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It  has  been  decided  by  Judge  Moran  of  the 
Cook  County,  [111.']  Criminal  Court  that  a 
^'drummer  is  not  a  peddler."  Now  won't  some 
court  somewhere  pass,  upon  the  question 
whether  a  peddler  is  a  drummer,  and  if  so,  why 
so,  and  if  not,  why  not.  By  this  means  we  may 
find  out  why  the  vender  of  soap  at  a  nickel  a 
cake,  C.  0.  D.,  is  required  by  city  authorities  to 
pay  a  license  of  a  dollar  a  day,  and  the  vendor 
of  soap  at  a  hundred  nickels  for  a  hundred  cakes 
C.  0.  D.,  is  not  required  to  have  any  license  at 
all.    This  vexed  question  needs  a  solution. 

A  PROMISSORY  note  in  the  usual  form  and  pay- 
able in  one  year  had  appended  to  it  before  the 
signature,  these  words :-  "  If  the  agent  does  not  sell 
enough  in  one  year  one  more  is  grantedJ*' 

The  supreme  court  of  Iowa  (Miller  v.  Poage) 
held  that  the  words  quoted  rendered  the  note  non- 
negotiable.  This  ruling  is  a  departure  fr6m  all 
modern  current  of  authority,  in  that  it  mistakes 
the  time  of  payment  which  is  alone  conditional, 
for  the/od  ofpaymeM  which  is  absolute. 

The  taker  of  tlie  note  ran  the  risk  of  one 
year's  delay  in  paymont,  but  the  promise  to  pay 
although  being  unconditional  except  as  to  time 
justified  the  presumption  that  the  value  had 
been  received,  that  payment  was  not  to  be  made 
from  any  particular  fund,  and  that  such  pay- 
ment could  be  insisted  upon  at  the  end  of  the 
two  years  at  furthest.  Thei  ruling  is  clearly 
wrong. 

An  IMPORTANT  matter  in  the  conduct  of  affairs 
in  Municipal  courts  was  recently  before  Judge 
Eli  P.  Evans  of  the  Franklin  Common  Pleas. 

In  the  Mayor's  court  of  this — and  other  cities 
OS  well — money  has  always  been  taken  ill  lieu 
of  bail.  A  defendant  in  some  petty  case  had  de- 
posited a  sum  of  money  as  security  for  her  ap- 
pearance for  trial,  which  was  declared  forfeited 
by  her  non-appearance  and  duly  turned  into  the 
coffers  of  the  city.  One  of  her  creditors  however 
levied  an  attachment  upon  the  fund,  and  upon 
the  trial,  the  court  held  the  deposit  to  be  unau- 
thorized by  law,  and  sustained  the  attachment. 
This  has  changed  the  practice.  A  gentleman 
with  astraw  in  his  shoe  is  now  ever  in  attendance 
at  the  court;  and  when  a  poor  devil  with  money 
and  without  friends  is  *^ picked  up"  or  "  run  in" 
the  man  wilh  the  straw  comes  cheerfully  for- 
ward and  goes  on  the  bond  for  a  consideration, 
taking  the  money  of  the  p.  d.  as  his  security. 
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Kthe  party  defendant  does  not  appear,  the  fund 
ifl  declared  forfeit,  judgment  is  confessed  by  the 
straw   gentleman  and   the   loot   properly  and 
equitably  divided. 
We  live  in  an  age  of  progress. 

We  notice  a  great  clamor  on  the  part  of  the 
press  for  some  action  on  the  part  of  the  courts  to 
compel  the  railroad  companies  to  move  the 
freights  which  have  accumulated  at  various 
points,  through  the  action  of  the  striking  freight 
handlers. 

It  is  claimed  that  strikes  not  coming  within 
the  description  of  '^  an  act  of  God,"  the  railroads 
should  be  compelled  to  move  the  freight  by 
either  acceding  to  the  demandsof  the  strikers  or 
— in  some  other  way. 

There  is  something  radically  wrong  in  the 
composition  of  men  who  would  demand  such  an 
outrage  upon  justice ;  and  there  is  something 
fully  as  wrong  in  the  law  that  allows  a  body  of 
men  to  block  the  wheels  of  traffic  and  stay  the 
onward  march  of  commerce  by  such  riotous  pro- 
ceedings as  have  recently  disgraced  the  cities 
of  New  York  and  Jersey  City. 

When  men  are  not  satisfied  with  the  wages 
they  receive  they  have  left  the  royal  right  to 
better  themselves  if  they  can — by  going  else- 
where. But  when  they  '*  strike"  and  attempt  to 
con\pel  their  employers  to  pay  them  greater 
wages,  and,  to  accomplish  success  in  their  de- 
mands, use  force  to  drive  away  others  who  are 
willing  to  work,  the  Law  ought  to  have  suffici- 
ent power  and  inclination  to  make  it  decidedly 
uncomfortaible  for  the  strikers.  Corporations 
— even  railroads — ought  to  have  rights  which 
ruffians  may  be  bound  to  respect;  and  if  the 
popular  clamor  were  for  a  court  that  would 
make  an  example  of  a  few  of  these  strikers 
rather  than  for  an  unjust  demand  upon  the  rail- 
road companies,  we  would  hear  less  of  millions 
lost  through  freight  blockades. 


An  important  case,  De  Thomas  v.  Witherby 
et  al.,  was  recently  [July  26th  ult.]  decided  in 

the  Supreme  Court  of  California,  wherein  an 
uni^sual  quantity  of  profane  balderdash  may  be 
found.  The  law  of  the  case  is  ifimply  that  where 
an  attachment  was  levied  upon  two  cows  of  the 
value  of  $1,040,  and  it  was  afterwards  ascer- 
tained by  the  court  that  they,  the  cows,  were 
not  the  property  of  the  defendant  in  the  attach- 
ment, but  pf  some  other  man,  and  the  cows  were 
ordered  to  be  returned  to  the  owner;,  the  fact — 
folemn    fgct— that    the  qows  had  died  mean- 


time, (albeit  such  dying  was  an  "Act  of 
God")  did  not  relieve  the  sheriff  from  compli- 
ance with  the  order  of  the  court,  t.  e.,  to  return 
the  cows;  and  in  an  action  on  the  bond,  such 
'*  Act  of  God  "  was  not. a  good  defense. 

Is  it  not  about  time  that  this  relic  of  the 
superstitious  mummery  of  Richard  Gourde  Lion's 
reign  should  be  superseded  by  a  less  profane  and 
nonsensical  way  of  expressing  things?  This 
term,  "Act  of  God,"  is  one  that  should  never 
find  its  way  into  a  law  book«  It  either  means 
something  or  nothing.  If  something,  it  means 
that  God  interferes  most  wonderfully  and  in  a 
manner  most  unwarranted  with  the  affairs  of 
men.  If  nothing,  why  retain  a  useless  and 
meaningless  ex]f>ression  ?  The  law  of  the  Cali- 
fornia case  is  undoubtedly  good. 


^he  Leffol  Adoi9er  (Chicago)  publishes  the  re- 
port of  the  Humane  Society  of  Illinois  for  July 
from  which  it  appears  that  81  cases  of  cruelty  to 
children  were  investigated  and  corrected  and  42 
cases  of  cruelty  to  animals  prosecuted.  Such  gen- 
tle pastimes  as  putting  out  the  eyes  of  animals 
"to  make  them  more  tractable  while  being  slaugh- 
tered'' was  indulged  in  to  some  extent,  but  the 
H.  S.  succeeded  in  having  fines  of  $100  imposed 
and  that  checks  the  enjoyment  to  a  certain  ex- 
tent. The  agents  of  the  society  visit  all  slaugh- 
ter houses  and  stock  yards  and  seem  to  be  doing 
any  amount  of  good. 

We  might  suggest  that  Chicago  butchers 
ought  to  come  to  this  great  state.  Here,  we  have 
no  huraiane  laws  and  no  humane  societies. 
There  is  no  check  whatever  upon  any  cruelty  to 
man  and  beast.  Judges  look  calmly  on  and  ap- 
parently enjoy  the  most  brutal  exhibition  of 
cruelty  to  animals ;  preachers  stand  listlessly  by 
and  witness  in  quiet  contentment  the  slow  tor- 
ture of  horses  to  the  death  ;  or  gaze  tranquilly 
upon  the  fiendish  barbarity  of  butchers  who 
drive  blood  reeking  animals  through  the  streets, 
adding  fresh  torture  at  each  step,  and  then  step 
into  their  pulpits— the  preachers,  not  the  butch- 
ersr— roll  their  eyes  heavenward  and  pray  for 
the  heathen  and  preach  for  the  heathen — 
forgetting  the  heathen  and  heathenish  prac- 
tices all  around  them.  No,  there  is  no  law 
in  Ohio — in  force — to  curb  the  eruelties 
of  the  cruel.  It  is  a  blot  upon  our  otherwise  , 
grandly  governed  state. 

The  gkeat  gain  to  the  legal  profession  by  the 
admission  of  ladles  to  the  practice  of  the  law, 
meets  a  parti{4  ooynter-poise  in  the  deri^ngQ^ 
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ment  of  the  language.  Note  the  total  abstinence 
of  masculine  and  feminine  endings  in  the  fol- 
low iog  from  a  San  Francisco  paper: 

''Clara  S.  Foltz,  the  learned  lad}*  lawyer  (of  San 
Francisco),  has  returned  from  her  late  visit  to  Ore- 
gon and  Washington  Tferritory.  Wc  see  by  the  pa- 
jiers  that  this  talented  lady  lawyer  and  gifted 
orator  received  a  very  flattering  compliment 
from  Judge  Deady  of  the  U.  S.  C.  C.  While  the 
court  was  in  session  the  judge  espied  the  distin- 
guished lady  seated  in  the  room,  when  he  imme- 
diately arose,  and  taking  her  by  the  hand,  es- 
corted her  to  a  seat  beside  him  on  the  Bench  and 
after  the  adjournment  of  court,  introduced  her 
to  ever}'  lawyer  present.  This  was  in  deady  an 
honor  and  Judge  Dw*ady  hiis  the  thanks  of  every 
lady  lawyer  in  the  country,  for  his  true  gentle- 
manly courtesy  to  sister  Foltz." 

Ohio  can  discount  California  in  the  matter  of 
courtesy  toward,  aye,  and  admiration  for  her  lady 
lawvers. 

Tiffin,  in  Seneca  County,  Ohio,  boasts  of  a  lady 
lawyer,  a  gifted  orator  and  a  beautiful  pleader  ; 
and  the  members  of  the  bar  of  that  county  are 
so  full  of  admiration  for  her  that  one  of  their 
number  is  deputed  to  kiss  her  three  times  every 
day  of  her  sweet  life;  and  he  does  it  too.  The 
name  of  this  lady  lawyer  is  Lutes. 

P.  S.  Perhaps  we  ought  to  state  that  her  hus- 
band is  also  a  member  of  the  bar  and  he  is  the 
regular  chosen  deputy  and  vehicle  of  courteous 
gallantry — to  which  we  alluded. 

We  are  informed  also  that  there  is  still  an- 
other member  of  the  Tiffin  bar,  aside  from  Mr. 
LuteSy  who  is  in  the  habit  of  kissing  Mrs.  Lutes 
with  great  frequency. 

P.  S.  Perhaps  we  ought  to  state  that  Mrs. 
Lutes'  sister.  Miss  Cronise,  is  also  a  member  of 
the  Tiffin  Bar.    This  will  ward  off  libel  suits. 


We  have  received  various  requests  to  state 
the  law  as  most  recently  held  concerning  the 
assignment  of  policies  of  life  insurance. 

We  believe  the  latest  ruling  which  covers  the 
]ioint  exactly  is  in  the  case  of  Warnock  v.  Davis 
et.  aly  in  the  Supreme  Court  of  the  United 
States.  It  was  there  held  that  an  assignment  of 
a  policy  of  life  insurance  to  one  who  had  no  in- 
surable interest  in  the  life  was  valid  to  the  ex- 
tent of  any  advancempnts  made  by  the  as- 
signee. 

The  courts  of  New  York  have  held,  uniformly 
we  believe,  (13  N.  Y.  31.,  20 N.  Y.  32)  that  a  poli- 
cy of  life  insurance  is  but  a  c/iose  in  action  and 
freely  a88]gn(il)le  b^  the  party  insured.    Jn  most 


other  states,  as  in  the  case  of  Warnock  v.  Davis 
these  ])olicies,  after  assignment  are  regarded  as 
Wager  Pblick%  and  void,  as  being  against  public 
policy. 

We  confess  that  courts  have  ever  had  a  deli- 
cate duty  to  ])erform  in  lo«(ating  exactly  the 
status  of  a  Wager  Pidicyy  and  the  ruling  in  the 
case  cited — Warnock  v.  Davis — renders  the 
task  still  more  difficult.  If  the  assignment  be 
good  and  valid  to  the  extent  of  advances  made 
to  the  assignor,  insuring  the  lives  of  impecu- 
nious debtors  may  yet  be  resorted  to  by  creditors 
to  get  back  money  already  advanced  to  the  said 
insured;  and  graveyard  insurance  companies 
without  scruple  could  easily  drive  a  thriving 
trade  under  the  sanction  of  the  law  by  keeping 
the  insured  in  comfort  and  luxury  taking  his 
receipt  for  several  timed  the  amount  advanced 
each  year,  until  the  final  event  would  allow  them 
to  realize  U)X)n  the  investment. 

Again  we  are  not  sure  that  the  assignment  of 
fire  insurance  risks  are  not  as  essentially  Wager 
rblicics  as  the  others.  The  assignees  become 
thereby  directly  interested  in  the  destruc- 
tion of  property,  and  this  fact  renders 
the  transaction  obnoxious  to  public  policy 
and  therefore  void  as  well  as  the  other. 
Yet  we  l^ave  never  heard  of  a  Wager  Policy  on 
projjcrty  insured.  The  question  is  clearly  not 
in  the  clearest  condition. 


■♦•♦- 


MEASURE  OF  DAMAGES  ON  BREACH  OP 
COVENANTS  OF  TITLE. 


An  interesting  case  in  regard  to  the  measure 
of  damages  in  an  action  for  breach  of  covenants 
for  title  and  of  quiet  enjoyment  was  decided  in 
May  by  the  English  Court  of  appeal  in  the  case 
of  Jenkins  v.  Jones,  Law  Rep.  9  Q.  B.  Div. 
128.- 

In  July,  1877,  B.  purchased  from  A.  a  one- 
fourth  interest  in  certain  lands,  for  10  pounds 
sterling;  and  the  conveyance  contained  cov- 
enants of  title  and  quiet  enjoyment.  A.  was  a 
bankrupt  at  the  time  the  title  had  vested  in.him, 
and  his  trustees  in  bankruptcy  recovered  from 
B.  the  possession  of  the  one-fourth  interest  con* 
veyed  to  him  by  A. 

In  an  action  for  breach  of  covenant  two  ques- 
tions arose.  The  first,  whether  the  statute  of  8 
and  9  Vict.  c.  106  Sec.  6  repealed  the  statute  of  32 
Henry  Eighth  c.  9  Sec.  3,  which  made  it  illegal 
to  convey  land  when  the  seller  was  not  in  posses- 
sion. 

The  court  held  in  the  affirmative  op  this  guee- 
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tion  and  upheld  the  legality  of  the  conveyance 
and  the  right  of  the  plaintiff  to  recover  for  the 
breach  of  the  covenants. 

The  second  question  was  the  measure  of  dam- 
ages. Counserfor  plaintiff  citing  Lock  v.  Furze, 
Law  Rep.  1  C.  P.  441,  claimed  that  the  value 
of -the  land  and  not  the  amount  paid  was  the 
proper  measure  of  damages. 

Counsel  for  defense  denied  this,  but  cited  no 
authorities  from  either  the  English  or  American 
courts.  It  was  admitted  that  the  value  of  the 
one-fourth  interest  was  500  pounds  and  the  court 
rendered  judgment  for  that  amount. 

The  decision  is  contrary  to  the  doctrine  laid 
down  by  a  large  number  of  the  American  courts 
as  may  be  seen  by  examining  Rawle  on  Coven- 
ants and  cases  there  cited. 


«#-♦• 


NEW  BOOKS. 


EQUITY  PLEADING,    WITH  PRECEDENTS. 


A  Concise  Treatise  on  the  Principlos  of  Equity  Plead- 
ing, with  Preco<lents.  By  Fmakliu  FislLO  Heard. 
Boston,  1SS2 :  Soule  A  Bugbee. 

This  little  work  is  evidently  intended  as  a 
hand  book  of  Equity  Pleading  conforming  with 
the  practice  as  it  obtains  at  the  present  day. 
At  the  same  time  it  is  well  intended  for  the  in- 
formation of  students  and  young  and  inexperi- 
enced lawyers. 

The  style  of  the  author  who  is  not  unknown 
to  law  book  readers,  is  clear  and  captivating 
while  his  method  of  arrangement  is  particularly 
good.  The  publishers  have  done  very  creditable 
work  in  the  execution  of  the  book. 


THE  AMERICAN   DECISIONS,  VOL.    XXXVI. 


This  volume  comes  down  to  1841  in  its  report 
of  valuable  and  standard  cases.  The  notes  are 
more  voluminous  and  more  valuable  if  possible 
than  in  (he  preceding  one.    We  note  : 

Title,  when  divested  by  judgment  or  decree 
per  9$.    Pages  37-40. 

Limitation  of  Actions.    Pages  63-78. 

When  Notice  to  OfBcei'  or  Agent  of  Corpora- 
tion aflects  Corporation.    Pages  18S-200. 

Employer's  Liability  to  Servant  for  Injuries 
to  the  Latter  Resulting  from  Negligence  of 
Fellow  Servant.    Pages  279-290. 

Unexecuted  Will — ^how  far  valid.  Pages  316 
-322. 

Insanity  as  a  defence,  on  Indictment  for 
crime.    Pages  402-411. 


Preconceived  Opinions  as  Ground  for  Challenge 
to  Jurors     Pages  521-534. 

Proof  of  Marriage  in  Criminal  Cases.  Pages 
745-751. 


♦  • » 


RAILROADS— TICKET— CONTRACT— SET 
OF  TICKETS— CONTINUOUS  PAS- 
SAGE—CONSTRUCTION. 


NEW  YORK  COURT  OP  APPEALS. 


AUEUBACU    V.    THE    NeW    YoRK    CENTRAL    AND 

HuDiiON  River  R.  R.  Co. 


May  30,  1882. 

1.  When  a  set  of  tickets  are  given  by  one  rmiiway 
ooiiipany  over  its  own  and  oonnectins  roacis 
and  there  is  a  condition  on  eacli  ticlcet  tnat  the 
road  on  which  it  is  to  be  nsed  wili  be  responsi- 
ble for  tlie  passenger  only  on  its  own  road,  the  contract 
of  tlie  ticket  is  l>etween  eacii  road  and  the  passenger,  and 
the  continuous  passage  demanded  by  the  ticket  is  such  a 
passage  on  each  road  separately. 

2.  A  railway  ticket  lor  a  limited  number  of  days 
may  be  used  to  begin  the  passage  on  any  hour  of  the  last 
day.  When  the  language  of  the  ticket  is  doubtful  it 
must  be  construed  against  the  company. 

Action  brought  by  plaintiff  to  recover  dum- 
ageslfor  being  ejected  from  one  of  the  defend- 
ant's cars  while  he  was  riding  therein  as  a  pas- 
senger. He  was  nonsuited  at  the  trial  and  the 
jndgmeut  entered  upon  the  nonsuit  was  affirm- 
ed at  the  general  term  of  the  New  York  com- 
mon pleas.  The  plaintifi  being  in  St.  Louis  on 
September  21,  1877,  purchased  of  the  Ohio  and 
ftiississippi  Railway  Company  a  ticket  for  a 
passage  from  St.  Louis,  over  the  several  rail- 
roads mentioned  in  coupons  annexed  to  the 
ticket,  to  New  York.  It  was  specified  on  the 
ticket  that  it  was  "good"  for  one  continuous 
passage  to  point  named  ''in  coupon  attachcnl;" 
that  in  selling  the  ticket  for  passage  over  other 
roads,  the  company  making  the  sale  acted  only  as 
agent  for  such  other  roads  and  assumed  no  re- 
sponsibility beyond  its  own  line;  that  the  hold- 
er of  the  ticket  agreed  with  the  respective  com- 
panies over  whose  road  ho  was  to  be  carried  to 
use  ihe  same  on  or  before  September  26th,  and 
that  if  he  failed  to  comply  with  such  agreement, 
either  of  the  companies  might  refuse  to  accept 
the  ticket  or  any  coupon  thereof  and  demand 
the  full  regular  fare  which  ho  agreed  to  pa  v. 
He  left  St.  Louis  on  the  day  he  bought  the  tick- 
et, and  rode  to  Cincinnati  and  there  stopped  a 
day.  He  then  rode  to  Cleveland  and  stayed 
there  a  few  hours,  and  then  rode  to  Buffalo, 
reaching  there  on  September  24th,  and  stopping 
there  a  day.  Before  reaching  BuiBalo  he  had 
u.^d  all  the  coupons  except  the  one  entitling 
him  to  a  passage  over  the  oefendant's  road  from 
Buffalo  to  New  York.  The  material  part  of  th^ 
language  upon  that  coupon  is  as  follows:  "Is- 
sued by  Ohio  and  Mississippi  Railway  on  ac- 
count of  New  York  Central  and  Hudson  River 
Railroad,  one  first-class  passage,  Buffalo  to  New 
York.''    Being  desirous  of  stopping  at  RcK^hester 


THE    OHIO   LAW   JOXJENAL. 


the  plaintiff  purchased  a  ticket  over  the-  de- 
fendant's road  from  Buffalo  to  llochester,  and 
upon  that  ticket  rode  to  Rochester  on  Septem- 
ber 25th.  reaching  there  in  the  afternoon  He 
remained  there,  and  in  the  afterndon  of  the 
next  day  he  entered  one  of  the  cars  uikju  thede- 
ffiidantV  road  to  complete  his  passage  to  New 
York.  He  presented  his  ticket  with  the  one 
ouu|K>n  attached,  to  the  conductor,  and  it  was  ac- 
cepted by  him  and  was  recognized  as  a  i)mi)er 
ticket,  and  punched  several  times  until  the 
])luintifr  reached  Hudson,  about  three  or  four 
(iViiick  A.  M.,  September  27th,  when  the  con- 
iliictor  in  charge  of  the  train  d(K;line(l  to  recog- 
nize the  ticket  on  the  ground  that  the  time  had 
run  out,  and  demanded  three  dollars  fare  to  the 
eity  of  NiJW  York,  which  the  plaintii!  declined 
lo|«iy.  The  conductor  with-  some  fence  then 
i.'j<K!ted  him  from  the  cAr.  The  trial  judge  non- 
Mtitod  tl)e  plaintiir  on  the  ground  that  the  tiok- 
rt  t'utith'fl  him  to  a  C(nitinu<ius  passages  from 
Biiffdo  to  Now  York,  and  not  f mm  any  inter- 
UMiliate  )K)int  to  New  York.  The  general  term 
nOirniiHl  the  nonsuit  U)Km  the  ground  that,  al- 
though the  plaintiff  c<mimenced  his  passage 
upon  September  2Gth,  he  could  not  continue  it 
after  the  date  on  that  ticket. 

Eakl,  J.  (After  siatiin/  the  factA,)  Wcj  are  of 
opinion  that  the  plaintiff  was  im]nd])erly 
nonsuited.  The  contract  at  St.  I^>uis,  evidenc- 
efl  by  the  ticket  and  coupons  there  sold,  was  not 
a  contract  by  any  one  company  or  by  all  the 
companies  named  in  the  coui)ons  jointly  for  a 
continuous  passage  from  St.  Louis  to  New  York. 
A  sc*|Kirate  contract  was  made  for  a  continuous 
passage  over  each  of  the  roads  mentioned  in  the 
several  coupons.  Each  company,  through  the 
agent  selling  the  ticket,  made  a  contract  for  a 
pa»<ageover  its  ro2id,  and  each  company  assum- 
e<l  re8]>onsibility  for  the  passenger  only  over  its 
r«Kul.  No  company  was  liable  for  any  accident 
or  default  U]K)n  any  road  but  its  own.  "  This  was 
so  by  the  very  terms  of  the  agreement  printed 
U})on  the  ticket.  Hence  the  c^fendant  is  no(  in 
a  |Misition  to  claim  that  the  plaintiff  was  bound 
to  ac(mtinuou8  passage  from  St.  Louis  to  New 
York,  and  it  cannot  complain  of  the  stoppages  at 
Cincinnati  and  Cleveland.  Hutchison  on  Car- 
riers, §  579 ;  Brooke  v.  R.  R.  Co.  15  Mich.  332.  But 
the  plaintiff  was  bound  to  a  continuous  passage 
over  the  defendant's  road,  that  is,  the  plaintiff 
could  not  enter  one  train  of  the  defendant's 
ciir  and  then  leave  it,  and  subse- 
quently take  another  train  and  complete 
his  journey.  He  was  not,  however,  bound  to 
commence  his  passage  at  Buffalo.  He  could 
oonuuence  it  at  Rochester,  or  Albany,  or  any 
olher  point  between  Buffalo  and  New  York,  and 
tliere  make  it  continuous.  The  language  of  the 
contract,  and  the  purpose  which  may  be  sup- 
|iOi>ed  to  have  influenced  the  making  of  it,  do 
not  require  a  construction  which  make  it  im- 
perative upon  a  passenger  to  enter  a  train  at 
Buffalo.  No  possible  harm  or  inconvenience  could 
come  to  the  defendant  if  the  passenger  should 
forego  biff  right  to  ride   from    Bufialo  and  ride 


only  from  Rochester  or  Albany.  The  .  purpose 
was  only  to  secure  a  continuous  passage  after 
the  passenger  had  once  entered  upon  a  train. 
On  the  26th  of  September  the  plaintiff  having 
the  right  to  enter  a  train  at  Buffalo,  it  cannot  be 
]>erceived  why  he  could*  not,  with  the  same 
ticket,  rightfully  enter  a  train  upon  the  same 
line  at  any  point  nearer  to  the  place  of  destina- 
tion. When  the  plaintiff  entered  the  train  at 
Rochester  on  the  afternoon  of  September  26th. 
and  presented  his  ticket  and  it  was  accepted 
and  punched,  it  Was  then  used  within  the  mean- 
ing of  the  contract.  It  could  then  have  been 
taken  up.  So  far  as  the  plaintiff  was  concerned 
it  had  then  performed  its  oflice.  It  was  there- 
after left  with  him,  not  for  his -convenience,  but 
under  regulations  of  the  defendant  for  its  con- 
venience that  it  might  know  that  his  passage 
had  been  paid  for.  The  contract  did  not  spt*cify 
that  the  passage  should  be  completed  on  or  before 
the  2Gth,  but  that  the  ticketshould  be  used  on  or 
before  that  day,  and  that  it  was  so  used  it  seems 
to  us  too  clear  for  dispute.  The  language  print- 
ed U))on  the  ticket  must  be  regarded  as  the  lan- 
guage of  the  defendant,  and  if  it  is  of  doubtful  im- 
|K>rt  the  doubt  should  not  be  solved  to  the  detri- 
ment of  the  passenger.  If  it  had  been  intended 
by  tlie  defendant  that  the  passage  should  be 
continuous  from  St.  Louis  to  New  York, or  that  it 
should  actually  commence  at  Bufialo  an<l  be 
continuous  to  the  city  of  New  York,  or  that  the 
passage  should  be  completed  on  or  before  the 
26th  of  September,  such  intention  should  have 
been  plainly  expressed  and  not  left  in  such  doubt 
as  might  and  naturally  would  mislead  the  ims- 
senger.  We  have  carefully  examined  the  author- 
ities to  which  the  learned  counsel  for  the  de- 
fendant has  called  our  attention,  and  it  is  sufli- 
cient  tosay  that  none  of  them  are  inconflict  with 
the  views  above  expressed. 
Judgment  reversed. 
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ATTORNEY'S— WAIVER-TENDER. 


N.  Y.  COURT  OF  APPEALS. 


Whitney  r.  Martinb  et.  al.  exrs. 

April  11,  1882. 

An  agent  or  attorney  wlio  Ih  entrusted  with  the  mak- 
ing of  a  ioan  is  reHpouaible,  and  ia  not  onlv  bound  to 
act  ill  good  faith,  iHit  to  exercibe  reasonable  diligence 
and  such  care  and  skill  as  is  ordinarily  possessed  by  per- 
sons of  common  capacity  engaged  in  the  same  business. 

Defendants*  testator  acted  as  agent  for  plaintitt  .in  «*«- 
cciving  payment  of  a  mortgage.  Plaintitt  subsequently, 
at  testator^i  request,  gave  him  a  check  for  the  money, 
and  he  sliortly  thereafter  delivered  to  her  cerUin  bunds 
and  mortgages  therefor  and  paid  lier  |aOO  as  a  present, 
y/e/rf,  that  these  circumstances  warrant  the  conclusion 
that  testator  was  intrusted  with  tlie  making  of  the  loan, 
and  that  the  receipt  of  the  1300  by  plaintiff  did  not 
amount  to  a  ratification  or  waiver  of  iier  right  af  action. 

Prior  mortgages  were  foreclosed  and  the  projierty 
sold  for  less  than  their  amount.  The  liighest  value  put 
on  tiie  property  was  little  more  tliau  the  amount  of  the 
prior  mortgages  and  those  of  plaintiff.  It  appeared  that 
the  loan  on  the  first  mortgages  was  made  at  a  large  dis- 
count and  that  the  mortgagees  were  or  beooine  insolv- 
ent, i/e^'f.  That  ail  these  drcumatanoes  tended  to  show 
I  that  tlib  h>an  was  impruvidently  and  improperly  made. 
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and  that  the  asent  exceeded  his  aatliority  and   was 

iraeable  with 
making  the  investment. 


cliaraeable  with   a   want   of  pnipor  skill  and   care  In 


The  receipt  of  interest  by  the  principal,  without  know- 
ing of  tlie  circumstances  and  of  lier  right  to  diiuiftlrm 
the  act,  wiil  not  preclude  her  from  maintaining  an  ac- 
tion to  recover  the  money  so  invested. 

No  tender  of  the  bonds  and  mortgages  is  noccMuiry  in 
such  a  case^  before  judgment. 

This  action  was  brought  to  recover  a  sum 
of  money  which  was  invested  for  plaintiff  by 
M.,  defendant's  testator,  as  her  agent  and  at- 
torney, upon  bond  and  mortgage,  on  real  es- 
tate ill  the  city  of  New  York  upon  which 
there  wei*e  prior  mortgages  on  a  ft>re- 
closuro  of  which  the  premises  were,  sold  for 
le&s  than  the  amount  of  said  prior  moi'tgnges, 
A  judgment  was  rendered  for  phiintiff, 
which  was  reversed  by  the  General  Temi.  The 
order  of  reveraal  does  not  state  that  the  judg- 
ment was  reversed  on  questions  of  tact.  It 
was  proved  on  the  trial  that  M.  acted  as  agent 
and  attorney  in  making  the  loan.  The  an- 
swer admits  that  he  negotiated  and  procured 
the  loan  to  be  accepted.  It  appeal's  that  M. 
came  with  plaintift  to  the  place  where  and  at 
the  time  when  the  money  was  paid  to  her 
upon  another  mortgage,  mada  out  the  state- 
ment as  to  the  amount,  brought  a  satisfaction 
piece,  for  which  he  was  paid,  received  the 
money  which  was  paid  to  plaintiff,  and  acted 
or  seemed  to  act  on  her  benalf  as  her  attor- 
ney in  transacting  the  business  in  preference 
to  plaintiff's  former  attorney  with  whom  it 
haa  been  transacted.  It  was  also  proved  that 
plaintiff  subsequently,  at  the  request  of  M., 
went  to  his  and  his  son's  office  to  close  up  the 
business,  delivered  a  check  for  the  money  to 
M.,  was  introduced  to  his  son,  but  snid  noth- 
ing whatever  to  hirti  about  the  title  ot  the 
premises  upon  which  he  was  about  to  take 
the  mortgages  or  the  business.  A  week  after, 
M.  delivered  the  bonds  and  mortgages  to  her 
and  paid  her  $800  as  a  present,  as  plaintiff  tes- 
tified and  claims.  M.  afterwards  collected  a 
small  amount  on  the  bonds  and  mortgages 
and  wrote  several  letters  to  the  bondsman  de- 
manding payment  of  interest  and  taxes. 
There  was  a  contradiction  in  the  testimony  in 
regard  to  M.'s  relation  to  plaintift. 

ifrfrf,  That  the  testimony  was  sufficient  to 
warrant  the  conclusion  that  M.  was  entrusted 
by  plaintiff  with  making  the  loan,  and  the 
duty  devolved  upon  him  to  see  that  the  mon- 
ey was  safely  ana  securely  invested.  An  agent 
or  attorney  under  such  circumstances  is  re- 
sponsible, and  is  not  only  bound  to  act  in  good 
faith,  but  to  exercise  reasonable  diligence  and 
such  care  and  skill  as  is  ordinarily  possessed 
by  persons  of  common  capacity  engaged  in 
the  same  business.  Story  on  Agenc v,  188 ;  50 
N.  Y.,  85 ;  fltory's  Equitv  Jurisprudence,  810. 

When  the  relations  of  contracting  parties 


are  such  that  they  do  not  deal  on  terms  of 
equality,  n  very  strict  rule  prevails,  andean 
agent  or  trustee  who  occupies  such  a  position 
has  no  right  to  avail  himself  of  his  superior 
knowledge  of  the  matter  derived  from  the 
fiduciary  relations,  or- influence  or  weakness, 
depemlence  or  trust,  to  take  an  unfair  udvan- 
tiigc.    75  N.  Y.,  99, 100. 

It  was  proved  that  plaintiff  had  no  acquaint- 
ance with  the  mortgaccod  premises.  One 
witness  testified  that  plaintiff  had  examined 
the  premises  and  knew  that  there  were  prior 
mortgages,  l^laintiff'  denied  this  and  sworo 
that  she  did  not  know  that  there  were  prior 
mortgages  until  a  week  atter  the  morigagos 
executed  to  her  w-ere  returned  to  her.  One 
witness  testified  to  a  statement  made 
in  the  presence  of  M.,  that  he  (M.,)  did 
wrong  in  making  plaintiff''s  second  mortgacce, 
which  M  did  not  deny.  The  highest  value 
put  upon  the  proi>eii:y  by  defendant's  wit- 
nesses was  but  a  few  thousand  dollars  over 
the  amount  of  the  two  first  mortgages  of 
$10,000  each  and  the  plaintiff''s  loan.  It  also 
appeared  that  the  loan  upon  the  first  mort- 
gages was  made  at  an  unusually  large  dis- 
count, and  that  a  large  sum  was  retained  for 
examining  title  and  other  expenses;  that  the 
mortgagees  wei^e  or  became  insolvent,  and  the 
property  was  sold  for  far  less  than  the  amount 
of  the  first  mortgages. 

Heldy  That  these  circumstances  all  tended 
to  show  that  the  loan  was  improvidently  and 
improperly  made,  and  unsafe  and.  insecure  at 
the  start,  and  that  the  agent  exceeded  his  au* 
thority  and  was  chargeable  with  a  want  of 
proper  care  and  skill  in  making  the  invest- 
ment, and  for  this  he  is  legally  liable  for  the 
loss  sustained.  It  is  not  prudent  or  safe  for 
an  agent  to  advance  moneys  on  second  mort- 
gages when  there  are  large  prior  incuni- 
brances,  and  especially  where  the  personal  se- 
curity of  the  moi*t|^agees  is  in  any  way  pre- 
carious. Such  an  investment  is  not  a  first- 
class  one.  The  right  of  an  agent  to  advance 
funds  on  second  mortgages  or  securities  not  of 
the  first  class  may  well  do  questioned.  Mc- 
Queen's Appeal  Cases,  286. 

It  appears  that  plaintiff  received  some  of 
the  interest  due  her,  but  did  so  without 
knowledge  of  the  circumstances  and  of  her 
right  to  aisaffinn  the  act. 

Helilj  This  was  not  sufficient  to  preclude 
her  from  maintaining  this  action.  1  Hoff. 
Ch.,  290,  291. 

Also  heUl^  That  plaintiff^s  receiving  the 
$300  did  not  amount  to  a  ratification  or  waiv- 
er of  her  right  of  action. 

Also  hcldj  That  no  tender  of  the  bonds  and 
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mortgages,  or  proof  thereof  before  judgment 
was  required. 

Judgment  ot  Oeneral  Term,  reversing 
judgment  for  plaintiii,  reversed,  and  judg- 
ment of  Special  Term  affirmed. 


♦#♦ 


THE  SPECIFIC  PERFORMANCE   OF    CON- 

TRACTS  FOR  THE  SALE  OF  SHARES 

IN  CORPORATIONS. 

The  tendency  of  courts  of  equity  to  extend 
their  jurisdiction  to  enforce  the  specific  per- 
fonuance  in  the  case  of  contracts  for  the  sale  of 
]H»rsonal  property  has  certainly  been  productive 
of  some  uncertainty  a^  to  what  will  be  the  re- 
sult of  proceedings  in  a  given  case,  unless  an 
authoritative  decision  on  a  similar  statement  of 
facets  has  been  rendered  by  the  court  in  which 
relief  is  sought. 

The  ancient  practice  of  confining  the  jurisdic- 
tion for  the  most  part  to  cases  where  the  contract 
was  for  the  sale  of  real  estate,  however  much  it 
might  be  criticised  as  setting  up  an  arbitrary 
rule  for  which  no  satisfactory  reason  could  be 
given,  at  least  produced  harmony  and  uniform-, 
ity  in  the  decisions,  and  furnisned  guidance  in 
practice.  This  limitation,  with  exceptional  ju- 
risdiction, assumed  in  cases  where  the  subject  of 
sale  was  of  no  general  value,  and  was  valuable 
chiefly  to  the  person  seeking  its  delivery  to  him- 
self, and  who,  unless  there  were  delivery  in  spe- 
cie, would  be  without  adequate  remedy,  was 
generally  recognized  in  the  early  English  cases. 

It  is  stated  generally  in  the  books  that  the 
practice  of  decreeing  sp<«oific  performance  of  con- 
tracts for  the  sale  of  real  estate,  and  of  declining 
to  so  enforce  those  for  the  sale  of  personal  prop- 
erty, arose,  not  out  of  the  inherent  differences 
between  real  and  personal  estate,but  because  an 
action  at  law  f«>r  damages  for  broach  of  the  con- 
tract for  the  sale  of  real  estate  did  not  afford  ad- 
equate relief,  while  such  action  did  fully  com- 
I>ensate  when  a  bargain  for  the  sale  of  personal 
property 'Was  not  completed. 

The  great  increase  in  wealth,  the  more  inti- 
mate and  involved  business  and  commercial 
intercourse  between  individuals  and  communi- 
ties, the  new  and  divers  forms  which  rights  in 
property  have  taken,  long  since  rendered  this 
doctrine  too  narrow  to  meet  the  necessities  pro- 
duced b^  changed  circumstances,  and  the  exten- 
sion of  jurisdiction  in  equity  to  decree  specific 
performance  in  a  great  variety  of  contracts  of 
sal^  has  followed. 

The  extension  of  the  power  of  the  court  to  en- 
force contracts  for^the  sale  of  stock  in  corporations 
and  other  securities  that  are  bought  and  sold  in 
the  stock  markets  of  the  world  seems  to  be  a 
step  in  the  direction  of  general  enforcement  of 
contracts  to  sell  personal  property  of  every  kind. 
An  examination  of  the  authorities  shows  that 
specific  peiformance  of  contracts  of  this  kind  is 
ecreed  by  some  courts,  and  denied  by  others,  un- 
der almost  similar  circumptances. 

In  th'e  early  case,  (Cud  v.  Ru tter,  5  Vi  n.  Ab.  538) 
decided  in  1719,  the  court  declines  to  order  spe- 


cific performance  of  a  contract  for  the  sale  of  £1, 
000  of  South-Sea  Company  stock,  saying  that 
there  is  no  difference  between  this  £1,000  of 
stock  and  any  other  £1,000,  and  leave  the  plaint- 
iff' to  seek  his  remedy  at  law  where  it  can  be 
fully  secured. 

In  Doloret  v.  Rothschild,  (1  Sim.  &  Stuart, 
590),  decided  in  1824,  without  commenting  on 
Cud  V.  Rutter,  and  disregarding  its  authority, 
the  V ice-Chancellor  says,  that  a  bill  asking  spe- 
cific performance  of  a  contract  for  the  sale  of 
Neapolitan  stock  will  lie,  because  the  remedy  at 
law  may  not  be  efiicient,  since  the  defenwnt 
may  be  irresponsible,  and  unable  to  respond  to 
a  judgment  tor  damages.  In  Clark  v.  Flint,  (22 
Pick.  231),  where  a  bill  is  brought  to  obtain  de- 
livery of  a  ship  according  to  a  contract  of  sale, 
Mr.  Justice  Wilde,  referring  to  the  doctrine  that 
equity  will  grant  relief  b^use  the  efiiciency 
of  the  legal  remedy  depends  on  the  solvency  of 
the  defendant,  says,  that  ''the  doctrine  ought  to 
be  laid  down  with  some  limitation,"  but  ap- 
proves it  if  actual  insolvency  be  shown. 

It  is  entirely  true  that  for  this  reason  there 
might  be  a  failure  of  justice  between  the  parties : 
but  the  general  application  of  the  rule  would 
extend  the  exercise  of  this  power  of  the  court  to 
the  enforcement  of  all  contracts  for  the  sale  of 
personal  property,  even  to  those  for  the  sale  of 
general  merchandise,  which  all  courts  agree  are 
not  so  enforceable. 

In  Duncuft  v.  Albrecht,  (12  Sim.  189),  de- 
cided in  1841,  specific  performance  of  an  agree- 
ment to  sell  shares  in  the  London  and  South- 
ampton Railroad  is  decreed;  and  the  Vice-Cban- 
lor  says,  that  such  stock  is  not  analogous  to  gov- 
ernment stock,  because  it  is  limited  in  amount, 
and  not  alwavs  to  be  had  in  the  market.  This 
decision  has  been  repeatedly  confirmed  in  Eng- 
land. (Cheale  v.  Kenward,  3  De  G.  <&  J.  27  ; 
Parish  v.  Parish.  82  Beavan,  207). 

In  Connecticut,  a  contract  for  the  sale  of  bank 
shares  is  treated  like  one  for  the  sale  of  flour, 
com,  or  the  public  funds,  and  specific  perform- 
ances refusea.  (Cowles  v.  Whitman,  10  Conn. 
120\  In  New  Hampshire  the  same  rule  pre- 
vails.   (Eastman  v.  Plumer,  46  N.  H.  464). 

In  Ross  V.  Union  Pacific  R.  R.  Co.,  (Woolw.  C. 
C.  26).,  Mr.  Justice  Miller  says,  the  rule  should 
be  the  same,  whether  railroad  shares  or  govern- 
ment bonds  are  the  subject  of  the  contract,  and 
questions  the  propriety  of  making  the  distinc- 
tion mentioned  in  the  English  case.  This,  how- 
ever, arguendo,  as  the  case  turned  on  other  con- 
siderations. 

In  Pennsylvania,  (Strasburg  R.  R.  v.  Echter- 
nach  t,  21  Ponn.  220),  the  court  declines  to  enforce 
specifically  a  subscription  agreeing  to  take  stock' 
in  a  railroad,  and  says  the  remedy  at  law  is 
complete. 

In  another  case  in  the  same  State,  (Foil's  Ap- 
peal, 91  Penn.  434),  a  bill  was  brought  to 
compel  the  transfer  of  fifteen  shares  of  a  national 
bank.  The  plaintiff*  had  purchased  a  large 
number  of  the  shares,  and  contracted  for  the  sale 
to  him  of  the  fifteen  shares  in  question,*  which* 
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secured,  would  give  himd  majority  of  the  whole 
number.  The  court  declines  to  enforce  bis  con- 
tract, and  says  that  a  national  bank  is  a  quasi- 
Eublic  institution,  that  the  note-holders,  stock- 
olders,  and  depositors  are  to  be  protected,  and 
that  those  would  not  be  benefitted  by  the  concen- 
tration of  the  majority  of  the  stock  in  the  hands 
of  one  man  ^  also,  that  the  court  is  n6t  to  use  its 
extraordinary  power  to  assist  in  ^'miscellaneous 
stock-jobbing  operations,"  and  that  the  end 
sought  tobe  obtained  by  the  bill  is  against  pub- 
lic policy.  Nothing  is  said  about  the  adequacy 
of  leg^l  remedy.  If  the  languase  of  the  court 
means  that  it  will  decline  to  enforce  a  contract 
for  the  sale  of  shares  of  stock  on  the  ground  that 
it  is  improper  to  enforce  such  contracts  because 
^'miscellaneous  stock-jobbing  operations"  are 
unlawful,  it  is  placing  such  contracts  on  a  dif- 
ferent level  with  other  contracts  relating  to  per- 
sonal property,  and  announcing  that  they  are 
not  entitled  to  the  consideration  of  courts  of 
equity.  It  is  difficult  to  see  why  a  capitalist 
may  not  lawfully  and  properly  buy  all  the  shares 
of  an]^  corporation  thai  are  purchaseabley  and 
why,  if  his  purchase  of  the  first  lot  be  enforce- 
able inequity  against  his  vendee,  his  {Hirdiase 
of  the  last  fifteen  shares  is  not  equally  so,  though 
the  effect  of  securing  them  be  to  make  him  the 
owner  of  a  majority  of  the  whole  stock. 

The  court,  in  this  case,  assumed  that  the 
note-holders,  depositors,  and  stockholders  would 
be  injuriously  flJTected  by  a  concentration  of  a 
majority  of  the  stock  in  one  man's  hands,  and 
that,  therefore,  it  would  be  against  public  policy 
to  allow  the  bill.  It  is  not  clear  what  is  the 
purport  of  the  phrase  "miscellaneous  stock-job- 
bing operations."  But  it»  is  evidently  intended 
by  it  to  condemn  the  transaction  in  some  way, 
though  the  facts  show  that  the  vendee  (and  ap- 
pellant) was  the  actual  owner  of  the  shares,  and 
made  a  contract  for  their  sale  binding  at  law, 
which  ought  to  relieve  the  transaction  uom  the 
imputation  of  being  one  of  stock-gambling, 
when  the  vendee  is  not  the  owner  of  the  shares 
at  the  time  of  the  sale,  and  the  real  transaction 
is  simply  a  wager  on  the  future  price.  The  fact^ 
that  the  re9ult  of  decreeing  specific  performance 
is  to  place  one  party  in  control  of  a  majority 
of  the  shares  of  a  corporation,  alone  does  not  ap- 
pear a  sufficient  reason  for  denying  the  relief 
asked  for  in  the  bill. 

The  other  shares  may  he  owned  or  controlled 
by  an  adverse  interest  which  opposes  the  plaint- 
iff's proceedings,  and  the  direct  result  of  the 
court's  inaction  would  be  to  give  this  interest 
the  control  instead  of  the  plaintiff,  who  has  been 
more  diligent,  and  purcnased  the  balance  of 
power.  The  court  is  deciding  Virtually  who 
shall  control,  whether  it  allows  or  denies  the 
plaintiff's  bill.  A  petition  for  a  writ  of  manda- 
mus is  filed  after  a  disputed  election  of  officers 
in  a  parish  where  the  parties  were  almost  evenly 
divid^,  and  the  case  turns  on  the  legality  of  a 
single  vote  cast.  It  could  not  be  claimed  that 
the  court  should  decline  to  act  on  the  ground 
that  it  is  against  the  public  policy  to  assist  one 


set  of  electors  in  controlling  a  corporation,  if  it 
be  shown  that  their  candidates  were  rightfully 
chosen. 

In  Baldwin  v.  Commonwealth,  (11  Bush  (Ky.), 
471),  specific  performance  is  enforced  when  the 
state  authorities  sold  shares  in  a  turnpike  in  uc- 
cordance  with  authority  conferred  by  the  legis- 
lature. 

In  Leach  v.  Fobes,  (11  Gray,  506),  specific  per- 
formance is  decreed  of  an  agreement  of  compro- 
mise which  provided  for  the  transfer  of  ifhareB 
ina  corporation,  and  for  the  conveyance  of  real 
estate.  The  court  says  that  it  will  not  under- 
take to  decide  whether  a  suit  in  equity  can  be 
sup}K>rted  for  the  sole  purpose  of  enuircing  u 
contract  for  the  sale  of  snares  in  a  corporation  ; 
but  that,  as  the  court  will  give  relief  for  that 
part  of  the  agreement  which  relates  to  the  con- 
veyance of  real  estate,  it  will  also  entertain  ju- 
risdiction of  the  whole  agreement. 

Todd  0.  Taft,  (7  Allen,  871)  is  cited  in  some 
of  the  text-books  as  following  the  doctrine  of 
Duncuft  V.  Albrecht,  in  holding  that  contracts 
for  the  sale  of  stock  are  tobe'  specifically  enforced 
in  the  same  manner  as  those  for  the  sale  of  real 
estate.  An  examination  of  the  cstse  shows  that 
such  statement  is  not  exact.  A  bill  in  equity 
was  brought  for  specific  performance  of  this 
agreement: 

'^Receivedof  A.  B.  his  note  for  $5,200.50-100 
dollars  six  months  from  date,  for  which  I  agree 
to  transfer  and  deliver  to  said  A.  B.  or  his  order 
fift^  shares  of  the  Providence  and  Worcester 
Railroad  stock,  upon  the  condition  that  said 
note  is  paid  at  maturity,  without  grace,  and  I 
am  to  have  dividends  upon  said  stock  and  de- 
duct same  from  note  at  maturitv,  said  A.  B.  to 
have  full  power  to  vote  upon  said  stock." 

(Signed)  **R.  T." 

It  appeared  in  evidence  that  the  parties  had 
met  before  the  maturitv  of  the  note,  and  that 
the  plaintiff  asked  the  defendant  if  he  would  re- 
new the  note,  and  spoke  of  it  as  maturing  on 
the  first  and  fourth  of  the  month,  by  mistake, 
supposing  that  he  was  entitled  to  days  of  grace; 
that  telegrams  and  letters  were  exchanged 
which  resulted  in  the  plaintiff's  calling  on  ilie 
defendant  on  the  fourth  of  the  month  and  de- 
manding the  transfer  of  the  stock ;  also  that  the 
stock  was  worth  $1,200  more  than  when  the 
contract  was  made.  The'  defendant  declined  to 
accept  the  money  and  transfer  the  stock.  In  the 
opinion,  the  court  savs  that  the  contract  wai^  an 
executory  one  by  A.  fi.  to  convey  the  stock  upon 
certain  conditions;  but  that,  practically,  as  re- 
gards the  rights  of  the  plaintiff  it  created  all 
the  liability  to  make  payment  that  would  have 
attended  a  purchase  and  transfer  of  the  stock. 
And,  further,  "In  the  view  we  take  of  this  case, 
it  is  to  be  dealt  with  in  equity  much  like  the 
case  of  a  sale  of  stock,  absolute  on  its  face,  but  in 
fact  designed  to  secure  the  payment  of  a  certain 
sum  of  money  upon  a  future  aa^  certain,  when 
a  bond  or  other  proper  writing  is  given  by  the 
vendee,  undertaking  to  transfer  the  shares  to 
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the  debtor  upon  raiment  at  the  day  named  uf 
the  sum  stated.  It  is  so  for  the  reason  already 
stated,  that  Farnum  had  become  the  debtor  of 
Taft  for  the  bahmce  of  the  imrchatte-money. 
(Jones  V.  Uobbins,  29  Maine,  351).  It  seems, 
therefore,  to  bo  a  pm|)er  case  for  relief  from  for- 
feiture of  a  right,  occasioned  by  want  of  exact 
performance  by  the  party  on  the  day  stipuhited 
in  the  agreement,  if  there  exist  sucli  ground  for 
relief  as  entitlos  the  party  to  the  aid  of  a  court 
of  equity."  The  court  finds  that  the  evidence 
showed  a  neglect  on  the  part  of  the  defendant  to 
inform  the  plaintiff  of  the  precise  day  of  pay- 
ment and  acquiescence  in  the  plaintifl^'s  ermr 
as  to  the  day,  and  decrees  specific  performance. 
It  is  to  be  noticed  that  nothing  is  said  in  the 
opinion  of  the  authority  of  Duncuft  v.  Albrccht 
and  the  English  cases  following  it,or  of  the  juris- 
diction of  courts  of  equity  U>  enforce  sf^cifi- 
cally  simple  contracts  for  the  sale  of  stock;  a 
singular  omission,  certainly,  if  the  court  were 
passing  upon  a  doubtful  question,  and  one  hith- 
erto never  decided  in  this  State. 

The  decision'  seems  to  be  put  fairly  by  the 
court  on  the  ground  that  it  was  *'  a  pro{)er  case 
for  relief  from  forfeiture  of  a  right  occasioned  by 
want  of  exact  performance."  And,  as  the  con- 
clusion must  have  been  the  same  had  the  subject 
of  sale  in  the  agreement  been  ten  bales  of  cotton 
or  a  cargo  of  flour,  it  does  not  seem  to  be  correct ' 
to  cite  the  case  as  a  decision  of  the  Massachu- 
setts court,  that  contracts  for  the  sale  of  stock 
are  to  be  enforced  as  of  course. 

It  is  not  to  be  expected,  perhaps,  that  the  va- 
rious decisions  shall  be  found  to  state  a  uniform 
principle  which  is  to  be  applicable  in  all  like 
cases,  since,  although  the  equitable  discretion 
which  is  exercised  m  determining  each  case  is 
a  MOund  discretion  governed  by  precedents  and 
authorities,  the  dimrent  circumstances  attend- 
ing each  case  are  sufficient  in  many  instances 
to  explain  the  conclusion  reached. 

In  Duncuft  v.  Albrecht  the  issue  was  clearly 
defined  and  simple, and  the  decision  was  reached 
that  contracts  tor  the  sale  of  ptock  in  corpora- 
tions were  enforcaeble  because  the  nlaintifi'  had 
not  a  complete  remedy  at  law.  Inhere  was  no 
evidence  in  the  case  that  the  shares  could  not 
be  had  m  the  BMurket,  or  that  there  was  any  dif- 
ficulty in  ascertaining  their  exact  value  so  that 
a  jury  could  assess  damases  for  the  broken  con- 
tract'at  law  ;  either  of  which  circumstances  ex- 
isting might  be  good  ground  for  decreeing  spe- 
cific periormance  and  delivery.  Are  the  rea- 
sons given  for  that  decision  applicable  in  this 
country,  where  the  shares  bargained  for  are  sold 
daily,  and  pass  from  hand  to  hand  with  as  little 
formality  as  accompanies  the  transfer  of  a  prom- 
issory note? 

The  shares  of  most  of  our  railways,  banks,  and 
the  larse  manufacturing  companies  are  the  sub- 
ject of  daily  sale  at  the  stock  exchanges  of  New 
York  And  other  cities,  and  tlieir  price  ouoted 
with  the  same  frequency  as  that  of  Englisn  con- 
BcAa  or  United  States  bonds.  One  hundred  or 
one  thousand  sharea  of  the  Western  Union  Tele- 


graoh  Ci»mpany,  or  of  the  Union  Pacific  Rail- 
i-oau,  forcxainple.  are  ordinarily  quite  as  readily 
obtsined  as  {100,000  U.  S.  4's;  and  any  lot  of 
those  amountsanswers  the  requirements  of  aeon- 
tract  for  their  sale  as  well  as  the  lot  owned  by 
the  vendee.  Indeed,  it  can  hardly  be  said  of 
some  of  our  stocks,  as  it  was  by  the  Vice-Chan- 
cclhir  in  the  case  before  him,  that  they  are  limi- 
ted in  amount.  The  reasons  given  in  Duncuft 
V.  Albrecht  fur  decreeing  specific  }>erformance 
sei*m  to  exist  in  almost  ail  conceivable  cases 
where  personal  property  is  the  subject  of  the 
contrupt;  the  kind  of  property  is  limited  in 
amount,  and  may  not  be  always  obtainable  in 
the  market.  And,  unlesH  courts  of  equity  are  to 
take  the  ground  that  natural  juntlce  requires 
the  enforcement  by  them  of  all  vulid  contracts, 
the  doctrine  of  Duncuft  v.  Albrecht,  if  applied 
here  to  contracts  for  thesxile  of  securities  which 
are  frequently  quoted  and  siild,  seems  to  be  anom- 
alous, and  to  extend  jurisdiction  t«>  cases  where 
there  is  full  and  complete  remedy  to  be  had  at 
law. 
A.  6.  Buli.xx:k,  in  American  Law  Reinew. 

BOOKS  OP  SCIENCE  AS  EVIDENCE. 


It  may  be  laid  down  as  a  general  rule  that  a 
book  published  by  a  private  ]>erson,  involving 
statements  of  recent  facts,  can  not,  unless  as 
against  the  author,  be  received  as  evidence 
of  the  facts  state<l  (heroin.  To  prove 
such  facts  the  author  must  be  called, 
when  he  is  within  reach  of  the  process  of 
the  court.(n  But  where^  the  author  is  out  of 
n^ach  of  sucn  process,  then  a  book  of  history, 
travels  or  chronicles  is  admissible  for  what  it  is 
worth,  so  far  as  it  ccmcerns  facts  out  of  the  mem- 
ory of  living  nien.(2)  And,  as  a  general  rule, 
any  approved  public  nnd  general  history  (ana 
of  the  fact  of  public  oppnwal  the  court  will  take 
judicial  notice )  is  admissible  to  prove  ancient 
facts  of  a  puolic  nature,  either  at  home  or 
abroad.(8) 

But  it  is  more  particularly  the  use  of  books  of 
science  as  evidence  of  which  we  propose  to  speak. 

Greenleaf  says:  ''There  is  a  great  want  of 
symmetry  in  tlielaw  in  regard  to  the  admission 
of  biX)ks  of  art  and  science  to  be  ^  read  before  the 
court  or  jury  in  order  to  establish  the  laws  or 
rules  of  a  psirticular  art  or  profession,"  and  that 
'*  the  rule  seems  well  settled  that  such  books 
are  not  to  be  n*ad  before  the  jury  either  as  evi- 
dence or  argument."(4) 

Wharton  says:  ''For  several  reasons,  treatises 
on  such  of  the  inductive  sciences  as  are  based 
on  data  which  each  successive ^ear  corrects  and 
expands,  must- be  refused  admission  when  offer- 
ed to  prove    truth   of  facts  cont:iined  in  such 


1.  Whitoii  r.  Im.  Co.,  100  Hum.  :n  ;  Morrii  v.  Haraar,  7  PttC  5M  ; 
United  tfUtflrt  •.  J«ck*luii,  1  Bliick  IV.  8.).  4M ;  Fuller  •.  PHmHm,  t 
Dene  Ab.  Cb.  48 ;  Murri  ■  e.  Kdwnrdi,  1  Ohio.  IM. 

i  Morrii  e.  Hermer,  wem;  Mlmoori  v.  KenCncky.  11  Wnll,  SW; 
Boganlna  e.  Trinity  Cbvrch,  4  Snadf.  Oh.  9Xi ;  SUto  e.  Wnner,  fl  If*. 
181 ;  McKlnnon  e.  Bll«,  il  N.  Y.  9riG ;  eflBraiing  S.  C.  81  Bnrb.  ISO. 

8  1  WhnrtoB*e  Kv.,  lee.  084 :  SUte  v.  We«n«fr,  01  Me.  188 ;  MImowI  e. 
Kentockj.  11  Wall.  80ft. 

4  1  Oraeul.  St.,  tec.  407,  a. 
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treatises.  In  the  fird  j>lace,  a  sound  induction 
last  year  is  not  necessarily  a  stiund  induction  this 
year^and  as  a  matt«^r  of  fact,  works  of  this  class, 
when  thc^  do  not  become  obsolete,  are  altered  in 
material  tcaturcs  from  edition  to  edition,  so  that 
wo  can  not  tell,  in  citing  from  even  a  living  au- 
thor, whether  what  wc  read  is  not  something 
that  this  very  author  now  rejects.  In  the  sec- 
ond place,  if  such  books  are  tuhnitted  as  a  class, 
those  which  are  compilations  must  be  admitted 
as  well  as  those  which  contain  the  result  of 
original  rcsisarch ;  the  purely  speculative  must 
C4>me  inside  by  si<le  with  the  empirical;  so  that 
if  such  treatises  are  jidniitted  at  all,  it  will  be 
im|)ossible  to  exclude  those  which  are  secondary 
evidence  of  the  facts  they  state.  In  the  third 
place,  such  btxiks,  without  expert  testimony, 
can  not  generally  be  ]iointed  to  the  concrete 
case;  with  expert  testimony,  they  become  sim- 
ply part  of  such  testimony,  and  lose  their  inde- 
pendent substantive  chanicter  as  books.  In 
the  fourth  place,  the  authore  of  such  books  do 
i^ot  write  under  o:ith,  and  hence  write  often  ten- 
tatively ;  norare  they  examined  under  oath,  and 
hence  the  authorities  on  which  they  rest  can 
not  bo  explored,  nor  their  processes  of  reasoning 
tested.  Lsistly,  such  books  are  at  best  liearMiy 
priNifofthat  wliich  living  witncssi*s  could  l>o 
produceil  to  prove,  licioks  of  this  class,  there- 
fore, though  lulniissible,  if  properly  authentica- 
t4HJ,  to  prove  the  state  of  science  at  a  particular 
e|X)ch,  are  inadmissible  as  independent  sub- 
stantive evidence,  to  prove  the  facts  they  set 
forth.(5)  In  an  argument  U}  a  court,  such  books 
can  indubitably  be  read,  not  as  establishing 
facts,  (unless  such  books  arc  regarded  as  matters 
of  notoriety,  as  are  ordinary  dictionaries),  but  iie 
exhibiting  distinct  processes  of  reasoning  which 
the  court,  from  its  own  knowledge,  as  thus  re- 
freshed, is  able  to  pursue."(G) 

A  brief  reference  tos<  me  of  these  en^es  maj'  be 
of  interest  ii»  furninhing  illustrations  of  theajv 
plication  of  the  rule  Collier  v,  Simpson,  (7)  is 
one  of  the  earliest  cases  and  has  been  much 
cited.  It  was  an  action  for  w^ords  charging 
plaintiff  with  malpractice  as  a  physician.  It 
was  pro|)osed  to  show  that  certain  prescriptions 
were  proper  and  the  doses  not  too  large,  and 
Wihie,  Sergeant,  offered  to  put  in  evidence  med- 
ical books  of  authority  to  show  what  was  the  re- 
ctdved  opinion  in  the  medical  profession.  Tin- 
dal,  C.  J. :  ^'I  think  I  can  not  receive  medical 
books."  Wrightman :  "  When  foreign  laws 
are  to  be  proved,  it  frequently  happens  that  a 
witness  produces  a  foreign  law  book,  and  stati'S 
it  to  be  a  book  of  authority."  Tindal,  C.  J.: 
*'  Physic  depends  more  on  practice  than  law.    I 

ft  CItliig  Gulltor  r.  SlmfMon,  A  C.  ±  P.  7:) ;  Terry  r.  Anlituo.  M  L.  T.  {I7  ; 
Aaliwurtb  r.  KUtridK«,  1^  Cunli.  liM  ;  WimlilMirii  r.  Cuthliliy,  8  timy.  4:.i>; 
Wbltott  r.  In«.  Co.«  lui»  Maim.  :U  ;  Sr«te  r.  O'Brien,  7  R.  I.  '%W  ;  llnrriM  r. 
R.  Co.,  n  Bo«w,  (K.  Y.)  7;  Simldinc  r.  Iltslten,  2  P«.  St.  24U;  Y(M>r. 
Pwple,  48  III.  41U:  Cbrter  r.  SUtc,  2  Ind.  017  ;  (Mirker.  State,  IJ  Tfx. 
66D ;  Fowler  r.  Leiri^,  2i»  Tex  'Ml.  AIm>,  imi  Indicatliig  »  cuiiimrjr  prac- 
tice, Me  Ordwajr  0.  Hnyiiee.  uU  N.  II.  luU  ;  Buwiunii  r.  WinmIm,  1  Oreeiie 
(luwa),  441 ;  Buwumii  r.  Turr,  a  Iuw«,  671 ;  Ur«Mlli«Ma  r.  Wiltee,  %*• 
Iowa,  4i0  (by  ■tatnto) ;  Cory  r.  Sllcox,  G  lii«l.  :fU ;  iuiiiiix  r.  Slate,  t 
Cband.  (Wii.)  204 ;  Ripoii  f.  Bitlel,  :».  WIh.  m4  ;  Stumieiiiueler  r.  Wll- 
Uanaon,  »  Ala.  QfiS ;  Merkle  9.  Slate,  37  Ala.  I'M. 

0  Wbartoa*!  Br.,  wc.  066. 

7  6  C.  *  P.,  Ti. 


Uiink  you  may  ask  a  witness  whether  in  the 
(bourse  of  his  reading  he  has  found  this  laid 
down.''  Sir  H.  Halford,  the  President  of  the 
College  of  Surgeons  was  called.  He  stated  that 
he  considcTed  the  medicine  proper,  and  that  it 
was  sanctioned  by  the  Ix^iks  of  authority.  He 
stated  that  the  writings  of  Dr.  Merriman  and  Sir 
Astley  Cooper  were  considered  of  authority  in 
the  medical  profession.  Tindal,  C.  J. :  *'  I  do 
not  think  the  books  themselves  can  be  read,  but 
I  do  not  see  any  objection  to  3'our  asking  Sir  H. 
Halford  his  iudgment  and  the  grounds  of  it, 
which  may  be  in  Fome  degree  founded  U)x>n 
books  as  a  part  of  his  general  knowledge." 

Wsshburn  v.  Cuddihy  (8)  was  an  action  for 
breach  of  warranty  on  sale  of  a  horse,  the  breach 
alleged  being  that  the  horse  was  addicted  to  the 
vice  of  crib-biting."  On  the  trial,  counsel  un- 
dertook to  read  from  Dodd's  Veterinary  Surgeon 
as  to  the  nature  of  the  habil,  and  as  to  whether 
it  constituted  a  breach  of  the  warranty,  but  was 
sto])ped  by  the  court,  wlpch  held  such  matter 
inadmissible.  This  ease  has  been  the  subject  of 
much  comment  because  the  Supreme  Courts  in 
passing  upon  it,  while  holding  such  books  inad- 
missible before  the  jury,  still  cite  them  as  au- 
thority uiton  the  same  questions  involved  in 
the  trial  below.  Similiar  cases  are  Darby  v. 
Ouseley,  (9)  and  Fowler  v.  Lewis.  (10)  Com- 
monwealth V.  Wilson,  (11)  was  a  criminal  case 
in  which  the  defense  of  insanity  was  interfiosed. 
Counsel  for  the  defendant  proposed  to  read  to  fhe 
jury,  from  works  of  established  reputation,  def- 
initions of  insanity.  In  the  Supreme  Court, 
Shaw,  J.,  held  such  Ixxtks  inadmissible,  saying: 
'*  Facts  or  opinions  on  tjie  subiect  of  insanity,  as 
on  any  other  subject,  can  not  be  laid  before  the 
jury,  except  by  the  testimony  un<ler  oath  of 
)X}r^ons  skilled  in  such  matters.  Whether  stat- 
ed in  the  language  of  the  court,  or  of  the  coun- 
sel in  a  former  case,  or  cited  from  the  works  of 
legal  or  medical  writers,  they  are  still  state- 
ments of  fact,  and  must  be  proved  on  oath." 

In  WhiUm  v.  Insurance  Co.,  (12)  counsel  offered 
to  read  from  Appleton's  American  Cyclopaedia  an 
article  on  the  subject  of  guano  in  the  islands  of 
the  Carribean  Sea,  to  show  the  chanicter  and  re- 
pute of  the  Island,  but  it  was  not  permitted. 
The  Sunrcme  Court  say :  *'The  defeniiants  were 
also  rightly  refused  permission  to  read  to  the 
jury  an  article  in  Appleton's  Cycloponlia.  A 
iKXik  published  in  this  country  by  a  private  )ier- 
son  is  not  competent  evidence  of  facts  stated 
therein  of  recent  occurrence,  and  which  might 
be  proved  by  living  witnesses,  or  other  better 
evidence,  and  the  book  in  question  not  being 
shown  to  have  been  approved  by  any  public 
authority,  or  to  be  in  general  use  among  mer- 
chants or  underwriters,  has  no  tendency  to  show 
that  the  Island  of  Navsissa  was  commonly  callcKl 
and  known  as  a  guano  island."  (13) 

8  8  Gray,  4:10. 

9  1  11.  A  N.,  12. 
lf»  2ri  Tex.  MO. 
11  1  Gray,  STT. 
U  1(«  MaM.,  24. 

13  CItltig  Kniler  e.  Princeton,  8  Dane  Ab.  .133 ;  Morrle  v.  Bdvranie,  I 
Ohio,  18!).:  Murrie  «.  Harnier,  7  Pet.  564,  Uuagbton  v.  Gilbert,  7  C.  *  P. 
701. 
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In  Carter  v.  SUte,  (14)  the  court  held  that 
while  medical  books  are  not  admissible  in  ev- 
idence, medical  men  may  give  their  opinions 
as  witnesses,  which  opinions  miiy,  in  a  meiiH- 
ure,  be  founded  on  htandard  medical  books  ;i3 
a  part  of  their  general  knowledge. 

In  Yoe  V.  People,  (15)  a  criminal  case,  it  was 
held  to  be  ern>r  to  allow  the  State's  attorney, 
against  the  obj<*ction  of  the  prisoner,  to  read 
to  the  jury  copi  jus  extracts  from  medical  works 
which  had  not  been  introduced  in  evidence,  nor 
proved  by  any  witness  to  be  an  author  it}',  and 
t4>  state  to  the  iury  that  what  .he  read  was  au- 
thority upon  the  subject  of  poison  by  arsenic. 

In  State  v.  O'Brien,  (16^  the  court  follow  the 
Fame  rule,  saying :  **The  book  (Taylor's  Medical 
Jurisprudence)  offered  to  be  read  to  the  jury,  was 
not  admissible  as  evidence.  No  evidence  in  the 
nature  of  |)arol  testimony  could  properly  psiss 
to  them  excefit  under  the  sanction  of  an  oath ; 
and,  upon  this  ground,  works  of  science  are  ex- 
ciudetl,  notwithstanding  the  opinion  of  scien- 
ti lie  men  that  tliov  are  books  of  authority  and 
valuable  as  treatises.  Scientific  men  are  ad- 
nfitted  to  give  theiropinion  as  experts  because 
given  und'^r  oath;  but  the  books  which  thoy 
write,  are,  for  wantof  such  an/Mith,  excluded.'' 

We  will  next  examine  some  of  the  Ciises  which 
are  sometimes  referred  to,  indicating  a  diflerent 
rule.  Such  an  one  is  Ripon  v.  Bittel,  (17)  but 
critical  examination  shows  this  to  be  a  well 
recognized,  exception  to  the  general  rule,  rather 
than  a  i>ronouuced  dep:irture  from  it.  In  this 
case,  a  witness  in  his  testimony,  to  corroborate 
liis  own  statement,  asserted  that  certain  IxKtks 
laid  down  the  same  doctrine,  and  it  was  held 
that  the  books  were  admissible  to  discrt^dit  the 
witness,  by  showing  that  they  did  not  contain 
such  doctrine.  Similar  to  this  is  the  very  re- 
cent casein  Michigan,  Pinney  v.  Cahill.(18)  In 
this  case,  an  expert,  after  stating  his  opinion, 
testified  that  he  was  sup])orted  in  it  by  all  works 
of  good  authority,  and  that  the  *'  Mcxiern  Horse 
Doctor,  by  Di.  I>odd,"  was  a  work  of  that  kind. 
The  opiiosite  party  then  offered  to  show  from 
this  work  of  Dr.  Dodd,  that  it  laid  down  difierent 
doctrines,  and  the  circuit  court  admitted  it.  In 
the  Supreme  Court,  Graves,  J.,  says:  *' This  evi- 
dence was  offered  to  discredit  this  expert  in 
connection  with  his  cross  examination.  The 
rule  is  acknowledged  in  this  State,  that  medical 
books  are  not  admissible  as  a  substantive  medi- 
um of  proof  of  the  facts  they  set  forth.  But  the 
matter  in  question  was  not  adduced  with  any 
such  view.  Tliv  witness  assumed  to  be  a  person 
versed  in  the  veterinary  science;  to  be  familiar 
with  the  best  books  which  treat  of  it,  and  among 
others,  with  the  work  of  Dodd.  He  professed 
>iimself  qualified  to  give  an  opinion  to  the  Jury 
from  the  witness  stand,  on    tne   ailment  of  the 

ElaintiflTs  horse  and  its  cause,  and  the   drift  of 
is  opinion  was  to  connect  the   defendant  with 
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that  ailment.  He  borrowed  credit  for  the  accu- 
racy of  his  statement  on  referring  his  learning 
to  the  books  before  mentioned,  and  by  implying 
that  he  ccluK*d  the  standard  authorities  like 
Dodd.  Under  the  circumstances,  it  was  not  im- 
proper to  resort  to  the  book,  not  to  prove  the 
iacts  it  contained,  but  to  disprove  the  statement 
of  the  witness,  und  to  enable  the  jury  to  see  that 
the  book  did  not  contain  what  he  had  ascribed 
to  it.  The  final  purpose  was  to  disparage  the 
opinion  of  the  witness,  and>  hinder  the  jury 
from  being  ini|Kised  u])onby  a  false  light.  The 
ciu«e  is  a  clear  exccplicm  to  the  rule  which  for- 
bids the  reading  of  lMK>ks  of  inductive  science  as 
affirmative  evidence  of  the  fsicts  treated  of."(19) 
luLuningv.  State  (20)  an  earlier^  Wisconsin 
case  than  Rif^on  v.  Bittell,  had  held  that  the  ad- 
mission or  rejection  of  such  b(M>ks  rested  in  the 
discretion  of  the  courU  Ordway  v.  Havnes,  (21) 
is  also  cited  as  opiM)scil  to  the  general  rule,  but 
in  reality  is  not.  A  chalk  anaUmiical  sketch 
was  to  be  used  bcfure  the  jury,  and  it  was  held 
that  simply  as  an  iilnstration  it  wiut  lulmissible, 
but  that  to  admit  it  with  the  statement  that  it 
was  a  copy  from  a  book  by  a  certain  eminent 
medical  author,  was  crn»r.  So,  in  Cory  ik  Sil- 
cox,  (22)  "Evan's    Wheelwright's    Guide"  was 

f>erniitted  to  be;  read  Uy  the  jury  by  way  of  il- 
ustration  men*ly,  but  the  court  charged  the 
jury  that  ''extracts  read  from  a  scientific  work 
are* not  of  authority,  conclusifoly  or  prima  Jticie." 

But  there  are  two  States  in  which  a  contrary 
rule  prevails, — Iowa  and  Alabama.  In  Bow- 
man r.  WckkIs,  (23)  such  b(H>ks  were  held  ad- 
missible as  evidence,  and  the  statute  expressly 
makes  them  so.  (24)  Broadhead  v.  Wiltse  ^25) 
also  lays  down  the  same  rule,  but  bases  it  solely 
on  the  statute.  Alabama,  however,  bases  her 
rule  on  the  "reason  (»f  the  thing."  In  Stouden- 
mcirv.  Williamson,  (26)  the  court  say:  "We 
think  that  medical  authors  whose  books  are  ad- 
iiiitte<l  or  proi-en  to  be  standard  works  with  that 
profession,  ought  to  be  receivcnl  in  evidence ;" 
and  this  rule  was  subsequently  followed  in 
Merkler.  State.  (27) 

An  expert,  when  testifying  as  to  the  opinion 
of  his  profession  upon  a  certain  |K>int,  may  ciU^ 
authorities  as  agreeing  >vith  him,  and  it  has 
been  held  that  he  may  rcjfresh  his  memorv  by 
referring  to  the  authorities.  (28^  But  such  ex- 
pert shouhl  state  the  matter  as  his  opinion,  and 
not  read  extracts  from  the  books.  (20) 

In  regard  to  works  upcm  the  exact  sciences,  the 
rule  is  different.  Books  of  this  class,  such  as  the 
Carlisle  and  Northampton  Life  Tables,  Interest 
Tables  and  .the  like,  sworn  to  by  their  authors 
or      where    their    authors    are    out    of   reach, 

19  Ctlng  Rlpon  r.  Bittell,  no  Wli.  G14  ;  Wlmrton^B  Ev.,  wc.  GGG. 
«p-l  ChHiid.  1 WU.)  M*. 
21  60  N.  H.  iuO. 
82  6  Ind.  .19. 

23  1  Grwn  (lo«-tt)  441. 

24  low*  Rev.  Stttt.,  wc.  :)9!W». 

25  35  lowtt,  429. 
86  29  AU.  6u8. 
'27  37  Altt.  139. 

28  Rlpon  9.  BlttHI,  30  Win.  C14  ;  Collier  v.  SiniiMoa,  6  C.  *.   P.  74 
iUrrsY  V.  SUte«  ¥*  Ind.  MO ;  Snmrx  PtMngs,  11  C.  *  V.  86 ;  8  Jnr.  79:2. 

29  Cocki  V.  Purd«y,  2  C.  A  K.  27U ;  Oomnion wealth  v.  WIImd,  1  Qiay 
337;  Connnoowvftlth  r.  StnrtlTnnt,  117  Man.  122. 
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shown  to  have  boon  ucceptoci  oh  author- 
itative by  thoHe  dealing  iii  business  with 
the  particuhir  subject,  are  aclnnnHible  in  evi- 
dence. (30)  F.  U.  Mechem. 

Battle  Creek,  Mich. 

ICcntral  Law  JtmmcU.'] 


FRACTION  OF  A  DAY. 


The  wisdom  of  out  ancestors  line  transmitted 
to  us  a  gixxl  many  maxims  in  the  law  which  we 
are  often  ashamed  to  accept,  and  has  tcx)  (iften 
involved  us  in  no  end  of  difticulties  in  onler  to 
reconcile  these  with  common  sense.  Yet  the 
courts  deal  tenderly  with  all  the  obsolvte  doc- 
trines which  pass  through  their  haiidn,  beeuuHc 
one  of  the  theories  in,  that  the  courts  can  or 
once  could  do  no  wmn^,  and  hence  all  their 
practices  were  acc(.'pted  as  the  i>crfection  of  rea- 
son. Whatever  a  judge  once  decided,  was  taken 
at  once  for  something  very  near  infallibility, 
and  the  soccoi sors  of  that  judge  were  grieved  in 
spirit  to  question  its  authority.  One  of  the 
troubles  attending  thi^^  inhoritancj  of  legal  wis- 
dom is  the  maxim  that  anything  done  on  a  cer- 
tain day  is  taken  to  be  done  at  tlie  first  moment 
of  that  day.  Probably  our  anceHt4>rM  were  a  lit- 
tle put  aljout  for  ti'mcvpieces,  and  hence  the  short 
and  easy  way  in  whicli  they  dealt  with  minute 
points  of  time,  yet  which  now-a-(hiys  we  often 
seem  to  think  so  important.  Bi'me  ])luiso8  of 
this  maxim  have  of  late  perplex<;d  justices  not 
a  little,  and  the  points  dealt  with  by  the  courts 
are  well  worth  bearing  in  mind,  for  there  can  be 
little  doubt  that  as  we  live  in  an  age  when  time 
and  punctuality  are  of  the  essence  of  all  kinds 
of  business,  we  will  depart  more  and  more  from 
the  old-world  theory  of  dating  acts  done  from  the 
hour  of  midnight  preceding  them. 

8;)me  years  ago  a  novel  difliculty  of  this  de- 
scription arose  of  the  not  uncommon  occurrence 
of  (fog  licenses  being  taken  out  a  little  Uw  Into, 
and  people  being  detected  in  an  apparent  ille- 
j[ality,  though  probably  they  hud  no  serious 
intention  of  defrauding *the  revenue.  As  we  nil 
know  a  decree  has  gone  forth  that  those  who 
keep  dogs  shall  pay  for  the  luxury  by  giving  to 
the  revenue  a  yearly  contribution.  The  Reve- 
nue Ax^t.  80  Vict.,  ch.  6,  s.  6,  enacted  that  a  li- 
cense to  keep  a  d(»g  shall  commen'^e  on  the  day 
on  which  the  same  shall  be  granted,  and  if  a 
person  shall  keep  a  dog^ithout  having  in  force 
a  license  authorizing  him  to  do  so  he  shall  incur 
a  penalty  of  £5.  Accordingly,  the  form  of  li- 
cense bore  a  date  of  the  day  of  its  issue,  though 
it  did  not  occur  to  the  oflicials  to  insert  the  hour 
of  the  day  on  which  suck  document  may  have 
been  issued. 

In  the  case  of  Campbell,  appellant,  v.  Strange- 
ways,  respondent,  3  C.  P.  1).,  105,  it  appc^ared 
that  one  dav  at  12:40  p.  m.  it  was  discovered  by 
the  Inland  Kevenue  officials  that  the  respondent 


ao  Wft^vr  9.  ScliiiTler,  I  Wnifl.  tu'a ;  ScliHl  r.  Plnmb,  fA  N.  Y.  KM ; 
Milli  9.  Oktlln,  *i  Vt.  Itw ;  Bnltimun!  H.  Ou.  ».  SUli*,  Xi  Mtl.  A:i2  ;  iKiu- 
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Strangeways  had  the  dog  for  which  no  license 
was  in  force.  But  at  1.10  p.  m.  of  the  Kime  day 
the  respondent  took  out  a  licei\^e  in  the  ufFUm 
form  bearing  date  of  that  day.  The  oiiicer  took 
out  a  sqminons  against  the  respondent  for  keep- 
ing a  dog  without  a  license,  the  time,  of  coun<^e, 
being  only  »bout  halt  an  hour,  and  the  inagi.s- 
trate  was  a.'<ked  to  iin|K)sc>  a  penalty  for  that  bad 
half  hour.  The  magistrate  was  of  opinion  that 
the  license  produced  was  an  answer  to  the  in- 
formation, and  dissmissed  the  charge,  whereon 
the  oflicial  demanded  a  case  for  the  opinion  of 
the  court.  In  the  hearing  of  the  case  some  of 
the  learning  of  the  subject  was  referred  to.  A 
cose  before  Lord  Mansfield  was  cited  where  two 
actions  of  debt  had  been  brought  against  a  i>or- 
son  for  the  same  act,  and  the  question  arose 
whether  the  second  could  be  gone  on  with.  And 
the  judge  said  he  did  not  see  why  they  should 
not  inquire  into  the  hour  of  the  dav  so  as  to 
discovei  which  was  the  first  and  which  w:is  the 
second.  In  another  case  an  execution  issued 
against  a  man  on  the  day  he  died,  and  the  ques- 
tion raised  was  whethirr  he  was  alive  or  dead 
when  the  execution  issued.  There  also  the  court 
hold  that  the  liour  of  i\\e  day  might  be  inquinnl 
into.  And,  again,  the  same  thing  wass^iid  when 
nfinifanaa  issued  against  a  man,  and  he  was  also 
made  bankrupt  on  the  same  day.  The  magis- 
trate hsul  thought  that  these  being  questions  in 
civil  actions  the  rule  that  the  act  (lone  r(*lat<*<l 
back  to  the  first  hour  of  the  day  might  well  be 
departed  from,  but  n<it  so  in  a  criminal  oflcnso 
such  AS  this  proceeding  was  for » |>enaUv  for 
want  of  (log  license.  But  the  Common  I'leas 
Division  reversed  the  judgment  of  the  mA<;is-. 
tnite,  and  held  that  as  the  dog  lieensi*  had  not 
been  taken  out  till  after  the  otfense  had  b^en 
committed,  the  maxim  did  n<it  apply,  and  that 
inquiry  mijcht  proiKsrly  be  made  as  to  the  ]ire> 
cise  hour  of  the  day.  As  Lindley,  J.,  expressi»d 
it :  The  provision  of  the  act  that  the  license  shall 
commence  on  theday  it  bears  date  must  mean  that 
it  did  not  commence  at  any  previous  day.  It  is 
going  too  far  to  say  that  a  license  taken  out  in 
any  hour  of  the  day  covers  the  whole  daj*.  Tho 
two  sections  of  the  act  may  be  reconciled  b^* 
reading  "on  the  day"  to  mean  '*at  and  from  the 
time  wlien  the  license  was  obtained."  So  the 
court  held  that  as  the  dog  was  kept  without  a  li- 
cense for  half  an  hour  before  the  license  wan 
taken  out  the  penalty  had  been  incurred,  and  was 
not  wiped  out  by  the  subsequent  taking  out  of 
the  license. 

The  next  question  that,  arose  was  one  of  no 
small  interest  and  nicety,  and  seemed  to  be  de- 
cided difibrcntlv  thougn  a  different  reason  no 
doubt  existeil.  In  Tomlinson  v.  Bullock,  4  Q.  B. 
D.,  230,  an  act  of  Parliament  altering  the  law  of 
bostaniy  had  been  passed  on  the  10th  of  Augnst, 
1872.  and  it  declared  that  the  new  law  should 
apply  to  any  bastard  child  born  after  the  pass- 
ing of  the  act.  It  so  hapi>ened  that  a  bastartl 
cli'ld  was  born  on  the  same  10th  of  August, 
1872.  And  it  is  needless  to  say  that  though  the 
nti  recognized  the  old  law  as  still  applicable  to 
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children  born  Itffnre  the  10th  of  August,  1872,  it 
said  not  a  wortl  about  the  children  that  might 
be  born  on  tlie  10th  of  August.  Thfc  justices 
heard  an  applicjition  of  the  mother  of  the  b:i8- 
tard  child,  and  came  to  the  conclusion  that  as 
the  child  was  born  oix  the  10th  of  August,  it 
could  not  be  treated  ae  born  after  the  10th,  and 
do  was  not  within  the  new  law  introduced  on 
that  day.  The  old  cases  were  again  cited  oh 
this  question,  but  the  court  to  which  a  ciisc  had 
been  sent  for  opinion  reversed  the  decision  of 
the  justices,  and  held  that  the  act  of  Parliament 
came  into  operation  at  the  midnight  preceding 
the  lOth  of  August,  and,  therefore,  that  every- 
thing that  happened  during  that  day,  including 
the  birth  of  the  child,  happened  after  the  pass- 
ing of  the  act. 

The  reason  of  this  last  decision  was  somewhat 
recondite.  The  court  said  that  at  conimon  law 
it  wsis  the  ancient  maxim  that  all  the  statutes 
)>assed  during  one  session  of  Parliament  were 
deemed  to  have  been  made  on  the  first  day  of 
the  session.  This  maxim,  as  may  be  supposed, 
wiw  productive  in  many  instances  of  the  most 
serious  consequences.  And  accordingly  an  act 
of  Parliament  of  33  George  III,  was  piissed 
which  ^required  the  clerk  of  the  Parliament  to 
indorse  on  every  act  the  day,  month,  and  year 
when  the  same  received  the  royal  a<«ent,  and  en- 
acted that  such  indorsement  should  be  the  date 
of  its  commencement  where  no  other  commence- 
ment was  provided.  The  only  point  of  time 
which  this  act  made  material  was  the  day  on 
which  the  royal  assent  was  given.  It  thus  rec- 
ognized the  well-known  maxim  that  the  law 
takes  no  notice  of  fractions  of  a  day,  and  except 
in  cases  where  there  are  conflicting  rights  be- 
tween subject  and  subject  for  the  determination 
of  which  it  is  necessary  to  ascertain  the  act- 
ual priority,  such  was  the  universal  rule.  An 
act  of  Parliament  accordingly,  which  comes 
into  operation  on  a  given  day,^  becomes  law  as 
soon  as  the  day  commences,  and  every  event 
which  occurred  during  that  day  was,  in  contem- 
plation of  law.  an  event:  which  took  place  after 
the  passing  of  the  act. 

Such  was  the  reasoning  of  the  court  as  to  the 
commencement  of  an  dct  of  Parliament,  and  it 
will  be  observed  that  part  of  it  is  mere  assump- 
tion, namely,  that  because  a  very  foolish  rule 
once  existea  of  making  acts  of  Parliament  date 
back  several  months  at  a  time  it  must  be  as- 
sumed that  when  a  new  act  declared  that  that  rule 
should  no  longer  apply,  the  court  will,  neverthe- 
less, 'retain  a  small  part  of  the  same  foolish  rule, 
namely,  that  of  dating  the  act,  which  probably 
passed  about  2  p.  m.,  from  a  time  preceding  its 
real  passing  by  fourteen  hours.  The  mode  of  rear 
soning,  it  is  true^  has  a  certain  air  of  conformity 
to  the  established  methods.  The  new  act  demol- 
ished the  old  rule  as  it  existed  on  a  large  scale 
of  months;  but  it  saved  the  old  rule  as  it  existed 
on  the  smaller  scale  of  one  day.  The  rule  was 
bad  as  regarded  weeks  and  months,  but  it  is 
sound  for  at  least  one  dav.  Whether  the  logic 
of  the   decision    was  right  or  wrong,  it  is  at 


I  present  to  be  treated  a  the  law,  and  hence  we 
must  now  consider  it  as  settled,  that  when  an 
act  of  Parliament  passes  on  a  stated  day  it 
means  the  first  moment  of  that  da^,  namely,  the 
moment  after  the  preceding  midnight.  When  a 
rule  indeed  is  once'scttled,  it  ipatters  very  little 
what  was  the  reason  given  foe  it  or  whether  that 
reason  bears  strict  scrutiny., at  is  enough  that  it 
is  settled  and  can  be  easily  understood  and 
followed. 

The  late  case  of  Clarke  v.  Bradlaugh,  J.  P., 
ante,  p.  *  278,  is  a  very  natural  sequel  to  the 
obscurity  still  attending  the  old  maxim  not- 
withstanding the  above,  two  recent  decisions. 
The  point  was  of  great  nicety.  Mr.  Bradlaugh 
had  on  a  certain  day  sat  and  voted  in  the 
House  of  Commons  without  having  taken  the 
statut<»ry  oath  and  thereby  incurred  a  pen- 
alty. There  were  persons  watching  his  pro- 
ceeding, and  on  the  outlook  for  the  cause 
of  action,  and  one  gentleman  named  Clarke 
was  so  zealous  in  the  cause  as  a  champion^  of 
orthodoxy,  that  he  drove  at  once  to  his  solici- 
tors, and  on  the  very  same  day  issued  a  writ 
of  summons  in  an  action  to  recover  the  pen- 
alty. The  difliculty  raised  was  whether  the 
plaintiff  hud  not  been  rather  premature  in 
what  he  did  and  whether  he  had  not  actually 
issued  the  writ  before  the  cause  of .  action  ac- 
crued, that  is,  before  the  defendant  had  voted  in 
the  House  of  Commons.  The  defense  was  raised 
by  demurrer  that  the  statement  of  claim  dis- 
closed no  cause  of  action,  inasmuch  as  it  alleged 
that  the  defendant  S£it  and  voted  in  the  House 
of  Commons  on  the  day  on  which  the  writ  was  is- 
sued. This  point  was  argued,  and  the  QuectrM* 
Bench  Division  gave  judgment  for  the  plaintiff, 
holding  that  the  court  could  inquire  into  the 
hour  of  the  day  in  which  the  respective  acts 
were  done,  namely  the  voting  and  issuing  of  the 
writ.  The  defendant^  appealed  to  the  Court  of 
Appeal,  and  again  the  learning  of  the  subject 
as  embodied  in  the  old  cases  was  discussed  and 
reviewed. 

The  question  turned,  in  the  judgment  of  the 
court,  on  whether  the  issuing  of  the  writ  of 
summons  was  a  judicial  act  of  the  party.  The 
court  assumed  that  for  most  of  the  pur]M)Scs  of 
justice  the  hour  of  the  day  might  be  inquired 
into.  It  also  assumed  that  there  was  a  geueral 
rule  that  judicial  acts  related  back  to  the  begin- 
ning of  the  day  on  which  such  act  was  done. 
Therefore  if  the  court  was  satisfied  that  the  writ 
of  summons  was  the  act  of  the  {uirty  and  not  a 
judgment  of  the  court,  then  the  fraction  of  a 
day  might  be  considered,  and  if  'so,  the  plaintiff 
would  succeed.  Accordingly  the  court  came 
without  much  difficulty  to  the  conclusion  that 
the  issuing  of  a  writ  of  summons  was  in  no 
sense  a  judicial  act.  Anybody  could  go  at  any 
moment  of  any  day,  and,  on  paving  a  fee,  issue 
a  writ  on  any  cause  of  action,  which  he  thought 
fit  to  assert,  or  assume,  or  invent.  If  so,  this 
surely  could  not  be  deemed  a  judicial  act.  The 
court  could  not  originate  it,  nor  could  it  refuse 
the  issuing  of  the  writ  when  it  wAs  asked  for. 
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The  consequence,  therefore,  followed  that  the 
plaintiff  was  deemod  to  have  comp(?tently 
Drought  this  action,  it  being  assumed  for  the 
purpose  of  the  decision  that  the  writ  was  not 
issued  till  after  the  hour  of  day  when  the  ille- 
gal act  was  done. 

These  cases  show  that  while  the  law  still 
deems  an  Act  of  Parliament  passed  and  a  judg- 
ment of  a  court  pronounced  on  the  first  moment 
of  the  day,  there  is  in  other  cases  no  objection 
to  looking  at  the  fraction  of  a  day.  Yet  possi- 
bly there  will  still  be  di(!it*ulties'  in  applying 
these  maxims  to  the  cases  that  will  arise  from 
time  to  time. 


-•-♦- 


UNITED       STATES        CIRCUIT      COURT. 


Southern  Distuict  of   Ouio. 


MoHR  A  MoHu  Distilling  Co. 
Sundry  Insurance  Companies. 


Foreign  corporations  doin^  Inminoss  in  Oliio  may  1m 
sued  by  non-reHidentii  in  tlie  U.  S.  Circuit  C«uirt  l)v  pro- 
cess served  on  tlie  Agents  of  mucIi  i*i>rp«>rations  in  tlie 
State  and  it  is  immaterial  wliero  tlio  caiiMO  of  action  arose 
or  the  contract  was  executed. 

Matthews,  J. 

Id  each  of  the^e  cases  the  plaintiff  is  a  citi- 
zen of  Indiana,  and  the  defendants  are  corpora- 
tions in  states  other  than  Ohio,  but  each  of 
which  is  licensed  under  the  laws  of  Ohio,  to 
transact  insurance  business  within  this  State 
bavins;  agents  a^ipointed  for  that  purpose,  and 
actually  transacting  business  in  this  State. 

Tlie  causes  of  action  are  upon  policies  of  fire 
insurance  issued  by  these  companies,  the  subjcHit 
of  the  insurance  being  property  in  the  State  of 
Indiana. 

The  defendants  have  been  sued  here  and  pro- 
cess have  been  served  upon  their  agents 

Motions  were  ma<le  heretofore  to  set  aside  that 
service  on  the  ground  that  this  court  did  not 
have  jurisdiction  of  the  several  causes  of  action 
or  oyer  the  persons  of  t>ese  defendants. 

The  court  of  course  has  jurisdiction  of  the 
subject-matter  in  case  the  parties  are  right. 

The  controversies  are  between  citizens  of  dif- 
ferent states,  so  that,  rn  that  respect,  the  court 
has- jurisdiction,  and  the  question  then  is  reduc- 
ed to  one  of  jurisdiction  over  the  person. 

It  is  conceded  that  these  actions  might  be 
maintained  in  the  state  courts  of  Ohio,  notwith- 
standing the  policies  may  not  hove  been  issued 
by  the  agencies  in  this  state,  and  although  the 
subject  of  the  insurance  is  not  in  this  state. 

Mr.  Hyman: — This  is  not  conceded,  your 
Honor. 

Matthews,  J.: — I  assume  it  then  because  I 
think  it  is  clear  that  t}i.ese  actions  might  be 
brought  in  the  state  courts,' notwithstanding  the 
faci  that  the  policies  of  insurance  may  have 
been  issued  by  the  companies  through  aicencies 
not  in  this  state,  and  although  the  subject  of 
the  insurance  is  not  in  this  state. 

The  action  of  assumpsit  or  Qoyenant  (as  might 


iMive  been  brought  in  those  cases),  upon  a  poli- 
cy of  insurance  is  not  local  but  transitory, 
and  may  bo  brought  wherever  the  defend- 
ant is  found,  and  under  the  general 
provision  of  the  code  of  procedure  m  this 
state,  I  assume  it  to  be  indisputable  that  an  ac- 
tion might  be  maintained.  It  mif^ht  be  main- 
tained in  either  of  two  forms,  that  is,  in  either 
of  two  modes-of  procedure.  If  there  had  been 
found  property  of  the  oompany,  the.  process 
might  have  been  by  a  foreign  attachment,  and 
if  so,  personal  service  need  not  have  been  had  or 
required,  and  the  judgment  wjQuld  have  onlv 
gone  to  the  extent  of  the  property  found,  which 
might  be  subjected  to  the  pajment  of  it.  Or  if 
the  corporation  had  a  managing  agent,  (as  de- 
scribed in  the  code  of  precedure  of  this  state,) 
upon  whom  service  could  be  made,  it  might 
have  been  brought  in  personally,  and  made  to 
answer  to  a  personal  judgment,  and  that  judg- 
ment would  nave  been  conclusive  between  these 
parties  in  any  other  f&ram. 

Now  of  course  an  action  cannot  be  commenced 
in  this  court  against  adefendant  by  attachment. 
It  must  be  a  |)ersonal  service  because  the  Act  of 
Congress  provides  that  the  action  nhall  be 
brought  in  the  district  where  the  defendant  is 
an  inhabitant,  or  in  which  he  may  be  found,  and 
the  question  is  whether  under  the  circumstances 
of  tms  case  these  defendants  have  been  found  in 
this  district. 

The  statutes  of  Ohio  have  provided,  as  I  have 
already  indicated,  the  mode  by  which  foreign  oor- 
|X)rations  transacting  business  in  this  state,  and 
repreaimted  by  agents  in  this  state,  may  bo 
summoned  to  answer  any  cause  of  action  transi- 
tory in  its  nature. 

'the  insurance  law  itself  requires  that  they 
should  expressly  assent  to  its  terms  and  consent 
to  be  sued  through  certain  agencies  before  they 
are  allowed  to  transact  business  in  this  state. 

The  defense  is  that  that  consent  only  goes  to 
the  extent  of  the  terms  of  that  statute  and  is 
reasonably  construed  to  cover  onlyi  the  transac- 
tions arising  under  it. 

But  even  if  that  were  so,  I  should  still  think 
that,  under  the  general  provisions  of  the  statutes 
making  provision  for  service  of  process  upon 
managing  agents  of  foreign  corporations,  their 
coming  into  the  state  by  means  of  such  agents 
for  the  purpose  of  transactinj;  business  was 
necessarily  an  assent  to  being  Aied  in  that  way, 
and  constituted  them  personally  within  the  dis- 
trict, in  such  a  sense  as  that  thev  may  be  said  to 
be  found  by  process  when  issuea  against  them 
and  served  on  these  agents. 

I  think  this  is  a  necessary  result  of  the  appli- 
cation of  the  doctrine  contained  in  the  case  of 
Railroad  Co.  vs,  Harris,  decided  bv  the  ISup.  Ct. 
in  12  Wall.  65,  and  I  do  not  see  that  it  is  possi- 
ble to  distinguish  these  cases  from  the  case  of  ex 
parte  Schollenberger,  96  U.  8.,  369;  Although 
m  that  case  the  cause  of  action  was  one 
which  arose  under  the  operation  of  a  law  which 
authorized  the  companies  to  transact  business  in 
the  State  of  Pennsylyania,    The    only  4i8tino« 
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lion  then  between  the  two  cases  is  that  here  the 
ciiuses  of  action  were  not  created  by  the  action 
of  the  ap;cnt8  of  the  corporations  in  this  state. 
Butby  virtue  of  the  general  provisions  of  the  stat- 
ute relating  to  service  on  foreign  oorporationp, 
even  on  the  supposition  that  I  am  not  author- 
ized to  construe  the  insurance  hiw  itself  as  re- 
quiring thein  to  lussent  to  l>o  sued  with  rriference 
to  all  causes  of  action,  (and  I  do  not  think  it  can 
bo  limited,)  I  have  thought  this  service  was 
rij^htly  had.  The  motions  are  granted,  setting 
aside  Ihe  former  onlers  setting  aside  the  service 
in  these  cases,  and  the  cases  are  reinstated. 


■♦•♦•♦■ 


THE  LAW'S  DELAY. 


When  we  hear  of  a  comphiint  as  to  the  laws' 
delays,  we  find  it  is  made  only  with  reference  to 
prucecilings  in  our  own  courts,  and  it  is,  no  doubt, 
by  very  many  sup|>osed  t\n\£  they  manage  these 
things  much  better  abroad.    Tliis  is  certainly  a 
great  mistake,  and,  though  no  doubt  tlie  costs 
are   very   much   heavier  in  this  country  than 
anywhere  else,  duration  of  suits  is  much  the 
same  all  the  ivorld  over.     A  case  tried  before  Mr. 
Justice  Stephen  on   Weihiesday  and  Thursday 
last,  and  reported  by  us  this  week,  is  a  singular 
illustration  of  this  fact.    An  action  was  brought 
by  one  Englishwoman  ^against  another  in  the 
Proctorial  Court  of  Borgo  a  Mozzano,  in  Tuscany, 
in  1875,  to  recover  damages  for  a  breach  of  agree- 
ment to  share  the  expenses  of  a  house  at  the 
Baths  of  Lucca  for  tlie  season.    The  sum  event- 
ually recovered  was  but  £40,  but  the  suit  lasted 
nearly   three  years,  and   the  defendant,  in  ad- 
dition  to  that  sum  was  condemned  to  pay  costs 
amounting  to  almost  as  much  as  the  damages. 
The  only  wonder  is  that  the  litigation  should  not 
have  cost  three  times  as  much  as  it  did,  and  the 
fsict  that  when  the  defendant,  who  was  leaving 
Italv,  wa^  asked  by  her  advocate  tode|>osita 
fund  in  the    bank  at  Florence,  on  which  he 
should  have  authority  to  draw  for  his  costs  in 
the  litigation,  he  named  a  sumof  only  t20,  seon.s 
to  us  almost  ludicrous.    The  learned  jud^re  who 
tried  the  case  remarked  that  it  was  verv  difficult 
to  follow  the  coifrse  of  the  suit  in  the  Italian 
courts,  as  it  appeared  that,  after  the  evidence  of 
any  one  witness  had  baen  taken,  there  had  been 
an  adjournment,  followed  by  an  appeal  with 
respect  to  the  legality  of  such  adjournment,  and 
that  the  record  of  the  proceedings  showed  ad- 
journment after  adjournment  and  appeal  after 
appeal  during  the  course  of  two  ^ears.    Another 
curious  fact  in  the  case  was  that  the  plaintiff, 
when  the  defendant  had  wished  ^to  leave  the 
house  and  ignore  the  agreement  between  them 
to  share  it  on  certain  terms,  had  got  an  authority 
from  an  Italian  court  to  detain  the  boxes,  etc., 
of  the  latter.    The  lady  whose  boxes  were  so 
ordered  to   be   detainea  was  the  widow  of  a 
baronet,  and  it .  can  scarcely  be  doubted  that 
she  could  at  once  have  given  ample  security  for 
the  very  small  sum  of  £40  which  the  plaintiff 

claimed  from  her.    The  Italinn  judge,  whose 


decision  on  the  point  was,  it  should  be  mention- 
ed, promptly  reversed  on  aj>|»eal,  seems  never  to 
have  dreamt  of  this  or  or  the  harshness  of  the 
order  he  made,  depriving,  as  it  did,  a  lady  well 
advanced  in  years  and  her  invalid  daughter  of 
all '  their  clotlie^i  other  than  those  they  then 
actually  had  in  wear.  It  is  curious  to  speculate 
on  the  value  which  the  clothes  so  seized  would 
have  had  if  there  had  been  no  ap}>eal  and  the 
]>laintiff  had  retained  ]K)H8CP3ion  of  the  boxes 
until  the  close  of  the  litigation,  nearly  three 
years  afterwards. — Lmulon  Ltno  Times. 


♦ »» 


Ha)*d  cases,  as  we  all  know,  make  b:id  law,  but 
the  decision  of  the  Queen's  Bench  Division  in 
Royce  v.  Charlton   (45  L.  T.  Rep.  N.  S.  712;  L. 
Rep.  8  Q.  B.  Div.  1)  has  always  seemed  a  some- 
what strained  attempt  to  avoid  that  result.     It 
will   be  ob:jerviKl,  therefore,  with    satisfaction, 
that  it  was  the  otlier  day  expressly  overruled  by 
the  Court  of  Appeal  in'Eaton  r.  Western.    The 
facts  of  the  two  ciuics  are  on  all  fours.    Each 
action   was  brought  by  an  infant  ami  his  parent 
for  breach  of  an   indenture  of  apprenticeship, 
whereby   the  child  was  bound  in  the  usual  way 
to  serve  his  master  for  a  certain  tc*rm,' and  the 
lattercovenanted  to  teach  the  child  his  trade.     In 
each  case  the  master's  place  of  business  was 
originally   in   the  t4>wn  where  the  child  and  his 
parent  lived,  and  in  each  c^ise  accordingly  the 
parent  agreed  to  provide  the  child  with  board 
and  loilging.    In  each  c:ise  also  the  master,  after 
a  brief  period,  removed  his  business  to  a  dist^int 
town,  and  offered  to  continue  the  apprentices  in- 
struction at  the  new  place.    To  this  the  jiarenjts 
naturally  demurred,  seeing,  that  the  burden  of 
providing  board  and  hxlging  would  be  thereby 
materially  increased.    The  main  question,  there- 
fore, for  decision  on  both  occasions  was  whether 
the  master  could  at  his  pleasure  call  upon  the 
apprentice  to  change  his  residence,  or  whether 
the  indenture   was  necessarily  to  ba  carried  out 
at  the  original  locality.    In  the  opinion  of  Jus- 
tices Grove  and   Bowen,  in  the  former  case,  no 
condition   to  restrict  the  master  in  this    way 
could  be  fairly   imported  into  the   deeil.    The 
suggestion  of  hardship,  they  said,  dciiended  on 
conjecture,  and  the  matter  was  entirely  extra- 
neous to  tlie  deed  itself.    In  the  latter  case  the 
same  view  was  followed  by  the  Divisional  Couit 
in  the  first  instance;   but  in  the  Court  of  A |)- 
peal,  both  the  decisions  were  overruled,  and  the 
construction  of  the  deed  reconciled  with   the 
plain  justice  of  the  case.    As  the  court  observed, 
the    circumstances    were  quite  different  from 
those  of  an  indoor  apprentice,  for    whom  the 
master  provides,  and  it  was  quite  unreasonable 
that  the  parent's  obligation  should  be  liable  to 
be  enlarged  at  the  mere  convenience  of  the  mas- 
ter.   The  cases,  however,  show  that  an  express 
restriction  to  the  same  effect  could  conveniently 
be  inserted  in  similar  indentures  as  a  means  of 
obviating  doubt,  and  of  protecting  the  weak  and 
ignorant  against  oppressive  demands. — Jjmdon 
Tiaw  Times, 
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In  writing   opinions   and   other  documents, 
Mr.  Justice  Ciifibrd,  of   the  United    States  8u- 

Ereme  Court,  always  avoided  as  much  iEu»  pos^i- 
Ic  the  definite  article^  He  would  write  page 
after  {lage  without  a  single  ''the."  Why  he  did 
so  no  one  ever  found  out,  except  the  jocular 
Justice  Grier,  who  alone  could  tsike  liberties 
with  his  dignified  colleague  from  Maine.  Once, 
in  hope  of  solving  the  mystery,  he  asked,  nlap- 
ping  Clifford  on  the  biick  as  he  spoke :  '*  Clifiy, 
old  boy,  what  makes  you  hate  tlic  definite  arti- 
cle so?''  But  Clifford  drew  himself  up  with  Ro- 
man dignity  and  replied,  -gravely :  "Brother 
Grier,  you  may  criticise  my  law,  but  my  stvle  is 
my  own." 


®ig^^  o^  ^eciAioH<>. 


PENNSYLVANIA. 


^Supreme  Court,) 


Sykes  v.  Packer.    May  1, 1882. 

1.  MfiaUr  and  Servant  —  Safety  of  Loiter.  —  A 
master  does  not  impliedly  guaranty  the  safety 
of  his  servant ;  he  is  only  bound  to  provide  there- 
for to  the  best  of  his  judgment. 

2.  Asttamption  of  RM  by  SeriMuU. —  A  servant 
assumes  all  the  risks  incident  to  his  employ- 
ment. 

3.  Error  of  Judgment. — Where  certain  rigging 
apparatus  was  removed  by  the  master,  believing 
that  no  damage  would  result  from  such  removal, 
and  on  the  advice  of  an  experienced  rigger,  and 
the  master  afterwards  directed  the  servant  to 
come  to  a  certain  portion  of  the  structure,  to 
which  the  apparatus  had  been  attached,  where 
he  himself  was,  and  the  servant  obeyed,  and 
while  he  was  where  ordered  to  be,  the  structure 
gave  way  inconsequence  of  the  removal  of  the 
apparatus ;  JZeU,  no  such  evidence  as  would  ren- 
der the  master  liable  to  the  servant. 


New  York  Mutual  Aid  Associatiosi  v.,  Myers. 
May  29, 1882. 

1.  Pleading — Covenant — Insurance — Mutual  In- 
euranee  Oon^ny — l\iyee. — Whore  a  certificate  of 
membership  issued  under  seal  by  a  life  insurance 
company  contains  the  name  of  the  person  to 
whom,  on  the  death  of  the. member,  payment  is 
to  be  made,  the  oayee  can,  on  non-payment  of 
this  amount  fixeo,  'maintain  covenant  against 
the  company. 

^  2.  Variation  of  OontraeL — ^Where  such  a  cir- 
tificate  contains  an  agreement  to  pay  the  pro- 
ceeds of  an  assessment  to  be  levied  on  the  mem- 
ber's death,  the  rate  of  which  assessment  is  fixed 
by  a  ^per  accompanying  the  certificate,  evr- 
dence  is  inMmissible  to  show  that  prior  to  the 
issue  of  the  certificate,  but  unknown  to  the  mem- 


ber, a  rate  of  assessment  lower  than  ihat  named 
in  said  paper  was -agreed  upon  by  the  directors 
of  the  insurance  company. 


IOWA. 
(Supreme  Court  of  Iowa.) 

Wood  v.  Chicago,  M.  A  St.  P.  Ry.  Co.  July  13, 

1882. 

AiUiwrity  of  Railroad  Agenle.^WheiheT  the  sta- 
tion agents  along  the  line  of  a  railway  have  au- 
thority to  bind  the  company  by  contracts  to  fur- 
nish cars  for  the  transportation  of  property  is  a 
question  of  fact  and  not  of  law,  nor  can  courts 
take  judicial  notice  that  such  agents  possess 
such  power,  or  are  held  out  to  the  world  as  poe- 
sessing  it;  and  it  is  error  to  reject  testimony 
offered  to  prove  they  have  such  power. 

Beck,  J.,  dissenting. 

The  law  will  regara  station  agents  as  fully 
authorized  to  make  contracts  for  future  trans- 
portation of  property,  and  there  is  no  necessity 
for  the  shipper  to  prove  that  the  station  agent 
was  authorized  by  the  railroad  oom))any  to  make 
the  contract  for  transportation. 

Everett  v.  Union  Pac.  R.  Co.  July  13, 1882. 

WUnefsee — Diacretum  of  Court — The  court  has  a 
discretion  before  trial  to  limit  thf  number  of 
witnesses  to  be  examined  to  prove  an^  one  point 
in  the  case,  and  where  the  order  limiting  the 
number  of  witnesses  was  made  before  any  wit- 
nesses were  introduced,,  the  plaintiff  had  the 
power  of  selecting  any  that  she  chose  to  exam- 
ine, and  cannot  be  heard  to  say  that  she  was 
preiudiciallv  surprised. 

Where  it  18  not  claimed  that  plaintiff  sought 
to  introduce  witnesses  who  were  not  examined 
on  a  former  trial,  it  cannot  be  said  that  the 
court  abused  its  discretion. 

Where  the  court  instructed  the  jury  that  the 
''marketable  value"  of  property  wiui  the  amount 
for  which  it  would  sell  if  put  upon  the  open 
market  and  sold  in  the  manner  in  which  prop- 
erty is  ordinarily  sold  in  the  community  in 
which  it  is  situated,  the  instruction  would  not 
raise  the  inference  that  forced  sales  were  meant 
by  the  court. 

Evidence  of  the  value  of  land  sold  in  the 
neighborhood  10  or  12  years  before  is  not  compe- 
tent to  prove  the  value  of  the  later  period. 

The  value  of  land  appropriated  by  a  railroad 
is  what  it  is  worth  in  its  then  condition,  and 
not  what  its  prospective  value  would  be  if  laid 
out  into  city  lots. 

Where  the  evidence  was  conflicting,  and  all 
the  evidence  is  not  before  this  court,  the  verdict 
will  not  be  set  aside  as  against  the  weight  of  ev- 
idence. 

Beck,  J.^  dissenting. 

The  limiting  of  the  number  of  witnesses  who 
should  testify  on  each  side  was  error  for  which 
judgment  ph  mid  be  reversed. 

ADAMSy  J.|  concurring  in  the  dissent 
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The  Chicago  legal  Adviner  should  at  once  con- 
sult its  legal  adviftcr  as  to  the  best  method  of 
avoiding  a  libel  suit.    It  says : 

An  insurance  agont  in  Ohio  was  recently  con- 
victed of  i)erjury  in  that  state  for  falsely  swearing 
to  an  affidavit,  and  sentenced  to  the  penitentiary. 
Tlie  Fargo  (Dak.)  Arqvjf  defines  the  proceeding 
in  a  manner  ()eeided)v  original,  ft  says:  "  The 
Haill  family  seems  to  be  in  trouble.  J.  B.  Hall, 
an  insurance  man  of  Columbus,  Ohio,  has  been 
selected  as  a  victim  by  the  strong  arm  of  the 
law  on  the  alleged  theory  that  his  affidavits  weie 
not  in  accordance  with  the  facts." 

The  lUm.  J.  B.  Idall  has  not  been  sentenced  to 
the  penitentiary.  He  is  undoubtedly  a  demch 
crat,  a  member  of  the  legislature  of  this  great 
state,  and  is  also  the  president  of  a  life  insurance 
company.  But  these  things,  unless  taken  by  in- 
tendment, furnish  no  foundation  for  such  rude  and 
previous  remark  as  is  made  by  the  cold-blooded, 
grasshopper-eyed  Anfu^  iran,  repeated  by  the 
'fjryai  AdvUer^  and  wonderfully  amplified  by  the 
latter. 

We  hope  our  able,  spicy  and  pleasant  contem- 
])orary  will  take  it  all  back,  so  as  not  to  get  trod 
uiK)n. 


The  American  Bar  Association  which  held 
its  convention  at  Saratoga  Aug.  8th-llth  de- 
Voted  a  portion  of  its  labors  to  a  discussion  of 
the  relative  merits  of  the  reports  of  the  commit- 
tee appointed  to  devise  plans  for  the  relief  of  the 
dockets  of  the  U.  S.  Supreme  Court.  It  will  be 
remembered  that  two  reports — a  majority  and  a- 
minority  report — were  made  and  to  these  re- 
ix)rts  the  Bar  Association  paid  its  respects.  The 
majority  of  the  committee  reported  substantially 
that  the  Davis  Bill  promised— all  things  con- 
sidered—a  more  certain  and  speedy  relief  than 
any  other  plan  suggested.  The  minority  of  the 
committee  did  not  concur  in  this,  and  made  a 
separate  rcjwrt. 

The  American  Bar  Association  by  a  vote  of 
37  to  29  accepted  the  report  of  the.  majority  of 
the  committee.  This  seems  to  be  the  usual  and 
inevitable  outcome  of  all  attempts  made  by 
lawyers  to  agree  upon  some  plan  by  which  the 
action  of  the  courts  may  be  made  to  satisfy  the 
requirements  of  justice  with  less  delay.  Law- 
yers meet  in  convention  and  haggle  and  quarrel 
over  measures  proposed,  and  fail  to  unite  upon 
anything.  Law  makers  seeing  the  dissensions 
at  the  bar,  very  naturally  refuse  to  lend  their 
aid  to  a  disentanglement  of  the  ''Knotted 
meshes  of  the  law."  We  have  seen  to  our  sorrow 
the  same  dieafetrons  ending  to  a?i  attepapt  wade 
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in  this  state  to  bring  about  a  better  order  of 
things. 

There  is  but  one  thing  to  do;  and  that,  to 
fvJUy  hajmonize  upon  the  recommendation  of  a 
^'  plan"  and  then  present  a  bold  front  and  de- 
mand its  adoption.  Until  this  is  done,  nothing 
will  be  done. 


We  note  with  alarm  the  fact  that  the  judges 
in  Missouri  are  contemplating  a  convention. 
The  ominous  happening  will  eventuate  on  the 
29th  inst.  at  St.  Louis. 

Now  what  do  judges  want  to  convene  for  ?  Is 
it  to  swap  new  and  bewildering  phrases  with 
which  to  lunaticize  the  inoffensive  juryman  ?  Or 
to  fulminate  new  and  terrible  remarks  with  which 
to  blast  the  cheek  of  the  fledgeling  of  the  law  ? 
Or  to  devise  original  methods  of  dignity  and  un- 
approachableness  ? 

Seriously,  however,  the  idea  of  a  judges'  con- 
vention is  suggestive  of  a  possible  means  of  a 
wonderful  accomplishment  of  good  in  this  state 
at  least.  If  all  the  honorable  gentlemen  occu- 
pying places  on  the  woolsack,  who  are  afflicted 
with  crippled  stomachs  and  lame  digestive 
apparatuses  generally,  could  be  selected  from 
the  judicial  army  and  placed  in  convention 
to  agree  upon  a  scale,  of  punishments  for  the 
catfdogue  of  crimes,  much  yeoman  service  would 
be  done  for  poor  suffering  justice. 

As  things  now  stand,  we  witness  the  harrow- 
ing sight  of  the  severest  penalties  being  imposed 
upon  slight  ofienses  and  light  punishments  dealt 
out  to  scroundrels  in  high  places,  all  because,  in 
the  one  case  a  billions  attack  is  upon  the  judge, 
or  in  the  other  a  popular  clamor  overcomes  the 
backbone  of  the  same  of&cial.  The  records  of  the 
penitentiary  show  that  men  guilty  of  the  steal" 
ing  of  a  fifty-dollar  mule  are  sentenced  toa  short 
life-time  at  hard  labor,  while  men  who  betray 

trusts  and  appropriate  dollars  by*  the  hundred 
thousand,  get  off  with  only  a  year  or  two.  Burg- 
lary runs  all  the  way  from  one  to  ten  years,  and 
all  other  crimes  are  as  uncertain  in  their  terms 
of  punishment  as  though  the  matter  were  accom- 
plished by  a  lottery.  This  brings  justice  into 
disrepute,  and  fills  the  souls  of  the  convicts  with 
disgust.  A  convention  might  remedy  these 
things.  The  scale  of  crimes,  with  certain  side 
conditions  might  be  agreed  upon  : 

Embezzlement  of  $1,000,  say  by  a  deacon, 
might  be  given  two  years. 

Same  by  a  cashier — unregenerated —  three 
years, 


Same  by  an  insurance  agent,  four  years. 

Same  by  a  clerk  in  a  grocery,  five  years. 

Same  of  $100  by  any  party,  double  these  fig- 
ures. 

The  same  plan  foUowinl  in  making  up  the 
scale  of  penalties  would  render  the  operations  uf 
justice,  more  uniform,  and  give  to  law-breakers 
an  idea  of  what  they  might  expect.  As  it  now 
stands  the  thing  is  mighty  uncertain. 

We  wish  it  understood  that  no  one  who  reads 
these  lines  is  in  any  manner  referred  to,  and  no 
disparaging  intent  underlies  an}*  of  our  remarks. 
They  are  projected  solely  upon  an  earnest  de- 
sire to  serve  our  country  as  reformers. 


A  NEW  INDUSTRY. 


Tjie  recent  eviction  of  the  Jews  from  Russia,an<I 
their  immigration  to  this  countryjias  stimulated 
the  production  of  pork  in  our  western  states  to 
such  an  extent  that  the  question  of  trans[)orta- 
tron  has  become  a  serious  matter,  the  niilnNids 
being  unable  to  accommodate  the  trafiic.  We 
have  noticed,  with  regret,  that  the  coaches  of 
passenger  trains  have  been  used  of  late  to  some 
extent  in  such  transportation,  to  the  great  dis- 
commoding of  travelera  Each  hog  usually  re- 
quires four  seats — two  double  seats  turned  to- 
gether— for  the  convenience  of  it  and  its  sample 
cases. 

Now,  however,  as  we  notice  in  the  American 
Law  Magaziney  (Chicago),  the  rivers  are  being 
utilized  for  the  moving  ot  the  droves  of  hogs. 
The  porkers  are  driven  into  the  water  and  floated 
down  from  boom  to  boom,  much  after  the  manner 
of  driving  saw  logs.  The  important  point  is  at 
last  decided,  that  the  hog  drover  is  bound  to  pn}* 
all  tolls  and  boom  charges.  The  case  from  which 
we  glean  these  facts  is  that  of  Johnston  el  oL^  v. 
Oranage^  Jr.  el  a2.,  American  Law  Magazine^  page 
236,  and  is  as  follows : 

**  Driving  Hogs.    Liability  for  Toll,  Etc." 

Where  one  contracts  generally  to  drive  hogs  to  a 
certain  point  for  a  definite  and  stated  sum  or 
rate,  he  is  bv  the  contract  bound  to  discharge  all 
liens  for  tolls  imposed  bv  booming  and  river 
improvement  companies.'' 

It  must  be  a  sight  at  once  novel  and  pleasing 
to  see  the  hogs  being  floated  down  the  murky 
rivers  of  the  west,  the  drovers  springing  from 
back  to  back,  rolling  the  stranded  from  the  sand 
bars,  breaking  a  jam  where  they  are  piled  a 
score  of  feet  in  height,  and  then  when  in  the 
booms,  catching  and  branding  eacL  one  on  th 


THE    OHIO    liAW   JOXJBNAli. 


19 


end  after  the  manner  of  eaw  logs — with  the 
name  of  the  owner. 

We  hope  the  next  issue  of  that  enterimsing 
journal  will  convey  to  us  the  plesusing  intelli- 
gence that  each  hog  is  to  be  fitted  out  with  a 
Bojwiton  coat,  or  a  life-preserver  at  least,  and  that 
the  branding  irons  are  to  be  used  cold. 

We  wish  to  say,  in  this  connection,  that  the 
A.  L.  3/.  is  an  excellent  law  journal,  and  among 
our  most  welcome  exchanges.  We  believe,  how- 
ever, that  the  early  death  of  one  of  the  composit- 
ors of  that  office,  or  of  the  anonymous  editor  at 
Lansing*  Mich.,  would  be  a  sign  of  improve- 
ment. 


AN  IOWA  AMENDMENT 


At  an  election  recently  held  in  the  State  of 

Iowa,  an  amendment  was  adopted  to  their  State 

Constitution  prohibiting  the  manufacture  and 

sale  of  intoxicating  liquors.    The  following  is 

the  amendment : 

"Add  as  section  26  to  article  2  of  said  constitu- 
tion the  following :  Section  26.  No  person  shall 
manufacture  for  sale,  or  keep  for  sale  as  a  bever- 
age, any  intoxicating  liquors  whatever,  including 
ale,  wine  and  beer.  The  general  assembly  shall, 
by  law,  prescribe  regulations  for  the  enforcement 
of  the  prohibition  herein  contained,  and  shall 
thereby  provide  suitable  penalties  for  the  viola- 
tion of  tne  provisions  hereof.*' 

The  subject  now  agitating  the  public  mind  in 
that  state  is  what  provisions  shall  be  made  by 
the  legislature  to  e£fectually  enforce  this  amend- 
ment. 


NEW  BOOKS. 


Modem  Jary  l^rial9  and  Advocates ;  a  work  on  Jnry  Tjaw 
Practice.  Prepaned  and  Reported  hy  J.  W.  Donovan, 
Esq.,  of  the  Detroit  Bar.  Second  edition,  revised  and 
enlarged.  Pp.700.  |4.JM)/ doHvered.  New  York: 
.Banks  A  Brotheni,  1S82. 

Probably  no  better  notice  could  be  given  of 
this  work  than  a  mere  statement  of  the  fact  that 
the  first  edition,  (a  large  one),  was  exhausted  in 
ninety  days;  and  this  second  edition  is  in  fully 
as  great  demand. 

The  secret  of  this  hungry  demand  seems  to  be 
in  that  universal  recognition  of  the  absolute 
necessity  of  preserving  to  history  the  successes 
of  great  advocates;  of  erecting  the  monument  of 
faithful  narration  at  least,  to  the  memory  of 
these  mighty  men  who  have  placed  the  profess- 
ion of  the  Law  at  the  top  of  the  roster  of  learn- 
ing, culture  and  genius.  The  onward  march  of 
time,  and  the  hurrying,  changing  tide  of  human 
events  ofttimes  abandon  to  forgetfulness  and  ob- 
livion the  acbievemeuts  of  men,  which  to  be 


known  tosucceeding  generations  would  be  a  sure 
pledge  of  immortality.  We  pause  in  wonder, 
and  to  admire,  the  skill  and  eloquence,  the  in- 
dustry and  perseverance  of  an  attorney  in  the 
trial  of  a  very  difficult  case,  knowing,  perhaps, 
timt  the  effort  we  have  just  witnessed  is  almost 
super-human,  yet  we  are  hurried  on  and  no  note 
is  made  upon,  the  tablets  of  history ;  and  it  is 
only  after  scores  of  years  have  passed  and  the 
tale  is  told  to  generations  whose  wonder  leads  to 
a  chronicling  of  the  great  event,  that  a  proper 
effort  is  made,  too  often,  alas !  too  late,  to  record 
its  narration. 

Thus  it  is  that  the  greatest  efforts  in  the  lives 
of  some  of  the  most  powerful  advocates  of  the 
last  half  century  were  left  unreported  and  are 
now  found  in  history  only  as  garbled  make-ups, 
which  reveal  too  strongly  the  master  hand  of 
the  man  who  makes  many  words  from  few  facts. 

Modern  Jury  Trials  aims  to  preserve  these 
gems  of  forensic  advocacy  and  eloquence,  and  in 
that  4iim  has  well  succeeded.  We  make  no  at- 
tempt to  review  the  work.  To  review  it  prop- 
erly would  be  to  reproduce  it.  It  isof  sogreat  and 
entrancing  interest  that  we  know  of  one  learned 
judge  who,  in  bold  defiance  of  all  hygienic  laws, 
sat  up  till  three  o'clock  in  the  morning,  so  ab- 
sorbed was  he  in  its  pages.  And  we  know  that 
it  will  enchain  the  attention  of  almost  any  law- 
yer to  nearly  the  same  extent.  The  largest 
part  of  the  matter  consists  of  brilliant  passages 
of  eloquence  and  the  subtle  art  of  counsel.  This 
literature  is  found  in  no  other  volume,  especially 
in  none  with  the  counsel  so  graphically  de- 
scribed. 

Without  making  any  invidious  distinctions, 
we  must  admit  that  the  cost  of  the  book  is  a  bag- 
atelle compared  with  the  value  of  the  "apples  of 
gold  ill  pictures  of  silver,"  found  on  page  83 — the 
remarks  of  Hon.  D.  W.  Voorhees  in  the  defense  of 
poor,  crazed  Mary  Harris;  of  Chief  Justice  Ryan 
on  page  550;  of  McReynolds  on  page  667,  and 
of  Lathrop  on  page  674.  We  heartily  recom- 
mend the  book  to  the  profession  and  to  the  gen- 
eral reader  as  well. 


A  peculiar  system  of  mortgaging  farms  is  used 
in  Switzerland.  A  farmer  may  borrow  of  a 
dozen  men  successively,  the  simple  record  in  an 
official  book  showing  their  order.  If  he  £ftils  to 
pay,  a  successor  is  found  for  him  by  beginning 

at  the  bottom  of  the  list  of  debtors,  and  calline 
on  each  in  his  order  to  assume  all  debts  ana 
manage  tbe  farm,  or  step  aside  and  looo  bis 
claim. 
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SERGEANT  BALLANTINE    ON  CROSS- 

EXAMINATION. 


It  will  not  be  out  of  place  here  to  make 
Bomerenidrks  upon  cross-examination.  The 
records  of  courte  of  justice  through  all  time 
show  that  truth  cannot  in  a  great  number  of 
coses  tried  be  reasonably  expected.  Even  when 
witnesses  are  honest,  and  have  no  intention 
to  deceive,  there  is  a  natural  tendency  to  ex- 
aggerate the  facts  favorably  to  the  cause  for 
wnich  they  ore  appearing,  and  to  ignore  the 
opposite  circumstances;  and  the  only  means 
known  to  English  law  by  which  testtmonv 
can  be  sifted  is  cross-examination.  By  this 
agent,  if  skillfully  used,  falsehood  ought  to  be 
exposed,  and  exaggerated  statemeuta  reduced 
to  their  true  dimensions.  An  unskillful  use 
of  it,  on  the  contrary,  has  a  tendency  to  up- 
hold rather  than  destroy.  If  the  principles 
upon  which  cross-examination  ouglit  to  be 
founded  are  not  understood  and  acted  upon, 
it  is  Worse  than  useless,  and  it  becomes  an  in- 
strument against  its  employer.  The  reckless 
asking  of  a  number  of  questions  on  the 
chance  of  getting  at  something  is  too  often  a 
plan  adopted  by  unskillful  advocates,  and 
noise  is  mistaken  for  energy.  Mr.  Baron  Al- 
derson  once  remarked  to  a  counsel  of  this 

type,  "Mr. ,  you  seem  to  think  that  the 

art  of  cross-examination  is  to  examine  croRR- 
ly." 

In  order  to  attain  success  in  this  branch  of 
advocacy,  it  is  n^cessarv  for  counsel  to  form 
in  his  own  mind  and  opinion  upon  the  facts  of 
the  case,  and  the  character  ana  probable  mo- 
tives of  a  witness,  before  asking  a  question. 
This,  doubtless,  requires  experience;  and  the 
success  of  his  cross-examination  must  depend 
upon  the  accuracy  of  the  judgment  he  forms. 

Great  discernment  is  needful  to  distinguish 
material  from  unimportant  discrepancies,  and 
never  to  dwell  long  upon  immaterial  matters.; 
but  if  a  witness  intenas  to  commit  perjury,  it  is 
rarely  useful  to  press  him  upon  the  salient 

Joints  of  the  case,  with  which  he  probably 
as  made  himself  thoroughly  acquainted,  bnt 
to  seek  for  circumstances  for  which  he  would 
not  be  likely  to  prepare  himself. 

And  it  ought,  above  all  things,  to  be  re- 
membered by  the  advocate,  that  when  he  has 
succeeded  in  making  a  point,  he  should  leave 
it  alone  until  his  turn  comes  to  address  the 
jury  upon  it.  If  a  dishonest  witness  has  inad- 
vertently made  an  admission  in^rious  to  him- 
self, and,  by  the  counsel's  dwelling  upon  it, 
becomes  aware  of  the  effect,  he  will  endeavor 
to  shuffle  out  of  it,  and  perhaps  succeed  in 
doing  so. 

The  object  of  cross-examinatiou  is  not  to 


produce  startling  effects,  but  to  elicit  facts 
which  will  support  the  theonr  intended  to  lie 
put  forward.  Sir  William  Follett  asked  the' 
fewest  questions  of  any  counsel  I  ever  knew  ; 
and,  I  have  heard  many  cross-examinations 
from  others  listened  to  with  rapture  from  an 
admiring  client,  each  question  of  which  has 
been  destruction  to  his  case. 

What  is  called  a  severe  cross-examination, 
when  applied  to  a  truthful  witness,  onlv  makes 
the  truth  stand  out  more  clearly  ;  and  unlc^ss 
counsel  is  able  to  arrive  in  his  own  mind  at  a 
satisfactory  opinion,  it  is  far  better  to  ask 
nothing  than  to  flounder  on  with  the  chance  of 
getting  out  something  by  a  crowd  of  ques- 
tions. A  truthful  witness  generally  adheres 
to  the  dry  statement  of  facts,  and  avoids  di- 
verting attention  by  introducing  irrelevant 
matter ;  and  I  think  a  remark  I  made  to  a 
jury  upon  one  occasion  is  a  sound  one.  It 
was  upon  a  trial  before  Chief  Justice  Eric.  I 
had  put  a  question  to  a  witness  as  to  what  he 
was  doing  at  a  particular  time,  this  being  ii 
matter  important  to  the  inquiry.  **I  was 
talkine  to  a  lady,"  was  bis  answer ;  adding, 
"I  will  tell  you  who  she  was,  if  you  like. 
You  know  her  very  well."  I  made  no  observ- 
ation at  the  time,  but  when  addressing  the 
jury  said  that  my  experience  led  me  to  the 
conclusion  that  honest  witnesses  endeavored 
to  keep  themselves  to  the  lacts  they  came  to 
prove,  bnt  that  lying  ones  endeavored  to  dis- 
tract the  attention  by  introducing  something 
irrelevant ;  and  I  think  thia  remark  is  worth 
consideration,  and  points  out  one  of  the  tests 
of  truth  or  falsehood  in  the  person  under  ex- 
amination. 

Some  Judges  upon  the  bench  never  shone 
in  this  branch  of  advocacy,  and  scarcely  ap- 
preciate the  value  of  it,  and  a  refinement  that 
now  attends  trials,  and.  contrasts  in  many  re- 
spects favorably  '  with  the  coarseness  of  u 
former  period,  occasionally  interferes  with  the 
force  and  persistence  required  in  dealing  with 
some  persons  in  the  box. 

In  tne  equit v  Courts,  the  notion  of  cross* 
exanunation  is  ludicrous;  it  has,  however, 
the  merit  of  being  thoroughly  inoffensive. 

I  have  heard  two  or  three  specimens  of  it. 
In  these  cases  the  witnesses  had  filed  affidavits 
which  the  adverse  counsel  examined  from, 
and  made  them  repeat  orally  what  they  had 
already  sworn  to,  as  if  the  object  of  the  pro- 
cess was  to  obtain  from  the  mouth  of  the  wit- 
ness in  Court  what  had  already  been  put  upou 
paper  in  the  solicitoF-s  office. 

An  experienced  equity  Judge  once  said  to  me 
in  relation  to  a  question  I  had  asked,  '^Really, 
this  is  a  long  wav  from  the  point.''  '*!  am 
aware  of  that,  my  lord,"  waa  my  answer    "If 
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I  were  to  begin  any  iiearery^lie  witness  would 
discover  my  obiect." 

It  is  impossible  to  overestimate  the  aetite- 
ncM«  and  argnmcntative  powers  of  the  Judges 
nnd  practitioners  in  the  equity  Coniis,  but  I 
nni  eontident  that  tbey  wonid  iind  great  assist- 
ance if  the  examination  of  witnesses  were  less 
of  a  sham. 

Phabarrassment  exhibited  under  a  searching 
croHS-exaniination  is  not  to  be  relied  on  as  a 
proof  of  falsehood ;  the  novelty  of  the  posi- 
tion or  constitutional  nen'ousness  maj'  fre- 
(juently  o<*c'a.sion  it. 

I  i*enieniber  a  remarkable  instance  of  this 
in  a  trial  in  which  I  was  engaged  to  defend  a 
prisoner.  It  was  a  curious  case.  Messrs. 
CouttSy  the  bankers,  were  in  the  habit  at  cer- 
tnin  periods  of  remitting  specie  to  a  bank  at 
Oxford  by  a  coach  that  went  to  that  city. 
The  mone}'  was  contained  in  a  box,  and  placed 
under  the  charge  of  the  coachman.  Upon  a 
particular  da3%  when  the  supposed  box  arrived 
at  its  destiniition,  it  was  found  to  contain  rub- 
bish, the  real  one  having  been  subtracted.  It 
was  proved  that  my  client,  who  was  a  passen- 
ger, nad  eot  down  before  the  end  of  the  jour- 
nev,  with  no  apparent  excuse,  and  did  not 
taJce  his  seat  again.  Beyond  this,  however, 
there  was  little  to  sustain  the  charge  against 
him.  The  coachman  naturally  was  a  principal 
witness,  but  became  so  embarrassed,  and  an- 
swered questions  in  so  shufHing  a  manner,  al- 
tliongh  with  perfect  truth,  that  both  pudee 
and  jury  believed  he  was  an  accomplice  ni  the 
robbery,  and  in  this  opinion  I  confess  I  shared. 

M  v  client  was  acquitted,  but  shortly  atter- 
ward  was  tried  and  convicted  of  another 
ofiense.  .  I  took  the  opportunity  (I  thhik 
through  the  medium  of  the  chaplain),  to  ask 
liow  the  Oxfoitl  robbery  bad  been  effected, 
and  learned  that  the  coachman  had,  against 
orders,  gone  into  a  public  house  to  get  a  glass 
of  ale,  and  it  was  during  his  absence  that  the 
prisoner  contrived  to  convey  the  dumm^  to  an 
accomplice  in  front,  receiving  from  him  the 
genuine  box,  with  which,  he  aecamped. 

I  have  myself  succeeded,  by  cross-examina- 
tion in  cases  where  claims  were  made  for  in- 
juries received  in  railway  accidents,  in  show- 
ing tliat  the  claimant  had  not  even  been  pres- 
ent at  the  time  of  the  occurrence ;  and  I  may 
mention  tlfat,  in  a  case  tried  this  very  year  be- 
fore tbe  Lord  Chief  Justice,  I  assisted  in  ex- 
]ioHing  a  very  gross' fraud  of  this  nature  at- 
tempted by  a  medical  man..  No  witnesses 
were  called  by  the  company  which  I  repre- 
sented, and  upon  my  cross-examination,  sup- 
(ilemented  by  some  very  important  aaeatiohs 
»y  the  Judge,  the  jury,  upon  the  piaintift'^B 
evidence  alone,  found  a  verdict  for  the  defend- 


ants, and  I  believe  the  plaintifi  had  not  been 
near  the  place  when  the  accident  occurred. 

Cross-examination  has  recently  become 
more  important  than  ever  in  sifting  the  evi- 
den(^e  of  professional  witnesses  in  cases  where 
injuries  have  been  sustained  from  the  above 
class  of  accidents,  and  in  which  the  most  emi- 
nent professional  men  occasionally  fall  into 
grnve  errors,  and  I  feel  obliged  to  add  that 
some  in  the  lower  walks  of  the  profession 
make  the  manufacture  of  these  cases  a  not 
unprofitable  trade.  One  of  these  worthies 
admitted  in  a  recent  trial  that  he  might  have 
been  engaged  in  a  hundred  of  them. 

A  remark  was  recently  made  by  the  Lord 
Chief  Justice  which  accords  most  thoroughly 
with  my  experience,  that  perjury  is  greatly 
on  the  increase,  and  although,  when  detected, 
severe  punishments  may  help  to  check  it,  it 
must  be  remembered  that  cross-examination 
is  the  only  means  by  which  it  can  be  exposecT. 


♦  •» 


THE  LAW  OF  COPYRIGHT. 


The  old  principle  that  there  Can  be  no  copy- 
right in  an  advertisement  was  intelliKible  so 
long  as  an  advertisement  usually  meant  no  more 
than  the  name  and  address  and  trade  of  the  ad- 
vertiser. There  can  be  no  reason  why  literary 
and  artistic  skill  should  be  without  protection 
against  piracy  because  they  are  usea  in  pro- 
ducing: an  advertisement  instead  of  a  work  In- 
tended for  sale.  This  doctrine  was  applied  to 
original  letterpress  in  a  booksellers  catalogue 
by  Vice-Chancellor  Wood,  in  the  ease  of  Hotten. 
V.  Arthur  (9  L.  T.  Rep.  N.  8.,  199;  1  H.  4  M., 
603) ;  but,  for  some  season  not  very  clearly  ap- 
pear] ngin  his  judgment,  the  late  Master  of  the 
Rolls  held,  in  the  case  of  Cobbett  v.  Woodward 
(27  L.  T.  Rep.  N.  8.,  260;  L.  Rep.,  14  Eq.,  407), 
that  IS  ^\d  not  apply  to  the  illustratfons  of  fur- 
niture in  a  dealers  catalogue.  Vice-Chancellor 
Hall  refused  to  follow  this  case  in  Grace  v.  New- 
man (L.  Rep.,  19  Fq.  623),  where  he  held  that  a 
book  of  pictures  of  sepulchral  monuments  col- 
lected and  made  for  a  cemetery  mason  to  be 
shown  to  customers  ordering  a  monument,  was 
the  proper  subject  of  copyright.  The  Court  of 
Appeal  havo  -now  in  the  case  of  Maple  v.  The 
Junior  Army  and  Navy  Stores  (noted  in  our 
last  number)  adopted  the  decision  of  Vioe-Cban- 
cellor  Hall,  jand  disapproved  that  of  Lord  Rom- 
illy,  holding  that  the  pictures  in  an  illustrated 
catalogue  of  furniture  are  the  subject  of  copy- 
right though  there  happen  to  be  no  letterpress 
in  the  catalogue  for  wnich  copyright  can  be 
claimed.  The  elaboration  with  which  these  cat- 
alogues are  frequently  got  up  must  make  them 
a  valuable  property,*  and  the  '  decision  of  the 
Court  of  Appeal  is  important  to  tradesmen  as 
definitely  oringing  the  law  into  accordance  with 
the  plain  justice  of  the  case.— Xau^  Timea. 
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PROMISSORY  NOTE  EXECUTED  THROUGH 

IGNORANCE. 


SUPREME  COURT  OF  MINNESOTA. 


Mackey  v.  Petebsom. 


July  17,  1882. 

Defeodfint  signed  a  negotiable  promissory  note  sup- 
|>oslng  it  to  be  merely  a  receipt  for  a  plow.  Tlie  agent 
of  the  payee  presented  it  to  him  for  signature  and  told 
him  it  was  a  re«*eipt ;  at  his  request  assumed  to  read  it  to 

lit  


him.    As  so  read  It  was  only  a  receipt.    He  believed  tlie 

ind  so  iMlieving  he  signed  it;  and 
sign  and  did  not  know  he  was  sign- 


ugent  read  it  truly,  and  so  iMlieving  he  signed  it ;  and 
he  did  not  intend  to  sign  and  did  not  know  he  was  sign- 
ing a  note.  There  was  no  one  who  oould  read  Englisli 
within  half  a  mile  of  where  it  was  signed.  IMd,  that  if 
ill  anv  case  it  was  a  defence  to  a  negotiable  iiromlssory 
note  in  the  hands  of  a  bona  fidt  holder  the  maker  execu- 
ted it  not  knowing  it  to  be  and  not  inU^nding  to  execute 
a  note,  but  being  rraudulently  led  to  believe  he  was  exe- 
<*uting  some  other  instrument,  It  can  only  be  when  lie 
was  ffuilty  of  no  neglect  of  care  to  ascertain  what  he  was 
Higiilug.  JTeld,  that  the  defendant  was,  In  so  executing 
the  note,  guilty  of  such  neglect  of  rare ;  and  the  fact 8 
furnish  no  defence  against  a  bona/Uie  holder. 

Appeal  from  municipal  court,  Minncaiiolip, 
from  order  denying  motion  for  a  nsw  trial. 

GiLFILLAN,  C.  J. 

Action  on  a  negotiable  promissory  note  made 
by  defendant,  payable  to  the  Light  Draft  Plow 
Company,  or  bearer,  and  transferred  before  due 
to  plaintiff. 

On  the  trial  the  plaintiff  proved  that  the 
note  was  transferred  to  him  in  the  usual  course 
of  business,  before  due,  for  a  valuable  considera- 
tion, and  that  he  had  no  notice  of  anv  defect  in 
or  defence  to  it.  The  defendant,  without  offer- 
ing any  evidence  that  would  tend  to  prove  that 
plaintiff  was  not  a  bona  j/icfe  holder,  offered  to 
])rove  that  he  signed  the  note  supposing  it  to  be 
merely  a  receipt  for  a  plow  whicn  the  company 
had  delivered  to  him  to  try ;  that  the  agent  of 
the  company  presented  the  instrument  to  him 
for  his  signature,  told  him  it  was  a  receipt,  at 
his  request  read  it  to  him ;  that  as  so  read  it  was 
a  receipt  and  nothing  else ;  that  there  was  no 
one  who  could  read  English,  within  half  a  mile 
of  the  place  where  it  was  signed ;  that  he  then 
bilieved  the  agent  read  it  truly,  and  relied  on 
such  reading;  that  he  signed  the  instrument 
supposing  it  to  be  a  receipt  and  nothing  else 
and  that  he  did  not  intena  to  sign,  and  did  not 
knoi^  he  wa3  signing  a  note,  and  that  he  never 
signed  any  other  instrument  for  said  company. 
On  plaintiff's  objection  this  evidence  was  ex- 
cluded, and  the  ruling  excluding  it  is  the  only 
error  here  alleged.  The  facts  which  defendant 
offered  to  prove  would  avoid  the  note  in  the 
liands  of  the  original  payee.  The  question  is, 
would  they  take  the  case  out  of  the  rule  that  a 
bonajfde  purchaser  of  negotiable  paper  for  value, 
and  oefore  maturity,  takes  it  clear  of  all  equities 
and  defences  on  the  part  of  the  maker  ?  The 
rule  includes  the  defence  that  the  maker  was^ in- 
duced by  false  and  fraudulent  representations  to 
execute  the  instrument. 

A  distinction  has  lately  been  taken  between  a 
case  where  the  maker  of  a  note' or  bill  is  by  fraud 


induced  to  sign  and  deliver  it,  not  knowing  it  to 
be  a  note  or  bill,  but  supposing  it  to  be  some 
other  instrument,  and  a  case  where  he  knows  its 
character,  but  is  induced  to  sign  and  deliver  it 
by  false  and  fraudulent  xepresentations  as  to  the 
existence  of  other  facts.  In  the  former  of  these 
cases  it  has  been  held  that  the  fraud  is  a  defence 
against  a  bona  fide  holder.  The  leading  case  rec- 
ognizing the  distinction  is  Foster  v.  Muckinnon, 
4  L.  R.  C.  P.  704.  Since  that  case  the  same  has 
b<*en  held,  with  more  or  less  rigorous  qualifica- 
tions, in  New  York,  Michigan,  Wisconsin,  Illi- 
nois, and  Nebraska. 

It  is  unnecessary  for  us  to  determine  whether 
there  may  not  be  cases  where  the  defence  that 
the  maker  was  by  fraud  led  to  affix  his  signature 
to  an  instrument  which  he  did  not  intend,  un- 
der any  state  of  facts,  to  execute,  may  be  good 
against  a  bourn  fide  holder ;  for  all  the  cases  admit- 
ting such  defences  hold  that  negligence  by  the 
maker  in  affixing  his  signature  to  a  note  or  bill 
in  ignorance  of  its  character  will  deprive  him 
of  his  defence.  They  seem  to  differ  onl^  with 
respect  to  the  degree  of  negligence  requisite  to 
have  that  effect. 

In  Putnam  v.  Sullivan,  4  Mass.  45,  where  the 
distinction  we  have  stated  was  urged  by 
counsel,,  the  court  said  there  might  be  cases  in 
which  it  ought  to  prevail,  **but  we  are  satisfied 
that  an  indorser  cannot  avail  himself  of  this 
distinction,  but  in  cases  where  he  is  not  charge- 
able with  any  laches  or  neglect,  or  misplaced 
confidence  in  others." 

In  Douglas  v.  Matting,  29  Iowa«  498,  the  facts 
did  not  differ  essentially  from  those  in  thiscase. 
except  that  there  it  did  not  appear  that  there 
was  no  one  present  who  could  rend  English. 
The  court  held  the  facts  were  no  defence,  and 
used  this  language :  *'It  is  better  that  defendant 
and  others  who  sc  carelessly  aflSx  their  names  to 
]>aper,  the  character  of  which  is  unknown  to 
them,  should  sufier  irom  the  fraud  which  their 
recklessness  invites,  than  that  the  character  of 
commercial  paper  should  be  impaired,  and  the 
business  of  the  country  thus  interfered  with  and 
unsettled." 

In  Chapman  v.  Rose,  56  N.  Y.  137,  the  trial 
court  refused  to  charge,  at  the  rea uest  of 
plaintiff  ''that  if  defendant  negligently,  and 
without  suiBcient  care  and  precaution,  put  his 
name  to  a  paper  and  delivered  it  to  Miller,  he  is 
liable  for  its  amount  as  a  promissory  note."  For 
this  the  court  of  appeals  reversed  the  judgment. 
The  opinion  refers  approvingly  to  rutnam  v. 
Sullivan  and  Douglass  v.  Matting,  as  well  as  to 
Foster  v.  Mackinnon  and  the  New  York 
case  of  Whitney  v.  Snyder,  2  Lans.  477, 
and  said:  ''In  all  these  cases  the  real  ground 
of  decision  is  not  that  the  party  meant  to  mcAe 
a  promissory  note,  but  that  meaning  to  make  an 
obligation  in  writing,  and  which  was  put  in 
writing,  that  it  might  of  itself  import  both  the 
fact  and  the  form,  the  meaning  of  tne  obligation, 
he  trusted  another  to  fix  that  form  and  measure 
without  exercising  that  supervision  which  wa^ 
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ill  his  power,  and  by  which  protection  was  pos- 
sible. In  such  cases  the  rule  is  that  he  is  bound 
by  the  act  of  him  who  has  been  trusted  in  favor 
of  a  holder  in  f^ood  faith." 

In  Foster  v.Mackinnon  the  rule,  as  stated  to  the 
jury  by  the  chief  iustice,  who  tried  the  cause, 
cjiitained  the  qualification  that  the  defendant 
must  not  be  guilty  of  any  negligence  in  signing 
the  paper. 

In  Shirts  v.  Overjohn,  60  Mo.  305,  the  lule 
wasr  approved  that  any  negligence  on  the  part 
of  the  signer  would  hold  him  to  the  note. 

In  Densm  >re  v.  Steinbert,  UN.  W.  Rep.  872, 
the  trial  court  instructed  the  jury  that  the  de- 
gree of  care  required  to  admit  the  defence  was 
''the  diligence  and  care  that  a  man  of  ordinary 
care  or  prudence  would  have  used  under  similar 
circumstances  to  ascertain  its  contents."  The 
supreme  court  held  this  to  be  error,  and  said 
^tliathe  should,^'  in  the  language  of  Byles,  J.,  [in 
Fiwter  V.  ftfackinnon,  above  cited,]  "have  been 
not  guilty  of  any  negligence  in  so  signing  the 
paper." 

That  case  presents  more  pointedly  than  any 
we  have  met  the  question  sis  to  the  degree  of 
liegligence  which  will  exclude  the  defence  in 
csises  where  it  is  conceded  it  would  otherwise  be 
admissible.  If  such  a  defence  is  to  be  admitted 
at  air,  the  rule  as  to  diligence  thus  laid  down  is 
the  only  one  consistent  with  the  protection  due 
to  commercial  paper.  Where  a  party,  through 
iio«^I(*ct  of  precautions  within  his  power,  affixes 
his  name  to  that  kind  of  a  paper  without  know- 
ing its  character,  the  consequent  loss  ought  not 
to  be  shifted  from  him  to  a  bona  fide  purchaser  of 
the  paper.  Tested  by  this  rule,  the  facts  which 
dofendunt  offered  to  prove  would  have  been  no  de- 
fence. He  signed  the  paper  voluntarily.  He  was 
under  no  controlling  necessity  to  sign  without 
taking  such  time  as  might  be  needea  to  inform 
himilelf  of  its  character.  If  he  could  not  read 
it  himself,  there  was  no  reason,  except,  perhaps, 
his  own  convenience  or  haste,  why  he  should 
not  |>of«tpone  signing  until  he  could  have  it  read 
by  sonij  person  lipon  whoiti  he  had  a  right  to 
r.^ly.  lu-stead  of  doing  that,  he.  chose  to  rely 
U|>on  an  entire  stranger,  and  that  stranger  the 
party  opposed  to  him  in  interest,  and  the  only 
person  under  any  temptation  to  aeceive  him  as 
to  the  character  of  the  paper  he  was  asked  to 
sign.  One  who,  without  any  necessity,  so  mis- 
places his  confidence  ought  not  to  be  heard  to 
chiim  that  the  paper  he  is  in  consequence  misled 
to  sign  should  oe  taken  out  of  the  rule  protect- 
ing commercial  paper. 

Order  affirmea. 


CRIMINAL  LAW— RIOT— FORCK  USED. 


SUPREME  COURT    OF    UTAH    TERRL 

TORY. 


People  v.  Loughlin. 


Todisturb  another  in  theenloyment  of  alawful  rislit  is 
a  trespans,  and  if  doneby  numDers  unlawfully  ccmbined, 
the  act  is  a  riot.  The  force  accompanying  a  riot  need 
not  be  boisterous  or  tumultuous,  nor  need  there  be  weap- 
ons present,  nor  threatening  speeches  or  turbulent  ges- 
tures; it  is  sufficient  if  the  int.ent  or  purpose  appears, 
with  the  power  of  immediately  executing  the  criminal 
purpose. 

Indictment  of  defendants  for  a  riot,  taking 
forcible  possession  of  certain  mining  property, 
driving  away  the  employees,  etc.  These  acts 
were  done  in  consequence  of  a  reduction  of 
wages.  Each  defendant  pleaded  not  guilty. 
There  was  a  joint  trial,  and  a  verdict  of  guil- 
ty as  to  all.    The  defendants  appealed. 

Twiss,  J., 

The  defence  claims  that  "  to  constitute  riot 
the  public  peace  must  be  disturbed ;  that 
disturbing  the  public  peace  means  actual,  un- 
lawful, physical  violence ;  that  the  public  can- 
not be  disturbed  by  an  orderly,  quiet  meeting, 
by  the  procession  of  miners  marching  in  twos 
and  making  a  gentlemanly  reouest  of  an  en- 
gineer. Even  if  the  acts  complained  of  were 
unlawful  and  were  trespass,  they  could  not 
constitute  riot  unless  done  in  a  tumultuous 
manner  calculated  to  disturb  the  public 
peace."  In  Commonwealth  v.  Runnels,  10 
Mass.  518,  the  court  say,  "To  disturb  another 
in  the  enjoyment  of  a  lawtul  right  is  a  tres- 
pass, and  if  it  is  done  by  numbers  unlawfully 
combined,  the  same  act  is  a  riot."  Bishopon 
Crim.  L.  1148,  defines  "  riot"  as  follows :  "  A 
riot  is  such  disonderly  condnct  in  three  or 
more  assembled  persons  actually  accomplish- 
ing some  object  as  is  calculated  to  terrify  oth- 
ers." This  learned  author  in  quoting  Lord 
Coke's  definition  of  "riot"  says :  "  Riot  in  the 
common  law  si^nifieth  when  three  or  more 
do  any  unlawful  aat,  as  to  beat  any  man,  or  to 
hurt  him  in  bis  park,  chase,  or  warren,  or  to 
enter  or  take  possession  of  another  man's 
land,  or  to  cut  or  destroy  his  com,  grass,  or 
other  profit,"  etc.  In  sec.  1147,  Bishop  says : 
"  The  principal  point  to  be  here  considered  is, 
that  the  act  must  be  one  calculated  to  create 
apprehension  of  danger  in  the  minds  of  per- 
sons other  than  the  rioters,"  and  a^in  in  sec' 
1148,the  same  author  says:  "The  ineredieUt 
of  terror  excited,  necessary  in  a  riot,  does  not 
require  that  more  persons  than  one  be  alarm- 
ed. The  court  below  instructed  the  jury  as 
to  the  definition  of  riot,  apd  the  force  necessa- 
ry under  the  statute  to  make  ont  the  elemeiit 
of  force  in  case  of  riot.    It  is  claimed  that  the 
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instructions  are  erroneous,  as  they  do  not  cor- 
ix*ctly  state  the  law  as  to  the  amount  oi  force, 
necessary  to  make  it  a  component  puH  of  riot; 
that  there  must  have  been  such  actual  force 
or  violence  as  were  calculated  to  inspire  peo- 
ple with  terror,  such  as  being  armed,  UHing 
threatening  speeches,  turbulent  gestures,  or 
the  like."  Our  statute  in  defining  riot  i^ays: 
"  Any  use  of  force  or  violence  disturbing  the 
public  peace,  or  any  threat  to  use  force  or  vio- 
lence is  accompanied  by  immediate  power  of 
execution,"  etc.  These  words  do  not  imply 
that  such  use  of,  or  threat  to  use  force  or  vio- 
lence should  be  noisy,  boisterous,  or  tumultu- 
ous, or  be  accompanied  with  threatening 
speeches,  or  turbulent  gestures,  or  that  the 
men  using  force  or  threatening  to  use  it  need 
be  armed.  A  riot  does  not^so  nmch  depend 
upon  the  strength  ot  voice  as  upon  the  intent 
or  purpose,  and  the  power  of  immediately  ex- 
ecuting the  purpose. 
Judgment  affirmed. 


■♦-♦'♦- 


AGREEMENT    FOR    SALE    OF  LANDS- 
FORFEITURE. 


SUPREME  COURT  OF  PENNSYLVANIA, 


Mathews  v.  Sharp. 


February  27,  .1882. 

Upon  an  agreement  for  the  sale  of  land  the  purchaser 
paid  |600  to  the  vendor  to  be  forfeited  if  the  purchaser 
did  not  take  title ;  and'the  vendor  was  to  forfeit  a  like 
amount  if  he  did  not  make  the  conveyance.  The  vendor 
refused  to  make  title  and  returned  the  purchaser  liis 
;|500.  but  refuaed  to  pay  his  forfeit  of  IfSoo.  Suit  was 
Instituted  for  its  recovery,  and  the  Court  hehl  that  the 

fmrchaser  was  entitled  to  the  whole  amount,  oh  it  wan 
iquidated  dam.ages  and  not  a  penalty. 

Tkunkey,  J.,  ^ 

The  alleged  undue  influence  is  not  sustained 
by  a  statement  of  what  Sharp  said  and  did,  nor 
is  it  averred  that  he  ever  knew  that  Mathews 
was  suffering  from  the  effects  of  intoxication. 
Nothing  appeals  which  could  have  imposed  upon 
a  nervous  and  excitable  man.  When  a  defence 
of  this  nature  is  set  up,  unless  the  facts  upon 
which  it  is  founded  are  given,  the  affidavit  is  In- 
suiBcient.  It  is  as  essential  to  show  th^.  acts  re- 
suUin^  in  undue  influence  as  it  would  be  if  fraud 
were  alleged  to  show  in  what  it  consisted. 

In  the  argument  it  was  conceded  that  the  re- 
fusal of  a  vendor's  wife  to  execute  the  deed  would 
not  relieve  him  from  all  damages  for  breach  of 
his  contract  to  convey.  The  question  is,  whether 
Mathews  made  a  valid  agreement  for  payment 
of  liquidated  damages  in  case  of  his  default. 

By  the  contract,  within  twenty  days  after  its 
date  Mathews  was  to  convey  the  land,  and  Sharp 
was  to  pay  the  purchase  money.  $500  were  paid 
in  bana,  which  Mathews  was  to  hold  as  a  forfeit 
in  case  Sharp  failed  to  comply  on  his  part. 
Mathews  covenanted  to  return  said  1500,  "  and 
also  to  forfeit  the  sum  of  $600  to  the  said  Jo6eT>h 


W.  Sharp,  in  case  of  his  neglect  to  convey  the 
property  as  agreed." 

It  is  imix)S2>ible  to  misuifdcrstand  ju.st  what 
the  parties  meant.  They  mutually  agreed  that 
if  either  should  fail  to  keep  his  covenant  he 
should  forfeit  and  pay  to  the  other  the  sum  of 
$500.  The  very  point  was  decided  in  m  Streeper 
V,  Williams,  48  Pa.  St.,  450.  There  the  agree- 
ment was  for  the  sale  of  real  estate,  and  contained 
this  stipulation:  -'The  parties  to  the  above 
agreement  doth  severally  agree  to  forfeit  the  sum 
ot  $500,  say  five  hundred  dollars,  in  case  either 
party  fail  to  con^ply  with  the  terms  of  this  agree- 
ment." The  word  "forfeit"  was  held  to  mean 
'*  to  pay,"  and  although  the  jury  found  the  actual 
damages  were  $50,  one-tenth  the  stipulated  sum, 
the  court,  upon  the  point  reserved,  "whether  the 
defendant  was  liable  for  the  penalty  or  only  fur 
the  actual  damages,"  rendered  judgment  for  the 
l)onaIty.  In  an  elaborate  opinion,  it  was  ruled 
tiint  to  determine  whether  the  sum  named  slr  a 
forfeiture  for  non-compliance  is  intended  as  pen- 
alty or  liquidated  damages,  it  is  necessary  to  look 
at  the  whole  contract,  its  subject  matter,  the  ease 
or  ditKculty  in  measuring  the  breach  in  damages, 
and  the  magnitude  of  the  stipulated  sum,  not 
only  as  compared  with  the  value  of  the  subject 
of  the  contract,  but  in  proportion  to  the  proba- 
ble consequences  of  the  breach.  This  case  dif- 
fers in  some  minor  details,  but  it  would  be  diffi- 
cult to  find  two  cases  with  greater  similarity  in 
their  main  features.  Thev  are  alike  in  that  the 
stipulated  sum  to  be  paid  in  case  of  non-com- 
pliance is  mutual;  that  with  reference  to  the 
value  of  the  land  or  amount  of  purchase  mobey 
said  sum  is  too  small  to  be  minatory,  and  not  so 
largo,  with  reference  to  the  probable  conse- 
nucnces  of  breach,  as  to  be  unconscionable,  and 
in  the  difficulty  of  proving  actual  damages.  The 
court  below  followed  the  authority  of  Streeper 
V.  Williams. 

Judgment  affirmed. 


♦  •  ♦ 


OLD  AND  NEW  FIRM  DiEBTS. 


SUPREME  COURT  OF  PENNSYLVANIA. 


shafer's  appeal. 


Jan.  3,  1882. 

Where  money  Is  borrowed  from  a  new  firm  to  pay  dobtA 
due  loan  old  firm  of  the  name  name,  U  is  a  no\iition, 
and  therefore  any  equities  which  the  borrower  might 
have  iiad  aeainat  the  old  firm  cannot  be  invoiced  to  the 
prejudice  of  the  new  firm. 

Mercur,  J. 

This  is  an  appeal  from  the  refusal  of  the  court 
to  open  a  iudgment.  It  was  entered  on  a  note 
executed  by  the  ap))ellants  for  $4,000,  dated  Dec. 
28,  1874.  the  note  was  given  to  J.  R.  Dick  * 
Co.,  bunkers.  The  firm  was  composed  of  J.  R. 
Dick,  Samuel  B.  Dick,  aiui  Sturgis  T.  Dick. 
Four  days  after  the  giving  of  the  note,  James  R. 
retired  from  the  firm,  and  subsequently  died, 
and  the  judgment  is  now  in  the  hands  of  the 
two  surviving  partners.    It  is  not  shown   that 
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any  usurious  interest  was  paid  on  tliis  note  be- 
fore judgment  wsis  entered  thereon.  If  any  sucli 
was  afterwards  paid,  no  necessity  exists  for  open- 
ing the  judgment  to  obtain  just  relief.  It  is  no 
cause  for  an  attack  on  the  validity  of  the  origi- 
nal judgment.  It  is  merely  an  equitable  pay- 
ment tnereon  to  the  amount  of  the  excess  of 
interest  paid. 

The  court  may  stay  execution  for  the  sum  thus 
claimed,  as  in  case  of  any  alleged  puyn^ent, 
until  the  facts  can  be  ascertained,  and  the  just 
amount  foe  applied  on  the  judgment.  The  order 
made  by  the  court,  when  it  discharged  the  rule 
too|)en  the  judgment,  clearly  pr(»fk}es  for  ascer- 
taining the  amount  legally  due  theteon. 

Prior  to  the  formation  of  the  lirtn  to  which 
the  note  in  question  was  given,  other  persons  had 
been  banking  in  the  name  of  J.  R.  Dick  iSi  Co. 
The  appellants  had  been  indebted  to  those ^^rms 
and  paid  them  usurious  interest.  The  attempt 
was  to  compel  the  application  of  that  interest 
on  this  note.  It  was  to  charge  Sturgis  T.  Dick 
with  a  liability  he  never  incurred,  and  a  re.*4pon- 
sibility  he  never  assumed.  He  was  not  a  mem- 
ber of  either  firm  when  such  excess  of  interest 
was  charged  or  paid.  The  last  firm  w<is  wholly 
separate  and  distinct  from  the  former.  Its  for- 
mation was  duly  advertised  and  well  known, 
and  nei¥  and  separate  books  were  opened.  It ' 
assumed  none  of  the  obligations  of  the  preced- 
ing firms.  The  firm  of  which  Sturgis  is  a  mem- 
ber discounted  the  present  note,  and  paid  the 
money  or  its  equivalent  therefor.  The  learned 
Judge  found  as  a  fact  and  on  sufficient  evidence, 
that  this  note  was  not  given  to  renew  any  old 
debt,  but  to  borrow  money  from  the  new  firm  to 
liay  a  debt  due  the  old  firm.  This  was  the  crea- 
tion of  a  debt  to  a  new  firm  to  cancel  a  debt  due 
to  another  firm.  It  was  therefore  a  novation.  It 
is  unimportant. that  some  of  the  persons  in  the 
earlier  nrms  were  also  members  of  the  last  firm. 
This  note  wais  given  with  an  intent,  and  for  the 

Smrpoee,  of  fuTlv  paying  and  discharging  the 
lebt  dtKB  to  tba  firm  of  which  Sturgis  was  not  a 
member,  and  ifo  8ubstitute«an  inoebtedness  to 
the  firm  of  which  he  was  a  member.  In  further- 
ance thereof  all  the  other  notes  were  given  up 
and  cancelled,  and  a  new  note  given  to  a  new 
firm.  Tbe  learned  Judge  correctly  held  that 
this  alleged  equity  of  the  appellants  could  not 
be^  invoked  to  the  prejudice  of  Sturgis.  A  con- 
tract made  under  tne  facts  shown  cannot  be  suc- 
cessfully attacked  in  the  manner  proposed. 

Decree  affirmed  and  appeal  dismissed  at  the 
cost  ci  tbe  appellants. 


♦  •» 


^ic^C6^t  O^  ^CCiMO'my. 


CALIFORNIA. 


(Supi'oiie  Ctmrt,) 


Oakland    Bank    of      Savings      v.    Wilcox. 

March,  1882. 
Bank  officer  aUoioing  occvdrafts — A  pres- 
ident of  a  l)ank  who,*  knowing  a  customer 
to  be  without,  means,  induced  him  to 
open  an  account  at  the  bank  and  to  overdraw 
that  account,  by  his  order  to  the  ciu<hier,  estab- 
lishes a  custom  uf  paying  such  overdrafts,  and 
fails  in  his  duty  to  the  bank.  If  he  himself 
profits  by  that  overdraft,  he  commits  a  fraud 
upon  the  bunk,  which  renders  him  liable  to  it 
for  the  loss  so  arising. 

People  v.  Johnson.    July  27,  1882. 

Criminal  Imw — InMrutiion — CrimimU  Prttriice — 
Eoitlcuce — Hnmkide — ISeiJ-J/ffenhc.  Tlie  Court  re- 
fused the  instruction:  '*lf  the  accused  was  de- 
fending liimself  from  an  attack  of  the  deceased 
that  rendered  it  nccessiiry  for  the  protecticm  of 
his  own  life  that  he  should  kill  him,  thougli  he 
resolved  to ^k ill  him  before  the  fatal  shot  was 
fired,  the  killing  was  not  murder."  HeU^  (per 
My  rick,  J.),  if  the  instruction  should  be  given  in 
a  proper  case,  the  transcript  does  not  contain 
the  evidence;  therefore  it  is  not  apparent  that 
the  court  erred  in  refusing  it.  (Per  McKinstr^', 
J.,  concurring):  If  any  case  can  be  sup]xisc*d  in 
which  there  would  be  no  evidence  tending  to  es- 
Uiblish  a  killing  in  self-defense,  the  instruction 
was  proi)erly  rejected. 

C/uiraker—Preifum^um.  The  court  alsorefuscnt 
the  instruction:  ^* Where  no  evidence  of  the 
character  of  the  defendant  is  introduci^l,  his 
character  is  presumed  to  be  of  ordinary  fairness 
in  the  traits  involved  in  the  crime  with  which 
.he  is  charged;  and  it  is  a  fact  to  be  cohsidercHl 
by  the  jur^  in  arriving  at  their  verdict  in  con- 
nection with  all  the  other  facts  in  the  case.*' 
Held,  (per  Myrick,  J.),  the  refusid  wa8j)roper,  as 
tlie  point  was  covered  bv  other  instructions 
given.  furUier;  A  defendant  is  presumed  to 
be  innocent,  whatever  be  his  character;  he  must 
be  proved,  by  the  evidence,  to  be  j^uilty.  De- 
fendant's character  was  not  in  evidence;  the 
consideration  of  his  character  would  not  add  to 
the  strength  of  the  presumption  of  innocence. 

McKinstry  J.,  concurring.  If,  in  the  absence 
of  evidence  on^  the  subject,  the  presumption  of 
g<x)d  character  is  to  weigh  as  much  in  defend- 
ant's favor  as  aflirmative  proof  of  it,  the  neces- 
sity of  proving  gtXKl  character  would  never  arise, 
and  the  prosecution  would  frequently  be  in  a 
worse  case  thnn  if  evidence  of  a  good  character 
hud  been  given — since  the  prosecution  would  be 
debarred  from  introducing  evidence  to  overcome 
the  presumption. 

Wtien  it  is  said  that  good  character  is  to  be 
presumed,  it  is  only  said  that,  in  the  absence  of 
evidence,  the  jury  should  not  attribute  to  defend* 


26 


THE    OHIO    LAW   JOUBNAL 


ant  a  general  bad  character  with  respect  to  the 
qualities  involved  in  the  alleged  offense,  nor 
give  weight  to  assumed  bad  character  in  deter- 
mining the  question  whether  the  evidence  es- 
tablishes his  guilt. 

EsTATK  OF  SigourMey.    July  25, 1882. 

EdcUe — Claims — Proportional  Payment — Admin- 
idraior — Adion.  The  court  has  no  power  to  or- 
der an  administrator  to  pay  a  per  centage  of  al- 
lowed claims  against  an  estate,  unless  a  like  pro- 
portion of  money  remains  in  his  hands  to  be 
paid  into  Court  to  await  the  final  determination 
of  actions  commenced  and  pending  against  him 
u|X>n  claims  disallowed. 


FrIBOLANDER  v.    the  SUMNER  GOLD    AND    SILVER 

MINING  COMPANY  BT  AL. 

Cro89'Complaint — OmUinuance —  Trial — Moriaage — 
Practice.  The  case  was  a  mortgage  forectoeure. 
Djsfendants  answered  and  filed  cross-complaints. 
Plaintiff  had  not  answered  nor  demurred  to 
the  cross-complaints,  nor  had. the  time  for  an- 
swering or  demurring  to  the  same  expired  when 
the  cause  was  called  for  trial  and  a  motion  for 
continuance  made;  nor  had  such  time  expired 
whiMi  the  cause  was  tried,  or  when  the  decree 
was  entered  from  which  the  appeal  was  taken. 
Plaintifl  made  no  motion  to  strike  out  the  cross- 
complaints.  Hddy  a  continuance  should  have 
been  granted,  as  the  case  was  not  in  a  condition 
to  be  tried.  The  trial  and  judgment  were  pre- 
mature. 

PUnding,  Whether  the  insufficiency  of  a 
pleading  can  in  any  case  be  considered  upon  a 
motion  for  a  pistponeninnt  of  the  trial,,  not  de- 
cided ;  but  /lerd,  it  is  enough  to  say  that  this 
oufflit  not  to  b^done  unless  the  pleading  totally 
fails  to  set  forth  a  cause  of  action  or  defense. 

Disretpect  of  Court — Contempt — P[>ints  ai^d  Author- 
ities— Transcript.  Where  ''points and  authorities" 
filed  in  the  ap|>eliate  Court  contain  objectionable 
expressions,  apparently  disrespectful  to  the 
Court  belowj  such  points  and  autliorities  will  be 
stricken  from  the  tiles  of  the  Court. 

If  counsel  wilfully  employs  language  mani- 
festly disrespectful  towards  the  Judge  of  the  Su- 
perior Court,  such  conduct  will  be  treated  as  a 
contempt  of  the  appellate  Court,  and  proceeded 
against  accordingly. 

Even  in  such  case,  however,  the  party  repre- 
sented by  counsel  committing  the  offense  ought 
not  ordinarily  to  be  deprived  of  any  of  his  legal 
rights,  and  the  appellate  Court  would  reserve 
the  power  to  examine  the  transcript,  to  ascertain 
if  errors  had  occurred  in  the  Court  below. 

As  to  respondent's  motion  to  strike  the  points 
and  authorities  from  the  file,  the  Court  said:  ''It 
has  been  made  to  appear  to  our  satisfaction  that 
the  'points  and  authorities'  in  which  are  found 
certain  objectionable  expressions,  apparently 
disreepectful  to  the  Court  below,  were  not  pre- 
pared dy  counsel  by  whom  they  are  signed ;  that 
when  the  proofs  were  submitted  to  counsel  the 


expressions  referred  to  were  marked  for  erabvrry 
but  the  same  were  inadvertently  printed,  etc. 
Counsel,  bv  written  communication,  having  di*^ 
avowed  the  objectionable  language,  and  a  copy  of 
such  communication  having  been  transmitted 
to  the  learned  Judge  below,  we  accept  the  expla- 
nation as  fully  establishing  the  fact  that  the 
language  complained  of  was  not  intended  to  be 
a  ptirt  of  the  jioints  filed,  and  acquit  counsel  of 
any  fault  except,  perhaps,  a  degree  of  careless- 
ness in  not  making  a  new  examination  of  tlie 
points  after  they  were  printed." 

"But,  inasmuch  as  the  language  constitutes 
part  of  the  points  as  actually  tiled,  it  is  ordered 
that  the 'points  and  authorities'  of  appellants  be 
stricken  from  the  files  of  this  Court.^' 

People  v.  Center  et  al.  July  28, 1882. 
New  Trial— Decisunt—Notice  of  intention— Appeal 
—Practice— Order.  Parties  have  no  right,  after 
an  adverse  decision  by  the  Court  of  their  motion 
for  a  new  trial,  to  file  another  notice  of  intention 
to  move  for  a  new  trial.  If  they  are  aggrieved 
by  the  order  of  the  Court  in  denying  their  mo- 
tion, their  remedy  is  to  appeal  from  the  order, 
not  to  serve  and  file  a  new  notice  of  intention. 
It  is  proper  to  strike  such  notice  from  the  files 
as  being  improperly  there. 

Laches— Diligence.    When  a  party  gives  notice 

of  his  intention  to  move  for  a  new   trial,   and 

.  fails  to  prosecute  his  motion  in  the  Court  below, 

I  in  consequence  of  which  his  motion  is  di8mis.<^ 

or  denied,  he  cannot  be  heard  to  complain  of  the 

order  on  appeal.  ,        .       i_       i 

On  an  appeal  from  such  an  onier,  m  the  aln 
sence  from  the  record  of  an  engrossed  statement 
on  motion  for  a  new  trial,  signed  and  certified 
by  the  Judge  of  the  Court,  Uiere  are  no  ques- 
tions of  fact  to  be  reviewed. 

Appeal— Undertaking— Notice  of  Ajtpeal— Order 
after  Judgment  An  appeal  cannot  be  tak  n  from 
parts  of  two  judgments  and  from  a  special  order 
made  after  judgment,  by  one  notice  of  api^eal 
and  in  one  undertaking  on  appeal. 

Every  judgment  and  ordersubsequent  to  judg- 
ment entered  against  a  partv  is  the  subject  of  a 
distinct  and  separate  appeal,  and  must  be  a}>- 
pealed  from  as  an  entirety.  No  separate  appeal 
lies  from  parts  of  two  judf^ments;  each  should 
be  appealed  from,  by  a  notice  and  on  an  under- 
taking of  its  own ;  and  while  one  notice  is  suffi- 
cient for  taking. an  appeal  from  a  judgment  ami 
an  order  subsequent  to  judgment,  yet  each 
should  be  reviewed  on  a  com(>lete  record  of  its 
own,  to  be  made  up  and  filed  according  to  Sec- 
tion 956,  Code  of  Civil  Procedure,  if  from  an  or- 
der subsequent  to  the  judgment. 

Judament  RolL  The  judgment  roll  on  an  ap- 
peal mm  an  order  subseouent  to  judgment  i^ 
entirely  different  from  tne  roll  of  an  appeal 
from  the  judgment. 

Transcript  If  the.undertaking  and  transcript 
belonging  to  each  are  not  filed  in  due  time  the 
respondent  is  entitled  to  a  dismissal  of  the  ap- 
peal. 
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People  v.  Center  kt  al. 

Practice — Appeal — Notice — EiHrj/  of  Jtuhimeut 
—  Waiver — ^ew  Trial — Dervtion.  When  tlu*  no- 
tice of  appeal  is  given  before  entry  of  judgment 
the  appeal  is  premature  and   will**3e  dismissed. 

Taking  an  appeal  from  the  jndgment  in  a  case 
in  which  a  finding  and  decision  are  on  file  is  a 
distinct  act  of  waiver  of  notice  of  tlie  decision. 
and  a  notice  of  intention  to  move  for  a  new  trial 
filed  and  served  more  than  ten  days  uftt*r  sui^h 
waiver  is  Uni  late. 

In  f>ucli  c:ise  the  motion  for  now  trial  is  pro|>- 
erly  denied. 

Final  JutJpmenL  The  judgment  revoking  the 
l^alent  which  had  been  iw^uod  to  d(?fendants 
iinall}^  settled  and  determined  the  merits  of  the 
controverny  between  defendants  and  pUiintifl', 
and  was  therefore  final. 


iK-ing  made,  is  not  error  such   as  demands  a  re- 
versal of  the  judgment. 


MINNESOTA. 


The  people  v.  De  I.*06  Angeles.    July  28,  1882. 

Criminal  Law — InMructions,  A  judgment  will 
not  always  be  reversed  because^  of  an  instruction 
which  is  meaningless. 

Rape — Deadly  Weapon — Sdf-Drfeiute — Ap}**ar' 
antes.  The  court  charged  the  jury  :  *'The  defend- 
ant would  be  justified  in  using  a  deadly  wea]Km 
if  the  proseciiting  witness  was  attempting  to 
commit  any  rape,  or  to  have  intercourse  with 
the  defendant  except  by  consent..  .  AVhether  that 
was  the  fact  or  not  you  must  determine  from 
tho  evidence  ih  the  case.  A  more  shqi  by  the 
prosecuting  witness,  or  attempted  familiarity, 
without  there  was  danger  ot  its  going  any 
further,  is  not  sufficient  for  her  to  use  a  deadly 
wea|K>n  or  to  make  attack  of  this  kind;  the 
mere  fact  that  the  prosecuting  witness  may  have 
("lapped  her  in  the  face,  without  doing  any  great 
bodily  harm,  or  attempted  familiarities  which 
hhedid  not  like,  would  not  be  sullicient  unless 
there  was  danger  of  the  attempt  going  further, 
or  an  attempt  at  intercourse  without  her  con- 
sent. It  is  lor  you  to  say  whether  there  was  any 
probability  of  that  from  the  evidence  in  the 
case."  HMj  the  statement  of  the  Court  tliat 
the  jury  *'must  determine"  the  fact  whether  a 
rape  was  actually  intended,  is  to  be  taken  in 
connection  with  what  had  been  said  as  to  that 
fact  constituting  a  defense,  and  did  not  exclude 
the  idea  of  a  duty  on  the  part  of  the  jury  to  find 
defendant  justified,  if,  as  a  reasonable'  person, 
she  believad  from  the  circumstances  appearing 
that  the  prosecuting  witness  would  commit  a 
rape  on  her,  unless  she  prevented  it  by  the  uf^e 
of  a  deadly  weapon.  The  dix^trine  that  appear- 
ances niav  justify  a  reasonable  ))erson  in  resist- 
ing by  all  necessary  force  what  such  person  be- 
lieves to  be  an  attempted  felony,  is  superadded 
by  the  law  to  the  right  so  to  resist  a  felony,  act- 
ually attempted. 

It  is  not  error  for  the  trial  Court  to  toll  the 
jury  that  one  may  so  resist  a  felony  attempted 
in  tact. 

Omitsion  to  Charge — Error — ReiferetU—Reqiuvt. 
The  mere  omission  to  charge  the  jury,  no  request 


(Supreme  Court.) 

Ueugman  v.  St.   Paul   Mut.  Building.    Ass^k 

July  11,  1882. 

Corjftmtt  ion —  By-  la  ira—  Cancellation  of  Stock — 
Tiic  urti(')<*s  of  incorporation  of  an  association 
formed  under  the  general  laws  of  the  state  are 
its  charter,  and  subject  to  the  constitution  and 
general  laws  of  the  state,  its  fundamental  and 
organic  law.  They  fix  the  rights  pf  the  stock- 
holders, and  are  in  the  nature  of  a  fundamental 
contract  in^form  Ix^tween  the  corporators,  and 
in  practical  ellect  between  the  association  and 
its  stiKtkhohlers,  which  neither  party  is  at  liberty 
to  violate.  This  can  no  more  be  done  by  by- 
laws and  resolutions  adopted  by  the  stock- 
holders than  in  any  other  ^^ay,  the  authority  to 
pass  by-laws  iMMng  an  authority  to  pass  such 
onl3'asare  consistent  with  the  articles  of  incor- 
|x>ration,  rules  and  regulations  as  to  the  manner 
in  which  the  corporate  powers  shall  be  exer- 
cised. 

Plaintiff  is  a  stockholder  in  the  defendant  as- 
sociation. Defendant's  eighth  article  of  incor- 
poration provides  that'*upmi  the  termination 
of  the  cor])oration  the  funds  and  assets  of  the 
same,  after  paying  all  debts  and  exiienses,  shall 
be  divided  among  the  stockholders  in  such  pn»- 
]>ortion  as  each  may  be  justly  entitled  Ui,  in 
accordance  with  the  number  ol  shares  held  by 
each,  alter  d(HUicting  all  assessments,  fines,  dueA, 
and  other  charses  then  due  by  such  stock- 
holders." 

IJc'd,  that  under  this  article  the  plaintiff,  so 
long  as  he  performs  his  dut}*  as  a  stockholder,  ia 
entitled  to  retain  his  stock  and  his  place  as  a 
stoekholdrr  until  the  termination  of  the  corpora- 
tion, and  to  a  right  to  a  share  of  net  funds  and 
assets,  as  in  such  articles  provided.  8o  long  as 
he  performs  his  duty  as  a  stiK^kholder  he  cannot, 
save  by  his  own  consent,  be  forced  out  of  the  as- 
sociation, as  respects  the  whole  or  any  part  of 
his  st(K;k,  bv  any  action  of  the  association  tlirough 
its  iKmrd  of^di rectors,  or  b}  the  combined  action  of 
the  other  stockholders,  llence  the  association  has 
no  authority  to  retire  or  cancel  any  part  of  his 
stock  against  his  will  and  without  any  default 
on  his  part,  any  such  retiring  or  cancelling 
being  ultra  vires.  The  facts  of  this  case  consid- 
ered, and  held  not  to  estop  the  plaintiff  from  ob- 
jecting to  the  cai^cellation  of  his  stock  by  the  as- 
sociation. 


MoKenzie  v.    Mississippi  &   Rum  River  Boom 

Co.  July  11,  1882. 
Damages  from  overflow — Riparian  Owner. 
Where,  on  account  of  a  high  stage  of  water, 
whicli  may  reasonably  be  expected  to  occur  at 
intervals  of  a  few  years,  (or,  as  in  the  present 
instance,  in  two  successive  years,)  the  lands  and 
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crops  of  a  riparian  owner  are,  witliout  his  con- 
sent, damaged  by  an  overflow  of  water  occasion- 
ed by  a  river  Ixxmi,  there  is  a  taking  of  the 
lands  which  cannot  be  justified  hy  the  owner  of 
the  boom  without  com)>en8ation  paid  or  secured. 

Oilman  et  al  v.  Van  Brunt.    July  11,  1882. 

Child  on  Title — ^To  maintain  an  action 
to  remove  a  cloud  from  title  to 
real  estate  the  allegKl  cloud  must  be  prima 
facie  substantial.  If  the  facts  which  are  relied 
on  to  constitute  the  cloud  are  not  such  asper  $e  to 
confer  some  apparent  right,  title,  or  interest  in 
the  pro|)prt^,  out  required  to  give  them  this  ap- 

Iiarent  effect  the  support  of  extrinsic  facts  whidi 
lave  no  real  or  apparent  existence,    there   is  no 
cloud. 

Assignments  by  a  county  auditor  in  the  forms 
prescribed  by  section  129,  c,  1.  Laws  1874,  and 
uy  section  19,  c.  2,  Laws  1874,  oo  not  per  ae  create 
in  favor  of  the  assignee  any  cloud  upon  the  title 
to  one  chumin(|[  to  be  the  owner  of  the  land  to 
which  such  assignments  relate. 

Nor  where  no  certificate  of  sale  has  been  issued 
to  the  state,  as  provided  in  section  124,  e.  1,  Laws 
IA79,  as  anienacd  by  section  29,  e.  5,  Laws  1875, 
and  in  section  14,  e.  2,  Laws  1874,  do  such  as- 
signments raise  any  such  cloud,  when  upon 
lix>kingat  the  proceedings  antecedent  to  the 
.>ax  sale,  it  appears  that  the  court  by  which  the 
tax  judgments  under  which  the  tax  sales  were 
had  were  rendered,  had  no  jurisdiction  to  render 
the  simie.  

YouKO,  Adm'r.  etc.,  v.  Perkins,  Adm'r.  etc. 

June,  1882. 

PromimjTtf  Note — Statute  of  Limiiatlona — A 
proinissorv  note  bore  the  following  indorse- 
ment :  '*  Received  January  5,  1875,  $100  on  the 
within  note.''  Helgl,  that  from  the  indorsement 
alone,  without  any  extrinsic  fact,  it  cannot 
pronerly  be  inferred  that  such  a  payment  was 
mauc  upon  the  note  as  preserved  the  right  of 
action  tncreon  for  six  years  fn»ni  Jany.  6, 1875. 

Blumbnthal  et    al.    v.  Jas8o\\    June,  1882. 

Promiewrp  note  eecured  by  Mortgage — ^Be- 
fore maturity  of  a  negotiable  promissory 
note  tlie  payee  transferred  the  same,  by  indors- 
metit,  to  parties  having  actual  knowledge  that  it 
was  secured  bv  a  duly  recorded  mortgage  upon 
real  estate.  Prior  to  the  maturity  of  Ihe  note 
the  maker,  in  g<XKl  faith,  and  believing  the 
piyee  ther«K>f  to  be  the  bolder  of  the  note  and 
mortgage,  paid  the  same  to  him  and  received 
from  him  a  satisfaction  of  the  mortgage  which 
was  duly  recorded  before  the  maturityof  the  note. 
Held,  that  this  did  not  defeat  tbe^ignt  of  recov- 
ery of  the  bona  fide  indorser  against  the  maker. 


PENNSYLVANIA. 


(Supreme  OourL) 

Frankenfibld's  Appeal. 
OommiUee    of  Lunatie — Reeponpble  for    Inteet- 


menttt, — The  coniini  ttc  of  a  hinaticcan  only  protect 
himself  from  rink  when  he  invests  the  trust 
funds  in  real  or  government  securities,  or  makes 
the  investment  in  pursuance  of  an  onlvr  of  the 
court. 

Where  a  person  makes  a  deposit  in  a  savinfr<^ 
fund,  receiving  a  certificate  in  return,  by  the 
terms  of  which  he  is  to  l>e  entitled  to  draw  the 
money  with  interest  at  three  months  from  date, 
on  giving  thirtv  day's  notice  of  his  intention  so 
to  do,  this  is  to  be  regarded  properly  as  an  invest- 
ment and  not  as  a  deposit. 

Where  the  committee  of  a  lunatic  invesb: 
money  belonging  to  the  lunatic's  estate  in  the 
above  manner,  and  afterwards  the  savings  hank 
becomes  insolvent  and  fails  to  refund  the  whole 
sum  SO  invested,  the  committee  will  be  held  re- 
sponsible for  the  loss. 

Where  the  committee  of  a  lunatic  files  a  final 

m 

account,  after  the  lunatic's  death,  the  Court  <if 
Common  Pleas  has  no  jurisdiction  to  distribute 
the  estate  among  the  deceased  lunatic's  next  of 
kin,  but  must  award  the  same  to  his  personal 
representative,  to  make  distribution  aceoi'ding 
to  law. 


Porter  v.  Zeitinger  &  Zoppl 


Fador — Inatruetione  from  Principal — Where  a 
factor  id  instructed  to  sell  goods  upon  credit,  and 
in  his  letter  of  instruction  is  informed  that  his 
principal  will  dispose  of  the  note  of  the  pur- 
chaser, the  factor  will  be  liable  to  his  principal 
for  the  amount  of  the  note,  if,  instead  of  trans- 
mitting it  to  his  principal,  he  takes  it  in  his 
own  name  and  has  it  discounted  himself. 


Rice  v.  The  Commonwealth. 

Oriminal  Law — WitneM — Ecidcvre. — The  fact 
that  by  the  act  of  April  8,  1872,  §  1,  Puid.,  6*25, 
a  defendant  charged  with  the  cciinniission  of  a 
crime  or  offense,  fiot  above  the  grade  of  misde- 
meanor, is  a  competent  witness,  and  may  testify 
in  his  own  behalf,  does  not  repeal  the  Act  of 
March  81,  1860,  §  41,  Piird.,  826,.  which  provides 
that  in  prosecutions  for  seduction,  the  promise 
of  marriage  "shall  not  be  deemed  established 
unless  the  testimony  of  the  female  seduced  is 
corroborated  hj  other  evidence,  either  circum- 
stantial or  positive." 

What  is  sufficient  circumstantial  evidence 
from  which  a  jury  may  infer  a  promise  of  mar- 
riage, discussed  and  passed  upon. 

MAINE. 


(Supreme  Court,) 

Butler  v.  Moore.    January,  1882. 

Note— 'Consideration— Real  Estate. — When  there 
is  a  convevance  of  real  estate  and  pay- 
ment therefor  by  note,  a  verbal  agreement 
that  the  note  should  be  returned  to  one  party 
and  the  land  re-conveyed  to  the  other  cannot  be 
shown  in  evidence  to  defeat  the  note. 


THE    OHIO    LAW   JOURNAL. 


29 


IOWA. 

(Supreme  OuurL) 

Germ  AN"  American     Bank  v,  Denmire. — April 

1882. 

Surety — Creditor  must  bring  Suit, — In  Iowa 
a  surety  may,  by  the  service  of  a  writ- 
ton  notice  on  the  creditor^  require  him  to 
bring  suit,  or  permit  the  surety  to  do  so,  in  the 
creditor's  name.  If  the  creditor  refuses  or  neg- 
lects to  do  so  the  surety  is  discharged. 

It  is  not  sufficient  for  the  creaitor  to  direct 
the  institution  of  a  suit,  but  he  must  see  that  it 
is  actually  commenced. 

Craig  v.  Fowler.    July  13,  18iS2. 

Writ — (^ker — Fraud. — A  writ  in  the  hands 
o(  an  officer  does  not  authorize  him 
to  seize  projperty  belonging  to  anoth- 
er than  the  defendant  named  in  the  writ.  In 
sucli  c^ise  he  is  a  trespasser,  and  such  owner  has 
a  valid  claim  against  him  and  a  right  of  action 
for  tile  value  of  the  goods  seized. 

The  burden  of  proof  of  fraud  is  on  the  party 
alleging  it,  and  fraud,  or  knowledge  or  participa- 
tion in  fraudulent  designs  or  practices,  is  usually 
proved  by  facts  and  circumstailces,  and  the  ex- 
clusion of  such  evidence,  when  it  tends  to  estab- 
lish fraud,  is  erroneous. 

An  instruction  to  the  effect  that  if  a  wife  held 
an  honest  claim  against  her  husband  she  could 
not  use  it  for  the  purpose  of  hindering  and  de- 
laying other  creditors,  implies  that  though  she 
holds  an  honest  claim,  she  could  not,  under  pre- 
tence thereof,  cover  her  husband's  property  so  as 
to  defeat  or  delay  his  creditors,  and  is  substan- 
tially correct. 

Any  fraud  of  the  husband  in  encumbering  or 
disposing  of  his  property  cannot  affect  the  wife's 
nghts,  unless  she  knew  of  and  assented  to  the 
fraud  and  aided  in  the  particular  fraudulent 
transaction. 


IsHAM  V.    McClure.    June  8, 1882. 

Iiuj^^aer — Verbal  promm  to  pay.— The  ver- 
bal promise  of  an  indorser  to  pay  a  note 
at  maturity  does  not  oi  itself  constitute  a 
waiver  of  demand  and  notice. 

Before  maturity  of  the  note  the  indorfter 
induced  the  holder  to  commence  an  ac- 
tion to  recover  instalments  of  interest  due,  and 
to  foreclose  a  mortgage  securing  the  same.  At 
the  foreclosure  sale  the  mortgaged  property  was 
sold  to  the  holder  of  the  note  and  certificate  of 
purchase  was  assigned  to  the  indorseri  he  pay- 
ing the  amount  of  the  bid.  Hddj  that  demand 
of  payment  of  the  maker  and  notice  of  non-pay- 
ment to  the  indorser,  was  nevertheless  necessary 
to  fix  the  indorser's  liability. 

Hedge,  Trustee,  v.  Oibsom.    June,  1882. 

iVtmiiasory  NoU—CertifiDaU  cf  Stock, — At  the 
same  time  a  note  was  executed  in  pay- 
ment for  instfiUmenta  of  stocky  ».  receipt  wm 


given  to  the  maker,  stating  among  other  things, 
that  he  was  ''to  receive  certificaite  of  stock  when 
note  is  paid."  Held,  that  the  note  and  receipt 
are  part  of  thn  same  transaction;  tliat  action 
cannot  be  maintained  upon  the  note  without  a 
tender  of  the  certificate  of  stock. 


♦  • » 


MICHIGAN. 


(Supreme^  Court.) 

Nutting  v.  Burked.  April,  1882. 
Drajt—Ihilure  of  Maker— DepoeiL— k  draft 
was  made  by  bankers  in  Michigan  uiHin 
a  bank  in  New  York  on  April  ^9,  and  given 
to  a  railroad  agent  for  excursion  tickets  which 
were  to  be  delivered  to  the  payee  of  the  draft  un 
April  14th,  or  the  money  returned,  should  ho  so 
elect.  On  the  14th,  the  tickets  were  taken,  und 
on  the  15th  the  draft  was  forwarded  to  the  treas- 
urer of  the  road,  and  by  him  forwarded  for  col- 
lection. The  niakers  of  the  draft  failed  cm  April 
16,  and  their  paper  was  on  that  day  dishonored 
in  New  York.  In  an  action  against  the  payee 
and  indorser  of  the  draft;  IfeM,  that  the  agent 
held  the  draft  on  deposit  until  the  tickets  were 
taken  on  the  14th,  and  that  he  was  not  bound 
to  forward  it  before. 

Humphrey  v.  Beckwith.  April,  1882. 
Note—Non-NegotiaUs  when  conditionoL — A  note 
coupled  with  conditions,  and  baseil  upon 
a  transaction  out  of  which  it  was  under- 
stood the  maker  was  to  gain  the  money  for  pay- 
ment, is  not  negotiable;  and,  where  the  trans- 
actions fails  through  no  fault  or  neglect  of  tbe 
maker,  will  not  be  enforced  against  him. 

» < » 

SUPREME    COURT     OF     THE      UNITED 

STATES. 


AUDLEY     C.      BrITTON,      V.     RoBERT      NiCCOLl-S. 

March,  1882. 

Note—Denuuidy     DomieUe    of    Maker.— k  note 

being     dated    at    Natchex,     Mississippi,    the 

maker  residing,  as  appeared  upon  the  trial,  upon 

a  plantation  twelve  or  fifteen  miles  distant,  the 

S resumption  of  law,  in  the  absence  of  other  evi- 
enoe  on  the  subject,  is  that  Natchez  was  the 
place  of  residence  of  the  maker  and  that  he  con- 
templated making  payment  there.  The  duty  of 
bankers,  as  collecting  agents,  was,  therefore,  to 
make  inquiry  for  his  placeof  buAiness  or  residence 
in  that  city,  and  if  he  had  either,  to  make  there 
the  presentment  of  the  note,  but  if  he  had  neither, 
to  use  reasonable  diligence  to  find  him  for  that 
purpose;  or.  instead  of  making  the  presentmeot 
and  demand. ihemselves,  they  could  have  placed 
the  note  in  the  hands  cf  e  notary  public  for  the 
performance  of  that  duty. 

As  it  turned  out  that  the  maker  had  neither 
domicile  nor  place  of  business  in  that  city,  and 
was  absent  at  the  time  from  it,  no  demand  upon 
him  there  was  possible,  nor  wits  that  essential  to 
charge  the  iadorsen. 
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THE  TRUE  LAWYER. 


Address  op  Hon.   Bknjamin    F.  Uiu'K.xki;,    ok   Li'.x- 

INOTON,  AS  PrE8II»KNT   OFTHB    F1I(8T    ANNUAL 
MEETINQ  OF    Tll£    KKNTUCKY  A88i)- 

ciation  at  loijikville, 
June  22,  1882. 


Gentleiien  of  the  Bar  Association  of 
Kentucky  :  In  pursuance  ot  a  eull  signed  by  u 
number  of  prominent  lawyera  in  different 
sections  ot*  the  state,  a  meeting  was  held  in 
this  city  on  the  5th  of  April  last,  for  tlie  pur- 
pose of  organizing  an  association  of  the  Bar 
of  Kentucky. 

The  gentlemen  present  on  that  occsision  did 
nie  the  great  and  wholly  untleseryed  honor  to 
select  me  as  their  Presiclent.  For  that  distinc- 
tion, much  the  more  hifi^hly  a|ipreciate<l  be- 
cause it  was  both  unsolicited  and  unexpected, 
permit  me  to  i*eturn  to  the  Association  my 
grateful  acknowledgments.  To  preside  over 
a  body  like  tliis,  composed  of  so  nniny  talented 
and  distinguished  members  of  a  learned  pro- 
fession, is  indeed  an  honor  of  which  any  one 
might  well  be  proud.  For  myself,  I  shall  al- 
ways remember  this  act  of  kind  partiality  as 
the  most  oleasing^ testimonial  of  esteem  and 
regard  which  my  brethren  of  the  Bar  could 
have  possibly  conferred. 

With  the  ayowed  purposes  of  this  organiza- 
tion I  am  in  hearty  sympathy.  They  were 
succinctly  stated  in  the  call  to  be  the  cultiva- 
tion of  the  science  of  jurisprudence,  the  pro- 
motion of  reforms  in  the  law,  the  facilitation 
ot  the  administration  of  justice ;  the  elevation 
of  the  standard  of  integrity,  honor  and  court- 
esy in  the  profession,  and,  through  the  me- 
dium of  annual  reunions,  the  cultivation  and 
development  of  that  fine  social  spirit  which 
has  at  all  times  been  so  peculiarly  character- 
istic of  the  legal  professicm.  To  these  ends  I 
am,  and  since  mv  early  manhood  have  been, 
earnestly,  warmly  devoted.  Though  but  an 
humble  and  obscure  member  of  the  great  pro- 
fession, I  can  boast  that  there  are  none  here 
to-day  inspired  by  a  more  earnest,  steadfast 
and  abiding  love  tVir  this  most  jealous  mistress, 
the  law,  than  that  by  which  I  have  ever  been 
actuated. 

I,  therefore,  pledge  you  at  the  commence- 
ment my  most  hearty  co-operation  in  your 
every  cnort  to  elevate  the  standard  of  excel- 
lence which  prevails  both  at  the  Bar  and  upon 
the  bench  ;  in  the  carrying  of  such  well  con- 
sidered and  prudent  amendments  ot  the  law 
as  will  render  it  more  useful  to  society  and 
more  efficient  for  the  prevention  and  punish- 
ment of  crime;  in  all  well  ordered  changes  in 


6ur  modes  of  judicial  procedure  intended  to 
eitcctuatc  the  intent  and  true  spirit  of  the  law 
and  render  the  entire  system  more  harmo- 
nious in  ull  its  parts  and  more  l)eneficient  in 
its  operation  upon  the  people;  to  correct  any 
nbuses  which  nniy  have  crept  into  the  admin- 
istration of  justice  in  the  state;  to  so  modify 
and  alter  our  system  of  Courts  of  Justice  that 
it  may  be  rendered  more  suitable  to  the  wants 
and  necessities  of  our  rapidly  growing  popula- 
tion, than  that  devised  by  our  ancestors  in 
1802 — to  the  effectuation  of  all  these  purposes 
I  promise  you  that  no  effort  of  mine  shall  be 
spared. 

'*THB  TRUE  LAWYER." 

The  share  borne  by  lawyers  in  the  trials, 
daiiij^ers  and  responsibilities  incident  to  civil 
convulsions,  as  well  as  the  important  part 
which  they  habitually  assume  in  the  transac- 
tion ofaftaii*s  in  times  of  peace,  clearly  point  to 
them  as  a  hiarked  class,  bearing  most  imi>or- 
tant  relations  to  society  and  government.  It 
is,  therefore,  in  the  highest  degree  essential 
tlnit  the  body  of  men  to  whom  such  im}K>rtant 
public  and  private  interests  are  coufide<l 
should  constitute  a  corps  of  intelligent,  patri- 
otic, well-educated  and  well-trained  men. 
They  a/T,  in  fact,  a  corps  of  experts  intrusted 
with  the  performance  of  duties  requiring  a 
considerable  amount  of  scientific  and  technical 
knowledge.  Their  duties  to  the  public  are  so 
important  that  a  general  failure  or  deteriora- 
tion in  the  character  or  skill  of  the  body  would 
be  calamitous.  It  is,  therefore,  I  repeat,  ab- 
solutely essential  to  the  good  order  of  society 
and  the  maintenance  of  government  that  the 
lawyers  of  the  stat«  should  be  generally  intel- 
ligent, patriotic,  and  well-educated  men,  and 
be  well  trained  in  their  specialty 

A  most  striking  fact,  illustrative  of  the  im- 
mense capability  for  good  or  for  evil  of  this 
important  class,  is  recorded  in  a  recent  book 
by  the  French  author  who  has  signalized  the 
thoroughness  of  his  knowledge  and  the  va- 
riety of  his  accomplishments  by  writing  the 
best  history  of  English  literature  ever  pub- 
lished. Ue  informs  us  that  the  Legislative 
Assembly  elected  in  1791  was  composed  of  7# 
members,  and  that  more  than  four  hundred  (If 
them  were  lawj'ers  of  the  lowest  class,  of 
whom  nineteen-twentieths  had  no  other  equip- 
age than  an  umbrella  and  a  pair  of  wooden 
shoes.  How  many  horrors  of  the  French 
Kevolution  are  justly  atriba table  to  the  worth- 
lessncss  of  this  body  of  briefless  lawyers,  selec- 
ted by  the  Jacobin  clubs  throughout  the  king- 
dom as  facile  instruments  for  the  execution  of 
their  programme  of  disorder  and  destruction 
may  now"  only  be  imagined.    The  importf^nt 
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part  which  they  played  in  the  fris^htful  trage- 
dies of  the  reigii  of  terror  is  well  known,  and 
may  serve  us  a  useful  lesson  in  teachhrg  us 
that  no  one  should- be  placed  in  a  position  of 
trust  unless  his  character,  education  and  train- 
ing give  earnest  of  bis.  fitness  for  the  place. 

It  may  bo  assumed,  I  think,  that  in  tliis,  as 
in  all  other  departments  of  special  knowledge, 
a  thorough  education  and  considerable  tech- 
nical training  are  essential  to  the  proper  per- 
formance of  the  duties  which  are  incident  to 
it. 

That  great  lawyer  and   vigorous  thinker, 
Lord  Campbell,  in  one  of  his  books  about  law- 
yers, advances  the  opinion  that  the  mental 
trainiuj^  requisite  and  customary  in  obtaining 
a    logal    education,  as  well  as  the  habit  of 
thought  engendered  by  a  practice  of  the  law, 
are  narrowing  in  their  influence  upon  the  men- 
tal faculties,  and  have  a  tendency   to  dwarf 
rather  than   to  develop  the   intellect.    It  is 
doubtless  presumptuous  to  dissent  from  the 
conclusion  to  which  this  great  Chancellor  and 
common  law  Jud^e  has  come,  but  I  feel  quite 
sure  that  his  opinion  is  not  sustained  by  the 
facts.     Not  only  are  lawyers,  as  a  class,  men 
of  liberal  principles  and   enlarged  views,  but 
all  history  attests  the  fact  that  in  no  other 
class  of  society  has  a  higher  intellectual  devel- 
opment been  found,  or  a  more  perfect  fitness 
for  the  exigencies  of  great  occasions.    In  times 
of  danger  to  life  and  estate,  in  times  when 
j)ersoaal  and  moral  courage  of  the  highest  tvpe 
were  required,  the  fame  of  the  lawyer  has 
always  shone  the  brightest.    Neither  baron, 
soldier  nor  priest  can  compare  with  him.    The 
graud   example  of  Sir  Thomas  Moore^  which 
'frequency  of  quotation  can  never  render  trite, 
testifies  that  in  this  class  have  been  found  the 
possessors  of  that  rare  and  sublime  courage 
which  marks  the  highest  development  which 
the  masculine  character  ever  attains.    Rather 
than  acknowledge  the  legality  of  the  divorce 
of  Henry  from  Catherine  of  Arragon,  although 
willhig  to  swear  allegience  to  the  issue  of  the 
new  marriage,  he  voluntarily  surrendered  his 
ofiices  and  estates  and  was  sent  to  the  Tower 
during  the  King's  pleasure,  and  in  the  follow- 
ing year  a  new  and   most  atrocious  statute  of 
treasons  was  enacted.    The  act  of  the  25th  of 
Henry  VIII  had  declared  that  it  was  misprison 
of  treason  to  refuse  to  swear  adhesion  to   the 
succession  of  the  children  of  Anne  Boleyn,  or 
to  hold  that  she  was  not  legally  married  to  the 
King.    The  new  act  declared  it  to  be  high 
treason  to  refuse  to  give  satisfactory  answers 
when  interrogated  as  to  the  marriage  or  the 
King's  supremacy  in  the  Church.     Under  this 
act,  Moor^  was  questioned  aa  to  the  King's 


ecclesiastical  supremacy,  and,  for  refusing  to 
answer  affirmatively,  was  found  guilty  of  high 
treason  and  laid  down  his  life  on  Tower  llill 
with  calm  and  daunt4ess  courage.  A  more 
striking  instance  of  fearless  and  inflexible  ad- 
herence to  principle  is  not  to  be  found  in  the 
annals  of  historj-. 

At  a  later  period  in  English  history  the  im- 
mortal figure  of  John  Hanipdcn  ap|)oars  be- 
fore us  as  a  most  remarkable  example  of 
moral  and  intellectual  greatness.  A  modest 
and  unobtrusive  law^yer,  it  was  he  who  first 
formulated  and  gave  expression  to  the  thought 
which  overturned  the  Filmerian  doctrines  ot 
the  inviolability  and  infallibility  of  the  King, 
and  which  constitutes  the  very  foundation- 
stone  of  modern  English  liberty.  John  Hamp- 
den first  laid  it  down  as  a  political  axiom  that 
there  were  two  conditions  under  which  resist- 
ance to  the  King  became  not  only  lawful  but 
the  highest  duty  of  a  good  citizen,  and  that 
those  conditions  were  an  attack  upon  the  free- 
dom of  religious  opinion  and  an  attack  upon 
the  fundamental  law  or  constitution  of  the 
realm.  Compared  with  the  authorship  of  this 
thought,  resistence  to  the  collection  of  ship- 
money  was  a  trifling  and  insignificant  circum- 
stance. For  scope  of  mental  comprehension, 
for  breadth  and  liberality  ot  thought,  tor 
the  power  of  correct  generalization,  this  quiet, 
unobtrusive,  modest  lawyer  was  the  first  man 
of  his  day  and  generation.  A  recent  biogra- 
pher, in  describing  the  character  which  I  have 
selected  to  refute  Lord  Campbell's  theory,  has 
said: 

"Something  of  Hampden's  fame  no  doubt  is 
owing  to  the  position  which  he  took  up  as  an 
opponent  of  ship-money.  But  it  is  hardl}' 
possible  that  even  ship-money  would  have  so 
distinguifhed  him  but  for  the  mingled  nias- 
sivenessand  modesty  of  his  character,  his  dis- 
like of  all  pretenses  in  himself  or  others,  his 
brave  contempt  of  danger,  and  bis  charitable 
readiness  to  shield  others  as  far  as  possible 
from  the  evil  consequence  of  their  actions.  >  In 
the  early  days  of  his  parliamentary  career  he 
was  content  to  be  over-shadowed  by  Eliot,  as 
in  its  later  days  he  was  content  to  be  over- 
shadowed by  Fym,  and  to  be  commanded  by 
Essex.  Yet  it  is  Hampden  and  not  Eliot  nor 
Pj'm  who  lives  in  the  popular  imagination  as 
the  central  figure  of  the  English  revolution  in 
its  earlier  stages.  It  is  Hampden  whose  statue, 
rather  than  Eliot's  or  Pym's  has  been  selected 
to  take  its  place  in  St.  Stephen's  Hall  as  the 
noblest  type  of  the  parliamentary  opposition, 
as  Falkland's  has  been  selected  as  the  noblest 
type  of  parliamentary  loyalism." 

English  history  is  full  of  iUnstrioas  oxumples 
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which  might  be  appropriately  given  in  refuta- 
tion of  the  thought  that  the  formality  and 
rigidity  of  the  law  exercinc  a  coniprcHsingand 
narrowing  influence  upon  the  human  intellect. 
I  will  not  weary  you  by  <|uoting  thcni,  but  I 
can  not  refrain  trom  saying  tlnit  \t  W4w  Sonicrs, 
but  shortly  before  '*  an  ofjHcure  lawyer  risen 
trom  the  dregs  of  the  people,"  who  struck  the 
first  blow  to  the  power  ot  the  last  of  the  Stu- 
arts in  his  memorable  speech  in  defense  of  the 
seven  bishops,  and  that  it  was  this  same  law- 
yer, upon  the  successful  issue  of  the  revolution 
and  the  accession  of  William  and  Mary,  to 
whom  was  intrusted  the  noble  task  of  prepar- 
ing the  Declaration  of  Right— the  second 
charter  of  English  freedom  and  the  prototy[»e 
of  our  own  immortal  Declaration  of  Independ- 
ence; and  it  was  owing  to  the  (piick  percep- 
tion and  comprehensive  mental  grasp  of  old 
Maynard,  then  over  ninety,  that" the  conven- 
tion of  1688  was  turned  in\o  a  l^arliament  and 
the  fruits  of  the  revolution  made  i»crmanent 
and  enduring. 

But  it  is  inconceivable  to  me  that  the  habits 
of  thought,  the  coui-se  of  study,  the  routine  of 
the  life  of  a  lawyer  should  be  regarded  as  tend- 
ing to  limit  the  vision,  to  cramp  the  free  play 
of  the  intellectual  faculties,  and,  finally,  by 
constant  repression  within  narrow  and  artifi- 
cial limit*,  and  the  consecpient  nonuser  of  cer- 
tain faculties  ot  the  mind,  to  destroy  some  of 
the  most  noble  of  the  capabilities  of  mental 
power. 

The  lawyer  is  habitually  a  seeker  after  in- 
tellectual truth.  The  course  of  training  and 
discipline  which  ho  undergoes,  preparatory  to 
the  practice  of  his  profession,  gives  him  the 
habit  of  accuracy  and  precision  in  mentavl  form- 
ulation. All  the  processes  which  his  mind 
habitually  undergoes,  both  in  preparation  and 
in  subsequent  practice,  are  of  a  logical  nature. 
Reasoning  by  the  inductive  method  is  of 
hourly  occurrence.  The  analysis  of  facts,  the 
following  backward  from  the  given  effect  the 
track  which  the  detected  cause  Iras  left  behind, 
as  well  as  the  steady  march  of  thought  from 
the  given  facts  to  the  hypothesis  involved  in 
his  case,  the  binding  together  the  apparently 
discordant  and  inharmonious  threads  of  the 
skein  of  evidene  into  a  synthetic  whole,  must 
give  the  lawyer  a  mental  discipline  incalcula- 
bly valuable  in  the  development  of  the  most 
noble,  of  human  attributes. 

Besides,  the  opportunities  in  actual  practice 
of  obtaining  practical  knowledge  of  every  class 
of  human  chirracter,  knowledge  of  the  modes 
of  thought  and  springs  of  action  which  move 
the  different  classes  of  men,  the  power  of  men- 
*«l  and  moral  accommodation  which  the  skill- 
xdyocs^t^  xmsX  possess  to  adapt  bis  dis- 


course to  the  diverse  and  heterogeneous  mate- 
rials upon  which  he  must  operate,  the  rapid 
shifting  of  the  intellectual  kaleidosco}>e  which 
is  constantly  displaying  its  wondrous  diversi- 
ties before  him  bring  into  play  mental  capa- 
hiliticH  which,  in  any  other  conceivable 
situation,  would  remain  dormant  forever. 

And  it  is  not  alone  in  the  direction  of  intel- 
lectual excellence  that  the  habits  of  our  pro- 
fession tend.  The  moral  nature  is  as  surely 
and  as  correctly  disciplined  as  the  intellectual. 
Honesty,  truth,  fidelity  to  trusts  imposed  or 
to  duties  assumed,  are  the  cardinal  virtues  of 
the  Bar,  and  it  is  but  rare  that  a  law^'er 
achieves  success  without  them.  If,  indeed,  a 
keen  and  vigorous  intellect,  unallied  with  an 
honest  moral  nature,  does,  for  a  time,  maintain 
a  position  to  which  its  possessor  is  not  entitled, 
it  is  almost  certain  that  an  inglorious  antl  dis- 
astrous termination  wilj  follow.  Bacon,  ^^tlie 
wisest,  brightest,  meanest  of  mankind,"  is  a 
most  striking  instance  of  both  the  success  to 
which  such  men  mav  attain,  and  of  the  ruin- 
ous retribution  which  is  almost  sure  to  follow. 
Jeffreys  and  Scroggs  both  obtained  the  high- 
est honors  of  their  profession,  and  both  tilliMl 
dishonored  graves.  The  former,  barely  escap- 
ing from'  an  infuriate  mob,  sought  temporary 
safety  in  the  Tower,  where,  in  a  few  mouths, 
he  died  friendless andalone,  but  pursued, even 
after  death,  by  the  relentless  hatred  and  exe- 
cration of  the  English  people.  Eighty  years 
after  his  death  his  grand-daughter  was  stoned 
by  a  mob  while  passing  through  the  scene  of 
the  campaign  in  the  West.  Scroggs,  im- 
peached by  the  Commons,  and  saved  from  the 
headsman's  axe  by  a  dissolution  of  Parliament, 
died  shortly  after  in  the  utmost  poverty  and 
misery. 

Never  was  there  a  greater  error  tban  the 
vulgar  belief  that  a  successful  lawyer  must 
needs  be  a  skillful  knave.  In  none  of  the 
learned  professions  has  absolute  troth  so  great 
a  value.  The  human  mind,  even  in  the  simple, 
unlearned  and  undisciplined,  has  an  instinctive 
yearning  for  and  tendency  toward  truth,  and 
the  most  successful  practitioners  I  have  ever 
known  are  those  in  whose  mental  organiza- 
tion simplicity  and  truthfulness  are  prominent 
characteristics.  Wit  and  humor  may  con- 
vulse the  jury  and  audience  with  laughter,  do- 
quence.and  rhetorical  rhapsodies  may  charm, 
and  even  move  us  to  tears,  but  the  capacity  to 
make  the  truth  apparent  is  the  real  verdict- 
winning  power. 

The  intimate  connection  of  the  members  of 
the  legal  profession  with  public  affairs  in  Ken- 
tucky has  existed  since  the  birth  of  the  Com- 
monwealth. 

( To  b€  oemchuf 0cf  next  weelr, ) 
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Onb  of  our  good  subacribers  in  Pickaway 
County  has  sent  us  his  sugf^estiou  as  to  the 
form  of  order  which  should  be  made  by  a 
common  pleas  or  probate  judge  in  vacation 
in  granting  injunctions  and  appointing  re- 
ceivers. 

His  ideas  are  good,  and  we  give  them  full 
place  in  the  next  column. 


Allowance  of  Injunctions  in    Vacation  by 

A  Judge  of  the  Court  of  Common 

Pleas  or  Probate  Court. 


The  practice  in  some  parts  of  Ohio,  at  least 
where  an  injunction  is  allowed  in  vacation,  or 
by  a  probate  judge,  has  been  simply  to  indorse 
the  petition  as  follows;  ^'I  allow  an  injunction 
as  prayed  for  in  the  within  petition  upon  the 
plaintifis  giving  bond  &c." 

It  has  been  contended  in  some  cases,  that  this 
form  is  not  sufficient  because  in  the  case  of  an 
allowance  by  the  probate  judge,  the  order  does 
not  state  the  absence  of  the  other  judges  from 
the  county,  and  also  because  it  makes  a  loose 
reference  to  the  petition  and  does  not  specify 
the  act  which  is  forbidden.  It  is  suggested  that 
the  probate  or  other  judge  in  vacation  should 
sign  an  order  in  substance  as  follows : 

A.  B.     )  The  State  of  Ohio, 

V,        [ County, 

C.  D.      3  Court  of  Common  Pleas,  July 1882. 


Now  on  this  day,  at  my  office  in , 

comes  the  said  A.  B.  as  well  as  the  said  C.  D., 
and  thereupon  the  motion  of  the  said  A.  B.  came 
on  to  be  heard,  and  after  hearing  the  evidence  it 
is  found  that  there  is  at  this  time  no  judge  of 
the  supreme  court,  or  of  the  court  of  common 
pleas  present  in  this  county;  it  is  considered 
and  ordered  in  this  case  to  restrain  the  said  C. 
D.  from  (here  state  specifically  what  he  is  for- 
bid from.doing),  and  it  is  further  ordered  that 
an  injunction  be  issued  by  the  clerk  of  the  said 
court  upon  the  said  A.  B.,  giving  an  undertak- 
ing to  the  defendant  in  the  sum  of  $ with 

security  to  the  acceptance  of  the  clerk. 

J W , 

Probate  Judge  for County,  Ohio. 

This  order  ought  to  be  signed  by  the  judge 
and  returned  to  the  clerk  of  the  court  of  common 
pleas  and  entered  by  him  as  part  of  the  record 
in  the  case.  It  should  not  be  entered  on  the 
journal  of  the  probate  court.  In  making  such 
an  order  the  probate  judge  acts  pro  hasc  vice  as  a 
judge  of  the  court  of  common  pleas,  and  his  act 
is  not  the  act  of  the  probate  court.  The  other 
judges  mentioned  in  the  code  being  absent  from 
the  county,  the  probate  judge  is  made  a  judge  of 
the  common  pleas  for  this  particular  act. 

In  appointinfl;  receivers  a  similar  form  should 
be  ui^. 
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THE  TRUE  LAWYER. 


Address  OF  Hon.  Benjamin  F.Buckneu,  of  Lex- 
ington, AS  President  of  the  First  Annual 

MEETING  OF   THE  KENTUCKY    ASSO- 
CIATION, AT  Louisville, 
June  22,  1882. 


iOonduded,) 
George  Nichols,  the  personal  and  political 
friend  and  confidant  of  Mr.  Jetterson,  was  the 
real  frainer  of  oar  first  Constitution,  and  al- 
though several  of  the  clauses  of  that  instru- 
ment originated  by  him  have  not  survived 
(such  as  the  peculiar  mode  of  selecting  the 
Senate,  and  the  conference  of  exclusive  and 
summary  original  jurisdiction  of  disputed  land 
titles  on  the  Court  of  Appeals),  yet  the  Bill  of 
Rights  and  the  general  framework  of  govern- 
ment are  substantially  incorporated  in  our  or- 
fanic  law  at  this  day.  One  provision,  of  which 
e  was  the  author,  was,  at  first,  peculiar  to 
Kentucky,  but  has  since  been  adopted  by  sev- 
eral other  States.  X  speak  of  those  clauses 
which  divide  the  power  of  government  into 
three  separate  departments,  and  forbid  the 
magistracy  of  one  department  to  exercise  any 
of  the  powers  or  functions  of  the  others. 
Tradition  assigns  him  a  very  high  position  as 
a  lawyer  and  man  of  talents,  and  the  sketch  of 
him  which  mav  be  found  in  Marshall's  His- 
tory of  Kentucky,  drawn  evidently  by  an  un- 
friendly hand,  exhibits  him  as  a  man  of  com- 
manding abilities  and  great  professional  learn- 
ing. That  ^  he  was  considered  the  greatest 
lawyer  of  his  time  is  clearly  proven  by  the  fact 
that  the  young  men  who  tvere  his  pupils  be- 
came the  most  successful  and  celebrated  law- 
vers  of  their  generation.  Joseph  Hamilton 
Daviess,  Isham  Talbott,  Jesse  Bledsoe,  Solo- 
mon P.  Sharp,  William  T.  Barry,  Johi>  Pope, 
Robert  Wicklifie,  John  Rowan,  and  others  of 
almost  equal  celebrity,  were  pupils  in  his  office 
and  constitute  a  group  of  most  remarkable 
men  and  lawyers.  The  litigation  of  that  day 
was  principally  in  disputed  land  titles,  and  it 
was  mainly  as  land  lawyers  that  they  acquired 
celebrity.  Mr.  Clay  was,  perhaps,  the  equal 
of  any  of  them  as  an  advocate,  vastly  superior 
as  a  popular  leader,  and  probably  inferior  to 
most  of  them  in  legal  erudition.  The  system 
of  land  law  which  they  built  up  is  a  monu- 
ment to  their  genius  which  will  endure  to 
astonish  and  perplex  many  venerations.  With 
no  public  libraries,  with  no  books  except  Coke 
upon  Littleton,  Blackstone's  Commentaries, 
Adanas,  or  Tillinghast  on  Ejectment,  Tidd's 
Practice  of  fispinasses  Nisi  Prius,  they  became 
deeply  versed  in  all  the  mysteries  and  Subtleties 
of  tb<^  English  law  of  real  property. 


Kentucky,  in  consequence  of  their  ability 
and  genius,  has  furnished  more  illustrations  of 
the  law  of  possession,  adverse  and  amical,  of 
the  technical  and  obscure  relation  between 
landlord  and  tenant,  of  the  operation  of  the 
statutes  of  limitation,  than  any  half  dozen  of 
her  sister  states. 

Of  this  great  band  of  land  lawyers  I  never 
saw  but  one.  When  idling,  as  a  boy,  about 
the  court-house  of  the  village  in  which  I  was 
reared,  I  observed  one  morning  a  venerable 
man  of  most  striking  appearance  enter  the 
court-room,  followed  by  a  servant  with  an 
armful  of  books.  He  was  of  massive  frame 
and  very  tall,  although  slightly  bent  with  slso. 
His  dress  of  spotless  black  and  irreproachable 
neatness  contrasted  well  with  his  ruffled  shirt 
and  white  cravat.  His  hair  was  white,  his 
countenance  would  have  been  stern  except  for 
its  benevolent  expression,  and  his  whole  man- 
ner and  bearing  indicated  a  resolute,  energetic, 
but  still  kindly  nature.  A  more  striking  per- 
sonnel I  have  rarely  seen.  I  soon  learned  that 
it  was  Mr.  Wicklifte,  the  great  land  lawyer, 
who  had  come  to  ar^ue  the  case  of  Joseph 
Blackwell's  heirs  a^inst  Peter  Ullerv,  etc.— 
the  Jarndyce  and  J  arndyce  of  the  Clark  Ci  r- 
cuit  Court.  It  was  a  bill  in  Chancery,  filed  in 
1813,  by  the  heirs  of  ajunior  patentee,  against 
the  heirs  of  a  senior  patentee,  of  a  tract  of 
over  19,000  acres  of  land,  praying  for  adecree 
that  the  senior  survey,  entry  and  patent  were 
void  for  uncertaintv.  These  visits  were  re- 
peated by  Mr.  Wicklifte  with  periodic  regiilar- 
ity,  until  a  few  years  before  his  death,  and  it 
may  not  be  out  of  place  to  say  that  the  case 
which  was  the  cause  of  his  visits,  survived 
him,  and  that  the  final  decree,  which  was  one 
of  dismissal  without  preiudice,  for  a  failure  to 
keep  the  action  alive  by  bills  of  revivor  against 
the  heirs  of  the  parties  who  died  during  its 
pendency,  was  rendered  in  the  year  1881  bv 
the  speaker  who  has  now  the  honor  of  aa- 
dressing  you. 

Of  the  great  struggle  between.the  relief  and 
anti -relief  parties,  of  the  historic  fame  of  the 
Old  Court,  of  their  manly  and  courageous  ad- 
herence to  principle  against  the  most  tremen- 
dous burst  of  popular  passion  our  state  has 
ever  known,  I  nave  not  the  time  to  speak  fur- 
ther than  to  say  that  the  great  judgments  of 
Boyle,  Owsley,  and  Mills,  in  Lapsley  and 
Brashears,  and  Blsir  and  Williams,  furnish 
the  legal  principles  and  the  solid  reasoning 
upon  which  are  based  the  modem  decisions 
of  the  Supreme  Court  of  the  United  States, 
declaring  the  absolute  inviolability  of  private 
contracts.  An  incident  of  that  time  may  not 
be  out  of  place.  Madison  0.  Johnson,  one  of 
the  ablest  lawyers  that  Eentaoky  hw  ever  pro« 
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duced,  diBtiugaished  among  his  brcthrcu  Alike 
for  the  massive  strength  and  singular  clear- 
ness of  his  intellect,  and  the  profuudity-and 
accuracy  of  his  legal  knowledge,  applied  to 
and  was  licensed  as  an  attorney  by  the  Old 
Court,  at  a  period  subsequent  to  the  psissngc  of 
the  reorganizing  act  Ihe  Woodford  Circuit 
Court  was  in  session;  and  he  made  application 
to  be  sworn  and  admitted  as  a  member  of  tbat 
Bar.  The  application,  singular  as  it  may  now 
seem,  aroused  the  ire  of  the  whole  New  Coui*t 
party.  It  was  determined  to  make  a  contest 
in  which  every  eilort  of  party  power  should 
be  put  forth.  Accordingly  a  day  was  fixed 
for  the  hearing  of  the  application,  and  the 
party  leaders  on  both  sides  appeared.  The 
New  Court  party  were  led  by  John  Rowan 
and  Solomon  P.  Sharp,  while  the  Old  Court 
leailers  were  John  J.  Crittenden,  Robert  Wick- 
lifte  and  George  Robertson.  Every  lawyer  of 
eminence  on  either  side  was  present,  and  par- 
ticipated in  the  debate,  which  consumed  three 
entire  days ;  indeed,  almost  the  only  lawyer 
present  who  did  not  demand  a  hearing  wiis 
the  modest  applicant  himself.  Public  atten- 
tion was  aroused  and  the  court  house  was 
crowded  with  an  excited  audience.  The 
Judges  of  the  New  Court,  as  if  their  own  ti- 
tles were  at  stake,  deserted  their  bench  at 
Frankfort,  and  by  their  presence  and  advice 
gave  aid  and  comfort  to  the  opponents  of  the 
application.  At  the  conclusion  of  the  argu- 
ment. Judge  Kelly,  painfully  alive  to  the  pre- 
carious and  doubtful  tenure,  at  that  time,  of 
judicial  office  in  Kentucky,  and,  like  the  old 

Eriest,  resolved  that  whoever  might  be  king 
e  would  die  Vicar  of  Bray,  announced  that, 
although  highly  edified  by  the  able  arguments 
to  which  he  had  listened,  there  were  still  one 
or  two  points  as  to  which  his  mind  had  not 
reached  a  satisfactory  conclusion ;  and  there- 
fore, fafe  would  not,  at  that  time,  announce  any 
opinion  upon  the  important  constitutional 
question  involved,  but  that,  as  the  applicant 
was  a  gentleman  whon  he  highly  esteemed, 
he  would,  as  a  matter  of  courtesy  merely,  ad- 
mit him  to  practice. 

Nothing  could  be  more  interesting  than  a 
sketch,  by  a  skillful  hand,  of  the  Kentucky 
B%r  from  that  time  to  the  formation  of  the 
present  Constitution,  or  even  to  a  later  day. 
An  account  of  the  forensic  struggles  and  tri- 
umphs of  Clay  and  Crittenden,  of  Rowan  and 
Pope,  and  of  Menifee  and  Marshall,  and  of  a 
host  of  others  who  have  left  illustrious  names 
behind  them,  could  not  fail  to  interest  and 
charm  the  listener.  It  is  to  be'  hoped  that 
some  competent  person  will  undertake  this 
pleasing  task. 


I 


TUB  SUBJECT  OF  LAW  REFORM 

should  properly  have  a  prominent  place  in  the 
general  scheme  of  the  operations  oi  this  Asso- 
ciation. For  a  good  many  years  the  more 
experienced  and  eminent  members  of  the  pro- 
fession have  had  but  little — too  little —  to  do 
in  molding  and  influencing  the  legislation  of 
the  state.  This  task  has  been  relegated  to 
the  younger  members  of  the  Bar,  who  neces- 
sarily lacK  that  comprehensive  grasp  of  the 
subject,  and  conservatism  in  the  execution  of 
the  scheme,  which  are  only  to  be  gained  by 
large  experience.  The  practice  of  this  class  of 
lawyers,  outside  of  the  cities,  is  chiefly  con- 
fined to  criminal  cases,  and  their  attention  is 
naturally  directed  to  that  branch  of  the  law 
alone  Many  of  them,  top,  make  the  study  of 
the  law  entirely  subsidiary  to  the  pursuit  of 
political  preferment.  The  result  has  been, 
that  the  legislation  of  Kentucky,  for  some 

5 rears  past,  has  been  crude  and  ill-digested. 
]t  is  probably  not  saying  too  much,  to  express 
the  hope  that  the  general  and  prevailing  opin- 
ion of  the  Bar  in  regard  to  amendments  of  the 
law  may  find  expression  through  this  Associa- 
tion, and  that  the  opinion  thus  ascertained 
may  not  be  without  weight  with  the  Legisla- 
ture. 

I  shall  indicate  briefly  some  of  the  more  im- 
portant subjects  of  needed  reform  which  have 
occurred  to  me,  and,  in  so  doing,  I  desire  it  to 
be  understood  that  what  I  am  saving  is  only 
an  expression  of  my  individual  opinion  on  the 
subjects  mentioned. 

In  the  first  place,trialby  jury,  in  civil  and 
criminal  cases,  should  be  rendered  more  useful 
and  efficient,  by  restoring  to  it  its  ancient  com- 
mon law  form  and  significance.  At  common 
law,  a  jury  trial  was  a  trial  by  judge  and  jury. 
In  Kentucky,  it  has  wholly  ceased  to  have 
suckcharacter.  Originally,  and  now,  in  nearly 
every  common  law  state,  or  county,  the  jury, 
while  invested  with  absolute  power  in  ascer- 
taining the  facts  in  issue,  may  be  aided  by  the 
judge  in  arriving  at  a  correct  verdict.  Accus- 
tomed to  weigh  conflicting  testimony,  and  to 
reconcile  apparently  contradictory  facts,  to  sift 
the  worthless  and  irrelevant  matter  from  that 
which  is  valuable  and  which  should  be  con- 
trolling, the  judge  can  surely  render  valuable 
aid  to  the  jury  in  arriving  at  a  true  conclusion. 
Under  our  anomalous  system,  the  jude;e  is  re- 
(luired,  at  the  trial,  to  carefully  concealit  from 
tne  jury,  that  he  has  any  opinion  whatever 
upon  the  facts,  and  except,  indeed  for  the 
purpose  ot  preserving  oraer,  he  is  alniost 
wholly  useless  in  a  common  law  or  criminal 
trial.  It  is  true,  he  is  required  to  instruct  the 
jury  on  the  law  of  the  casQ,  but,  as  he  is  re» 
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(]^uired  to  give  the  converse  ot  every  proposi- 
tioDy  aud  is  not  allowed  to  make  any  applica- 
tion of  the  law  to  the  facts  proven,  his  instruc- 
tions, consisting  of  abstract  and  apparently 
contradictory  propositions,  are  practically  of 
but  little  value  to  the  ordinary  jury.  Any  ref- 
erence by  him,  in  his  instructions,  to  any  fact 
as  proven  by  the  evidence  renders  the  verdict 
illegal  and  erroneous.  Indeed,  the  more  con- 
trolling a  piece  of  evidence  may  be  in  the  case, 
the  greater  the  necessity,  under  our  system, 
that  any  allusion  to  it  should  be  avoided. 
It  has  even  been  said  that  the  judge  should 
refrain  from  giving,  in  the  presence  ot  the  jury, 
any  reasons  for  his  decisions  on  points  of  law 
arising  at  the  trial.  Still  more  remarkable  is 
it,  pernaps,  that,  under  existing  rulings,  it  is 
improper  for  the  judge  to  tell  the  jury  that 
the  testimony  of  an  informer,  or  of  an  accom- 
plice, should  be  viewed  with  suspicion  and 
carefully  scrutinizea  by  the  jury;  that  con- 
victions on  circumstantial  evidence,  alone, 
should  be  avoided,  unless  the  circumstances 
are  fully  established,  and  when  established 
negative  every  reasonable  theory  consistent 
with  innocence ;  that  experience  has  shown 
that  the  proof  of  admissions  or  declarations  is 
a  weak  class  oi  testimony,  and  of  comparatively 
slight  value ;  and  that  the  jury  should  not  con- 
vict unless  the  body  of  the  deceased  has  been 
found,  or  its  loss  accounted  for,  or  that  the 
law  presumes  that  any  particular  class  of  ev- 
dence  is  ot  more  or  less  value  than  any  other. 

I  contend  that,  if  the  ascertainment  of  the 
truth  is  the  object  of  judicial  investigation,  the 
experience  and  technical  knowledj^e  of  the 
juage  should  be  utilized  in  a  jury  trial,  by  re- 
quiring him  to  sum  up  the  facts,  and  assist  the 
jury  in  making  a  proper  application  of  the  law 
to  the  testimony.  It  is  true  that,  under  such 
a  system,  the  capability  of  an  ingenious  lawyer 
to  win  a  verdict  in  spite  of  a  contrary  prepond- 
erance of  evidence  would  be  greatly  lessened, 
but  a  full  compensation  for  this  is  to  be  found 
in  the  fact  that,  when  a  lawyer  has  a  case  of 
substantial  merit,  the  chance  of  the  jury's  being 
led  astray  by  irrelevant  or  inconclusive  matter 
would  be  reduced  to  the  minimum.  And  I 
think  I  may  say  that  the  old  idea  that  pre- 
viuled  many  years  ago,  that  the  judge  is  an 
uncontrolled  and  irresponsible  representative 
of  arbitrary  and  tvrannical  power,  dangerous 
to  the  libertv  of  the  citizen,  unless  hemmed  in 
and  shorn  of  power  by  checks  and  safeguards, 
has  been  wholly  exploded.  Under  our  system, 
the  jud^e  is  chosen  by  the  people,  is  in  sym- 
pathy with  the  people,  and  is  of  the  people. 

I  contend,  furthermore,  that  a  return  to  the 
system  of  a  charge  by  the  judge,  at  the  con- 
elusion  of  the  argument,  would  nec^eanly  ex- 


ercise an  elevating  and  highly  improving  influ- 
ence upon  the  iTar  itsclt.  Every  intelligent 
counsel  would  address  himself  to  the  presenta- 
tion to  the  jury  of  the  law  and  facts  as  he 
understands  them,  jury  speeches  would  con- 
tain infinitely  less  appeals  to  vulgar  prejudices, 
and  verdicts  would  rarely  be  based  upon  ex- 
traneous and  irrelevant  matter.  No  intelli- 
gent lawyer  would  stake  his  case  upon  an 
immaterial  issue,  or  a  clearly  unmaintainable 

hypothesis. 

it  may  be  that  gentlemen,  whose  practice  is 
mainly  confined  to  criminal  cases,  may  oppose 
such  a  change,  upon  the  ground  that  it  would 
tend  to  produce  convictions  rather  than  acquit- 
tals. To  this  I  reply,  let  the  right  prevail ! 
If  the  present  system  is  badly  adapted  to^  the 
execution  and  enforcement  of  the  criminal 
law,  societv  demands  that  it  should  be  dis- 
carded ana  a  better  system  adopted.  Bnt  it 
'.not  true  that  the  influence  of  the  judge 
would  be  uniformly  in  favor  of  convictions. 
I  am  sure  that  my  brethren  will  agree  with 
that  the  doctrine  of  reasonable  doubt. 


me 


which  does  such  yeoman  service  in  homicide 
cases,  is,  in  general  practice,  of  no  value  what- 
ever in  cases  of  larceny  and  receiving  stolen 
goods. 

Another  change  which,  I  tliink,  is  impera- 
tively demanded,  is,  that,  in  cases  where  the 
punishment  for  criminal  offenses  is  alternative, 
or  discretionary,  the  jury  should  be  restricted 
to  the  question  of  guilt  or  innocence,  and  the 
quantum  of  punishment  be  left  to  the  court. 
The  irregularity  in  the  execution  of  criminal 
justice,  under  our  present  system,  has,  in   my 
experience,  been  quite  striking.    I  can  remem- 
ber of  more  than  one  case  of  principal  and  acces- 
sory being  found  guilty,  where  the  punishment 
inflicted  on  the  accessory  exceeded^  that  in- 
flicted   on  the   principal.    A  few   instances 
occurring  in  the  Tenth  Judicial  District,  dur- 
ing the  past  two  years,  will,  perhaps,  illustrate 
my  views  more  forcibly  than  ady  argument  I 
can  make.    About  a  year  ago,  I  tried  a  case 
of  stabbing  with  intent  to    kill.     The  jary 
found  a  veraict  of  guilty,  and  fixed   the  pun- 
ishment at  one  year  in  the  penitentiarv.     The 
very  next  case  was  that  of  the  theft  of  a  mule, 
worth  about  $50,  and  the  verdict  was  ten  years. 
In  another  conntv,  I  tried  an  indictment  for 
murder.   A  negro  woman,  who  lived  upon  bad 
terms  with  her  husband,  came  up   suddenly 
behind  him  and  struck  him  on  the  back  of  the 
neck  with  a  wash-board,  from  which  he  died 
almost  instantly.    The  jury  found  her  guilty 
of  involuntary  manslaughter,  and  fixed  her 
punishment  At  a  fine  of  $50,  and  thirty  days' 
confinemsnt  in  the.county  jail.    The  same  jury 
tried  a  woman  for  keeping  a  disorderly  house, 
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and  fixed  her  puuislimeut  at  $400,  and  twelve 
months  in  the  county  jail.  At  the  term  which 
has  just  been  concluded,  I  tried  a  young-white 
man  for  stealing  about  ^1,000  worth  of  cattle. 
lie  pleaded  not  guilty,  but  the  evidence  was 
clear,  and  he  was  convicted,  and  his  punish- 
ment fixed  at  one  year.  On  the  next  day,  I 
tried  a  negro  for  stealing  a  lot  of  copper  pipe 
from  a  distillery.  He  pleaded  guilty,  and  trie 
jury  gave  him  fouryeare.  When  called  onto 
know,  if  he  had  anything  to  say  why  sentence 
should  not  be  pronounced,  he  replied  that  he 
had  nothing  to  sav,  except  that  he  was  sorry  he 
had  not  stolen  a  drove  ot  cattle  instead  of  |20 
worth  of  old  copper,  for,  if  he  had,  he  might 
have  escaped  with  one  year  instead  of  four ! 

If  the  extent  of  the  punishment  should  be 
regulated  in  any  degree  oy  the  moral  turpitude 
involved,  or  if  there  should  be  regularity  in 
the  infliction  of  punishment  for  crime,  some 
change  is  absolutely  necessary.    And,  in  mur- 
der cases,  the  laws  should  be  altered  so  as  to 
divide  the  oilense  into  degrees,  or  give  the  dis- 
cretion between  the  death  penal^  and  confine- 
ment  for  lite  to  the  judge.    My  experience 
leads  me  to  believe  that  the  jury  will  rarely 
inflict  the  death  penalty,  even  in  the  most  ex- 
treme cases,  unless  there  is  such  popular  excite- 
ment prevailing  at  the  time  of  the  trial  as  to 
make  the  jury  subservient   to  its  influence. 
Jurymen  say  constantly  on  their  preliminary 
examination,  that,  while  they  have  no  con- 
scientious scruples  as  to  the  infliction  of  capital 
punishment,  as  a  matter  of  personal  feeling, 
they  will  always  find  for  the  lower  penaltv. 
Perhaps  the  better  plan  would  be,  to  divide 
murder  into  two  degrees,  and  inflict  the  death 
penalty  for  the  first,  and  confinement  for  life 
for  the   second.    Another   matter  of  great 
moment  I  hesitate  to  refer  to,  because  of  the 
delicacy  which  should  be  observed  in  entering 
into  anything  like  a  criticism  of  the  mode  in 
which    judicial  duties  are  performed.    The 
Court   of  Appeals,    overwhelmed  by  labors 
greater  than  should  be  assigned  to  a  single 
court,  has  been  compelled  to  adopt  the  practice 
of  dividing  the  records   among   its  various 
members.    This  practice  renders  it  absolutely 
impossible  that  tne  litigants  in  the  Court  of 
last  resort  can  obtain,  at  the  hands  of  each 
judge,  a  careful  and  thorough  investigation 
of  his  case.    This  he  is  entitled  to.    AVnen  a 
man's  life,  liberty,  or  estate  is  at  stake,  the 
question  at  issue  should  only  be  decided  after 
a  careful  and  thorough  examination  of  the 
record  by  every  member  of  the  Court. 
I  know  of  no  other  state  where  this  practice 

Srevails.    In  the  Supreme  Court  of  the  United 
tates,  every  record  and  every  brief  is  printed, 
and  each  Judge  furnished  with  a  copy ;  it  is 


to  be  hoped  that,  since  a  new  Court  has  been 
established,  and  the  labors  of  the  Court  of 
Appeals  greatlv  diminished,  in  the  future 
some  plan  will  be  adopted  by  which  a  more 
desirable  practice  may  prevail. 
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APPROPRIATION     OP   LEASEHOLD    FOR 

STREET  PURPOSES. 


DISTRICT  COURT  OF  CUYAHOGA  COUNTY, 

OHIO. 


The  Cuyahoga  County  Agricultural  Society 

V. 

The  City  of  Cleveland. 


March  Term,  1882. 

Appropriation  of  Ijeasehold  Estalcby  Municipcd 
GovenivMntfor  Street  Purposes — Acc^dance  of  same 
by  the  Oily  within  the  six  months    idatutory  Option^  ' 
In/  ResobUion  of  the  Council — Expiration  of  Leasehold 
before  actual  entry — Liability  of  the  (Xty  on  the  award. 

At  the  March  Term,  1882,  of  the  District  Court 
of  Ohio,  within  and  for  Cuyahoga  County,  Ohio, 
the  above  named  corporation,  plaintiff  in  error, 
prosecuted  its  petition  in  error  against  the  city 
of  Cleveland,  to  reverse  a  judgment  of  the  court 
of  common  pleas  for  said  county  dismissing  its 
petition.  As  the  following  opinion  contains  a 
statement  of  someof  the  material  facts  involved, 
it  is  only  necessary  to  add  a  brief  statement 
of  the  case,  to  show  the  bearing  of  the  decision. 

The  city  of  Cleveland  in  1875,  appropriated 
land  by  proceedings  in  the  probate  court  of  said 
county  for  the  purpose  of  opening  and  extending 
Willson  Avenue,  a  street  in  said  city.  The  pro- 
ceeding was  by  application  for  a  jury  to  assess 
damages  and  award  compensation  to  owners 
under  the  statutes  of  Ohio. 

Among  others,  one  Caleb  Morgan,  the  owner 
of  the  fee  in  about  fifteen  acres  of  land  through 
which  the  street  was  to  run,  and  this  |)laintiff  m 
error,  a  lessee  of  said  fifteen  acres,  were  regularly 
made  parties  by  the  city  to  its  application.  The 
plaintiff  in  error  was  in  possession  of  this  land 
under  a  lease  from  Morgan,  taking  effect  Feb- 
ruary, 1867,  and  terminating  in  Februarv,  A.  D. 

1877. 

The  Agricultural  Society  had  improved  the 
grounds,  and  fitted  them  up  in  a  suitable  man- 
ner for  holding  fairs;  but  lor  a  year  or  more  be- 
fore the  appropriation,  had  ceased  using  the 
grounds  for  .that  purpose,  but  had  sub-let  them 
to  some  parties  wno  were  paying  to  it  the  annual 
rental  secured  by  the  Morsan  lease.  Th9  grounds 
contained  a  trotting  tracK  or  ring  prepared  at 
considerable  expense  to  the  Society,  on  which  to 
speed  and  exhibit  horses,  and  to  secure  this 
track  for  a  training  school  was  the  chief  object 
of  the  sub-tenants  m  renting  the  grounds.  The 
street  proposed  was  laid  out  across  this  track,  to 
its  entire  destruction.  The  plaintiff  in  error 
appeared  before  the  jury  in  the  probate  court, 
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introdaced  testimony  touching  its  rights  and 
damages,  and  was  separately  awarded  in  said 
court  the  sum  of  $530,  as  its  compensation ;  and 
Morgan  was  awarded  the  sum  of  $11,800,  as  his 
compensation  and  damages  foi  the  fee  and  rever- 
sion owned  by  him 

Within  the  six  months'  period  afforded  by  the 
statute  in  which  the  city  may  elect  to  take  land 
so  appropriated,  a  certified  copy  of  said  awards 
in  the  probate  court,  together  with  arecommend- 
at  ion  to  accept  the  same  were  presented  and 
made  to  the  city  council  of  the  defendant  in 
error,  by  its  Board  of  Improvements,  and  there- 
upon the  resolution  of  acceptance  set  out  in  tlie 
decision  was  adopted  Afterwards  the  city,  by 
its  officers,  discovered  that  before  the  city  would 
be  ready  to  actually  enter  and  open  up  the 
street,  the  leashold  of  the  plaintiff  in  error 
would  terminate.  Thereupon  the  city  declined 
to  pay  said  award  of  $530,  out  paid  all  the  other 
awards  including  Morgan's,  insisting  that  it 
haid  not  taken  the  leasehold  estate^^under  its  o|)- 
tion.  The  record  also  showed  thai  after  the 
action  of  the  city  especially  on  the  passaee  of 
said  resolution,  the  sub-tenant  had  surrendered 
the  premises,  and  the  plaintiff  in  error  lost  the 
entire  use  and  value  of  its  leasehold.  Suit 
was  brought  by  the  Society  on  this  state 
of  facts  to  recover  the  sum  of  $530,  with  interest. 

The  city  answered  denying  the  appropriation 
and  taking ;  denying  the  entrv  upon  plaintiff's 
estate,  and  averring  that  it  had  declined  toenter 
upon,  or  pay  for,  the  plaintiff's  property  under 
its  option  provided  by  statute.  The  result  and 
other  material  points  are  stated  in  the  decisions. 

B^bison  &  White,  attorneys  for  plaintiff  in 
error. 

Geo.  S.  Kain  and  Sherwood  &  Bunts,  City 

Solicitors  for  defendant  in  error. 

Their  Honors,  Lemmon,  Lockwood  and  Wick- 
ham  J.  J.  held  the  district  court;  the  decision 
of  the  court  is  as  follows : 

WiCKHAM   J. 

It  will  be  observed  that  the  only  issue  made 
in  the  pleadings  is,  whether  the  plaintiff  had 
the  full  benefit  and  enjoyment  of  the  land  and 
the  leasehold  interest  m  the  same,  undisturbed 
and  unmolested  bv  the  defendant,  during  the 
full  term  thereof  ending  Feb.  1st,  1877,  and 
whether  the  defendant  failed  to  take  possession 
of  the  plaintiff's  leasehold  premises  or  interest, 
within  six  months  after  the  assessment  of  com- 
pensation had  been  made  and  entered  in  the 
probate  court.  Upon  this  issue  of  facts  we  find 
that  an  error  has  occurred  in  the  action  of  the 
court  of  common  pleas.  We  think  the  evidence 
as  disclosed  by  the  bill  of  exceptions  fully  sus- 
tained the  court  in  finding  these  issues  in  favor 
of  the  defendant. 

This  being  BO  .the  question  remains,  was  the 
defendant  entitled  to  a  judgment?  The  issue 
presented  is  whether,  under  proceedings  to 
appropriate  land  by  a  municipal  corporation 
authorized  to  make  such  appropriation,  the  fee 
being  in  one  of  the  parties  defendant  in  the  pro- 


ceeding, and  the  leasehold  interest  in  another, 
the  council  of  the  city  having  by  a  resolution 
two  da^s  less  than  six  months  after  the  award 
of  the  jury  of  compensation  and  damages,  regu- 
larly accepted  the  award  and  directed  the  proper 
officer  to  tender  to  the  parties  the  amount 
awarded  to  them  respectively  and  having  failed 
to  take  possession  within  six  months,  can  refuse, 
upon  demand  of  the  owner  of  the  leasehold  in- 
terest, to  pay  him  the  amount  awarded  to  him. 

It  is  contended  by  the  counsel  for  the  defend- 
ant in  error  that  the  plaintiff  havine  only  a 
leasehold  interest  in  the  parcel  of  lanu  sought 
to  be  appropriated,  was  not  an  owner  of  the 
land  withm  the  meaning  of  the  statute,  and 
should  not  have  been  made  a  party  to  the  appro- 
priation proceeding. 

The  sections  of  the  statute  which  bear  upon 
that  arc  as  follows  : 

Section  2236  of  the  Revised  Statutes  of  Ohio 
provides  as  follows : 

**U))on  the  passage  of  the  resolution  by  the 
requisite  majority,  application  in  writing'  shall 
be  made  to  the  court  of  commron  pleas  of  the 
proper  county,  or  to  a  judge  thereofin  vacation, 
or  to  the  probate  court  of  the  county,  which  ap- 
plication shall  describe  as  correctly  as  possible 
thr  property  to  be  taken,  the  object  proposed, 
and  the  nam^  of  the  owner  of  each  lot  or  parcel 
of  the  property." 

The  section  next  following  provides  : 

^'Section  2237.  Notice  of  the  time  an  J  place  of 
such  application  shall  be  given  personally  in 
the  oruinary  manner  of  serving  legal  process  to 
all  the  owners  or  agents  of  the  owners  of  the 
property  sought  to  be  appropriated  resident  in 
the  state  whose  place  of  residence  is  known:  and 
to  all  others  by  publishing  the  substance  of  the 
application  with  a  statement  of  the  time  and 
place  at  which  it  is  to  be  made,  for  three  weeks 
next  preceding  the  time  of  the  application,  in 
some  newspaper  of  general  circulation  in  the 
county." 

Section  2243  provides : . 

"If  at  the  time  of  such  application  it  appears 
that  any  of  the  owners  ot  the  property  sought 
to  be  appropriated  are  infants  or  insane,  and 
that  they  have  no  guarlian,  a  guardian  ad  litem 
shall  be  appointed  to  act  in  theic  behalf/' 

"  Section  2245.  The  assessment  shall  be  in 
writing  signed  by  the  jury,  and  shall  be  so  made 
that  the  amonnt  payable  to  each  owner  may  be 
ascertained,  either  by  allotting  it  to  each  owner 
by  name,  or  on  each  lot  or  parcel  of  land.  The 
owners  shall  have  the  ri^ht  to  open  and  close 
the  case  in  the  introduction  of  evidence  and  the 
argument,  but  not  more  than  two  counsel  shall 
be  heard  tor  the  citv,  or  the  owners  of  any  sep- 
arate lot  or  tract  unless  the  court  for  good  cause 
direct  otherwise ;  and  the  inouiry  and  assess- 
ments shall  in  other  respects,  be  made  by  the 
iury  under  such  rules  and  regulations  as  shall 
be  given  by  the  court ;  and  when  a  buildins  or 
other  structure  is  situated  partly  upon  the  land 
sought  to  be  appropriated,  and  partly  upon  ad- 
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joining  land,  and^  such  structure  can  not  be 
dividea  u^n  the  line  between  such  two  tracts 
of  land  without  manifest  injury,  the  jury,  in 
assessing  the  compensation  to  any  owner  of  the 
lands,  shall  assess  the  value  of  the  same  exclu- 
sive of  the  structure,  and  make  a  separate  esti- 
mate of  the  value  of  the  structure ;  the  owner 
of  the  structure  may  elect  to  retain  the  owner- 
ship of  the  same  and  to  remove  it,  or  accept  the 
value  thereof  as  estimated  by  the  jury ;  if  he 
fail  to  make  such  election  within  ten  duvs  from 
the  date  of  the  report  of  the  jury,  or  within  ten 
days  from  the  date  of  ciEiuse  in  any  higher  court 
to  which  it  may  be  taken,  he  shaU  b^  deemed  to 
have  elected  to  retain  ana  remove  the  structure ; 
but  if  he  elects  to  accept  the  value  of  the  struct- 
ure, the  title  thereto  shall  vest  in  the  city  or 
village  making  the  appropriation,  which  shall 
have  the  right  to  enter  upon  the  land  for  the 
purnoee  of  removing  the  structure    therefrom." 

Tiiese  sections  evidently  recognize  and  refer 
to  thoee  having  an  estate  or  an  interest  in  the 
land  sought  to  be  appropriated.  They  do  not 
limit  the  inquiry  te  those  having  only  a  title 
in  fee  simple,  but  in  their  use  of  the  more  com- 
prehensive word  owner  show  their  intent  te  in- 
clude all  who  have  a  title  te,  or  an  interest  in 
the  land.  A  lensehold  interest  in  the  land  con- 
stitutes title  or  ownership  in  the  land.  The 
lessee  is  an  owner  of  tne  particular  estate 
granted  by  his  lease  as  well  as  is  the  remainder 
man  an  owner  of  his  estate  in  fee  simple. 
His  title  is  of  shorter  duration,  but  it  is  of  the 
same  kind.  And  it  will  hardly  be  claimed  that 
the  remainder  man  is  not  an  owner  of  the  land 
within  the  meaning  of  the  sections.  We  con- 
clude, therefore,  that  the  plaintiff  was  an  owner 
within  the  meaning  of  these  sections  and  was  a 
proper  party  to  the  appropriation  proceeding. 

It  is  said  further  by  the  counsel  for  the  defend- 
ant in  error  that  the  plaintiff  should  have  inter- 
pleaded with  Morgan  under  section  2247  which 
reads  as  follows : 

"When  the  assessment  has  been  made  by  the 
jury,  the  09urt  shall  make  ifuch  order  as  te  pay- 
ment or  deposit  by  the  corporation  as  may  seem 
proper :  such  order  shall  designate  the  time  and 
place  or  payment  or  deposit,  the  persons  entitled 
te  jreqeive  payment,  and  the  proportion  payable 
to  each ;  ana  the  court  may  require  adverse 
claimants  for  any  part  of  the  money  or  property 
te  interplead  and  mlly  determine  their  nghte 
in  the  same  proceeding."^ 

Now,  this  section  provides  that  the  court  may 
require  adverse  claimanto  for  any  part  of  the 
money  or  property  to  interplead  and  may  fully 
determine  their  righto  in  the  appropriation  pro- 
ceeding. In  whatever  case  or  condition  of  things 
the  provisions  of  this  section  may  be  resorted  to, 
it  is  quite  clear  that  no  such  case  arose  in  this 
proceeding,  for  there  were  no  such  claimants. 
The  jury  awarded  to  Morgan  a  certain  sum,  and 
to  the  plaintiff,  the  owner  of  the  leasehold  estate, 
another  sum.  Neither  was  laying  claim  to  the 
amount  awarded  to  the  other.  Each  was  satis- 
fied so  far  as  appears.    Nobody  was  disputing 


Morgan's  title  to  the  fee  and  consequently  his 
right  to  the  award  for  the  appropriation.  Nor 
was  anybody  disputine  the  plaintiff's  title  to 
the  leasehold  estate  ana  consequently  its  right 
to  ttib  sum  awarded  for  it. 

It  is  further  contended  by  counsel  for  the  city 
tliAt  under  the  provisions  of  section  6260,  the 
city  having  failed  to  take  possession  of  the  land 
until  after  the  lease  and  more  than  six  months 
after  the  date  of  the  award,  it  was  not  bound  to 
pay  the  amount  of  the  award  to  the  plaintiff. 
That  section  reads  as  follows : 

^'Sec.  2260.  When  a  municipal  corporation 
makes  an  appropriation  of  land  for  any  purpose 
specified  in  tnis  chapter,  and  fails^to  pay  for  or 
take  possession  of  the  same  within  six  months 
after  the  assessment  of  compensation  shall  have 
been  made,  as  hereinbefote  provided,  the  right 
of  the  corporation  to  make  such  appropriation 
on  the  terms  of  the  assessment  so  made,  shall 
cease  and  determine ;  and  any  land  so  appro- 
priated shall  be  relieved  from  all  incumbrance 
on  account  of  the  proceeding  in  such  case,  or  the 
resolution  of  the  council  making  the  appropria- 
tion ;  and  the  judgment  or  order  of  the  court, 
directing  such  assessment  to  be  paid,  shall  cease 
to  be  of  any  effect,  except  as  to  the  cost  adjudg^ 
against  the  corporation." 

We  understand  this  limitation  of  six  months 
in  this  action  to  be  for  the  protection  and  benefit 
of  the  owner.  It  is  fixed  so  that  the  owner  may 
no  longer  be  required  t3  wait  upon  the  action  of 
the  city;  that  a  time  may  come  after  which  he 
cannot  be  embarrassed  by  the  incumbrance  on 
his  land  on  account  of  the  proceedings  and  award. 
It  was  not  intended  by  this  section  to  prevent 
the  owner  from  accepting  at  any  time  from  the 
city  the  amount  of  the  compensation  awarded 
to  him. 

We  think  that  if  the  city  neither  accepto  the 
award  nor  pays  the  money,  nbr,  with  the  con- 
sent of  the  owner,  takes  the  land,  all  proceedings 
are  at  an  end,  between  the  city  and  the  owneri 
Neither  then  can  compel  the  other  to  act  further. 

But  in  this  case  the  city,  upon  the  proper 
recommendation  of  the  Boara  of  Improvemento 
and  within  six  months  from  the  oate  of  the 
award,  passed  the  following  resolution  in  re- 
sponse to  a  recommendation  of  the  Board  of 
Improvemento: 

'^Resolved,  that  the  city  auditor  be  and  is 
hereby  authorized  to  makd  a  tender  in  the  pro- 
bate court  of  the  amount  of  money  necessary  on 
the  basis  of  the  awards  made  by  said  court,^  of 
property  appropriated  for  the  extending  of  Will- 
son  Avenue  from  Sawtell  Avenue^  to  Broadway, 
to  complete  said  appropriation,  in  accordance 
with  the  recommendation  of  the  Board  of 
Iniprovements  this  evening." 

This  resolution,  we  think,  taken  in  connection 
with  Xhfi  recommendation  of  the  Board  of  Im- 
provemento to  accept,  constitutes  an  acceptance 
of  the  award  of  the  jury  to  pay  the  plaintiff  this 
amount  of  |630. 

Now,  what  force  should  be  given  to  thi6  accept- 
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ance?  We  think  it  ought  to  have  this  efTect: 
Togive  to  the  plaintiff  the  right  to  demand  of 
the  city  the  amount  of  its  award.  The  proceed- 
ing is  in  the  nature  of  a  contract.  The  city  sets 
on  foot  proceedings  in  the  probate  court.  It  pro- 
cures an  award  to  oe  made  of  an  amount  uhich 
it  may  compel  the  owner  to  take  and  relinquish 
his  ownership.  The  award  then  stands  for  at 
least  six  months  as  a  profxisition  or  offer  on 
the  pai  t  of  the  owner.  Tne  city  may  accept  it  at 
un}' time  (luring  the  six  months,^and  failing  to 
accept  it  within  that  time,  we  think  can  be  com- 
pelled bv  the  owner  to  carry  out  the  quasi  con- 
tract and  pay  the  award. 

But  it  is  said  that  the  city  not  having  taken 
possession  of  the  land  until  after  the  expiration 
of  the  lease,  it  received  nothing  from  the  plaint- 
iff ;  that  it,  in  fact,  tiever  entered  into  posses- 
sion of  the  plaintiff's  property;  that  the  plain- 
tiff's estate  in  the  land  had  then  become  extinct 
and  consequently  worthless. 

We  think  the  amount  to  be  paid  is  the  amount 
of  the  award.  The  city  connot  say,  in  case  of  a 
depreciation  in  value  of  land  appropriated,  and 
wnich  it  has  entered  upon  within  six  months — 
incase, for  instance, of  the  appropriation  of  the 
fee — that  it  will  pay  only  such  depreciated  value. 
The  value  relates  to  the  date  of  the  awnrd.  It  is 
subiect  to  no  deduction,  but  must  be  paid  in  full. 

These  being  our  views   in  brief,  we  conclude 
that  the  court  of  common  pleus  orred  in  its  refusal 
to  give  judgment  for  the  plaint  if^  and  in  giving 
it  for  the  defendant.    The  judgment   will  be 
reversed  at  the  cost  of  the  defendant. 


♦  »» 


THE    LEGAL  POSITION  OP  THE  SUEZ 

CANAL. 


International  rights  over  artificial  water  wavs 
from  sea  to  sea,  ana  their  relation  to  those  of  the 
power  owning  the  territory  in  which  such  waj'S 
are  situated,  will  probably  form  an  important 
branch,  of  the  international  law  of  the  future. 
At  present  there  are  hardly  any  instances  upon 
which  a  discussion  of  such  rights  can  be  founded. 
But  in  view  of  the  important  questions  which 
must  soon  be  settled  as  to  the  Suez  Canal,  it  may 
be  interesting  to  examine  what  the  legal  posi- 
tion, so  far  as  law  can  be  held  to  apply  to  a  sub- 
ject matter  so  new  and  so  anomalous,  of  that 
undertaking  is. 

The  relations  of  the  company  to  the  Egyptian 
Government  and  its  suzerain  are  defined  by  con- 
cessions granted  by  the  Khedive  in  1854  and 
1856,  and  finally  ratified  by  the  Sultan's  firman 
of  the  22nd  of  February,  1856. 

The  most  important  articles  ^Mrovide  that  the 
canal  shall  be  kept  open  at  all  times  as  a  neu- 
tral channel  to  the  merchant  ships  of  all  nations 
without  distinction  or  preference,  the  company 
being  allowed  to  charge  a  toll  not  exceeding  10 
francs  per  ton.  The  company  is  declared  to  be 
an  Egyptian  one,  and  all  disputes  between  it 
and  the  Egyptian  Government  or  third  parties 
are  to  be  decided  by  the  local   tribunals  accord- 


ing to  the  laws  of  the  country  and  to  treaties; 
but  as  regards  its  internal  affairs,  and  the  rights 
of  its  shareholders,  it  is  declared  to  be  a  French 
Socidc  Anompne,  and  subject  to  the  laws  regula- 
ting such  societies.  The  canal  and  its  dejx'nd- 
encies  are  made  subject  to  the  police  of  the 
Egyption  (lovcrnm^it,  in  the  same  manner  as 
the  rest  of  its  territory.  Certain  land  upon  the 
banks  is  given  up  to  the  company,  but  the  gov- 
ernment reserves  power  to  take  biick  and  occupy 
any  pointsof  struteiric  im|)ortance,  agreeing  not 
to  interfere  with  the  navigation  of  the  canal. 
The  concession  terminates  at  the  end  of  ninety- 
nine  years,  unless  a  fresh  .agreement  is  entered 
into,  and  it  is  ])rovided  that  the  1«^  per  cent, 
share  of  profits  given  to  the  Khedive  is  to  be  in- 
creased by  5  per  cent,  on  every  such  fresh  agree- 
ment till  it  has  reached  35  per  cent. 

There  is  nothing  in  this  concession  which  in 
any  way  abandons  the  sovereign  rights  of  the 
Egyptian  Government  or  its  suzerain,  the  Sul- 
tan, over  the  canal,  nor  which  gives  any  right*; 
to  any  other  jwwer.  It  is  simply  a  i)rivate  con- 
tract between  the  Khedive  and  the  comixmy, 
ratified  by  the  Sultan.  Acting  upon  this  view 
the  company,  soon  after  the  opening  of  the  wi- 
nal,  obtained  leave  from  the  sultan  to  charge  a 
sur-tax  of  one  franc  per  ton  for  the  passage  of 
vessels,  and  they  then  further  increased  the  toll 
withont  such  leave  by  charging  uj)on  what  thej' 
considered  the  actual  capacity  instead  of,  as  at 
first,  upon  the  registered  tonnage  of  vessels  us- 
ing the  canal.  The  sultan,  pressed  bv  the  pow- 
ers to  put  an  end  to  this  exsiction,  called  a  con- 
ference in  October,  1873,  at  Constantinople,  t^ 
agree  u^xin  a  general  standard  of  tonnage.  The 
conference  wisely  refused  to  embark  upon  this 
general  question,  but  agreed  upon  a  mode  cif 
measurement  which  they  considereil  fair  for  the 
Suez  Canal,  and  recommended  the  Porte  that  the 
company  should  be  compelled  to  adopt  this 
measurement,  and  at  the  same  time  should  be 
allowed  to  charge  a  sur-tax  of  three  francs  per 
ton,  to  be  reduced  upon  a  sliding  scale  as  the 
tonnage  of  the  ships  using  the  canal  increased. 
The  Porte  accepted  these  recommendations,  and 
at  the  same  time  voluntarily  declared  that  the 
Turkish  Governmeht  would  not  allow  any  in- 
creased toll  to  be  levied  without  its  consent,  aii<l 
would  come  to  an  understanding  with  the  prin- 
cipal powers  interested  before  coming  to  a  de- 
cision. 

The  Powers  throughout  the  negotiation  rec- 
ognized the  absolute  right  of  the  Porte  to  regulate 
the  tolls,  and  the  recommendations  of  the  Con- 
ference were  carried  out  as  the  act  of  the  Porte. 
The  company  refused  to  accept  the  terms  agreed 
upon,  and  even  issued  a  notice  that  the  canal 
would  be  closed.  They  only  yielded  under  pres- 
sure of  the  despatch  of  an  Egyptian  force  to  seize 
the  canal;  ana  accepted  the  new  dues  only  un- 
der protest  until  1876,  when  an  agreement  was 
come  to,  slightly  modifying  in  the  company's 
favor  the  terms  iniiKwed  by  the  Conference. 
About  the  same  time  a  dispute  arose  as  to  juris- 
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diction,  the  company  clainriing  to  have  all  dis- 
putes in  which  tliey   were  concerned  tried  by 
the  French  Consuhir,  instead  of  the  Egyptian 
Court.    The  French  Government,  however,  re- 
pudiated any  claim  that  the  company  was  solely 
under  French  jurisdiction,  and  the  controversy 
came  to  an  end  on  the  establishment  of  the  inter- 
national  tribunals  in  Egypt  in  1874.    The  pur- 
chase of  the  Khedive's  shares  by  the   English 
Government,  though  it  gave  the  Government  a 
hms  standi  to  enforce  the  rights  of  the  com  pan  v 
in  the  agreement  with  the  Khedive  and  the  Sul- 
tan, could  not  afiect  its  international  position, 
and    some    negotiations,    which    were    started 
shortly  before  that  purchase,  for  the  handing 
over  the  manaf^ement  of  the  canal   to  an  Inter- 
national Commission,  fell  to  the  ground  before 
the  decided  opposition  of  the  Porte.    At  the  out- 
break of  the  Kusso-Turkish   war,  M.  de  Lessepa 
propofied  a  general  agreement  between  the  Euro- 
pean Governments,  that  the  canal  should  at  all 
times  he  open  for  ships  of  war  as  well  as  of  peace, 
the  disembarkation  only  of  troopsand  munitions 
of  war  being  forbidden.    Lord  Derby,  however, 
refused  to  entertain  the   proposal  of  any  such 
agreement,  and  contented  himself  with  a  notice 
toJx>th  the  belligerent  governments  that  any 
attempt  to  stop  the  canal  would  be  incompatible 
with  the  maintenance  of  Her  Majesty's  Govern- 
ment of  passive  neutrality.    It   would    seem, 
therefore,  that  there  are  no  special  international 
obligations  afiecting  the  Suez  Canal  at  all.    It 
is  simply  a  part  of  the  territory  of  Egypt  and 
her  suzerain  the  Sultan,  subject  in  all  respects 
to  their  control,  but  leased  for  ninety-nine  years 
to  a  company  formed  under  and  governed  by 
French  law,  upon  terms  which,  in  so  far  at  least 
as  regards  the  tolls  to  be  levied  for  passage,  the 
Sultan  has  voluntarily  declared  he  will  not  alter 
without  consulting  the  Powers..    It  is  also  sub- 
ject to  whatever  rights  of  user  can  be  claimed 
over  it  by  international  law  in  consequence  of 
its  being  one  of  the  highways  of  the  world,  and 
the  only  passage  between  two  open  seas,  which 
rights  have  been  to  some  extent  recognized  by 
the  votnutary  declaration  of  the  Sultan  above 
referred  to.    What  the  measure  of  such  right 
may  be  it  is  impossible  to  say,  but  they  cannot 
be  greater  than  those  which  obtain  in  a  natural 
strait  between  two  seas  where  both  shores  are 
in  the  territory  of  the  same  power.    It  seems  to 
be  the  accepted  opinion  of  the  jurists  that  in 
suclt  a  case,  while  the  territorial  power  has  no 
right  to  prevent  the  passage  of  merchant  ships, 
no  other  power  has  a  right  to  claim  passage  for 
ships  of  war,  or  troopships.    In  law,  tnerefore,  as 
well  as  in  fact,  the  canal  can  only  be  kept  open 
for  English  troopships  and  ships  of  war  either 
by  special  treaty  with  all  the  European  powers 
or  by  England's  possessing  in  some  form  or  ain- 
other  the  territory  within  which  the  can  al  is 
situated. — Law  Time$. 


GIFT— WARD    TO    GUARDIAN— FRAUD- 
EVIDENCE— EQUITY  PLEADING  AND 
PRACTICE— MULTIFARIOUSNESS 
—DEMURRER. 


SUPREME  COURT  OF  VERMONT. 


Wade  v.  Pulsifeb. 


•♦-•• 


1.  The  gift  from  a  ward  to  a  guardian  is  voidable ;  and 
the  burden  of  proof  in  on  the  donee  to  show  that  tlio 
trauHuction  was  fair;  tiiut  it  wan  freely,  voluntarily  and 
understnndingly  made ;  and  that  the  donor  bad  cH>ni|K.*' 
tent  and  disinterested  advice  as  to  the  subjeel-inatter  of 
the  gift.  Mere  lapse  of  time  is  no  protection  to  the  guar 
diati;  for,  while  it  is  proof  of  aoqulesoenee  and  oonlirina- 
tion  there  can  be  no  continnation  by  the  $lonor  without 
a  knowledge  of  the  invaliditv,  of  "the  gift|  and  of  liis 
right  to  set  it  aside;  and  It  la  incumbent  ota  Iho  don(*e 
to  establish  such  knowledge,  not  by  guess-work,  but  by 
substaniial  facts  proved;  and,  also,  that  the  acquies- 
cence was  the  free  and  intelligent  ciioice  of  tlie  donor, 
and  not  the  product  ol  the  conlldential  relation. 

2.  The  objection  to  multifariousness  must  betaken  by 
demurrer,  and  insisted  on  before  final  hearing;  and  It 
cannot  bo  made  by  aMswer. 

Bill  in  Equity.  Iia  H.  Allen  died  inestato 
April  1,  1806,  Icavin^:  his  widow,  Francen,  a  son, 
Charles  P.,  and  two  daughters,  Sarah  M.  Wado 
and  Mary  F.  Beauclerk,  to  whom  his  estate  was 
distributed.  October  15,  1868,  Sarah  M.  trans- 
ferred under  age  to  Charles  P.  Allen,  her  step- 
brother, $14,209.84  of  what  had  been  distributed 
to  her  as  part  of  her  share  of  her  mother's  es- 
tate. The  transfer  purports  to  have  been  made 
on  the  consideration  of  love  and  affection.  Feb- 
ruary 27,  1869,  Mary  F.  transferred  to  Charles 
P.  Allen  by  a  like  instrument  and  for  a  like 
consideration,  $12,131.10  of  her  share  of  her 
mother's  estate.  Charles  P.  Allen  was  the  ad- 
ministrator upon  the  estate  of  the  mother  and 
guardian  of  his  sisters.  Charles  P.  in  his  life- 
time, and  his  estate  since  his  decease,  has  never 
paid  to  his  sisters  or  their  representatives  any 
portionof  either  of  said  sums,  and  the  bill  in 
this  case  is  brought  to  enable  said  Sarah  M.  and 
the  representatives  of  said  Mary  Frances  to  re- 
cover said  sums  respectively,  with  the  interest 
thereon  from  September  15,  1868.  Sarah  M. 
was  nearly  of  age  at  the  time  she  made  said 
transfer,  said  transfer  being  made  October  15, 
1868,  and  she  having  been  born  October  18, 1850. 
Mary  F.  was  born  July  31,  1854.  Charles  P. 
Allen  filed  his  administration  account  and  after 
a  thorough  e3tfemi nation  his  sisters  gave  receipts 
for  the  amount  decreed  and  paid  upon  settle- 
ment. There  was  no  evidence  that  Sarah  M.  or 
Mary  Frances,  after  attaining  n«ajority  ever 
talked  with  Charles  P.  Allen  in  regard  to  their 
transfer  to  him. 

Powers,  J. 

Courtsof  equity  look  with  a  jealous  eyts  upon  all 
dealings  between  persons  sustaining  confiden- 
tial relations  to  each  other.  They  will  not  al- 
low guardians,  trustees,  attorneys,  or  other  per- 
sons whose  duty  it  is  to  guard  the  interests  of 
others  to  reap  any  advantage  from  the  trust  re- 
lations. They  will  not  allow  the  promptings  of 
self-interest  to  come  in   conflict    with  .  the  re- 
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quirements  of  duty.  This  rule  dues  not  rest 
upon  the  theory  that  any  actual  fraud  is  present 
in  the  particular  transactions;  but  upon  the 
broader  ground  that  in  such  relations  no  oppor- 
tunity to  commit  fraud  shall  be  tolerated. 
The  chance  to  do  a  wrong  is  the  /<m«  ei  origo 
malonim.  The  jurisdiction  of  courts  of  equity  to 
set  aside  dealings  in  case  of  this  character  has 
long  been  established;  but  the  courts  have  al- 
ways been  careful  not- to  fetter  their  jurisdiction 
by  defining  the  exact  limits  of  its  exercise.  At 
tlie  time  the  gifts  were  made  in  this  case,  Sarah 
M.  and  Mary  F.  Allen  were  both  minors,  and 
Charles  P,  was  their  legal  guardian.  In  addi- 
tion to  the  influence  incident  to  this  relation, 
Cliarles  P.  sustained  the  nearer  and  more  jpoten- 
tial  relation  of  a  brother,  enjoying  the  unlimited 
confidence  and  affection  of  his  sisters.  The 
father  and  mother  hiui  both  deceased,  leaving 
Charles  as  the  substantial  bead  of  the  family. 
The  girls,  undoubtedly,  had  but  little  prac- 
tical knowledge  of  the  large  fortune  left  them 
by  their  father,  nor  of  the  very  considerable  ad- 
ditions made  to  it  by  the  death  of  their  mother. 
It  is  an  universal  rule  that  a  guardian  seeking 
to  hold  a  benefit  conferred  by  his  ward,  takes  the 
burden  of  showing  that  the  ward,  with  full 
knowledge  of  the  character  of  the  act  he  was 
doing,  freely  and  voluntarily  made  the  gift. 
Kerr  on  Fraud  and  Mistake,  151.  In  the  ab- 
sence of  such  proof,  the  presumption  arises  that 
the  gift  was  prompted  by  the  influence  and 
pressure  of  the  conndential  relations  subsisting 
Detween  the  parties.  And  the  scrutiny  which 
courts  apply  to  gifts  in  such  cases  is  more 
searching  than  m  cases  of  contracts  made  be- 
tween the  parties.  Lapse  of  time  might  sup- 
port a  claim  that  Sarah  had  acquiesced  in  the 
transaction  if  it  had  been  followed  by  a  long  de- 
lay, unexplained,  before  she  called  it  in  question 
But  acquiescence  is  not  predicablo  of  a  valid 
gift;  such  gifts  are  always  good.  It  is  only 
when  the  gift  is  originally  voidable  that  it  is 
made  irrevocable  by  acquiescence.  The  pro- 
tection afforded  by  lapse  of  time,  therefore,  can 
be  invoked  only  when  the  original  gift  was  not 
freely  and  understandingly  made.  Accordingly, 
b}'  force  of  the  rule  auove  cited,  which  calls 
upon  the  guardian  to  supply  this  proof,  the  pre- 
sumption of  undue  influence  arises,  and  the 
gifts  must  be  treated  as  voidable  when  made, 
and  as  voidable  now  unless  they  can  be  support- 
ed upon  the  ground  of  acquiescence.  In  the 
consideration  thus  far  given  to  the  transaction 
in  question,  no  prominence  has  been  given  to 
the  fact  that  the  girls  were  minors  when  the 
gifts  were  made ;  because  the  age  or  capacity  of 
the  persons  making  the  gift  is  oMittle  import- 
ance in  cases  where  a  confidential  relation  ex- 
ists. It  is  not  the  incapacity  of  infancy,  but  the 
incapacity  of  wardship .  that  enables  these  girls 
to  complain.  It  is  not  a  c]^uestion  involving 
dealings  between  an  infant,  incapable  of  bind- 
ing himself,  with  an  adult,  who  may  be  bound. 
It  is  a  question  between  a  ward  who  is  in- 
capable of  giving  and  a  guardian    incapable  of 


ac^pting.  The  relation  between  the  parties 
thus  creates  a  mutual  disability.  Acquiescence 
is  matter  of  defence.  It  is  not  a  line  of  conduct 
that,  bv  relation  back,  makes  the  gifts  valid  ab 
mitio;  but  is  a  state  of  facts  arising  ex  jiosl  fartOf 
that  enables  the  defendant  to  say  that  no  rem- 
edy is  available  to  the  claimant  to  set  aside  the 
gift.  Hence  the  burden  of  proof  to  show  ac- 
quiescence is  upon  the  person  claiming  to  hold 
the  gift.  Kerr  on  Fraud  and  Mistiike,  301.  And 
the  burden  is  not  discharged  by  guess-work; 
but  substantial  facts  must  be  proved,  or  the  de- 
fence fails.  To  make  out  the  defence  it  must 
be  shown,  first,  that  the  wards  knew  that'the 
gifts  were  invalid,  and  that  they  have  the  right 
to  set  them  aside;  second,  that  knowing  these 
facts  they  have  consenteu,  for  an  unreasonable 
time  that  the  gifts  might  stand  unquestioned ; 
and  third,  that  this  consent  is  the  result  of  their 
free  and  intelligent  choice  and  not  the  nroduct 
of  the  pressure  and  influence  of  the  conndential 
relations  existing  between  the  parties.  The 
wards  must  know  that  the  gifts  were  invalid 
and  their  right  to  have  the  property  restored  to 
thenl.  y  A  man  cannot  be  said  to  acquiesce  in 
what  he  does  not  know,  nor  can  he  bo  bound  by 
acquiescence  unless  he  is  fully  apprised  as  to 
his  rights  and  all  the  material  facts  and  circum- 
stances of  the  case."  Kerr  on  Fraud  and  Mis- 
take, BOO;  Stump  v.  Gaby,  2  De  G.,  M.  &  G. 
623;  Farrant  v.  Blanchford,  1  De  G.,  J.  &  S.  118; 
Murray  v.  Palmer,  2  Sch.  &  Lef.  474;  Kempson 
V.  Ashbee,  10  Chan.  App.  15 ;  1  Perry  on  Trusts, 
§  467.  The  silence  of  Sarah  and  Mary  since 
their  marriage — the  absence  of  all  evidence  that 
they  or  Charles  ever  made  any  allusion  to  the 
gifts,  and  the  continued  confidence  that  the  girls 
reposed  in  Charles,  that  gave  him,  to  some  ex- 
tent, the  continued  management  of  their  prop- 
erty, and  at  all  times  turned  them  to  him,  as 
their  adviser,  are  facts  that  raise  the  presump- 
tion, in  the  absence  of  evidence  to  the  contrary, 
that  whatever  acquiescence  existed  in  the  case 
is  traceable  to  the  same  influence  that  vitiated 
the  gifts  when  originally  made.  Under  such 
circumstances,  their  claim  to  relief  would  never 
outlaw  or  grow  stale.  On  the  contrary,  their 
cause  of  action  would  be  new  every  morning  and 
fresh  every  evening. 

The  defendants  contend  that  the  bill  is  multi- 
farious, in  that  the  claims  of  the  orators  represent 
distinct  interests  against  a  common  defendant. 
But  the  objection  of  multifariousness  must  be 
taken  by  demurrer,  and  insisted  upon  before 
final  hearing.  Lord  Redesdale,  the  highest  au- 
thority we  have  upon  the  subject  of  equity 
E leadings,  says,  in  Whale^  v.  Dawson,  2  Sch.  & 
rcf.  371,  that  the  objection  must  be  taken  by 
demurrer,  and  that  it  IS  too  late  to  complain  after 
the  cause  has  proceeded  to  a  bearing.  Sir  J. 
Wigram,  V.  C,  in  Bensan  t;.  Hadfield,  4  Hare, 
39,  says,  except  in  special  cases,  this  objection 
will  not  be  allowed  to  prevail  at  the  hearing. 
To  the  same  effect,  Wellborn  v.  Tiller,  10  Ala. 
305  ;  Oliver  t?.  Piatt,  3  How.  412 ;  Clark  v.  Phelpp, 
6  Johns.  Ch.  214 ;  Jones  v.  Earl  of  Stafford,  3  P. 
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Wm.  81 ;  Hendrickson  v.   Wallace,  9  Reporter. 
411;  Underbill  v.  Von  Cortlandt,  2  Johns.  Ch, 
3G9;  Cousens  v.Rosse,  L.  R.  12  Eq.  C-^s.  366. 
Decree  for  orators. 


^  •  ♦ 


RAILROADS— NEGLIGENCE— BAGGAGE- 
LINE  OF  RAILROADS— ACTION. 


SUPREME  COURT  OF  GEORGIA. 


Wolff  v.  Central  R.  R.  Co. 


February  1882. 

1.  Section  20S4  of  the  Code  providing  that  the  last  of  a 
conii<»ctiiig  line  of  railroads  over  which  goods  are  ship- 
lied  wliich  receive  thciii  as  in  gpod  order  is  liable  to  tlie 
csonsigtiee,  does  not  spply  to  baggage  of  a  passenger 
dioeked  and  accompanying  hitn  on  iiis  passage. 

2.  Where  a  passenger  with  a  through  ticket  over  a 
connecting  line  of  railroads  checks  his  baggage  at  tlio 
starting  point  througli  to  his  destination,  ana  upon  ar- 
rival, it  is  damaged  or  has  been  broken  open  and  robbed, 
he  may  sue  the  railroad  which  issued  the  check,  or  he 
may  sue  the  road  delivering  the  baggage  in  bad  order. 

3.  That  under  tlie  Amtrioan  authorities  each  of  tlie 
roads  composing  such  a  continuous  line  over  which  a 
passenger  travels  on  a  through  ticket,  and  baggage  is 
sent  oil  a  through  dieck,  is  a  principal  contractor,  adopt- 
ing the  contract  of  the  first  road,  and  is  therefora  liable 
for  spillation  of  baggage,  irrespective  of  the  point  at 
whicn  it  actually  cxxsurred. 

4.  Are  such  roads  also  Jointly  liable  as  partners  or 
Joint  contractors  7 

The  plaintiff  in  error  purchased  a  through 
ticket  from  New  York  to  Macon,  Ga.,  which 
ticket  was  the  usual  coupon-tickpt,  and  in- 
cluded a  coupon  of  the  Central  Railroad,  upon 
which  last  coupon  the  plaintiff  Dassed  over  the 
line  of  the  Central  Raiiroad  witn  her  baggage, 
which  was  received  at  Macon  in  apparently  good 
order,  but  upon  opening  her  trung  she  found  it 
had  been  robbed  of  clothing,  etc.,  to  the  amount 
of  $800.  The  trunk  was  checked  throuf^h  from 
New  York  to  Macon  by  the  same  parties  who 
sold  the  ticket.  Proof  was  made  of  the  owner- 
ship and  loss  of  the  articles  after  they  were  de- 
livered to  the  oiBcials  in  New  York,  and  that 
the^  were  usual  and  ordinary  baggage.  On 
closing  plaintifiTs  testimony  the  court,  on  mo- 
tion ot  defendant's  counsel,  liwarded  a  nonsuit ; 
whereupon  plaintiff  excepted.  Counsel  for 
plaintiff  in  error  insists  that  the  rule  of  liability 
prescribed, by  §  2084  of  Code  against  connecting 
roads  and  under  different  companies,  where 
goods  are  to  be  transported  over  more  than  one 
road,  includes  baggage  accompanying  a  pas- 
senger, which  rule  *' makes  the  last  company 
which  has  received  the  goods  as  in  good  order 
responsible  to  the  consignee  for  anv  damages, 
open  or  conceal^,  done  to  the  goods.'^ 

Speer,  J. 

1.  We  cannot  believe  it  was  the  intention  of 
the  legislature  to  include  the  transportation  of 
l>aggAge  under  the  term  "  goods."  There  is  in 
the  same  chapter  including  that  section,  regula- 
tions touching  the  transportation  of  bf^ggage 
that  do  not  apply  to  goods.  Section  2ffll  of  that 
chapter  declares  ''the  company  is  responsible 
for  oaggage  placed  in  their  care."  The  next 
section   provides  for   the  checking  of  baggage, 


and  iin]K>seMa  penalty  for  failing  to  conform  to 
the  regulation   toucliing  the    Hume.    A  lien  is 
given   to  the  company    for  the  cost   of  trans- 
portation, which  extends  to  the  fare  of  the  pas- 
senger.   There  are  also  limitations  as  to    the 
liability  of  the  company  on  the  value  of  the  bag- 
gage for  the  fare  takc*n,  which   do  not  ap])ly    to 
goods.    The  distinction  between  gcxxis  and  bag- 
gage is  til  us  so  clearly  recognized  by  the  context 
that  we  can  not  construe  section  2084  as  being  in- 
tended to  include  baggage  under  the  term  ''goods." 
The  rule  of  liability  of  a  common  carrier  for  bag- 
gage is  well  underntood,  but  in  the  case  of  (con- 
necting roads,  in  tlie  absence  of  proof  as  to  where 
the  loss  occurred,  which  one  is  liable,  is  now  the 
question.    Defendant  insists  that  tlie  coiiniiany 
in  New  York  who  sold  the  through  ticket  is  re- 
sponsible; and  so  this  court  ruled  in  Hawley  v. 
Screven,  62  Ga.  347,  but  did  not  rule  that  such 
road  alone  was  liable.    Is  this  the  onl}'  one  lia- 
ble unless  the  act  of  S{K)Hation  is  established. us 
having    occurred  on  a    particular  road?    The 
plaintiff  purchased  a  through  ticket    from  New 
York  to  Macon  by  which  the  connecting  roads 
contracted  to  trans{)orl  her  and   her   baggage. 
There  is  no  evidence  as  to  where  the  spoliation 
occurred.    In  the  absence  of  ]xisrtive  statutory 
regulations  as  to    the  liability   of  connecting 
roads  in  the  tran8]K)rtation  of  baggage  when  loss 
or  damage  to  the  same  occurs,  we  find  the  Eng^ 
lish  and  American  decisions  are  not  in  harmony. 
The  English  rule  is,  that  the   carrier  who  re- 
ceives the  goods  and  contracts  to  carry    them 
over  the  entire  route  is  liable,  holding  the  inter- 
mediate carriers  to  be  agents  of  the  first  road, 
and  that  there  is  no  priority  of  contract  between 
the  agents  and  owner  of  the  goods.    The  courts 
of  this  country  do  not  recognize  this  doctrine, 
and  we  do  not  think  it  fair  to  our  own  citizens 
to  send  them  to  a  foreign  jurisdiction    to  seek 
redress  if  it  can   be   avoided  ccmsistently  with 
our  rules  of  law.    We  conclude,  from  an  exam- 
ination of  our  own    authorities,  that   the  true 
rule  in  case  of  connecting  roads  for  liability  of 
baggage  should  1>e,  that  when  two  br  more  rail- 
roads are  associated  together,  and  form  a  contin- 
uous line  for    the  transportation  of  passengers 
and  baggage,  giving  to  each  the  rignt   to  sell 
these  through  tickets  with  coupons  over   the 
several  roads,  and  thus  bargaining  for  the  trans- 
portation of  passengers  over  the  whole  line,  and 
receiving  the  price  of  said  tickets,  the  same. to 
be.diviaed  among  them   at  periodical   settle- 
ments, the  company  so  selling  and  contracting 
is  the  agent  of  the  several  companies  composing 
such  lines,  rather  than  to  regard  the  other  com- 
panies as  its  agent  in  performing  the  service 
allotted  to  them.    9  Am.  Rep.  474 ;  6  lb.  434. 
The  sale  of  such  tickets  is  for  the  common  bene- 
fit of  all  the  companies,  and    the   receipts  from 
them  are  presumptively  divicled  between  them 
in    proportion    to  service   rendered  by    each, 
making  them  interested  as  principals  and  not 
as  agents.    In  fact,  they  stand  substantially  in 
the  position  of  partners  in  such  through  busi- 
ness, and  may    be,   perhaps,  jointly  as  well  as 
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Bcverally  liable  as  such.  There  arc  numerous 
decisions  that  hold  them  as  to  this  through  bus- 
iness, jointly  liable  as  partners  through  the  en- 
tiro  route.  "Angell  on  Car.  93,  an.i  cases  cited; 
Story  on  Bailm.  506,  and  cases  cited  ;  11  Wend. 
671;  19  lb.  329;  7  Rich.  (S.  C.)  201;  4  Seld. 
37;  11  Wend.  575;  To  hold  these  as- 
sociated companies  severally  liable  on  these 
throuffh  contracts  springs  from  the  necessity  of 
the  rule.  To  remit  the  owner  whose  bageage 
has  been  lost  or  damaged,  to  the  company  where 
the  loss  or  spoliation  occurred,  is  simply  to  deny 
him  all  redress.  For  he  has  no  means'  to  ascer- 
tain the  facts  except  at  the  pleasure  of  the 
company,  who,  it  is  to  be  presumed,  will  not  be 
prompt  to  furnish  evidence  of  their  own  negli- 
gence and  liability.  To  drlye  the  owner  to  a 
foreign  jurisdiction  for  redress  is  not  consistent 
witl)  our  public  policy.  To  hold  each  company 
liable  for  negligence  or  loss  incurred  while  trans- 
porting under  one  continuous  and  joint  contract 
made  with  the  owner,  will  interest  all  alike  to 
be  diligent,  and,  if  loss  should  occur,  it  is  more 
equitable  for  the  losses  to  be  apportioned  among 
them,  as  they  apportion  the  profits  of  their 
ioint  enterprise,  rather  than  that  the  loss  should 
be  borne  alone  by  the  owner.  The  contract  for 
transportation  is  made  with  the  joint  continu- 
ous line ;  they  act  for  each  other  and  receive  the 
fruits  of  the  contract  as  common  agents  one  for 
the  other.  The  rule  holding  each  liable  in  case 
of  loss  is  founded  in  equal  justice,  and  is  far 
more  equitable  and  convenient  than  the  rule 
which  holds  that  the  company  alone  should  be 
liable  Which  sold  the  through  ticket,  and  which 
maybe  as  free  from  fault  as  any  intermediate 
company. 

Jaocson,  C.  J., 

Concurring,  stated  that  the  exact  point  de- 
cided, and  in  which  the  entire  court  concurred, 
was  the  grant  of  the  nonsuit  on  the  grouodof 
non-liability  of  the  last  road. 

Judgment  reversed. 


■♦•♦' 


LANDLORD    AND     TENANT— EVICTION- 
INTENTION. 


SUPREME  JUDICIAL  COURT  OP  MASSA- 

CHUSETTS. 


Skallt  v.  Shutg. 


March,  1882. 

If  a  landlord  wrongfoUy  entera  open  demised  protn- 
iaet  and  does  anoh  acts  as  render  the  buildings  unsafe, 
unfit  for  oocsupanev,  and  the  tenants  therefore  abandon 
thcfpreinises,  itisln  law  an  eviction  ;  afld  the  intention 
with  whioh  the  acta  were  done  by  the  landlord  is  not  a 
question  of  fact  for  the  Jury. 

Action  of  contract  in  two  counts ;  the  first 
count  was  for  breach  of  covenants  of  a  Jease  for 
quiet  employment,  the  second  count  for  eviction 
of  the  plaintiff  from  the  premises.  The  plaint- 
iff' introduced  evidence    tending  to   show  that 


some  nine  vears  after  he  had  entered  into  pos- 
session under  his  lease  the  defendants  came 
upon  the  premises  against  his  protest;  that 
they  dug  under  a  three-story  tenement  bouse 
which  he  had  erected  thereon,  and  left  a  large 
opening  under  one  end,  which  prevented  the 
use  of  the  cellar ;  that  they  dug  away  a  portion 
of  the  support  of  the  building,  so  that  it  settled 
upon  one  side  and  was  rendered  unsafe  for  oc- 
cupancy; that  they  opened  a  drain  which  ran 
through  the  leased  premises,  and  opened  a  cess- 
pool which  was  upon  them,  and  left  it  open ; 
that  in  conseouence  of  these  acts  the  plaintifi^s 
tenants  abanaoned  the  building ;  and  that  the 
plaintiff*  surrendered  the  keys  of  the  buildinf; 
and  brought  this  suit  to  recover  damages  for 
eviction.  The  defendants  introduced  evidence 
tendine  to  contradict  the  evidence  of  the  plaint- 
iff'; ana  also  evidence  to  show  that  they  had  no 
intention  of  destroying  the  enjoyment  of  the 
plaintiff  in  the  premises.  The  jury  returned  a 
general  verdict  ior  defendants,  and 'found  speci- 
ally that  the  defendants  did  not  evict  the  plaint- 
iff from  the  premises.  The  plaintiff  took  ex- 
ceptions. 

W.  Allen,  J. 

The  question  of  the  intention  of  the  defend- 
ants was  treated  at  the  trial  as  a  question  of  fact 
to  be  tried  by  the  jury  upon  inference  which 
they  might  araw  from  the  acts  themselves,  and 
from  other  evidence  in  the  case,  including  the 
testimony  of  one  of  the  defendants,  that  she  did 
not  have  any  intention  of  destroying  the  plaint- 
ifi^s  enjoyment  and  occupation  olT  the  premises, 
and  with  instructions  that  unless  the  jury 
found  that  the  acts  were  done  bv  the  defendants 
with  the  intention  that  the  lessee  should  no 
longer  continue  to  hold  the  premises  or  to  have 
the  enjoyment  thereof,  there  would  be  no  evic- 
tion. A  definition  of  eviction  has  been  some- 
times given  bv  which,  to  constitute  an  eviction 
of  a  tenant  by  a  landlord,  there  must  be  an 
eviction  of  the  tenant  from  the  delmised  prem- 
ises by,  or  in  consequence  of,  some  act  of  the 
landlord  in  derogation  of  the  right  of  the  tenant, 
and  with  the  intent  to  determine  the  tenancy, 
or  to  deprive  the  tenant  of  the  enj^ment  of  the 
premises,  or  some  part  thereof.  The  eviction 
may  be  by  physical  expulsion  by  the  landlord, 
or  oy  abanaonment  by  the  tenant  upon  some 
act  of  the  landlord  which  amounts  to  an  eviction 
at  the  election  of  the  tenant.  The  intent  with 
which  the  act  is  done  may  be  an  actual  intent 
accompanying  and  characterizing  the  act,  or  it 
ma  be  inferred  from  the  act  itself.  From  a  tor- 
tious entry  by  the  landlord  upon  the  premises 
no  presumption  of  an  intent  to  evict  the  tenant 
arises,  and  such  entry  is  not  of  itself  an  eviction 
at  the  election  of  the  tenant,  but*if  accompanied 
by  a  claim  of  title  there  is  such  a  presump- 
tion and  the  act  is  such  an  eviction.  2 
Greenleaf  on  E  v.§  243.  The  act  of  the  landlord 
in  entering  upon  the  premises  and  putting  out 
a  man  who  had  been  put  in  by  the  tenant  to 
show  the  rooms,  and  wtiose  proceedings  annoyed 
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stock  in  payment  for  it  or  to  accept  property  in 
payment  of  subscriptions  to  the  capital  stock 
the  landloni,  is  not  an  eviction  if  clone  with  the 
intent  to  rid  himself  of  the  annoyance,  but  be- 
comes such  if  shown  to  have  been  done  with  in- 
tent to  evict  the  tenant.  Henderson  v.  Mears, 
1  F.  &  F.  636. 

Hut  the  question  of  actual  intent  arises  only 
when  the  acts  are  such  as  do  not  of  themselves 
afford  a  presumption  of  intent.  Generally  the 
fiuestion  whether  acts  of  the  landlord  in  conse- 
fjuence  of  which  the  tenant  abandons  the  prem- 
i.s(!.s  amount  to  an  eviction  is  a  question  of  law, 
and  includes  the  question  whether  they  consti- 
tute i>roof  of  the  intenl.  A  person  is  presumed 
to  intend  the  natural  and  probable  consequences 
of  hi»  acts;  and  when  the  acts  of  a  landlord 
u]>on  the  demised  premises  are  such  as  naturally 
and  probably  exclude  the  tenant  from  the  pos- 
se.si<ion  and  enioymentof  the  premises,  and  assert 
a  title  in  the  landlord  himself,  the  law  presumes 
an  intent  to  do  so;  and  if  the  natural  conse- 
quence follows,  the  acts  are  said  to  amount  to  an 
eviction.  From  the  physical  exclusion  of  the 
tenant  from  the  pretnises  the  law  presumes  an 
intent  to  evict.  And  wrongful  acts  of  the  land- 
lord upon  the  premises  which  render  them  per- 
manently unsafe  and  unfit  for  occupancy  so  that 
the  tenant  loses  the  enjoyment  of  them*,  carry 
with  them  the  presumption  of  the  intent  to  de- 
prive the  tenant  of  that  enjoyment.  See  Lloyd 
V,  Tomkies,  1  T.  B.  671;  Royce  v.  Guggenheim, 
1C6  Mass.  201;  Sherman  t?.  Williams,  113  lb. 
481.  In  Upton  t;.  Townsend,  17  C.  B.  30, 
definitiousot  eviction  by  a  landlord  are  given 
which  include  the  intention  of  the  landlord  to 
deprive  the  tenant  of  the  enjoyment  of  the 
premises,  but  it  is  plain  that  in  neither  case  is 
meant  an  intention  which  may  not  be  conclu- 
sively presumed  from  the  acts  themselves.  The 
conclusion  of  the  court  in  both^cases  may  be  ex- 
pressed in  the  language  of  Williams,  J.,  in  the 
former  case :  '*  I  feel  no  doubt  whatever  that  the 
facts  do  amount  to  what  the  law  calls  an  evic* 
tion." 

The  evidence  afifered  by  the  plaintiff  tended 
to  prove  that  the  defendants  wrongfully  en- 
tered upon  the  demised  premises  and  did  such 
acts  by  digging  up  the  soil  under  the  building  as 
rendered  it  permanently  unsafe  and  unfit  for  oc- 
cupancy, 80  that  the  tenants  were  unable  to  oc- 
cupy it,  and  the  plaintiff  lost  the  enjoyment  of 
the  premises  and  abandoned  them.  Whether 
these  facts  were  proved  was  entirely  a  question 
for  the  jury:  but  if  proved  they  amount  to  an 
eviction,  and  the  intention  with  which  they 
were  done  was  not  a  question  of  fact  for  the 
jury. 

The  jury  should  have  been  instructed  to  the 
effect  that  if  the  wrongful  acts  of  the  defendants 
upon  the  demised  premises  were  such  as  per- 
manently to  deprive  the  plaintiff  of  the  bene- 
ficial enjoyment  of  them,  and  the  plaintiff  in 
consequence  thereof  abandoned  the  premises, 
it  would  be  an  eviction. 

Exceptions  Bustaiaed* 


NEW  JERSEY. 


Court  of  Eirora  and  Appeals. 

Wktherree  v.  Bakeu,  et  al. 

Corporalion8 — Liability  of  Stockholder — Creditors 
— Entries  in  Books — Respmisihiiity  of  Officers — I^i- 
meat  of  Subscriptions,—!.  Subscriptions  to  cafi- 
ital  stock  are  constituted  a  trust  fund  for  the 
payment  of  the  debts  of  the  corporation.  Tlie 
trust  is  created  for  the  benefit  of  creilitors  ixh 
a  class.  All  the  creditors  of  the  coriK)- 
ration  have  a  common  interest  in  tiiis 
fund,  and  are  entitled  to  share  in  it  ratably. 

2.  A  creditor  having  exhausted  his  remedy 
against  the  corporation  by  judgment,  execution 
and  a  return  oi  nulla  bona,  may  file  a  bill  against 
stockholders  to  compel  the  payment  of  unpaid 
subscriptions  to  the  capital  stock. 

3.  Tlie  fifth  section  of  the  act  concerning  cor- 
porations (Rev.  178)  provides  that  **  where  the 
whole  capital  of  a  corporation  shall  not  have 
been  paia  in  and  the  capital  paid  shall  be  in- 
sufficient to  satisfy  the  claims  of  its  creditors, 
each  stockholder  shall  be  bound  to  pay  on  each 
share  held  by  him  the  sum  necessiiry  to  com- 
plete the  amount  of  such  share,  as  fixed  by  the 
charter  of  the  company,  or  such  proportion  of 
that  sum  as  shall  be  required  to  satisfy  the  debts 
of  the  company.'* 

4.  In  a  suit  by  a  judgment  creditor  against 
stockholders  of  a  corporation  to  compel  payment 
of  their  unpaid  suDscriptions  to  the  capital 
stock.  Held^  (1)  that  such  a  suit  can  only  be 
prosecuted  by  a  creditor  suing  in  behalf  of  all 
the  creditors  of  the  corporation  ;  (2)  that  the 
corporation  is  a  necessary  party  to  the  suit ;  and 
(3)  that  all  the  propertv  and  assets,  of  the  cor- 
poration must  be  brought  into  the  suit  and  put 
in  the  course  of  administration. 

5.  Entries  in  the  books  of  a  corporation  are 
as  a  general  rule  competent  evidence  of  the  pro- 
ceedings of  the  corporation  and  of  the  acts  and 
notes  of  its  officers  transacted  at  official  meet- 
ings: but  such  entries  are  not  notice  to  third 
persons  of  acts  or  resolutions  entered  on  its 
minutes  so  as  to  raise  up  against  them  an  equit- 
able estoppel  arising  from  a  consent  to  the  pro- 
ceedings. 

6.  The  capital  stock  subscribed  is  a  substitute 
for  the  personal  liability  of  partners  in  ordinary 
co-partnerships,  and  creditors  are  entitled  to  a 
bona  fide  exercise  of  the  compulsory  powers  of 
the  corporation  toxompel  subscribers  to  pay  in 
their  subscriptions. 

7.  The  officers  of  a  corporation  are  the  trustees 
of  the  subscriptions  to  its  stock  and  hold  them 
as  a  trust  funa  for  creditors  and  the  trust  cannot 
be  defeated  by  any  simulated  payment  of  the 
stock  subscriptions,  or  by  any  device  short  of 
actual  payment  in  good  faith. 

8.  Transactions  under  statuties  authorizing 
corporations  to  purdiase  property  and  iaeue 
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are  upheld  only  when  the  agreement  to  pur- 
chase property  and  pay  for  it  in  stock  has  been 
made  in  good  faith  and  the  property  taken  in 
payment  of  stock  of  subscriptions  hits  been  put 
in  at  a  fair  bona  fids  valuation. 

9.  Oiiurtshave  inflexibly  enforced  the  rule, 
that  payment  of  stock  subscriptions  is  goixl  as 
against  creditors  only  when  payment  has  been 
nuule  in  money,  or  what  may  fairly  be  consider- 
ed as  moneys*  worth. 

10.  The  third  section  of  the  Land  Improve- 
ment act,  (Rev.  568)  enacts  that  payment  of  the 
capital  stock  of  corporations  organized  under  the 
act^nay  be  made  either  in  money  or  in  land — 
the  land  to  Iks  appraised  by  the  Board  of  Di- 
rectors and  taken  at  such  valuation.  Heldy  that 
the  Directors  in  making  the  appraisement  and 
valuation  of  lands  taken  in  payment  of  sub- 
scription to  capital  stock  act  in  a  fiduciary  ca- 
pacity, and  are  bound  to  discharge  the  duties  of 
the  trust  with  fidelity. 

11.  Five  persons  agreed  for  the  purchase  of  a 
tract  of  lana  and  organized  themselves  into  a 
corporation  under  the  Land  Improvement  Act. 
In  the  certificate  of  incorporation  the  capital 
was  fixed  at  $100,000,  and  these  persons  sub- 
scribed for  all  the  capital  stock  and  became 
directors  of  the  company.  The  consideration  of 
the  purchase  was  toOfiOO;  the* deed  was  made 
directly  to  the  corporation,  and  it  gave  its  obli- 
gation for  the  wnole  purchase  money.  The 
Directors  then  appraised  the  lands  at  $100,000 
and  credited  $50,000  of  that  valuation  as  a  pay- 
ment ^  fifty  per  cent,  on  the  subscriptions  to 
the  capital  stock.  The  lands  were  not  worth 
more  tnan  the  original  purchase  money,  and  the 
company  acquirea  no  other  property,  real  or 
personal.  In  a  suit  brought  bv  a  creditor  of  the 
corporation  against  the  subscribers  to  the  capi- 
tal stock  to  compel  them  to  pay  their  subscrip- 
tions in  order  to  satisfy  debts  of  the  corporation, 
Hddj  that  as  against  creditors  of  the  corporation 
the  allowance  of  a  creditor  of  fifty  per  cent,  on 
the  subscriptions  of  the  stockholders  was  in- 
valid, and  that  the  stockholders  were  liable  for 
the  whole  amount  of  subscriotions  to  the  capital 
stock  as  they  appeared  in  tlie  certificate  of  or- 
ganization.   Decree  of  Court  below  reversed. 

Roe  v.  Moore. 
This  was  a  question  as  to  the  validity  of  a 
conveyance  by  the  defendant  to  a  preferred 
creditor,  the  mother  of  the  defendant.  Held^ 
That  the  onus  of  proving  fraud  is  on  the  plaint- 
iff and  that  the  evidence  does  not  justify  the 
opinion  of  the  Vice  Chancellor.  The  conveyance 
is  regarded  as  a  mortgage  and  it  is  impregnable 
to  attack  bv  other  creditors.  The  lands  might 
be  ordered  sold,  but  defendant  ought  not  to 
have  her  security  diminished  by  expenses.  The 
case  should  be  remitted  to  the  Court  of  Chan- 
cery if  plaintiff  gives  security  to  pay,  if  the 
land  does  not  bring  enough.  There  should  be 
a  decree  below  in  favor  of  the  respondent  and  a 
reference  to  a  master.  Decree  reversed  and  case 
remitted  with  such  instructions. 


Mayor  and  Aldermen  of  Jersey  City  o.  Sack- 

ETT,  £T.   AL. 

Award — Limitationt — Dedicaliati — A  suit  for  the 
sum  awardecl  a  landowner  for  the  taking  of  his 
land  for  tlra  use  of  a  street  is  founded  on  the  sUi- 
tute,  aud  is  not  barred  under  the  statute  of  lim- 
itations by  the  la|)se  of  six  years.  Land  mny 
be  taken  as  a  street  and  a  sum  awarded  tho 
landowner  who,  subsequently,  before  the  }ki3-- 
ment  of  the  award,  made  a  map  with  such  street 
marked  upon  it  and  sold  lands  with  reference 
to  such  map.  ^eM,  That  as  a  matter  of  law 
such  act  did  not  necessiirily  amount  to  a  dedica- 
tion.   Judgment  affirmed. 

Van  Blarcom,  Adm'r,  v.  Vreeland. 

Covenant  to  Assume  Mortgage — Principal  and  AgntL 
— 1.  A  covenant  to  assume  a  mortgage  for  the 
payment  of  which  the  covenantee  it  personally 
responsible,  binds  the  covenantor  to  pay  the 
same. 

2.  An  agent  cannot  exact  from  his  principal 
any  advantage  growing  out  of  a  contract  made 
by  the  asent  in  his  principal's  name,  unless  the 
principal  has  expressly  authorized  or  ratified  it 
with  knowledge  that  such  advantage  would  ac- 
crue. Decree  in  complainant's  favor,  rendered 
on  advice  of  Advisory  Master,  should  bo  re- 
versed and  the  bill  dismissed  with  costs. 


Cutter  v,  Kline. 

Uerhanie^  Lien^Mittake  in  Becord—1.  The 
record  of  a  judgment  at  law  imports  absolute 
verity.  The  Court  of  Chancery  cannot  examine 
or  determine  whether  it  expresses  the  judicial 
determinatiouof  the  court  in  which  it  was  pro- 
nounced, or  whether  it  was  entered  up  by  mis- 
take of  the  clerk  different  from  what  it  ought  to 
have  been  or  was  intended  to  be. 

2.  A  judgment  of  the  Circuit  Court  upon  pro- 
ceedings to  enforce  a  lien  claim  may  be  general 
or  special  or  both.  If,  when  the  proceedings 
are  against  the  same  person  as  builder  and 
owner,  the  record  shows  a  general  iudgment 
only,  the  Court  of  Chancery,  in  the  absence  of 
fraud  or  imposition,  cannot  directly  or  indirectly 
impose  the  debt  involved  therein  as  alien  on  the 
lands  in  question  on  the  ground  that  it  ought  to 
have  been  recorded  as  a  special  as  well  as  a  ecn- 
eral  judgment,  and  was  erroneously  recorded  by 
mistake  of  the  clerk. 


Freeholders  or  Morris  Ca  v.  Pierson. 

Ooels  on  Indietmente — Jail  Fkb — 1.  Where  an 
offender  is  convicted  on  indictment  and  sen- 
tenced to  the  state  prison,  the  costs  of  conviction 
are  pavable  by  the  state  and  cannot  be  collected 
from  the  county. 

2.  The  sheriffs  are  not  entitled  to  demand 
from  their  respective  counties  jail  fees  for  re- 
ceiving and  discharging  prisoners  who  have  not 
been  either  convicted  or  acquitted  on  indict* 
ment.    Judgment  aflSrmed. 
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Davis  v  Flago. 

hltrtgage^AmrpvmiU-Stay  of  Pfoooeding9. — If 
the  money  Hccured  by  the  mortgage  is  jtietly 
due,  the  motives  of  a  person  in  acquiring  an  as- 
signment of  it  and  in  foreclosing  it,  and  his  re- 
fusal to  assign  it  to  1^  (bird  party,  the  money  due 
being  tendered  to  him,  lay  no  ground  for  the 
staying  of  such  foreclosure  suit.  Mrs.  Flagg  was 
theoirner  of  premises  upon  which  two  mort- 
gages were  given  at  different  dates.  The  second 
mortgagee  nled  a  bill  to  foreclose,  to  which  an 
answeif  was  filed  by  Mrs.  Flagg.  The  second 
mortgagee  then  procured  the  first  mortgage  to 
be  assigned  to  one  He  Coon,  and  sul)sequently 
by  him  to  the  appellant  in  this  case,  who  pro- 
ceeded to  foreclose  it.  After  the  assignment  to 
He  Coon  the  defendant  offered  to  pay  the  money 
due  on  the  mortgage  provided  an  assignment 
should  be  made  to  the  person  advancing  the 
monev.  This  was  refused,  and  upon  these  facts 
an  order  was  obtained  that  if  upon  a  tender  made 
by  the  defendant  of  the  amount  due  on  the 
mortgage,  with  interest  and  cost,  Davis  should 
refuse  to  assign  the  mortgage  as  requested  fur- 
ther proceedinffs  in  the  foredosuro  suit  should 
be  stayed  and  the  bill  dismissed  upon  rccei{)t  of 
the  money  and  the  execution  of  the  assign- 
ment. 

This  order  was  appealed  from.  Hdi^  That  it 
cannot  stand.  The  legal  pursuit  of  one'^right, 
no  matter  what  may  I^  the  motive,  cannot  be 
deemed  either  illegal  or  inequitable.  The  Sec- 
ond mortgagee  did  no  '  allegal  act, .  whatever 
his  purpose  may  have  been.  The  purchase  of  the 
first  mortgage  was  legal  and  the  suit  cannot  be 
stayed.  The  rule  cannot  be  sanctioned  that  an 
assignee  of  a  mortgage  has  no  right  to  foreclose 
it,  provided  it  be  shown  that  he  was  actuated 
by  ill  will  in  obtaining  it.  The  refusal  of  Davis  to 
accept  the  money  due  on  the  first  mortgage  was 
neither  .illegal  nor  inequitable.  Legal  and 
equitable  rights  are  to  be  enforced  in  the  Court 
of  Chancerv,  although  the  manner  of  acquisi- 
tion of  such  rights  may  have  been  censurable. 
The  case  of  Horris  v.  Tuthill,  ?2  N.  Y.  675,  cited 
and  part  of  opinion  quoted.  Decree  of  Court  of 
Chancery  reversed. 

Assessors  of  taxes  of  the  City  of  Rahway  v. 
The  State,  ex.  rel  Mundy. 

Mamchal  (hrporation — Taxing  Power — Manda- 
mtM.— When  a  municipal  corporation,  having  a 
general  power  to  lay  taxes  to  pay  its  debts,  en- 
ters into  a  contract,  the  legislature  cannot  take 
away  or  substantially  impair  such  taxing  power 
so  far  as  relates  to  such  contracts.  In  such  case, 
if  the  corporation  refuses  to  exert  its  taxing 
power  in  tavor  of  such  contractor,  a  mandamus  to 
compel  such  action  is  a  right  which  cannot  be 
taken  away  or  impaired  by  subsequent  legisla- 
tion. 

The  city  of  Rahway  having  the  power  to  tax 
issued  certain  bonds.  A  hohler  of  some  of  such 
obi  {fixations  proceeded,  under  the  act  of  1878,  after 
obtaining  judgment,  to  serve  a  copy  of  his  cxe* 


cution  on  the  assessor  of  the  city,  but,  refusing 
to  assess  the  sum  so  due,  the  iudgment  creditor 
applied  for  a  mandamus.  HMj  That  he  was 
entitled  to  such  writ,  the  act  of  1880  restricting 
the  use  and  effect  of  the  writ  of  mandamus  l>eing 
held  to  be  unconstitutional.  Judgment  af- 
firmed. 

neniTyork. 


(OmH  of  Appeab.) 

BiiiGG,   et  al.     v8.     The   Central  National 

Bank.    June,  1882. 

Banking — Responsibility  of  drawer  of  Cluck. 
— ^The  bank  upon  which  a  check  was  drawn  was 
the  collecting  agent  for  the  defendant  for  the 
state  in  which  it  was  situated,  under  an  ar- 
rangement that  all  collections  made  for  the  de- 
fendant bank  should  be  credited  to  it  in  a  col- 
lectiomaccount,  which  was  settled  once  a  week. 
Heid  that  the  defendant  must  be  regarded  as 
having  accepted  theresp<msibiiity  of  the  drawee 
upon  its  credit  in  the  collection  account  as  pay- 
ihent  of  the  check. 


Bills,  et  al.,  vs.    The  National  Park  Bank. 

June,  1882. 

AUachmeni  of  fund  in  Bank  Certified  Clwck, — 
A  bank  depositor,  a  railroad  company,  ex- 
pecting its  accounts  to  be  attachea,  drew  its 
check  payable  to  the  order  of  B;.,  its  assistant 
treasurer,  which  the  bank  certified  in  the  usual 
manner.  After  the  attachment  had  been  serv- 
ed and  R.,  had  been  informed  thereof  by  the 
bank,  he  opened  an  individual  account  and  de- 
posited the  certified  check  and  other  negotiable 
securities  belonging  to  the  railroad  and  there- 
after applied  the  credit  so  obtained  to  the  payT 
ment  of  obligations  of  the  company.  The  bank 
had  good  reason  to  believe  and  did  believe  that 
the  securities  so  deposited  were  the  property  of 
the  company. 

HM^  that  the  debt  due  from  the  bank  to  the 
railroad  company,  evidenced  by  the  certified 
check,  was  attached  while  it  was  due  to  the 
company,  and  despite  the  attachment,  was  after- 
wards paid  to  the  company. 


» • » 


KANSAS. 


(^Supreme  Covai.) 

Cochran  V.  Atchiso.s.  May,  1882. 
Identification  at  Bank — Liability  of  Indnrser. 
— In  Kansas,  one  who  goes  to  a  bank  merely  to 
identify  a  stranger  to  the  bank  and  writes  his 
name  upon  the  back  of  a  draft  for  that  purpose, 
becomes  liable  in  all  respects  as  indorser  and  a 
guarantor  of  the  genuineness  of  preceding  signa- 
tures; and  he  is  liable  for  the  amount  of  the 
draft,  without  demand  and  notice  even  though 
he  was  ignorant  at  the  time  of  his  indorsment 
that  the  person  whom  he  identified  was  not  the 
actual  payee  and  owner  of  the  draft,  but  one  in 
wrongful  possession  thereof. 
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ARKANSAS. 


i^Snpreme  (hurt.) 


April  Jr»,  IHSj. 


iMwUnr^r.^  LirH  for  IfnU—lVficu  Triitlcr  o/  fftmt  ifiJi- 
eharfffvt  A/«i. -.//<»/#/,  tho  iHtHllonrH  lieu  \h  not  (lltwlmr^od 
by  a  rofiiMiil  to  ai*fej)t  r  louder  of  rout  iiiiIcmh  tlio  iiiuiiuy 
i«  paid  into  uoiirt.    Bloom  r.  M«.«<Joliee. 

liiffht  of  Widow  (o  ^M)*}  n/  rcrxonat  propcrti/  Afmofnlrli/. 
—.A  died,  leaving  init  |30U  worth  of  perHoiinl  pnii>ert'v. 
Ills  widow  apprprlatod  thlB,  mHrriecl  agtdn,  and  diet), 
riie  adndniHtrator  nf  the  estate  bronght  replevin  againnt 
the  Heoond  huMband  for  thin  pomonal  property:  JMtL 
that  he  could  not  rei-over.  The  widow  in  ontitlo<l  under 
tho  atatute  to  the  whole  penional  eatafpaliaolntely  in  her 
own  right  wliore  it  does  not  excseed  fcftio  In  value,  and  on 
hcraecYMid  marriage  it  passed  to  thff  husband,  tlioro  Im- 
iiig  no  showing  that  the  second  marriage  occurred  since 
the  iwMsage  of  the  Married  W(»nian's  AH  of  April  2K, 
187.H,  or  tliat  slie  ever  mtheduled  tlie  pn>porty  as  hor  sep- 
arate pn>i>erty  under  the  act  for  that  puri>oMc. 

Personal  profierty  acquired  by  a  married  woman  Ixj- 
fore  tlie  act  of  1K73,  was  governed  by  the  c:oninion  law 
rule,  unlems  scheduled  under  the  said  statute.  Ward. 
Admr.,  r.  West.  ' 

ForrHitf  Entrji  and  Unlaw/td  Dctainet'—GM  of  the  Act- 
vm.— Defendant  denied  forcible  entry,  and  claimed  to 
liavc  takon  possession  of  the  property  under  color  of  ti- 
I  lo :  J/Hd,  the  iwtlon  of  forcible  entry  and  unlawful  de  - 
tiuner  is  not  intended  as  a  sul)stitute  for  the  action  of 
ejectment.  Its  object  is  to  restore  possesHion  without 
regard  to  the  ownership  or  title  of  or  to  tho  property, 
yorce  IS  the  gist  of  the  action.  Implied  fone— as  where 
the  defendant  entered  peaceably,  though  unlawfully— is 
not  sufficient.  It  must  be  actual  and  hostile.  Hall  v. 
Macks. 

Ante-nuptial  Contract— When  Wkloir  a  Di«tnftiUee  of  the 
Entate—Jhay  of  JSrrculor  in  paying  X«e/;aete«.— Where  the 
•""^puptlJilcontnict  of  a  married  Moman  calls  for  a 
cliild's  part  or  a  distributive  share  of  the  personal  prop- 
erty, slie  stands  on  the  same  footing  as  a  distributee  of 

oi®"V*^  and  possesses  the  same  rights  and  remedies. 

Slie  is  not  a  creditor  of  the  estate,  nor  is  she  under  the 
contract  entitled  to  any  portion  of  the  estate  unless  the 
rioiMonal  assets  are  more  than  suflficiont  to  pay  the  debts. 
Jr  Instead  of  achiUVspart  the  agreemont  had  boon  to 
loceive  a  specified  sum  of  money,  tho  case  would  have 
bee^n  different. 

Executors  and  administrators  are  not  authorized  to 
pay  legHcios  or  distributive  shares  until  two  years  after 
date  of  letters  unless  ordered  by  the  Probate  Court  to  do 
so;  and  such  an  order  cannot  lie  made  until  it  appears 
"P*"*  *  ««tUoment  that  there  are  sufTlcient  assets  to  pay 
5:  *  XI  '  against  the  estate:  and  even  then  the  legate  or 
distributee  must  give  bond  with  security  to  refund  his 
proportion  of  any  debt  which  may  afterwards  be  exhibi- 
ted against  the  estate.    McDearman  v.  Martin. 

Ifdinquishment  of  Dower  by  Manned  Wmnan  who  is  un- 
ftnr  affe-^Man-inne  does  not  confer  Capacity  to  Contract  or 
Cb»it;<y.— Mrs.  Ril lings,  a  married  woman  17  years  of  age, 
cinlv  rehnouished  dower  in  a  deed  executed'by  her  hus- 
and,  and  duly  acknowledged  the  same,  informing  the 
jUMf  ice  who  took  the  acknowledgment  that  she  was  21 
vwjrsold.  After  the  death  of  her  husband  she  tiled  her 
bill  for  dower  in  the  lands  so  conveyed  :    Held— 

1.  Marriage  gives  an  infant/cmmtfcovei-^no  additional 
capacity  to  contract  or  convey. 

2.  In  this  respect  there  Is  no  difference  between  a  con- 
veyanc«e  and  a  relinquishment  of  dower. 

mi  '^^^  relinquishment  was  voidable  as  to  her. 

This  suit  was  begun  in  1873,  after  the  passage 
**;*'"•  act  of  1873,  making  females  of  full  age 
at  18,  when  she  was  10  years  of  age,  and  her  husband  hav- 
tiig  died  in  1872,  she  had  been  diseoveH  but  one  year. 
^""Jfo  was  nothing  to  show  an  Affirmance  in  the  interim, 
and  the  bringing  of  the  suit  was  in  apt  time,  and  was  in 
itself  an  affirmance.    Watsc  •  v.  Billings. 

Time  to  flU  BUI  of  Exeeptiawi.—Hdd,  that  under  the 
statote  which  limits  the  time  which  the  court  may  srive 
for  filing  a  bill  of  exceptions  to  a  period  not  further  tnan 
the  next  succeeding  term,  the  court  cannot  extend  the 
time  further,  and  ought  not  to  allow  further  time  than 
is  fairly  necessary  to  enable  the  attorney  with  reasoDiible 
diligence  to  prepare  it.   ClArruU  v.  Prior. 


CALIFORNIA. 


(Supreme  Court.) 

Ml-XMKK  KT  AI..,  V.  .IRKKIKS  KT  At*.     .IlT|.Y   27,  IW»2. 

h'M/atc  nf  /kiccttMrfl  I\;rSou — Administ  rrUor —  Triutt — t  *#  eil- 
ihtrn — ^1  ctiun —  Innnivettt  Kmtate — Mi^Jaindrr — 7  VwYir*.— 
Creditors  of  the  iuMolvent  estate  of  a  de«-edcnt,  cannot 
maintain  an  strtion  airainst  the administrat«)r  of  sncli  es- 
tate and  others,  pending  administration,  to  compel  iiini 
and  them  to  transfertothecstste  real  property  to  wliirh 
he  has  for  himself  and  them  obtainea  the  legal  title,  in 
su«:b  a  way  as  to  raise  a  constructive  trust  in  uivor  of  the 
estate. 

Allowance  of  Ctaim— -Judgment — Parties — Frnnd, 
Itofore  such  creditors  can  maintain  a  |)er8f>nsl  a(*tioii 
against  the  adndnistrator  It  must  sp(ioar  that  their  claim 
liad  XSeew  allowed  or  that  a  Judgment  had  been  rendcrtnl 
against  the  administrator  as  such.  In  sn  acrtion  u|>on 
sucli  claim  the  co-defendants  of  tho  sdmlnistrator  to  the 
fraud  ai^e  not  necessary'  nor  proper  parties. 

Jiemoval  of  Adminiatraior — Ftautf— Inventory,  An  ad- 
ministrator, by  procuring  a  conveyance  of  property  to 
which  the  estate  is  entitled,  to  parties  other  than*the 
estate  commits  a  fraud  for  which,  in  a  proper  pr«»- 
ccoding,  it  is  the  duty  of  the  C)ourt  which  appointed 
him  to  remove  him.  Further:  It  Is  the  duty oi  an  ad- 
ministrator to  stale  in  his  invcntoi^  the  Interest  of  an 
estate  In  such  propert}r  and  to  have  the  interest  apprais- 
ed, failing  in  which  it  is  tho  duty  of  the  Court  to  remove 
him. 


Thr  Cai^  Southern  R.  K.  Co.  v.  Kimball  et  al. 
July  1.5,  1882. 

Onulemnaiion—  Eminent  Domain — City — Cbnatitut  *'on. 
The  grant  of  the  right  by  a  city  to  use  public  streets  for 
railroad  purposes  is  not  a  cimdition  precedent  to  the 
right  to  maintain  condemnation  proceedings  against  the 
owners  of  lands  lying  adjacent  to  such  streets. 

C&nstituiion  —  Summons  —  C&mpensaiwn.  Section 
1249,  Code  of  Civil  T.  ocedure,  providing  that  for  the  pur- 
pose of  assessing  compensation  and  damages,  the  right 
thereto  shall  be  deemed  to  have  accrued  at  the  date  of 
the  summons,  is  not  inconsistent  with  Section  14  of  Arti- 
cle 1  of  the  Constitution. 


Los  Anorles  Bank,  v.  RayMor.  July  27, 1882. 

Sheriff  ^s  Sale—Deed— Execution— Entry  of  Judgment— 
Docketing — Bgectment— Presumption— ^Lien.  In  an  action 
of  ejectment  against  defendant  In  execution  it  is 
necessary  for  the  plaintiff,  who  claims  as  a  pnrebascr 
under  the  execution,  to  do  mOre  tlian  snow  the 
Judgment  of  a  Court  of  competent  jurisdiction,  the 
execution  issued  thereon,  and  the  Sheriff's  deed,  tlpon 
proof  of  those  things,  the  plaintiff  makes  out,  at  least,  a 
prima  facie  case  against  the  defendan 

An  execution  issued  upon  a  v^iHd  judgment  is 
sufficient  authority  to  the  Sheriff  to  make  a  sale  of 
lands.  The  Sheriff^s  deed  proves  the  sale,  and  the  legal 
presumption  is  that  all  the  acts  of  the  officer  which  pre- 
ceded the  sale  had  been  duly  performed.  Ever^  intend- 
ment must  be  indulged  in  favor  of  the  validity  of  the 
proceedings  not  inconsistent  with  the  reoord. 


♦  »♦ 


UNITED  STATES  CIRCUIT  COURT— DIST. 
OF  SOUTH  CAROLINA. 


THE  UNITED  STATES  v.  ONE  RAFT  OP  TIMBKR. 


Libel  against  a  raft  for  not  carrying  a  light  at  night— 
inierpretaHon  of  a  statute.  This  was  an*  action  com- 
menced by  libel  in  the  United  States  District  Court 
for  Soutu  Carolina  to  determine  whether  rafts  or 
tints  not  carrying  lights  at  night  were  subject  under 
the  statutes  of  the  United  States  to  any  penalty. 

Tne  District  Court.  Bryan  J.,  presiding,  decided  "that 
although  there  is  statutory  requisition  tbkt  rafts  mast 
carry  lights,  yet  Congress  has  not  provided  any  penalty 
now  exmting  which  can  be  enforced  agmlnat  a  rmfl  by 
reason  of  not  carrying  lights. 

The  demurrer  was  sustained,  and  the  libel  ^iamtaedt 
An  appeal  ^vas  taken  to  the  CiiciUt  Court, 
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The  supreme  court  will  meet  September  25th, 
The  court  will  be  confronted  by  over  eleven 
hundred  cases  on  the  docket  to  dispose  of,  and 
new  cjiscs  are  steadily  flowing  in.  Deputy 
Clerk  Frazer,  having  returned  from  his  summer 
vacation,  is  setting  things  to  rights  for  the  com- 
ing of  the  court.  Mr.  I) wight  Crowell,  the 
Clerk,  wlio  has  been  very  grievously  afllictcd 
with  a  woundod  hand,  is  rcjiorted  to  be  on  the 
improve,  and  hopes  to  be  at  his  post  when  court 
opens. 

Chief  Justice  Okev  has  remained  in  Columbus 
all  summer,  with  the  exception  of  a  two  week's 
trip  to  Washington  and  eastern  points  during 
August. 

Judge  Mcllvaine  went  to  New  Mexico  and 
we  have  no  re]K)rt  of  his  return. 

Judge  White  has  been  spending  his  summer 
among  the  Lake  Eric  Islands. 

Judge  Johnson,  wr  understand,  has  been  at 
his  home  in  Ironton  most  of  the  summer. 

Judge  Ix)ngworth  has  been  at  Lake  George 
and  in  the  mountains  since  the  first  of  July. 


AN  IMPORTANT  DECISION. 

AVe  hope  to  bo  able  to  lay  before  our  read- 
ers, soon,  a  very,  important  decision  by  Judge 
Bingham  of  Franklin  County  as  to  the  right  of 
parties  to  an  injunctipn  restraining  other  par- 
ties from  the  commission  of  illegal  acts  which 
inflict  irreparable  injuries. 

Some  fifteen  years  ago  various  butchers 
erected  slaughter  houses,  in  the  vicinity  of  the 
Institution  forthe  Blind  in  this  city,  in  violation 
of  a  statute  which  prohibited  said  erection  and 
which  makes  the  carrying  on  of  the  business  of 
slaughtering  within  certain  prescribed  dis- 
tances from  such  institution,  punishable  by  fine 
and  imprisonment.  The  people  of  the  city,  and 
the  state  officers  also,  have,  during  these  fifteen 
years  endeavored  constantly  to  punish  the  said 
butchers  and  to  abate  the  nuisances ;  but  with- 
out success.  The  noxious  vapors  arising  from 
the  slaughter  houses  have,  during  all  that  time, 
engendered  sickness  among  the  inmates  of  the 
Institution  for  the  Blind  and  many  deaths  have 
occurred,  the  schools  being  at  one  time  broken 
up  and  the  inmates  all  removed  in  consequence 
of  the  prevalence  of  a  fever  superinduced  by 
the  foul  odors  arising  from  the  slaughter  pens. 

About  two  years  ago  application  was  made  by 
the  Attorney  General  acting  for  the  Trustees  of 
the  Institution,  to  Judge  Bingham  for  an   in** 
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junction  to  restrain  the  work  of  slaughtering 
within  the  prescribed  limits.  A  temporary  or- 
der ^as  asked  for  in  order  to  allow  the  butchers 
to  come  in  and  show  that  their  business  was 
more  momentous  than  the  lives  and  health  of 
the  wards  of  the  state,  but  this  was  refused  by 
his  honor,  who  had  doubts  n^  to  his  power  or 
authority  to  grant  an  injunction.  He  however 
had  the  case  assigned  for  trial  in  order  to  give 
the  butchers  an  opportunity  of  showing  whether 
their  slaughter  houses  were  offensive  or  not ;  al- 
though the  application  was  accompanied  by  the 
affidavits  of  the  Superintendent  of  the  Institu- 
tion, the  Physician  of  the  Institution,  and  var- 
ious officers  and  teachers,  to  the  effect  that  they 
were  very  offensive  indeed. 

When  the  case  came  to  trial  the  defence  inter- 
posed  a  general  demurrer  which  left  the  ques- 
tion simply  as  to  whether  the  court  had  the  right 
to  interfere  in  the  matter.  It  was.  admitted  that 
the  slaughter  houses  were  offensive ;  that  they 
engendered  diseases  and  that  various  of  the  in- 
mates of  the  Institution  for  the  Blind  had  died 
of  those  diseases;  also  that  the  slaughter  houses 
were  erected  within  a  limit  prescribed  by  law, 
and  that  slaughtering  within  that  limit  was 
unlawful.  With  this  difficult  question  the 
judge  is  now  grappling. 

The  Attorney  General  relied  chiefly  upon  the 
celebrated  slaughter  house  cases  which  came 
from  Louisiana  to  the  Supreme  Court  of  the 
United  States  (reported  in  16  Wallace)  and  some 
thirty  or  forty  cases  in  state  courts  wherein  it 
is  uniformly  held  that  the  right  of  the  court  to 
grant  such  order  was  undoubted. 

The  high  reputation  of  Judge  Bingham  and 
the  great  length  of  time  the  case  has  been  pending, 
leads  us  to  expect  a  most  valuable  precedent  in 
this  decision  when  it  is  reached,  no  matter 
which  way  it  is  decided.  It  will  then  be  defin- 
itely known  whether  the  legislation  of  this  and 
Other  states  protecting  public  institutions  is 
really  authorized  hy  the  great  fundamental 
principles  of  equity,  or  simply  the  reverse,  and 
whether  the  law  is  or  is  not  correctly  stated  by 
the  court  in  the  cases  above  referred  to. 


CONCERNING     INJUNCTIONS    ALLOWED 
BY  PROBATE  JUDGES. 


Eds.  Ohio  Law  Journal,  Columbus,  Ohio  : 

Dear  Sbn: — I  notice  an  article  in  the  Jour- 
NAT  'f  to-day,  said  to  have  been  furnished  by  a 
good  brother  from  Pickaway  County  suggesting 


the  form  of  an  order  ^which  should  be  made  by  a 
probate  judge  in  granting  injunctions  in  the 
absence  of  both  a  supreme  or  common  pleas 
judge  from  such  county,  and  I  beg  leave  to  sug- 
gest to  him  the  question  whether  an  order  al- 
lowing an  injunction  by  a  probate  judge  would 
be  binding  in  any  case  or  by  following  any 
form.  Or,  is  the  statute,  allowing  the  probate 
judge  to  make  such  an  order,  constitutional  ?  I 
apprehend  that  a  careful  investigation  of  this 
question,  and  the  result  of  such  inquiry  given 
to  the  profession  would  be  of  more  value  than 
any  form  however  carefully  worded,  and  much 
improper  practice  would  be  avoided. 

Yours  very  truly, 

John  M.  Swautz. 
Newark,  Ohio,  August  SIst,  1882. 


We  are  rather  inclined  to  the  belief  that,  so 
long  as  the  law  confers  upon  probate  judges  the 
authority  and  power  of  common  pleas  judges  in 
certain  cases  during  the  absence  of  the  latter; 
and  the  practice  is  constant  in  invoking  the 
action  of  the  former,  that  it  is  vastly  more  impoit- 
ant  that  proper  forms  be  observed,  than  that  we 
either  doubt  the  legality  of  the  procedure  or  the 
constitutionality  of  the  law  itself.  We,  there- 
fore, with  all  respect  for  our  correspondent 
above,  must  consider  him  on  the  wrong  side  of 
the  argument. 

In  this  connection  we  may  suy  that  the  prac- 
tice, as  regards  forms  and  entries,  is  shamefully 
slip  shod  in  many  courts  of  this  state  and  de- 
mands a  radical  reform.  The  aUomeye  too  often 
decide  the  caeee.  The  preparation  p(  the  entry  is 
left  to  the  attorney  who  obtains  the  order  or 
decree  or  judgment,  and,  where  the  case  is  com- 
plicated and  there  aro  many  parties  and  points 
decided,  much  injustice  may  be,  and  often  iii, 
accomplished  by  the  shrewd  use  of  language 
therein,  or  a  willful  mis-statement  of  the  ruling 
of  the  court,  either  of  which  may  be  unnoticed 
or  undiscovered  until  too  late  for  correction. 
Even  when  the  discoverv  is  made — if  in  the 
district  court  especially — the  difficulties  en- 
countered in  getting  the  judges  together  and 
refreshing  their  minds  in  order  to  reform  the 
decree  according  to  its  original  intendment,  aie 
about  as  great  as  in  trying  the  case  at  the  first. 

This  should  be  corrected.  The  judges  should 
be  required  by  law  to  reduce  their  decrees  to 
writing  and  let  those  be  the  only  entries  admit- 
ted to  the  records  of  the  case. 

The  point  made  by  our  Circlevillc  friend  is 


C    OHIO    LAW    JOUBNAIi. 


61 


cortainly  a  good  one,  while  the  suggestion  of 
Brother  Swartz,  shorn  of  its  antithesis,  is  no 
less  valuahle. 


PATHETIC  PRACTICE. 

In  this  sUiid  and  prosperous  town  of  B , 

where  we  have  tried  to  practice  law  for  some  years, 
there  lives  our  warm  personal  friend  and  able 
lawyer  brother  B.  (may  hiscares  rest  lightly  upon 
him  and  may 'his  shadow  never  grow  less)  long 
here  in  the  hurly-burly  and  bustle  of  a  large  and 
lucrative  practice,  meekly  wearing  his  laurels 
and  emphasizing  the  doctrine  of  the  ** survival 
of  the  fittest:"  now  in  N.  Y.;  now  in  Cincinnati ; 
to-day  20  miles  tlirough  sleet  and  snow  into  the 
country  to  shame  some  impecunious  debtor  into 
Pi^3'inga  just  claim;  now  talking  with  a ''cloud 

of  witnesses"  and  ''  preparing  a  case  ;"  iiow  at 
the  bed-side  of  some  dying  busine&s  man  to 
write  his  will;  now  stealing  a  short  sleep;  now 
talking  to  the  courtjiiow  dashing  off  a  pile  of  let- 
ters, and  so  on  fid  infinUum,  in  the  ceaseless  whirl 
of  business,and  above  all  a  man  of  infinite  re- 
atmroe,  kind,  gentle,  afl&ible,  suave,  and  honorable 
to  the  last  degree. 

Is  it  any  wonder  that  the  net  of  his  popular- 
ity should  bring  him  now  and  then,  a  fish  of 
genius?  We  think  not,  for  such  is  the  fact. 
One  of  his  numerous  clients  not  long  since,  was 
a  certain  Doctor  H.  AVe  say  Doctor j  yet  it  may 
be  bard  to  say  at  all  times  just  what  his  busi- 
ness is.  Near  00  years  old,  tall^  bony,  angular 
and  "  horny  handed"  he  was  in  the  army,  as 
may  be  gathered  from  a  remark  of  his  to  the 
judge.  "  The  Doctor"  wason  the  witness-stand; 
questions  had  to  be  repeated  to  him  quite  often 
by  counsel,  causing  some  annoyance,  which 
the  Doctor  noticed,  when  he  directed  his  atten- 
tion to  the  court  and  said  : 

*^  Your  Honor  must  excuse  tne,  for  t  slept  on 
the  ground  a  good  deal  in  the  army,  and  it  in- 
jured my  oljactory  nerve  and  I  can't  hear  very 
well,  \ou  see." 

The  court  said  he  ^'saw  i^,"  and  excused  him. 

He  had  read  medicine  some  and  was  pleased 
to  be  called  "  Doctor,"  and  a  good  natured  public 
in  deference  to  his  love  of  notoriety  called  him 
so.  The  Doctor  knew  a  good  thing  when  he 
saw  it,  although  careless  as  to  details,  and  above 
all  was  highly  appreciative. 

The  Doctor  hxid  done  some  work  for  some  par- 
ties in  the  country;  they  would  not  pay  him,  so 


he  wisely  employed  Brother  B.  and  brought  suit 
in  the  common  pleas. 

The  principal  question  involved  was  the 
amount  nnd  value  of  certain  grading.  The  case 
was  a  close  one  of  decidedly  *'  two  sides,"  and 
largely  taxed  the  ingenuity  of  Bro.  B.  as  be- 
came more  and  more  evident  as  the  case  neared 
its  close. 

Opening  arguments  were  waived,  and  attorney 
for  defense,  (now  ermine-clad),  had  closed 
summing  up  at  the  noon  recess.. 

Bro.  B.  and  the  Doctor  hurriedly  retired  to  the 
counsel- room,  leaving  the  door  slightly  ajar, 
when  old  Tom.  Jones,  a  real  wag  by  the  way» 
put  his  ear  to  the  opening  to  hear  the  following: 

Doctor — (excitedly) — What  do  you  think  B? 
Looks  bad,  don't  it ;  I  am  'fraid  that  "'tecknalty" 
they  have  found  will  bust  us. 

B. — (calmly) — Oh  no — no,  but  it  needs  a  little 
good  management  to  pull  through. 

Z>t>r(or— Yes,  yes,  I  guess  that's  so,  But  what 
can  you  do  to  get  out?  I  think 

B. — Now  you  never  mind,  don't  worry,  leave 
it  all  to  me  and  it  will  all  oome  out  right. 

Doctor— {mote  calmly)-^Yes,  no  doubt,  excuse 
me  but  you  know  I  am  no  lawyer  any  way. 

A— Yes,  I  know  that  but 

Doctor-r-YoBf  but  what  can  you  do?  I'm  'fraid 
they'll  repeal  it  up. 

B. — Now  see  here  Doc. — ^although  I  have  done 
it  in  but  one  or  two  important  cases — you  stay 
close  by  when  I  make  my  argument  to  the 
jury 

Doctor— 0(  course. 

£.— I  shall  arrange  my  speech  into  three 
parts  or  heads — understand? 

Doctor — (excitedly) — Yes,  yes,  all  right. 

B. — The  first  head  will  be  historic,  in  which  I 
shall  take  a  birds-eye  view  of  the  conditions 
and  surroundings  of  the  case,  &c.;  the  second 
will  be  the  loguxU,  in  which  I  shall  comment  on 
the  testimony  and  show  we  have  made  a  good 
case- — 


Doctor — Yes,  capital,  capital,  I 

•  B, — And  the  third  head  will  be  thepathctic  in 
which  i  shall  allude  to  the  meanness  of  de- 
fendants in  not  paying  this  claim,  your  long 
residence  in  th^  country,  your  gray  hairs  and 
honorable,  upright  life  &c. 

ZXictor— (excited)— "  Good,  good— tip  top 

A— And  when  I  come  to  the  pathetic  part,  I 
hope  to  create  some  sentiment  and  feeling  in 
your  favor  in  the  audience,  and  if  you  should 
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become  affected  it  couldn't  be  helped  of  course 
and  no  one  would  be  to  blame,  you  see?     , 

Doctor— Yes,  yes  I  see 

B, — You  get  my  idea,  do  you  ? 

Dncfpr — Yes,  ye.s,  I  sec  wliut  you  want  of  nie. 

/?. — All  right,  be  on  hand  at  one  o^cIock. 

One  o'clock  came  and  with  it  came  court,  jury, 
Bro.  B.  and  List  but  not  least  Doctor  H. 

Court  room  was  crowded  for  the  case  was  of 
more  than  ordinary  interest. 

Bro.  B.  had  finished  the  "historical*'  and  was 
doing  the  logical  with  the  exactness  of 
Euclid,  and  as  destitute  of  pathos  as  an  iceberg, 
is  of  pineapples.  Doctor  H.  sat  with  arms  calmly 
folded  and  a  face  th$t^ betokened  entire  resig- 
nation, yet  to  one  /wHo  was  posted  a  prema- 
ture explosion  was  evident,  for  undor  the 
Midas  touch  of  Bro.  B.  cold-blooded  facts  seemed 
to  blossoki  into  poetry  and  pathos.  Great  hot 
tears  gushed  from  the  Doctor's  eyes  and  his 
deep-drawn  sighs  and  heavy  sobs  attracted  the 
attention  of  the  court,  jury  and  listeners. 
The  court  gave  the  jury  a  recess  of  ten  minutes, 
and  inquired  of  Bro.  B.  the  cause  of  the  I^Ktor's 
emotion — **0h  that's  nothing"  said  Bro.  B.  "  he 
has  only  mistaken  the  loffiml  for  the  vftlhHk  part 
of  my  speech." 

While  the  jury  were  out,  Bro.  B.,  (who  has 
many  collections  and  is  strong  on  defaults),  was 
having  the  court  minute  default  judgments  on 
^he-trjal  docket.  The  writer  was  sitting  by  the 
Doctor  who  said  excitedly,  while  great  tears 
filled  his  eyes  and  fell.  "See  there!  just  see 
there!  all  B.  has  to  do  to  get  a  judgment  is  to 
ask  for  it.  He  gets  a  judgment  just  whenever 
he  wants  one.  He  is  an-  awful  lawyer.  It  beats 
everything,  don't  it?"  We  said  "yes"  and  we 
said  so  truly.  Some  may  think  this  squib  is 
not  true,  but  it  is,  and  if  old  Tom  Jon^s  was 
alive,  we  could  prove  it  too.  Lex. 


SUNDAY  LAWS— WORKS  OF  NECESSITY. 


The  judges  of  the  Common  Plejis  Division 
have  just  decided  in  Uegina  r.  Taylor,  that  it 
is  unlawful  for  an  ordinary  barber  to  shave  his 
customers  upon  Sunday;  and  this,  on  the 
ground  that  he  is  a  workman  within  the  mean- 
ing of  the  Lord's  Day  Act,  (1)  and  the  shaving 
is  a  worldly  labor  or  work  done  by  him  in  the 
course  of  his  ordinary  calling  as  a  barber,  and 
is  not  a  work  of  necessity  or  charity.  Their 
lordships  were  ftot  prepared  to  say  thai  a  barber 
connected  with  an  hold  would  not  bo  })ermitted 
to  shave  on  the  sacred  day ;  fi\x  in  siioh  ft  case 

1,    RfT.  Sut.  OiiUrlo,  r|i.  |8fl,  mh-.  1. 


he  might  be  looked  upon  as  a  servant  kept  in  a 
private  family  to  do  work  on  Sundays  hk  well 
as  other  days.  The  court  considered  the  Scf>t«-h 
cjise  of  Philips  v,  Inne&,  (2)  decided  in  i«S>7, 
and  in  which  the  House  of  Lords  declared  shav- 
ing on  Sunday  by  a  barber  not  a  work  of  ne- 
cessity or  mercy,  a  binding  decision. 

The  subject  is  not  only  an  important,  but 
an  interesting  one.  It  has  been  considered  by 
several  courts  on  the  other  side  of  the  line.  In 
Commonwealth  v.  Jacobus,  (3)  it  was  held  that 
the  business  of  a  barber  in  shaving  his  custom- 
e/s  on  Sunday  morning  is  "worldly  emploj'-* 
ment,"  not  "a  work  of  necessity  or  charity.' 
The  court  said :  "  It  is  argued  that  as  tiie  luw 
does,  not  forbid  a  person  to  wash  and  shuvc 
himself  on  Sunday,  and  thus  to  prepare  him- 
self to  attend  public  worship,  orotnerwise  prop- 
erly to  enjoy  the  rest  and  recuperation  which 
it  was  the  purpose  of  the  day  to  give,  therefore, 
another  may  do  it  for  him  without  incurriniK 
the  condemnation  of  the  law.  This  view  is  not 
sustained  by  the  authorities.  *  *  *  *  It 
is  further  contended  by  the  counsel  for  tlic 
defendant,  that  long  continued  usage  and  cus- 
toms of  society,  prove  that  the  business  of  a 
barber  is  b^  common  consent,  considered  a 
necessity  within  the  meaning  of  the  law.  * 
*  *  *  But  is  it  a  work  of  necessity?  Many 
persons  shave  themselves  on  that  day,  who  are 
shaved  by  a  barber  on  other  days  of  the  week, 
and,  not  one  in  ten  who  shave  on  that  day  em- 
ploy tiie  service  of  a  barber."  In  thiscaao  Jaco- 
iHis  shut  up  liiH  "  tonsorial  parlor"  at  ten  o'clock 
on  Sundav  morning;  the  court  thought  that 
made  no  diflerence,  and  added :  "  If  the  closing 
of  these  shops  on  Sundays  is  an  inconvenience 
to  the  public,  the  remedy  rests  with  the  legisla- 
ture, and  not  with  the  court." 

Ijord  Brougham,  by  the  way,  in  Philli{>8  r. 
Innes,  seemed  to  think  that  the  shaving  might 
be  done  in  Dundee  on  Saturday,  as  the  Glasgow 
people  did  it  then.  The  magistrates  of  Dcrndce 
bad  held  that  shaving  on  the  Sabbath  was  right, 
although  it  was  "riot  lawful  for  the  barber  to 
work  in  the  making  of  wigs  on  Sunday." 

In  another  case  in  Pennsylvania,  it  was  hold 
to  be  illegal  for  a  barber  to  shave  on  Sunday, 
even  those  who  were  sick  on  Saturday,  and  could 
not  come  on  that  day  to  be  cleansed ;  and  the 
fact  that  he  did  not  charge  for  his  labor  is  con- 
sidered no  excuse.(4)  Even  so  late  as  the  mid- 
dle of  the  eighteenth  century,  "ministers  were 
sometimes  libelled"  in  Scotland  "for  shaving 
themselves  on  the  liOrd's  day. (5) 

On  the  other  hand,  a  barber  at  Tunbridge 
Wells  was  summoned  for  infringing  the  act  of 
Charles  II.,  and  he  ingeniously  pleaded  that  '*if 
any  of  his  customers  nad  no  money  they  wi^re 
shaved  for  nothing,  thus  making  the  operation 
a  work  of  charity,"  aiid  farther,  that  if  a  foot- 
man or  waiter  were  not  shaved  on  Sundavs  he 
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would  probably  be  dittchurKecI,  and  to  Hcrvc  him 
therefore  **  a  necessity."  This  batii!<iicd  the  mag- 
istrate, and  the  summons  was  destroyed.(6) 

And  in  Tennessee,  a  couple  of  years  ago,  it 
was  held  that  keeping  open  a  barber's  shop 
on  Sunday  is  not  indictable  as  a  misdemeanor 
or  a  nuisance.  It  Was  held  not  to  be  a  mis- 
demeanor, because  a  penalty  for  the  violation 
of  the  Sunday  jaws  is  imposed.  The  question 
then  was  whcitlier  it  was  a  nuisance,  and  the 
court  said :  ^*  It  can  not  be  said  that  a  bar- 
ber's shop  is  something  which  incommodes 
or  annoys,  or  which  pix>duces  inconvenience 
or  damage  to  others.  On  the  contrary,  the 
business  of  barbering  is  so  essential  to  the 
comfort  and  convenience  of  the  inhabitants  ot 
a  town  or  city,  that  it  may  be  regarded  as 
a  necessary  occupation.  To  hold  that  it  be- 
comes a  nui&ance  when  carried  on  on  Sundav, 
is  a  perversion  of  the  term  *  nuisance.'  All 
that  can  be  said  of  it  is,  that  when  pi*oseeuted 
on  Sunday  it  is  a  violation  of  the  statute,  and 
subject  to  be  proceeded  against  as  prescribed 
by  law,  but  not  subject  to  be  indicted  as  a 
nuisance.  It  may  shock  the  moral  sense  of 
a  portion  of  the  community,  to  see  the  barber 
carrying  on  his  business  with  open  doors  on 
Sunday,  but  it  produces  no  inconvenience  or 
damage  to  others,  and,  therefore,  can  not  be 
regarded  in  legal  contemplation  'a  nui- 
sance.' "  (7) 

It  appears  that  every  state  in  the  union, 
except  Louisiana,  has  a  Sunday  law;  the 
original  and  model  of  most  of  them  is  the 
English  statute  of  1676,  passed  when  Charles 
II.  was  king.  The  laws  difter  greatly,  there- 
fore do  the  decisions ;  but  the  general  princi- 
t>le  of  all  is  the  same ;  ordinary  business  and 
abor  is  forbidden,  except  worlci  of  necessity 
and  charity.  In  some  of  the  states-  the  laws 
contain  special  provisions  against  whatwe  may 
assume  to  be  the  besetting  sins  of  the  inhab- 
itants. The  Arkansas  statute  punishes  Sunday 
indulgence  in  bragg,  blufi,  poker,  seven-np« 
threc-up,  twenty-one,  thirteen  cards,  the  odd 
trick,  forty-five,  whist  or  any  other  o^ame  at 
cards  by  afine  of  from  |25  to  $50.  Califor- 
nia charges  from  $50  to  $500  (in  the  shape  of 
a  fine)  for  attending  any  bull,  bear,  cock  or 
prize  fight,  horse  race  or  circus ;  or  for  keep- 
ing open  any  gambling  house,  or  any  place  of 
"barbarous  or  noisy  amusement,  or  any  the- 
ater where  liquor  is  sold  on  the  Lord's  day. 
In  ages  gone  by  in  England,  bull  baiting  or 
bear  baiting  used  to  cost  three  shillings  and 
four  pence,  and  wrestling  and  bowling  five 
shillingff,  upon  Snnday.(8)  The  Florida  law 
ensicts  that  any  one  disturbing  a  congregation 
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of  whitcis,  is  subject  to  a  penalty  of  not  more 
than  $100;  or  the  ofiender  may  be  whipped, 
the  stripes  not  to  exceed  the  orthodox  forty 
save  one ;  or  to  be  imprisoned  for  not  more 
than  six  months. 

South  Carolina  alone  sticks  to  the  old  notion 
of  compelling  people  to  go  to  church.  Her 
statute  provides,  *^  that  all  persons  having  no 
reasonable  or  lawful  excuse,  on  every  Lord's 
day  shall  resort  to  some  meeting  or  assembly 
ot  religious  worahip,  tolerated  and  allowed 
by  the  laws  of  the  state,  and  shall  there  abide 
ordei*]y  and  soberly  during  the  time  of  prayer 
and  preaching,  on  pain  of  forfeiture  for  everv 
neglect  of  the  same,  of  the  sum  of  one  dol- 
lar." 

In  the  original  Sunday-go-to-^ueeting  act, 
that  of  Elizabeth,  every  person  had  to  repair 
to  his  parish  church  every  Sunday,  on  pain  of 
forfeitmg  one  shilling  for  eiu^h  oftense ;  and 
any  one  over  sixteen  who  absented  himself  for 
•a  month,  forfeited  £20  a  month. (9) 

In  Indiana  the  act  forbidding  working,  etc., 
on  the  day  of  rest,  applies  only  to  those  over 
fourteen  years  of  age. 

"Necessity"  is  a  relative  term,  and  the  law 
does  not  mean  that  the  work  to  be  allowed 
must  be  "  absolutely  necessary."  If  nothing 
but  absolute  necessity  were  intended,  it 
would,  in  general  be  unlawful  to  prepare  a 
meal  on  the  Sabbath,  because  it  might  with- 
out difficulty  be  previously  prepared,  or  most 
people  might  safely  enough  fast  for  twenty- 
four  houre.  To  supply  gas  light  would  be 
equally  unlawful,  for  people  might  use  can- 
dles previously  provided,  or  might  retire  to 
bed  at  twiligbt. 

The  great  obiect  of  all  these  laws  is  to 
make  the  day  a  day  of  rest ;  but  some  things 
are  more  important  and  necessary  than  even 
rest;  and  the  doing  of  such  things  when  in- 
dispensible  is  allowed.  So  it  was  held  that 
the  seasonable  preparation  of  breakfast  for 
her  employer's  family  was  such  a  work  of  ne- 
cessity, as  justified  a  maid  servant  in  travelling 
on  Sunday  morning ;  (10)  and  a  servant  man 
mav  drive  his  master's  household  to  church  in 
his  master's  carriage.(ll)  In  fact  ^Hhe  law 
has  never  been  regarded  as  applying  to  the 
proper  internal  economy  of  tlie  family.  It 
does  not  except  the  ordinary  employment  of 
making  fires  and  beds,  cleaning  up  chambers 
and  fire-places,  washing  dishes,  Ceding  cat- 
tle, and  harnessing  horses  for  going  to  church, 
because  these  were  never  regarded  as  the 
worldly  business  of  the  family,  and  therefore 
not  forbidden  to  the  head  of  the  family,  or  to 
any  of  the  domestics." 
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lu  Pennsylvauia  it  was  held  uuluwiul  to 
run  street  cars  ou  Sauday,(12)  orau  omnibus; 
(IS)  even  if  the  omnibus  is  used  partly  by 
church  goers  it  will  not'  help  the  case.  Still, 
*4f  an  iqvalid,  or  a  person  immured  for  six 
days  within  the' close  walls  of  a  city,  requires 
a  ride  into  the  country  as  a  means  of  recuper- 
ation, which  is  the  true  idea  of  rest,  there  is 
nothing  in  the  act  of  1794  to  forbid  the  employ- 
ment of  a  driver,  horse  and  carriage  on 
Sunday  to  accomplish  it.  Equally  lawful  is 
the  employment  of  the  same  means  to  go  to 
the  church  of  one's  choice,  or  to  visit  the 
grave  of  the  loved  and  lost  to  pay  the  tribute 
ot  a  tear."n4^  In  Oeorgia,  however,  it  was 
recently  decided  that  the  running  of  street 
cars  in  cities  and  their  vicinity  is  a  work  of 
necessity.(15) 

Apropos,  of  the  labor  of  domestic  ser>'ant8 : 
A  doctor's  boy,  having  declined  to  wash  bis 
master's  eig  on  Sunday,  had  the  pleasure  of 
drawing  forth  from  the  judge  of  the  Aberdeen 
and  Kincardine  Small  i)ebt  Court  the  fol- 
lowing remarks:  "  It  is  essential  to  bear  in 
mind  that  in  determining  what  is  a  work  of 
necessity  in  a  domestic  estttblishmeiit,  a  great 
deal  must  be  left  to  the  discretion  of  the  nnis- 
ter.  Life  would  be  intolerable  in  a  house  in 
which  the  servants  were  to  refuse  to  do  a  cer- 
tain piece  of  ordinary  work  on  a  Sunday, 
which  their  employer  thought  necessary,  on 
the  ground  that  they  wereof  a  different  opin- 
ion. The  Sunday  work  which  a  master  may 
insist  upon  havine  done,  must  be  reasonably 
incidental  to  work  thkt  is  necessary.  For  ex- 
ample, I  should  hesitate  to  hold  that  the  mas- 
ter was  entitled  to  insist  that  Sunday  should 
be  the  weekly  washing  da;^,  or  the  day  on 
which  the  sinrer  plate,  not  in  daily  use,  was 
to  have  its  periodical  scrubbing.  On  the 
other  hand,  a  servant  would  be  bound  to  see 
that  such  things  as  are  in  use  at  every  meal 
are  cleaned,  even  although  that  involve  the 
operlktion  of  cleaning  being  done  between  the 
first  Sunday  meal  and  the  second."  The 
indge  held  that  the  boy  should  have  obeyed 
nis  master,  And  that  he  was  not  excused  by 
having  offered    on    Sunday  night   to    clean 

it.(16) 

Even  the  29  Car.  IL  allowed  the  dressing  of 
meat  in  families,  inns,  cook  shops  or  victual- 
ing houses,  and  the  crying  of  milk  on  a  Sun- 
day in  the  mominjr  and  evening. 

The  *'  necessity^  intended  is  **  not  a  person- 
al necessitv,  but  one  arising  out  of  the 
nature  of  rae  thing  to  be  accomplished  and 
the  need  of  the  community."    Poverty  and 
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the  need  of  money  is  no  excuse  for  working 
on  the  Sabbath.  Wliat  a  fanner  may  do  in 
one  state  he  may  not  do  ^  in  another ;  and 
what  he  may  or  may  not  do  is  sometimes  very 
doubtful. 

In  Indiana  a  man  ma^  lawfully  feed  his 
hogs  on  Sunday;  and.  if  accordmg  to  tlie 
practice  of  good  husbandry,  it  be  necessary 
for  him  to  gather  the  feed  in  the  field  and 
haul  it  to  the  feeding  place  on  that  day,  he 
may  do  it  all  without  incurring  any  pains  or 
peiialties.(17)  An  honest  yeoman  may  gather 
m  his  grain  on  the  Sabbath  day,  if  by  leav- 
ing it  ill  the  field  until  Monday  it  is  likely  to 
be  spoiled.(18)  In  that  state,  too,  he  can 
pick  and  haul  to  market  his  water  melons — as 
a  work  of  necessity — if  otherwise  they  would 
spoil.(19)  (The  need  of  the  community  for 
water  melons  must  be  great!)  It  appeared 
from  the  evidence  in  this  case  that  Wilkinson 
was  prosecuted  for  drawing  a  load  of  100 
meloiiS'to  market  on  a  Sunday.  On  that  day 
he  had  over  600  dead  ripe  and  ready  for 
market,  and  he  lost  all  except  the  one  load  he 
marketed.  Judge  Hawk,  in  ^ving  judgment 
«>n  an  a|>peal  fi*om  the  conviction  for  Sabbath- 
breaking,  said :  **It  would  seem  that  a  kind 
providence  bad  crowned  the  labors  of  the  ap- 
iiellaut  with  a  bountiful  harvest  of  melons. 
They  were  ripening  and  decaying  much  faster 
than  he  could  get  tueili  to  the  market,  twenty- 
six  miles  oft*."  The  learned  judge  then  gave 
his  ideas  on  water  melons  and  works  of  neces- 
sity :  '*  A  ripe  water  melon  in  its  season  is  a 
luxury;  but  there  is  nothing  more  stale,  flat 
and  unprofitable  than  a  decayed  or  rotten 
melon.  It  seems  to  us  that  it  was  his  duty 
as  a  prudent  and  careful  husbandman  to  la- 
bor diligently  to  get  as  many  of  his  melons  as 
he  could  to  market.  Whatever  was  his^nty 
to  do  in  the  premises,  there  was  a  moral 
necessity  for  him.  to  do ;  and  in  the  accom- 
plishment of  the  main  purpose  of  saving  and 
securing  the  benefits  oF  his  crops,  whatever 
labor  he  was  reasonably  required  to  do  on 
Sunday,  must  be  regarded,  as  it  seems  to  us, 
a  work  of  necessity."  The  judge  further 
remarked :  '^  It  is  no  desecration  of  the  Sab- 
bath to  garner  and  secure  on  that  day  the 
fruits  ot  the  earth,  which  would  otherwise  de- 
cay and  be  waateil.  It  is  not  neceesarv  for 
the  protection  of  the  Sabbath  that  men  should 
abuse  or  overwork  either  themselves  or  their 
horses  by  midnight  work." 

Yet  down  in  Arkansas  (see  above  as  to 
some  of  the  provisions  of  their  Sundays  laws) 
there  was  a  poor  farmer   named  Gk>ff,  whose 


17.  IdgtrtMi  V.  BUto,  trind.  688. 

18.  TarMTv.  8toto,«riB4.a86. 
18.    WOklBMNi  V.  BUto,  68  Ib4.  418. 


THE    OHIO    LAW   JOURNAL. 


65 


wheat  was  wasting  from  over  ripeness ;  but 
he  bad  no  cradle  wherewith  to  cut  it,  and  be 
waited  to  borrow  one  until  Saturday  night,  as 
his  poverty  compelled  him  to  work  for  his 
neighbors  during  ^the  week.  On  Sunday  he 
cul  his  own  gram  with  the  borrowed  imple- 
ment. Tlie  court  decided  that  there  was  no 
general  necessity  that  wheat  should  be  cut  on 
Sunday,  therefore  no  one  might  do  it,  and 
that  the  poor  nwi  was  net  justified  in  break- 
ing the  Sabbatli.(20)  The  disciples  of  the  Man 
of  Nazareth,  who  not  only  gathered,  but  also 
threshed  the  wheat  for  their  daily  bi*ead  on 
the  Sabbath  day,  would  have  had  small  chance 
ot  an  acquittal  before  this  court ;  as  little 
chance  as  any  of  them  would  have  had  if  he 
hadbecu'iu  the  :»oor  shoemaker's  boots  in 
Massachusetts.    This  wretched  mortal  had  a 

fiirden  patch  where  ill  weeds  had  grown  apace, 
or  days  he  could  not  get  away  from  his  mas- 
ter's shop ;  at  last  he  got  a  two  days  holiday — 
Friday  and  Saturday.  lie  worked  hard  at 
his  crops,  even  by  moonlight,  until  late  on 
Saturday  night.  When  he  ceased,  a  few  hills 
remained  unfinished,  in  a  very  bad  condition, 
and  suflerhig  from  want  of  hoeing.  On  Sun- 
day morning  about  eight  o'clock,  he  spent 
half  an  hour  in  finishing  these  hills  of  corn. 
He  was  convicted  for  breaking  the  Sabbath, 
and  tlie  court,  on  appeal,  sustained  the  con- 
viction.(21)  The  judges  in  this  case  must  have 
belonged  to  that  school  of  the  Habbis  which 
insisted  that  it  was  a  sin  to  eat  an  egg  laid 
upon  the  seventh  day ;  or  have  been  lineally 
descended  from  the  members  of  the  Kirk  ses- 
sion of  Humbie,  who  cited  poor  Margaret 
Brotherstone  before  them  "  for  that  she  did 
water  her  kaill  upon  the  Sabbath  day,"  and 
ordered  her,  she  having  confessed  her  sii>, 
*^  to  give  evidence  in  public  of  her  repentance 
the  next  Lord's  'day."(22) 

In  Indiana  (and  even  in  Yermout,  although 
the  latter  state  is  very  near  the  unco'  guid  of 
Massachusetts)  the  courts  have  considered 
tlmt  the  collecting  and  the  boiling  down  of 
maple  sap  is  a  work  of  necessity  on  Sunday 
where  the  sap  is  flowing  freefy  and  all  the 
troughs  are  full ;  the  maple  sugar  man  having 
no  way  of  saving  his  harvest  save  by  empty- 
ing the  troughs  that  are  fnll.(28) 

Again,  in  liberal  Indiana,  the  brewer  is  al- 
lowed to  turn  or  handle  the  barley  which  he 
is  mauufacturing  into  malt  for  bis  oeer,  as 
twenty-four  hours  neglect  would  make  it  unfit 
for  use.  The  turning  is  a  work  necessary 
to  accomplish  the  object  which  the  brewer  has 
in  view,  and  as  the  law.  authorizes  the  manu- 
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facture  of  beer,  the  labor  necessary  to  make  it 
is  lawful  and  a  work  allowable  on  Sunday.(24) 

In  Ohio  it  was  held  that  under  special  cir- 
cumstances a  miller  might  grind  on  that  day. 
The  judge  said  he  thought  it  would  hardly  be 
questioned  that  a  gias  company  might  supply 
gas,  a  water  company  water,  and  a  dairyman 
milk,  to  their  customers  on  that  day;  for  it  is 
no  part  of  the  design  of  the  law  to  destroy  or 
impose  ruinous  restiictions  upon  any  lawful 
ti*ade  or  busines8.(25) 

Again,  in  Indiana,  an  inn-keeper  sold  cigars 
from  a  stand  which  was  a  part  of  his  estab- 
lishment, and  the  court  held  tha^  he  was  not 
punishable.  The  judge  said :  "  There  is  a 
daily  necessity  for  putting  a  house  in  order, 
cooking  meals,  drinking  coffee  or  tea,  smok- 
ing a  cigar  by  those  who  have  acquired  the 
habit,  or  continuing  any  lawful  habit  on  Sun- 
day, the  same  as  there  is  on  a  work  day,  and 
whatever  is  necessary  and  proper  to  .do  on 
Sunday  to  supply  this  constant  daily  need  is  a 
work  of  necessity  within  the  meaning  of  the 
law.  It  is  not  unlawful  to  keep  the  hotel  on 
Sunday  in  the  same  way  that  it  is  usually  kept 
on  a  week  day,  and  if  a  hotel  keeps  a  cigar 
stand,  which  is  a  part  of  if^'  establishment, 
from  which  it  sells  cigars  to  its  guests,  board- 
ers and  customers  on  a  week  day,  to  sell  ci- 
fars  from  the  same  stand  in  the  same  way  on 
unday  18  not  unlawful.  There  is  no  difiTer- 
ence  legally  between  the  act  of  selling  a  ci^r 
under  Quch  circumstances  and  the  act  of  iur- 
nishing  a  cup  of  tea  or  coftee,  a  meal  of  vict- 
uaJs,  or  supplying  any  other  dailv  want  to  a 
customer  on  Sunday  for  pay."  (26)  Smokers, 
therefore,  can  not  complain. 

In  Alabama,  as  in  Ontario,  all  shooting  is 
forbidden  if  it  is  not  justified  by  necessity,  and 
shooting  a  dog  in  mere  mischief  is  not  a  neces- 
sity.(27)  In  Missouri,  however,  a  man  went 
out  hunting  on  Sunday.  He  was  prosecuted, 
but  acquitted  as  the  law  only  forbade  working 
on  the  Sabbath  day ;  the  district  attorney  ar-: 
gued  that  "hunting"  was  ** working,''  but  the 
judges  could  not  see  it  in  that  light.(28) 

In  Massachusetts  it  has  been  held  that 
cleaning  out  a  wheel-pit  on  Sunday,  to  pre* 
vent  the  stoppage  of  mills  employing  many 
hands,  is  not  a  work  of  necessity  within  the 
meaning  of  the  law.  Nor  can  one  who  helped 
at  this  work  as  a  matter  of  kindness  protect 
himself  by  claiming  that  what  he  did  was  a 
word  of  charity .(29)  No  wonder,  when  the 
Ia\y  is  such,  that  the  poet  vrote :  "  Alas  for 
the  rarity  of  christian  charity,  under  the 
Bun  " {SO)— Ounada  Law  Jourmd. 

24.  Crockett  V.  Stoto,  3S  Ind.  418. 
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OLD  INNS  OF  COURT  CUSTOMS. 


The  history  of  the  Inns  of  Court  in  days  gone 
by,  apart  from  its  legal  interest,  iift'ords  u«  a  good 
insight  into  the  festive  and  sociul  life  of  our 
forefathers.  Indeed,  the  merry  doings  associated 
with  these  old  institutions  are  proverbial,  and 
manv  a  graphic  picture  has  been  bequeathed  to 
us  illustrative  of  the  joviality  which  once  formed 
a  prominent  characteristic  on  all  seasons  of  re- 
joicing. Thus,  it  may  be  remembered  that  in 
the  hall  of  the  Middle  Temple  was  performed 
Shakespeare's  Twelfth  Night,"  a  fact  recorded 
in  the  table-book  of  John  Maningham,  a  student 
of  the  Middle  Temple:  "Feb.  2,  1601-2.— At 
our  feast  we  had  a  play  called  'Twelfth  Night, 
or  What  you  will.'"  As  Charles  Knight  re- 
marks in  his  "Pictorial  Shakespeare,"  it  is  yet 
pleasant  to  know  that  there  is  one  locality  re- 
maining where  a  play  of  SbakeRp<'are  was  lis- 
tened to  by  his  contemporaries,  and  that  play 
'Twelfth  Night.,"  We  read,  too,  how  in  the 
reign  of  Charles^.,  the  students  of  the  Middle 
Temple  were  accustomed  at  All  Hullow-tide, 
which  they  considered  the  beginning  of  Christ- 
mas, to  prepare  for  the  festive  season,  an  account 
of  whicn  we  find -in  Whitelock's, "Memoirs  of 
Bulstrode  Whitelock."  Evelyn  alludes  to  the 
Middle  Temple  feasts,  and  describoH  that  of  1088 
as  "very  extravagant  and  great,  as  the  like  had 
not  been  seen  at  any  time."  Equallv  famous 
were  the  entertainments  at  the  Inner  I'emple — 
Christmas,  Candlemtv^,  Aspension  Day,  and  Hal- 
lowe'en having  been  observed  with  great  splen- 
dor. In  1561  the  Christmas  revels  were  kept  (m 
a  very  splendid  scale.  At  breakfast,  brawn, 
mustard  and  malmsey  were  served ;  and  at  the 
dinner  in  the  hall  several  imposing  ceremonies 
were  gone  through.  Thus  it  is  related  how,  be- 
tween the  two  courses,  first  came  tt\t}  master  of 
the  game,  then  the  ranger  of  the  forest.^,  who, 
having  blown  three  blasts  of  the  hunting-horn, 
paced  three  times  round  the  fire,  then  in  the 
middle  of  the  hall.  Nine  or  ten  couples  of 
hounds  were  then  brought  in,  with  a  fox  and  a 
cat,  which  were  set  upon  bv  the  dogs,  amidst 
the  blowing  of  horns.  At  the  close  of  the  sec- 
ond course,  the  oldest  of  the  masters  of  the  rev- 
els'sang  a  song.  Finally,  after  suppor,  the  I^rd 
of  Misrule  addressed  himself  to  the  banquet, 
whichi  among  other  diversities,  generally  con- 
cluded with  minstrelsy  and  dancing. 

Many  of  the  dinner  customs  at  the  Inns  of 
Court  are  curious.  Thus  a  banc^uct  at  the  Inner 
Temple  is  a  grand  afiair.  At  six,  the  barristers 
and  students  in  their  gowns  follow  the  benchers 
in  procession  to  the  dais;  the. steward  strikes 
the  table  three  times,  grace  is  said  by  the  treas- 
urer or  senior  bencher  present,  and  dinner  com- 
mences. The  waiters  are  called  "panniers''  fmni 
the  "panarii,"w ho  attended  the  Knights  Tem- 

gilar ;  and  in  former  years  it  was  the  custom  to 
low  a  horn  in  every  Court  to  announce  the 
meal.  The  loving  cups  used  on  important  occa- 
sions are  huge  silver  bowls,  which  are  passed 


d<Mvn  the  table  filled  with  time-honor<Hl  ''sack," 
which  consists  of  "sweetened  and  exqait^itely 
ilavored  white  wine ;"  each  student  being  re- 
stricted to  a  "sip."  On  the  29th  of  May  a  gold 
cup  of  this  fragrant  beverage  is  handed  to  each 
meml>er  who  drinks  to  the  happy  restoration  of 
Charles  II. 

Referring  to  the  customs  once  observed  at  the 
Middle  Temple  banquets,  man}'  of  these  have 
died  out.  "The  loving  cup,"  Mr.  Thornbur}-  re- 
marks in  "Old  and  New  I-iondon"  (1. 179),  "once 
fragrant  with  sweetened  sack,  is  now  .used  to 
h(»ld  the  almost  superfluous  tooth-picks.  Oys- 
ters are  no  longer  brought  in,  in  Term,  every 
Friday  before  dinner;  nor  when  one  bencher 
dines  does  he,  on  leaving  the  hall,  invite  the 
senior  bar-man  to  come  and  take  wine  with  him 
in  the  Parliament  Chamber  (the  accetnmodation 
room  of  Oxford  Colleges)."  Dugdale  informs  us 
that  "until  the  second  year  of  Queen  Elizabctirs 
reign,  this  society  did  use  to  drink  in  cups  of 
a>«l>enwood ,  but  then  those  were  laid  aside,  and 
green  earthenware  pots  introduced,  which  have 
(;ver  since  Ik'ou  continued."  Among  the  old 
customs  as&iociated  with  the  Middle  Temple  mav 
be  mentioned  the  calves'-head  breakfast,  which 
was  given  by  the  chief  cook  of  the  society  to  the 
whoh?  fraternity,  for  which  every  member  paid 
at  least  one  shilling.  In  the  eleventh  year  of 
James  I.,  however,  this  breakfast  wa.s  turned 
into  a  dinner,  and  appointed  to  be  held  on  the 
first  an«l  second  .Mtnulay  in  every  Easter  Term. 
The  price  per  head  was  regularly  fixed,  and  to 
be  paid  b}'  the  whole  society,  as  well  absent  as 
present,  an<l  the  sum  thus  collected  was  divided 
among  all  the  domestics  of  the  house. 

The  merry  doings  at  Lincoln's  Inn  were,  in 
days  gone  by,  kept  up  with  much  enthusia.sm; 
and  frequent  notices  of  the  "Revels"  are  given 
by  our  early  writers.  Charles  Knight,  too,  in 
his  "Cych)j>nxlia  of  I^ndon,"  tells-  us  that  on 
such  occasions  dancing  and  singing  were  insisted 
on,  and,  hy  an  onler  of  February  6th,  in  the  7th 
James  I.,  it  appears  that  "the  under-barristera 
were  by  decimation  put  out  of  commons  .for  ex- 
ample's sake,  because  the  whole  Bar  were  of- 
fended by  their  not  dancing  on  the  Candlemas 
Day  preceding,  accordinsr  to  the  ancient  order  of 
the  sociiety,  when  the  judges  were  present"  Of 
the  social  customs  formerly  observed,  we  read 
tliat  at  each  mess  it  was  a  rule  that  there  should 
bea"m(K)t  dayly"~the  junior  member  of  each 
mess  having  to  projwund  to  the  rest  at  his  table 
some  knotty  question  of  law  which  was  to  be  dis- 
cussed by  each  in  turn  during  the  dinner.  Not 
many  years  ago,  too,  it  was  the  custom  for  one  of 
the  servants,'  attired  in  his  mbes,  to  go  to  the 
threshold  of  the  outer  door,  about  twelve  or  one 
O'clock,  and  call  out,  three  time's  "Venez  man- 
ger." To  cjuote  a  further  old  custom,  in  the  first 
year  of  Elizabeth,  it  was  ordered  "that  no  Fel- 
low of  the  House  should  wear  a  beard  of  above  a 
fortnight's  growth,  under  a  penalty  of  loss.-  of 
commons,  and,  in  case  of  obstinacy,  of  final  ex- 
pulsion." 
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Gray's  Inn,  again,  formerly  hud  its  niah^jiicH 
and  reyele,  when  the  presentation  of  phiye  8cems 
to  have  been  one  of  the  chief  features.  "  A  com- 
edy, acted  at  Christmas,  1527,  written  by  John 
Rooe,  a  student  of  the  Inn,  so  offended  Wolsey 
that  its  author  was  actually  imprisoned.  Among 
the  many  customs  relating  to  the  diniug-hall, 
we  are  told  that  in  1581  an  agreement  was  made 
regarding  Easter,  in  accordance  with  which  tne 
members  who  came  to  breakfast  after  service  and 
communion  were  to  have  "eggs  and  green  sauce," 
at  the  expense  of  the  House,  and  that  "no  calves' 
heads  were  to  be  provided  by  the  cook."  In  the 
year  1600  the  members  were  instructed  not  to 
come  into  the  hall  with  their  hats,  boots,  or 
spurs,  but  with  their  caps,  decentlv  and  orderly. 
"according  to  the  ancient  orders."  Gray's  Inn 
has  also  been  noted  for  its  exercises  known  as 
"bolting,"  which  is  thus  defined  in  Cowell's  Law 
Dictionary:  "Bolting  is  a  term  of  art  used  in 
Gray's  Inn,  and  applie<l  to  the  bolting  or  argu- 
ing of  moot  cases." 

Lastly,  a  very  curious  dinner  custom  has  in 
years  gone  by  been  kept  up  at  Clifford's  Inn. 
The  society  consists  of  twodistinct  bodies:  "the 
Principal  and  Rules,"  and  the  junior  members, 
or  "Kentish  Hess."  Each  bodv  has  its  own  ta- 
ble. At  the  conclusion  of  the  dinner  the  chair- 
man of  the  "Kentish  Mess"  first  bowing  to  the 
Principal  of  the  Ian,  takes  from  the  hand  of  the 
servitor  some  small  rolls  or  loaves  of  bread,  and 
without  saying  a  «word,  he  dashes  them  three 
several  times  on  the  table;  he  then  discharges 
them  to  the  other  end  of  the  table,  from  whence 
the  bread  is  removed  by  a  servant  in  attendance. 
Solemn  silence — ^broken  only  by  three  impress-  , 
ive  thumps  upon  the  table — prevails  during  the 
ceremony.— londim  lUudrated  Nem, 

Justice  North  is  becoming  noted  among 
English  Judges  by  his  peculiar  ways  of  assert- 
ing the  dignity  of  the  court.  He  latelv  as- 
tonished a  Jawyer  in  the  Crown  Court  at  Man- 
chester, who  wag  reading  a  paper,  by  saying 
that  he  roust  leave  the  court  it  he  wished  to 
indulge  in  the  newspaper.  The  man  put  away 
his  paper  at  once.  Then  the  Judge  cried  out, 
««Leave  the  court ! "  The  man  departed 
accordingly.  This  incident  reminds  the  Lon- 
don jotirnals  of  the  Vice-Chancellor's  remark- 
able order  to  a  bald  man,  whose  misfortune 
interfered  with  the  official's  comfoi-t.  The 
sunlight  was  reflected  so  vividly  from  the  pol- 
ished surface  of  the  ofiender's  head  that  the 
Vice-Chancellor's  eyes  were  afflicted,  and  the 
roan  was  forced  to  retire.  Severity  with  judg- 
ment was  illustrated  in  the  direction  to  i^e- 
move  a  barking  dog  from  the  court  room. 
The  wrong  animal  was  seized  by  the  officer, 
and  the  magistrate  exclaimed :  **No,  not  that 
dog.  I  have  been  watckins^  him  all  day,  and 
I  will  say  that  a  better-behaved  little  dog 
never  entered  a  court  of  justice." 


NEGLIGENCE  —  STABLE-KEEPER  —  IN- 

JURY  TO  HORSE. 


SUPREME  COURT  OF  MICHIGAN. 


DeN.NIS  r.  IlUYCK. 


June,  1882. 

In  an  action  agaiuMt  a  stable  kef  per  for  negligence, 
whereby  it  waH  claimed  tlie  plaintiff's  horse,  siableii 
therein  was  injarcd;  i/We/,  that  the  defendant  was  not 
an  insurer  of  the  safety  of  the  horse,  and  was  responsi- 
ble only  on  the  j^round  of  negligence,  and  that 
plalntitt'did  not  contribute  to  the  injury. 

Action  in  damages.  The  defendant  wa.s  the 
keeper  of  a  feed  and  livery  stable.  Plain  tiff  put 
a  teaii)  of  horses  in  his  barn,  and  during  the 
niglit  one  of  the  horses  got  untied,  and  ate  from 
an  open  bag  of  corn  on  the  barn  floor.  The  plaint- 
iff the  next  morning  did  not  water  this  horee. 
He  paid  the  defendant  for  keeping  the  team,  and 
drove  them  eighteen  miles  or  upwards.  The 
day  was  warm,  and  when  the  plaintiffarrivedat 
the  end  of  his  journey  this  horse  was  found  to  be 
bloated  and  in  pain.  Remedies  were  applied, 
and  it  was  claimed  that  the  horse  was  perma- 
nently injured.  While  it  was  conceded  that  the 
plaintiff's  halters  were  used  in  tying  the  horses, 
it  was  a  disputed  Question,  as  to  whether  the 
plaintiff  or  defendant  tied  them,  The  defend- 
ant appealed  from  the  judgment  below. 

M.\RSTON,  J. 

The  defendant's  counsel  presented  sev- 
eral requests  to  charge,  namely :  "1.  The 
plaintiff  in  this  case  must  show',  by  the  prepond- 
erance of  proof,  that  the  defendant  has  been 
guilty  of  negligence,  and  that  he,  the  plaintiff, 
is  free  from  all  negligence.  2  The  negligence 
of  the  defendant  must  be  made  out  and  estab- 
lished by  proof,  and  not  left  to  be  inferred  from 
circumstances.  3.  In  order  to  recover,  plaintiff 
must  show  want  of  ordinary  care  or  culpable 
negligence,  and  that  the  plaintiS's  conduct  did 
not  contribute  to  the  injury  complained  of.  4. 
If  the  jury  find  that  the  plaintifi  tied  the  mare 
in  question  in  the  stable,  and  further  find  that 
she  got  loose  from  said  tying  and  ate  the  corn  in 
question,  then  the  plaintifi  could  not  recover. 
5.  The  plaintiff  must  show  that  he  exercised 
due  care  and  caution  in  treating  the  mare  after 
the  eating  of  the  corn.  6.  It  you  find  the  plaint- 
iff has  contributed  to  the  injury  in  question, 
then  he  cannot  recover.  7.  If  you  find  that 
the  plaintiff  drove  this  mare  from  Marcellus  to 
Cassopolis  the  next  day,  and  that  said  drive  con- 
ti^ibuted  to  the  injury,  then  the  plaintifi  cannot 
recover."  These  were  refused,  and^  the  jury 
charged  in  substance,  that  it  was  immaterial 
who  tied  the  horses^  that  the  defendant  was 
guilty  of  carelessness  in  leaving^  the  corn  on  the 
fioor  where  a  horse  could  reach  it  it  he  got  loose, 
equall  V  as  though  a^  poison  had  been  left  there ; 
that  it  was  oefenaant's  duty  to  keep  this 
corn  out  of  thq  way,  and  the  question  of  plaint- 
iff's contributory  negligence  in  tying  the  norses, 
if  he  did  tie  them,  did  not  apply,  and  such  be- 
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iiig  the  case,  the  driving,  or,  ut  any  rule,  a  rea- 
sonable driving  of  the  horbc,  after  the  corn  hud 
been  eaten,  would  not  relieve  the  defendant 
from  the  liability  he  had  incurred,  unless,  the 
driving  was  what  caused  the  injury,  and  not  the 
eating  of  the  corn. 

We  are  of  opinion  that  the  court  erred  in 
the  charge  as  given  and  in  not  charging  as  re- 
quested. The  defendant's  duty  was  not  t)iat  of 
an  insurer  of  the  safety  and  care  of  the  horses, 
and  he  could  only  be  held  responsible  in  case  the 
jury  found  that  he  had  been  guilty  of  negligence, 
and  that  the  plaintiff  hud  not  contributed  to  the 
injury,  either  in  not  properly  tying  the  horses, 
or  afterwards  in  iinpro|)erly  driving  them.  It 
was  the  duty  of  the  plain  tiff  on  discovering  the 
fact  that  his  horse  hud  eaten  an  undue  quantity 
of  corn,  to  adopt  the  usual  and  such  remedies 
and  means  as  were  within  his  reach,  to  prevent 
or  lessen  such  injurious  results  as  otherwise 
might  be  expected  to  follow,  and  in  case  the  de- 
fendant was  liable  for  such  expenses  incurred 
and  injury  sustained,  the  plaintiff  would  be  en- 
titled to  recover.  If,  however,  he  did  not  use 
such  precautionary  measures,  but  drove  the  horse 
a  long  distance,  during  the  heat  of  the  day,  and 
this  contributed  to  or  aggravated  the  injury, 
clearly  for  this  the  defendant  should  not  be  held 
responsible.  The  party  injured  must  not  in- 
crease the  damage  by  wilfully  or  carelessly  ag- 
gravating the  injury  done,  and  then  charge  the 
defendant  with  the  entire  amount  of  damages. 

New  trial  granted. 


♦  ♦  ♦ 


EASEMENT  —  WAY  —  USER  —  ADVERSE 

RIGHT. 


SUPREME  COURT  OP  NORTH  CAROLINA 


BOYDEN  V.    ACHKNnACH. 


February  1882. 

In  an  action  for  damages  in  closing  np  a  way,  to  wliicli 
plaintitr  clHinis  a  preMcriptivo  riglit,  it  is  necessary 
to  show,  not  only  that  lie  UHecT  the  siinie  continu- 
ously for  more  than  twenty  years,  but  that  tlio  nser  was 
adverse  and  as  of  right. 

Action  in  damages  for  closing  up  a  way  in 
which  plaintiff  claimed  a  prescriptive  right,  as 
being  annexed  to  land  devised  to  him  by  his 
father,  the  way  leading  from  said  land  over  an 
adjoining  tract,  belonging  to  defendant,  to  a 
public  road,  and  which  lias  been  in  use  for  about 
forty  years.  Plaintiff  submitted  to  a  nonsuit 
and  appealed. 

Smith,  C.  J. 

In  the  former  appeal  (79  N.  C.  539),  when  the 
form  of  the  complaint  left  it  uncertain  whether 
the  plaintiff  was  asserting  a  private  right  of 
way,  or  a  right  held  in  common  with  others,  to 
\i8e  a  toad  or  public  way,  the  exercise  of  which 
had  been  obstructed  by  the  defendant,  Reade,  J., 
speaking  for  the  court,  uses  this  language :  *'  In 
tnis  country,  where  land  cannot  t^  cultivated 
without  being  inclosed,  it  would  be  a  burden 
which  farmers  could  not    bear,    if   they  had  to 


make  lanes  of  every  juithway  which  has  been 
u:«ed  on  their  land  for  twenty  years;"  and  the 
remark  is  not  le^s  appropriate  to  the  claim  set 
up  in  the  present  amended  complaint.  It  would 
be  unreasonable  to  deduce  from  the  owner's 
quiet  acquiescence,  a  simple  act  of  neighbor- 
hood courtesy,  in  the  use  of  a  way  convenient  to 
other.(«,  and  not  injurious  to  himself,  over  land 
unimproved  or  in  woods*,  consequences  so  seri- 
ously detracting  from  the  value  of  the  land  thus 
used,  and  compel  him  needlessly  to  interpo«?e 
and  prevent  the  enjoyment  of  the  privilege  in 
order  to  the  preservation  of  the  right  of  property 
unimpaired.  And  so  it  isdeclared  in  Mebane  r. 
Patrick,  1  Jones,  23,  and  reiterated  in  Smith  r. 
Bennett,  lb  372,  by  the  late  chief  justice,  in  his 
comment  upon  the  charge  that  if  the  plaintiff 
had  (K)ntinuously,  and  without  interruption, 
used  and enjoyedthe  way  for  more  than  twenty 
3»ears,  he  was  entitled  to  recover.  He  says: 
"  The  cliarge  is  correct  as  far  tis  it  goes,  bnt  it 
does  not  go  far  enough.  There  is  another  and 
ver}'  essential  requisite,  in  order  to  raise  the 
presumption  of  a  grant.  The  user  must  be  ad- 
verse and  jis  of  right."  Again,  in  Ray  v,  Lips- 
comb, 3  Jones,  18r5,  referring  to  those  adjudica- 
tions, he  says :  "  Tliese  cases,  as  it  seems  to  us, 
jmt  the  doctrine  of  presumption  of  a  right  of 
way  froni  user  on  this  true  basis;  and  as  was 
said  in  the  argument,  considering  the  state  of 
things  among  us  for  many  j'ears  past  in  regard 
to  a  neighbor's  passing  on  the  uninclosed  land 
of  another^  either  on  horseback  or  with  his 
wagon,  any  other  conclusion  would  have  re- 
sulted in  great  and  general  inconvenience." 
There  must  then  be  nome  evidence  accompany- 
ing the  user,  giving  it  a  ho^ile  character  and 
re|)elling  the  inference  that  it  is  permissive 
and  with  tbe  owner's  consent,  to  create  the  ease- 
ment by  prescription  and  impose  the  burden 
U|)on  the  land.  [Uis  honor  then  considered  the 
evidence  in  the  case,  and  determined  that  ina.<y- 
much  as  there  was  some  evidence  in  support  of 
the  plaintifl'^s  contention,  it  was  error  to 
nonsuit.]  Venire  de  iwto. 


^  ♦ » 


TORTS— INNOCENT   PERSONS-RULE    OP 

LOSS. 


SUPREME  COURT  OF  LOUISIANA. 


Levy  v,  Corondelet  canal  and  Navigation  Co. 


March,  1882. 

Where  one  or  two  poraons,  either  innocent  or  mutually 
neuflits^nt,  must  sutler,  the  one  who  knew  of  the  cAUse 
wliiuh  occasioned  the  injury,  and  wlio  could  have  avoid- 
ed it,  and  did  not  .do  so,  must  bear  the  loss. 

The  plaintiff  claimed  $2,174.52  as  damages 
sustained  hy  him  by  the  sinking  of  his  schooner 
Emma  Amelia,  in  December,  1877,  at  the  mouth 
of  the  Bayou  St,  John,  while  attempting  to  go 
into  Lake  Pontchartrain.  The  charge  was,  that 
she  struck  against  spiles  or  posts,  which  were 
obstacles  and  obstructions  dangerous  to  nayiga.- 
tion,  and  which  it  was  the  duty  of  the  company 
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having  the  control  and  management  of  the  bayou 
and  requiring  toll,  to  have  removed.  The'dc- 
fence  was  a  general  denial,  an  admission  of  the 
existence  of  the  sniles  or  posts,  and  a  charge  of 
contributory  negligence  on  the  part  of  those  in 
chicrge  of  the  vessel.  After  a  protracted  trial, 
the  diRtrict  judge  sustained  the  defence^  From 
his  judgment  the  plaintiff  appealed. 

Bebhudbz,  C.  J. 

In  the  case  of  R.  R.  Co.  v,  Jones,  5  Otto  441. 
the  Supreme  Court  of  the  United  States  says: 
*'  Negligence  is  the  failure  to  do  what  a  reason- 
able and  prudent  perbon  would  ordinarily  have 
done  under  the  circumstances  of  the  situation, 
or  doing  what  such  persim  under  the  existing 
circumstances  would  not  have  done.  The  es- 
sence of  the  fault  ma^  lie.  in  omission  or  com- 
mission. The  duty  is  dictated  and  measured 
by  the  exigencies  of  the  occasion." 

In  the  ca.se  of  Jolly  v.  Company,  6  McLean, 
242,  where  the  charge  was  that  a  bridge  was  an 
unlawful  obstruction,  the  court  said  that,  con- 
ceding it  was,  if  plaintifl's  injury  was  clearly 
referable  to  the  reckless  and  unskillful  manage- 
ment of  plaintiff's  boat,  the  company  are  not  li- 
able. Lont  EUe'nborough  said,  11  East,  60: 
"  One  person  beinjg  in  fault  will  not  dispense 
another  from  using  ordinary  care  for  himself. 
Two  things  must  concur  to  support  an  action. 
An  obstruction  in  the  road,  by  the  default  of  the 
defendant,  and  no  want  of  ordinary  care  to  avoid 
it  on  the  part  of  the  plaintiff.  Wharton  on 
Neg.  §  1,  and  notes;  Reuiield  on  Railw.  vol.  2, 
pp.  246,  247,  and  notes.  If  it  be  true  that  there 
was  mutual  negligence,  the  principal  is,  that 
where  the  negligence  of  each  party  was  a  proxi- 
mate cause  orthe  injury,  no  action  can  be  main- 
tained. In  such  cases  there  cannot  be  usually 
an  apportionment  of  damages.  Where  the  neg- 
ligence of  the  plaintift  is  proximate  and  that  of 
the  defendant  is  remote,  or  consists  of  some 
other  matter  than  what  occurred  at  the  time, 
norecoverycan.be  had  for  damages  sustained. 
6  Otto,  700;  24  Vt.  487;  24  Iowa.  615 :  40  Mo. 
131 ;  2  Car.  &  K.  730;  34  Mo.'  55 ;  Redffield  on 
R^ilw.  117,330;  Field  on  Dam.  171,  517;  Weeks 
on  Dam.  Abs.  Inj,  p.  273;  N.  132.  These  prin- 
ciples have  been  uniformly  recognized  ana  ap>- 
plied  by  this  court.  3  LaJ  An.  48,  441 ;  6  lb.  71, 
425 ;  7  lb.  277,  321 ;  8  lb.  493 ;  10  lb.  113 ;  11  lb. 
325,  292 ;  12  lb.  377 ;  17  lb.  19 ;  19  lb.  309,  23  lb. 
264,  493,  729 ;  27  lb.  55 ;  28  lb.  320;  30 lb.  15.  20 ; 
42  lb.  615;  33  lb.  154.  From  all  these  iiuthori- 
ties,  the  rule  of  equity,  to  be  enforced  in  all  such 
cases  appears  clearly  to  be :  Where  one  of  two 
peraonfty  either  innocent  or  mutually  negligent, 
must  suffer,  the  one  who  knew  of  the  cause 
which  occasioned  the  injury,  and  who  could 
have  avoided  it  and  did  not  do  so,  must  bear 
the  loss.     Volenti  non  fit  injuria. 

Judgment  affirmed. 


ASSAULT   AND    BATTERY— EVIDENCE— 
STATEMENTS  TO  PHYSICIAN. 


SUPREME  JUDICIAL  COURT  OP 
MASSACHUSETTS. 


RoosA  V.  Boston  Loan  Company. 


March,  1882. 

In  an  net  ion  for  afssauU  and  battery  the  physician  wlio 
attended  tlie  plaintifT'  may  give  hin  opinion  that  tlae 
plMintitf's  symptoms  were  such  as  might  liave  been  ox- 
iiected  to  follow  a  severe  blow  ;  but  he  cannot  tefitify  to 
her  statements  that  she  **had  received  a  blow  in  the 
atomauh.*' 

Action  of  lort  for  assault  and  batierv.  The 
defendant  held  a  cliattel  niortgaf^e  upon  certain 
property  in  the  house  of  the  plaintiff*  the  con- 
dition of  which  mortgage  was  broken  by  non- 
payment of  interest  and  principal.  A  servant 
of  the  defendant  was  sent  to  take  possession  of 
the  property,  and  while  attempting  to  open  an 
inner  door  he  wasresisted  by  the  plaintitf,  who 
pushed  against  it  upon  the  inside;  and,  while 
the  parties  were  in  this  position,  the  servant 
struck  the  plaintift  twice  in  the  pit  of  the 
stomach,  the  lust  blow  causing  her  to  fall  to  the 
floor;  she  became  unconscious,  and  remained  so 
for  some  time.  The  physician  first'  called,  and 
who  had  charge  of  the  plaintiff*  for  quite  a  pe- 
riod of  time,  testified  that  he  was  called  to  see 
heron  the  evening  after  the  occurrence,  and, 
among  others,  was  asked  this  question  by  the 
plaintiff's  counsel :  "What  did  plaintiff  tell  you 
about  her  condition?"  He  answered:  **She 
stated  ttnit  stie  had  received  a  blow  in  the  stomr 
ach."  The  defendant  objected,  but  the  testi- 
mony was  admitted  for  the  purpose  of  showing 
the  cause  and  location  of  the  injury.  The  ver- 
dict was  for  the  plaintiff,  and  the  defendant  ex- 
cepted. 

Endicott,  J. 

When  the  bodily  or  mental  feelings  of  a  party 
are  to  be  proved,  his  exclamations  or  expres- 
sions indicating  present  pain  or  malady  are 
competent  evidence ;  and  in  Bacon  v.  Charltanj  7 
Cush.  586,  where  this  rule  is  stated,  it  is  said  by 
the  court:  '*Such  evidence  is  not  to  be  extended 
beyond  the  necessity  upon  which  the  rule  is 
founded.  Anything  in  the  nature  of  narrative 
or  statement  is  to  be  carefully  excluded,  and  the 
testimony  is  to  be  confined  strictljr  to  such  com- 
plaints, exclamations,  and  expressions  as  usually 
and  naturally  accompany  and  furnish  evidence 
of  a  present  existing  pain  or  malady." 

The  6pinion  closes  with  this  precaution : 
"These  remarks  as  to  the  limitation  of  the  rule 
are  not  intended  to  apply  to  the  statements 
made  by  a  patient  to  a  medical  man,  to  which  a 
dififerent  rule  may  be  applicable,"  In  Chapin  y. 
Marlborough  ,  9  Gray,  244,  it  washeldonilieau- 


lee,  also,  Barber  v.  Merriam,  11  Allen,  822;  Ave- 
son  V.  Kinnaird,  6  East,  188, 195 ;  Gardner  Peer- 
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age  case,  78,  172,  175.  Tlic  facta  in  Illinois  Cen- 
tral R.  R.  V.  Sutton,  42  III.  438,  as  in  Chapin  v. 
Marlborough  are  similar  to  those  cited  in  this  bill 
of  exceptions.  Tlie  plaintiff  here  testitied  that 
she  was  struck  in  the  stomach  by  the  defendant's 
servant.  It  would  clearly  havq  been  comi)etent 
for  a  physician,  after  having  testified  to  the  con- 
dition ol^  the  plaintiff,  and  to  thecom plaints  and 
symptoms  of  suffering  and  pain  stated  by  her,  to 
have  given  his  opinion  that  they  were  such  as 
might  have  been  expected  to  follow  the  inflic- 
tion of  a  severe  blow.  Such  evidence  was  admit- 
ted without  objection.  But  it  was  not  coihf>e- 
tent  for  the  physician  to  testify  to  her  statements 
that  she  haa  received  a  blow'  in  the  stomach. 
While  a  witness,  not  an  expert,  '^an  testify  only 
to  such  exclamations  and  complaints  as  indicate 
present  existing  pain  and  suffering,  a  physician 
may  testify  to  a  statement'  or  narrative  given 
by  his  patient  in  relation  to  his  condition,  symf - 
toms,  sensations,  and  feelings,  both  past  and 
present.  In  both  cases  these  declarations  are 
admitted  from  necessity,  because  in  this  way 
only  can  the  bodily  condition  of  the  party,  who 
is  the  8.  ibject  of  the  inquiry,  and  who  seeks  to 
obtain  tiamages,  be  ascertained.  But  the  neces- 
sity doefr  not  extend  to  declarations  by  the  party 
as  to  the  cause  of  the  injury,  which  is  the  prin- 
cipal subject-matter  of  inquiry,  and  which  may 
be  proved  by  other  evidence.  No  case  has  been 
called  to  our  attention,  and  we  are  not  aware  of 
any  case  where  such  evidence  has  been  admitted 
Emerson  v.  Lowell  Gas  Li^htCo.  6  Allen,  146; 
Fay  V.  Harlan,  128  Mass.  244;  Morrissey  v.  Ing- 
ham, 111  lb.  63;  State  v. Davidson,  30  Vt.  377 
Willis  V.  Bernard,  8  Bing.  376.  It  therefore' 
becomes  unnecessary  to  consider  the  other 
exceptions. 

Exceptions  sustained. 


♦  •  ♦ 


CHALLENGE  TO  ARRAY— PUBLIC   OFFI- 
CERS—EXCLUDING CLASS  OF 
PERSONS. 


SUPREME  COURT  OF  ERRORS  OF 
CONNECTICUT. 


State  v.  Bradley. 


Tlio  only  grounds  of  challenge  to  the  arrny  at  common 
law  are  partiality',  fraud,  or  pomeirrpgnlnr  or  corrupt 
conduct  on  tiie  part  of  tiie  returning  offlccra. 

Jurors  are  not  public  officers  witliin  the  meaning  of 
the  law  and  Constitution. 

A  dfffendant  haa  no  canse  of  complaint  in  the  exclu- 
sion of  a  daaaof  persrns  from  the  opportunity  to  be- 
come Jurors.  Mo  long  as  the  persons  serving  as  jurors  are 
legally  qnalifled. 

Information    for  a    conspiracy    to   defraud. 

There   was  a  verdict  of  conviction,  and  motion 

fot•^a  new  trial  for  error  in   the  rulin^g  and 

charge  of  the  court,  and  also  a  motion  in  error. 

Carpenter,  J. 

As  the  jury  were  about  to  be  impanelled  the 
counsel  for  defendants  challenged  the  array  on 
the  ground  that  the  Act  of  1880,  providing  a 
different  method  of  selecting  jurors,  was  uncon- 
stitutional; at  least,  that  it  was    inoperative 


dining  the  year  1880.  The  only  ground  of  chal- 
lenge to  the  array  at  common  law  is  partiality, 
corru]>tion,  or  fraud,  or  some  defect  in  making 
the  returns.  Swift  siiy8(Dig.  vol.  2,  p.  429):  "But 
our  mode  of  selecting  jurors  is  ench  that  there  is 
no  room  for  any  partiality  or  corruption  in  the 
returning  ofIicer$!,  so  that  it  would  be  difticult 
to  imagine  an}'  ground  for  a  challenge  to  the 
ana}'."  The  ground  of  challenge  here  is  not 
partiality  or  fraud  in  the  officers  of  the  law,  but 
the  law  itself  and  the  iM)wer  of  the  legislature 
are  challenged.  We  know  of  no  precedent  for 
this,  and  it  is  doubtful  whether  it  can  l>e  done. 
If  it  cannot  bo  done,  for  that  reason  the  challenge 
was  properly  disposed  of  bv  the  superior  court. 

But  as  it  is  not  desirable  to  dispose  of  an  im- 
ix)rtant  question  like  this  on  technical  grounds 
alone,  we  are  disposed  to  treat  the  challenge  as 
a  challenge  for  cause  of  each  juror,  and  consider 
the  questions  discussed  on  their  merits.  It  is 
claimed  that  the  statute,  notwithstanding  its 
terms  providing  that  it  should  take  effect  Sep- 
tember, 1880,  was  inoperative  during  that  year, 
for  the  reiison  that  jurors  had  been  selected  under 
the  old  law  for  that  year,  and  that  it  was  not 
competent  for  the  legislature  to  set  them  aside 
and  select  others.  This  claim  is  based  on  the 
assumption  that  jurors  are  public  officers,  and 
cannot  in  this  wav  be  legislated  out  of  office 
during  the  term,  ^e  think  this  assumption  is 
not  well  founded.  Although  jurors  serve  the 
public  and  perforin  important  duties  in  the 
administration  of  justice,  it  does  not  follow 
that  they  are  officers  within  the  meaning  of  the 
Constitution  and  law.  Many  persons  perform 
duties  of  a  public  nature  who  are  not  officers. 
Witnesses,  persons  assisting  sheriffs  and  other 
peace  officers,  persons  in  the  military  service, 
and  the  like.  While  the  duties  thus  performed 
relate  to  and  promote  the  weal,  yet  the  persons 
performing  them  lack  some  of  the  more  import- 
ant official  elements.  A  juror  summoned  to 
attend  court  has  no  certain  term  of  office.  He 
may  be  discharged  immediately,  Iwith  or  with- 
out* his  consent.  He  may  be  excused  from  serv- 
ing in  anv  or  in  all  cases  at  the  will  of  either 
Sarty,  ana,  when  the. term  ends,  ordinnrily  his 
uties  as  a  juror  end  for  the  year.  The  oath 
administered  Uy  him  is  not  that  prescribed  by 
the  Constitution  and  laws  for  public  officers,  but 
is  special,  and  is  usually  administered  in  each 
case,  and  has  no  binding  force  after  the  case  is 
disposed  of.  These  considerations  serve  to  il- 
lustrate in  some  measure  the  difference  between 
jurors  and  public  officers. 

But  it  is  said  that  the  act  is  unconstitutional 
because  it  excludes  all  persons  under  thirty 
years  of  ago  from  serving  as  jurors,  while  the 
Constitution  provides  that  ''every  elector  shall 
be  eligible  to  any  office,"  etc.  We  are  clearly  of 
the  opinion  that  the  defendants  have  no  cause  of 
complaint  so  long  as  the  persons  who  served  as 
jurors  were  legally  qualified.  It  is  no  cause  for 
complaint  that  other  persons  legally  and  consti- 
tutionally qualified  were  not  permitted  to  serve. 
No.errar  /  a  new  trial  denied. 
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zui<^c^  of  ^eciMoii/^. 


NEW  JJ5RSEY. 


{Omri  of  Em»r$  and  ApjxxiU,) 

SiiiKLEY  V.  City  of  Elizabeth. 

T(uai  and  AtfucitanienU — Liability  of  City  on  Cer- 
(ijicate  of  ComjdroUer, — In  this  coae  Mrs.  Shirley 
liledubillto  restrain   the  citv   from  collecting 
two  assessments  on  a  lot  in    IClizabeth,  one  for 
paying  Jeiicrson  avenue  and  one  for   a  sewer. 
She  had  bought   the  property  of  Hill   in  1874. 
Before  she  purchased  she   applied  to   the  coinp- 
tndler  for  a  search  under  the    act   of   March  6, 
1874.  which  makes  it  the  duty  of  the  comptroller, 
on  payment  of  his  fees,   to  ^ive    any  person  re- 
quiring ita  certificate  covering   the  liability  of 
any  real  estate  for  unpaid  taxes  or  assessments,  as 
shown  by  any  records  in  his  office,  and  provides 
that  such  certificate  in  the  hands  of  a  bona  fide 
purchaser  or  niortgagee  shall,  unless  a   mistake 
has  occurred  in  the*  name  of  the  owner  or  from  a 
imsdescription  of  the  property,  relieve  and  dis- 
cnarge  such  real  i[istate  from  any  tax    or  assess- 
ment except  such  as  is  therein  stated  to  be  un- 
paid. ^  The    comptroller  gave  a  certificate,  Oct. 
12,  1874,  the  showing  assessment  for  paving  and 
certain  taxes,  he  saying  nothing  of  the  sewer  as- 
Hessment.    Before  taking  the  title,  Hill,  the  pur- 
chaser, paid  this    assessment   for    paving  and 
produced  to  Mrs.  Sliirley  an  additional  certificate 
at  the  foot  of  the  other,   dated    Oct.    22,  1874, 
stating  that  the  above  taxes  and    assessments 
had  been  paid  since  the  search  was  made.    She 
then  took  the  title.    In  1875  this  assessment  for 
paving  was  set  aside  on  a  certiorari  which    was 
pending  at  the  time  of  the  sale,  and  thereupon 
Hill  sued  the  city  after  the  sale,    and    after  re- 
ceiving the  whole  purchase  money  as  for  prop- 
erty free  from  encumbrance,   recovered  a   judg- 
ment against  the  city  and  collected  the  money. 
The  sewer  assessment,  which  had  been  omitted 
in  the  certificate  through  carelessness,  was  also 
set  aside  in  1875  and  after  Mrs.    Shirley's   pur- 
chase.   In  1876  new  assessments  were  made  for 
the    paving  and    sewer  and  the  citv  proceeded 
to  collect  them  from    Mrs.  Shirley^s    property. 
The  bill  was  filed  to  restrain  these  proceedings 
and  declare  the  assessments  void. 

The  Advisory  Master^  Mr.  Oummere,  to 
whom  it  was  referred,  advised  a  decree  in  favor 
of  the  complainant  which  was  made.  The 
opinion  of  the  Court  of  Errors  was  delivered  by 
Judge  Depue.  He  held  that  no  laches  could  be 
imputed  to  the  complainant;  that  she  wasapur- 
chaser  in  good  faith  relying  on  the  comptroller's 
certificate;  that  she  bad  no  knowledge  that  the 
first  assessment  fpr  paving  was  set  aside  or  that 
Hill  had  recovered  the  money  paid  by  him  until 
after  it  was  done;  that  the  case  turned  entirely 
on  the  effect  the  legislature  designed  by  the  act 
xrf  1874  to  give  to  certificates  of  search  made  by 
the  comptroller ;  that  the  act  makes  it  the  duty 


of  the  comptroller  to  give  such  certificate  as  an 
official  act  which  should  bind  the  city,  and  that 
in  this.respect  the  csisc   is    distinguished  from 
Kahl  V.  Jjove,  8th  Zubriskic  5.    The    Judge  re- 
cited the  history  of  this  section  from   its  origin 
in  the  supplement  to  the  charter  passed  April  2, 
1867,  and  held  that  the  changes  in  the  law  indi- 
cate a  delil>erate  purfKise  on  the  part  of  the  leg- 
islature to  provide  as  fur  as  practicable  a  means 
of  enabling  purcliasers  and  mortgugees  to  pro- 
tect their  estates  from  liability   for  taxes  and 
asscFsments  and  for  prior    improvements.    He 
described  the  system  pursued  in  making  assess- 
ments for  benefits  ana  recording  the  results  in 
the  comptroller's  office,   and    rcnuirked  that  it 
was  eminently  nroper  and   judicious    that  a 
method  should   ne  provided   which   should   in 
some  measure  enable  owners  to  sell  or  mortgage 
their  property  upon  a  certification  of  the  amount 
of  the  assessments  to  which  it  would  be  subject; 
that  the  general  power  to  assess  property  for  im- 
provements  wi|s  conferred   by-  the  charter  and 
mieht  be  exercised  at  any  time;   that  the  act  of 
1874  gives  no  protection  against  this  power,  for 
until  the  assessment  was  in  fact  made   it  can- 
not appear  on  the  records  as  one  paid  or  unpaid, 
but  when  it  has  been  made  the  situation   is  en- 
tirely changed;   the  power  has  been  exercised 
and  the  amount  ascertained.    Until  reversed  by 
due   course    of   law,     the    lands    are    releasc*d 
from   further    assessment   for  the     same     im- 
provement.      A     certificate     that  the    assess- 
ment htu^  been  made  and  paid   is  in   effect  that 
the  share  of  the  particular  lot  has  been  ascer- 
tained and  discharged.    The  act  declares  that 
such  certificate  shall  operate  to  relieve  the  prop- 
erty.    A  construction  which  applies  the  certifi- 
cate only  to  the  state  of  the  record  at  that  time 
and  allows  a  new  assessment  to  be    made  which 
would  become  a  lien  in  case  the   other    was  re- 
versed would  defeat  the  object  of  the  act  and  vio- 
late its  spirit  as  well  as  its  letter.    Its  purpose 
was  to  j>ro vide  a  certificate    upon    ivhich    pur- 
chasers and  mortgagees  might  safely  rest.    The 
injustice  of  allowing  such  an  assessment  to   be- 
come a  lien  upon  the  premises    after   a  convey- 
ance or  mortgage  taken  in  reliance  upon  the  cer- 
tificate, cannot  be  better  illustrated  than  by  the 
factsof  this  case.    The  complainant  purchased 
the  property  and  paid  full  value  on  the  faith  of 
the  certificate,  and  if  these  two  assessments  are 
sustained  as  liens  her  title  instead  of  being  free 
from  such  encumbrances  will  become  subject  to 
the  lien  of  assessments  for   12,000.    Such    con- 
struction would  countenance  a  measure   of  in- 
justice and  destroy  the  value  of   certificates  un- 
der this  act. 

The  sewer  assessment  was  unreversed  when 
the  certificate  was  given.  The  city  has  a  rem- 
edy against  its  officer  for  the  omission  of  it.  It 
might  also  have  protected  itself  against  loss 
from  the  pa vjng  assessment  by  proper  proceed- 
ings. The  complainant's  case  is  within  the 
Crovisions  of  the  act  and  she  is  entitled  to  have 
er  property  relieved  from  the  lien   of  the  ae<« 
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seesmenta.  As  to  tho  question  of  jurisdiction 
the  law  has  been  settled,  in  Jersey  v.  Lembeck, 
4  Stewart  255,  that  chancery  has  no  jurisdiction 
over  assessments  in  the  absence  of  spccitic 
equities.  Here  the  specific  equity  is  the  equita- 
ble estoppel  arising  from  the  certificate,  and 
fitoppeb  in  pain  have  always  been  recognized  a 
a  ground  of  equity  jurisdiction  of  which  the 
equity  court  will  not  in  all  cases  be  deprived  by 
reason  of  the  estoppel  being  available  at  law  as 
well  as  in  equity.  L.  V.  R.  R.  Co.,  v.  The  So- 
ciety etc.,  5  Stewart  32U.  The  decree  was 
affirmed. 


Wakemax  v.  N.  Y.,  Lake  Erie  &    Western 

R.  R. 

Injunction^  Here  Technical  Violation  of  RightHy 
no  Ground  for — The  applicant  being  the  owner 
of  land  in  Newark  conveyed  a  strip  of  land  to 
the  railroad  company,  reserving  a  right  of  way 
across  it.  The  bill  alleged  a  blocking  up  of  the 
track  by  the  cars  of  the  company  and  the  failure 
to  the  company  to  furnish  any  available  passage, 
and  prayea  for  mandatorv  injunction  which  wxis 
refused.  The  order  of  the  Chancellor  was 
affiriped,  the  Chief  Justice  holding  that  there 
was  not  the  slightest  grouml  for  .  the  summary 
interference  of  the  co»rt  by  injunction.  "A 
wrong  which  is^  a  mers^echnical  invasion  of  a 
complainant's  righta  and^^oes not  threaten  seri- 
ous injury  will  not  lay  a-  ground  for  a  prelimi- 
nary injunction." 

The  State,  ex  rel.  Pierson  v.  the  Mayor 
AND  Common  Council  of  Newark. 
Asfessments — Apportionment  Uixceen  City  and 
OwitUy— The  Board  of  Freeholders  of  the  county 
of  Essex,  bein^  directed  to  assess  the  interest  on 
the  cost  of  laying  certain  avenues  in  the  ratio 
of  one  half  on  the  cities  and  townships  bene- 
fitted by  such  avenues,  and  the  other  half  on  the 
countyat  large,  laid  an  undue  portion  on  the 
county  wh^reoy  the  city  of  Newark  was  injured. 
Heldy  That  the  city  had  the  right  to  a  certiorari 
to  have  such  apportionment  reviewed.  Further, 
that  the  payment  of  the  tax  under  illegal  ap- 
portionment of  the  individual  citizens  did  not 
prevent  the  city  from  setting  aside  the  same. 
Aiid  further,  that  although  such  tax  had  been 
collected,  the  court,  in  th^  exercise  of  its  discre- 
tion would^  not  aid  the  county  by  vumda- 
mu8  to  obtain  the  moneys  so  illegally  exacted. 
Judgment  of  Supreme  Court  affirmed. 


♦  • » 


Illinois: 


{Supreme  Court.} 

Theodore  Freydendall  et  al.  v,  Lyman  Bald- 
win et  al.    June  21,  1882. 

Asaignment  for  benefit  of  creditorn'-what  property 
passes  thereby, — A  voluntaty  assignment,  maoe  by 
a  failing  debtpr  for  the  benefit  of  his  preditors,  if 


iTalid,  passes  all  the  property,  real  and  personal, 
which  the  debtor  at  the   time  owned. 

Same — Jurisdiction  of  County  Court — Creditor*s 
Bill — whether  it  will  be  entertained  in  Chancery. — In 
case  of  such  assignment,  the  county  court,  by  the 
statute,  is  invested  with  complete  and  full  juris- 
diction over  the  .trust  fuiid  and  the  assignee, 
until  the  property  is  disposed  of  and  the  pro- 
ceeds distributea  to  those  entitled^  to  share 
thei^ein,  and  a  court  of  equity,  on  creditor's  bill, 
where  the  assignment  is  not  questioned  or  im- 
|)eached,  will  not  assume  jurisdiction  to  manage 
and  direct  the  application  of  such^  fund  by  tlie 
assignee,  unless  under  special  eircuiii.stances, 
but  will  leave  that  to  the  county  court. 

Where  a  debtor  has  maide  a  valid  general  as- 
signment, under  the  statute,  of  all  liis  property 
and  effects,  for  the  benefit  of  creditors,  a  creditor 
having  a  judgment  cannot  maintain  a  bill  iti 
equity  to  have  prior  judgments  against  his 
debtor  set  aside  on  the  ground  they  are  void  or 
fraudulent.  His  remedy  in  such  a  case  is  be- 
fore the  county  court,  wliich  has  the  power  to 
determine  what  creditors  are  entitled  to  share 
in  the  proceeds  of  the  debtor's  effects,  and  the 
priority  of  the  equitable  liens  of  the  several 
creditors^ 

Whether  judgments  confessed  by  the  insolvent 
debtor  are  void  for  any  reason,  or  whether  ex- 
ecutions issued  on  such  judgments  were  satis- 
fied by  a  technical  levy  on  personal  property 
and  its  release,  or  whether  such  judgment 
creditors  are  entitled  to  priority  over  the  other 
creditors  by  reason  ot  tneir  execution  liens  at 
the  time  oi  the  assignment,  are  questions  within 
the  jurisdiction  of  the.  county  court,  to  be  de- 
cided by  it  in  its  supervision  and  direction  of 
the  settlement  and  distribution  of  the  trust 
funds  in  the  hands  of  the  assignee. 

The  whole  management  of  the  estates  of  in- 
solvent debtors,  under  voluntary  assignments,  is 
by  law  committed  to  the  jurisdiction  o^county 
courts.  How  the  funds  in  the  hands  of  the  as- 
signee are  to  be  paid  over  and  distributed,  are 
matters  for  the  determination  of  the  county 
court  where  the  proceediiigs  are  pending,  and 
its  judgments  and  orders  in  that  respect  can 
only  be  reviewed  on  appeal  or  error. 

Chancery — waiver  of  relief  sought  in  bilL — Where 
a  creditor's  bill  asked  that  a  voluntary  assign- 
ment of  a  debtor,  for  the  benefit  of  creditors,  be 
set  aside  as  fraudulent,  but  the  matter  was  not 
pressed  in  the  court  in  which  Ihe  cause  was  first 
heard,  nor  in  the  appellate  or  this  court,  coun- 
sel stating  in  this  court  that  his  position  is  not 
hostile  to  the  assignment :  HeUL^  that  the  part 
of  the  bill  seeking  to  have  the  assignment  set 
aside  must  be  treaiied  as  having  been  waived. 

Judgment — when  a  stranger  may  attack  it — A 
judgment  or  decree  absolutely  void  for  want  of 
jurisdiction  in  the  court,  may  be  assailed  by  a 
stranger  to  the  record,  if  it  affects  his  prior  or 
superior  equities.  Otherwise  he  can  not  inter- 
meddle with  it. 
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UNITED  STATES,  SUPREME  COURT. 

ORKEiffvoon  V.  Union  Freioht  Raii^oab  CpM- 
PANV.     May,  18S2. 

1.  Equity — ivinnciion — Obtifja'imi  of  Ondracl-^Iirpeal 
of  Vhof  ter—iUockhotdcr.  W  here  the  h^Kinlat ii  ro  of  a  stui e 
luifi  rppcttlcd  Uio  charter  pf  a  street  milroad  company. 
and  transferred  ita  francfiiseii  and  track  to  another,  and 
the  corporation  refcHeato  seek  a  remedy  in  the  courts, 
a  etorklinider  of  the  ct>mpany  will  haVe  a  sta'idin^^  in  a 
court  of  equity,  who  asks  an  injuDctInn  on  the  ground 
that  the  repealing  atatute  imiialni  the  obligation  of  aeon- 
tract. 

2.  On'pitraiian — Chartet'—Resernttiptt.  Uurh  a  atatute 
does  ininair  the  obligation  of  the  contrai't  of  the  charter, 
nnlcsH  there  Is  re8er\'ed  to  the  legislature  the  right  to 
repeal  the  statute  under  which  the  omipany  was  organ- 
ised. 

3.  MoMaehnsettM  StaiiUc.  In  the  State  of  Mnssadiu- 
setts  such  a  reservation  becomes  part  of  every  art  of  in- 
ciirporation,  by  virtue  of  the  following  language  in  f  41, 
c.  68  of  the  General  Statu tcH,  to  wit:  **£very  act  of  cor- 
jioration  passed  after  the  eleventh  day  of  March,  in  tlie 
vrar  one  thousand  eight  hundred  and  tliirty-one,  sliall 
be  subject  to  amenonient,  alteration,  or  repeal  at  tlie 
pleasure  of  the  legislature."  The  court  liere  gives  a  his- 
tory of  this  and  aiinilar  clauses  of  reservation  in  the  stat- 
utes of  the  states. 

4.  JVew  Tixin»teiion8.  Tlie  eflfect  of  tlio  repeal  of  an 
ai!t  of  incorporation  under  such  a  clause  is  that  the  stat- 
ute no  longer  exists,  and  whatever  force  the  law  may 
give  to  transactions  entered  into,  and  which  were  author- 
ized by  the  charter  while  in  force,  the  corporation  can 
originate  no  new  transactions  dependent  <m  the  power 
con  ferred  by  the  charter.  Whatever  power  is  dependon  t 
solely  on  the  grant  of  the  charter,  and  which  con  id  not 
be  exerelaed  by  unincorporated  private  persons  under 
the  general  laws  of  the  slate,  is  abrogatea  by  the  repeal 
of  the  law  wliich  gmnted  tliese  special  riglits. 

5.  AsaeU^Contmcta.  The  rights  of  the  sharoliolders 
to  the  real  and  personal  property  acquired  l>y  the  corpo- 
ration, and  riguta  of  contract,  and  choses  in  action,  are 
not  deatroyea  by  such  repeal,  and  if  the  legislature  has 
provided  no  speeitlc  mode  of  enforcing  and  protecting 
such  rights,  the  courts  will  do  so  by  the  means  within 
their  power. 

6.  MassaehuAetts  Statute— New  Oirpf^ration.  If  the 
repeal  of  the  old  corporation  was  within  the  power  of 
the  Maaaachusetts  legisl  ature,  it  could  charter  a  new 
one,  and  confer  the  aame  powers  on  it  aa  the  former  had 
poaecaaod,  and,  so  far  as  the  property  or  franchises  of  the 
old  company  were  necessary  to  tlie  public  use,  it  could 
anthoriae  the  new  corporation  to  take  them,  on  making 
due  oooipeDaation  therefor. 

7  .Fwera/  Oimstitution — Oontraeis-^Oon^tensation,  A 
statute  which,  under  this  power,  repeals  an  act  of  incor- 
poration, and  at  the>  aame  time  creates  a  new  one  with 
similar  powers,  the  uae  of  which  requirea  the  exerciMo  of 
the  right  of  eminent  domain,  is  not  >n  conflict  with  tlie 
Constitution  of  the  United  States,  if  It  provides  for  com- 
pensation for  the  property  of  the  extinct  corporation  so 
taken  by  the  new  one. 


Cecii.  Xationai«  Bank  v.  Watbontown  Bank.  May, 
1882. 

1.  Btmk—Trafi^er  t>/ 4hare9—AutJu>rUy  of  Caahiei'.  A 
transfer  of  the  shares  of  a  bank  wlien  made  by  the  cash- 
ier, if  he  is  authorised  to  make  the  transfer,  will  carry 
the  title  to  the  transferee. 

2.  JJen/or  Del^t^  Waiver,  Where  the  charter  of  a  l»ank 
gives  Ita  lien  on  Ihesharea  of  a  stock  holder  for  his  indebt- 
ednesa  to  the  bank,  that  lien  will  l^e  waived  when  the 
cashier  makes  a  transfer  of  the  stock  on  the  books  of  the 
bank.  If  he  is  empowered  to  make  such  transfers. 


•  • 


PENNSYLVANIA. 


{Supreme  Opurt.) 

GlLUGBFlB  BT  AL  V.  McOoWAN.    April  24,  18S2. 

AearaHim^Aeeiiieni-'Begponsibiiity  of  ovnter  of  Prtm- 
iaea^^There  Is  no  obligation  upon  the  owner  of  a  vacant 


lot  or  unused  brick  yard  to  fence  it;  so  far  aa  his  duty  to 
passcrs-hy  la  o6n<*erned. 

Where  a  boy  nearly  eight  yeani  of  age  wan  drowned  In 
a  well,  ovef'one  hundred  fcot  from  the  highway,  dug  in 
an  open  tiold,  tlni  owner  thereof  cannot  lie  held  to  have 
been  guilty  of  negligence  in  permitting  the  well  to  re- 
main without  aguardi 

Hydraulic  Works  Co.  v.  Orr,  2  Norris.  332,  is  authorltv 
only  for  Its  own  facta.  Jt  was  not  intended  to  assert  the 
doctrine  that  **a  child  cannot  t>c  tteated  as  a  treapasser  or 
wrongdoer,"  and  so  far  as  it  ap[ieArs  to  sanction  such  a 
principle,  it  must  be  overruled. 

Wliere  the  owner  of  land  makes  an  excavation  thereon 
at  such  a  diMiunce  from  the  highwa3r  that  aperstm  would 
knowingly  trespass  before  any  injury  could  possibly 
happen,  the  owner  cannot  tie  made  to  respond  In  dama- 
ges in  the  event  of  any  ohe  falling  into  the  excavation 
and  being  injured. 

A  cliild  of  tender  years  cannot  bo  charged  with  con- 
tributory negligence.  **But  this  principle  cannot  be 
applied  as  a  rule  of-  law  in  all  cases  to  children  nearly 
eight  years  of  age."  Such  cases  should  be  referred  to 
the  jury ;  it  is  error  to  rule  them  as  questions  of  law 


BiJRK*s  Appeal.    February  20,  1U82. 

Eciilettce—Credtbilitj/  of  Witnesws. — The  answer  of  tlie 
trspondent  in  a  bill  in  eouitv  to  any  matter  stated  in  the 
bill  and  reBi>onsive  to  it,  is  evidence  In  his  own  favor, 
and  unless  overcome  by  the  satisfactory  testimonv  of 
two  opposing  witnesses,  or  one  witness  corrotxirated  l»y 
otlior  circumstances  and  facts,  it  will  bo  conclusive  in 
his  favor. 

Where  time  is  not  of  the  essen<'e  of  a  contract,  a  dis- 
crepancy as  to  dates  Is  comparatively  immaterial  and 
altogether  Insufficient  to  cast  discredit  on  the  testimony 
of  the  respondent  and  Ills  witnesses. 

Witnesses  are  not  unworthy  of  credit  merely  because 
their  testimony  tends  to  establish  an  unreasonable  or 
foolish  contract.  The  motives  which  prompt  such  trans- 
actions cannot  always  be  discovered. 


-♦••♦-♦- 


CALIFORNIA. 


(Supreme  Court.) 
People  v.  Clare.nce  Gray.    July  28,  1882. 

Mitien^duti  of  Jtny — Verdict— Tntoxieating  LiqHorn — Ja-. 
ror—New  Trial— Homicide,  Per  Thornton,  J:  Where, 
on  a  trial  for  homicide,  there  is  reason  to  sus- 
pect that  a  juror  has  drank  so  much  as  to  unfit  him  for 
the  proper  discharge  of  his  duty,  the  verdict  should  be 
set  aside.  Tliere  is  strong  reason  to  suspect  this  ot  one 
of  the  jurors  in  this  case. 

D)fing  Declarations,  The  dying  declarations  of  de- 
ceased* were  properlv  admitted,  and  made  under  a  sense 
of  impending  aeatb,  and  when  declarant  wak  ¥rithout 
hope  of  recovery. 

Verdict— Juror— Affidavit,  Jurors  cannot  Impeach 
their  verdict  by  affidavit. 

Per  Myrick,  J.  and  McKbe  J.,ooncurrlug:  It  is  an  un- 
disputed fact  that  beer  to  the  amount  of  three  or  fourkegs 
was  kept  in  the  jury-room  on  tap,  and  was  daily  used,  and 
that  two  gallons  and  three  or  four  bottles  of  wine  and  fre- 
quently whiskey,  was  drank.  Tills  was  such  improper 
conduct  on  the  part  of  tlie  jury  as  calls  for  a  reversal  of 
the  judgment  based  upon  the  verdict. 

A  jurv  Is  to  be  provided  with  suitable  and  sufficient 
food,  ft  requires  no  argument  to  show  that  the  beer« 
-wine,  and  whiskey  consu'med  was  not  ''suitable  and 
sufficient  food." 

Per  .McKiNSTRT,  J.,  and  Ross,  J.,  concurring :  when 
some  of  the  jury,  in  addition  to  the  "suitable"  food  fur- 
nished by  the  SheriflT,  obtained  and  consumed  fifteen  to 
twenty  gallons  of  beer,  two  demijohns  of  wine,  two  bot- 
tles of  whiskey,  and  also  other  wine  and  whli^key^t  ^ach 
meal  (including  breakfast),  they  were  guilty  of  auoh 
misconduct  aa  made  It  the  dnty  of  the  Court  below  to 
grant  a  new  trial. 

Per  Sharpstbin,  J.,  concurring  r  The  introduction  of 
ardent  apirits  Into  the  Jury-room  while  the  iury  were  de- 
liberating uiion  their  verdict  isunstituted  uilsxsonduct 
per  96. 
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[Now  ciwcH  lUed  kIiico  our  limt  rc'|Hirl.] 


V^2;^.  The  Stato  <if  Ohio  ox  rol.  Jofni  \V.  IVinl  v.  Haviil 
lloMHlor.  Qu«.  warniiilo.  Jai^ol)  l\  Fawciai  and  JoHciih 
J.  Parker  focphiiiitiir. 

1234.  Frank  McOarey  r.  Marv  A.  Itovin^^tnn.  Krror 
to  tho  District  Oomt  of  rnluniliiuna  C^oniity.  11.  W. 
Taylor  for  plaintiff;  IJ.  R  Hill  for  ticfeiidanl. 

1223.  In  the  matter  of  tiio  aMai^nment  of  M.  G.  Uottc— 
A.  «.  Curpentpr,  aasiiniee.  Crmrto  tlie  DiHtrica  Court 
of  Cnyahoga  County.  Kontf^r  A  Carpenter  for  plaintiff; 
James  Lawrence  for  defendant. 

12i6.  Thomas  D.  Hnnce  et  al.  v  Forest  City  Mutunt 
Insurance  Co.  Krror  to  the  District  Court  of  Morn>w 
0»unty.  Dalrymple  <fc  Powell  for  plaintiffs;  Brewer  <t 
Wilcox  for  defendant. 

1227.  The  First  National  Bank  of  Xenia,  Oliio,  v, 
William  Cornell  et  al.  Itlrmr  to  tiie  Dinli  ic-t  Court  of 
(Jreene  County.  Little  «fe  Shearer  for  plaintiff;  Muniror, 
A  McMahon  for  defendants. 

1228.  The  Farmer's  Insuranco  t^ompany  r.  George  W. 
Wells.  Krror  to  the  District  (>>nrt  of  Dclawuro  County. 
Critchfield  <fc  Graham  for  plaintiff;  Carper,  Van Deman 
and  Critchfield  fur  defendant. 

1229.  Leopold  Franc  v.  Augusta  Nirdlinger.  Error  to 
the  District  Court  of  Lui-as  County.  Haynes-  <t  Potter 
for  plaintiff;  Kent,  Newton  A  Pugsley  fur  defendant. 

1230.  Adelbert  K.  Post,  v.  The  Slato  of  Olilo.  Error  to 
the  Court  of  Common  Pleas  of  Luchs  County.  Hood  A 
Kinney  for  plaintiff;  (j^neral^  Goo.  K.  Nash  for  tlie  State. 

1231.  William  McKibbon  v.  iKBac  C.  Miller.  Krror  to 
the  District  Court  of  Morrow  IViunty.  Andrews  A  Alli- 
son for  plaintiff;  Dalrymplo  A  Powell  for  defendant. 

1232.  Columbus  (t  Toledo  R.  R.  Ci>.  v,  Charlen  Stein - 
feld.  Error  to  tho  District  Court  of  Marion  C<unity. 
J.  A.  Wilcox  and  McNeal  tt  Wolford  for  plaintiff;  Norris 
A  Davis  for  defendant. 

1233.  Cincinnati  Street  Rail wav  Company  V.  Marv  J. 
Fullbright.  Ernir  to  the  District  Court  of  Hamilton 
County.  Paxton  A  Warrington,  and  Stallo,  Kiitridge  A 
Shoemaker,  for  plaintiff;  Jordan,  Jordan  A  WiiliamH  for 
defendant. 

1234.  James  King  v.  The  Village  of  St.  Paris.  Error 
to  the  District  Court  of  Cliampatgiie  County.  W.  J.  Oil- 
more  and  T.  J.  Frank  for  plaintiff;  G.  M.  Eichelberger 
for  defendant. 

1235.  James  H.  Moore  and  Theo.  Spetnagle.  admr.  v. 
George  W.  Clongh.  Error  to  the  District  Court  of  Piko 
County.  Moore  A  Cole  for  plaintifls ;  J.  M.  Vanmeter  et 
al.  for  defendant. 

1236.  Silas  B.  Woolson  et  al.  ».  Trustees  of  Newark 
Township.  Error  to  the  District  Court  of  Licking  Coun- 
ty.   H.  D.  Sprague  for  plaintiff. 

1237.  The  Peoples  Insurance  Company  of  Pittsburgh, 
J;  Agnes  McDonnell.  Error  to  the  District  Court  of 
Hamilton  County.  Bates  A  Smith  for  plaintiff;  Long, 
KTamer  A  Kramer  for  defendant. 

1238.  Edward  W.  Sprague  v.  William  K.  Allison. 
Error  to  the  District  of  Washington  County.  M.  W. 
Mason  for  plaintiff;  W.  O.  Way  for  defendant. 

1289.  James  Emmitt  v.  Brophy  A  Potter.  Error  to  the 
Dlstriot  Court  of  Pike  County.  Jolm  T.  Moore  for 
plaintiff;  Yaple,  Moos  A  Pattison  for  defendants. 

1240.  Samuel  J.  Brent  v,  Henry  First.  Error  to  tho 
District  Court  of  Knox  Countv.  W.  .C.  Cooper  and 
Mclntlre  A  Brent  for  plaintiff;  ()ritchfleld  A  Graham  for 
defendant. 

1241.  A.  J.  Bacon  v.  C.  A  G,  Cooper  A  Co.  Error  to  the 
^}^f'\SiP^^  ^'  Washington  County.  M.  W.  Mason  for 
plaintiff;  W.  (?.  Way  for  defendants. 


1242.  Jacob  Albright  v.  W.  J.  Payne.  Ermr  to  the 
DiMtrict  Court  of  Seneca  County.  George  E.  Seney  for 
plaintiff  ;  Lutes  A  Lutes  for  defendant. 

12i:«.  Jupoph  CJrovn  f^.  Benton  Graham  et  al.  Error  to 
tho  iH>«trict  (!ourt  of  Morrow  Countv.  Dalryraple  A 
rowell  for  plaintiff;    Andrews  A  Allison  for  defend- 

antH. 

1244.  Mlftou  <irovo  v.  CravPii  Jfukinsot  al.  Krmr  in 
Ihn  DiHtrick  (-ourt  of  Morn>w  Countv.  Dalryinple  A 
Pciwell  for  plaintiff;  Andrews  A  Aflison  for  defend- 
antH. 

1245.  Mcrehants*  National  Bank  of  C'lnHnnati  v.  Ira 
Graham.  Krror  to  the  District  Court  of  Meigs  County. 
Hutsaell  A  Russoll  for  plaintiff. 

124A.  Samuel  B.  Campliell  v.  Elijah  B.  Hall  as  Trow- 
urer  of  Lucas  County.  Krror  to  (he  District  Court  of 
Lucas  County.  Pratt  A  Wilson  for  plaintiff;  Everett  A 
Cf>ne  for  defendant. 

1247.  Ben  J.  F.  Martin  v.  Peter  Powers.  Ermr  to  the 
DiMtrict>C>*onrt  of  Fulton  Countv.  Philetus  Smith,  and 
J  lam  A  Ham  for  plaintiff;  W.  C.  Kelly  for  defend- 
ant. 

1248.  John  Ti.  Ward  v.  Portsmouth  Building  and  T^oan 
Association.  Krror  to  the  District  Court  of  Sciot<i  Coun- 
ty. F.  C.  Searl  for  plaintiff;  C.  McFarland  for  de- 
fondant. 

1»0.  The  State  of  Ohio  ox  rel.  liswls  E.  Holts  tr.  Coni- 
niiHHi oners  of  Henry  County.  Error  to  the  District 
Court  of  Henry  Cn\u\iy.  C.  J.  Swan  fbr  plaintiff;  Mar- 
tin Knupp  for  defendant. 

1250.  Elias  Cohen  v.  City  of  Cleveland.  Error  to  the 
District  Court  of  Cuyahoga  County.     G.  E.  A  J.  F.  Her- 

rick  for  plaintiff. 

1$>I.  James  A.  Curii^r  v.  Holmes  T^afferty  A  Co.  Error 
to  tiie  District  Court  of  Greene  County.  Orr  A  Snodgrass 
for  plaintiff;  E.  II.  Munger  for  defendants. 

1252.  James  Robinson  i;.  Tlie  Villaire  4>f  Greenville. 
Error  to  the  District  Court  of  Darke  Conntv.  Powell, 
Rickotts  A  Fulton  and  J.  R.  Knox  for  plalntfflb. 

1253.  Jamns  K.  Royse  v.  The  State  of  Ohio.  Error  to 
tho  District  Court  of  S<*Joto  County.  O.  F.  Moora  for 
plaintiff;  X.  J.  Dever  for  defendant. 

1234.  John  Orth  v.  J.  I.  Case  A  Co..  Error  to  the  Dis- 
trict Court  of  Hardin  County.  W.  H.  Weat  for  plaintiff; 
Johnson  A  Seney  for  defendants. 

1255.  John  Howell  v.  W.  D.  Kelley  et  al.  Error  to 
the  District  Court  of  Lawrencie  County.  £.  V.  Dean  and 
W.  A.  Hutcbins  for  plaintiff;  Ralph  Leete  for  defend- 

ants. 

1256.  John  H.  James  et  al.  v.  John  H.  Magee.  Error 
to  the  District  Court  of  Ottawa  County.  W.  J.  Gilmore 
for  plaintifb;  J.  H.  MoGruder  for  defendant. 

1257.  John  H.  James  et  al.  v.  Edward  Valeqnette. 
Error  to  the  District  Court  of  Ottowa  County.  W.  J. 
Gilmore  for  plaintiff^ ;  J.  H.  MoGruder  for  dt-fendant. 

1258.  Henrv  T.  Nilea  et  al.  v.  Charles  W.  Jenner. 
Krror  to  the  District  Court  of  Champaigne  County.  W. 
J.  Gilmore  for  plaintifis. 

*  J^??:  ^^^'y  T-arimore  v.  Thomas  Wataon.  Error  to 
the  Dlatrif^  Court  of  Licking  County.  H.  D.  Spngue 
for  plaintiff;  J.  W.  Oweita  for  defendant.  »P"W«« 

1260.  Witter,  Robinson  A  Wood  v.  Adam  C.  AuU. 
Error  to  the  District  Court  of  Mitrion  County.  J.  C. 
Johnston  for  plaintifts ;  W.  J.  Davis  for  defendant. 

1261.  The  National  Mntnal  Ala  Aaaociatlon  v.  A.  R 
iy*°J*t^  ^^J^^  ^  ***•  District  Court  of  Holmea  County, 
for  diSSlaSt'*^  '^'  plaintiff;  Uhl,  Critchfield  A  Hiwimi 
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The  demand  for  copies  of  the  Lam' Journal, 
containing  the  Opinion  of  the  Supreme  Court 
ot  Ohio,  on  the  Pond  Law,  has  been  so  great 
that  our  files  ai*e  completely  exhausted,  hence 
we  re-p.nblish  the  opinion  in  full  in  this  issue. 
The  political  issues  in  this  state  being,  at  this 
time,  so  made  up  of  questions  touching  the 
liquor  traffic,  this  opinion  assumes  a  promi- 
nence to  the  citizen  at  large,  which  it  would 
not  otherwise  possess. 


We  have  just  purchased  from  II.  W,  Derby 
k  Co.,  the  entire  second  edition  of  the  Ohio 
Revised  Statutes  of  1880.  This  second  edi- 
tion possesses  so  many  merits  over  the  hastily 
published  former  statutes  that  no  professional 
man  should  be  without  them.  The  statutes 
have  received  the  commendable  endorsement 
of  Hon.  R.  A.  Harrison,  Hon.  "VV.  W.  Boyn- 
ton,  Hon.  W.  J.  Gilmore,  Hon.  J.  R.  Swan, 
Hon.  L.  J.  ('ritchiield,  Hon.  Geo.  K.  Nash, 
Hon.  M.  A.  Dau^herty  and  others  who  speak 
ot  the  value  of  the  references  to  Swan  & 
Critchlield's  and  Swan  &  Sayler's  statutes,  and 
the  subsequent  amendments  to  the  former 
statutes.  There  are  comparatively  few  num- 
bers of  this  edition  now  in  print,  by  no  means 
enough  to  till  the  orders  ot  all  who  shouhl 
have  them  throughout  the  state,  hence  it  be- 
hooves those  Avho  would  not  fail  in  getting 
thein  to  sen.d  in  their  orders  at  once.  The 
price  tor  the  set  is  still  seven  dollars. 


The  Leyal  Adciser^  of  Chicago,  Ills.,  makes  the 
following  handsome  apology,  under  the  head  of 
"A  QUESTION  OF  IDENTITY." 

"Some  time  ago  reference  was  made  in  this 
paper  to  "an  insurance  agent  in  Ohio/'^whom 
it  was  reported  had  been  convicted  of  perjury 
and  sentenced  to  the  penitentiary.  The  occa- 
sion of  the  reference  was  an  article  which  ap- 
peared in  the  Fargo  Ar^s,  our  cfbject  being 
merely  to  show  the  novel  way  that  paper  had  of 
stating  a  case  of  this  kind.  The  name  used  by 
the  Armis  was  J.  B.  Hall,  supposed  to  reside  at 
Columbus,  Ohio.  The  Ohio  Law  Journal,  pub- 
lished at  that  place,  noticing  the  matter,  informs 
us  that  there  is  a  J.  B.  Hall  at  that  place,  who 
\spreffident  of  a  life  insurance  company ^  but  that  he 
"has  not  been  sentenced  to  tne  penitentiary," 
and  we  infer  from  what  is  said  by  the  Ohio  Law 
Journal -that  there  is  no  J.  B.  Hall,  an  insurance 
nrffitt,  at  that  place  or  elsewhere  in  the  state,  so 
far  as  known  to  that  paper,  who  has  been  con- 
victed of  the  offense  ^foresaid. 
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The  case  seems  to  involve  a  (]Ucstion  of  iden- 
tity of  {)er8ons,  which,  ut  this  dislunce,  without 
the  aid  of  city  directories,  we  cannot  undertake 
to  settle.  But  that  no  injustice  niav,  by  any  )m)s- 
ibility  be  done  to  Hon.  J.  B.  Hall,  who  is  de- 
scribed SLsprefsUlent  of  a  life  insurance  company  at 
Columbus,  Ohio,  we  wish  it  distinctly  understood 
that  we  had  no  reference  to  him  whatever,  as  the 
article  itself  will  plainly  show.  Our  reference 
was  to  the  state  at  large,  and  to  an  instance  re- 
ported among  a  class  of  persons  whom  it  must 
be  confessed,  have  not  on  all  occasions  been  as 
prudent  in  guarding  theii  reputation  as  their 
employers  could  wish. 

The'Mr.  Hall  brought  in  question  by  the  Jorii- 
NAL,  it  seems  is  not  of  the  class  referred  to,  and 
does  not  so  rank  in  the  community  where  he  is 
known,  and  it  is  doubtful  if  his  pretended  de- 
fenders can  succeed  in  substituting  him  in  the 
public  mind  for  the  party  intended  and  other- 
wise described,  and  in  our  desire  to  do  him  com- 
Elete  justice,  we  can  only  regret  that  the  Ohio 
AW  tioURNAL  did  not  see  proper,  instead  of  leav- 
ing the  matter  in  a  sort  of  mysterious  half-way 
doubt,  to  add  a  paragraph  setting  out  the  char- 
acter and  standing  of  the  Mr.  Hall  it  refers  to, 
fuU^  and  unequivocally,  so  that  we  could  have 
copied  it  and  given  it  to  our  readers  for  his  ben- 
efit. But  ifhe  is  satisfied  with  the  equivocal 
spread  out,  our  accomplished  contemporary  has 
given  his  case,  it  is  not  for  us  to  complain. 

We  are  ready  to  be  "trod  upon,"  in  the  language 
of  the  Journal,  by  any  beligerent  Buckeye,  who 
thinks  it  will  pay  to  come  out  here  and  engage 
in  a  pastime  of  that  description/' 
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PRESUMPTIONS  OF  LIFE  AND  DEATH. 


The  rtin«8of  the  12th  inst.  reports  a  remark- 
able case  of  presumption  of  death  on  cumulative 
circumstantial  evidence  (in  re  Murray),  which, 
in  connection  with  our  previous  papers  on  the 
subject  in  the  current  volume,  is  worth  record- 
ing. It  came  before  Sir  James  Hannen  on 
application  for  probate  of  a  will  executed  on 
the  12th  of  January  last.  The  testator  was  a 
market  gardener,.and  on  the  night  of  the  24th 
of  January  following,  left  his  house  at  Sunder- 
land. Before  doing  so  he  placed  on  a  table  his 
purse,  which  contained  £12  in  gold  and  silver. 
As  taking  a  walk  at  night  was  by  no  means  an 
unu  ual  occurrence  with  him,  his  going  out  on 
this  parti<;ular  night  caused  no  surprise  or  sus- 
picion to  the  members  of  his  family  ;  but  he  did 
not  return,  and,  being  unable  to  find  any  tidings 
of  him  in  the  morning,  they  issued  an  advertise- 
ment giving  a  description  of  him  and  of  the 
clothes  he  was  wearing  when  he  left  home. 
Subsequent  inquiries  led  to  the  discovery  that 
an  elderly  man  answering  to  the  description  of 
Mr.  Murray  had  hired  a  cab  in  Sunderland  on 
the  night  of  the  24th  of  January  and  rode  in  it 
to  Hull  well  Mill,  close  to  which  are  Kme  kilns 
The  cabman  recognized  a  photograph  of  Mr, 
Murray  as  one  of  the  men  who  took  tliat  ride  to 


Hullwell  Mill,  and  a  woman  living  clnso  to  th** 
kilns  stated  that  she  saw  a  man   in  e\-«  rv   way 
answering  to  the  description  of  Mr.  .Murray  walk 
toward  the  kilns  just  after  Mr.  Murray  alightf*^! 
frnin  the  csib.     It  W2is  further  shown  thsitmi  thr 
night  of  the  24th  of  January  the  lime  kilns  wen- 
filled  with  burning  material,  and  that  when  in 
a  lime  kiln  the  fire  reaches  the  surface  the  I:it- 
ter  becomes  white.    On  the  morning  of  the  25t1i 
of  January,  a  man  attending  to  the  kilns  ol>- 
served  on  the  surface  of  one  of  them  what  si|)- 
peared  to  be  a  dark  shadow  in  the  shape  of  a 
man  figure.    He  summoned  a  police  constahlr, 
and,  in  presence  of  the  latter,  applied  a  rake  to 
the  figure.    The  result  was  that  he  drew  fn>ni 
the  surface  of  the  kiln  a  number  of  bones,  sonic? 
copper  money,  two  heel-plates,  part  of  a  iiockrt 
knife,  a  button  and  a  buckle.      A  sureeon  wiio 
examined  the  bones  gave  his  opinion  that  they 
were  human,  but  whether  those  of  a  man  or  ot  a 
woman  he  could  not  say.    The  heel  plates,  tin* 
pocket  knife,  the  buckle  and  the  button  w  ir 
proved  to  haVe  belonged  to  Mr.   Murray,      T\w 
bones  were  produced  as  an  exhibit,  but  Sir  Janic:* 
Hannen  refused  to  take  them  into  account,  as 
he  could  not  recognize  them  as  those    of    ^Ir. 
^lurray.     But,  he  said,  the  circumstances  j»rovctl 
in  the  case  left  no  doubt  in  his  mind  that  Mr. 
Murray  was  the  person  who  perished  in  the  lime 
kiln  ;  there  was  nothing  to  show  whether  the 
death  wjvs  accidental  or  what  was  the  state  of 
his  mind  wlieu  it  occurred  ;   it  was  to  lie  pre- 
sumed that  he  died  on  the  24th  of  January  ;  ami 
probate  of  the  will   was  granted   accordinnjly. 
Now,  undoubtedly,  the  evidence  derived  from 
burnt  remains  must,  as  a  rule,  at  best  be   un- 
satisfactory, as  Dr.  Tidy  maintains  in  his  val- 
uable   work  on    "Legal    Medicine,"    jnirt*  1   of 
which  has  just  been  published;  but,  here    the 
articles  found   along    with    the    remains,   and 
identified,  supplied  abundant  evidence  to    for- 
tify the  conclusion  suggested  by  the  other  cir- 
cumstances of  the  case.     Not   that   we   leganl 
the  articles  found  along  with  the  remains  as  in 
themselves  c.  nclusive;   as  a  case  arising  "Ut  <»f 
the  Ashtabula  bridge  catastrophe,  in  187(>,  will 
serve  to  illustrate.     The  only  alleged    relics  of 
her  husband  which  Mrs.  Webber,   of  Rochester, 
N.  Y.,  could  find  in  the  wrecked  train,   were  a 
piece   of   cloth    belonging  to  his  coat,   and   a 
ounch  of  keys,  one  of  which  fitted  a  clock  in  her 
house,  another  a  chest,  and  another  a  door.     The 
(Lake  Shore)  company  offered  her  J4,(XX),  but 
she  wanted  $5,000,  and  so  the  case  went  to  trial. 
Two  men  swore  to  having  seen  the  '*drcea.-c<r' 
in  the   train;    but   the  defendants  establislud 
that  a  man  of  his  name,  exactly  answering  his 
description,  and  who  said  he  had  a  wife    an  I 
children  in  Rochester,  was  still  alive  and  safe  in 
the  Wisconsin  Soldiers'  Home,  and  that  he  had 
not  been  at  or  near  the  disaster.     And  so,  though 
the  sincerity  and  truthfulness  of  the  "  widow" 
and  her  witnesses  were  undoubted,  the  company 
saved  their  money,  the  woman    lost    the  surri 
ofTered,  and  a  neighbor  who  had  advanced  the 
sinews  of  war  to  carry  on  the  suit  has  been 
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forcibly  persuaded  of  the  glorious  uncer- 
uinty  rf  the  hiw.  In  re'  Murray,  however, 
though  in  other  resjjects  the  evidence  of  identity 
was  hardly  stronger,  if  so  strong,  there  was  no 
sii^rgestion  that  a/ar  simile  Murray  was  still  ex- 
tant, so  that  we  are  the  less  suspicious  even  of 
the  button.  Many  a  complication  would  be  pre- 
venti-il  if  death  were  always  so  clearly  estab- 
lished ;  and  fiction  itself,  such  as  Anthony  Trol- 
lope's  *'  Dr.  Whortle's  School,"  would  be  deprived 
of  a  large  portion  of  its  sensational  stock  it 
it.s  characters  would  only  take  equally  adequate 
steps  to  determine  the  actual  demise  of  incon- 
venient husbands,  el  alois^  who  stand  in  the  way. 
lUit  even  a  register  of  death  is  no  absolute  proof 
of  <leath.  In  the  case  of  Vital  Donat«  a  man 
shortly  before  his  bankruptcy  insured  his  life 
with  a  Paris  Insurance  Company  for  iOO,(XK) 
francs.  His  bankruptcy  was  subsequently  de- 
t'tariKl  fraudulent.  Ue  then  came  to  England, 
purchitsfKl  a  coHin,  procured  a  certificate  of  death 
from  the  register,  and  (like  Charles  V.,  Jtssisting 
at  his  own  obsequies),  followed  the  colli n,  whicli 
he  had  loaded  with  lead,  to  the  grave  where  it 
w:u<  duly  interre<I.  This  done,  his  wife  went  to 
Paris  and  presented  to  the  company  copies  of  the 
registry  of  the  death  and  burial  of  her  husband 
and  claimed  the  amount  of  the  insurance.  But, 
the  coffin  being  exhumed,  the  deceased  wsis  taken 
into  custody  at  Antwerp,  and  the  fraud  frus- 
trated, unlike  that  of  Udderzook  and  Goss,  which 
will  be  found  referred  to  in  some  previous  papers 
bv  the  present  writer.  t"Life  Insurance  Frauds," 
8'lr.  L.  T.,  399,  412.) 

It  wa.s  but  the  other  daj%  indeed,  that  Mr.  Jus- 
ti<^e  Harrison,  and  a  common  jury  succeeded  in 
bringing  a  dead  man  to  life,  in  Nowlan  v.  Kelly, 
{ante,  p.  205).  The  corpse,  after  being  conclu- 
sively "waked"  and  buried  at  Glencullen,  was 
shown,  by  evidence  sufficient  even  to  satisfy  the 
counter-protesting ''widow,"  to  be  not  so  dead  as 
it  seemed.  Then  there  is  a  case  of  Church  v. 
Smith,  (Exch.  Dec,  1833),  in  which  the  ques- 
tion whether  the  plainiiflT,  who  had  not  heard 
from  her  husband  for  twelve  3'ears,  was  a  widow 
and  competent  to  sue  in  her  own  right,  was 
summarily  determined  in  the  negative  by  reason 
of  the  appearance  of  the  missing  man  in  the 
witn(*s.s  box  ;  like  the  old  case  before  the  Lord 
SSt.  Leonards,  where  the  quietude  of  a  chan- 
cery arhninistration  suit  was  disturbed  at  the 
last  moment  by  a  noisy  person  who  insisted  that 
he  wad  the  intestate.  More  awkward  still  was 
the  reappearance  of  the  real  Martin  Guerre,  af- 
ter an  absence  of  eight  years,  as  we  read  in  the 
Causes  CeUbres  before  the  Parliament  of  Toulouse, 
1560.  In  this  case  another  man  had  succeeded 
in  passing  himself  off  as  the  genuine  Guerre, 
lived  with  the  widow,  had  children  by  her,  and 
took  possession  of  the  property ;  but  on  the  sub- 
sequent trial,  the  inifiosture  was  made  manifest 
by  Martin  himself  coming  forward  and  estab- 
lishing his  identity.  An  absence  of  even  thirty 
years  aid  not  suffice  to  frustrate  a  similar  effort 
on  the  part  of  Casaali  to  establish  his  identity;- 
and  Baronet  was  equally  successful  after  twenty- 


two  years'  absence,  though  he  had  first  to  endure 
some  years  servitude  at  the  ijalleys,  as  an  impos- 
tor; see  F<xlere,  "Traile  de  Med.  Legale,"  ch.  2. — 
Irifih  Lav  Times. 


♦  • » 


JUDICIAL  CHARACTER  AND  HABITS. 

Without  some  attention  to  public  matters, 
some  interest  in  current  events,  there  is  danger 
of  the  approach  of  that  destroying  malady  of 
those  who  would  be  "altogether  judges,"  which 
perhaps  may  not  be  inaptly  termed  judicial  crys- 
tallization—a  sort  ofmotempsychosisof  the  mine 
by  which  it  passes  from  tne  state  of  personal 
consciousness  and  natural  sympathies  to  a  con- 
dition of  morbid  abstraction  and  abnormal  de- 
votion, and  relinquishing  all  other  aims  and  as- 
pirations JUS  unworthy,  heroically  dedicates  it- 
self to  the  porpetual  contemplation  of  judicial 
(Mids  and  essences,  us  if  their  proper  study  re- 
(juired  asacrilice,  and  thry  were  .irbitrary  Jind  ab- 
stract principles  |K»iiectly  ascertained,  and  Ut  he 
uniformly  applied  as  contained  in  the  reposi- 
tories of  judicial  learn  in pr,  and  were  not  simply 
the  collected  results  of  human  experience,  re- 
duced to  systems  of  government  and  rules  of  con- 
<luct  ever  undergoing  modification  and  change  in 
the  progress  of  civiliziiiion,  and  to  be  as  care- 
fully sought  and  as  profitably  studied  on  the 
latest  pages  of  the  open  volume  of  life  asinXhe 
du«<ty  tomes  of  libraries  whose  precedents  perish 
with  their  coverings  along  the  pathway  of  the 
generations.  Instances  of  such  consecration  and 
absorption  are  frequent,  but  the  cause  Is  gen- 
erally misapprehended.  That  habitual  absence 
of  nrind  which  is  popularly  regarded  as  an  in- 
dication of  fixed  and  fathoming  thought,  is 
but  the  listless  reverie  of  mental  ennui  or  en- 
ervation proceeding  with  legitimate  certainty 
from  the  strain  of  a  mind  unrelieved  .or  over; 
wrought  in  the  investigation  and  exposition  oJT 
exclusive  subjects.  Strong,  active  minds,  in- 
vigorated by  diversified  thought,  have  no  such 
infirmity.  And  busy  men  of  the  world  exper- 
ience no  such  weakness  in  grasping  the  actual 
of  life's  concern. — Judicial  Record  of  Ch,  J.  Chase, 
hf/  John  S.  Benmn. 

LOVE  AND  LAW. 

It  has  recently  been  decided  in  New  York  that 
an  engagement'between  a  man  and  a  woman  is. 
in  the  eyes  of  the  law,  in  no  way  different  from 
any  other  agreement,  and  must  be  in  writing, 
unless  the  intention  is  to  consummate  the  mar- 
riage within  a  year. 

Marriage  is  a' task  that  can  be  accomplished 
within  a  year  (by  some  men)  ;  it  is  an  operation 
that  is  frequently  postponed  for  more  than  a 
year  (by  some  women).  To  both  of  these  classes 
this  aecision  is  a  good  warning.  It  will  give 
backbone  to  the  former,  and  enable  them  to 
force  an  immediate  compliance  with  the  engage- 
ment; while  to  the  latter  it  is  none  the  less  sig- 
nificant, as  it  will  deter  them  from  testing  too 
far  the. patience  and  affection  of  the  male  con- 
tracting party. 

The  Courts  are  gradually  overcoming  the 
proverb  that  love  knows  no  law. 
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CONSTITUTIONAL    LAW— WHAT    IS    LL 
CENSE  ?— *'THE  POND  LAW." 


SUPREME  COURT  OF  OHIO. 


The  State  v.  Hipp. 


.1  TheconiUtutionalltjr  ofatUtutodependi  npon  Ito  optraUon  and 
eIRKt,  ftsd  not  upon  the  form  it  tnmj  bt  nads  to  aasame. 

2.  A  UceuMltpemilHlou  granted  by  fooM  oompotent  avtborlty  to 
do  an  act  which,  withoat  inch  permlwion,  would  be  fflegal. 

3.  The  act  of  April  6th,  1882,  entitled  "An  act  more  efcetnally  to 
proride  againat  theerito  raralting  fh>m  the  trafllc  inintozicatinff  Uqnon," 
(79  Ohio  Lawe,  68),  which  reqnlree  everj  pereon  enfetfged  or  engafing  In 
auch  traffic  to  pay  a  epecUled  enm  of  money  annn^my,  and  ezecnte  a  livnd 
a«  therein  required,  and  alio  providei  that  "every  pereon  who  shall  on- 
gage  or  continue  In  inch  ttafflc,  withoat  having  executed  the  bond  «  e  « 
or  after  his  bond  ehall  have  been  a^ludged  forMCed^  *  *  shall  be 
deemed  gnilty  of  a  miedemeanor,"  is  in  Its  operation  and  eflbet,  as  to  the 
the  traffic  not  already  prohibited,  a  Ucenae,  within  the  inhibition  Of  the 
section  of  the  constitution  which  provides  that  "no  licenee  to  traffic  in 
intoxicating  liquon  shall  hereafter  be  granted  in  thia  state,**  and  is, 
thorfore,  void. 

Mandamus. 

Daniel  Roth  filed  in  this  court «  petition  set- 
ting forth  that  he  is  engaged  fn  the  traflSc  in 
intoxicating  liquofs  in  Galion,  Crawford  County, 
Ohio,  Galion  being  a  city  with  a  population  of 
less  than  ten  thousand  inhabitants;  and  that  for 
the  purpose  of  complying  with  the  act  of  April 
5th,  1882,  ^'rnore  aflectuuTly  to  provide  against 
the  evils  resulting  from  th6  tramc  in  intoxica- 
ting liquors"  (79  Ohio  Laws,  66),  he  presented 
for  acceptance  to  Hon.  Frederick  Hipp,  Probate 
Judge  of  Crawford  County,  his,  said  Koth's  bond 
as  a  dealer  in  intoxicating  liquors,  ihe  same  be- 
ing in  all  respects  such  a  bond  as  is  contem- 
plated in  said  act;  but  that  said  Hipp,  as  such 
probate  judge,  refused  to  accept  or  approve  such 
bond,  on  the  sole. ground  that  the  statute  is  un- 
constitutional. Roth  also  filed  a  petition  set- 
ting forth  that,  having  procured  from  the 
Auditor  of  Crawford  county,  the  certificate  speci- 
fied in  the  act,  he  tendered  to  William  Riblet, 
Esq.,  Treasured  of  that  county,  the  sum  of  two 
hundred  doUurs,  as  required  by  the  act;  but  that 
said  Riblet^  Treasurer  as  aforesaid,  i^efused  to 
receive  the  same  on  the  sole  ground  that  the  act 
is  unconstitutional.  In  each  case  a  writ  of  man- 
damuus  is  prayed  to  compel  the  officer  to  perform 
the  duty  required  of  liim.  The  facts  are  aainitted, 
and  if  the  act  is  valid,  a  peremptory  writ  of  man- 
damus should  issue;  but  if  the  act  is  void,  the 
writ  should  bo  refused. 

The  act  is  as  follows : 

"Section  1.  That  every  person  engaged  in 
the  traffic  in  intoxicating  liquors  shall,  within 
thirty  days  after  the  taking  .effect  of  this  act, 
and  in  the  first  week  of  May  in  each  succeeding 
year  thereafter,  and  every  persoti  hereafter  en- 
gaging in  such  traffic  shall,  before  engaging 
therein,  and  in  the  first  week  of  May  in  each 
succeeding  vear  thereafter,  during  his  continu- 
ance in  such  traffic,  pay  into  the  treasury  of  the 
pro^r  county,  upon  th«  certificate  of  the  county 
auditor,  as  follows,  to  wit :    When  his  place  of 


business  is  located  not  within  any  viihigcur  city 
nor  within  one  mile  thereof,  $1(X);  when  within 
a  village  having  a  population  of  less  than  two 
thousand  by  the  next  preceding  federal  census, 
or  within  one  mile  thereof,  $150;  whi^n  within 
any  Other  village  or  city  having  a  ]X)pulation  of 
less  than  ten  thousand  inhabitants,  or  within 
one  mile  thereof,  $200;  when  within  any  city  of 
the  second  class  having  a  population  of  ten 
thousand  inhabitants,  or  more,  or  within  two 
miles  thereof,  $250;  and  when  within  anv  city 
of  the  first  class,  or  within  two  miles  thereof. 
$^. 

''Sec.  2.  Every  person  engaged  in  such  traflic, 
and  every  person  hereafter  engaging  therrin, 
shally  at  the  time  fixed  by  the  preceding  section 
for  making  said  first  payment  into  the  county 
treasury,  execute  to  tlie  State  of  Ohio  his  penal 
bond  in  the  sum  of  one  thousand  dollars,  witli 
at  least  two  sureties,  resident  of  the  county,  ai.<l 
each  owning  therein  freehold  estate,  not  exempt 
from  execution,  worth  at  least  double  lliB  amount 
of  the  bond  above  incumbrances,  which  bond 
shall  have  endorsed  thereon  a  pertinent  descrip- 
tion of  the  lot  or  premises  wherein  said  traffic 
is  or  shall  be  carried  on,  together  with  the  name 
of  its  owner ;  and  the  surj»ties  thereon  shall  be  to 
the  accf'ptanoe  of  the  probate  judge  of  the  county, 
who  shall  keep  and  rec<^rd  the  same,  together 
with  the  indorsement  therepn,  in  a  l>ook  to  he  by 
him  kept  for  that  pur})os^,  wliich  l>ond  shall  1><; 
conditioned  for  the  faithful  performance  of  all 
and  singular  the  requirements  of.  this  act,  ami 
the  probate  judge  shall  receive  in  each  case  for 
his-servioes  under  this  act,  to  be  paid  by  the 
person  giving  such  bond,  the  sum  of  twodullai*s, 

**Sec.  3.  Every  person  who  shall  engage  or 
continue  in  the  traffic  of  intoxicating  liquors 
after  default  made  in  any  payment  in  the  first 
section  of  this  act  reauired,  shall  be  deemed  to 
have  broken  the  conaition  of  his  bond,  and  an 
action  shall  lie  thereon  against  him  and  hi.^ 
sureties  in  the  court  of  common  pleas  for  double 
the  amount  of  such  default,  wnth  ca«ts. 

"Sec  4.  Every  person  who  shall  engage  t>r 
continue  in  such  traffic  without  having  executed 
the  bond  in  the  second  section  of  this  act  re- 
quired, or  after  his  bond  shall  have  been  ad- 
judged to  be  forfeited,  as  in  the  preceding  st^ction 
provided,  shall  be  deemed  guilty  of  a  misdc^ 
meanor,  upon  conviction  of  which,  he  shall  l>e 
fined  in  any  sum  not  exceeding  $1,000,  nor  le^'s 
than  $500,  or  bo  imprisoned  in  the  Ci»unty  jail 
not  e^^ceeding  one  year,  nor  loss  than  thirty 
dsiys,  or  lK>th,  in  thodiscrction  of  the  court. 

"Sec.  6.  Every  person  who  shall  sell  or  fur- 
nish intoxicating  liquors,  by  wholesale  or  other- 
wise, to  one  engaged,  or  who  shall,  hereafter  en- 
gage in.  such  traffic,  in  violation  of  this  act, 
shall  be  deemed  guilty  of  a  misdemeanor  cogniz- 
able in  the  proper  coiirt  of  the  county  in  wliich 
said  illegal  traffic  is  carrij*d  on,  and,  upon  con- 
viction thereot  shall  be  fined  in  anv  sum  not 
exceeding  $2,000  nor  less  than  $200,  or  impris- 
oned in  the  county  jail  not  exceeding  one  Year, 
nor  less  than  thirty  daysj  and  all  indebtedness 
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and  evidences  thereof,  founded  upon  the  con- 
sideration of  such  s^ile,  or  furnishing  in  whole 
or  in  part,  shall  l)e  absolutely  void. 

"Sec.  6.  Any  person,  company,  or  corpora- 
tion, who,  AS  agent,  or  otherwise,  shall  sell,  or 
rtKioive  onlers  for,  in  this  state,  any  intoxicating 
liquors  owned  by  any  person,  company,  or  cor- 
poration out  of  this  state,  shall  be  considered  as 
engaged  in  the  traffic  in  intoxicating  liquors, 
within  the  meaning  of  this  act. 

"Sec.  7.  Every  assessor  of  personal  property 
in  this  state  shall,  when  he  lists  said  property 
for  taxation,  carefully  inquire  and  ascertain 
wliat  persons,  if  any,  are  at  the  time  of  his  so 
listing  said  property,  or  for  the  year  preced- 
ing that  time,  have  been  engaged  in  the  traffic 
in  intoxicating  liquorsin  his  district,  and  re- 
|H>rt  tho  same  to  the  auplitor  of  his  county,  indi- 
cating clearly  the  locality  where  such  traffic  is 
i>r  has  been  so  carried  on,  and  the  auditor  of 
state,  in  preparing  his  forms  for  such  sissessorn, 
Hhull  include  therein  such  forms  sl^  will  enable 
such  assessor  to  make  such  return  with  ac- 
curacy. 

"Skc.  8.  The  auditor  of  each  county  shall, 
as  soon  as  the  report  of  the  several  as.se8sors 
(mentioned]  in  the  preceding  section)  in  his 
county  in  each  year  shall  hav&  been  returned 
to  him,  make  an  accurate  list  of  all  the  persons 
in  h\H  county  engaged  in  the  traffic  in  intoxica- 
ting liquops  within  his  knowledge  thereof,  be  de- 
rived fnnn  the  report  of  said  assessors,  or  from 
information  from  any  other  source  sati.sfactory 
to  him,  record  said  list  in  a  book,  to  be  by  the 
commi^sHionersof  his  county  provided  for  that 
pur|>osp,  and  deliver  a  cert i flea  copy  of  said  list 
to  the  treasurer,  and  one  to  the  prosecuting  at- 
torney of  his  county;  and  Ijie  county  auditor 
kIihH  receive  for  his  services,  under  this  section, 
twenty-five  cents  for  each  name  contained  in 
said  list. 

"Sko.  9.  All  prosecutions  ftir  offmses  under 
this  airt,  in  all  counties  in  this  state  wherein 
the  pn»bate  court  has,  by  law,  jurisdiQtion  of 
nii.(«iienieanor8  concurrent  with  the  court  of  com- 
mon ]ilcas,  shall  be  conducted  in  all  respects  in 
said  probate  court,  as  provided  in  chapter  nine 
of  title  two  of  ]iart  three  of  the  revisoa  statutes 
of  Ohio. 

"Sec.  10.  In  no  prosecutions  for  crimes  and 
offenses  under  this  act,  in  the  court  of  common 
pleas,  in  any  county  in  this  state,  shall  an  in- 
dictment by  the  grand  jury  be  required;  but  in 
all  such  coses  brought  before  said  court,  the  pros- 
ecuting attorney  shall  immediatelyfile  with  said 
oiHirt  of  common  pleas  an  information  setting 
forth,  briefly  and  distinctly,  in  plain  and  or- 
dinary language,  the  charges  against  the  accused 
)K!rson,  and  on  such  charges  such  persons  shall 
l)e  tried  in  the  same  manner  as  provided  by  law 
for  the  trial  of  persons  charged  with  other  crimes 
and  ofTenses  on  indictment  in  said  court  of 
common  pleas ;  but  such  informations  may  be 
amended  at  any  time  before  or  during  trial,  on 
Huch  terms  as  to  continuance  and  otherwise,  as 
said  court  mav  direct. 


"Sec.  11.  The  prosecuting  attorney  of  any 
county  shall  file  his  information  originally  in 
said  court  of  common  pleas,  without  a  prelimin- 
ary hearing  before  an  examining  court,  upon 
the  proper  affidavits  being  filed  therein,  and  in 
like  manner  shall  file  his  information  upon  the 
transcript  of  a  criminal  cause  brought  for  any 
offense  under  the  provisions  of  this  act  of  any 
justice  of  the  peace  or  mavor  of  any  village  or 
city,  which  shall  be  filed  in  said  court  o^  com- 
mon pleas  within  ten  days  after  the  filing 
thereof,  by  such  justice  or  mayor. 

"Sec.  12.  The  prosecuting  attorney  shall  in- 
stitute civil  actions  on  all  such  bonds  given  un- 
der this  act  as  shall  have  become  forfeited,  for 
which,  as  well  as  for  all  fines  and  costs,  he  shall 
he  entitled  to  receive  as  fees  ten  per  cent,  of  all 
sums  by  him  collected  thereon  alter  process  com- 
menced. 

"Sec.  13.  All  funds  paid  into  the  county 
treasury  under  the  provisions  of  this  act  shall 
be  credited  two-thirds  thereof ^to  the  townships, 
villages,  and  cities  from  which  said  funds  were 
received,  and  shall  be  paid  to  such  townships, 
villages,  and  cities  by  said  treasurer  for  general 
expenses  of  such  corporations  and  townships,  and 
the  remaining  one-third  to  the  general  county 
fund,  except  the  assessment  placed  upon  the 
business  ot  persons  who  have  no  fixed  place  of 
business  in  the  state,  w4iich  sum  shall  oe  paid 
into  the  state  treasury,  upon  the  certificate  of 
the  auditor  of  state,  to  the  credit  of  the  general 
revenue  fund. 

"Sec  14.  For  the  purpose  of  paying  the  as- 
sessment fixed  and  givmg  the  bond  required  by 
this  act,  and  for  no  other  pur]X)se  thereunder, 
a  firm  or  corporation  may  be  treated  and  consid- 
ei-ed  as  one  person,  and  tlie  use  and  sale  of  intox- 
icating liquors,  in  good  faith,  for  purelv  medic- 
inal purposes,  by  lawfully  authorized  physiciaus 
in  their  regular  practices,  or  of  pure  alcohol  for 
mechanical  purposes,  or  of  other  intoxicating 
liquors  by  druggists  upon  a  written  order  or  pre- 
scription of  such  ph3'8ician  for  such  purposes, 
shall  not  be  deemed  trafiic  within  the  meaning 
of  this  act. 

"Sec.  15.  Nothing  in  this  act  shall  operate  to 
repeal,  supercede,  or  impair  any  existing  statute 
or  any  provision  thereof;  nor  shall  anything  in 
this  act  be  construed  or  held  to  authorize  or  li- 
cense in  any  way  the  sale  of  intoxicating  liq- 
uors. 

"Sec  Iti.  This  act  shall  take  effect  and  be  in 
force  from  and  after  the  first  day  of  May,  1882." 

Okey,  C.  J. 

The  question  in  this  case  is  whether  the  act 
of  April  6,  1882,  (79  Ohio  La  we,  66),  "more  ef- 
fectually to  provide  against  the  evils  resulting 
from  the  traffic  in  intoxicating  liquors,"  is  in 
conflict  or  in  harmony  with  Art.  15,  §  9,  of  the 
constitution  (schedule,  ^  18),  which  is  as  follows : 
"No  license  to  traffic  m  intoxicating  liquors 
shall  hereafter  be  granted  in  this  state,  but  the 
general  assembly  noay,  by  law,  provide  ajD^ainst 
evils  resulting  therefrom."  In  the  decision  of 
causes  in  this  court  the  most  important  and  del- 
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icate  duty  of  a  judge  is  the  doteniiination  of 
such  a  question.  While  it  is  now  universally 
conceded  that  this  court  is  clothed  with  power 
and  imperatively  required  to  dctormine  tliat  an 
act  is  voi  I  if  it  is  in  conflict  with  the  constitu- 
tion, it  is  equally  well  settled  that  the  presump- 
tion is  in  favor  of  the  validity  of  every  act,  and 
that  no  judgeis  warratited  in  holding  a  statute 
to  be  in  conflict  with  the  constitution,  until  he 
has  given  to  the  question  of  its  validity  most 
careiful  consideration,  and^  is  able  to  sh6w  in 
what  respect  there  is  such  conflict,  and  that  it  is 
irreconcilable.  To  hold  a  legislative  enactment 
to  be  void,  where  it  is  not  plainly  in  conflict 
with  the  organic  law,  is  as  clearly  unwarranted 
as  to  circumvent  ornuUify  a  plain  constitutional 
inhibition  by  holding  that  the  identical  thing 
inhibited  may  be  done  under  another  name. 
Guided  hy  these  principles,  we  have  bestowed 
upon  the  question  before  us  that  care  which  its 
acknowledged  importance  demanded. 

At  common  law  the  traffic  in  intoxicating  liq- 
uors was  a  lawful  business.  See  remarks  of 
Boyntbn,  J.,  in  Baker  r.  Beckwith,  29  Ohio  St., 
314,  319;  Yaple,  J.,  in  Granger  v.  Knipper,  2  Su- 
perior Court  Kep.  480.  Ana  there  is  nothing  in 
the  federal  or  state  constitution  which  changes 
the  rule.  But  the  right  to  provide  against  evils 
resulting  from  the  trafiic  in  intoxicating  liquors 
is  asserted  in  our  constitution  in  the  words 
alread v  quoted.  The  origin  of  statutes  licensing 
the  sale  of  liqtiors  is  found,  it  is  said,  in  5  and  6 
Edward  VI,  c,  25,  which  statute  was  enacted 
more  than  three  centuries  ago.  5  Reeves'  Hist. 
Eng.  L.  36.  The  history  of  the  legislation, 
English  and.  American,  upon  this  subject, 
is  very  instructive,  but  X  have  not  time  or  space 
to  enter  fully  upon  it  here.  It  is  sufficient 
for  the  preseht  purpose  to  show  ilie  condition  of 
the  law  upon  tliis  subject  at  the  time  the  con- 
stitution of  1851  was  adopted  by  the  convention 
which  framed  it.  The  act  of  1831  (2  Swan  * 
Cr.  1426\  "granting  licenses  and  regulating 
taverns,  was  then  in  force,  and  the  license 
therein  provided  for  was  a  license  to  retail  in- 
toxicating liquors  as  well  as  to  keep  a  tavern. 
Hirn  v.  The  State,  1  Ohio  St.,  15.  That  act  pro- 
vided how  application  should  be  made  to  the 
court  of  common  pleas  for  such  license,  what 
notice  of  the  application  should* be  given,  and 
what  evidence  mi^ht  be  offered  on  the  hearing 
of  the  application.  When  satisfied  that  the 
proper  notice  had  Ijeen  given,  that  the  applicant 
was  a  person  of  good  moral  character,  tnat  he 
was  provided  with  suitable  accomodations,  that 
such  tavern  was  needed,  and  that  the  applicant 
was  a  suitable  person  to  keep  the  same,  the  court 
was  aiUhorized  to  grant  such  license  for  one  year. 
In  1847,  it  was  provided  that  the  word  "author- 
ized" should  be  construed  to  mean  required^  and 
that  act  was  subsequently  repealed.  2  Curwen, 
1341,  §10.  The  act  of  1831  furthei^  provided, 
"that  the  court  granting  the  license  shall  fix  the 
price  thereof,  wuich  shall  not  be  moiie  than  fifty 
dollars  nor  less  than  five  dolla'rs  per  annum,  hav- 
ing proper  regard  to  the  applicant's  situation 


for  business."  On  payment  into  the  treasury  of 
the  sum  fixed,  and  payment  of  a  fee  of  fifty  cents 
to  the  clerk  of  the  court  granting  the  license,  he 
issued  to  the  applicant  a  paper,  under  the  seal 
9f  the  court,  called  a  license.  The  act  further 
provided,  **that  if  any  person  shall  keep  a  tav- 
ern or  retail  spirituous  liquor,  or  shall  vend  or 
sell  any  spirituous  liquors  of  any  kind  to  be  drank 
at  the  place  II  here  «)ld,  or  shall  vend  or  sell 
such  spirituous  liquors  by  less  quantity  than  one 
quart  without  being  duly  licensed  as  keeper  of 
such  tavern,"  he  shall  be  fined  not  exceeding 
one  hundred  dollars  nor  less  than  five  dollars,  on 
conviction  upon  indictment.  And  it  was  further 
provided,  (2  S.  &  C.  143C),  that  if  such  tavern 
keeper  permitted  any  kind  of  rioting,  reveling, 
intoxication  or  drunkenness  on  his  premises,  he 
should  be  indicted  and  fined,  and  Jiis  license 
should  be  revoked.  The  act  of  1831  was  repealed, 
so  far  as  itauthorized  a  license  to  traffic  inliquors, 
by  the  act  of  March  12,  1851,  (Hirn  i'.  The  State, 
supra),  and  in  the  absence  of  such  repeal  it 
would  have  been,  in  that  particular,  abrogated 
by  tlie  constitutional  provision  under  consider- 
ation. 

From  the  fact  that  the  framers  of  the  constitu- 
tion must  have  had  in  their  minds  the  license 
law  then  in  foVce,  it  is  argued  that  the  constitu- 
tional inhibition  under  consideration  is  directed 
against  licenses  so  granted  and  issued,  and  none 
other.  But  we  think  such  a  construction  of  the 
organic  law  wholly  inadmissible.  "Particular 
cases  or  instances,"  said  Gholson,  J.,  in  Goshorn 
V.  Purcell,  11  Ohio  St.,  641,  649,  ^4ead  to  the 
adoption  of  general  rules  or  principles.  Many  of 
the  general  rules  of  law  are  thus  deduced  from 
the  decision  of  particular  cases.  But  when  par- 
ticular instances  lead  to  jbhe  adoption  of  a  gen- 
eral rule  in  the  shape  of  a  legislative  or  consti- 
tutional provision,  the  autnoritv  for  the  rule 
has  no  such  limit.  The  rule  is  to  be  interpreted 
from  the  language  employed  in  its  enunciation, 
and  that  language,  when  clear  and  comprehen- 
sive, is  not  to  be  limited  in  view  of  the  partic- 
ular instances  which  may  be  supposed  to  have 
led  to  the  adoption  of  the  rule.".  Clearly  this 
inhibition  of  the  constitution  applies  to  all  de- 

f)artments  of  the  government,  and  restrains  the 
egislature  from  granting  licenses  for  such  pur- 
pose, whatever  form  of  legislation  may  be 
adopted.  If  more  direct  authority  for  such  con- 
struction could  be  thought  necessaiy,  it  may  be 
fbund  in  The  People  v.  Thurber,  13  III.,  644.  It 
was  said  in  that  case,  "the  law  itself  is  the  li- 
cense." Moreover,  if  there  had  been  any  force 
in  such  objection,  it  would  have  been  suggested 
in  Youngblood  v.  Sexton,  32  Mich.,  406,  s.  c.  12, 
Albany  L.  Jour.  265 ;  2  Central  L.  Jour.,  700, 
where  the  whole  subject  was  elaborately  consid* 
ered. 

We  come  then,  to  *  consider  as  to  the  condi- 
tion of  the  law  on  April  5,  1882,  when  the  act 
under  consideration  was  passed.  At  that  time 
it  was  an  offense,  pnnishable  by  fine  or  impris- 
onment, to.sell  to  any  person  alcoholic  liqaorsto 
be  drank  at  the  place  where  sold,  or  to  sell  in- 


THE    OHIO    LAW   JOURNAL. 


71 


I 


tuxicatiu^  licjuors  of  any  kind  to  a  person  intox- 
icated or  in  the  haliit  of  getting  intoxicated,  or 
to  a  minor  without  the  written  order  of  his  par- 
ent, guardian  or  family  physician  (77  Ohio  L. 
08),  or  to  8ell  spirituous  liquors  on  Sunday,  ex- 
cept upon  the  written  prescription  of  a'  prac- 
ticing physfician  (78  Ohio  Laws  120);  and 
there  were  some  other  reiftraintsupon  sales  at  par- 
ticular places  (Rev.  Stat.  §6945),  or  at  particular 
times.  rRev.  Stat.  8  6948.)  But,  exxiept  as  re- 
strained by  the  statutes  above  referred  to,  and 
valid  ordinances  of  municipal  corporations,  the 
trallic  was,  as  we  have  seen,  entirely  lawful. 
Hence,  at  the  time  the  act  in  question  was 
passed,  it  w««  clearly  lawful  to  sell  to  an  adult 
who  was  sob?r,  and  not  in  the  habit  of  becoming 
intoxicated,  wine  manufactured  from  the  pure 
juice  of  the  grape  cultivated  in  this  state,  or  beer, 
ah*  or  cider,  to  be  drank  at  the  place  whefe  sold 
or  elsewhere ;  it  was  lawful  to  sell  to  such  person 
any  .sort  of  intoxicating  liquor,  in  any  quantity, 
where  such  liquor  wiks  not  to  be  drank  at  the 
place  where  sold;  and  it  was  lawful  to  sell 
liquor  of  any  sort,  in  any  quantity,  even  to  a 
minor,  if  he  produced  the  written'  order  of  his 
parent,  guardian  or  family  physician.  Undoubt- 
edly, one  who  conducted  such* business  in  a  law- 
ful manner  was  entitled,  under  the  law  as  it 
then  existed,  to  the  same  protection  which  was 
accorded  to  dealers  in  other  articles  of  personal 
)roperty ;  the  state  law  required  that  he  should 
>e  taxed,  in  addition  to  the  sum  exacted  by  the 
general  government,  in  the  »ime  way  Jis  a  gro- 
cer or  like  dealer,  and  not  otherwi.^e ;  and  he  was 
not  rfH|nired  to  give  Ixmd  or  pjiy  money  as  a 
ei>ndition  upon  which  he  might  deal  in  liquors. 
Whether  this  condition  of  the  law  was  just  or 
unjust,  wi.*«<»  or  the  reverse,  is  not  a  matter  sub- 
mitted for  our  consideration  ;  nor  is  any  such 
qnesti<m  submitted  to  us  in  determining  as  to 
the  valid itv  of  the  statute  under  consideration. 
)  am  simpfy  stating  what  was  the  condition  of 
tin*  law  of  this  state  on  April  5,  1882,  ami  in 
what  condition  it  would  have  remained,  if  the 
statute  enacted  on  that  day,  being  the  act  under 
eiinsi<leration,  had  not  been  passed. 

The  Jict  of  April  5, 1882,  which  took  effect  from 
and  after  May  1,  1882.  provides,  among  other 
things,  that  each  person  engaged  in  the  traffic 
in  intoxicating  liquors  shall,  within  thirty  days 
after  the  act  takes  effect,  and  each  person  engag- 
ing in  such  traiiis  after  May  1,  1882,  shall,  be- 
fore engaging  in  such  traffic,  execute  a  bond  to 
the  state,  to  be  approved  by  the  probate  judge, 
in  the  sum  of  one  thousand  dollars,  "with  at 
least  two  sureties,  resident  of  the  county,  and 
e;ich  owning  therein  freehold  estate,  not  exempt 
from  execution,  worth  atleast  double  theamount 
<»f  the  bond  above  incumbrances,  "  which  bond 
shall  be  conditioned  for  the  faithful  performance 
of  all  and  singular  the  reouirementsof  this  acf 
And  at  the  time  the  bond  is  given,  and  annu- 
ally thereafter  in  the  first  week  in  Ma^,  such 
dealer  shall,  ** during  his  continuance  in  such 
traffic,   pa}*  into    the    treasury    of    the    pnqier 


county,  upon  the  certificate  of  ttfe  county  audi- 
tor," not  less  than  one  hundred  dollars  nor  more 
than  three  hundred  dollars,  the  amount  being 
determined,  according  to  the  provisions  of  the 
act,  by  the  place  of  business  of  the  dealer.  If 
the  dealer  giving  such  bond  fail  to  make  any 
such  pavment,  he  shall  be  deemed  to  have  broken 
the  condition  of  his  bond,  in  an  action  to  be 
brought  thereon  in  the  court  of  common  pleas. 
If  a  person  engage  or  continue  in  such  traffic 
after  his  bond  shall  thus  have  been  adjudged  to 
be  forfeited,  or  without  having  executed  such 
bond,  "  he  shall  be  deemed  guilty  of  a  misdemea- 
nor, upon  conviction  of  which,  he  shall  be  fined 
in  any  sum  not  exceeding  one  thousand  dollars 
nor  less  than  five  hundred  dollars,  or  be  impris- 
oned in  the  county  jail,  not  exceeding  one  year 
nor  less  than  thirty  days,  or  both,  at  the  discre- 
tion of  the  court."  Moreover,  in  such  case  of 
failure  to  comply  witn  the  act,  the  traffic  is  in 
terms  referred  to  as  an  "  illegal  traffic."  A  sale 
of  liquors  to  one  illegally  engaged  in  the  traffic, 
is  made  punisliable  by  fine  not  exceeding  two 
thousand  dollars,  nor  less  than  two  hundred  dol- 
lars, or  imprisonment  not  exceeding  one  year 
nor  less  than  thirty  days.  Besides,  a  person  giv- 
ing such  bond,  who  engages  or  continuesin  such 
traffic  after  default  in  making  any  such  pay- 
ment into  the  county  treasury,  is  with  his  sure- 
ties, made  liable  on  such  bond  for  double  the 
amount  of  such  default. 

The  act  under  consideration  provides,  that 
"the  use  and  sale  of  intoxicating  liquors,  in  good 
faith,  for  purely  medicinal  purposes,  by  lawfully 
authorized  physicians  in  their  regular  practices, 
or  of  pure  alcohol  for  mechanical  purposes,  or  of 
other  intoxicating  liquors  by  druggist-s,  upon  a 
written  order  or  prescription  of  such  physician 
for  such  purposes,  shall  not  be  deemed  traffic 
within  the  meaning  of  this  act."  But  with  this 
exception,  the  act  is  as  toall  persons  then  engaged 
or  hereafter  engaging  in  the  traffic  in  liquors, 
who  fail  to  comply  with  its  terms,  a  stringent 
prohibitor}' liquor  law.  Iftuch  jierson  fails  to 
give  the  bond,  as  required  by  the  act,  he  becomes 
a  criminal  by  continuing  in  the  traffic.  So  if, 
having  gi  ven  the  bond,  he  continues  in  the  traffic 
without  paying  money  into  the  treasury  as  re- 
quired by  tlie  act,  his  bond  is  declared  forfeited 
and  he  becomes  equally  a  criminal.  It  is,  in 
other  words,  where  the  person  engaged  or  engag- 
ing in  the  traffic  fails  tocomplv  with  the  statute 
in  the  way  stated,  impossible  tor  him  to  carry 
on  such  traffic,  or  sell  intoxicating  liquors  of  any 
sort,  without  committing  (^  crime.  But  dealers 
in  liquors  who  execute  bonds  and  pay  into  the 
treasury,  in  advance,  annual  sums  of  mone}*,  as 
stipulated  in  the  act,  acquire  a  privilege  of 
freely  trafficking  in  intoxicating  liquors,  with 
the  restrictions  and  exceptions  mentioned,  to  the 
exclusion  of  all  other  dealers 

It  is  conceded  that  the  privilege  granted  by 
the  act  under  consideration  is  not  in  the  onlin- 
ary  form  of  a  license.  It  is  also  true  that  the 
provisions  of  the  statute  are  so  arranged,  and  of 


72 


OHIO   LAW   JOUBNAL 


such  peculiar  form,  that  their  real  meaning  is 
not  readily  perceived.  But  it  is  our  duty  to  look 
through  the  collocation  of  words,  whatever  the 
form,  to  the  operation  and  effect  of  the  statute, 
and  determine  from  that  whether  it  is  within 
the  conalitutional  inhibition.  Remarks  bearing 
upon  this  subject  wilhbe  found  in  cases  already 
referred  to,  but  the  observations  of  White,  C.  J*., 
in  the  Diatrict  Court  Case,  34  Ohio  St.  431,  440, 
are  more  pertinent.  *'The  constitution,"  said 
he,  "must  be  interpreted  and  efK^ct  given  to  it 
as  the  paramount  law  of  the  land,  equally  oblig- 
atory upon  th«  legislature  as  upon  other  depart- 
ments of  the  government  and  individual  citi- 
zens, acccmling  to  the  spirit  and  intent  of  its 
framers,  as  indicated  by  its  terms.  An  act  vio- 
lating the  true  intent  £nd  meaning  of  the  instru- 
ment, alth<m^h  it  may  not  be  within  the  letter, 
is  as  much  within  the  purview  and  effect  of  a 
prohibition  as  if  within  the  strict  letter;  and 
an  act  in  evasion  of  the  terms  of  the  constitu- 
tion, as  properly  interpreted  and  understood, 
and  frustrating  its  general  and  clearly  expressed 
.or  necessarily  implied  purpose,  is  as  clearly  void 
as  if  in  terms  foA>idden."  And  see  Monroe  v. 
Collins,  17  Ohio  St.,  665;  Walker  v.  Cincinnati. 
21  Ohio  St.,  14, 53;  Eicheulaub  v.  The  State,  36 
Ohio  St.,  140.  The  doctrine  so  enunciated,  we 
take  this  occasion  to  reaffirm,  in  applying  it  to 
the  statute  under  consideration. 

The  power  to  license  certain  classes  of  business, 
impose  a  charge  therefor  in  the  form  of  a  tax, 
ana  enforce  the  payment  of  the  tax  as  a  condi- 
tion precedent  to  the  lawful  prosecution  of  the 
business,  is  well  settled.  Mays  v.  Cincinnati^  1 
Ohio  St.,  268;  Baker  v.  Cincinnati,  11  Ohio  St., 
534;  Cineinnati  Gas  Co.  V.  The  State,  18  Ohio 
St.,  237;  Telegraph  Co.  t?.  Mayer,  28  Ohio  St., 
521.  This  relates  only  to  employments  which, 
in  one  form  or  another,  impose  burdens  upon  the 
public.  Such  tax  cannot  be  imposed  merely  for 
general  revenue,  for  the  only  mode  of  raising  such 
revenue,  whether  for  state,  county,  township, 
or  municipal  corporation  purposes,  is  found  in 
the  twelfth  article  of  the  constitution,  (Ranney, 
C.  J.,  in  Hill  0.  Higdon,  Zanesville  v.  Kichards, 
5  Ohio  St.,  243»  589 ;  18  Ohio  St.,  237 ;  31  Ohio 
St.,  329) ;  and  as  Gholson,  J.,  remarked  in  Ba- 
ker V.  Cincinnati,  gupra,  'Mt  could  not  be  em- 
ployed as  a  mode  of  taxing  property,  without  ref- 
ereoce  to  the  uniformity  and  equality  required 
in  section  two,  of  article  twelve,  of  the  constitu- 
tion.'' That  eminent  judge  also  made  this  re- 
mark with  reference  to  the  license  under  consid- 
eratibn  in  that  case,  indicating  the  Mature  of 
and  limit  to  such  taxation :  'The  burden  thus  de- 
volved on  public  officials,  requiring,  perhaps, 
an  increase  in  their  number  and  ^compensation, 
for  the  benefit  of  exhibitors  of  shows  or  perform- 
ances, may  justly  authorize  a  charge  beyond  the 
mi^re  expense  of  filling  up  a  blank  license." 
With  respect  to  the  traffic  in  liquors,  however, 
the  power  to  license  is,  as  we  have  seeain  terras 
denied ;  bpt  in  relation  to  such  traffic,  express 
power  is  granted  to  ^'provide  against  evils  re- 
sulting therefrom."     See  remarks  of  Thurman, 


G%  Jm  in  relation  thereto,  in  Miller  v.  The  State, 
3  Ohio  St.,  475. 

What,  then,  is  a  license?  In  a  general  sense, 
a  license  is  permission  granted  by  some  com|>e- 
tent  authority  to  do  an  act  which,  without  such 
permission,  would  be  illegal.  In  Home  Ins.  Co. 
V.  Augusta,  50  Ga.,  530,  the  judge  delivering  the 
opinion,  in  speaking  of  the  distinction  between 
a  license  and  a  tax,  said:  '^There  is  a  clear 
distinction  recognized  between  a  license  granted 
or  required  as  a  condition  precedent  before  a 
certain  thing  can  be  done,  and  a  tax  as.<9essod 
on  the  business  which  that  license  may  au- 
thorize one  to  engage  in.  (42  Ga.  596;)  A 
license  is  a  right  granted  by  some  competent  au- 
thority to  do  an  act  which,  without  such  license, 
would  be  illegal.  A  tax  is  a  rate  or  sum  of  mon- 
e^  assessed  on  the  person,  uroperty,  etc.,  oi  the 
citizen.  (Bouv.  L.  D.,  36  Ga.,  4(i0).  A  licens4> 
is  issued  under  the  police  power  of  the  authority 
which  grants  it.  If  the  fee  required  fur  the  li- 
cense \H  intended  for  revenue,  its  exact iun  is  an 
exercise  of  the  power  of  taxation.  CooleyV 
Const.  Lim.  201.*'  In  the  dei*.ision  of  that  c:ise 
on  error  (93  U.  S.,  116,  123),  Swavne,  J.,  refers  to 
the  power  to  tax  and  to  license,  but  he  does  not 
intimate,  as  has  been  supposed,  that  there  is  no 
distinction  between  a  tax  and  a  license,  baaed 
on  a  difference  in  their  effect  on  a  business.  It 
is  quite  sufficient  to  say  of  the  case  there  under 
review  and  the  ca.se  to  which  the  judge  refers, 
that  the  ordinance  and  legislation  under  consid- 
eration were  different  from  the  legislation  in- 
volved here,  and  that  tlie  power  of  the  legisla- 
tive bod}'  and  the  court  was  not  restrained  in  any 
of  those  cases  by  a  constitutional  provision  like 
that  which  controls  this  case.  And  we  find  that 
the  revenue  acts  of  Congress  and  the  decisions  of 
the  Supreme  Court  of  the  United  States,  referred 
to  by  the  counsel  for  the  relator,  she«l  no  light 
on  the  question  before  us. 

In  Youngblood  v.  Sexton,  supra,  the  question 
was  whether  a  sum  imposed,  by  a  statute  of 
Michigan,  on  a  dealer  in  intoxicating  liquors, 
was  a  tax  on  the  business,  or  an  exaction  for  a 
a  license,  and  hence  within  a  constitutional 
provision  prohibiting  the  granting  of  a  li- 
cense for  such  purpose.  The  court  hfld  it  to 
be  a  tax  and  not  a  license,  and  in  delivering  the 
opinion,  Cooley,  J.  said  :  "The  ^pular  under- 
standing of  the  word  license  undoubtedly  is  a 
permission  to  do  something  which  without  the 
license  would  not  he  allow^le.  This  we  are  to 
suppose  was  the  sense  in  which  it  was  made  use 
of  m  the  constitution ;  bi^t  this  is  also  the  legal 
meaning.  The  object  of  a  license,  says  Mr.  Jus- 
tice Manning,,  is  to  confer  a  right  that  does  not 
exist  without  a  license.  Chilvorsv.  Peo[>le,  II 
Mich.,  43,  49.  Within  this  definition  a  mere  tax 
upon  the  traffic  cannot  be  a  licenf<e  of  the  traffic, 
unless  the  tax  confers  some  right  to  carry  on  the 
traffic. which  otherwise  would  not  have  existed. 
We  do  not  understand  that  such  is  the  cose  here. 
The  very  act  which  imposed  this  tax  repealed 
the  previous  law,  which  forbade  the  traffic  and 
declared  it  illegal.    The  trade  then  became  law- 
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ful  whether  taxed  or  not;  and  this  law  in  im- 
posing the  tax  did  not  dechire  the  trade  illegal 
m  6084)  the  tax  was  not  paid.  So  far  as  we  can 
perceive,  a  failure  to  pay  the  tax  no  more  ren- 
ders the  trade  illegal  than  would  alike  failure  of 
a  fanner  to  pay  the  tax  on  his  land  render  its 
cultivation  lUegnl.  The  state  has  imposed  the 
tax  in  each  case,  and  made  such  provision  as 
has  been  deemed  needful  to  ins^ure  its  payment; 
hut  it  ])as  not  seen  fit  to  make  the  failure  to 
jKiy,  a  forfeiture  of  tlie  right  to  pursue  the 
calling.  If  the  tax  is  paid,  the  traffic  is  lawful ; 
but  if  not  paid,  the  traffic  is  equally  lawful. 
There  is  conseouently  nothing  in  the  caz^e 
that  appears  to  he  in  the  nature  of  a  license. 
The  state  has  provided  for  the  taxation  of  a 
business  ivhich  was  found  iu  existence,  and 
the  carrying  on  of  which  it  no  longer  pro- 
hibits, and  that  is  all."  And  in  Pieuler  v.  The 
State,  11  Nebraska,  547,  where  a  similar  question 
arose,  under  a  statute;  of  Nebraska,  and  the 
exaction  was  liehl  to  b;^  a  license,  Voun&rbhxMl 
r.  Sexton  was  cited,  the  definition  of  a  license 
which  it  contains  was  stated  and  the  court 
added:  '^Within  this  definition,  a  mere  tax 
ui>on  the  traffic,  unless  its  payment  confers 
some  right  that  otherwise  would  not  have  ex- 
isted, can  in  no  sense  hi  properly  called  a  li- 
cense." Hence,  the  distinction  between  the 
act  under  consideration  in  the  Ciise  before  us, 
and  the  Michigan  statute,  is  very  plain.  Non- 
compliance with  the  ]^lichigan  statute  did  not 
render  the  traffic  illegal,  and  compliance  with 
it  gave  a  dealer  no  privilege  over  another  deader 
who  failed  in  such  compliance;  but  one  who 
carries  on  the  traffic  und?r  the  Ohio  statute, 
without  complying  with  its  provision,  commits 
a  criminal  ofieiise,  while  a  dealer  who  complies 
with  the  Ohio  act  obtains  privileges  denied  to 
dealers  who  fail  to  comply  with  it. 

An  effort  has  been  made  to  show  that  the 
penal  provisions  of  the  statute  simply  provide 
a  mode  of  collecting  a  tax,  and,  moreover,  that 
giving  the  bcmd  and  paying  the  money  is  sim- 
ply the  performance  of  a  condition  U])on  which 
business  may  be  done,  the  conditions,  it  is  said, 
not  being  different  in  principle  from  regulations 
as  to  the  days  and  times  of  closing  the  place  of 
business,  putting  in  or  removing  screens,  or  the 
like.  But  we  think  the  provisions  of  this  stat- 
ute are  of  a  very  different  ciiaracter.  They  im- 
pose^  as  we.  have  seen,  conditions  precedent 
to  the  lawful  prosecution  of  such  business. 
Non-<K>mpliance    with    the  statute  renders  its 

Eroeecution,  to  any  extent  whoHy  illegal ;  and 
ence,  the  act  fafls  within  thQ  definition  of 
a  license  law  stated  in  the  cases  to  which  I 
have  referred.  No  unrestricted  license  to  traffic 
in, intoxicating  liquors  has  ever  been  granted 
in  this  state;  and  the  restrictions  and  con- 
ditions imposed  by  this  statute  and  the  acts 
iq  connection  with  which  it  must  be  con- 
strued, in  no  way  affect  the  character  of  the  priv- 
ilege granted,  or  render  it  anything  else  than  a 
license.  So,  it  is  objected  that  there  is  no  pro- 
vision that  a  dealer  shall  be  a   person  of  good 


character ;  but  character  is  not  a  necessary  ele- 
ment in  a  license.  Whether  it  is  in  efiect  the 
grant  of  a  license,  and  therefore  inhibited,  must 
be  determined  from  the  whole  act.  The  constitu- 
tionality of  a  statute  depends  upon  its  operation 
and  effect  and  not  u]>on  the  form  it  may  be  made 
to  assume.  This  statute,  in  its  title,  is  an  act  to 

i provide  against  evils  resulting  from  the  traffic, 
[n  form,  it  requires  the  payment  of  money  and 
the  execution  of  a  lx)ncl,  and  provides  that 
certain  consequences  shall  follow  in  case  a  dealer 
'  in  liquors  fails  to  comnly  with  the  act.  In  sub- 
stanci%  it  is,  as  to  all  aealers  who  fail  to  comply 
with  its  provisions,  a  stringent  prohibitory  liq- 
uor law  ;'and'us  to  all  dealers  who  dp  so  combly, 
it  grants  the-  i>rivilece  in  the  future  to  deal 
in  such  Itqiors,  to  the  extent  not  prohibited 
by  previoudy  existing  laws.  In  legal  eflect, 
it  is  an  act  granting  to  those  who  comply  with 
its  provisions,  licenses  to  traffic  in  intoxicating 
liquor.*!,  to  the  exclusion  of  all  other  dealers,  and 
hence  it  is  in  eonfii<*t  with  the  constitutional 
provision  nnilercn^nsideration.  Though  not  called 
a  lie(>nse  law,  it  authorizes  the  granting  of  that 
which  in  efioct  is  as  clearly  a  license  as  the  priv- 
ilege granted  under  the  act  of  1831.  The  quality 
ot  the  thing  is  not  altered  by  changing  its  name ; 
and  the  special  privilege  to  traffic  in  liquors 
which  is  granted  under  this  act,  is  as  clearlv  a 
license  as  if  it  Inul  been  in  terms  S4>  called. 
What  would  constitute  a  license  law  within  the 
constitutional  inhibition,  ana  in  what  respect 
woul<l  such  a  law  ditler,  in  its  operation  and  ef- 
fect, from  the  act  under  consideration,  construed, 
as  that  act  must  l>e,  in  ccninection  with  the  stat- 
utes in  fon*e  relating  to  intoxicating  liquors? 
This  pertini'nt  inquiry  was  made  liuring  the  ar- 
gument of  the  cause,  but  no  satisfactory  answer 
has  been  given  to  the  question,  for  the  obvious 
reason  tlmt  it  is  im]X)ssible  to  frame  a  statute, 
which,  in  its  o|)eration  and  effect,  would  be  more 
clearly  a  license  law  than  the  act  under  consid- 
eration. And  it  is  proper  to  Siiy  on  the  question 
o(  condUittinnal  potrer,  the  giving  or  not  giving 
the  bond  is  not  an  essential  matter.  The  bond 
is  to  gecuraihc  payment  of  the  specified  sums  of 
mone}'.  The  question  of  the  constitutionality 
of  the  act  would  have  been  the  same  had  the 
legislature  not  required  the  bond  to  be  given, 
but  had  required  the  payment  of  the  same  sums 
for  the  privilege  of  engaging  in  the  traffic. 

Attention  has  been  directed  ib  the  fact  that  the 
statute  in  question  provides,  that  nothing  in  this 
act  shall  ''be  construed  or  held  to  authorize  or 
license  in  any  wav  the  sale  of  intoxicating  liq- 
uors." Nodoubttlie construction  placed  upon  a 
statute  by  the  legislature  will  in  many  cases  have 
controlling  weight.  Schooner  Aurora Borealis  ▼. 
Dobbie,  17  Ohio,  125.  But  finding  that  the  stat- 
ute in  itsop<M-atjon  and  effect  is  simply  and  only 
alicen.se  law,  in  violation  of  the  constitutional 
inhibition,  the  pnivision  as  to  the  manner  in 
which  the  act  shall  be  construed  is  wholly  nuga- 
tory. 

Finaliy,  it  is  urged  that  even  if  the  section 
providing  punishment  for  non-compliance  with 
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the  reqiiirciiifiitK  of  the  statute,  shmild  he  held 
Ui  lie  uiicunrstttutioiiiil.  Mtill  that  otlier  ]mi't.s  of 
the  act  may  stand.  But  uti  Bhickstoue  obt^erves, 
'*the  luuiu. strength  uiid  force  of  a  hiw  eonttiists 
in  the  penalty  annexedUo  it.*'  1  Com..  57.  It 
IH  not  to  be  sup|>o8ed  that  the  legislature  would 
have  enacted  this  statute  without  sueh  clause; 
auu  hence,  the  whole  act  fails.  The  State  v. 
Perry  Co.,  5  Ohio  St.,  497. 

Coun.«el  for  the  defendants  insist, furthernjore, 
that  the  law  is  in  conflict  with  various  other 
provisions  of  the  constitution.  But  the  view 
adopteil  in  thin  case  renders  it  unupcessary  to 
enter  upon  the  examination  of  the  questions  so 
presented.  On  the  other  hand,  counsel  tor  the 
relator  contend  that,  notwithstanding  the  in- 
hibition against  licensing  such  tnillic,  the  fwHineM 
of  a  <lealer  in  liquors  niav  be  taxed,  and  thevrely 
on  loungblood  v.  Sexton, supra.  Butthe(|ues- 
tion  involved  in  that  pro)M)sition  is  not  l)efore 
us  for  deci.sion  in  this  vasn*.  We  have  not  con- 
sidered that  question  with  refi'rence  to  any  de- 
termination of  it,  and  therefore  we  express  no 
opinion  upon  it. 

In  reaching  the  conclusion  that  the  act  in 
fiuestion  is  a  license  law,  an<l  therefore  void^  the 
(leciffion  is  not  in  conflict  with  any  case  or  au- 
thority to  which  our  attenticm  lias  lK*en  di- 
rected. 

Writs  refused. 

Johnson,  J.  dissented  fnmi  the  l\n\  pointof  the 
svllabus. 
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WITNESS— PRIVILEGE   FROM    ARREST- 
PLEA    IN    ABATEMENT— GIVING 
BOND  ON   ARREST. 


U.  S.  CIRCUIT  COURT,  E.  I).  MASS. 


LaRNKI)  v.   (iKIFPIN. 


Julv,  1S81. 

1.  WitiieMfipfi(Nnit  |wrli«^)  alloiidiiiK  hi  g«iod  fHitli  any 
letfail  trUmiml,  with  or  without  ii  writ  of  pn>te«'tiiMi,  are 
I»rivnt*Ke(i  from  arrest  on  vIvU  proceHsiihiringNtlendantre, 
and  for  a  reaMinable  tiniA  In  f^olnt;  and  n*tiirnin)(. 

2.  The  «|neHtk»n  of  privilef^e  of  a  wUnena  fnint  arrc^ 
may  lie  rained  by  pl(-n  In  almtenient. 

:C  The  giving  of  a  Irnil  bond  on  Huch  nrreat  la  not  a 
waiver  of  the  privilege 

4.  A  plea  in  aliat«*mont  upon  ancli  arroat  is  notatTectod 
by  being  joined  with  an  anawcr  to  the  nioritH. 

It  appears  that  the  defendant  was  arrested 
while  in  Bostini,  Mass.,.  in  attendance  before  a 
com misHioner, acting  under  a  co!nniis«<i(>n  issued 
out  of  the  Superior  Court  for  CiX)k  County,  Illi- 
nois, to  take  tne  depositions  of  certain  witnesses 
in  a  case  pending  in  that  court  between  the 
sitme  parties  and  for  the  same  cause  of  action  as 
this  suit.  The  defendant  submitted  to  the  ar- 
rest tind  gave  bail.  The  suit  was  first  brought 
in  the  state  court,  and  afterward  removed  here. 
The  only  question  now  before  the  court  is, 
whether  the  plea  in  abatement,  setting  up  the 
privilege  of  the  defendant  from  arrest,  can  be 
sustaineil. 

Colt,  J., 

It  has  long  been  settled  that  parties  and  wit- 


nesses attending  in  good  faith  any  legal  tribu- 
nal, with  or  without  a  writ  of  protection,  are 
))rivileged  from  arrest  on  civil  process  during 
their  attendance,  and  for  a  reasonable  time  in 
goiiijr  and  returning.  Thompson's  case,  122 
Mass.  428;  In  re  Healy,63  Vt.  G94 :  Huddeson  r. 
Prixer,  9  Phila.  G5;  Kt  jxirte  Hurst,  1  Wa^h.  ISCi; 


Smith,  1  H.  B1.636;    1  Greenleaf  on  Ev.,  S  :^10 
And  this  protection  extends  to  the  attendance 
of  parties  and  witnesses  before  arbitrators,  com- 
missioners and  examiners.      Spence  r.  Stuart,  3 
East,  89;    Ardinir  r.  Flower,  8  T.  R.  534;    San- 
ford  V  Chase,  3  Cow.  381 ;  United  States  v  Edme, 
9  S.  &  R.  147;  Huddeson  r.  Prizer,  9  Phila.  GTt ; 
Wetherill  r.  Seitzinger,  1  Miles,  237;    Bridges  r. 
Sheldon,  7  FihI.  Rep.  17,  43^    1  Greenleaf  on  Ev. 
§  317.     It  is  clear,  therefore,  that  the  defendant 
WJUJ  privileged  from  arrest  at  the  time  it  wa^ 
made;  but  whether  nis  remedy  is  bv  plea  in 
abatement  is  less  free  from  douot.      Lnuer  the 
old  English  rule  this  immunity  was  taken  ad- 
vantage of   by   writ  of  privilege,    "The  only 
way  by  which  courts  of  justice  ci^uld  ancient!}' 
take  cognizance  of  privilege  of  parliament  w:i.s 
by  writ  of  privilege,  in  the  nature  of  a  super- 
sedeas, to  deliver  the  party  out  of  custody  when 
arrested  in  a  civil  suit.     .     .     .     But  since  the 
statute  of  12  \Vm.  3,  c.  3,  which  enacts  that  no 
privileged  person  shall   be  subject   to  arrest  or 
imprisonment,  it  has  been  held  that  such  arrest 
is  irregular  fd)  initio^  and  that  the  )>arty  may  W 
il\i*c]mTgkH\  ui>on   motion."     1  Blackstone  Ci>m. 
100.    The  more   motlern  way   in  England  li:is 
l>een  to  raise  the  question  eilher  by  motion   or 
by  plea  of  abati^ment.     Pitt's  cn.se,  2   Stni.  IKST* ; 
Camenm  r.  Lightfoot,  2  W.  Bl.  115K);    Meekins 
V.  Smith,  1  H.  Bl.  mG;    Rjindall  r.  (Jurnev,  3  B. 
it  Ahl.  252  ;  Com.  Dig.  Abatement.  1).  0;  1  Chittv 
on  PL  443 ;     Davis  r.  Rendlesham,  7  Taunt.  G79. 
In  this  country  the  right  of  privilege  lias  lK*en 
brought  before  the  court  in  three  ways:  By  mo- 
tion, Erjifnie  Hurst,  1  Wash.  ISO;  Lyell  r.  (JchkI- 
win,  4   McLean,  29-41:    Bank   r.  McSi>edan,  o 
Biss.  04 ;  Sanford  r.  Chaso,  3  Cow.  381 ;  Seaver  r, 
Robinson,  3  Duer,  622 ;    Harris  v.   Grantham, 
Coxe(N.  J.),  142;  Starretts  cose,   1  Dall.  350; 
Hammerskold  v.  Rose,?  Jones  (Law)^  029:  Hun- 
ter V.  Cleveland,  1  Brev.  168 ;  Henegar  v.  Spang- 
ler,  29  Ga.  217.      Bv  habeas  corpus:     Er  parte 
M'Neil,  0  M:ws.  264 ;  Wood  v.  Keale,5  Gray,  53.S ; 
May  V.  Shumway,  16  Ih.  86;    Richards  r.  Good- 
son,  2  Va.  Cas.  381.     By  plea  in   abatement : 
King  r.  Coit,  4  Dav,  130;  CiiPe  v.  Rorabacher,  1/i 
Mich.  537;    Julio' ».   BoUes,  22  Law   Rep.  354; 
Gilbert  v,  Vanderpool,  15  John^  242 ;  Anderson  r. 
Rountree,  1  Pin.  (Wis.)  115;    Chaf!ee  v.  Jones, 
19  Pick.  261-265 ;  Hoppin  v,  Jenckes,  8  R.  L  453. 
Whether  this  plea  in  abatement  shall  be  su.<s- 
tained  or  not«  turnb  upcm  the  view  taken  of  the 
extent  and  character  of  the  privilege  to   which 
suitors  and  witnesses  are  entitled.     If  we  adopt 
the  older  and  narrower  view,  that  this  is  wholly 
the   privilege  of  the  court  rather  than   of  the 
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suitoTy  and'  therefore  a  question  of  judicial  ditf- 
cretioQ  rai)ier  than  of  personal  right,  and,  fur- 
ther, that  while  ^he  offender  niav  \i  punishable 
for  coo  tempt  if  the  arrest  is  made  in  the  actual 
or  constructive  presence  of  the  court,  still  the 
suitor  or  witness  can  only  ask  to  have  the  arrest 
set  aside  upon  giving  common  bail,  or  entering 
a  general  appearance,  then  the  8uit  does  not 
abate,  and  tne  present  plea  is  bad.  But  if  we 
adopt  the  broader  rule,  which  it  appears  to  us  is 
clearly  warranted  by  the  more  recent  decisions 
in  the  federal  and  state  courts,  and  which,  in  our 
opinion,  is  necessary  to  the  due  administration 
of  justice,  that  th*is  immunity  extends  to  all 
kinds  erf  civil  process  and  affoitls  absolute  pro- 
tection, then  we  see  no  good  reason  why  a  plea 
in  abatement  is  not  proper  here,  as  in  other 
caaeR  of  privilege  where  an  absolute  charge  is 
granted,  and  where  the  plea  is  held  good. 

The  plaintiff  contends  that  the  defendant 
submitted  to  the  arrest  and  made  application  to 
give  bail  and  entered  into  a  bond,  and  that  this 
constitutes  a  waiver  of  his  privilege.  We  do 
not  think  this  sound,  though  we  are  aware  that 
some  cases  seem  to  point  in  this  direction. 
Fletcher  v.  Baxter,  2  Aiken  (Vt.),  224 ;  Brown 
U  GetchelL  11  Mass.  11, 14.  The  question,  how- 
ever, was  oirectly  passed  upon  in  United  States 

V.  Edme,  9  8.  d:  R.  147,  H?r  ^"^  ^^  ^^  ^^^^^  ^^ 
cided  that  the  giving  of  a  bail  bond  is  so  far 
from  waiving  the  privilege  that  the  court,  when 
thej  discharge,  will  order  it  to  be  delivered  up 
and  cancelled.  ''It  is  not  esteemed  any  good 
gioand  for  presuming  a  waiver  of  privilege 
from  arres(,  because  the  person  takes  the  ordinarv 
and  most  expeditious  mode  of  freeing  himself 
from  arrest.''  Redfield,  J.,  in  Washburn  v, 
Phelps,  24  Vt.  6(16. 

It  appears  in  |his  case  that  an  anMwer  to  the 
merits  was  filed -with  the  plea  in  abatement.  It 
has  been  decided  that  in  Massachusetts  the  va- 
lidity of  neither  is  affected  by  their  being 
pleaded  together,  and  that  the  plea  in  abate- 
ment is  not  therebv  waived.  Fisher  v.  Fraprie, 
125  Mas&  472;   O'Loughlin  v.  Bird,  128  76.  600. 

We  are  of  the  opinion  that  the  plea  in  abate- 
ment should  be  sustained. 

Action  DirniUmed. 


#  • » 


ASSAULT  AND  BATTERY— DAMAGES 

PROVOCATION— FATHER  AIDING 

AND  ABETTING— LIABILITY. 


SUPREME  COURT  OF  IOWA. 


Gronau  v.  Kukkuck. 


June,  1882. 

1.  In  an  aeilon  In  damages  for  aaiauH  and  tMittery, 
words  of  provoeailon  used  ai  the  lime  of  the  aaaauU  or 
within  a  prior  time  ao  reoent  aa  to  ioatify  the  preaunip- 
tlon  that  th4  offonoe  waa  oomniltted  under  the  inflaence 
of  paaalon  ezelted  thereby,  may  be  proved  In  mitigation 
of  «lamac«a.  A  provocation  arialng  on  a  day  prior  to  the 
aaaaolt,  fiowever,  oannot  be  shown. 

a  In  ancb'  oaaes,  mental  pain,  aa  an  element  of  dam- 
agea,  need  not  be  alleged,  In  order  to  be  proved. 


3.  Tho  fa«!t  i>ro|KWCfl  to  Iw  OKtalilitiliecl  or  tlie  ovldetioo 
iutciidoil  t«>  1)0  olicitcMl  by  n  qucKiioii  iiiiiHt  appear.  In 
order  to  Jimtify  tlie  convluisloii  that  tho  ruling  of  the 
»>urt  in  refuHing  periiiiaHion  to  tlio  witness  to  answer  it 
was  prejudicial  error. 

4.  If  a  son  coiniiiit  an  assault  and  lottery  In  the  pres- 
ence of  Ills  father,  wlio  aids  uiid  al>ets  tlie  sou,  the  father 
i»  liable  in  damages. 

5.  Where  the  plain tlA' is  not  yet  recovered  from  the 
ill juri«-s  re4*eived  from  un  smsuuII  and  battery,  the  jury. 
In  tixing  the  damages,  iuhv  consider  the  length  of  lime 
It  will  rer|uire  for  recovery,*  as  shown  by  the  evidence. 

Action  in  damages  for  aftsnult  and  battery 
committed  by  det'eiulaiitH,  fatlier  and  son.  The 
petition  charges  that  the  ass^ault  and  battery 
were  committed  by  both  of  the  defendants,  but 
the  evidence  .<*how8  that  violence  was  used  by 
Henry  Kukkuck  alone,  and  that  tlie  other  de- 
fendant, his  father,  waus  present,  encouniging 
tlie  Ron  and  instigating  the  assault.  The 
answer  of  the  son  pleads,  as  justification,  that 
plaintitt,  in  the  son's  presence,  prononnced  u 
st4iteinent  then  made  by  the  father  a  lie.  The 
plaintiff  had  Judgment.     Defendnnts  appeale4l. 

Bkck,  J. 

The  court  directed  the  jury  that  no  words 
used  by  jihiintiff  would  justify  tlieassHult,  but 
words  of  provocation  used  just  before  and  at 
the  time  of  the  assault  should  be  considered 
in  mitigation  of  exemplary  damages,  and 
abided  to  the  instruction  the  Ibllowing  woi-ds  : 
**  But  no  wonis  uscil  by  plaintiff  to  the  de- 
fendants or  either  of  them  before  the  day  of 
assault,  "or  which  came  to  their  knowledge  be- 
foi-e  that  time,  should  be  considered  by  you 
for  any  purpose."  Provocation  given  at  the 
time  of  the  assault,  or  witJiin  a  prior  tim'e  so 
recent  as  to  justify  the  presuinption  that  the 
offence  was  committed  under  the  inflireiice  of 
passioii  excited  thereby,  may  be  shown  in 
mitigation  of  damages.  But  if  time  for  re- 
flection intervene*!  after  the  jirovocation,  it 
will  not  extenuate  the  violence.  This  is  the 
settled  rule  of  this  state.  Thrall  r,  Knapp, 
17  Iowa  468;  IrehPid  r.  Elliott,  5  lb,  478.  A 
provocation  arising  on  a  day  pri(»r  to  the  as- 
sault cannot  be  sliown  in  mitigation  of  dam- 
ages, for  the  law  presumes  sufhcieut  time  in- 
tervened, before  the  assault,  to  allow  the 
passion  to  subside,  and  reason  to  regain 
control  of  the  mind.  The  doctrine  of  the 
instruction  sustains  tlie  ruling  of  the  circuit 
court  in  excluding  evidence  of  convei'sation 
and  declarations  of  the  plaintiff^  iilleged  to 
have  occurred  prior  to  |ihc  day  of  the  assault, 
which  were  offered  in  extenuation  thereof. 

The  court  directed  that  mental  pain  suf- 
fered by  the  plaiutift'  should  be  considered  by 
them  as  an  element  of  damages.  Counsel  for 
defendant  insisted  that,  as  there  is  no  allega- 
tion and  claim  in  the  petition  based  upon 
mental  pain  suffered  by  plaintiff,  he  cannot 
recover  therefor  in  this  action.      But  as   men- 
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tal  pain  18  the  natural  and  inevitable  result  of 

Csraoual   injurie8,  duuuige:*  tlicretbr  need  nut 
1 8[iecially  claimed. 

The  son,  while  testifying  for  defendanl^«, 
was  asked  by  their  coiinHei  tliis  question: 
'*  State  whether  or  not  it  was  in  any  \yi\y  un- 
derstood between  you  and  }'our  father  that 
plaiutiff  should  be  assaulted  ?'*  An  objection 
by  plaintiff  was  sustained.  The  record  docs 
not    show    what    fact    was    proposed   to   be 

E roved  by  the  answer.  The  fact  proposed  to 
e  established,  or  the  evidence  intended  to  be 
elicited  by  the  question,  mni<t  appear,  in  order 
to  justify  the  conclusion  that  the  ruling  of  the 
court  in  refusing  permission  to  the  witness  to 
answer  it  was  prejudicial  error.  8ee  Jenks  r. 
Knotts  Mexican  Silver  Mining  Co.,  Iowa. 
Another  objection,  based  upon  the  court's  re- 
fusal to  permit  an  answer  to  a  question  relat- 
ing to  the  reputation  of  one  of  the  defendants, 
is  disposed  of  by  the  application  of  the  fore- 
gonig  rule. 

An  instruction  to  the  eilbct  that  the  father 
is  liable  it  he  acted  in  concert  with  the  son, 
knowing  his  intention  to  assault  the  plaintiff, 
is  objected  to  on  the  ground  that  no  such  con- 
cert of  action  can  be  inferred  from  the 
evidence.  We  think  differently,  and  that 
there  was  testimony  to  which  the  instruction 
was  applicable.  The  siime  instruction  is  ob- 
jected tr>  (Ml  the  groinid  that  it  holds  the 
father  liable  if  he  had  knowledge  of  the  son's 
intentions.  But  the  instruction  is  qualitied 
by  the  condition  that  if  the  assault  was  made 
pursuant  to  the  son's  intentioiis,  in  the  pres- 
ence of  the  father,  without  any  objection  on 
his  part,  and  he  aided,  abetteil,  or  encouraged 
his  son,  he  is  liable.  The  instruction  is  cor- 
rect. 

Counsel  complain  of  the  modification  of  an 
instruction  asked  by  the  defendantfl,  to  the 
effect  that  plaintiff  cannot  recover  tor  perma- 
nent iniunes  unless  they  are  proved  by  the 
preponderance  of  the  evidence.  The  modifi- 
cation consisted  in  adding  thereto  a  direction 
that  if  the  jnr^  found  plaintiff*  entitled  to 
recover  for  injuries  from  which  he  has  not 
recovered  they  should  consider  the  length  of 
time  it  will  require  him  to  recover  as  shown 
by  the  eviden^ie.  The  modification  announces' 
a  correct  rule,  and  it  seems  necessary  in  oi*der 
to  fairly  present  the  law  applicable  to  plaint- 
iff's measure  of  damages. 

Judgment  affirmed. 


BANKS   AND   BANKING— MONEY   OF 
BANK  USED  BY  OFFICEK— TKUST. 


SUrUEME   COURT    OF  NOKTH  CARO- 
LINA. 


Bank  of  Statesville 
r. 

R.  F.  SiMONTOX. 


February  Term,  1882. 

Tiie  managing  officer  of  a  bank  became  indebted  to 
the  bank  iu  a  sum  of  nionHV  wbicb  he  naed  for  the  pur- 
chase of  land,  and  died  leaving  a  will  devising  it  to  his 
wife.  Hetd,  that  the  fund  so  used  is  the  pn.perty  of  tlic 
bank,  and  the  land  charged  with  its  payment. 

The  Bank  of  Statesville,  professing  to  act 
ander  the  act  of  incorporation  granted  by  tlu? 
Genera)  Assembly,  in  1870,  "commenced  a 
hanking  busincBS  under  the  management  of 
R.'F.  Simoiitoii,  as  caVliior,  and  so  contiiiued 
tor  some  yeai-s,  and  until  his  death. in  1S7G, 
when  it  and  his  estate  were  found  to' be  in- 
solvent. Simonton  deposited  in  the  bank,  a^ 
part  of  its  capital  stock,  $10,000  in  bond? 
issued  by  the  county  of  McDowell,  which  he 
subsequently  withdrew  and  used  in  the  pur- 
chase of  certain  real  estate  in  or  near  States- 
ville, then  known  as  the  "Concord  Female 
College,"  and  since  as  the  "Sinnmton  Female 
College,"  the  title  of  which  he  caused  t^>  be 
made  to  his  wife,  the  defendant.  The  testator 
who,  as  cashier,  had  the  entife  conti'ol  of  the 
hanking  operations,  became  himself  also  in- 
debted to  the  bank,  for  its  funds  taken  and 
used,  in  a  lai'fi^c  sum  which  he  was  owing  at 
the  time  of  his  death,  and  this  action  is  jirose- 
cuted  by  the  receive i',  on  behalt  of  its  credi- 
tora,  to  recover  the  same  from  the  executrix 
and  to  pursue  and  charge  the  sai<l  hunls,  so 
conveyed  to  her,  with  the  vulnei of  the  funds 
used  in  the  purchase..  The  defense  setup  is 
that  there  never  was  any  legal  organization 
under  the  ehartei*,  and  that  the  corporate 
name  was  assumed  by  the  testator,  in  wjii.ch 
he  conducted  a  banking  business  sepai-ate 
from  his  other  business,  and  that  the  liabilities 
incurred  in  both  are  personal  and  alike  to  be 
provided  for  out  of  his  personal  and  real 
estate,  as  such.  The  defendant  insists  that 
the  gift  to  her  of  the  land  is  valid  under  the 
Act  of  1840,  as  the  testator  then  had  ample 
funds  to  satisfy  all  of  his  then  creditors,  niul 
she  relies  upon  the  protection  of  the  statute 
of  limitations. 

Sbcth,  C.  J.- 

In  the  suit  instituted  to  annul  the  charter 
.and  dissolve  the  corj>oration' (Attorney  Gen- 
eral V.  Simonton,  78  N.  C.  57),  when  all  the 
irregularities  and  defects  attending  the  origin 
of  the  corporation  were,  as  they  now  are,  be- 
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fore  the  court,  KtHlninii,  J.,  «li'livoriit«j  lli<! 
oi>iiiion  PHv«:  "C'crtaitilv  all  \vli<»  mi  Iii)I<I 
tlieinj»elve.s  out  m-e  fstopiuMl  t<f  di'iiy  Mliu 
fxisteiice'  ot  the  i'ur|H»ralioii.  '•*  *  '*••  A« 
to  tlu>80  who  (toalt  with  it,  it  did  exist.  It 
wtmid  be  strange  iiulecMl  if,  alter  a  bank 
lia«  bbcii  licld  out  to  the  worhl  as  a  corinira- 
tioii  for  many  yeai-s,  and,  through  peivons 
calling  theni8clve8  its  officers,  has  ha<l  large 
and  various  dealings -with  the  public,  and  has 
perhaps  acquired  large  corpomte  property  in 
money  and  lands,  it  should  l^e  competent  or 
just  for  anv  court  to  declare  that  there  never 
was  such  a  corporation,  and  thus  in  some 
cascf*  destroy  or  impair  the  rights  of  those 
who  f/fnta  fiilc  dealt  with  it,  upon  th\j  s'round 
that  it  does  not  ap|K*ar  to  have  been  regularly 
i»rganized  or  that  its  cai^ital  was  ]>!»id  up." 
If  the  separate  existence  of  the  bank  as  a 
corpomtion  is  to  be  assumed  for  the  beneiit  <»f 
tho:«c  to  whom  it  has  become  indebted  for 
^noneys  deposited  or  otherwise,  and  tor  whose 
beneiit  the  receiver  is  suing,  it  is  plain  the 
testator's  debt  must  be  treated  like  that  due 
by  any  other  debtor,  and  the  aetitm  is  the 
]»ropcr  mode  of  ascertaining  and  estalilishing 
its  amount. 

It  is  not  less  clear  that  the  twist  funds  may 
be  followed  in  their  investment  in  the  fenuile 
college  property,  and  it,  in  the  detendaiit*s 
hands,  be  chargeil  with  the  payment  of  the 
value  of  the  fund  thus  appropriated  and  ex- 
|»ende<l.  2  iStorv  on  Kq.  S  1210;  Ath.  on 
Mar.  Sett.  443;  King  i\  Weeks,  70  X.  C.  372; 
Cooper  r.  Landis,  7o  X.  C.  526. 

The  title  in  the  delendant  cannot  be  sus- 
tained as  a  gratuity  umler  the  Act  of  1840 
(Ibit.  Kev.  c.  50,  ^  3),  tor  the  reason  that  it 
was  nc»t  the  property  ot  the  testator  which  In* 
umlertook  to  bestow  upon  his  wife,  but,  in 
equity,  that  of 'the  bank,  and  of  which  his 
atteni|ited  disposition  was  a*n  act  of  spoliation 
and  abused  trust.  The  statute  ot  limitations 
has  no  appliVatioU  to  the  case,  and  has  tiot 
been  relie<l  upon  in  the  argument  before  this 
court. 

Xo  err«ir. 


NBGOTIAIU.K  rNSTIltrMKNTS DK.MAX!) 

NOTK. 


SUPIIICMK  JUDrOIAL  COIUT   OF    MASSA- 

CmSKTTS. 


IIiTc  iiixos  V.  Edm.vnim. 


March,  1882. 

A  not«  of  Ihf  rnUfiwIn^  tenor,  **Om  diMiimul  afior  <lnlr 
\v(>  proinim;/*  i*tf*.,  in  hii  ordinary  doinnnd  note,  pnyaihlo 
iniinndiately  on  flonianil,  sind'  ix  not  a  note  ^qmyahlo 
on  thiic,**  Willi  in  tho  nio.inin^  of  Htat.  1874,  v.  ¥H, 

Action  against  Artemas  Edmands,  as-makcr  of 


a  promissory  notcof  tho  following  tenor:  tl4{).50. 
S.iujius,  January  18,  1875.  On  di»nian<l  after 
clat(»  \v*»  pronijso  to  pay  to  tlio  order  of  Otis  M. 
llitcliintjs,  r»U(^  hundred  and  f«>rty-nin(»  50-100 
<lo1lars,  value  received,  with  interest  at  rate 
seven  per  cent,  per  annum.  J.  L.  &  A.  S.  Ed- 
mands.  Indor.««e<l  on  the  bock.  Artemas 
Edniands.  There  was  no  evidence  of  any  no- 
tice to  the  Faid  Artomas  of  the  non-payment  of 
the  note,  and  tho  counsel  for  the  said  Artenias 
aKked  the  court  to,  rule,  thjit,  as  the  note  was 
made  piiyable  on  demand  "after  date"  it  was  a 
time  note,  and  so  said  Artemas  was  entitled  to 
noti<o,  under  Stat.  1874^  c.  404,  the  «ime  as  if  he 
had  been  an  indorser.  Stat.  1874,  x-  ^^\  '^  *^** 
follows:  *'All  persons  becoming  parties  to 
promissory  notes  payable  on  time  l»y  a  signature 
in  blank  on  the  back  thereof  shall  Ihj  entitled 
to  notice  of  the  non-payment  theret»f  the  Hune 
as  indorsers.'^  The  ccairt  declined  so  to  rule,  but 
ruled  that  tiie  note  was  not  a  "nota  jiayable  <m 
time*'  within  the  meuiiing  of  the  act.  The  ver- 
dict being  for  the  plaintifi;  the  defendant  cx.- 
copted  to  the  ruling. 

TlKLD,   J. 

In  the  opinion  of  a  majoritv  of  the 
etairt  the  promissory  note  on  which  this  ac- 
tion was  brought  is  not  a  note  payable  on  time 
within  the  meaning  of  Stat.  1874  c.  404.  It  is 
an  ordinary  demand  note  payable  immediately 
on  demand,  on  whieii  an  action  could  have  been 
bnaight  innnediately  after  it  was  given  without 
any  di-mand.  '  This  construction  of  the  note 
renders  it  unnecessary  to  determine  whether 
Stat.  1874,  c.  404,  Relates  only  to  such  promissory 
notes  as  are  expressly  pavable  at  a  fixed  and 
certain  time  after  their  date,  or  includes  also 
promissorv  notes  that  are  payable  at  some  time 
after  their  date  which  may  Ge  made  certain  by 
some  subsecpu'ut  act  or  event.  It  has  been  con- 
tended that  the  words  "after  date']  qualify  the 
meaning  of  the  words  **on  demand'*  in  such  man- 
ner that  th')  hgal  efl'ectof  all  the  words  is  that  the 
note  is  payable  on  demand  only  after  the  day  of 
the  date  wliich  must  ba  excluded,  and  the  gen- 
eral lule  <jf  law  in  computing  time  from  the 
date  or  fnan  tiu;  day  of  the  date  is  rtlied  on  in 
support,  of  this  view.  Bemis  r.  Leonard,  118 
Miiss.  002.  It  has  become  the  general  ruie  in 
tlie  coustruetjon  of  a  contract  when  the  time  to 
biiCompute<l  is  (me  or  more  days,  weeks,  or  years, 
to  exchj<le  the  day  of  the  date  or  event,  whether 
by  the  <M)ntraet  the  time  is  to  be  reckoned  from 
diit«»  or  from  tin*  day  of  the  date,  or  frcmi  9ome 
actor  event.  The  day  is  not  divided,  because 
not  only  is  a  day  a  natural  unit  of  time,  but  it 
is  a  fair  pre.««umption  that  it  was  not  intended 
by  tlu*  parties  to  such  a  contract  to  divide  a 
day,  siuee  the  time  to  bo  computed  is  made  up 
of. days  as  units  of  time;  anil  the  day  is  ex- 
eluded  because  to  include  the  day  would  require 
an  act  which  )»y  the  contract  was  to  be  done  in 
one  day  from  date  to  b^  done  on  the  day  of  the 
date,  which  is  against  the  apparent  intention 
of  the  parties.  But  whenever  it  is  necessary  to 
divide  a  day  in  order  to  carry  into  effect  tlie  in- 
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tcntion  of  the  purties,'  thiK  niaiy  be  done,  anil 
the  genenil  rule  (»f  exchulinjr  the  <hiy  which  we 
have  Ktatoil  in  not  applied  in  eonipHtations  of 
time  when  a  difl'.*rent  intention  appears  on  the 
face  of  the  contract,  and  no  such  pcneral  rule 
Ii2i8  been  eHtablishcd  in  the  cttnstruction  of  con- 
trsictH  when  acts  arc  toM>e  done  within  one  or 
more  hourn,  for  example,  after  the  date  of  the 
contract.  But  the  ca.se  at  bar  does  not  call  for 
the  computation  of  a  fixed  pori^nl  of  time  from 
a  date  or  event.  The  wortU  **(»n  demand  after 
date"  are  more  nearly  analogous  toinuch  an  ex- 
pression as  "with  interest  after  date."  If  a 
promissory  note  payable  on  demand  with  inter- 
est after  date  iij  paid  the  next  dav  after  it  i8 
piven,  one  day's  interest  is  due  ancf  payable.  In 
the  case  at  bar  the  intention  of  the  ])artieH  to 
the  note  wsis  apparently  tliat  it  should  be  )»aya- 
ble  imnuMliately,  anfl  no  intention  ap|Xfars  on 
the  fice  of  the  note  that  the  jKirties  intended  to 
stipulate  for  at  least  one  day's  time  before  a  de- 
mand could  be  made.  As  the  note  is  not  within 
the  statute,  the  <lefendant,  Artemas  Edmand^, 
is  one.  of  the  makorn  of  the  note  and  has  none 
of  tlie  rights  of  an  indorser.     Excqytionsfn'oraM. 

SCPRE.ME  (OURTOrPEXXSYLVANIA. 


HUSBAND  ANJ>  WIFE— RESULTING  TRUST. 


RVPP  S  APPEAL. 


May  22,  1882. 

Where  tlie  wire*8  inoncv  goes  Tor  the  pnrchMe  6f  land, 
and,  at  the  time  of  the'Male,  shcdoiiiandM  that  the  deed 
lie  made  to  her,  hut  is  ovcrritlod  hy  her  huHbaiid,  who 
takes  title  hiiiiself,  the  laud  iHHiibjcut  to  a  resulting 
trust  in  Tavor  of  the  wife. 

By  an  Orphan's  (*onrtRalo  whereat  tho  purHiasctr  takev 
the  latid  free  from  all  lions,  iVc,  tlie  resuliing  truHt 
\h  transferred  tv*the  fund  which  is  awarded  to  tlie  wife 
in  preference  t(t  Judgment  creditore  of  the  huHlmnd. 

Appeal  from  the  Orphans'  Court  of  Cumher- 
lancf  eounty. 

The  contest  in  this  case  is  over  the  proceeds 
of  the  sale  of  the  six  acres  tract  of  land,  the  le- 
gal title  to  which  was  in  Joseph  Bomberger  at 
the  time  of  his  death,  and  which  hisadministra- 
tor  sold  on  an  order  of  the  Orphans' Court  for  the 
payment  of  debts.  Maria  Bomberger,  the 
widow,  claims  the  nipney  on  the  ground  that 
when  !ier  husband,  Jose)>h  Bomberger,  acquired 
the  legal  title  he  paid  to  the  vendor  $1,500  of 
the  consideration, with  her  money  beh)ngi  ng  to  her 
separate  estate,  and  that  thus  a  trust  in  the 
property  resulted  to  her  to  the  extent  of  the 
amount  of  purchase  money  paid  therefor  with 
her  separate  estate.  It  appears  that  some  months 
prior  to  April  of  1878,  Charles  Sherman,  by  ar- 
ticles of  agreement,  sold  this  land*  to  Bomberger 
for  12,000,  and  Esquire  Leas,  having  been  em- 
plQved  to  write  tlie  deed,  Bomberger  and  his  wife 
and  Sherman,  niet  at  the  Squire's  office  on  the 
8th  r»f  April,  1878,  Bomberger  having  in  his 
j)ossession  $1,500  of  his  wife's  money,  which  she, 
on  the  day  before  that,  had  received  on  account 
of  her  Rh|ire  of  her  mother's  estate.  The  deed 
had  already  been  prepared  by  Esquire  Leas  so 


OK  to  ccmvcy  the  title  to  Bomberger,  as  called 
f«)r  by  the  agreement  with  Sherman,  but  Mrs. 
Ik>mberger  objected  to  this  and  wanted  the  con- 
veyani-e  to  be  made  to  her,  giving  sis  a  reason 
that  she  was  furnishing  the  greater  part  of  the 
m<Tney  to  pay  for  the  pro|)erty.  Bamberger, 
however,  would  not  allow  the  change  to  be  made, 
and,  after  some  delay  caused  by  this  disagree- 
ment, the  deed  as  Esquire  Leas  had  prepared  it 
was  executed  and  delivered  to  Bomberger,  who 
then  paid  the  consideration  money  with  his 
wifii's  $1,500  and  $500  of  other  money,  which  be 
at  that  time  got  through  Escjuire  I/eas  from 
Henrv  Rife.  Previous  to  this  day  Rife  had 
promis(*d  Bomberger  a  Joan  <»f  $1,0U0,  on  judg- 
ment security,  and  left  the  monev  with  I^jis 
to  be  handed  over  to  Bomberger,  which  Leas  did 
as  soon  as  the  deed  was  executed,  taking  for 
Rife  therefor  a  judgment  from  Bomberger,  and 
this  became  the  first  judgment  lien  on  the  land 
after  the  conveyance.  Before  iKiying  Rife*s 
money  over  to  Bomberger,  Leas  knew  that  a 
part  of  the  purchase  money  for  the  lami  wsis  fur- 
nished by  Mrs.  Bomberger,  and  that  slie  on  that 
iiccount  asked  to  have  tlie  land  conveyed  to  her, 
but  when  her  hushaod  refused  to  allow  this  t4> 
be  done,  be,  (Leas)  suggested  that  if  she  did  not 
get  the  deed  she  ought  to  haveajudgment  ftir  her 
money,  or  something  to  show  that  it  was 
not  a*  gift  to  her  husband.  Some  days  subse- 
quent U>  the  ex^ecution  and  delivery  of  the  deed, 
Bomberger  an  his  wife  came  back  to  the  oflBce 
of  Esquire  I^as,  and  Bomberger  gavei  his  wife  a 
note  for  $l,500~a  promissory  note,  which  Leas 
drew  up  for  them.  These  are  the  leading  facta 
of  the  cas^,  and  they  are  established  clearly  and 
indubitably  by  the  uncont^^idicted  testimoay  of 
Esquire  Leas  and  Charles  Shennan. 

Gordon,  J. 

To  the  able  opinion  of  the  learned  judge  of 
the  court  below  little,  either  of  force  or  impor- 
tance, can.be  added.  From  the  the  testimony 
of  Sherman  and  Leas,  nothing  can  be  more  clear 
than  that  Mrs.  Bomberger  advanced  her  own 
money  on  the  purchase  from  Sherman,  and  that 
under  the  express  arrangement  that  the  deed 
was  to  be  made  to  her.  Not  only  was  this  her 
previojis  understanding  and  settled  determina- 
tion, but  at  the  very  time  of  the  delivery  of  that 
deed  she  insisted  upon  having  it  so  executed, 
and  never  voluntarily  agreed  to  anything  else. 
But  what  could  she  do?  Her  husband  had  ob- 
tained the  possession  of  her  money,  monev  that 
had  been  but  the  evening  before  paid  to  her  by 
her  brother  from  her  mother's  estate,  and  thus 
paid  for  the  express  puroose  of  investing  it  in 
this  land ;  the  justice  nad  already  drawn  the 
deed  in  his  name,  and  be,  the  husband,  peremp- 
torily refused  to  permit  it  to  be  alterea.  Not 
only  so,  but  he  refused,  not  indeed  on  her  sugges- 
tion, but  on  that  of  the  justice,  even  to  secnre 
her  bv  a  judgment  note.  If  this  was  a  loan  by 
Mrs.  Bomberger  to  her  husband,  it  was  a  forced 
one ;  one  to  which  she  never  assented,  and  the 
note  afterwards  given  to  and  acci-pttHl  by  her, 
could  not,  by  implication,  bindrfaer  to  that  which 
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was,  in  no  sense,  her  voluntary  contract.  In  all 
this  i<he  was  |X)werle.s8  to  acromplitdi  her  own 
purpotii;.  and  nhe  wjuj  compelled  to  .siicciimh  to 
the  will  of  her  liusband,  at  this  time,  if  we  are 
to  lielieve  the  evidence,  not  at  all  fit  to  tran»ict 
bupinci<»  for  himself,  ipuch  lens  todirect  and  con- 
tn>l  that  of  his  wife.  Charlep  Sherman  says: 
'The  only  reason  I  can  give  for  the  deed  not 
being  made  in  her  name  was  that  Joseph  Bom- 
berger  was  a  little  contrary.  I  did  not  consider 
he  was  in  his  right  mind  ;  he  had  a  stroke." 

We  have  here,  then,  every  element  which  is 
ne(H*.«sary  to  constitute  a  resulting  trust.  Mrs. 
l^inilM^rger's  money  is  taken  and  invested  in 
lami,  the  deed  to  which  was  to  have  been  made 
tt)  her,  but  which  in  face,  and  without  her  ccm- 
sent,  was  made  to  her  husband.  We  think  this 
case,  in  all  its  ph:ises,  is  covered  by  that  of 
Fiilman  r.  Divers,  7  Cas.  429,  in  which  it  wa^ 
ssiid  by  Mr.  Justice  Strong:  If  it  was  the  wjfe.'s 
money  that  ]iaid  for  the  lot,  and  if,  in  addition 
to  this,  this  money  was  obtained  by  the  husband 
on  condition  that  the  deed  should  be  taken  in  the 
wife's  name,(a8  the  evidence  would  seem  toshow), 
the  law,  as  it  was  before  1848,  regarded  the  hus- 
band as  a  trustee  for  the  wife.  Nor  did  the  fact  of 
his  giving  a  note  for  the  money,  and  subse- 
quently a  judgment,  convert  his  situation  as 
trustee  into  that  of  a  mere  debtor." 

But  it  is  objected  th^t  the  sale  under  the  or- 
der of  the  Orphans'  Court  could  operate  only 
upon  the  interest  of  Bomberger ;  thnt  by  it  noth- 
ing more  than  his  right  in  the  land  was  con- 
veyed, hence,  her  equities  remained  undis- 
turbed, and  the  monev  now  for  distribution, 
liclongs  to  the  estate.  Had  such  been  the  only 
effect  of  the  sale,  this  exception  to  the  ruling  of 
the  court  would  be  well  taken,  for  the  case  would 
then  fall  within  Kline's  Appeal,  3  Wr.  463 ;  but 
unfortunately  for  this  position,  such  is  not  the 
fsict.  The  purchaser,  having  no  notice  of  Mrs. 
Bombergers  equity,  took  the  title  divested  of 
that  equity.  The  sale  was  of  the  property  as 
unincumbered,  and  the  money  raised  by  it  now 
stands  in  its  place,  and  as  it  can  be  directly  and 
certainly  be  divided  and  apportioned  among  the 
owners  thereof,  so  it  must  be  divided  and  ap- 
portioned :    Thompson's  Appeal,  10  Har.  16. 

This  case  is,  in  principle,  supported  by  DiehFs 
Appeal,  9  Csis.  403.  A  decedent  had,  in  his  life- 
time, by  articles  of  of  agreement,  contracted  for 
a  tract  of  land  on  which  he  had  paid  at  the 
time  of  his  death,  about  one-third  of  the  pur- 
ch:isc  monev.  An  order  was  made  bv  the  Or- 
phans'  Court  for  the  sale  of  the  property  for  the 
juiyment  of  the  debts  of  the  estate  of  the  dece- 
dent, and  it  was  agreed  between  the  vendor  and 
administrator  that  the  sale  should  convey  the 
whole  title,  and  under  this  arrangement  the  sale 
wa.s  made.  Held,  that  the  administrator  could 
be  charged  only  with  the  amount  for  which  the 
land  sold  after  deducting  therefrom  the  pur- 
chase money  due  the  vendor. 

In  the  case  in  hand,  the  Orphans'  Court  sale 
passed  to  the  purchaser,  not  only  the  estate  of 
the  trustee,  but  also  that  of  the  eex/tui  qui  tru6t, 
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and,  following  the  rule  as  above  stated,  of  the 
proceeds  tluis  raised,  the  creclitors  of  the  i]0' 
ce.xscd  trustee  are  entith^d  to  but  so  much  ss 
came  from  his  estate,  and  the  balance  belongs 
to  Mrs.  Ik»mberger,  the  cnftintpiltrutit. 

The    appeal    is    dismissed,    »nd    the    decree 
iifKrmed  at  the  costs  of  the  api>ellant. 

PARTNERSHIP—FIRM      PROPERTY— PRI- 
VATE DEBT— LIABILITY  FOR. 


SUPREME    JUDICIAL  COURT  OF   MASSA- 
CHUSETTS. 


Sanborn  v.  Royck. 


May,  1S82. 

The  HoixurcMind  Hi'iiitil  rPiiioviil  of  f«|KM*iai;  clmttelH 
known  to  lioloii^  to  li  |mrtnprNliip,  on  an  p'xmMitioii 
ti^ahiMt  fuic  partnor  for  hi8  privato  dtiht,  and  tho  fx«*hi- 
Hion  of  tlif*  lirni  fnnn  Hm  pn»pprty,  uonKtiliite  atretwpMNP, 
for  which  the  linn  may  maintaiiran  action  at  law  aaaiuKt 
the  officfir. 

,  Action  of  trepp:i8s  tor  entei'ing  the  plain tiHV 
premises  and  taking  and  conveying  away  cer- 
tain articles  of  perwnal  property  belong- 
ing to  the  plaintitts.  The  defendant,  a  con- 
stable, justified  on  the  ground  that  he  attached 
said  proi>erty  upon  a  writ  in  favor  of  one  Rich, 
and  another  against  Packard,  one  of  the  plain t- 
iflTs.  The  phiin tiffs  were co- partners  in  business, 
and  the  defendant  knew  of  the  fact  at  the  time 
of  the  attnelnnent.  Tlie  court  below  ruled  that 
upon  the  facts  the  plaintiff'^  were  entitled  to 
nominal  damages  at  least.  The  defendant  ex- 
cepted. 

C.  Allen,  J. 

The  question  presented  in  this  case  luis  been 
several  times  alluded  to,  but  has  never  l>een  de- 
cided in  Massachusetts,  though  it  has  been  the' 
subject  of  much  discussion  and  conflicting  opin- 
ions elsewhere.  It  has  been  declared  that  the 
real  and  actual  interest  of  each  partner  in  the 
partnership  stock  is  the  net  btilance  which  will 
oe  coming  to  him  after  payment  of 'all  the  ))tirt- 
nership  debts,  and  a  just  settlement  of  the  ac- 
count between  himself  and  his  partner.  Peck 
V.  Fisher,  Cush.  389.  This  doctrine  is  in  accord- 
ance with  the  great  bodv  of  modern  decisions. 
It  is  also  declared  in  Allen  v.  Wells,  22  Pick.  452, 
that  a  separate  creditor  am  take  and  sell  only 
the  interest  of  the  debtor  in  the  partnership 
property,  being  his  share  upon  a  division  of  the 
surplus,*  after  discharging  all  demands  upon  the 
copartnership.  This  rule  also  is  supported  by  a 
great  weight  of  authority.  It  is  rattier  remark- 
able, in  view  of  the  multitude  of  cases  in  which 
the  question  has  arisen,  and  the  conflict  of  opin- 
ion which  has  existed,  that  the  manner  in  which 
a  creditor  of  one  member  of  a  firm  may  apply 
that  member's  interest  in  the  partnership  to 
the  payment  of  his  debt  has  not  beiMi  more  often 
the  subject  of  legislation.  The  rights  of  par- 
ties, however,  in  this  state,  as  in  almost  all  the 
other  states  of  the  Union,  are  still  left  to  l>e 
•worked  out  as  well  as  possible  by  the  courts. 
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There  is  an  cnitiro  coiicnrn»n('o  of  opinion  «'imon<; 
the  Icadintr  toxt-writrrs,  in  kmoIiI  tinifs,  (liat 
oonrtsof  hiw  cinnctt  .'Mli'(|n.'ili*ly  th'iil  with  the 
subjprt.  I>  lycnt  (*oni.  <m,  n.:  Storv  on  I'art.  SS 
2«2"  :il2:  Collyor  on  Tart.  5^  KM).  "LintMiv  snnirs 
n|i  what  ho  hiu<  to  SUV  with  tho  ivni.iik  :  "The 
truth  is  that  the  whole  of  this  hranch  of  the 
law  is  in  a  most  unsatisfactory  condition,  and 
requires  to  be  ])Ut  on  an  ontirely  new  fo(»tinp." 
Lindley  on  Part.  (4th  cd.)  GDI.  It  iH  8u(Iicif*nt 
for  the  pur|K>ses  of  the  jn'osent  ciUHi  to  decide,  a«» 
we  do,  that  tlie  seizure  and  actual  removal  of 
.specific  chattels  of  a  partnership,  on  a  writ  or 
execution  against  on<*  member  thereof  for  his  \ 
private  debt,  and  the  exehision  of  the  firm  from  j 
the  j»ossession  of  its  pro|H»rly,  are  a  tresjiass. 
The  authorities  in  supjHirt  of  this  pro]M)sition 
seem  to  us  m(»re  in  aiteordanee  with  just  h*«ral 
principles  than  thos(>  whieli  are  op]N>srd  to  it. 
Bank  o.  CarroUon  U.  II.  11  Wall.  (iJS,  iVl\);  Crop- 
]H»r  r.  C<»l)urn,  2  Curtis  C.  C.  4()>;  B  irn 'U  o. 
Hunt,  o  Jur.  H.)0.  by  Patteson,  J.;  (rarvin  r. 
Paul,  47  N.  H.  158;  Durburrow's  App<»al.  S4 
Penu.  St.  404;  Haynes  p.  Knowles,  o()  Mich. 
407 ;  L'?vy  v.  Cowan,  27  La.  An.  550. 

KxfTf.fitWfi   ovcrrHlal 

SUPRKMK  (ioniT  UhXbllD. 


[New  ewiCM  lUeil  hIuvp  our  last  ro|Hirl,  mitoScpt.  l-'l,  is^-j.] 


I'JiVi.  Harriett  Mowut  r.  Columli  im.  .SnriiturrioM  A*  (*in. 
c-iiitiMli  R.  R.  Co.  Krror  to  the  District  I'oiirt  oi  FnmkUit 
County.  C.  N.  Olds  for  pIuintitT;  L.  J.  ('rU<-hfh.'l(l  for  de- 
fend iiit.  ' 

I'JIVI.  Rnanl  of  Ediicntion  of  HiiMmrd  Township  r. 
Ilimnl  of  1*3i  limit  ion  of  villti)^o  of  JIui»l>:iril.  Krnir  to 
IMMtriH  IVmrl  of  Triiiiiltull  <  'oiiiity.  Uojr«TM  A-  I  Lirriirj:- 
toil  for  plNintllfM;  Hiinilenmn  A  Kvans  aiul  M.  It.  Lrnlie 
for  dcfondutitti. 

I'JM.  Firat  UidvontHHst  So<*iPty«if  llaniilton  r.  Uooiire 
Riipprtal.  Error  to  the  J)iHtrict  C^mrt  of  HnilorCotintv. 
H.  ij.  Moray  and  S.  '/*.  GtxnX  for  iilaiiitiirH;  .Millikin  aiid 
Anderson  for  defciidaiit». 

VMo.  The  Avhland  County  Mutual  Fire  Insurant*^  Co. 
V.  Frederittk  i^isner.  H^rnir  to  the  District  Court  of  Asli- 
land  County.  (iromfcupiV  K*>nny  for  plaintitti*;  Ulil, 
Crltchtleld  A  Huston  tor  defendant. 

1200.  R  J.  Tarivin  ot  a1  v,  flarah  Drouicliton  ct  :il.  Kr- 
mr  to  the  DiHtritrt  C«nirt  of  Hamilton  County.  A.  (i,  CoU 
Ilns  for  plaintllfH;  Kin^,  ThonipHf>n  A'  Maxwell  for  de- 
fendants. 

12157.  LakA  S'loro  A  Miclii|;au  Southern  R.  R.  Cf>.  r. 
Kllsa  Nuy^ut  adnir*x.  fOrror  to  tlio  'Distriot  Court  of 
KrieCcanitv.  Lemuion,  Fnich  it  lifruiuiMU  for  plainlin*; 
B.  F.  Leo  /or  defendant. 

\:3S».  I^iko  Shore  (t  Michigan  Southern  R.  It.  Co.  t«. 
Michael  Caasldy.  Krror  to  the  Dintrict  (Nuirt  of  Krio 
County.  Leinfnon,  Finch  tV  Lvniuion  for  plaihtitf ;  K.  R. 
King  ft>r  defendant. 

VMK  George  i'.  Wehh  f.  Andrew  McClelland.  Error 
to  the  district  (*ourt  of  Harrison  County.  (*uuningliani 
A  HoUhigsworth  and  J.  R.  Ru^hey  for  plaintii!'. 

1270.  The  F.irinera  Iim.  Co.  r.  Minerva  A.  Tlinnia'4. 
Error  to  the  DiMtrict  Court  of  Licking  County.  Crilch- 
tield  it  (trahain  and  Chan,  Follrtt  for  plain tifl*. 

1271.  Win.  Rrokiw  ot  at  r.  Kphrnini  Dally  etal.  Krror 
t«»tho  DiHtrlct  Court  of  Knox  C*otinty.  Ralnton  d*  .Mc- 
NanKt)t<^<^  '(*^  plain ti(r.4 ;  Afhuns  A*  Irwin    lor  dcfcndantR. 

1272.  Hinini  Rankin  ot  al  r.  JanioH  M.  Hannan.  Error 
to  the  District  Court  of  Gallia  County.  W.  U,V,  l*>*kcr 
»nd  Hnrrlsoo,  Olds  A  Manih  for  plaintiflk. 
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127^*.  John  MfH>rc*  ot  nl  r.  Elirabeth  f/>vcla«%  et  al. 
Error  to  the  DlHirlet  <^>uri<tf  Frauklin.Countv.  Lorenzo 
English  for  phiintilf;  Ryrnc  A  I't'tfrafardefciidsntH. 

1271.  John  Ewiotf  ♦'.  Rarnard  Sin7»  Ern»rfo  the  Dis- 
trict ( *«»urt  of  ivH'cnc  «*nunly.  SumlxninK  A  Schucblv  for 
plaintiff;  T.  K.  Scnijrurv  fordcfrntlant. 

127'>.  Eloan  l>oan  r.  Aniaf^a  Uillctt  c*t  al.  Erntr  lo  llm 
DiHtiict  Court  «»f  Huron  County.  Youuk  tV  Young-  for 
plaintifT;  S.  A.  Wildnian  for  defcndaiitK. 

I27r».  Wuj.  T.  West  et  al  r.  Charlea  <*arpcnter.  E 
to  the  DiHtrict  Court  of  Erie  County.  H.  tt  T*.  II.  Oc 
win  for  plaintiflTn;  J.  W.  fjeninion  for  defcudtuit. 

1277.  John  Hauhouser  r.  Annip  E.  Huiro.  Error  to 
the  DiMtrlct  Court  of  Ilamilti.«u  I'ounty.  J(*MNupti  I^ne 
for  plaint  iff. 

I27^<.  Th«»niaH  St  n.«1o  r.  nnni^ht  v  %V  I luntrr  of  al.  Er- 
nlf  to  iho^MNtrict  Court  «»f  Fairlhfd  County.  Rravipo  il: 
Drinkle  for  plaintiff;    M.  A.  Ihiughcrly  f«*>r  dofendantK. 

127f^  (Joitnro  II.  Smith  ot  al  i-.  John  R.  Muuiau|;h, 
aMai|;noc.  Ei-n>r  t«i  the  DiHliict  Court  of  Fairfield 4 *ounty. 
Rramv  A'  Drink  le  for  plaiiitiffH;  M.  A.  Dau>chcrty  fordo- 
fendunt. 

liM».  Wui.  W.  Rnnly  r.  HeMing  *V  Koowh-r.  Ern»r  to 
the  DiHtrlrt  Court  of  Rrown  County. .  Sly  A*  llanllng  for 
plaintiff;  Young  iV*  Runihach  fordcrcnd'antx. 

1281.  Raltiniore  A'  Ohio  R.  R.  Co.  i*.  D:iincl  llrich, 
tiflnrr.  Ermrto  the  Dintrlct  <.*ourt  of  Ricl.iand  C«iunfy. 
Jcnner  A  Tr|i(vy  for  plaintiff ;  Dirlcni  A  lx>ynian  for  di»- 
fcndant. 

I2S2.  R:dtiniore,  Ohio  ami  Chicag«>  It.  It.  Co.  r.TreaK- 
urcr  of  Heneca  County.  Errtiriothe  Dinirict  Court  of 
Si'ueca  County.  Ncwlirgin  A  Kinghhury  for  plaintiff; 
IjUIch  a*  1  Aitca  for  dofcudunt. 

12KJ.  John  N.  Rakor  r.  Carr  KiuHOv.  Ermr  to  the  Dia- 
trict  l*ourt  of  Richland  County.  Prilchard  A*  Wolf  for 
plaintflf;  Tlioi».  McUride  fur  defendant. 

VJS4.  Willis  rhelpa  et  al  r.  John  F.  Eyler  ot  al.  Ern>r 
to  tin*  DiMtrjct  Court  of  <«recuc  County.  *  Little  iV  S1iear**r 
for  plaintiflM;  R.  F.  Howard  for  dcfoiidantH. 

ijSTi.  Powell  Tool  A  PlJiHtor  Cf>.  r,  Jamoa  D«>nald.  Er- 
mr lo  tlic  DlMlrict  Court  of  Cuyahoga  County.  .\.  C.  Can- 
key  for  plaintiff;  Andrew  S4|uiro  for  dofondaiit. 

I2>*«.  Alexander  II.  f  >m1o  r.  Emclino  Ogle  et  al.  Ermr 
to  the  DiMtrict  Court  of  Fnltoii  (Vmnty.  Ikalge  A  Ray- 
mond for  plaintiff. 

1*2S7.  MoMesftcriunn  r.  Jacob  St ralov  et  al.'  Ern)r  in 
the  DiMtrict  Court  of  Van  Wert  Count  v.  J.  U  PrU«e  f«ir 
plaintiff;  Clark  A  Darnell  and  M.  J.  Willlauia  for  de- 
rcndaniM. 

12H8.  Mary  Jane  (^ligloyr.  Zephaniah  Mitchell  et  al. 
Krnir  to  the'  District  Court  of  Morrow  I'ountv.  Dal- 
rvm file  A  Powell  for  plaintitl*;  Androwa  A  Alliaon  for 
(fcfcndants. 

12Ht>.  Thouian  D.  Kelly  r.  City  of  Imnt«>n.  Mandaniua. 
W.  II.  Eii(K*hMand  O.  F.  Moore  for  plaintiff. 

12tHK  Minerva  ft.  Kelly  c.  <*ity  of  I  ronton.  Man  lanius. 
W.  II.  EsiochH.and  O.  F. \Moorufor  plaintiff. 

121M.  Sanih  K.  Lainlif.  llonrv  R.  Evman  et  al.  Ern>r 
to  the  District  Court  of  Fairfidil  Ctuiuty.  Tall  Shiugh 
and  S.A.  KiMtlor  for  plaintiff. 

1202.  David  KuuMtr.  Michael  Miller.  Error  to  tlin 
Diatrict  Court  of  Hamilton  (*ounty.  Jondan  tt  Bettnuin 
for  plaintiff;  liong,  Kramer  A  Kramer  for  defendant. 

121i:i.  John  R.  Martin  v,  Ferdinand  VanDervoer  et  al. 
Error  to  the  Dmtriet  Court  of  Butler  County.  Jordan  A 
Rettman  for  plaintiff. 

12!M.  Timothy  W.  (VRrien  r.  Sheldon  S.  McDonald  et 
al.  Ermr  to  the  DiMtrict  t*ourt  of  Perry  County.  Fer- 
guMon  A  Noon  and  Cochnui  A  Petallic  for  plaintiff. 

12n.*i.  i:;illimore  A  Ohio  R.  R,  Co.  f.  FmnH-i  Wsgner, 
Treanuror,  etal.  Error  to  the  District  k  «  urt  of  SeneoA 
County.  Xewbegin  A  KingMhury  for  plaiidiff ;  N*'ble  A 
Adnni^  fgr  defeiidantM, 
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Wb  have  a  large  number  of  orders  for  the 
87th  Ohio  State  Reports,  which  we  hope  to  be 
able  to  fill  within  the  next  week.  The  books 
are  now  on  the  road  from  the  bindery  and  are 
expected  daily.  Our  good  patrons  can  rely 
upon  ^tting  them  forthwith  op  t)ieir  arrival , 


CITIZEN  OF  ONE  STATE   ARRESTED 
AND  PUNISHED  FOR  CRIME  COM- 
MITTED IN  ANOTHER  STATE. 


A  very  important  question  is  involved  in 
the  ease  of  Robert  L.  Lindsay  v.  The  state  of 
Ohio,  which  goes  to  the  Supreme  Court  of  the 
United  States  from  this  state.  The  case  was 
taken  to  the  Supreme  Court  of  Ohio  on  er- 
ror to  the  Common  Pleas  Court  of  Jetfcraou 
County,  by  the  plaintift. 

By  the  pleadings  and  the  evidence  in  the 
case,  it  appears  that  the  plauitiff,  Robert  L. 
Lindsay,  was  arrested  by  the  Sheriff  of  Jefter- 
son  County,  in  the  City  of  St.  Louis,  Mo.,  on  the 
28th  day  of  June,  1881,  and  brought  to  Steu- 
benville,  Ohio,  to  answer  to  an  indictment  for 
forgery  found  against  him  by  the  Grand  Jury 
of  Jeilerson  County,  on  the  3d  day  of  the 
same  month. 

The  indictment  charges  that  Robert  L. 
Lindsay  and  one  John  T.  Morris  on  the  28th 
day  of  August,  A.  D.  1879,  in  the  county  of 
Jeftersou,  Ohio,  did  unlawfully  and  feloniously 
utter  and  publish  as  true^and  genuine,  a  cer- 
tain false,  forged  and  counterfeited  deed. 
The  deed  purports  to  convey  from  Maurice  T. 
Thornton  and  Laura  E.  Thornton,  by  Edward 
C.  Manning,  their  attorney  in  fact,  1167.61 
acres  of  land  situated  in  Carter  Countv,  Mo., 
to  James  TurnbuU  at  Steubenville,  Ohio,  for 
the  consideration  of  $1,167.00. 

It  appears  that  the  description  of  the  land 
and  the  names  signed  to  the  deed  were  fur- 
nished by  Lindsay  ;  that  by  his  directions, 
the  deed  was  written  and  the  names  signed  by 
another  party ;  that  the  deed  when  completed, 
was  delivered  to  John  T.  Morris  with  direc- 
tions for  him  to  send  it  to  L.  &  D.  Hall  of 
Steubenville,  Ohio— John  T.  Morris  being  a 
real  estate  agent  and  having  had  some  corres- 
pondence with  T.  k  D.  Hall  concerning  west- 
ern land— that  T.  k  D.  Hall  eftected  the  sale 
of  the  land  mentioned  in  the  deed,  to  James 
TurnbuU  and  forwarded  the  purchase  money 
to  John  T.  Morris ;  that  John  T.  Morris  re- 
ceived the  pay  for  the  land  and  immediately 
paid  the  same  over  to  Robert  8.  Lindsay 
Not  a  great  while  after  the  sale  had  beer 
made,  James  TurnbuU  learned  that  the  deed 
was  a  forgery  throughout ;  that  the  names 
signed  thereto,  were  purely  fictitious,  and  that 
he  had  been  severely  defrauded. 

The  breeze  which  foUowed,  resulted  in  the 
indictment  mentioned  above. 

On  the  6th  day  of  July,  1881,  Robert  L. 
Lindsay  filed  his  plea  to  the  jurisdiction  of 
the  court,  saying  that  the  court  ought  not  to 
take  cognizance  of  the  forgery  in  the  indict- 
ment, because,  h©  saith  that  at  the  time  of  th« 
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committing  of  tlie  offense  charged  iu  the  in- 
dictment and  for  more  than  thirty  years  last' 
past  his  residence  has  hcen  and  now  is  in  the 
st4ite  of  Mo. ;  that  he  never  was  n  resident  of 
the  State  of  Ohio,  and  that  Jie  never  was  in 
the  state  except  to  pass  throngh  it  as  a  pas- 
senger on  the  eai*s ;  that  he  was  tortiously  and 
illegally  arrested  in  the  city  of  St,  Lonis,  Mo., 
against  liis  ^irotest  and  in  defiance  of  his 
rights  as  a  citizen  of  the  United  States  and  a 
citizen  of  the  State  of  Mo.  This  plea  was 
overruled  by  the  court  as  was  also  a  demurrer 
to  the  indictment  ''because  it  does  not  state 
facts  sufHciont  lo  constitute  a  cause  of  action." 

A  trial  was  then  had  upon  the  sfencral  plea 
of  "Not  guilty"  and  the  plaintiff  in  error  was 
found  guilty  and  sentenced  to  nine  yeai*s  in' 
the  penitentiary. 

The  case  was  then  taken  to  the  supremo 
court,  on  error,  the  principle  error  assigned  be- 
ingthat  the  court  below  erred  in  overruling  the 
defendant's  i>lea  to  the  jurisdiction  of  the  court. 
The  supreme  court  allowed  a  petition  in  error 
to  be  tiled,  and  on  a  generat  review  of  the 
case,  sustained  the  judgment  of  the  court  be- 
low, and  held  that  a  pei'soii,  who,  being  with- 
out the  state,  sends  into  the  state  to  innocent 
agents  therein,  and  cauf^cs  to  be  uttered  and 
published  within  the  state,  a  false,  forged  and 
counterfeited  instrument,  if  he  come  into  the 
state,  may  be  apprehended  and  punished, 
though  he  be  not  a  citizen  of  the  state. 

The  record  was  made  up  by  W.  AV.  Sharpc 
Esq.,  while  assistant  deput}'  clerk  of  the  Su- 
preme Court,  of  Ohio,  and  will  be  tiled  and 
the  case  pressed  forbearing  immediately  upon 
the  reassembling  of  the  supreme  court.  Counsel 
for  Lindsay  express  confidence  in  obtaining  a 
revereal  of  the  Supreme  Court  of  Ohio  ;  aver- 
ring that  a  citizen  of  one  state  cannot  be  ' 
taken  to  another  state  and  there  ttied  and 
convicted  of  a  crime  not  consummated  withiv 
that  state,  except  by  an  agent  or  an  innocent 
coadjutor. 


♦ » » 


COMPROMISES  BY   ATTORNEYS   AND 

COUNSELORS 

In  the  case  of  Whipple  t;.  Whitmun,  before 
the  Supreme  Court  of  Rnode  Island  (re])ortcd  in 
the  American  Law  Register  of  July,  1882  (n.  s.), 
Vol.  XXL,  Jfo.  7),  Durfee,  C.  J.,  in  delivering 
the  opinion  of  the  court,  remarked  that,  "in  Eng- 
land the  doctrine  established  by  the  later  cases, 
after  some  vacillation  is,  that  the  attornc}'  has 
power,  by  virtue  of  his  retainer,  to  compromise 
the  action  in  which  he  is  retained,  provided  he 
acts  6(ma^«  and  reasonably,  and  does  not  vio- 
late the  positive  instructions  of  his  client ; 
and  that  the  compromise  will  bind  the  client, 


even  if  he  does  violate  instructions,  unless  the 
violation  is  known  to  the  adverse  party.'*  The 
learned  Chief  Justice  then  prociectfs  to  rite  sev- 
eral English  c.ascs,  among  oth(*rs  Swinrrn  r. 
Swinfen  (l)andSwinfeai;.  LordClielnislord.  (2) 
in  support  of  the  opinion  thus  enunciated:  but 
seems  lo  have  entirely  overlooked  the  cquit\'  de- 
cision of  the  same  case  of  Swinfen  Y/.Swinfcn.  (<>) 
The  Chief  Justice  further  alleges  that  *'  tin?  roa- 
sdn  is,  the  attorney,  within  the  scope  of  his  n- 
tainer,  is  considered  the  general  agent  of  tl:c 
client." 

"The  English  doctrine,"  continues  the  o<?url, 
"finds  support  in  a  few  American  cases," — (m>im 
to  that  enect  are  then  cited, — **but  the  main  cur- 
rent of  decision  in  this  ctmntry  seoms  jxiwcr- 
fully  against  it."  Here  follows  a  strin^r  of  Amer- 
ican cases  in  support  of  that  view.  "The  Aim^r- 
ican  courts,  however,  show  a  leaning  in  favor  i»f 
such  compromises,  when  fairly  made,  and  n*acl- 
ily  uphold  them  if  they  can  find  groumls  on 
which  todoso."  Indeed,  Chief  Justice  Murshalt, 
in  Hoiker  9.  Parker,  (4)  quoted  in  the  ju'licial 
opinion  we  arediscussing,s;iys:  "An attorney  at 
law,  merely  as  such,  ban,  strictly  speakinjr  no 
right  to  make  a  compromise,  yet  a  court  would  l>c 
disinclined  to  disturb  one  which  was  not  so  un- 
reasonable in  itself  as  to  bo  exclaimed  a:;aiust 
by  all,  and  to  create  an  iinpres.sion  that  the  jud^:- 
ment  of  the  attorney  has  been  imposed  on  or  nc»t 
fairly  exercised."  The  court  alt=o  draws  atten- 
tion to  Roller  v,  AVooldri(lg<\  (5)  and  Potter  r. 
Parsons,  (6).  In  the  case  of  Swinfon  v.  Swin- 
fen, (7)  re-heard  November  21,  1857 — plaintiff 
showinir  cause — it  was  unnecessarv  todi'fin»'tlie 
precise  limits  of  the  authoritv  of  counsel  t^*aj;reo 
to  a  com  promise  at  ?im/;r«w,lK?causc  the  pnxvpd- 
ing,  although  it  arose  out  of  the  trial,  was  for  nn 
attachment  for  not  obeying  a  rule  of  the  court, 
which  attachment  wasnot  sustained.  It  is  true, 
the  authority  of  counsel  was  incidentally  dis- 
cussed in  the  course  of  the  argument  on  the  mo- 
tion for  a  trinl  to  show  cause,  (8)  and  Cress woll, 
J.,  in  delivering  his  opinion,  in  which  Mr.  Jus- 
tice Willis  and  Mr.  Justice  Williams  entiitly 
concurred,  said :  *•!  am  glad  to  find  that  there  is 
abundant  authority  for  our  hold?ng  that  the  cli- 
ent is  absolutely  and  conclu.sively  bound  by  what 
the  counsel,  on  her  behalf,  assented  to.  I  think 
it  would  be  most  fatal  to  the  due  administration 
of  justice,  if  we  were  to  allow  the  authority  of 
counsel  to  be  thus  questioned.  And  there  is  not 
any  hardship  or  inconvenience  in  this;  for,  if 
the  client  or  the  attorney  has  reascm  to  think 
that  the  counsel  is  taking  a  course  that    will 

Iirejudice  his  interests,  he  may  withdraw  his 
)rief,  andso  put  an  end  to  his  authority  to  np- 
resent  the  client  before  the  court.  But  if  coun- 
sel, duly  instructed,  take  U)K)n  himself  toconscnt 

1.  is  C.  B.  4S5  (Juno  IS.  1850.) 

2.  5  Hurl.  &  N.  890  (June  8,  18(X).) 

3.  24  Beav.  559  (Nov.,  im^) 

4.  7  Crancli,  452,  425. 

5.  40  Texas,  485. 
0.  14  Iowa,  26S. 

7.  1  C.  B.  (N.  s.)  364, 

8,  Siijn-a^ 
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t<)  a  cr>ni promise,  whicii  he,  in  the  exercise  of  a 
HHiiul  discretion,  judges  to  hq^dv  the  intercHt  of 
his  client,  the  court  will  not  inquire  into  the 
existence  or  the  extent  of  Ins  authority.  1 21m 
extremely  happy  to  fiiUl  that  the  decisitms  abund- 
rinUy  bear  u»  out  in  thinkingthis  ohiection  can- 
not be  |K;rniittcd  to  prevail."  Crowtler,  J.,  how- 
over,  dissented,  U|)on  the  hearing  of  the  argu- 
ment to  ''show  cause"  upon  aflidavits. 

It  will  beat  on<'e  neen  that  th'*  judge  is  liere 
s|H*akin^  of  counsel  as  distinguished  from  attor- 
ney. The  attornev  wm,  at  any  moment,  with- 
draw liis  instructions  from  the  counsel,  and  so 
divest  him  of  all  further  authority.  Wliere  the 
counsel  and  attorney  are  one,  tlien  the  client  him- 
self can  withdraw  his  instructions;  but,  failing 
sot4)do,  a  mere  verbal  protest  or  difterence  in 
judgment  as  to  the  terms  of  the  contemplated 
compromise  might  lead  to  much  embarrassment 
at  the  time.  It  is  true  that  in  Fray  v,  Nowles, 
(I)  it  was  held  that  an  attorney  retained  to  con- 
duct a  cause,  and  having  exprcf^s  directions  from 
his  client  not  to  enter  into  a  compnmnse,  has  no 
p  )wer,  under  siich  retainer^  to  enter  into  any  com- 
promise, even  though  it  be  reascmable  and  Imna 
fuU^  and  for  the  benefit' of  the  client;  and  that  it 
is  no  defence  to  an  action  for  damaircs  though  the 
damage  actually  sustained  bj  nominal,  that  the 
compromise  w:is  entered  into  by  the  advice  of 
counsel  retained  and  employed  by  the  Jittorney, 
un  ler  his  retainer,  for  the  conduct  of  the  cause. 
In  this  cose  the  compromise  was  entered  into  by 
the  attorney  before  the  cause  had  come  on  for 
trial  at  nisipriu^ 

The  opinion  of  the  Master  of  the  Rolls  (Sir 
John  Romilly)  in  re  Swinfon,  (2)  is  well  worthy 
of  consideration.  The  question  of  compromise, 
diverted  of  all  technicalities,  was  really  and 
alone  adjudicated  upon  by  this  court  of  equity, 
out  of  whijh  an  issue  had  been  directed,  made  in 
a  suit  in  chancerv,  totrv  the  validity  of  the  will 
of  on3  Samuel  Swinfen,  deceased.  Upon  a  mo- 
tion for  a  new  trial,  which  was  granted,  and  sub- 
sequently afiirme'^  upon  appeal  of  the  Lotds  Jus- 
tices, on'^April  22,  1858,  (3)  the  is  me  being  after- 
wards triea  and  the  verdict  found  in  favor  of  the 
will,  the  Masterof  the  Rolls  thus  delivered  him- 
self: *' What  is  the  authority  which  is  vested  in 
an  attorney  in  these  ca.sos?  He  is  enifdoyed.  to 
conduct  a  suit  for  a  client;  but  I  apprehend  it  is 
to  hji  perfectly  clear  that  a  compromise  does  not 
come  within  the  term  'conduct  of  a  suit,'  and 
that  a  compromise  is  not  within  the  meaning  of 
the  words  ^management  of  a  cause.'  UiM)n  what 
principle,  then,  can  it  be  said,  that  an  attorney 
lias  an  implied  authority  to  compromise  the  sul> 
ject' matter  of  a  suit  which  he  is  employed  to 
conduct?  Does  such  implied  authority  extend 
so  far  as  to  '^nable  him  to  sell  the  subject-matter 
of  the  suit  ?  Yet,  in  point  of  fact,  a  compromise 
is  nothing  more  than  a  sale  between  the  parties, 
upon  certain  terms.  *  *  *  Unless  there  be 
some  rule  applicable  to  attorneys  different  from 

1.  1  El.  A  El.  S39. 
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that  which  prevails  in  other  cases  of  principal 
and  agent,  it  ap|)ears  tome  to  be  impossible  to 
say  that  an  attorney  has,  without  the  direct  au- 
thority of  his  client,  an  implied  authority  to 
dis|)08e'of  the  subject-matter  of  the  suit,  instead 
of  conducting  the  cause,  which  is  the  matter 
that  he  is  employed  to  do." 

It  will  be  readily  seen  that  this  case  does  not 
go  the  length,  as  stated  by  Dufree,  C.  J.,  in 
Vv'hippleu  Whitman,  of  recognizing  the  doc- 
trine ''that  the  attorney  has  power,  by  virtue  of 
his  retainer,  to  compromise  the  action  in  which 
he  is  retained,  provided  he  acts  bonafide  and  rea- 
sonably, and  does  not  violate  the  positive  in- 
structions of  his  client,  and  that  the  compro- 
tnise  will  bind  the  client,  even  if  he  does  violate 
instruction.^:,  unless  the  violation  is  known  to 
the  adverse  party."  It  is  evident  that  the  Su- 
preme Court  of  Rhcxle  Island  had  not  had  its  at- 
tention called  to  this  decision,  when  the  above 
observations  were  made  contrasting  the  English 
doctrine  with  that  of  America. 

But  further,  the  case  of  Swinfen  v.  L  ord  Chelms- 
ford, (4)  referred  to  in  the  judgment  in  Whipple 
V,  Whitman,  was  that  of  an  action  brought,  not 
against  the  attorney,  but  against  the  counsel 
who  was  employed  to  conduct  a  cause,  and  who 
entered  into  a  compromise  bona  fide.  The  court 
was  of  opinion  that  no  action  would  lie  against 
a  barrister,  assuming  that  eoen/thing  donehy  such 
drfciul'DU  WIS  d)ne  in  honedy  and  good  faith. 

Pollock,  C.  B.,  in  giving  judgment  said  (inter 
alia):  ''It  seems  admitted  on  all  hands  that  a 
barrister  is  not  responsible  for  ignorance  of  law, 
or  any  mistake  in  f:ict,  or  for  being  less  eloquent 
or  astute  than  he  was  expected  to  be.  Accord- 
ing to  my  view  of  the  law,  a  barrister,  acting 
with  perfect  good  faith  and  with  a  single  view 
to  the  interests  of  his  client,  is  not  responsible 
for  any  mista  ke,  or  indiscretion,  or  errjr  of  judg- 
ment,*of aiiyi>rt;  aal  if  hj  imig^inai  h)  has 
authority  to  m  ake  a  compromise  when  he  really 
has  not,  tl^is  is  a  mistake  either  in  law  or  fact'; 
or  if,  in  spite  of  instructions  to  the  contrary,  he 
enters  into  a  compromise,  believing  that  it  is 
the  bast  course  to  take,  and  that  the  interest  of 
his  client  requires  it,  this  is  but  an  indiscretion 
or  an  error  in  judgment,  if  done  honestly ;  but  it 
appears  to  me  that,  neither  for  the  one  nor  the 
other, can  any  action  be  maintained  against  him, 
and  I  should  have  been  willing  to  put  my  judg- 
ment on  that  ground ;  but  our  lamented  brother 
Watson,  who  heard  the  whole  of  the  argument, 
was  entirely  of  the  same  opinion,  and,  therefore, 
would  certainly  have  concurred  in  our  judg- 
ment that  the  rule  for  a  new  trial  be  discharged." 

So  much  for  the  English  doctrine  with  respect 
to  the  liabilities  and  duties  of  the  barrister. 
Now,  with  respect  to  those  of  an  attorney.  We 
will  finally'  consider  those  devolving  upon  and 
appertaining  to  the  twofold  position  of  attorney, 
and  advocate  or  counsel,  when  combined  in  one 
perron,  as  in  the  United  States  of  America. 

With  respect  toivttorneys  qua  attorneys.    The 
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attorney,  within  the  scope  of  his  retainer,  is 
doubtless  considered,  as  was  said  in  Whipple  v. 
Whitman,  the  fi^encrul  agent  of  the  client.  But 
in  ColleJgc  v,  Horn,  (1)  Best,  C.  J.,  said:  "I  can- 
•  not  allow  that  the  counsel  is  the  agent  of  the 
party  "  And  PoUock,  C.  B.,  in  Swinfen  v.  Ix)rd 
Chefmsford,  put  the  case:  "Suppose,  on  con- 
sultation, the  attorney  and  client  take  opposite 
views  as  to  a  compromise,  by  whose  instructions 
is  the  counsel  to  be  guided?"  The  answer  being, 
"By  those  of  the  client,"  the  Lord  Chief  Baron 
replied  :  "I  think  an  advocate  ought  to  follow 
his  own  judgment ;  he  is  not  an  agent."  Herein 
then  appears  to  lie  the  distinction  recognized  by 
the  English  law,  viz.:  that  the  attorney  is  the 
agent  for  the  client,  but  the  isounsel  or  barrister 
is  not.  In  fact,  the  relation  of  attorney  and  cli- 
ent is  so  different  from  that  of  counsel  and  client 
that  the  same  rules  are  inapplicable  to  both 
cases  alike.  Erie,  C.  J.,  in  Chownr  .  Parrott,C2) 
said  distinctly :  "The  reason  why  the  compro- 
mise is  held  to  be  binding  upon  the  client  is,  be- 
cause the  attorney  is  his  general  agent  for  that 
purpose.  I  ihini  that  is  established  by  Fray  v. 
Noules,  (3)  where  it  was  held  that  an  attorney 
who  makes  a  compromise  in  defiance  of  the  ex- 
press directions  of  his  client  nottodoso,  is  guilty 
of  a  breach  of  duty."  In  the  same  case,  Bylfts,  J., 
remarks:  *'In  matters  of  this  nature,  the  respon- 
sibility of  attorneys  (from  which  (x>un«^  are  ex- 
empt) is  already  sufficiently  serious." 

Story  on  Agency  (4)  was  leferred  to  in  the 
course  of  the  argument  for  the  plaintift,  (5)  as 
well  pointing  out  the  diflcrence  between  the 
duties  of  counsel  and  those  of  attorneys.  As  also 
was  Colquhoun's  Summary  of  the  Roman  Civil 
Law.  (6)  Story,  referring  to  attorneys,  says: 
"These  are  whoU}'  distinguishable  from  advo- 
cates or  counsel  in  the  Roman  and  English 
courts,  although  not  generally  in  the  American 
courts." 

Strauss  v.  Francis,  (7)  like  Swinfen  r.  Swinfen, 
resulted  in  the  withdrawal  of  a  juror  and  a  com- 
promise in  open  court,  such  being  wilhin  coun- 
sel's apparent  authoritv,  and  not,  as  in  the  Swin- 
fen case,  against  the  alleged  express  authority  of 
the  client. 

But  Prestwich  v,  Poley,  (8)  andFrayv.  Noules, 
(9)  were  actions  against  the  respective  attorneys 
for  compromising  matters  pending  the  actions, 
and  before  trial,  and,  as  Lord  Campbell,  C.  J. 
said  in  the  latter  case:  'This  is  a  (question  as  to 
the  relation  between  attorney  and  client ;  and  my 
view  of  it  must  not  be  considered  as  afifecting 
the  question  of  the  relation  between  counsel  and 
client,  or  the  relation  between  the  client  and  the 
opposite  party  in  the  cause. 

Chown  V.  Parrott,  (10)  was  an  action  against  an 
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attorney  for  compromising,  pending  the  suit, — 
an  act  clearly  within  his  professional  agency 
provided  the  compromise  is  for  the  bendit  of  his 
client,  and  not  made  in  defiance  of  his  cxpres^s 
prohibition. 

Mr.  Weeks,  in  his  treatise  on  Attornoyn  ami 
Counsellors  at  Law,  whilst  admitting  that. in 
England  the  decisions  u|)on  the  power  of  ctmnsi*! 
to  compromise  are  not  uniform,  acknowledges 
that  the  general  rule  in  England,  sustained  by 
numerous  authorities,  is  that  the  compromise 
should  be  bonafide^  prudent,  and  beneficial  to  the 
client,  and  that,  though  the  counsel,  by  virtue 
of  his  retainer  in  the  suit,  has  no  power  over 
matters  collateral  to  it,  yet  the  courts  will  not 
inquire  into  the  existence  or  the  extent  of  his 
authority,  if  counsel,  in  the  exercise  of  a  sound 
discretion,  consents  to  a  compromise  which  ho 
judges  to  be  for  the  interest  of  his  client.  Mr. 
Weeks  cites  the  cases  we  have  already  referred 
to  in  support  of  this  view,  adding  that  if  a  client 
be  present  during  the  compromise,  it  will  not  Ix; 
set  aside  on  his  allegation  that  he  did  not  under- 
stand what  was  going  on.    (11) 

Mr.  Weeks  further  draws  attention  to  the  fact 
that  Chown  v,  Parrott  (12)  was  an  action  against 
attorneys.    The  italics  are  his.     After  marshall- 
ing in  a  masterlv  manner  all  the  leading  cases 
on  the  subject  of  the  law  as  expounded  in   Eng- 
land, including  those  we  have  "already  cited  and 
commented   upon,  and  comparing  them   with 
American  cases,  especially  Marbourg  v.  Smith, 
(13)  and  Holker  t?.  Parker,  (14)  he  proceeds  to  re- 
mark, that  "it  is  laid  down  in  American  cas^s 
that  an  attorney  has  no  authority  arising  from 
his  emplonment   in  that  capac  ty — no  implied 
power   to  compromise  his  client's  claim,  or  to 
settle  a  suit  and  conclude  the  client,  without  the 
latter's  consent.    He  cites  a  whole  roll  of  cases 
in  support  olF  that  view  from  the  reports  of  vari- 
ous States  in  the  Union ;  but  admits  that  the 
principle  has  been  so  far  modified,  that  an  agree- 
ment or  compromise  of  a  suit  by    an  attorney, 
even  though  made  without  special  authority, 
has  not  been  interfered  with,  unless  it  was  so 
unreasonable  as  to  warrant  a  belief  that  the  at- 
torney was  imposed  upon,  or  did  not  exercise 
his  judgment  fairly.    He  cites  Potter  v.  Parsons, 
(16)  Holker  v.  Parker,  (16)  and  Christie  v.  Sawyer 
(17).    He  also  adds  :  "There  are  numerous  cases 
in  the  United  States  where  the  attorney's  right 
to  compromise  has  been  denied  in  terms  more  or 
less  absolute."    The  cases  cited  include  those  to 
which  we  have  already  referred,  among  many 
others.  In  a  recent  California  case,  (18)  the  power 
is  somewhat  extensively  discussed,  and  the  court 
say:    "In  the  United  States  the  rule,  as  settled 
by  an  almost  uniform  current  of  authorities,  is 
that  an  attorney,  by  virtue  merely  of  his  retainer 
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assuch,  and  without  express  authority  from  his 
client,  has  not  the  power  to  bind  his  client  by  the 
compromise  of  a  pending  action."  Mr.  Weeks, 
however,  remarks  :  ''But  the  court  h  clearhp  in 
error  as  to  there  being  any  'uniform  current  of 
authorities*  to  that  e&ct.  There  are  numerous 
authorities  to  the  C9fitrary."  (1)  In  the  last 
CMie  just  cited,  of  Holmes  v/ Rogers,  the  attorney, 
without  the  knowledge  or  consent  of  his  client, 
compromised  the  cause  of  action,  and  consented 
t<i  the  entry  of  a  decree  in  aecordance  with  the 
terms  of  the  compromise.  The  court  upheld  the 
decree.  Also  an  attorney  employed  to  prosecute 
a  suit  for  land»  has  power  to  compromise  the 
claim  against  the  disseisorformeiuf^o/Ito  during 
the  pendenqf  of  the  suit,  if  the  attorney  deems  it 
best  for  the  interest  of  his  client  to  avoid  all  the 
chances  of  litigation,  and  secure  the  speedy  and 
successful  termination  of  princip^il  suit  in  the 
most  economical  manner.  (2)  '*We  think,  how- 
ever,'*  adds  Mr.  Weeks,  "that  the  weight  of  au- 
thority in  the  United  States  is  against  the  gen- 
eral power  of  the  attornev  to  bind  his  client  by 
a  compromise.  In  Holker  v  Parker,  (3)  the 
court  held  that  the  client  was  not  bound  by  the 
compromise  and  the  judgment  in  pursuance  of 
of  it,  OD  the  ground  that  the  plaintiff's  attorney 
had  exceeded  his  authority.  A  jariiorij  where 
there  is  not  Ofiily  a  want  of  authority,  but  an  ac- 
tive opix)sition  by  the  client,  (4)  and  especially 
if  made  at  the  time  of  the  suggested  compro- 
mise, and  renewed  in  open  court,  in  the  presence 
of  the  adversary,  before  t}ie  entry  of  the  judg- 
ment. 

The  only  difference,  or8uppo9ed  difference,  be- 
tween the  English  and  American  decisions  on 
this  much  controverted  subject,  may  probably 
\xi  traced  to  the  different  positions  held  oy  attor- 
neys and  counsel  in  the  one  countrv,  and  the 
union  of  thi;se  two  branches  of  tl^  profession  in 
the  other,  thereby  of  itself  nedssitatingfout  one 
uniform  rule  in  the  latter. 

''A  barrister,  b}^  accepting  a  brief  in  the 
usual  way,  undertakes  a  duty,  but  does  not 
enter  into  any  contract,  express  or  implied." 
(5)  '*A  promise  made  by  a  -client  U>  nay 
money  to  a  counsel  for  his  advocacy,  whetner 
made  before  or  during  or  after  the  litigation, 
has  no  binding  effect,  the  relation  of  counsel  and 
client  rendering  the  parties  mutually  incapable 
of  making  any  contract  of  hiring  and  service  con- 
cerning aavocacy  in  litigation."    QS) 

'-In  the  United  States,"  says  the  same  author, 
'Hherc  is  no  distinction  between  attorneys  and 
advocates.    The  same  persons  fulfil  the  duties 
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of  both.  Hence,  no  difference  is  made  between 
their  rights  to  recover  compensation  for  services 
in  the  one  capacity  or  the  other.  The  attornev 
is  liable,  for  want  of  ordinary  care  and  skill. 
When  he  disobeys  the  lawful  instructions  of  his 
client,  and  loss  ensues,  for  that  loss  he  is  respon- 
sible." '*No  action  lies  against  a  barrister  when 
employed  to  conduct  a  cause  at  nm  j^rtti^,  if  he 
enters  into  a  compromise  and  withdraws  a  juror, 
even  though  contrary  to  his  client's  instructions, 
provided  it  is  done  bona  fide.  The  conduct  and 
control  of  the  cause  are  left  to  him."  (])  He 
refers  to  the  English  cases  before  cited.  Thus  is 
tersely  presented,  upon  the  authority  of  decided 
cases,  the  view  of  an  American  law  ver  who  has 
given  much  consideration  to,  and  written  a 
learned  treatise  on  the  subject,  and  whose  con- 
clusions, based  ui)on  authority,  are  entitled  to 
every  respect.  At  least  every  English  lawyer 
will  agree  with  him. 

The  above  summary  of  Mr.  Weeks  is  the  key 
to  the  whole  point  in  controversy.  *'^Tmipora 
muJtaiitwry  et  nos  mutamur  in  iUay  The  revolution 
in  JBngland  has  already  set  in.  The  Incorpora- 
ted Law  Society,  an  association  of  attorneys^  or 
as  they  are  itow  designated,  solicitors,  under  the 
Supreme  Court  of  Judicature  Acts  of  1873  and 
1875,  i&  running  the  Inns  of  Court  very  haKi. 
Solicitors  are,  thanks  to  this  society,  now  really 
educated  for  their  profession,  andean  no  longer 
be  made  the  subjects  of  such  a  far-fetched,  prac- 
tical joke  as  that  which  is  said  to  have  been  once 
perpetrated  by  elbme  pupils  of  the  celebrated 
Mr.  Tidd  (Tidu,s  ]Practice;,  who,  being  occasion- 
ally intrusted  to  write  out  opinions  for  that  cel- 
ebrated legal  authority,  in  reply  to  cases  sub- 
mitted by  the  attorneys  of  that  day  for  their 
i;uidance,'quoted  statates  never  enacted,  and  cited 
cases  not  to  be  found  in  the  Year  or  any  other  . 
books,  to  the  profound  satisfaction  of  those  who 
had  thus  blindly  consulted  the  oracle.  The  so- 
licitors have  not  only  compelled  the  benchers  of 
thelixnsof  Court  to  institute  examinations  for 
the  call  to  the  bar,  so  that  the  barristers  may  at 
least  not  be  distanced  in  the  professional  running 
with  the  solicitors,  but  the  solicitors  have  also  a 
right  of  audience  as  advocatesconcurrently  with 
barristers  in  all  the  county  courts  and  other 
of  local  jurisdiction,  and  practically  enjoy  almost 
exclusive  audience  therein.  Sucn  courts,  pre- 
sided over  by  able  judges,  are  daily  becoming  of 
more  and  more  importance,  and  their  jurisdic- 
tion, both  in  point  of  amount  as  well  as  in  the 
nature  oi  the  matters  contested,  is  constantly  ex- 
tending. The  day  is  not  far  distant  tvhen  the 
like  amalgamation  of  the  two  branches  of  the 
profession,  with  that  which  exists  in  this  country, 
will,  of  necessity,  result  rh  the  abrogation  of  the 
distinction  between  rights,  duties  and  responsi- 
bilities which  at  present  undoubtedly  exists  be- 
tween barrister  and  attorney,  or  solicitbr,  as  at 
E resent  defined  in  England.  It  will  then  no  longer 
i  said  in  the  words  of  Mr.  Weeks:  '*The  barrister 
can  argue  the  cause  of  the  client  in  court,  which 
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the  English  attorney  cannot."  iVoic,  noth- 
ing short  of  an  absolute  withdrawal  of  the  coun* 
sel's  retainer  bv  the  attorney,  can  prevent  the 
barrister  from  binding  the  attorney's  client  by  a 
compromise  terminating  the  iictioii.  This  with- 
drawal would  be  a  bold  step  for  any  attorney  to 
take,  even  with  his  client's  approval,  especially 
as  hisownjudgment  in  havingsclectcd  the  coun- 
sel would  be  impaired  in  such  an  unseemly  strug- 
gle. Yet,  for  not  doing  tliis  in  the  Swiiiten 
case,  litigation  supplemented  litigation,  and  a 
new   trial   alone   terminated   the  atlercation. 

The  attorney  vacillated,  the  counsel  was 
supreme  tor  a  time,  but  the  client's  unheeded 
prohibition  eventually  prevailed,  not  as  against 
counsel  in  the  cause,  who  was  held  to  be  irrespon- 
sible, but  as  against  the  attorney  in  the  case,  who 
had  not  the  moral  courage  to  withdraw  his  re- 
tainer at  the  last  moment  io  open  court,  a  pro- 
ceeding that  perhaps  would  have  been  unprcce- 
■dented,  especially  in  the  case  of  fcounsel  of  such 
eminence  as  Sir  F.  Thesiger,  and  which  might 
have  resulted  in  very  damaging  consequences. 
Had  the  lad^  sued  her  attorney,  instead  of  the 
counsel  retained  by  him,  for  neglect  of  duty  in 
not  withdrawing  his  retainer,  she  poss^ibl}'  might 
have  been  more  successful ;  but  this  double  re- 
sponsibility is  placing  the  attorney  between  two 
fires,  to  sa^  nothing  of  putting  him  in  a  false 
and  invidious  position  with  the  profession  gen- 
erally. 

So  long  as  counsel  hold  the  anomalous  position 
at  the  present  day,  like  that  a.s8Umed  by  the  Ro- 
man patron  towards  his  client,  ami  so  long  as 
this  hction  is  recognized  by  law,  just  so  hrng 
must  they  be  held  irresponsible  for  anythinc' 
Bhori  of  mala  Jiilea  in  the  coiuluct  of  cases  intrusteu 
to  them.  They  are  not  supixised  to  bo  paid  for 
their  services  otherwise  than  by  an  hanorarium 
but  are  ficticiously  supposed  to  chivalrously  un-* 
dertakethe  protection  of  their  client^s  interest 
Irom  a  pure  love  of  justice,  their  fees  not  being 
recognized  as  such,  and  as  a  consequence,  being 
no  subject-matter  within  the  jurisdiction  of  a 
court  of  law.  The  attorney,  and  the  attorney 
alone,  is  the  party  to  whom  the  client  must 
look  for  redress  in  case  his  instructions  are  vio- 
lated and  his  interests  sacrificed  through  disre- 
gard of  his  positive  injunctions. 

The  Master  of  theRoIls  in  Swiiifenv.  Swinfen, 
(l)had  merely  to  pass  upon  the  conduct  and 
duty  of  the  attorney  in  the  cause,  who,  rather 
than  submit  to  a  compromise,  and  one  which  the 
event  proved  was  a  damaging  one,  should  have 
withdrawn  counsel's  brief,  instead  of  which  he, 
evidently  against  his  better  judgment,  allowed 
himself  to  be  treated  as  a  cipher,  and,  contrary 
to  the  positive  prohibition  ot his  client,  permit- 
ted the  compromise  to  be  efifectcd.  The^court  of 
equity,  however,  would  not  give  its  sanction  to 
such  an  arrangement.  We  need  say  no  more  on 
the  English  anomaly.  The  burden  of  the  Amer- 
ican cases,  not  being  hampered  with  the  like 
anomaly,  seems  not  inconsistent  with  the  view 

1.    24  Beav.  556, 


taken  by  Sir  John  Romily,  as  well  as  by  the  dis- 
sent expressed  by  Mr.  Justice Crowder,  when  the 
case  of  Swinfen  v,  Swinfen  was  more  fully 
argued  before  the  court  of  common  pleas,  as  be- 
fore mentioned;  although  it  was  not  necessary 
on  that  occasion,  for  the  purpose  of  the  subject- 
matter  before  the  court,  to  define  the  respective 
duties,  res|M>nsibilities,  and  liabilities  of  an  -at- 
torney and  counsel — the  notion  before  the  court 
l)eing  an  application  for  committal  of  contempt, 
which  failed  upon  a  mere  technicality  respecting 
the  validity  or  service. 

New  York. 
SoiKhcfn  Law  Review. 


Hugh  Weightman. 


<♦«- 


WHEN  IS  A  WIDOW  TO  BE  ENDOWED  ? 


WILiliNGTON,  0.,  COMMON  PLEAS. 

^Opinion  of  A.  W.  Doan,  Judge. 

On  the  8th  day  ot  January,  A.  D.  1870,  C,  P. 
Baldwin  made  an  a.ssignment  to  R.  E.  Doan  for 
the  benefit  of  hiscreditors,  in  which  he  assigned 
319  acres  of  land-besidcs  a  small  amount  of  pi^r- 
sonal  projierty,.  on  which  land  there  were  two 
mortgages  in  which  Isabella C.  Baldwin,  his  wife, 
joined,  releasing  her  right  of  dower  on  the  IDth 
day  of  August,  A.  D.  1871.  R.  E.  Doan  as  such 
assignee,  without  any  special  proceedings  in  the 
probate  court,  and  without  making  Mrs.  Bald- 
win a  party  thereto,  .<^)1d  said  lands  and  tene- 
ments ior  a  sum  more  than  sufficient  to  pay  the 
lions  of  the  mortgiiges,  in  which  the  wife  joined. 
The  sale  was  confirmed  and  deeds  made  to  the 
several  pu  rchaser.*^,  and  affirmed  on  October  12, 
1880.  C.  P.  Baldwin  died,  leaving  the  plaintiff, 
Lsabclla  C.  Baldwin,  his  widow,  who  files  her  pe- 
tition for  dower,  to  which  the  defendants  file 
their  answer,  alleging  as  a  defense  substantially 
the  facts  just  stated,  to  which  plaintiff  by  her 
counsel  demurred. 

Doan,  J. 

When  is  a  widow  to  l)e  endowed  out  of  the 
surplus? 

1st.  When  she  has  joined  her  husband  in  the 
execution  and  delivery  of  mortgage  to  the  mort- 
gagee. ,       .      J 

2nd.  When  the  mortgage  has  been  foreck>sed 
and  she  is  part}'  to  the  proceedings  in  foreclosure. 

Srd.  when  the  premises  mortgaged  have 
been  sold  upon  a  proceeding  in  foreclosure  on 
the  mortgage. 

4th.  In  such  cases  if  it  appear  that  the  prop- 
erty sells  for  more  than  enough  to  pay  the  mort- 
gage debts,  leaving  a  surplus,  and  tlie  husband 
(lies  before  a  final  distribution,  leaving  the  sur- 
plus or  a  part  thereof  under  the  control  of  the 
chancellor,  then  and  in  that  event  she  is  to  1% 
endowed  out  of  the  surplus.  [Bank  vs.  Hinton 
2l8t  Ohio  State  609  r  Taylor  «:  Fowler  18lh  Ohio 
c?ri8.] 

When  can  a  ^idow  redeem  ? 

1st.  When  there  has  been  a  proceeding  to 
foreclose  the  mortgage  in  which  she  joined  in 
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tlie  execution  ami  delivery   thereof,  and  a  sale 
had  on  said  proceedings   in  foreclosure,  she  not 
bojncr  made  a  party  to  said  proceedings,  then  in 
e<iuity,she  isentitled  to  redeem.     [McArthur  vs, 
Franklin,  15  0.  S.,  485  ;  McArthur  vs.   Franklin 
IG  O.  S.  103.] 
When  can  a  widow  not  redeem? 
jst.     When  she  joined  her  husband  in   the 
mortgage,  and  the  mortgaged  premises  are,  with- 
out proceedings  in  foreclosure    upon  the   mort- 
gasjo,  sold  by  an  assignee  in  insolvency,  and  the 
wii'o  not  a   piirt}'  thi^rebo,  now  having  notice  of 
such  proceeding,  and  the  mortgage  debt  and  in- 
terest being  paid  out  of  the  proceeds  of  such  sale, 
then  the  debt  being   paid  out  of  her  husband's 
estate.     The  mortgage  is  then  extinguished  and 
thero  can  be  no  equity  of  redemption — nothing 
to  redeem,  her  husband  having  assigned   his  eq- 
uity of  redpmntion  to  his  assignee,  nvho  did  not 
prcxjced  to  and  foreclose  the  mortgages,  but  sold 
her  husband's  estate  divested  of  all  "liens  on  the 
same  for  all  debts"  due  bv  her  husband  (the  as- 
signor), and  paid  the  debt   to   the  acceptance  of 
the  mortgage,   which  in  law  extinguished   the 
lien  by  mortgage,  this  right  for   payment  fol- 
lowed the  fund  in  the  hands  of  the  assignee,  who 
sold  the  husband's  estate  only.     Whal  could  the 
wife  redeem?    How  was  she  or  the  mortgagee 
pri^judiced   by  &ach    payment?    [Ketchum    vs. 
Shaw,  28  O.  S.  500.] 

Therefore  it  will  be  observed  that  the  test  as 
deducted  from  all  the  authorities  adduced  on  the 
ri.Ejht  to  her  equity  of  redemption,  varies  itself 
to  whether  the  proceedings  to  sell  the  premises 
inort.i;ai^<»d  w;w  upon  the  mortgage,  and  whether 
the  wife  was  a  party  to  the  proceeding.  If  upon 
the  mortgage,  and  she  not  a  party  having  her 
day  in  court,  then  she  may  redeem.  Whilst  if 
the  proceeding  to  sc»ll,  not  on  the  mortgage,  and 
di^bt  paid,  tiiore  is  nothing  to  redeem.  This 
seems  reasonable,  for  su pilose  the  mortgagee 
slxuUd  prosecute  an  action  at  law  upon  the  note 
onlv,  which  is  secured  in  fact  by  the  mortgage, 
and  recover  a  judgm^^nt,  cause  an  execution  to 
issue  thereon  and  .^ell  the  ^ands  mortgaged,  on 
such  executioh,  sale  reported  and  confirmed, 
and  mortgage  debt  paid,  the  wife  not  a  party  to 
suit,  what  and  how  could  she  redeem?  There 
is  nothing  to  redeem. 

What  is  the  effect  of  the  wife  joining  her  hus- 
band in  the  mortgage? 

Ans.  It  is  a  mere  security.  The  mortgage 
given  by  Baldwin  and  wife  does  not  show  that 
tlie  releiise  of  the  wife  was  designed  to  be  abso- 
lute conditional.  The  mortgage  is  conditional 
ii<  to  both,  the  conveyance  of  his  estate  by  the 
hud^ind,  and  the  release  of  her  dower,  by  the 
wife.  [McArthur  vs.  Franklin,  15  0.  S.,  608; 
M  :  Arthur  vs.  Franklin,  16  0-  S.  202.] 

The  effjct  of  the  wife  joining  in  tne  mortgage 
b.irs  her  right  of  dower  as  between  her  and  the 
mortgaiicoe,  and  those  claiming  under  him  with 
or  withtmt  foreclosure  of  the  mortgage.  [McAr- 
tliur  r<  Franklin  16  0.  S.  200.] 

What  is  the  estate  of  the  husband  after  condi- 
tion broken  ? 


After  condition  broken,  the  inheritance  must 
be  either  in  the  mortgagor  or  mortgagee,  and 
wliichever  is  seized  of  the  inheritance,  the  wife 
of  that  one  is  entitled  to  dower.  It  cannot  be 
the  wife  of  the  mortgagee,  because  he  is  not 
seized  of  the  estate  of  inheritance,  and  after 
condition  broken,  the  right  of  seisin  continues 
in  the  mortgagor  and  the  right  of  his  wife  to 
dower  continued  subiect  to  her  mortgage  until 
the  same  is  foreclosed  in  a  suit  to  which  she  is  a 

E^arty    and  a  sale   had  thereon   and   confirmed. 
McArthur  t;.  Franklin,  16  0.  S.  206.] 

After  condition  broken,  C.  P.  Baldwin  made  an 
assignment  for  the  benefit  of  his  creditors,  what 
did  he  assign?  All  his  estate  ancl  interest  in 
and  to  the  319  acres  of  land  then  owned  by  him. 
Did  the  husband's  deed  of  assignment  convey 
the  wife's  inchoate  right  of  dower?  Ans.  No. 
**Xeitherthe  probate  court  nor  the  assignee 
had  the  power  under  the  act  regulating  as- 
signments to  cause  the  inchoate  dower  interest 
of  the  wife  in  the  propertv  mortgaged  to  be  ex- 
tinguished by  a'sale  to  wiiich  she  did  not  con- 
sent." 

And  again  to  the  same  point. 
Dower  inchoate  is  not  an  estate,  but  it  is  nev- 
ertheless a  right  or  interest  in  land,  of  which  a 
wife  may  not  be  deprived  of,  except  by  proceed- 
ings to  which  she  was  made  a  party.  [McArthur 
V8.  Franklin,  15  O.  S.  485 ;  McArthur  vs.  Frank- 
lin, 16,  0.  S.  193 ;  Ketchum  vs.  Shaw,  28,  O.  8. 
50&] 

Tlic  assignee  cannot  certaiidy  sell  anything 
belonging  to  tlie  wife.  Nothine^  of  the  kind 
has  been  transferred  to  him.  iPhe  interest  of 
the  husband  transferred  to  him  is  just,  and 
distinct  from  the  interests  of  the  wife,  which 
is  not  conveyed,  as  in  the  case  of  tenants  in 
common.  It  would  not  be  contended  that  if 
one  tenant  in  ctmimon,  had  assigned  in  insol- 
vency his  interests,  that  that  of  the  other 
could  be  sold  under  any  possible  order  of  the 
probate  court.    [Same  authority.] 

What  was  the  eflect  of  the  sale  by  the  os- 
signee?  lie  as  we  have  seen  could  only  sell 
the  interest  of  his  assignor,  not  of  the  wife. ' 

How  is  her  rights  to  dower  to  be  forever 
barred  ?  By  her  contract  (of  mortgage)  she 
can  only  be  barred  of  that  right,  in  case  the 
property  pledged  was  appropriated  to  the  pay- 
ment of  the  debt  for  which  H  was  pledged. 
[Taylor  r^.  Fowler,  18  Ohio  670.] 

Ilow  appropriated,  for  that  is  significant? 
In  the  case  just  cited  the  supreme  court  proceed 
and  say  :  *'There  is  but  one  way  by  which 
it  could  be  regularly  appropriated  and  this 
was  by  a  judicial  proceeding  upon  the  mort- 

gj^ge  itself." 

Then  in.  view  of  the  law  in  Ohio  repeatedly 
announced,  how  stands  the  purchase,  at  an  as- 
signee's sale? 

1.  He  acquired  only  the  title  of  the  as- 
signor discharged  of  all  liens   by  the  assignor 
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unless  the  i»rocoe<lini^  w.ns  upon  tlic  nu>rt;2^:ip:e 
itselt  and  the  wile  a  party  thereto,  and  it*  she 
18  a  party  and  the  proceeding  is  in  a  court 
having  jurisdiction,  the  wile's  ri«^ht  of  dower 
ia  barred  as  to  the  hmd  witli  the  right  to  he 
the  equitably  endov/ed  in  any  surplus  pro- 
vided the  husband  dies  before  final  distribu- 
tion. But  in  the  case  at  bar  the  proceeding 
to  sell  was  not  upon  the  mortgage  itself  nor 
was  Mrs.  Baldwin  a  party  or  consenting  to 
the  sale.  Therefore  her  right  of  dower  was 
not  barred. 

2nd.  The  proceedings  b\'  the  assignee  to 
sell  was  not  a  foreclosure.  She  is  not  required 
to  redeem  or  to  ofter  to  redeem  before  demand- 
ing assignment  of  dower. 

In  neither  of  the  answera  is  it  averred  in 
specific  terms  that  at  the  time  of  the  sale  by 
the  assignee  that  the  proceeds  of  the  sale  was 
not  suflicient,  if  it  had  been  aj)plied  upon  the 
mortgages  to  have  discharged  the  mortgage 
debt,  in  fact,  in  the  case  of  Jacks,  it  api»ears 
that  by  the  answer  of  Jacks  that  there  was  a 
sufficient  sura,  whilst  in  the  answer  of  Tufts 
in  his  case  w^e  have  the  aggregated  amount  of 
sale,  and  afterwards  in  same  answer  it  appeal's 
i'.icidentally  that  the  mortgages  amounte<l  on 
day  of  sale,  $7,475.84.  That  is  more  than  the 
lands  sold  for.  But  was  that  the  amount  un- 
pajd  ?  It  is  not  averred.  Following  is  an  aver- 
ment that  (3,111.57  is  still  remaining  in  the 
hands  of  the  assignee,  and  praying  that  the 
widow's  dower  be  computed  out  of  that  sum. 
That  claim  could  notbegi-anted.  Wh}'  ?  Be- 
cause in  law  this  sum  is  not  the  proceeds  of 
the  sale  of  the  wife's  interest  or  any  part 
thereof,  but  is  the  proceeds  of  the  husband's 
estate  assigned. 

SUBROUATION. 

I  assume  therefore  in  law  that  the  proceed- 
ings of  the  assignee  to  sell,  and  selling  is  not 
a  defective  proceeding,  and  that  the  statute  on 
the  rights  of  subrogation  does  not  apply.  In 
equity  let  us  see  at  all  events  the  purchaser 
can  but  occupy  the  position  of  the  mortgagee 
who  is  the  only  one  entitled  to  claim  anything 
against  the  wite  as  it  is^  only  for  liis  benetit 
that  her  release  of  dower  was  made.  His 
deVit  being  paid,  his  interest  ceases  in  the 
wife's  property  and  the  purchivs<5rs  claim  is 
like  the  mortgagees  and  of  like  extent.  It 
cannot  certainly  be  claimed  that  the  assignee 
can  convey  any  higher  or  better  riglit  than 
the  husband,  who.  conveyed    to    him.     This 

I)roposition  heed  not  be  argued — ^it  is  estab- 
ished  by  its  st^itement.  It  is  just  as  clear 
that  the  husband  could  not  have  alone  con- 
veyed the  equity  of  redemption  so  as  to  bar 
his  wife's  dower.  The  assignee,  then,  cannot 
do  it.    It  therefore  follows  that  the  mortgage 


debt  in  law  having  been  paid  b}'  the  proceeds 
of  the  hnsbund\s  estate,  the  wife  is  entitled  to 
dower  in  the  whole  of  the  premises,  and  this 
right  cannot  be  cut  off  by  any  proceeding  in 
the  probate  court  to  which  she  was  not  a 
party. 

The  demurrer  to  the  several  answei-s  will  be 
sustaine<l  and  a  decree  entered  in  favor  of 
plaintiff,  entitling  her  to  dower  in  the  whole 
of  the  premises,  if  parties  desire,  leave  will  be 
given  the/n  to  amend  answer  by  September 
Ist,  1882,  which  is  accordingly  ordered. 

L.  II.  Baldwin  and  C.  B."l)wiggins,  attor- 
jieys  tor  plaintiff. 

Quinby  &  Swaiin,  attorneys  for  J.  M.  Jacks, 
defendant. 

Hayes  &  Martin,  attorneys  for  William  Tufts, 
detendant. 

A.  N.  Williams,  attorney  for  James  Irvin, 
defendant. 


» » » 


SEVERAL    PARTIES    INJURED      BY     AT- 
TACHMENT— JOINT  DAMAGES. 


SUPREME  COURT   OF  MINNESOTA. 


CocHiiAXE    and  another    v.  Quackexditsh    and 

others. 


August  21,  18S2. 

Wfijpro  Kcvoml  iKirlioK  linvo  sittfered  a  joint  injury, 
cAUMvl  by  tho  iMHUtnicooran  iittacthmciit  in  acivU  Hiiit 
ftiUHJ  out  nialiHoiiHly  and  without  pnibalUo  <*aiiMC,  tlioy 
msiy  iiTUto  in  an  action  t4)  recover  tlioir  Joint  (1atna^*H. 

Ill  sncli  lustion  H|>e<;ial  dauKif^Gs  m>iy    be  nliep^X  and 
proved  lor  injuries  to  tlioir  joint   credit,  business    and. 
l>roj>erty. 

Tt\o  ffrawnnni  \h  i\io  injury  c^iuafld  by  t!  »  i;roundto?« 
and  nialieiouM  msuanf-o  of  loji^al  prooew*.  An<l  whero  tbo 
et>uiidaint  failed  to  alloffo  the  fahiity  of  an  atHcbivit  for  an 
attacinnont,  ( wbicli  alTidavit  was  made  a  part  of  tiie  c<oni- 
plaint,)  Imt  alleged  that  tlio  writ  was  imiied  inaUciouKly 
aiul  without  probal)lecauHC, /M'^'ImiiHcient  an  agaiiiat  a 
$^enonU  ol)joctiou  for  inHufHcioncy  made  for  tlm  lirKt 
time  on  the  trial.  Uptm  the  trial  of  this  case  evidcuoe 
wa8  reoeiveil  of  the  dlnpoaition  of  the  pal-tnerbldp  prop- 
erty (Hubsoquent  to  tlio  vacation  ot  the  writ  of  attiu-h- 
ment)  b3''  a  receiver  appointcni  in  a  Kuit  for  a  dissolution 
of  tiie  partnership;  also  of  the  lojw  and  Miirinkage  in  the 
aM^iol8  on  (lie  receiver's  Mile.  JleM  improper  and  too  re- 
mote on  the  question  of  damages. 

Vandeuburgii,  J. 

In  April,  1874,  the  plaintifis  in  this  action, 
who  had  been  for  several  vcars  establishod  in 
partnership  business  in  liC  Sueur,  in  this  state, 
purchased  a  stuck  of  hardware  of  the  defendant 
liivinj^ston  Quaekenbush,  and  ,gave  him  their 
joint  note  therefor  for  the  sum  of  Sl,902,  paj'able 
in  two  vcars,  with  interest.  The  note  was  af- 
terwards transferred  to  defendant  Peter  Quaeken- 
bush. Thereafter  in  the  year  ^875,  the  plaintiftk 
sold  to  defendant  Halsey  one-third  interest  in 
th^ir  partnership  business  and  stock  in  tradr^ 
and  tlie  business  then  proceeded  under  the  joint 
firm  name  of  Cochrarfe,  Cosjrrove  &  Halsey. 
Afterwards,  in  the  spring  of  1876,  negotiations 
were  entered  into  between  plaintiffs  and  Halsey 
for  a  transfer  to  him  of  their  entire    interest  in 
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the  partnerFhip  stock  and  business.  While 
these  negotiations  were  pcii(ling,uncl  alxmt  May 
17,  1876,  the  defcndamt  Peter  Quaekenbusli 
acting  through  the  defendant  Livingston, 
Qaackenbush,  as  his  agent,  brought  an  action 
against  the  phiintiHit,  and  caused  a  writ  of  at- 
tachment to  be  isKued  thorein,  upon  an  affida- 
vit and  bond  made  and  filed  by  the  defendant 
Li viugcfton,  under  M'hicli  the  sheriff  proceeded 
to  levy  ufx>n  the  joint  property  of  the  plaintifls, 
and  also  the  stock  and  partncrsliip  projjcrty 
of  Cochrane,  Cosgrovc  &  Halsey,  and  took 
possession  of  the  same.  The  attacliment  was 
soon  afterwards  vacated.  This  action  is 
brought  by  the  plaintiffs  jointly  for  damages 
resulting  from  the  issuance  of  the  attachnieut, 
which  they  allege  was  sued  out  nniliciously 
and  without  probable  cause.  In  addition  to 
the  facts  above  recited,  the  complaint  alleges 
that  the  defendants  Quackenbush  acted  in 
collusion  and  in  conspiracy  with  Halsey  in 
causing  the  attachment  to  be  issued,  and  with 
the  design  to  destroy  the  credit  and  business 
of  plaintiffs,  and  to  compel  them  to  sell  out 
their  interest  in  the  stock  and  business  of  the 
firm  to  Halsey  at  less  than  its  value.  Defend- 
ant Halse}'  did  not  answer.  The  action  was 
dismissed  at  the  trial  as  to  Peter  Quackenbush, 
and  the  plaintiffs  had  a  verdict  against  the 
defendant  Livingston  Quackenbush,  who  has 
ap]>ealed. 

1.  It  is  urged  by  the  appellant  that  the 
complaint  is  fatidly  defective  because  it  does 
not  in  tenns  negative  the  truth  of  the  matters 
set  forth  in  the  affidavit  annexed  to  the  com- 
plaint. The  plaintiffs  rely  upon  the  allega- 
tions tliat  the  attachment  was  sued  out  ma- 
liciousl}'  and  without  probable  cause;  that  the 
same  was  promptly  vacated.  This  objection 
is  made  specifically  for  the  fir^^t  time  in  this 
court,  and  therefore  ouffht  not  to  be  favored. 
The  only  objection  to  the  complaint  made  in 
the  court  below  w^as  at  the  trial  on  the  gener- 
al ground  that  the  complaint  did  not  state 
facts  sufilcient  to  constitute  a  cause  of  action. 
The  complaint  was  sufiScient  as  against  the 
objection  at  that  st'^.ge  of  the  case.  Smith  v. 
Dennet,  15  Minn.  86.  "When  the  objection 
is  not  made  until  after  the  issue  is  made  up 
and  the  cpuse  called  foi  trial,  it  should  not  be 
allowed  to  prevail,  if  tlie  proceedings  can  bo 
sustained  by  any  i  asonable  intendment." 
McArdle  v.  McArdle,  12  Minn.  106.  Espec- 
ially should  this  rule  prevail  when  the  atten- 
tion of  the  trial  3ourt  is  not  particularly  called 
to  tiie  defect  relied  on.  Conceding  that,  in 
conformity  with  the  strict  rules  of  pleading, 
the  falsity  of  the  afiidavit  should  have  been 
alleged  directly,  rather  then  left  to  inference 
from  the  allegation  of  want  of  probable  cause, 
it  is  nevertheless  substantially  included  in  the 


latter  The  allegation  of  the  want  of  prob- 
jiMe  Ciiuse  is  broader  than  one  of  falsity  of  the 
affi'lavit  simply,  which  alone  would  not  be 
sufficient.  Given  r.  AVebb,  7  Kob.  65 ;  Cole 
V.  Curtis,  16  Minn.  105.  If  plaintift''8  evi- 
dence sn.stains  the  allei'ations  of  malice  and 
want  of  probaible  cause  as  niado,  it  is  suffici- 
ent. Vauderliilt  r.  Mathis,  5  Duer,  304; 
Spaids  r.  iJarrett,  i)7  III.  205 ;  Stone  r.  Crock- 
er, 24  Tick.  S4.  Tha  f/r((K(()ti(rt  is  the  injury 
which  plaintiltri  have  suffered  by  a  groundless 
and  malicious  is^suancc  oi  lesjal  process.  2 
Groenl.  Ev.  S  440. 

2.  It  is  alj^o  objected  that  this  action  can-* 
not  be  maintained  by  the  plaintiffs  jointly. 
AVhere  there  is  a  joint  injury,  a  joint  action 
liiay  be  sustained,  but  the  evidence  and  dam- 
ages must  be  confined  to  such  joint  injury  or 
cause  of  action.  Here  the  ]>laintiifs  arc  joint- 
ly sued  upon  a  joint  note,  were  jointly  engag- 
ed in  business,  and  jointly  owned  the  attached 
property.  If,  then,  their  joint  or  partnership 
credit  has  been  injuriously  affected,  their  bus- 
iness stopped,  or  assets  depreciated,  they  mov 
rightly  join  in  an  action  to  recover  appropri- 
ate damages  therefor.  ])onneII  r.  Jones,  lei 
Ala.  (N.  S.)  50(1^:  Patten  r.  Gurney,  17  Mass. 
185;  Medbnry  r.  WatPon  6  Mete.  1257;  Coll- 
yer.  Part.  (6th  Kd.)  5^  689.  When  one  partner 
colludes  with  a  stranger  to  injure  his  copart- 
nei*s,  the  latter  may  maintain  a  joint  action  for 
injury  to  their  common  interest  in  the  partner- 
ship fund.  Collyer,  Part,  sffpro ;  Longman  /'. 
Pale,  1  Moodj'  &  M.  225.  Apart  from  the 
charge  of  collusion  in  thi:^  case,  on  account  of 
which  Halsey  is  made  a  defendant,  the  object- 
ion that  all  the  members  of  the  partnership 
were  not  joined  o»  plaintiffs  could  only  be 
raised  by  the  pleadings.  And  the  same  is  true 
of  the  alleged  misjoinder  of  a  cause  of  action 
in  favor  of  the  plaintiffs  with  one  in  favor  of 
the  new  fimi.  We  think  the  evidence  offered, 
ill  BO  far  as  it  related  to  their  joint  interest 
and  tended  to  establish  the  joint  damages  suf- 
fered by  these  plaintiffs,  was  proper.  The 
record  of  the  attachment  suit  was  aUo  prop- 
erly received  in  evidence.  2  Wliart.  Kv.  § 
828. 

On  the  question  of  damages,  however,  evi- 
dence was  improperly  received,  against  the 
defendant's  objection,  of  the  dispo>>ition  of  the 
partnership  property  subsequent  to  the  attach- 
ment, including  the  appointment  of  a  receiver, 
(in  a  suit  by  plaintiffs  for  a  dissolution  of  the 
partnership  with  Halsey,)  the  inventory  of  the 
stock,  and  the  loss  and  shrinkage  in  the  assets 
on  the  receiver's  sale. 

Whether  the  plaintiff's  were  constrained  to 
take  this  courae  by  the  influence  of  creditors 
or  otherwise,  it  was  of  their  own  election,  and 
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t\\\»  purticiilar  disposition  of  the  uasets  was 
not  the  proximate  result  of  the  attachment^ 
and  was  too  remote  to  be  considered.,  Don- 
nell  i\  Jones,  supra^  513  514.'  As  there  roust 
be  a  now  trial  on  this  ground,  it  is  not  nec- 
essary for  us  to  consider  other  questions 
which  may  not  again  arise  in  the  form  now 
presented.  We  therefore  pass  the  considera- 
tion ot  the  question  as  to  the  sufficiency  of 
the  evidence  upon,  any  of  the  points  raised, 
and  the  rcqiiests  to  charge  in  relation  ti  the 
same  matter. 

We  see  no  eifror  in  the  general  charge  of 
the  conrt,-or  in  the  instructions  given  in  be- 
half of  the  plaintifts  as  requested.  It  was 
proper  fof  the  court  to  specially  limit  the  jury 
to  the  consideration  of  such  matters  as  aiiect- 
ed  the  phiintiifs  jointiv;  and  we  doubt  not 
the  court  w^ould  have  done  so  had  defendant's 
request  been  in  the  proper  form. 

Oi-der  denying  ncMft  trial  I'everaed. 
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July,  1882. 

All  attorney  mnnot  piinshtte  from  liia  client  the  iial>- 
of-t  matter  (>r  lUiuatioti  in  wliic-h  he  is  employed  oract- 
11^,  if,  as  imrt  of  lila  nr}c<»tiiUlonic  he  adyieea  hia  client 
an  to  the  pniliahle  oii(cf>iue  of  tli^  litigation,  and  Ita  ef- 
foct  upon  the  value  of  the  property. 

Hnvii  tmrnuictiuiia  aru  held  void,  upon  irroiindaof  high 
public  p<ilicy— tlio  law  soekini^  to  destroy  the  temptation 
to  abuse  the  relation,  doeii  not  inquire  whetlier  the  trans- 
acuion  was  rniiidiilcnt  or  not.  Ilie  attorney  contliiuing 
tf>  ndvise  Ills  dient  about  tlie  pending  litigation,  while 
at  tlie  Slime  time  nogotiating  for  the  purchase  of  the 
property  in  controversy,  confounds  his  position  as  att«ir- 
ni*y  with  that  of  pnrohiMer,  and,  however  honest  he  may 
be,  the  pun:has«*  is  not  fiermitted  In  any  caii^. 

A  purchaser  of  roa;i  estate,  with  notice  of  the  claim  of 
a  third  pers«in  not  a  party  to  the  transaction,  may  be 
charged  as  trustee  for  such  third  person  only  to  the  ex- 
tent of  his  interest  In  the  pnipcrty  msqulreil  under  the* 
purchav.  Such  third  person  cannot  subject  to  his  use 
title  derive<l  from  another  source. 

In  cases  where  tlie  answer  neither  admits  nor  denies 
iitttterial  allegations  of  the  hill,  such  aUegatlons  must  be 
proven  upon  the  final  hearing. 

:;;a  rehearing  will  not  be  granted  on  the  ground  of 
newly-discovered  evidence, 'which  is  only  cumulative, 
nor  where  such  evidence  curtslsts  of  the  testimony  of 
wltne8Si%  who  have  been  onoe  examined  In  the  case.  A 
<:ourt  vf  equity  cannot  afCird  toesUbllsh  a  toreosdent 
which  wtH  aUow  tlie  defeated  party,  after  diaoovering 
wliere  liis  cause  pinches,  to  look  out  witnesses  to  bcdnter 
up  the  faulty  parts  of  his  cause. 

McCrary,  Circuit  Judge. 

This  important  c:ise  has  been  exhaustively  re- 
argued by  eminent  oimnsel  upon  a  petition  for 
rehearing  billed,  (l)U|Km  the  record  as  it  stood  at 
the  former  hearing,  and  (2)  upon  allefj^ed  newly 
discovered  evidence.  Theq[Ue8tions  raised,  some 
of  them  now,  for  the  first  time,  have  been  care- 
fully considered,  and  the  conclusions  reached  are 
OS  follows : 


Fird — On  the  former  hearing  it  was  held,  as 
will  be  seen  by  the  opinion  then  announced, 
that  an  attorney  at  law  cannot  purchase   from 
his   client  the  subject  matter  or  litigation    in 
which  he  is  employed  and  acting,  if,  as  a  part  of 
his  negotiations  for  the  purchase,  he  advises  bis 
client  as  to  the  probable  outcome  of  the  litiga- 
tion, and  its  eff  ct    upon  the  value  of  the  prop- 
erty he  is  seeking  to  purchase.    Counsel  for  re- 
spondents, both  upon   the  former  hearing  and 
upon  the  re-argument,  have  insisted  that  such 
is  not  the  la.w,  and  that  if,  under  such  circum- 
stances, the  attorney  can  show    that   he  gave 
honest  and  sound  advice  concerning  the  pending 
litigation,  and  otherwise   discharged  the  dirties 
imposed  upon  him  by  fully  disclosing  all  bis 
knowledge  of  the  value,  etc.,  the  sale  is  valid. 
There  are  certainly  some  respectable  authorities 
holding  that  a  purchase  by  An  attorney  from  his 
client  of  the  subject  matter  of  the    litigation 
pendente  litei  is  void,  not  only  for  champerty,  but 
also  on  ground  of  public  policy.    West  v.  Ray- 
mond, 21  Ind.,  305;  4  Kent's  Com.,  10th   Ed., 
530;  Simpson  v.  Lamb,  40  Eng.  Law  <jk  Eq  ,  59 ; 
Hall  V,  llallet,  1  Cox,  134;  Wood  v.  Downes,  18 
Vesey,  120. 

I  will  assume,  however  (without  deciding)' 
that  the  rule  is  the  other  wav,  and  that  an  at- 
torney may  purchase  from  his  client  the  subject 
matter  of  the  suit  in  which  he  is  employed  and 
acting,  provided  before  the  negotiations  are 
open^,  the  relation  of  attorney  and  client  is 
ended,  or,  at  least  for  the  time  being,  suspended, 
and  the  client  placed  in  a  position  to  deal  with 
the  attorney  upon  terms  of  perfect  equality.  It 
may  be  conceded  that  such  is  the  rule,  and  still 
the  doctrine  heretofore  announced  in  this  case 
may  be  perfectly  sound. 

Accoraing  toall  the  authorities,  it  is,  at  all 
events,  cleiir  thxit,  in  order  to  uphold  such  a 
transaction,  the  client  must  lie  placed  in  a  posi- 
tion such  as  to  enable  him  to  deal  with  the  at- 
torney at  arm's  length,  and  upon  terms  of  perfect 
equality.  The  relation  of  attorp^y  and  client 
must  be  S)  far  as  the  transaction  of  purehasc  and 
sale  is  concerned,  dissolved  and  ended.  In  that 
transaction  the  attorney  cannot  act  as  such.^  If 
it  becomes  necessary  or  desirable  for  the  client 
to  be  advised  as  to  the  nature  of  the  pending  lit- 
igation, and  the  danger  to  his  title  to  be  appre- 
hended therefrom,  as  a  means  of  determining 
the  question  of  selling  or  of  fixing  the  price,  the 
attorney  must  decline  to  give  him  advice  upon 
those  p«)ints,  and  the  client  must  employ  otner 
counsel,  or  act  upon  his  own  judgment.  There 
is  a  plain  and  necessary  distinction  between  the 
right  of  the  attorney  under  such  cireumstances 
to  give  the  diept  information  touching  the 
value  of  the  property  in  tbd  market,  and  his 
right  to  advise  him  upon  the  legal  questions,  in- 
volved in  the  pending  litigation.  As  to  the 
former,  attorney  and  client  may  be  equally  well 
advided,and,  when  they  are  so  ad  vised,  they  may 
stand  on  an  equality  and  at  arm's  length ;  but 
as  to  the  latter,  this  is  not  so.  The  questions  of 
law  presented  by  a  litigation  in  which  the  at- 
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torney  hns  been  eniph»3'ed,  are  mattors  within 
bis  peculiar  knowledge;  he  deals  with  them  as 
an  expert;  they  arc  frequently  (jue^tions  of  a 
technical,  and  always  of  a  profe»(sional  charaetor. 
They  are  often  questions  which  go  to  the  very 
root  and  marrow  of  the  inquiry  which  the  sel- 
ler must  make  in  determining  the  price  at 
which  he  will  sell.  This  is  well  illustrated  bv 
the  present  c.ise,  since  it  app^irs  that  Marshall, 
the  attorney,  was  defending,  for  thecom)>hiinant 
and  others,  ceVtain  suits  involving  t^e  validity 
of  her  title,  and  which,  if  decided  adversely  to 
her,  would  have  destroyed  every  vestige  of  her 
property  in  the  mine.  It  follows,  therefore,  that 
toaecide  the  question  whether  these  suits  were 
well  grounded,  or  whether  there  was  danger  of  a 
decision  therein  adverse  to  complainant,  wiis  to 
decide  upon  the  question  of  the  value  of  ctnn- 

Elainant's  interest.  To  allow  Marshall  to  advise 
er  or  her  agent  upon  this  question  was  to 
enable  him  to  influence  materially  the  fixing  of 
the  value  of  the  property  while  negotiating  for 
its  purchase.  The  law  will  not  permit  an  at- 
torney to  deal  with  bis  client  in  this  way.  Such 
dealing  is  manifestly  against  the  ])olicy  of  tlie 
law.  As  much  so  as  a  purchase  bv  a  guardian 
fmm  his  wanl,  or  that  of  a  trustee  ^'onj  liis  reAtai 
que  trwd.  Such  transactions  are  not  held  to  be 
void  upon  the  ground  of  intentional  fraud,  or 
proven  bud  faith,  but  because  the  relations  of 
the  p;irtie8  arc  such,  that  the  one  may  make  use 
of  his  position  of  power  and  influence  over  the 
other,  or  of  his  superior  knowledge  derived  while 
in  the  employment  of  the  other,  to  take  an  un- 
fair advantage  of  him.  The  law,  upon  grounds 
of  high  public  policy,8eeks  to  destroy  the  temp- 
tation to  abuse  such  opportunities,  and,  there- 
fore, does  not  inquire  w nether  the  transaction 
was  fraudulent  or  not.  In  such  a  case  the  attor- 
ney,- by  continuing  to  ailvise  the  client  about 
the  pending  litigation,  while  at  the  sum?  time 
negotiating  for  the  purchase  of  the  property  in 
controversy  in  such  litigation,  confounds  his 
position  as  attorney  with  that  of  purchaser, 
and,  however  honest  he  may  •be,  the  purcha.««e  is 
not  permitted  in  any  case. 

"The  general  interests  of  justice  reouiring  it 
to  be  destroyed  in  every  instance,  ana  no  court 
is  equal  to  the  examination  and  ascertainment 
of  the  truth  in  much  the  greater  number  of 
cases."    Hawkley  v.  Cramer,  4  Cowen,  737. 

•'Where  fidelity  is  required,  the  law  prohibits 
everything  which  presents  a  temptation  to  he- 
tray  the  trust.  Tne  orison  which  deprecates 
temptation  is  the  offspring  of  infinite  >yisdom, 
and  the  rule  of  law  in  accordance  with  it  rests 
upon  most  substantial  foundations."  Henry  v. 
Raiman,  25  Penn.  St.,  359. 

"Where  the  law  creates  fiduciarv  relations,  it 
seeks  to  prevent  the  abuse  of  confidence  by  en- 
suring the  disinterestedness  of  its  agents.  It 
hoWs  the  relations  of  judge  and  party,  of  bu  ver 
and  seller,  to  be  entirely  inconsistent.  The 
temptation 'to  the  abuse  of  power  for  selfish  purr 
pom  is  80  great,  that  nothing  less   than  inea- 


pacity  18  efloctu.-il,  and  thus  a  disqualification  is 
wrought  by  the  mere  necessity  of  the  case.  Full- 
ness of  prjce,  abdencj  of  fraud,  and  fairncsj  of 
pureiia.sc  arc  not  suilicicnt  to  countervail  this 
rule  cif  pdlicy.  To  give  it  eflbct,  it  is  necessary 
t(»rjcogni7.e  a  rigiit  \i\  the  formjr  owner,  to  set 
tiie  sale  a.sido  in  all  oases  on  repayment  of  the 
UHiftey  ail  vanced."  Arni.*^trong  r.  Huston's  heirs. 
SOino,  5o4. 

Upon  this  branch  of  the  case,  after  full  recon- 
sideration of  tiie  question,  I  am  constrained  to 
adhere  to  the  rule  announced  uixin  the  former 
hearing. 

Second — It  is  insisted  that  the  relation  of  at- 
torney and  client  did  not,  in  fact,  exist  between 
the  coniphiinant  and  Marshall  at  the  time  of  the 
sale.  The  proof  shows,  to  my  entire  satisfaction, 
that  the  relation  did  exist  at  that  time.  With- 
out recapitulating  th3  evidence  on  this 
point,  it  is  sufficient  to  sa}',  that,  in  my  judg- 
ment, it  clearly  shows  that  Marshall  was  em- 
ployed by  the  ])orsons  known  as  the  "Colorado 
Springs  parties,"  of  which  complainant  was  one. 
These  persons  were  joint  owners  of  the  same  in- 
teret't  in  the  mine.  Nothing  was  mere  natural 
than  tluit  the  same  counsel  should  be  retained 
for  all.  The  record  shows  that  Marshall  ap- 
peared for  tlie  complainant  as  well  as  for  the  otn- 
ers.  That  complainant  was  aware  ^f  this  ar- 
rangoment,  and  acquiesced  in  it,  is  abundantly 
shown,  and  nothing  more  was  necessary  to  con- 
stitute the  relation  of  attorney  and  client.  I 
think  it  isalso  clear,  that  whilj  other  attorneys 
were  consulted,  Marshall,  who  resided  at  Lead- 
vill(»,  whore  the  mine  is  situated,  was  chiefly 
relied  upon.  I  am  also  »itisfied  I  hat  the  attor- 
ney's fees  were  to  be  paid,  and  weie  p.iid,  out  of 
the  proceeds?  of  the  mine.  The  original  evidence 
iomU  to  show  this,  and,  if  it  were  not  so,  it 
would  have  been  distinctly  denied  by  some  or  all 
of  the  resnond«»nts.  Add  to  these  considerations 
the  fact  that  the  relation  is  distinctly  admitted 
by  all  the  n  spondents  in  their  amencfed  answer, 
and  I  think  the  fact  must  be  regarded  a^  settled. 
It  is  true  that  the  suits  against  the  complainant 
and  others  had,  at  the  time  of  the  sale,  been  sus- 
pended, with  the  understanding  that,  in  case  of 
a  compromise,  they  should  be  dismissed;  but 
they  had  not  been  dismissed,  and  it  was  well  un- 
derstood that  if  the  settlement  was  not  accom- 
plished, the  suits  must  go  on.  So. that  the  rela- 
tion of  attorney  and  client  existed  in  full  vigor. 
If  complainant  did  not  sell,  she  had  to  contem- 
])late  a  continuance  of  the.  litigation  as  at  least 
possible.  The  Questions  involved  in  the  litiga- 
tion, in  case  it  did  go  on,  were  of  the  gravest 
importance  to  her,  and  it  was  upon  the  nature 
and  character  of  those  questions,  and  the  danger 
to  b'j  apprehended  from  an  adverse  decision  of 
them,  that  the  advice  of  Marshall  was  sought 
and  obtained  upon  her  behalt  as  a  part  of  the 
negotiations  for  the  sale. 

Third — It  is  insisted  that  complainant  has  not 
shown  that  she  ever  had  a  valid  title  to  share  in 
the  mine,  or  that  the  respondent,  the  Robert  E, 
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Lee  Mining  Company,  bases  its  claim  of  title 
upon  the  convuytmce  executed  by  her  to  Mar- 
shall. This  is  a  very  niatenul  question  in  the 
c^i^se,  and  it  is  now  for  the  first  time  presented 
It  has  been  heretofore  assumed  that  the  com- 
plainant was  the  owner,  in  c<iuity  at  Ircost,  of 
the  undivided  one-third  of  the  mine  at  the  time 
of  her  s;ilo  and  conve3'ancc  to  Marshall.  The 
title  to  the  mine  is  now  in  the  respondent,  the 
Ilobsrt  E.  Leo  Mining  Company,  conveyance  to 
that  company  having  been  made  some  time  af- 
ter the  purchase  by  Marshall.  If  that  company 
is  a  subsequent  purchaser,  with  notice  of  the 
rights  of  the  complainant,  it  may  be  charged  as 
trustee  for  complainant  to  the  extent  on.ly  of  the 
interest  which  she  had,  and  which  the  company 
has  acquired.  But  if  the  complainant  had  no 
title,  and  the  company  acquired  nothing  by  vir- 
tue of  her  conveyance  to  Marshall,  she  cannot, 
of  course,  subject  to  her  use  any  title  if  derived 
from  anotlier  source.  It  is  now  said  that  com- 
plainant held  under  an  option  bond;  that  all 
ner  rights  under  said  bond  had  been  forfeited; 
that  she  had  no  title,  and  that  the  company  de- 
rived a  perfectly  good  title  fro  .1  the  patentee. 
If  so,  the  fact  may  be  shown,  and,  if  shown,  the 
complainant  cannot  recover  as  against  the  com- 
pany. Further  comideration  of  this  defense 
will  be  rcfservcd  until  proof  applicable  to  it  has 
been  produced  and  the  parties  are  heard  thereon. 

Fourth — It  is  insisted  that  the  respondent,  the 
Robert  E.  Lee  Mining  Company,  is  a  bona  fide 
purchaser  for  value  and  without  notice.  Upon 
the  consideration  of  this  part  of  the  defense, 
some  very  important  questions  may  arise  respect- 
ing the  rights  of  the  cor)K)ration,  and  as  to  how 
far  and  under  what  circumstances  notice  to  the 
incorporators,  stockholders  or  directors  will  con- 
stitute notice  to  the  corporation.  The  further 
consideration  and  linal  determination  of  these 
questions  may  w^U  be  postponed  until  the  final 
hearing. 

Fifth — It  is  insisted  that  complainant  should 
b3  denied  relief  on  the  ground  ol  laches.  As  at 
present  advised,  I  should  be  inclined,  to  hold  that 
the  complainant's  delay  in  bringing  suit,  and 
hnr  failure  promptly,  upon  discovering  the  fraud, 
to  give  notice  of  her  purpose  to  rescind  the  con- 
tracts of  sale,  are  fatal  to  her  right  of  recovery,  at 
least  as  against  the  respondents,  who  are  not 
named  in  the  originul  hill.  I  shall,  however, 
reserve  the  determination  of  this  question  until 
the  final  hearing. 

Sixth — Some  of  the  material  allegations  of  the 
bill  are  not  denied  by  the  answer,  and  the  Ques- 
tion is  made,  whether  such  allegations  stanu  ad- 
mitted or  mu^t  be  proved.  Upon  re-examination 
of  the  authorities,  I  have  reached ihe conclusion, 
that,  in  cases  where  the  answer  neither  admits 
nor  denies  the  allegations  of  the  bill,  they  must 
be  proved  upon  the  final  hearing.  Young-  v. 
Grant,  6Cranch.,  51;  Brown  v.  Pierce,  7  Wall., 
211;  Brooks  V.  Byam,  1  Story,  297. 

tieventh — It  is  insisted  that  the  complainant 
has  not  shown  that  Marshall  secretly  pur- 
chased on  behalf  of  Howbert  and  his  associates.  I 


The  conclusion  reached  upon  the  former  hearing, 
that  Howbert,  Sigafus,  Crowell  and  Humphrey 
were  secretly  interested  in  the  purchase  made  by 
Marshall,  was  based  partly  upon  the  pleadings 
and  thu  failure  of  the  res()ondents  distinctly  to 
deny  the  allegations  of  the  bill  upon  this  sub- 
ject, and  partly  upon  the  evidence  and  the  facts 
and  circumstances,  which,  in  the  judgment  of 
the  c^mrt,  clearly  pointed  to  this  conclusion. 
Leaving  out  of  view  any  consideration  of  the 
oleadings  in  the  case,  I  am  still  inclined  to  ad- 
here to  the  conclusion  originally  announced. 
As,  however,  it  may  not  be  entirely  clear  that 
all  of  the  defendants  here  named  were  advised 
of  Marshall's  intended  purchase,  and  promised  nn 
interest  therein  before  it  was  consummated,  I 
am  disposed  to  leave  this  question  open  for  fur- 
ther consideration  upon  the  final  hearing. 

jB^/i^— The  application,  for  rehearing  upon 
the  ground  of  newly  discovered  evidence  is  next 
to  be  considered.  The  afiSdavits  filed  in  support  of 
this  application  show  that  the  newly  discovered 
evidence  is  directed  mainly,  if  not  wholl}^  to 
the  following  questions : 

L     What   was  the  actual   value  of  the  com- 

!)lainant's  interest  in  the  mine  at  the  time  of 
ler  sale  to  Marshall  ? 

2.  Was  there  actual  fraud  or  concealment 
practiced  by  Marshall  in  making  said  sale? 

3.  Did  tne  relation  of  attorney  and  client  ex- 
ist between  complainant  and  Marshall  af^  that 
time? 

Upon  all  of  these  points  the  proposed  testi- 
mony, even  if  newly  discovered  and  material, 
is  only  cumulative.  These  points  were  fully 
litisated  upon  at  the  former  hearing,  and,  ac- 
cording to  the  well  settled  rule  in  such  caso.<«j 
they  cannot  now  be  reojiened  for  further  amsid- 
eration.  The  objection  to  the  admission  of  the 
alleged  newly  discovered  evidence,  on  the  ground 
that  it  consists  of  the  testimony  of  witnesses 
who  have  been  once  examined,  is  also  well  ta- 
ken. A  court  of  equity  cannot  afibrd  to  estab- 
lish a  precedent  which  will  allow  the  defeated 
party,  after  discovering  where  the  cause  pinches, 
to  look  out  witnesses  to  bolster  up  the  faulty 
parts  of  his  cause.  To  allow  this  would  be  t<i 
make  litigation  practically  interminable,  and 
would  also  lead  to  perjury.  Ruggles  v.  Eddy,  11 
Blatchf.,  524;  Page  v.  Tel.  Co.,  11  Hatchf.,  118; 
Jones  V.  Purefoy,  1  Vernon,  46;  Finley  v.  T  yler, 
3  T.  B.  Monroe,  400;  Brewer  v.  Bowman^  3  J.  J. 
Marshall,  492. 

The  application  for  rehearing  upon  the  ques- 
tions above  stated,  on  the  ground  of  newly  dis- 
covered evidonce,  is  overruled. 

The  result  of  the  foregoing  views  is,  that  the 
interlocutory  decree  heretofore  rendered  must 
be  set  aside,  and  that  the  case  must  be  consid- 
ered as  reopened  for  further  hearing  upon  the 
following  questions  only: 

L  Whether  the  comiHainant  must  fail  in  this 
action  upon  the  ground  that  she  had  no  title  to 
the  one-third  interest  in  the  mine  which  she 
sold  and  conveyed  to  Marshall  ? 

2.    Whether  the  respondent,  the  RoWrt   B*. 
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TiCe  Mining  Company,  is,  us  against  tlic  com- 
plainant, an  innocent  purchas^or  for  value  and 
without  notice? 

3.  Whether  the  complainant  must  fail  in 
tliis  action  U|Nm  the  ground  of  laches? 

The  res|xm<lent8  may  amend  their  answer  on 
or  hefore  the  September  rules,  by  making  any 
allegations  proper  to  put  in  i^:sue  the  matters  of 
defense  above  stated,  and  the  ecnnplainant  may 
reply  instantor,  or  under  the  rules.  iJotli  par- 
ties are  at  liberty  to  take  further  testimony 
upon  the  points  here  indicated. 


REAL  ESTATE— SALE  AND  POSSESSION- 
VENDOR'S  LIEN— RENT. 


SUPREME  COURT  OF  COLORADO. 


WoRttEL  17.  Smith. 


April  Term,  1882. 

Wlioro  roHl  oatiito  wns  fiolil  to  be  fuUy  piilU  for  by  a 
given  date,  in  which  a  deed  for  tlio  prciniHcs  wiitt  to  hu 
Kiveii  and  powiett^ioii  Burrcndered  :  Uetd^  tliat  the  vendee, 
having  made  default  in  tmynient  of  the  purchHMe  money, 
18  not  entitled  to  poaessfon  until  full  payment  be  macle 
in  accordance  with  tlio  terms  of  sale. 

If  default  be  made  in  the  payment  of  unsecured  pur- 
chase money,  in  anch  case,  and  the  grontor  obtain  a  de- 
cree awarding  him  a  vcndor'a  lien  (»ii  the  premises  sold, 
with  right  of  possession  until  payment  of  such  pun;hase 
money  :  Hdd^  that  no  rent  accrues  against  the  vendor 
for  retention  of  the  premises  during;  such  default  of  nav- 
iiient,  although  a  deed  of  the  premises  was  delivered  tne 
purchaser  prior  to  his  default. 

The  claim  for  such  rents  having  been  interposed  as 
payment  of  purchase  money,  in  tlie  action  for  the  ven- 
dor's lien,  cannot  afterwards  be  interposed  as  a  counter 
claim  in  an  action  for  the  recovery  of  the  purchase 
money. 

Beck,  J. 

The  judgment  sought  to  be  reversed 
wasfounaed  upon  a  promissory  note,  exeeuted  by 
Worrel  to  Smith,  in  part  payment  of  a  house 
and  lot  purchased  from  the  latter. 

The  defense  was,  that  after  execution  of  the 
deed  to  Worrel,  Smith  continued  to  occupy  the 
premises  for  a  period  of  thirteen  month's,  for 
which  period  the  sum  of  9325  was  claimed  to  be 
due  for  rents. 

The  action  was  commenced  before  a  justice  of 
the  peace,  and  an  appeal-  taken  to  the  county 
court,  where  the  cause  was  tried  to  the  court 
without  a  jury,  and  the  counterclaim  for  rent 
disallowed,  upon  the  ground  of  a  former  adjudi- 
cation of  the  same  demand  in  an  action  institu- 
ted in  the  district  court  of  Las  Animas  County. 

The  disallowance  of  the  cross  demand,  and 
the  striking  from  the  files  of  the  account  for 
rent,  are  the  errors  complained  of. 

Counsel  for  plaintiff  in  error  argue  that  the 
subject  matter  of  the  counter  claim  filed  in  this 
cause^is  not  identical  with  the  claim  presented 
in  the  district  court.  That  the  rent  claim  there 
presented  was  not  within  the  material  issues  le- 
gally raised  by  the  pleadings  in  that  case,  and 
that  it  was  not  brought  in  question  by  the  evi- 
dence, and  necessarily  determined  upon  the  mer- 
\\a  ;  hence  the  decree  in  that  ca^e  does  not  Qoq- 


clude  or  estop  the  plaintifl'  in  error  from  assert- 
in;:;  the  claim  in  the  present  action. 

From  a  consideration  of  the  facts  disfclosod  by 
the  record,  and  an  oxnnii nation  of  the  evidence 
relating  to  the  proceedings  in  the  district  court, 
we  are  of  opinion  tliat  thon^  way  such  an  ndjndi- 
^ation  of  tiie  identical  subject  matter  of  l\\\6 
counter-claim  in  the  district  court,  jis  eoneludes 
the  plain tiir  in  error  from  again  asserting  it  in 
the  present  action. 

Smith,  the  plaintiff,  clain^MJ,  in  nis  complaint 
in  the  district  court,  that,  by  the  terms  of  the 
written  agreement  of  snle,  he  was  to  retain  i»os- 
sessionof  the  premises  sold  until  full  psiyment 
of  the  purchase  money  was  madp;  that  12(0 
of  the  amount  was  to  be  paid  in  cash,  and  the 
balance,  {4C0,  in  pcrFonnl  property,  which  fn- 
cluiled  a  mare  and  colt,  valued  at  $90.  That  full 
payment  was  to  be  made  by  September  1,  1878, 
when  possession  of  the  jiremises  was  to  be 
given.  That  he  had  executed  and  delivered  a 
deed  of  the  premises  to  Worrel,  prior  to  that 
date,  but  that,  at  the  date  of  filing  the  com- 
plaint, October  8,  1878,  the  cash  payment  of 
•200  had  not  been  made,  nor  had  the  mare  and 
colt  been  delivered.  He  averred  that  he  held 
no  security  by  mortgage  or  otherwise  for  the 
unpaid  purchase  money, amounting  to  $290,  and 
that  Worrel  had  instituted  a  suit  against  him 
before  a  justice  of  the  peace  for  po^•ses8ion  of 
the  premises. 

The  plaintiff  prayed,  among  other  things, 
that  he  be  decreed  a  vendor's  lien  on  the  prem- 
ises, with  a  right  to  retain  possessii»n  until  full 
payment  should  be  made  therefor.  Worrel  an- 
swered the  above  mentioned  complaint,  setting 
up,  among  other  facts,  that  the  mare  and  colt 
had  been  delivered ;  that  the  •2CK)  dollars  was 
paid  by  way  of  rent  for  the  premises  retained 
and  denying  any  indebtedness  whatever.  He 
denied  that  the  premises  were  retained  as  secu- 
rity for  the  payment  of  the  purchase  money, 
and  avers  that  they  were  retained  for  the  pur- 
pose of  defrauding  him,  Worrel,  out  of  the  rent, 
alleging  a  promise  on  part  of  Smith  to  pay  a 
reasonable  rental  theretor,  but  that  Smith  was 
insolvent,  and  the  rent  was  consequently  uncol- 
lectible. 

The  answer  also  avers  that  defendant  Worrel 
executed  his  promissory  note,  with  two  sureties, 
for  the  $200,  which  Smith  had  accepted,  and 
that  this  note  was  paid  by  the  rents  of  the 
premises,  and  damages  for  detention.  He  avers 
that  these  damages  amount  to  the  sum  of  $370.75 
after  deducting  the  amount  of  said  promissory 
note,  and  he  demands  judgment  against  the 
plaintift  for  this  balance,  together  with  the  sum 
of  $50  per  month  from  the  7th  day  of  February, 
1879,  until  iKwsession  of  the  premises  should  be 
restored  to  him. 

Issues  were  therefor  made  in  this  proceeding, 
whether  the  premises  sold  Worrel  had  been  paid 
for,  and  whether,  under  the  contract  of  sale, 
Smith  was  entitled  to  possession  of  the  premises 
until  full  payment  should  be  made  therefor. 

The  district  court  found  that  tbe  witre  apd  coU 
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hu|i  not  been  del ivertnl,  uovIkkI  the  $2(K), dollars 
been  paid,  but  that  a  note  with  sureties  had 
been  accepted  for  the  payment  of  tin*  l.ittersuni 
of  money.  The  decree?  was,  tliat  plaintlH'  Mir- 
render  iX)9session  of  the  pnMnisoscnj  pjiyment  <»f 
$90  in  money  by  tlie  defendant  \V(»rnl,  t>r  niM)n 
the  delivery  of  the  mare  and  colt. 

That  proceeding,  uithou^rli  in  many  rcsj)eet8 
irregular,  8i*tth'd  the  question,  tijat,  under  the 
contract  of  sale,  Smith  was  (Mititled  to  retain 
possessiim  of  the  premises  sold  Worrel  until  pay- 
ment of  the  purchase  money  and  proiwrty;  also 
that  full  payment  of  lUMtlier  mtmey  nor  pn»p- 
erty  had  oeen  made,  but  that  a  note  with  secu- 
rity having  been  aecei)tcd  for  the  m»>n«y  pay- 
ment, ]>laintii!*  wits  not  entitK*d  to  von  lor's  lien 
for  tlie  8200,  but  wan  entitle<l  to  such  lien,  with 
p.w session,  until  payment  of  the  balanc<\ 

The  issues  tenuered  by  Worrul  in  the  actitni 
in  the  district  court  involved  a  construction  of 
the  contract  t^f  sale,  and  the  adjudication  there- 
under of  T)ossKJS8ion  until  piynient,  was(M|uiva- 
lent  to  a  decision  th:it  no  pints  wen;  to  accrue 
until  Worrel  should  pay  for  the  iminists. 

Thec»>unte>  laini  for  rents,  tncrefore,  which 
was  afterwards  filed  in  the  present  acticni  in  the 
county  cmrt,  was  anattemitton  the  p.irt  of  Wor- 
rel tore-open  the  question  of  his  rijrlit,  under 
the  contract  of  sale,  to  charge  rent  f(»r  th(*  prem- 
ises prior  to  obtaining,  or  being  entitled  to  pos- 
session. 

We  are  of  opinion  that  the  former  adjudica- 
tion of  this  question  in  tlie  district  court  consti- 
tuted a  bar  to  its  consideration  in  the^as.'  be- 
fore us.  It  is  res  (idjudusUa,  The  judgment  of  a 
court  of  concurrent  Jurisdiction  directly  u|M)n 
the  point  is  conclusive  upon  the  same  matter 
directly  in  question  in  another  court.  Shelden 
et  al.  V,  Patterson,  55  ill., 607 ;  Sawyer  v,  Wooil- 
bury,7  Gray,  502. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Sec uitiTY  Dank    ok    3Iinnesota    v,    Li:tt<;rex 

and  another. 


August  IG,  lcS82. 

A  nicrclinnt  linviiif;  rcJ[^eivcK1  nil  ordi^r  for  j^ondn  from  n 
foreign  i*orref>iwii(ient  wiiip|>ei]  t lie goo<1s  hy  a  coinnion 
carrier,  takiiifr  biUM  of  bulijiir,  bv  thrterinj^or  which  the 
Ijoods  wore dcTlvored  nt  their (TfKtluaiU'y  to  the  ship|K'ror 
hUordcr.  The  nirrchrnr  ihcn^dnjw  Inlls  of  I'xHunijje  for 
tho  price  of  tho  goodh>  (»ii  the  i)brftoii  onbM  hit;  theiji,  i>:iy- 
ablo  to  the  nierrhHiit's  own  order  'Mi  i\i\yr-  :\fLer  ^ight. 
Attachiufr  the  bUlH  yt  hidhiir  iii(loVs<>d  in  blank  (o  the 
drafts,  and  indornlng  the  buter  in  bbiiik,  the  merchant 
had  tlie  drafts  diiM*ounted  at  iMUik,  it  btMni;  then  agreed 
in  jmrol  with  the  liaqk  that  tlie  biUn  ol  buhnir  Hhonbl  not 
be  deUvered  to  the  drawee  until  the  draft  kIiouUI  lie  f>niil. 

i/e/rf,  that  indciiondent  of  the  parol  agreement,  and 
connldered  aa  a  matter  for  mereiy  leiral  interpretation, 
the  transaction  did  not  iui)>ort  a  sale  of  tho  goods  upon 


(^'*dit,  or  di'termine  that  the  drawee  wwi  entitled  to  the 
'niiUof  lading  ni>on  his  acceptance  of  the  drnfta  and 
wilhont  payment. 

TI.e  I  ntbiiKnicnt  and  delivering  of  the  billa  of  Jading 
diii  nut  (-onMlitutc  a  written  <H>nliact  pre^nninbly  cimi- 
plet(>  in  it^4el^,  and  of  a  nature  to  exclude  evidence  of  the 
parol  Hgrccmcnt. 

DifKIXSON,    J. 

Defendants  were  en.srnpcd  in  busineKsaH  ctmi- 
niJHsion  nuM'chnntsnt  Minnea|Kilii«.  Zantzinger 
iV:  l^tin,  doing  husineHs  at  naltiinore,  Mat  viand, 
i)rd<»red  fnnn  thiin  ac|uantity  of  flour.  Defend- 
ants hhi[)|K*d  the  flour  to  Baltimore,  taking 
biil^'  of  hidinsr,  bv  the  terms  of  which  the  flour 
was  to  be  delivered  to  the  di'fendantB  them- 
8flves  or  to  their  order,  at  Baltimore.  The  de- 
fLMuhmts  then  drew  bills  of  cxehangeon  Zant- 
zinp:er  &  Son  for  the  amount  of  the  price  of  the 
fl«»ur,  payabU?  to  the  defendants'  own  order  30 
days  after  sight.  Indoisinfi:  Ihesc^  bills  of  ex- 
ehange,  the  defendants  procured  them  to  be  dis- 
counted by  the  plaintifls.  When  these  l)ill« 
weie  discounted,  the  bills  of  lading  indorsed  in 
blank  by  the  defendants  were  attached,  and 
w(!re  so  tranf^ferred  to  the  ])hiintifi.  The  plaint- 
ifr  forwarded  the  drafts,  acconi|Kinied  by  tlic 
hills  of  lading,  to  its  corresiHindent  in  the  esist, 
hy  whom  the  drafts  were  presented  to  the  drawees 
for  acceptance,  and  were  accfptcc.  U)M)n  the 
acceptance  of  the  drafts  the  bills  of  lading  wero 
delivered  to  the  drav^ees,  Zantzinger  &  Son, 
and  the  flour  thus  passed  into  their  hands. 
Shortly  after  this,  and  before  the  maturity  of 
the  drafts,  Zantzinger  &  Son  became  insolvent, 
and  the  drafts  were  not  paid. 

This  action  is  bmught  by  the  plaintiff  to  re- 
cover of  the  defendants  upon  their  indorse- 
ments of  the  drafts.  To  defeat  a  rocovery  the 
drfi'udants  claim  that  both  by  the  legal  inter- 
pretation of  the  transaction  as  above  stated,  and, 
moreover,  by  express  agreement  made  in  paml 
at  the  time  the  drafts  were  discounted,  the  bills 
of  lading  were  to  Ikj  treated  as  wruriVt/ for  the 
jxtymcnt  at  the  accompanying  drafts,  and  that 
]>hiintifl*had  hence  no  right  to  aeliver  them  to 
the  drawee  until  such  payment.  On  tho  part 
of  the  nlaintifl  it  is  claimed  that  by  the  iaw,  in- 
deiK»n(ient  of  any  express  agreement,  the 
drawees  were  entitled  to  the  bills  of  la<ling 
upon  the  acceptance  of  the  drafts,  and  that  to  re- 
ceive parol  evidence  of  an  agreement  that  they 
should  not  be  delivered  until  pavment,  is  to 
qualify  or  alter  by  parol  the  legal  effect  of  the 
written  contract  expressed  in  the  indorsement  of 
the  hills  of  lading.  If  it  be  conceded  that  if  the 
defendants,  uptni  shipping  the  flour,  had  titken 
bills  u{  lading,  by  the  terms  of  w*hich  the  prop- 
erty was  deliverable  to  Zantzinger  &  Son,  and 
had  then  had  tho  drafts  di^couflted  with  such 
bills  of  lading  attached,  the  legal  import,,  from 
these  facts  alone,  would  have  teen  a  sale  of  the 
flour  to  drawees  upon  credit,  to  be  perfected  bv 
their  acceptance  of  the  drafts,  (Nat.  Bank  of 
Commerco  v.  Merchants'  Nat.  Bank,  91  U.  S.  92) 
Marine  Bank  of  Chicago  v.  Wright,  48  N.  Y.  1,  ; 
it  does  not  follow  that  such  would  have  been 
the  result  in  this  case.    Whenever  that  is  con- 
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sidcred  to  be  the  legal  effcet  of  the  traneaction, 
it  is  because,  from  its  very  natdrey  there  is  de- 
ducible  tlie  intention  in  the  minds  of  the  par- 
tics  that  it  should  be  so.  And,  for  tlicsanie  rc*>a* 
son, — that  is,  the  result  de)M!nd8  U|K)n  the  in- 
tention of  the  parties  so  far  as  that  is  disclosed, 
or  can  be  discovered/  ffrom  the  nature  of  the 
transaction— if  such  nn  intention  is  not  shown 
or  expres8ed,  the  contract  will  not  be  si)  inter- 
preted. Benj.  Sales.  (3il  Ed.)  381.  382  j  Dows  v. 
Nat.  Exchange  Bank  of  Milwaukee,  91  U.  8.  618, 
CSS,  (>34.  That  from  a  transaction  like  that  pre- 
sented in  this  case,  and  above  stated,  the  legal 
conclusion  does  not  follow  that  it  was  intended 
to  make  a  sale  of  the  property  upon  credit, 
and  that  the  drawees  shoulil  receive  Ihe 
bills  of  lading,  upon  acceptance  of  the  drafts, 
is  well  e8tablishc*<l  bv  authority^  Benj.  Sfiles, 
3<S2  400;  Dows  r.  Nat"  Exchange  Bank  of  Mil- 
waukee, 1)1  U.  8.  618;  Farmers*  ct  Mech.  Nat. 
Bank  of  Bufialo  r.  Tjogan,  74  N.  Y.  568;  Seymore 
V.  Norton,  105  Mass.  272;  Stollenwerck  v.  Thatch- 
er, 115Maffs.,  224;  Newcomb  v.  Boston  A  Lowell 
R.  Co.  Id.  230;  Jenkyns  v.  Brown,  14  Q.  B.  (14 
Adol  A  K.)  496;  Mason  v.  Great  Western  Ry.  Co. 
31  U.C.  (Q.  B.)  73.  The  taking  of  bills  of  lad- 
ing making  the  goods  deliverable  to  the  order  of 
the  shipper  rather  than  to  the  person  for  whom 
thay  were  ultimately  destined,  has  been  consid- 
ered*'almost  conclusive"  proof  of  an  intenticm  on 
the  part  of  the  consignor  to  retain  thejtis  dinpo- 
wndi  although  subject  to  be  rebutted,  Dows  v. 
Nat.  Exchange  Bank ;  Jenkyns  v  Brown,  mpra. 

We  conclude  that  the  transaction  itself,  inde- 
pendent of  the  parol  agreement,  considered  as  a 
matter  for  merely  legal  interpretation,  did  not 
express  or  import  a  sale  upon  credit,  or  deter- 
mine that  the  drawees  were  entitled  to  the  bills 
of  lading  upon  acceptance.  It  follows  that  there 
was  no  error  in  the  charge  of  the  court  of  which 
the  plaintiff  can  complain.  It  is  also  clear  that 
the  receiving  of  parol  evidence  of*  an  agreement 
that  the  bills  of  hiding  should  not  be  delivered 
to  Zantzinger  &  Son  until  payment  of  the  drafts 
did  not  contradict  or  vary  a  contract  of  the  par- 
ties made  in  writing,  and  to  which  the  1/iw  itself 
gives  a  certain  and  invariable  effect.  The  trans- 
action, taken  as  a  whole,  had  not  the  fixed  legal 
efft^ct  claimed  on  the  part  of  the  plaintiff.  The*- 
indorsement  of  the  bills  of  lading  did  not  consti- 
tute a  written  contract  having  a  fixed  definite 
meaning  in  the  law  presumably  complete  in  it 
self,  and  which,  hence,  should  exclude  from  con- 
sideration all  express  parol  agreements  as  to  the 
conditions  annexed  to  their  transfer.  Bills  of 
lading  are  not  properlv  negotiable  instruments, 
—2  Daniell,  Neg.  Inst^  (2d  Ed.)  1730,  1731,— but 
stand  as  a  substitute  and  symbolic  representa* 
tiveofthe  propertv  described  in  them.  The  in- 
dorsement ana  delivery  of  these  instruments 
had  no  such  fixed  *  legal  effect  as  flows 
from  the  indorsement  of  negotiable  paper,  but 
operated  rather  as  a  delivery  of  the  flour  itself. 

We  find  no  error  in  the  case,  and  the  order 
refusing  a  new  trial  is  afiSrmed. 


NEW  JER8EY. 


{Supreme  Qmrt.) 


The  Village  of  Warren  r.  John  W.  Wright. 


Etidcnre — in  acHoix  for  ivjtiry  firm  iJcftitixc  mh- 
walk — (vidtmce  in  relntlial, '  as  to  prairus  phy^icQl 
c(yi\c^ion  of  the  plaivtiff, — In  ixw  action  iigaiuht  a 
village  to  recover  damages  for  injnrit  s  f n  m  (he 
falling  of  a  sidewalk,  the  plain  till' chiiming  th^it 
he  received  an  injury  in  his  h^ck,  flic  (lefiiidnnt 
introduced  evidenccof  a  prevuais  ccmplaint  on 
.his  part  of  weakness  in  the  back.  In  answer  to 
this,  witnesses  on  the  part  of  the  ]>laintiir  were 
allowed  to  testify  to  their  not  having. heard  any 
complaint  by  him  in  regaid  to  liisback  previ- 
ous to  the  accident.  Heldj  that  though  ofii  iie*:- 
ative  character,  and  entitled  to  hut  little,  il'any, 
weight,  it  was  not  irrelevant. 

Some — 08  explavotory  of  plaint  iff  anitivuivg  a  jt.vr- 
vcy  after  he  kos  injured. — A  party,  sifter  reeeiv- 
ing  a  personal  injury  from  a  defective  j^idcwiilk 
in  this  state,  went  to  Canada,  where  his  deposi- 
tion was  taken  in  a  suit  by  him  i6  recover  dtini- 
ages.  In  the  cross-examination  he  was  asked  if 
he  stopped  over  at  any  place  on  his  return  to 
Canada,  and  answered  that  he  did  not,  and 
then  said  in  exidanation  that  a  physiciNn  on 
the  train  advisee!  him  not  to  sto]i  (  fi'ov(  r  night, 
but  to  get  home  as  soon  as  he  couhl :  •  Jiir/r/,  .that 
in  rebuttal  of  the  inference  as  to  his  physical 
condition,  which  might  be  drawn  from  the  fact 
of  his  being  able  to  go  through  to  C^  n  da  with- 
out an}'  stopping,  it  was  ]m>per  for  hi  in  to  give 
his  reason  for  not  sto)>pingover. 

Same— an  to  physical  cmiditton  of  planHtff  a  year 
before  receicitig  a  personal  injury. — >Vhere  a  plaint- 
ift  left  Camida  to  go  to  the  village  of  Warren,  in 
this  state,  in  March,  1876,  and  tl.ere  received  a 
personal  injury  in  May,  1877,  by  the  falling  of  a 
sidewalk,  in  a  suit  by  nim  against  the  village, 
evidence  on  the  part  of  the  plaintifl'as  to  his 
good  physical  ccmdition  when  he  left  Canada 
was  objected  to  as  too  remote  :  Held,  that  as  therj 
was  testimony  on  the  part  of  the  defendant  as  to 
the  p<x)r  heallh  of  the  plaintiff  but  a  short  time 
after  his  coming  to  Warren,  the  objection  was 
without  force. 

Error  xciU  )iot  always  reverse—aH  to  admission  of 
evidence,— On  the  trial  of  an  action  to  recover  for 
an  injury  from  the  defective  sidewalk,  the  court 
admitted  on  the  part  of  the  plaintiff  evidence  of 
the  rebuilding  of^the  walk,  the  manner  in  i\hich 
it  was  built,  and  that  it  was  different  fioni  the 
mode  of  the  original  construction:  Held,  that 
while  this  evidence  should  not  have  been  re- 
ceived, yet  as  there  was  much  testimony  that 
the  sidewalk  had  come  to  be  in  a  nianifjstly  de- 
fective and  unsafe  condition,  the  rec<j)tion  of 
such  evidence  was  not  a  fatal  error. 

In  the  same  proceeding  it  was  error  to  admit 
evidence  on  the  part  of  the  plaintifi  that  he  was 
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a  married  mun,  and  Iwid  a  funnlv;  but  tho  de- 
fondant  having  proved  the  eaine  fact,  and  the 
plaintiiFH  coiuiscl  afterwards  having  withdrawn 
i^ncli  evidence  from  the  jury,  the  error  w«8  re- 
garded lis  a  hannlfss  one,  though  there  might 
6e  a  question  whether  the  withdrawal  of  the 
plaintiffs  evidence  on  this  ])oint  wouUl  have 
cured  the  error. 

Infraction — (/Ivhig  fads  of  one  side  only. — An 
instruction  which  sets  forth  at  length  the  facts 
OS  testified  to  bv  the  party's  own  witnesses,  and 
upon  the  hypothesis  of  the  belief  of  such  facts 
directs  the  jury  how  to  find,  is  objectionable, 
and  is  properly  refused. 

Same — statinff  facts  (u  congtUtiting  due  care. — An 
instruction  is  faulty  which  details  certain  facts 
as  constituting  ordinary  care  and  diligence,  in- 
stead of  leaving  it  to  the  jury  to  determine, 
from  all  the  evidence  in  the  case,  whether  there 
had  been  the  exercise  of  due  care  and  diligence 
b}^  the  party  charged  with  negligence. 

Same — cfmHrucd — as  whether  ast  .ming  a  contro- 
verted question  of  fact, — In  an  action  against  an 
incorporated  village  to  recover  for  a  personal  in- 
jury alleged  to  have  resulted  from  a  defective 
sidewalk,  the  defendant  asked  an  instruction  to 
the  effect  that  if  the  sidewalk  was  constructed 
by  adjacent  lot  owners  then  there  would  lie  re- 
quired of  the  corporation  only  a  certain  measure 
of  diligence.  The  court  modified  this  instruc- 
tion by  saying,  "  that  w  here  a  corporation  au- 
thorizes the  lot  owner  to  construct  the  sidewalk, 
it  is  the  duty  of  the  corporation,"  etc.  The 
modification  was  held  not  to  be  obnoxious  to  the 
criticism  that  it  assumed  that  the  corporation 
authorized  and  directed  the  construction  of  the 
sidewalk,  or  that  it  was  done  under  its  super- 
vision, when  that  was  a  contested  point  in  the 
case  whether  the  sidewalk  was  thus  constructed, 
or  was  built  entirely  by  the  lot  owner.  The 
word ''authorize"  imported  no  more  than  the 
corporation  allowing  the  lot  owner  to  construct 
the  sidewalk,  as  he  might  well  have  done  un- 
der the  village  ordinance. 


CALIFORNIA. 


{Supreme  Court,) 


King  v«.  La  Grange:    August  15,  1882. 

Ejectmmt—Uniled  Stales  O^ers^Mint—EjeCtr 
ment  will  lie  against  an  ofbcer  of  the  United 
States,  in  possession  as  such  officer,  of  premises 
used  as  a  Branch  Mint  of  the  United  States. 

Jurisdiction^- Parties — Records — In  all  cases 
where  jurisdiction  depends  on  the  party  it  is  the 
party  named  in  the  record.  Where  the  right  is 
in  the  plaintiff,  and  the  possession  is  in  the  de- 
fendant, the  inquiry  cannot  be  stopped  by  the 
mere  assertion  of  tiU9  in  a  sovereign. 


Tfie  Law  of  the  Case — As  defendant  did  not 
prove  any  additional  material  facts  which  he 
omitted  to  prove  on  a  former  trial,  the  decision 
of  this  Court  on  the  former  appeal  (50  Cal.  328) 
became  the  law  of  the  Case. . 

EMcnce—Jies  Inter  Alios  Acta — Thu  Court 
pro[)erly  ruled  out  a  letter  of  counsel  for  legatees 
of  deceased  Wan!  to  t\\e  Sccretaey  of  the  Treas- 
ury, concerning  a  hill  filed  against  surviving 
piirtners  of  deceased  for  an  accounting,  on  the 
ground  that  it  was  res  inter  alios  acta. 

Artioti — Successor  in  Interest. — The  objection 
that  the  Court  had  not  the  power  upon  the  death 
of  Swain,  former  Superintendant  of  the  Mint,  to 
continue  the  action  against  defendant,  as  his 
successor  in  interest,  heldj  too  late.  Such  point 
was  made  on  the  former  appeal. 


HoLBRooK  vh.  McCarthy.    July  29,  1882. 

Agent — Specific  Performance — Totxs — Real  Estaie 
Broker—  Verdict--  Evidence. — Action  to  compel 
specific  performance  of  an  agreement  to  convey 
real  estate.  Judgment  for  defendant.  Hdd^  the 
general  verdict  covered  all  the  issues,  and,  be- 
ing founded  on  conflicting  evidence,  it  would 
not  be  disturbed  on  appeal. 

Further:  the  documentary  evidence  shows 
that  defendant't  agent,  a  real  estate  broker,  did 
not  act  within  the  scope  of  his  authority.  He 
was  authorized  to  sell  for  $72,175,  but  sold  for 
S72,000,  and  bound  his  principal  to  pay  out  of 
that  sum  taxes  amounting  to  $1,152.35.  Such  a 
sale  was  not  authorized. 

True,  the  property  was  bound  for  the  taxes 
imposed  upon  it,  but  their  payment  was  a  duty 
of  the  owner,  with  which  tne  agent  had  noth- 
ing to  do.  He  was  not  employed  to  pay  taxes 
nor  to  contract  for  their  payment. 
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{New  cases  filed  since  our  last  report,  up  to  Sept.  20, 1882.] 


1296.  Hariy  W.  Jonaa  v.  James  M.  Jonea,  executor. 
Error  to  the  DIatriot  Court  of  Trumbull  County.  Ratliff, 
Thayer  and  Ollabn  for  plaintiff. 

1297.  R  P.  Bucklnghan  et  al  v.  The  State  of  Ohio  et  a1. 
Error  to  the  Diatriot  Court  of  Clermont  County.  M. 
Johnston,  Aahbum  A  Hulick  for  plaintiff;  Brunangh  A 
Swing,  Nichols,  Qrifilth  A  Davis  and  Dowdney  A  Parrott 
for  defendanta. 

1298.  Henry  Flelg  v.  Sleet  A  Roaa.  Error  to  the  Dla- 
trict  Court  of  Brown  County.  W.  D.  Young,  for  plaint- 
iff; W.  H.  Sly,  aod  O.  W.  Harding  for  defendanta. 

1290.  Joshua  Lear  et  al  v.  Jamaa  Halstead  et  al.  Er- 
ror to  Diatriet  Court  of  Brown  County.  Moore  A  Hard** 
ing  fbr  plaintlfBi ;  P.  W,  G,  {joudop  for  deflpndania, 
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Chief  Justice  Okey,  with  Judges  White,  John- 
son, Mcllvaine  and  Longworth,  were  present  at 
the  opening  of  court  on  Tuesday  morning.  Af- 
ter hearing  the  Journal  of  their  last  session  read, 
the  court  adjourned  until  Thursday  morning. 

The  judges  all  report  in  good  health,  and  en- 
ter at  once  Upon  the  arduous  task  of  disposing 
of  the  overwhelming  business  on  the  Docket. 

Hon.  W.  J.  Gilmore,  Hon.  Charles  Follett,  at- 
torney-General Nash,  Hon.  M.  A.  Daugherty, 
Hon.  J.  H.  Collins,  General  C.  H.  Grosvenor, 
Major  John  I.  Throckmorton,  L.  D.  Haggerty, 
E^.,  H.  M.  Butler  and  other  members  of  the 
Bar  were  present  at  the  opening  of  the  Court. 

Clerk  Crowell,  has  returned  to  his  office, 
greatly  improved  in  health,  and  hopes  of  being 
able  to  spend  the  winter  here,  without  any  sick 
leave  absences. 

After  adjournment.  Judge  Tarbell,  of  George- 
town, John  S.  Parrott  and  Brunaugh  &  Swing, 
of  Batavia,  appeared  before  the  court  in  Cham- 
bers, on  an  application  for  a  writ  of  mandamus, 
to  compel  the  Sheriff  of  Clermont  County  to  is- 
sue a  proclamation  for  the  election  of  a  Judge 
of  the  Court  of  Common  Pleas  in  the  Fifth  Ju- 
dicial District.    Writ  refused. 

Tuesday  next  the  court  will  call  the  Docket 
from  number  151  to  225.  They  are  now  con- 
sidering cases  from  100  to  150. 

Applicants  for  admission  to  the  Bar  will  be 
examined  next  Tuesday,  by  the  committee  con- 
sisting of  M.  A.  Daugherty,  and  A.  W.  Krumm, 
of  Columbus;  R.  DeSteiguer,  of  Athens;  G.  H. 
Wald,  of  Cincinnati  and  W.  M.  Koons,  of  Mt. 
Vernon. 


BARRATRY— THE  TWIN  EVIL  OF  INCEN- 

DIARISM— AN  EXTRAORDINARY  CASE 

DISCLOSED  AFTER  FIFTEEN  YEARS. 


The  latest  case  of  barratry  has  recently  been 
disclosed  from  the  dej^th  of  Lake  Huron,  after 
the  secret  had  been  hidden  in  its  waters  for  fif- 
teen years.  According  to  the  Toronto  Olobe^  it 
appears  that  in  the  autumn  of  1867^  one  Capt. 
waddelly  wks  in  command  of  a  first-class  schooner 
named  tne  Eamhrerj  bound  from  W^indsor  to  the 
Manitoulin  Islands,  having  onboard  whisky  and 
mill  machinery,  valued  at  118,000,  and  on  which 
there  was  aheavv  insurance.  The  vessel  also 
was  well  insureo.  The  crew  consisted  of  the 
captain,  two  seamen  and  a  boy.  On  the  26th 
of  November  the  vessel  was  lost  with  all  hands 
excepting  the  captain.    He  reported  at  the  time 
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that  the  schooner  struck  lightly  on  the  Shingle 
Shoals,  five  miles  from  Tobermorey,  that  she 
rolled^  partly  over,  displacing,  the  cargo.  The 
captain  ordered  the  men  to  trim  ship,  and  while 
they  were  in  the  hold  endeavoring  to  do  so,  she 
2igain  lurched  and  went  down,  the  cnptain  hav- 
ing a  narrow  escape  from  meeting  oeath  with 
his  crew.  He  eventually  reached  the  shore 
with  the  yawl  boat.  This  was  the  report  given 
by  Cant.  \Vaddeli. 

Although  the  report  sounded  fishy,  yet  the  in- 
surance com  panics,  after  something  resembling 
an  investigation,  paid  the  insurance.  Capt. 
Waddell  secured  command  of  another  ves- 
sel on  Lake  Huron,  but  was  drowned  in  1873. 
About  that  time  it  was  discovered  that  the  £2-- 
^mer  was  lying  in  ninety-four  feet  of  water,  off 
Tobermorey,  and  not  at  the  Shingle  Shoals. 

In  the  latter  part  of  June  last,  Capt.  H.  V. 
Pex,  of  port  Huron,  master  of  the  steam  bar^^e 
Vidoriay  fitted  up  appliances  for  raising  the  Ex- 
plorcTf  and  proceeaed  to  Tobermorey.  After 
commencing  operations  it  was  soon  discovered 
that  the  vessel's  cargo  instead  of  being  worth 
$18,000,  was  not  worth  five  cents.  The  vessel 
was  lying  in  ninety-four  feet  of  water  on  a  sandy 
bed,  and  was  in  a  good  state  of  preservation. 
The  bulwarks  and  other  portions  of  the  upper 
part  of  the  deck  had  been  torn  away  in  previous 
attempts  to  move  her.  The  divers  found  a  body 
half  way  out  of  the  companion  way,  the  door  of 
the  cabin  having  been  wrenched  open,  evi- 
dently by  the  man  whose  body  was  found.  The 
hatches  were  spiked  down.  On  the  hatches  be- 
ing removed,  and  the  hold  examined,  the  divers 
found  that  the  cargo  consisted  of  about  fifteen 
tons  of  stone,  and  that  twelve  one-and-a-half 
inch  augur  holes  had  been  made  in  the  bottom 
of  the  yessel.  After  six  days'  labor  the  Explorer 
was  raised  and  pumped  out. 

So  it  appeared  that  the  vessel  had  been  scut- 
tled and  the  insurance  companies  swindled. 
The  crime  seems  to  have  brought  bad  luck  to 
the  captain,  as  not  only  himself  but  two  of  his 
sons  were  drowned,  and  the  bodies  of  either  of 
the  three  men  were  never  recovered. 

Within  the  last  few  years  the  crime  of  barra- 
try, of  which  the  above  may  be  regarded  as  a 
sample,  has  been  frequently  exposed,  and  it  is 
evident  that  many  of  the  abandonments  and 
burnings  at  sea  are  but  cloaks  to  similar  deeds  of 
plunder.  Like  its  twin  sister  incendiarism,  bar- 
ratry is  hard  to  prove ;  when  the  sea  has  en- 
gulpbed  the  vessel  evidence  is  lacking.  But 
when  diabolical  acts  of  this  nature  are  detected, 
the  punishment  should  be  swift,  sure  and  severe. 
— Coast  Review. 


The  Weekly  Reporter  (English)  recently  pub- 
lished the  case  of  GrifiSths  v.  Earl  Dudley,  Q.  B. 
Div.,  wherein  it  was  held  that  a  ivorkman  can 
contract  his  personal  representatives  out  of  the 
benefit  of  the  Employers'  Liability  Act.  The 
plaintiff  was  the  widow  of  a  deceased  workman, 
who  had  accepted  service  from  the  defendant  on 


the  condition  that  neither  he  nor  his  represen- 
tatives would  prefer  any  claim  against  the  de- 
fendant under  the  statute,  and  it  was  sought  on 
behalf  of  the  widow  to  establish  a  cluini 
against  the  defendant,  notwithstanding  such  a 
contract  of  service,  upon  no  less  than  four 
grounds.  First,  it  was  said  that  there  was  no 
consideration  for  the  contract;  but  this  conten- 
tion was  given  up  in  argument,  for  it  was  clear 
that  the  emplo3*ment  was  consideration.  Sec- 
ondly, it  was  said  that  public  policy  was  against 
such  a  contract ;  but  no  authorities  were  cited 
for  such  a  proposition,  and  in  the  absence  of 
authority  it  was  impossible  to  override  freedom 
of  contract.  Thirdly,  it  was  argued  that  al- 
though a  workman  might  contract  himself  out 
of  the  act  in  case  of  iniury,  his  personal  repre- 
sentatives had  a  vested  right  to  the  benefits  of 
the  act,  of  which  no  contract  by  him  could  de- 
prive them.  Against  this  there  was  the  un- 
questioned authoritv  of  Read  v.  Great  Eastern 
Railway  Company,  L.  R.,  3  Q.  B.  555,  in  which 
case  it  was  neld  that  an  action  can  only  be 
maintained  under  Lord  Campbell's  Act  in  acii.'^e 
where  the  deceased  could  have  maintained  an 
action  if  he  had  survived.  Fourthly,  the  words 
of  the  first  section  were  relied  on  as  expressly 
restricting  freedom  of  contract.  The  first  sec- 
tion is  to  the  effect  that  in  cases  within  the  act, 
'Hhe  workman,  or  in  case  the  injury  results  in 
death,  the  legal  personal  representatives  of  the 
workman,        *        *  snail  have   the   same 

right  of  compensation  and  remedies  against  the 
emplo3*er  as  if  the  workman  had  not  been  a 
workman  of  nor  in  the  service  of  his  employer, 
nor  engaged  in  the  work."  It  was  attempted 
to  show,  that  as  the  workman  or  his  representa- 
tives were  to  have  the  same  rights '*  as  if  the 
workman  had  not  been  a  workman,"  the  express 
contract  avoiding  the  effect  of  the  act,  wnieh 
sprung  from  the  fact  of  the  deceased  having 
been  a  workman,  was  avoided  by  the  effect  of 
the  act.  But,  as  was  pointed  out  by  one  of  the 
learned  judges,  the  injury,  without  which  the 
action  could  not  have  been  brought,  also  sprung 
from  the  fact  of  the  deceased  having  been  i\, 
workman,  so  that  the  fourth  ground  failed  also. 
No  leave  to  appeal  was  asked  for,  so  that  no 
more  will  be  heard  of  the  case,  the  strongest  or 
perhaps  the  only  arguable  point  in  which,that  a 
workman  cannot  deprive  his  personal  represent 
tatives  of  the  benefit  of  the  act,  will  not,  of 
course,  be  available  in  any  action  for  injury 
which  may  be  brought  by  the  workman  himself. 


SPECTATORS  AT  PRIZE  FIGHT. 


When  the  full  court  for  the  consideration  of 
Crown  Cases  Reserved  meets,  it  nearly  always 
differs.  This  is  partly  because  so  many  as  a 
dozen  lawyers,  even  when  they  are  judges,  are 
not  likely  to  agree  upon  any  subject,  but  more 
substantially  because  the  full  court  is  not  sum- 
moned except  in  ver}^  doubtful  cases.  The  re- 
sult Visually  obtained  from  so  numerous  a  am" 
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cUiam  is  seldom  in  proportion  to  the  labor  in- 
volved. The  knot  required  tc/be  untied  is  either 
of  an  exceptional  character,  not  likely  to  occur 
again ;  or  it  is  found,  after  all,  to  be  a  matter  of 
fact  rather  than  of  law.  This  last  consideration 
accounts  a  great  deal  for  thedifterence  of  opinon 
in  Uegina  v.  Coney,  heard  before  eleven  iudges, 
and  reported  in  the  June  Number  of  the  ha\o 
Jaumfd  Reports.  Upon  the  only  pure  question  of 
law  involved — namely,  whether  a  prize  fight  is 
an  assault  bv  the  combatants  on  one  another — 
there  is  no  difference  of  opinion ;  but  the  judges 
are  eight  to  three  on  the  character  of  the  evi- 
dence necessary  to  convict  a  spectator  of  aiding 
and  abetting  the  assault.  As  Mr  Justice  Man- 
isty  points  out,  the  purely  legal  question  was 
not  before  the  court.  No  point  of  law  was  re- 
served, in  reference  to  the  principals  in  the 
fight,  who  were  convicted  without  an  appeal. 
The  case  stated  in  regard  to  Coney  and  two  oth- 
ers, who  were  by-standers,  was  consistent  with 
the  fieht  not  being  a  prize  fight.  All  that  was 
stated  was  that  the  men  fought,  and  there  were 
blue  stakes  and  a  rope  forming  a  ring.  Nearly 
all  the  judges,  however,  assumed  in  the  prison- 
er's favor  that  the  fight  was  a  prize  fi^ht,  and  jbo 
put  beyond  future  controversy  the  principle  ihki 
a  public  prize  fight  is  an  assault  between  the 
combatants.  The  majority  of  the  judges  fur- 
ther held  that  to  prove  a  defendant  to  have  been 
at  a  fight  and  looking  on,  without  other  evi- 
dence, is  not  enough  to  justify  a  conviction  for 
aiding  and  abetting  the  fight. 

We  have  described  the  unanimous  decision  of 
the  judges  as  having  reference  to  a  public,  as 
distinguished  from  a  private  prize  fight,  and 
this  was  the  only  question  before  them  upon  the 
facts  stated  in  the  special  case.  Probably  in  prac- 
tice, there  can  be  no  prize  fight  without  specta- 
tors. Two  men  in  anger  may  well  fight  alone, 
either  with  fists  or  weapons,  but  they  are  not 
likely  to  do  so  for  money.  Yet  most  of  the 
judges  appear  'to  rely,  in  part  at  least,  on  the 

eublicity  of  the  £ght  as  making  the  consent  on 
oth  sides  immaterial.  Mr.  Justice  Stephen — 
in  a  judgment  which,  in  some  places,  takes  a 
high  flight  into  the  philosophy  of  judges'  de- 
cisions— says :  '*The  consent  is  no  defense  if  the 
injury  is  of  such  a  nature,  or  if  it  is  inflicted 
under  such  circumstances,  that  its  infliction  is 
injurious,  to  the  public  as  well  as  to  the  person 
injured."  Lord  Coleridge  says :  "As  the  com- 
batants in  a  duel  can  not  give  consent  to  one 
another  to  takeaway  life,  so  neither  can  the  com- 
batants in  a  prize  fight  give  consent  to  one  an- 
other to  commit  that  which  the  law  has  repeat- 
edly held  to  be  a  breach  of  the  peace."  Lord 
Coleridge's  illustration  suggests  that  it  is  doubt- 
ful whether  the  distinction  in  question  was 
present  to  his  mind.  If  the  immateriality  of 
consent  depejadson  the  same  principle  in  a  prize 
fight  as  in  a  duel,  it  does  not  matter  whether  the 
fight  was  public  or  private.  If  a  man  kills  an- 
other in  a  duel  in  a  room  in  an  empty  house,  let 
us  say,  on  Dartmoor,  the  survivoris  clearly  guilty 
of  murder.    And  yet  there  is  no  breach  of  the 


peace  in  the  sense  of  public  scandal.  It  may 
possibly  be  that  there  is  a  distinction  between 
the  case  in  which  two  men  agree  to  do  their  best 
to  kill  oiie  another,  and  the  case  in  which  they 
do  theit  best  only  to  maim  one  another.  Mr. 
Justice  Stephen  seems  to  think  there  is;  and 
Lord  Coleridge  appears  to  think  so,  unless  his 
phrase  "breach  of  the  peace"  means  nothing 
more  than  breach  of  the  law.  Mr.  Justice  Cave 
— who  delivered  judgment  first,  taking  the  place 
of  Mr.  Justice  North,  and  whose  careful  exami- 
nation of  the  authorities  formed  the  basis  of  the 
judgments  of  most  of  the  other  judges— leaves 
the  matter  in  doubt.  We  are  a  little  disap- 
pointed to  find  that,  after  all,  we  do  not  get  to 
the  bottom  of  the  reason  why  consent  is  no  de- 
fense to  a  criminal  assault.  Even  Mr.  Justice 
Stephen,  who  is  generally  clear  and  fearless  in 
his  views,  after  the  passage  already  quoted,  adds  : 
''The  injuries  given  and  received  in  prize  fights, 
are  injurious  to  the  public,  both  because  it  is 
against  the  public  interest  that  the  lives  and 
health  of  the  combatants  should  be  endangered 
by  blows,  and  because  prize  fights  are  disorderly 
exhibitions  and  mischievous  on  many  obvious 
grounds."  If  the  first  reason  is  true,  the  second 
IS  totally  unnecessary.  We  believe  that  the  first 
reason  is  the  only  true  one.  Consent  excuses 
what  would  otherwise  be  a  criminal  assault  when 
the  blows  are  givi^n  in  sport,  but  not  when  they 
are  given  in  earnest.  Two  men  may  spar  with 
boxing  gloves,  if  the  gloves  are  not  a  mere  pre- 
text; hut  they  may  not  fi^ht,  although  tney 
both  agree.  The  principle  is  that  of  public  pol- 
icy, and  rests  on  the  same^  ground  as  the  law 
against  suicide.  In  this  view,  public  scandal 
does  not  affect  the  question.  The  elements  of  a 
breach  of  the  peace  may  be  present  at  a  genuine 
boxing  match  as  well  as  at  a  fight,  and  yet  it  is 
not  suggested  that  the  competitors  would  be 
guilty  of  an  assault  on  the  ground  of  the  public 
scandal  of  the  exhibition.  For  the  reason  that 
the  distinction  referred  to  was  not  clearly  pres- 
ent to  the  minds  of  the  judges,  the  decision  is 
not  so  valuable  as  it  might  have  been. 

The  attention  of  the  judges  was  directed  so 
closely  to  the  second  point  on  which  they  disa- 
greed, that  the  first  was  not  determined  with  sci- 
entific accuracy.    The  direction  given  by  the 
chairman  of  the  Berkshire  Quarter  Sessions  is 
probably  the  same  which   most  lawvers  would 
nave  given  off-hand,  although  such  opmionshave 
often  to  be  modified  on  consideration.    The  law. 
as  laid  down,  had  crept  into  the  text  books,  ana 
is  supported  by  Russell  on  ''Crimes,"  in  a  passage 
based  on  the  opinion  of  Mr.  Justice  Littledalein 
Regina  v.  Murphy,  6  Car.  &  P.  103.    The  direc- 
tion given  to  the  iury  was  to  the  effect  that  if 
they  thought  the  defendants  were  present  at  the 
fight  not  casually,  but  as  spectators,  they  Were 
guilty  of  aiding  and  abetting  it.    Upon  this  di- 
rection a  verdict  of  "guilty"  was  returnee!,  but 
this  verdict  was  set  aside  by  a  majority  of  the 
judges.    The  burden,  it  seems  to  us,  lies  on  those 
who  maintain  that  the  mere  looking  at  a  crime 
is  criminal  in  itself.    We  are  not  convinced  bv 
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the  arsaments  with  which  Lord  Coleridge,  Baron 
Pollock  and  Mr.  Justice  Matthew  discharge  them- 
selves of  this  bunten.  The  line  of  argument 
which  L6rd  Coleridge  adopts,  is  that  the  view 
maintained  by  the  prosecution  is  desirable  in 
itself,  because  if  there  were  no  spectators  there 
would  be  no  prize  fights,  and  that  therjd  is  respect- 
able au thori  ty  in  support  of  it.  But  is  not  this  rea- 
son^ ng  based  on  much  too  narrow  an-appreciation 
of  the  materials  upon  which  a  judge  should  act? 
His  decision  ought  to  be  in  consonance  with  the 
whole  law  in  question  as  laid  down  hj[  the  best 
authorities,  and  with  the  general  considerations 
involved  in  the  subject.  It  ought  not^'tb  be.  con- 
tent to  rest  merely  on  expediency  eke^^out  with 
a  little  authority.  Baron  Pollock  treats  the  ques- 
tion as  pure  fact,  drawing  inferences  from  the 
posts,  and  the  cord,  and  the  other  indications  of 
a  deliberate  fight.  His  judgment  amounts  to 
little  more  than  that,  as  a  juryman.  Baron  Pol- 
lock would  have  drawn  an  inference  sufficient  to 
convict  Conev.  The  same  observation  mav  be 
made  on  the  Judgment  of  Mr.  Justice  Matthew. 
But  ought  not  the  jury  to  have  been  asked 
whether,  in  their  opinion,  the  presence  of  the 
defendants  with  the  surrounding  circumstances 
amounted  to  aiding  and  abetting  ?  Was  it  right 
to  tell  them  that  merely  standing  to  see  the  as- 
sault was  a  crime?  It  is  difficult *to  answer  this 
question  in  the  affirmative  upon  general  princi- 
ple or  upon  authority.  There  is  no  statute  crea- 
ting the  offense  out  of  the  materials  laid  before 
the  jury.  There  must  be  an  aiding  and  abetting 
of  the  assault  which  one  combatant  was  commit- 
ting on  the  other.  No  doubt  the  crowd  of  spec- 
tators is  one  of  the  incidents  which  encourage  a 
prize  fight.  But  is  everv  individual  in  the  crowd 
responsible  for  the  whole  crowd  ?  If  there  had 
been  evidence  that  a  dozen  men  agreed  to  attend 
the  fii^ht,  the  proof  would  have  ^one  far  to  estab- 
lish the  case  insisted  on  by  the  dissentient  judges. 
As  it  was,  merely  to  stand  still  is  not  to  aid : 
merely  to  look  is  not  to  abet.  The  passages  citea 
by  Mr.  Justice  Cave  from  Hale  and  Foster  tend 
to  support  this  view  as  strongly  as  do  general 

Srinciples.  In  faet,  Mr.  Justice  Littledale  and 
[r.  Justice  Patteson  had  sons  a  little  too  far  in 
directing  juries.  They  had  applied  a  test  which 
turns  out  to  be  incomplete.  The  decision  of  the 
court,  we  think,  does  not  amount  to  more  than 
this,  and  can  not  be  said  to  settle  any  great  rule 
of  criminal  law.  In  fact,  the  judgments  of  the 
court  of  Crown  Cases  are  rather  interesting  from 
the  insight  which  they  ^ive  into  the  modes  of 
thought  of  individual  judges,  than  useful  as 
clear  expositions  of  a  branch  of  the  law.  We 
doubt  wnether  there  is  advantage  in  numbers 
on  the  bench;  and  the  time,  we  hope,  is  not  far 
distant  when  points  of  criminal  law  will  go  to 
the  Court  of  Appeal  and  the  House  of  Ix>rds, 
like  other  points  of  law. — Law  JournaL 


DEATH    BY    NEGLIGENCE— WIDOW   EN- 

TITLED  TO  DAMAGES— PARENTS 

HAVE  NO  INTEREST. 
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SUPREME  COURT  OF  PENNSYLVANIA. 


Lrhigh  Iron  Company  v.  Rupp. 


Where  a  person  wboee  death  has  been  occasioned  bj 
negltsenoe  leaveahim  sarvivcKl  a  widow  but  no  children 
and  alao  parenta,  the  right  to  recover  damagea  for  hie 
death  la,  by  virtue  of  the  proviaiona  of  the  Act  of  April 
26, 1866,  P.  L.,  800,  veated  sole!  v  in  the  widow,  and  the  pa- 
rente  are  entitled  to  no  part  of  the  damagea  which  said 
widow  may  recover. 

Under  the  proviaiona  of  aaid  act  parenta  are  only  en- 
titled to  recover  damagea  for  the  death  of  a  child  where 
the  family  relation  exiata  at  the  time  of  the  accident.  If 
the  ehila  be  free,  either  by  age  or  emandpatlun,  and 
be  living  apart  from  hla  parenta,  and  in  no  way  contrib- 
uting to  their  Bupport,  they  cannot  maintain  such  an  no- 
tion. 

Where  a  parent  bringa  suit  to  recover  damagea  for  the 
death  of  a  minor  child  occaaloned  by  the  negligence  of 
the  defendant,  he  la  only  entitled  to  recover  the  value  of 
the  child's  aervicee  during  minority,  in  addition  to  the 
ezpenaea  canaed  by  the  Injury  and  death. 

Error  to  the  Court  of  CommoQ  Pleas  of  Lehigh 
oounty. 

Case  by  Daniel  Rupp  against  the  Lehigh  Iron 
Company  to  recover  damages  for  the  death  of 
his  minor  sonby  the  explosion  of  a  boiler  belong- 
ing to  defendant,  which  explosion  was  allegra 
to  have  occurred  through  the  negligence  of 
defendant's  servants. 

On  the  trial,  before  Albright,  P.  J.,  the  fol- 
lowing facts  appeared :  Defendant  was  lessee  of 
an  iron  mine^  and  owned  the  machinery  used 
there,  consistiM  of  an  engine,  boiler,  wasneries, 
etc.  Joseph  ]^ifer  worked  said  mine  under 
contract  with  defendant,  and  employed  Llewel- 
lyn Rupp,  the  son  of  plaintiff  In  July,  1877, 
as  Rupp  was  preparing  to  commence  work,  the 
boiler  exploded,  killing  him  and  others.  At  the 
time  of  his  death  he  was  a  minor,  nineteen  years 
old.  He  was.  however^  married,  and  lived  *with 
his  wife  in  a  nome  of  his  own,  separate  and  dis- 
tinct from  his  parents.  There  was  no  evidence 
that  he  contributed  in  any  way  to  his  parents' 
support.  He  died  leaving  no  issue,  within 
one  year  after  the  accident  two  actions  were 
brouffht  to  recover  damages  for  the  loss  sustained 
by  tne  dpath  of  said  Rupp;  one  by  Isabella 
Rupp,  his  widow,  and  the  other  by  Daniel  Rupp, 
his  father.  Subsequently,  but  before  the  trial 
of  this  case,  the  said  widow  discontinued  and 
settled  the  suit  brought  by  her,  and  the  same 
was  so  marked  of  record. 

The  defendant  requested  the  court  to  charfte, 
inter  aliot  as  follow :  (2)  Under  the  term  of  the 
Act  of  1866,  the  parents  of  the  deceased  have  no 
right  of  action  if  the  deceased  left  a  widow  to 
survive;  the  right  of  acticm  is  exclusively  in 
her  if  there  are  no  children,  and  in  her  and  the 
children  if  there  are  any.  Refused.  (First  as- 
signment of  error.) 

In  the  general  charge  the  court  said,  inier  aUa : 
*'The  defendant  assumes  the  position  that  the 
widow  only  was  entitled  to  sue.  and  that  all  the 
damages  which  were  recoverable  belong  to  her; 
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that  in  no  event  could  the  father  or  mother  re- 
cover or  receive  any   damages   for  causing  the 
death  of  their  son.  This  position,  in  the  opinion 
of  the  court,  is  not  well  taken.    The  court  hold 
the  law  to  be  that  the  damages  which  the  coni- 
panv  defendant  are  liable  for,  if   liable   at  all. 
would  go  to  the  wid6W  and  surviving  father  and 
mother  in  the  proportion  that  these  parties  would 
be  entitled  to  take  the  personal  estate  of  the  de- 
ceased, if  he  had  left  any,  under   the  intestate 
laws.  viz. :   the  one-half  to  the  widow,  and  the 
other  to  the  father  and  mother.  *  *  *    Where 
the  parties  surviving  are  a  widow  and  parents, 
there  being  no  children,  it  seems  that   the  law 
contemplates  that  the  suit  shall    be  brought  in 
the  name  of  the  widow,  but  in  such  a  suit,  if  she 
recovers,  one-half  is  for  the  benefit  of  the  surviv- 
ing parents.    That  being  the  case,  the  law  would 
not  permit  her  to  destroy  the  rights  of  the   par- 
ents oy  discontinuing  the  suit.    Thcv  could  re- 
cover in  that  suit  what  belonged  to  them.    They 
could  prosecute  the  case  even    if  she  had  been 
satisfied,  or  she  for  any' reason  had  withdrawn 
from  the  controversy.    Therefore  I  cannot  see 
any  good  reason  why  the  father   should  not  re- 
cover in  a  suit  brought  by   him  for  himself  and 
the  mother  of  the  deceased,  the   damages  they 
may  be  entitled  to,  where  the  widow  alMindoned 
the  suit  brought  in  her  name,   and  where  the 
father  had  sued  within  the    year.    I  instruct 
vou  that  the  plaintiff  can  recover  in  this  ease  if 
it  is  shown  that  defendant  is  liable  to  respond 
in  damages,  and  the  plaintiff  has  shown  that  he 
is  in  a  position  in  other  respects,  to  sue  for  the 
alleged  injury.    (Second  assignment  of  error.) 

''In  computing  the  damages,  if  you  arrive  at 
the  question  of  oamages,  you  are  to  censider  the 
business  of  the  deceased,  nis  wages,  his  physical 
condition,  his  habits,  and  the  probable  duration 
of  his  life  if  the  explosion  had  not  taken  place." 
(Ninth  Assignment  of  error.) 

Verdict  and  judgment  for  the  plaintiff  in  the 
sum  of  1498.  whereupon  defendant  took  this 
writ,  assigning  for  error,  inter  aliOj  the  answer 
to  defendant's  point,  ana  thd  portions  of  the  gen- 
eral charge  above  cited. 

Trunkey,  J.    April  24, 1882. 

This  action  is  by  a  father  to  recover  damages 
for  the  alleged  negligent  killing  of  his  son  by  the 
defendant.  His  own  testimony  shows  that  the 
deceased  was  oyer  19  years  of  age  when  he  died, 
had  been  married  six  months,  was  keeping  house 
and  living  about  eight  miles  distant  from  his 
parents  before  his  death,  and  that  his  parents 
gave  him  furniture  for  housekeeping;  it  does 
not  show  that  after  his  marriage,  he  gave  any 
of  his  earnings  to  his  parents.  There  is  no  ques- 
tion, but  that  his  widow's  riehts,  under  the 
statutes  relating^  to  death  caused  by  negligence, 
are  the  same  as  if  he  had  been  of  full  age.  It  is 
unnecessary  to  determine  whether  the  deceased 
was  emancipated,  or  whether  he  was  primarily 
bound  to  support  his  wife,  leaving  nothing  for 
his  father. 


In  such  cases  as  this,  there  was  no  right  of 
action  at  common   law.    The  right   is  purely 
statutory  and  is  vested  in  the   surviving  mem- 
bers of  the  family,  to  wit:  *'the  husband,  widow, 
children  or  parents  of  the  deceased  and  no  other 
relative ;  and  the  sum  recovered  shall  go  to  them 
in  the  proportion  they  would  take    his  or  her 
personal  estate  in  case   of  intestacy."    In  the 
decisions  under  the  statute,  it  has    been    uni- 
formly said  that  the  words  used  seems  to  indicate 
the  family  relation  in  point  of  fact  as  the  foun- 
dation of  the  right  of  action:  North  Penn  Rail- 
road Co.  r.  Kirk,  90  Pa.  St.,  15.    The  Act  of  1861 
gave  the  right  of  action  exclusively  to  the  widow 
if  there  was  one ;  if  no  widow,  to   the    personal 
representatives.    By  the  Act  of  1855,  tne  right 
is  limited  in  all  cases  to  the  family,  first,  to  the 
husband  or  widow ;  second,  to  the  children,  and 
last,  to  the  parents.    Where  the   deceased  left 
children,  his  parents  have  no  right;  nor  have 
they,  where  he  left  a  widow  and  no  children. 
The  statute  has  never  been  construed  that  the 
husband  and  parents  may  have  joint  or  separate 
actions,   for   the   loss   of  the   deceased  wife  or 
'daughter.    This  is  believed  to   be   the  first  at- 
tempt by  a  parent  to  recover  under  the  statute, 
when  the  deceased  left  a   husband  or  wife,  or 
children  surviving.    The  argument  in  support 
of  the  claim  is  rested  on  the  right  to  share  with 
the  widow  as  in  cases  of  intestacy. 

Had  it  been  the  legislative  intent  to  give  par- 
ents an  equal  right  with  the  widow,  when  the 
deceased  was  childless,  provision  would  have 
been  made  for  the  measurement  of  damages. 
The  damages  recoverable  are  not  for  the  iniury  to 
the  relative  rights  of  the  surviving  members  of 
the  family,  anil  are  compensatory^  in  all  cases, 
except  where  there  is  bad  motive  or  circum- 
stances of  aggravation,  which  would  iustify 
punitive  damages.  If  the  child  was  free  py  age 
or  emancipation,  and  living  apart  from  his  par- 
ents, and  in  no  way  contributed  to  their  sup- 
port, they  could  not  maintain  an  action,  for 
they  suftered  no  pecuniary  loss,  and  the  family 
relation  had  been  dissolved  to  the  extent  of 
actual  separation.  But  though  the  child  was 
of  full  age,  if  the  far  lily  relation  existed  in  fact, 
and  the  parents  had  a  reasonable  expectation 
of  pecuniary  advantage  from  him,  they  can 
maintain  the  action:  Penn'a  Railroad  Co.  v. 
Adams,  65  Pa.  St.,  499;  North  Penn  Railroad 
9.  Kirk,  mpra.  In  an  action  for  loss  by  the 
death  of  a  minor  child,  the  parents  can  recover 
only  the  vfdue  of  his  services  during  minority : 
Caldwell  v.  Brown,  53  Pa.  St.,  453.  The  chances 
of  survivorship,  his  ability  and  willingness  after 
he  should  become  of  age  "to  support  others,  are 
matters  too  vague  to  enter  into  an  estimate  of 
damages  merely  compensatory.  ^  The  other 
classes  to  whom  the  right  of  action  is  given  are 
entitled  to  damages  based  upon  the  expectancy 
of  the  life  of  the  deceased.  In  any  of  their  cases 
the  'loss  is  what  the  deceased  would  probably 
have  earned  by  his  intellectual  or  bodily  labor 
in  his  business  or  profession  during  the  residue 
of  bis  lifetime,  and  which  would  liave   gone  to 
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the  benefit  of  his  children  (or  other  partv  en- 
titled) taking  into  consideration  his  age,  ability 
and  disposition  to  labor  and  his  habits  of  living 
and  expenditures:"  Penn'a  Railroad  Co.  v. 
Butler,  67  Pa.  St.,  335.  When  a  husband  or  wife 
recovers  damages,  and  there  are  children  of  the 
deceased,  the  provision  of  the  statute  for  disUi- 
bution  under  the  intestate  law  applies  and 
strictly  accords  with  the  main  object  of  the 
statute,  which  is  a  remedy  for  the  loss  to  the 
family.  The  surviving  members  of  the  family 
are  recompensed  in  damages  for  the  deprivation. 
But  if  the  parents  take  equally  with  the  widow 
the  main  object  of  the  statute  is  in  part  defeated. 
Besides,  in  some  cases  the  parents  would  share 
with  her,  where  if  the  deceased  had  not  been 
married,  they  would  have  no  right  at  all.  In 
such  case  as  the  present,  by  sharing  with  the 
widow  they  take  half  what  the  loss  was  to  her, 
when  if  their  son  had  been  sinsle,  they  would 
only  be  entitled  to  the  value  of  bis  services  for 
less  than  two  vears.  Results  so  preposterous 
are  not  within  the  intendment  of  the  statute. 

Notwithstanding  the  repeated  decisions,  that 
for  the  death  of  the  minor  child,  the  parent  can 
only  recover  the  value  of  his  services  during 
minority,  in  addition  to  the  expenses  caused  by 
the  injury  and  death,  the  court  instructed  the 
jury  to  estimate  the  damages  b^  the  rule  appli- 
cable in  case  of  suit  bv  the  wido^  or  children, 
and  inasmuch  as  the  defendant  had  settled  with 
and  satisfied  the  widow,  the  verdict  should  be 
for  one-half  the  estimated  damages.  This  in- 
struction naturally  followed  the  ruling  that  the 
parents  may  share  with  the  widow  in  the  amount 
recovered.  By  adhering  to  the  statute  which 
prefers  the  widow,  it  will  be  unnecessary  to  ap- 
ply one  rule  for  the  parent  in  measuring  dam- 
ages, when  the  son  was  single  at  the  time  of  his 
deatn,  and  another  when  he  was  married. 

As  the  plaintiff  had  no  right  of  action,  the 
fifth  and  eighth  assignments  need  not  be  re- 
marked. 

Judgment  reversed. 
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RAILROADS— FREIGHT— WRONGFUL  DIS- 
CRIMINATION—INJURY —  LIABILITY. 


UNITED   STATES  CIRCUIT  COURT,  N.  D., 

OHIO. 


Hays  v.  Pennsylvania  Co. 


June,  1882. 

A  raUrood  comMny  baa  no  right  to  discriminate,  in  the 
matter  of  f ralffhta,  in  favor  of  some  and  against  other 
parties.  Anoan action  in  damages  Ues  against  the 
oompanv  so  discriminating  in  favor  of  one  who  can 
sbow.ininry  rssnlting  from  the  wrongftrl  act  of  dis- 
crimination. 

The  plaintiffs  were  engaged  in  mining  coal  at 
Salineville,  near  defendant's  road,  for  sale  in  the 
Cleveland  market.  They  were  wholly  depend- 
ent on  the  defendant  for  transportation, 
'^'heir  complaint  is  that  the  defendant  discrimi- 


nated against  them,  and  in  favor  of  their  com- 
petitors in  business,  in  the  rates  charged  for 
carrying  coal  from  Salineville  to  Cleveland.  The 
defendant  traversed  this  allegation.  The  issue 
thus  made  was  tried  at  the  last  term,  when  it 
appeared  in  evidence  that  defendant's  regular 
pricefor  carrying  coal  between  the  points  men- 
tioned in  1876  was  $1.60  per  ton,  with  a  rebate  of 
from  thirty  to  seventy  cents  per  ton  to  all  per- 
sons or  companies  shipping  five  thousand  tons  or 
more  during  the  year — the  amount  of  rebate  be- 
ing graduated  by  the  quantity  of  freight  fur- 
nished by  each  shipper.  Under  the  schedule 
the  plaintiff's  were  required  to  pay  higher  rates 
on  the  coal  shipped  by  them  than  were  exacted 
from  other  and  rival  parties  who  shipped  larger 

Juantities.  But  the  defendant  contenaed,  if  the 
iscrimination  was  made  in  good  faith,  and  for  the 
purpose  of  stimulating  production  and  increasing 
its  tonnage,  it  was  both  reasonable  and  just,  and 
within  the  discretion  confided  by  law  to  every 
common  carrier.  The  court,  however,  enter- 
tained the  contrary  opinion,  and  instructed  the 
jury  that  the  discrimination  complained  of  and 
proved,  as  above  stated,  was  contrary  to  law  and  a 
wrong  to  plaintiflBs,  for  which  they  were  entitled 
to  recover  the  damages  resultine  to  them  there- 
from, to-wit:  The  amount  paid  by  plaintiff  to 
the  defendant  for  the  transportation  of  their  coal 
from  Salineville  to  Cleveland  (with  interest 
thereon),  in  excess  of  the  rates  accorded  by  de- 
fendant to  their  most  favored  competitors.  The 
jury,  under  these  instructions,  found  for  the  plain- 
tiffs, and  assessed  their  damages  at  14.585.  The 
defendant  appealed. 

Baxter,  J. 

The  defendant  is  a  common  carrier  by  rail.  Its 
road,  though  owned  by  a  corporation,  was  never- 
theless constructed  for  public  uses,  and  is,  in  a 
qualified  sense,  a  public  nigh  way.  Hence  every- 
body constituting  a  part  of  the  public,  for  whose 
benefit  it  was  authorized,  is  entitled  to  an  equal 
and  impartial  participation  in  the  use  of  the  fa- 
cilities it  is  capable  of  affording.  Its  ownership 
by  the  corporation  is  in  trust  as  well  for  the  pub- 
lic asfor  the  share-holders;  but  its  first  and  pri- 
mary obligation  is  to  the  public.  ^  We  need  not 
recount  all  these  obligations.  It  is  enough  for 
present  purposes  to  say  thitt  the  -defendant  has 
no  right  to  make  unreasonable  and  uniust  dis- 
crimination. The  case  of  Nicholson  v,  K.  R.  Ca 
5  C.  B.  N.  S.  366,  is  in  its  facts  more  nearly  like 
the  case  under  consideration  than  any  other  case 
thrt  we  have  been  able  to  find.  This  was  an 
application  under  the  Railway  and  Traffic  Act 
for  an  injunction  to  restrain  the  railway  comnany 
from  giving  lower  rates  to  the  Ruabon  Coal  Com- 
pany than  were  given  to  the  complainant  in 
that  case  in  the  shipment  of  coal,  in  which  it 
appeared  that  there  was  a  contract  between  the 
railroad  company  and  the  Ruabon  Coal  Company, 
whereby  the  coal  company  undertook  to  ship, 
for  a  period  of  ten  years,  as  much  coal  for  a  dis- 
tance of  at  least  one  hundred  miles  over  defend- 
ant's road  as  would  produce  an  annual  gross  rev- 
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enue  of  £40,000  to  the  railroad  company,  in  fully 
loaded  trains,  at  the  rate  of  seven  train8  per 
week.  In  parsing  on  these  facts  the  court  said, 
that  in  considering  the  quostion  of  undue  ]>ref- 
erence,  the  fair  interest  of  the  railrotid  company 
ought  to  be  taken  into  the  account;  that  the 
preference  or  prejudice  referred  to  hy  the  statute 
must  be  undue  or  unreasonable  to  bo  within  the 
prohibition  -  and  that,  although  it  was  manifest 
that  the  cosii  company  had  many  and  impor- 
tant advantages  in  carrying  their  coal  on  the 
railroad  as  against  the  complainant  and  other 
coal  owners,  still,  the  question  remained.  Were 
they  undue  or  unreasonable  advantages?  And 
this,  the  court  said,  mainly  depended  on  the 
adequacy  of  the  consideration  given  by  the  coal 
company  to  the  railroad  company  for  the  advan- 
tages afforded  by  the  latter  to  the  coal  company, 
and  because  it  appeared  that  the  cost  of  carry- 
ing coal  in  fully  loaded  trains  regularly  fur- 
nished, at  the  rate  of  seven  trains  per  week,  was 
less  per  ton  to  the  railroad  company  than  coal  de- 
livered in  the  usual  way  and  at  irregular  inter- 
vals, and  in  unequal  quantities.  In  connection 
with  the  coal  company's  undertaking  to  ship  an- 
nually coftl  enough  over  defendant's  road,  for  at 
least  a  distance  of  one  hundred  miles,  to  produce 
a  gross  revenue  to  the  railroad  company  of  £40,- 
000,  the  court  held  that  the  discrimination  com- 
plained of  in  this  case  was  neither  undue  or  un- 
reasonable, and  therefore  denied  the  applica- 
tion. 

This  case  seems  to  have  been  well  considered, 
and  we  have  no  disposition  to  question  its  au- 
thority. Future  experience  may  possibly  call 
for  some  modification  of  the  principles  therein 
announced,  but  this  case  calls  for  no  such  modi- 
fication, inasmuch  as  the  facts  of  that  case  are 
very  different,  when  closely  analyzed,  from  the 
facts  proven  in  this  one.  In  the  former,  the 
company  in  whose  favor  the  discrimination  was 
mad^,  gave,  in  the  judgment  of  the  court,  an  ad- 
equate consideration  for  the  advantages  con- 
ceded to  it.  under  and  in  virtue  of  its  contract. 
It  undertook  to  guaranty  £40,000  worth  of  ton- 
nage per  vear,  for  ten  years,  to  the  railroad  com- 
pany, ancl  to  tender  the  same  for  shipment  in 
fully  loaded  trains,  at  the  rate  of  seven  trains 
per  week.  It  was  in  consideration  of  these  ob- 
ligations, which,  in  the  judgment  of  the  court, 
enabled  the  railroad  company  to  perform  the 
services  at  less  expense,  the  court  held  that  the 
advantages  secured  by  the  contract  to  the  coal 
company  were  neither  undue  nor  unreasonable, 
But  there  are  no  such  facts  to  be  found  in  this 
case.  There  was  in  this  case  no  undertaking  by 
any  one  to  furnish  a  specific  quantity  of 
freigbt  at  stated  periods,  nor  was  any  one  bound 
to  tender  coal  for  shipment  in  fully  loaded  trains. 
In  these  particulars  plaintiffs  occupied  common 
ground  with  the  parties  who  obtained  lower 
rates.  Each  tendered  coal  for  shipment  in  the 
same  condition,  and  at  sucli  times  as  suited  his 
or  their  convenience.  The  discrimination  sued 
on  rested  exclusively  on  the  amount  of  freight 
rapplied  by  the  respective  shippers  during  the 


year.    Ought  a  discrimination,  resting  exclu- 
Hively  on  such  basis,  to  be  sustained?    If  so,  then 
the  business  of  the  country  is,   in   some  degree, 
subject  to  the  will  of  railroad  olTicials ;  for  if  one 
man  engaged   in   mining  coal,   and  dependent 
upon  the  railroad  for  transportation  to  the  same 
market,    can  obtain    transportation  thereof  at 
froin  twenty-five  to  fifty  cents  per  ton  less  than 
another  competing  with  him  in  business,8olely  on 
the  ground  that  he  is  able  to  furnish,  and  does  fur- 
nish, the  larger  quantity  for  shipment,  the  smaller 
operator  will  sooner  or  later  be  forced  to  abandon 
the  unequal  contest  and  surrender  to  his  more 
opulent  rival.    If  the  principle  is  sound  in   its 
application  to  rival  parties  engaged  in   mining 
coal,  it  is  equally  as  applicable  to  merchants, 
manufacturers^  millers,  dealers  in  lumber  and 
grain,  and  to  everybody  else  interested   in  any 
business  requiring  any  considerable  amount  of 
transportation  by  rail;  and  itfollowsthat  thesuc- 
cessotallsuch  enterprises  would  depend  as  much 
on  the  favor  of  railroad  oflicials  as  upon  the  en- 
ergies and  capacities  of  the  parties  prosecuting 
the  same.    It  is  not  difficult,  with  such   ruling 
to  forecast  the  consequences.    The  men  who  ccn- 
trol  the  railroads  would  be  quick  ^  to  appreciate 
the  power  with  which  such  holding  would  in- 
vest them,  and,  it  may  be,  not  slow  to  make  the 
most  of  their  opportunities,  and  perhaps  favor 
their  friends  to  the  detriment  of  their  personal 
or  political  opponents;  or  demand  a  division  of 
the  profits  realized  from  such  collateral  pursuit, 
as  could  be  favored  or  depressed  by  discrimina- 
tion for  or  against  them ;  or  else,  seeing  the  aug- 
mented power  of  capital,  organize  into  overshad- 
owing combinations  and  extinguish  all  petty 
competition,  monopolize  business,  and  dictate 
the  price  of  coal  and  every  other  commodity  to 
consumers.    We  say  these  results  might  follow 
the  exercise  of  suoh  a  right  as  is  claimed  for 
railroads  in  this  case.    But  we  think  no  such 
power  exists  in  them ;  they  have  been  organized 
mr  the  common  benefit  of  every  one,  and  cannot 
belawfuUymanipulatedforthoadvantage  of  any 
class  at  the  expense  of  any  other.  Capital  needs  no 
such  extraneous  aid.    It  possesses  Inherent  ad- 
vantages which  cannot  be  taken  from  it.     But 
it  has  no  claim,  by  reason  of  its  accumulated 
strength,  to  demand  the  use  of  the  public  high- 
ways of  the  country,  constructed  for  the  com- 
mon benefit  of  all,  on  more  favorable  terms  than 
are  accorded  to  the  humblest  of  the  land  ,  and  a 
discrimination  in  favor  of  parties  furnishing  the 
largest  (quantity  of  freight,  and  solely  on  that 
ground,  is  a  discrimination  in  favor  of  capital, 
and  is  contrary  to  a  sound  public  policy,  viola- 
tive of  that  equality  of  right  guaranteed  to  every 
citizen,  and  a  wrong  to  the  disfavored  party  fqr 
which  the  courts  are  competent  to  give  redress. 
Judgvfient  cffiTfii/td» 
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WILLS. 
N.  Y.  COURT  OF  APPEALS. 


RoBRUT,  ex'r,   UBSPT.,  V.  CoRNIN(;  ET  AL.,  nirij)., 

APPLTS. 


May  30,  1882. 

ToHtatiir  (lii*cot(H]  liin  cxociitor  to  noil  nil  bis  property, 
with  diKirrotioii  jin  to  time  of  Hale  of  real  estiit«  in  N.  Y. 
City,  to  be  exoreiftcHl  within  three  yearn  after  his  death, 
and  after  deducting  certain  expennes  and  charges,  to  di- 
vide the  remainder  into  fifty  nharcH  and  pay  certain 
shares  to  his  cliildren,  or  in  case  of  the  death  uf  cither  to 
his  or  her  lawful  issuo  and  the  remainder  to  a  certain 
college ;  and  further  directed  tiiat  the  rents,  income  and 
protitH  before  final  distribution  should  be  semi-annually 
divided  among  thoHe  to  whom  bequests  were  made  in 
proportion  to  such  beqnests.  HM,  That  there  was  no 
MUMpciision  of  the  power  of  alienation ;  .that  the  discre- 
tion vested  in  the  executors  to  delay  the  sale  did  not  cre- 
ate a  trust;  that  there  was  sn  absolute  oonverslcm  of  the 
real  estate  into  personalty  as  of  the  time  of  testator's 
death  and  the  several  distribatees  took  their  interests  as 
money  and  not  as  land  and  that  these  legacies  vested 
immediately  on  testator's  death. 

This  was  an  action  for  the  construction  of  the 
will  ot  R.  By  the  fourth  clause  he  directed  his 
executor  to  sell  and  dispose  of  all  the  rest,  resi- 
due and  remainder  of  his  estate,  real  and  person- 
al ;  so  much  of  the  real  estate  as  was  m  the 
State  ot  New  York  to  be  sold  at  public  auction 
in  the  City  of  New  York,  notice  ot  the  time  and 
place  of  sale  being  given  for  three  successive 
weeks  in  four  of  the  daily  newspapers  of  said 
city  and  to  dispose  of  the  proceeds  as  directed. 
He  also  directed  in  the  ei^nth  clause  that  ''in 
view  of  the  present  depreciation  in  real  estate, 
it  is  my  will  that  my  executors,  or  such  of  them 
as  shall  qualify,  exercise  their  discretion  as  to 
the  time  to  >ell  the  same,  not  longer  than  three 
years  after  ray  decease,  hereby  empowering  them 
to  give  full  and  ample  title  to  the  purchasers 
thereof.  *  *  *  *  All  therents,  income  or  profits 
from  any  estate  until  it  is  finally  distributee!,  I  di- 
rect my  executcn's  to  di  vide  semi-annually  among 
those  to  whom  the  bequests  are  made,' in  the 
proportion  that  the  amount  of  the  said  bequest 
bears  to  the  said  net  income  or  profit." 

Hdd,  That  there  was  no  suspension  of  the 
power  of  alienation,  whether  the  executors  took 
a  trust  estate  or  were  simply  donees  of  a  trust 
power.  In  either  character  they  could  at  any 
titne  after  the  testator's  death  have  conveyed  an 
absolute  fee  in  possession.  The  direction  that 
the  New  York  real  estate  should  be  sold  at  auc- 
tion after  notice,  and  leaving  the  time  of  sale  to 
the  discretion  of  the  executors  within  three 
years  after  the  testator's  death,  wasa  jlrudential  ar- 
rangement to  insureafair  sale  and  prevent  a  sacri- 
fice, and  in  no  proper  sense  suspenaed  the  power  of 
alienation.  The  direction  for  notice  was  a  mere 
incident  to  thecon  version  of  the  property  and  the 
requirement  was  both  usual  and  reasonable.  43 
N.  Y.,  30.  The  discretion  vested  in  the  executors 
to  delay  the  sale  did  not  create  a  trust  term  for 
any  period  of  time  and  involved  no  suspension 
of  the  power  of  alienation.  There  was  an  abso- 
lute conversion  of  the  real  estate  into  personalty 
as  of  the  time  of  the  testator's  death,  and  the 


several  distributees  took  their  interests  ns  money 
and  not  as  land.    24  Wend.,  641 ;  IN.  Y.,  20G. 

The  executors  were  directed,  after  selling  the 
real  and  personal  property  and  deducting  ex- 
penses ana  charges  and  $30,000  for  the  testators 
wife,  to  divide  the  remainder  into  fifty  eoual 
parts,  and  if  the  testator's  son  C.  was  then  alive 
to  pay  over  to  him  twelve  equal  parts,  if  dead  lo 
pay  said  twelve  parts  to  his  lawful  issue.  The 
testator  gave  to  his  son  F.  eleven  equal  parts 
under  the  same  conditions,  to  his  daughter  J. 
five  shares  and  the  executors  were  directed  on 
the  division  to  pay  the  remaining  ten  shares  to 
the  trustees  of  li.  College. 

Held^  That  these  legacies  vosted  in  the  respect- 
ive legatees  immediately  on  the  death  oi  the 
testator.  The  gift  of  the  intermediate  income 
indicates  an  intention  to  vest  the  cornwt  from 
which  the  income  is  to  be  derived.  4  Hare,  396; 
6  Ves.,  239 ;  6  Beav.,  201 ;  1  Jar.,  843 ;  1  Roper  on 
Legacies,  673;  1  Wms.  on  Exrs.,  1243.  The 
limitation  over  to  the  issue  of  any  child  dying 
before  distribution  was  the  limitation  of  a  future 
contingent  estate  to  such  issue,  but  the  ultimate 
vesting  of  the  several  legacies  given  primarih'^ 
to  the  sons  and  daughter  could  in  no  event  be 
postponed   longer  than  the  life  of  HUe  parent. 

On  the  death  of  any  son  or  daugliter  before 
distribution,  leaving  issue,  the  share  of  the  one 
so  dying  would  immediately  vest  in  such  issue, 
and  if  there  was  no  issue  it  would  go  to  his  or 
her  next  of  kin.    13  N.  Y.,  273;  16  id.,  83. 

Judgment  of  General  Term,  affirming  judg- 
ment sustaining  the  validity  of  the  will,  affirmed. 

Opinion  by  Andrews,  Ch.  J.   All  concur. 


♦  • » 


CHINESE     LABORERS     ON     SHIPBOARD. 


U.  S.  CIRCUIT  COURT,  DISTRICT  OF 

CALIFORNIA. 


In  the  Matter  op  AH  TIE    and   Thirteen 

Others  op  the  Crew  of  the  Steamship 

City  of  Sidney  on  Habeas  Corpus. 


1.  The  prohibition  npon  the  master  of  a  vessel  con- 
tained in  the  Act  of  Congreaa,  restraininic  the  imniigra- 
of  Chinese  laborera,  to  bring  within  the  United  Suten 
from  a  foreign  port  or  place  anv  Chlnej'O  laborer,  waa 
intended  to  prevent  the  importation  «>f  auch  lalN>reni 
from  the  foreign  port  or  place— laborers  who  there  em- 
bark on  the  veeael— and  does  not  apply  to  tlie  bringing 
of  a  Chinese  laborer  alr^dy  on  board  of  the  vessel  toucli- 
ing  at  the  foreign  port.  The  deciaion  in  the  ease  of  Ah 
BiNO,  the  Chineae  cabin  waiter,  on  this  point  affirmed. 

2.  A  Chineae  laborer  who  has  acquiroa.the  right^  of 
reaidence  in  the  United  Statea  nnder  tiie  treaty  with  his 
ooantry,  does  not  lose  auch  right  by  ahipping  on  board 
of  an  American  veaael,  in  an  American  port,  as  one  of  ita 
crew  for  a  voyage  to  a  foreign  port  and  back,  and  mak- 
ing auch  voyage  under  hia  ahipping  artidea,  though  he 
may  land  at  different  timea  at  aiuh  foreign  port  by  per- 
miaaion  of  the  captain,  hia  connection  with  the  veaael  aa 
part  of  the  crew  not  being  aevered. 

8.  The  atatua  of  the  laborer,  or  hia  relation  to  the  vea- 
ael  aa  one  of  ita  crew,  is  not  changed  by  the  fact  tliat  he 
ia  permitted  by  the  capAain  to  land  for  a  temporary  pe- 
riod. He  ia  bound  by  hia  contract  of  shipment  to  >  retnm 
with  the  veaael,  and  the  captain  ia  bound  to  bring  him 
back.  To  force  him  aahore  or  to  abandon  him  there  ia  a 
criminal  offense,  pnniahable  by  fine  and  impriaonment 
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4.  AH  lawn  Kbotild  lio  ho  (roiiHtrned,  if  poHHiblo,  >ih  t<> 
avoid  ail  unJuMt  or  an  abHurd  von8e«iueiice.  Iliustrationa 
given. 

The  pctiiionors  are  part  of  the  crow  of  the 
American  Rteamship  City  of  Sidney.  Their  case 
is  substantially  like  that  of  Ah  Sing^  the  Chinese 
cabin  waiter  of  the  same  vessel,  recently  before 
uson  habeas  corpus.  It  differs  in  only  one  partic- 
ular. Like  him,  they  are  Chinese,  and  like  him 
they  shipped  on  board  of  the  steamship  on  the 
5th  of  May  last,  signing  at  the  time  articles  bind- 
ing themselves  to  go  as  part  of  its  crew  on  a  voy- 
age from  San  Francisco  to  Sidney  and  back. 
One  of  the  petitioners  served  on  board  as  a  scul- 
lion, the  otners  as  waiters  or  pantry-men.  The 
vessel  departed  from  this  port  on  the  8th  of  ^lay, 
arrived  at  Sidney  on  the  4th  of  June,  left  Sidnev 
on  the  14th  of  July,  and  arrived  here  on  the  8th 
instant,  having  touched  at  the  ports  of  Auck- 
land in  New  Zealand,  and  Honolulu  in  the  Ha- 
waiian Islands.  At  Sidney  the  petitioners  oii 
seveial  occasions,  by  the  written  permission  of 
the  captain,  went' on  shore  and  remained  a  few 
hours,  without,  however,  severing  or  intending 
to  sever  their  connection  with  the  vessel  as  part 
of  its  crew.  This  fact  is  the  only  one  distin- 
guishing this  case  from  that  of  Ah  Sing.  We 
there  held  that  the  prohibition  upon  the  master 
of  a  vessel,  contained  in  the  Act  of  Congress,  to 
bring  within  the  United  States  from  a  foreign 
port  or  place  any  Chinese  laborer,  was  intended 
to  prevent  the  importation  of  such  laborers  from 
the  foreign  port  or  place — laborers  who  there  em- 
barked on  the  vessel — and  did  not  apply  to  his 
bringing  a  Chinese  laborer  already  on  board  of 
his  vessel  touching  at  the  foreign  port  or  place. 
We  also  held  that  whilst  on  board  tlie  American 
vessel,  the  laborer  was  within  the  jurisdiction 
of  the  United  States,  and  did  not  lose,  by  his  em- 
ployment, the  rightof  residence  here  previously 
acquired  under  the  treaty  with  his  countrv. 

The  status  of  the  petitioners,  and  their  relation 
to  the  vessel,  were  not  changed  in  any  respect 
by  the  fact  that  they  were  permitted  by  the  cap- 
tain to  land  for  a  few  hours  at  the  port  of  Sidney. 
They  were  bound,  by  their  contract  of  shipment, 
to  return  with  the  vessel;  and  the  captain  was 
bound  to  brine  them  back.  He  could  not  have 
forced  them  ashore  in  a  foreign  port;  nor  could 
behave  abandoned  them  there.  Had  he  done 
either  of  these  things,  he  would  have  rendered 
himself  liable  to  criminal  prosecution.  An  Act 
of  Congress,  passed  more  than  half  a  century  ago, 
and  re-enacted  in  the  revised  statutes,  declares 
that,  ^'everv  master  or  conimander  of  any  vessel 
belonging  fn  whole  or  in  part  to  any  citizen  of 
the  Unitra  States,  who,  during  his  being  abroad 
maliciously  and  without  justifiable  cause  forces 
any  officer  or  mariner  of  such  vessel  on  shore  in 
order  to  leave  him  behind  in  any  foreign  port  or 
place,  or  refuses  to  bring  home  again  all  sucn  offi- 
cers and  mariners  of  such  vessel  whom  he  carried 
out  with  him,  as  are  in  a  condition  to  return  and 
willing  to  return,  when  he  is  ready  to  proceed  on 
his  homeward  Voyage,  shall  be  punished*'  by 
fine  and  imprisonment.  The  fine  may  extend  to 
fivehnndrM  dollars,  and  the  imprisonment  to 


six  months.    (R.  S.,  Sec.  5363.)    The  terms  ''offi- 
cers and  mariners"  here  used  appl}''  toall  persons, 
other  than  the  captain,  employed  under  snipping 
articles  on  the  vessel  in  any  capacity.    In  U.  S. 
vs.  Coffin,    (1    Sumner,  394),  Judge  Story  was 
called  upon  to  construe  this  Act,  and  he  held  that 
the  "home"  referred  to  was  not  the  home  of  any 
seaman,  native  or  foreign,  but  the  home  port  of 
the  ship  for  the  voyage.   In  another  case,  (Mat- 
thews t'.  Olflcy,  3  Sumner,  125),  the  same  distin- 
guished judge  had  occasion  to  consider  the  cir- 
cumstances under  which  a  foreign  seaman,  who 
had  acquired  a  residence  in   the  United  States, 
and  had  been  engaged  in  the  merchant  service, 
could  be  deemed  to  have  abandonee!  that  service 
so  as  to  justify  the  captain  of  another  vessel  in 
refusing  to  bring  him  home  from  a  foreign   port 
as  a  destitute  seaman  by  direction  of  the  Consul ; 
and  the  judge  said,  that  some  overt  act  on  the 
seaman's  part,  6uch  as  en^a^ing  in  a  foreign  ser- 
vice, or  resuming  his  original  native  character, 
or  disowning  his  American  character  and  domi- 
cile, seemed  indispensable  to  rebut  the  presump- 
tion that  he  still  attached  himself  to  the  Amer- 
ican service.    Something  equally  indicative  of 
an  intention  On  the  part  of  a  Chinese  laborer, 
who  had  shipped  on  an  American   vessel  as  one 
of  its  crew  in  an  American  port,  to  abandon  the 
service   of   the  ship  and  his  residence    in  the 
United  States,  woula  seem  to  be  necessary  to  jus- 
tify the  master  in  refusinff  to  bring  him  back. 
The  law  of  Congress  as  to  the  duty  of  the  master 
in  this  particular,  has  not  been,  in  terms,  re- 
pealed by  the  Act  restraining  the  immigration  of 
Chinese  laborers,  and  the  purpose  of  the  latter 
Act  does  not  req^uire  us  to  nolo  that  the  former 
is  repealed  by  implication.    A  Chinese  laborer 
on  an  American  vessel  can  not  be  held  to  lose 
his  residence  here,  so  as  to  come  within  the  pur- 
view of  the  Act,  by  such  temporary  entry  upon  a 
foreign  country  as  may  be  caused  by  the  arrival 
of  the  vessel  on  her  outward  voyage  at  her  port 
of  destination,  or  her  touching  at  any  intermedi- 
ate port  in  going  or  returning,  or  her  putting 
into  a  foreign  port  in  stress  of  weather.    And  we 
should  hesitate  to  say  that  it  would  be  lost  by 
the  laborer  passing  through  a  foreign  country  in 
going  to  different  parts  ot  the  United  States  by 
any  of  the  different  routes,  though  we  are  told 
by  the  counsel  of  the  re  pondent,  that  a  Chinese 
laborer  having  taken  a  ticket  by  the  overland 
railroad  from  this  place  to  New  York,  by  the  Cen- 
tral Michigan  route,  which  passes  from  Detroit 
to  Niagara  Falls  through  Canada,  was  stopped  at 
Niagara  and  sent  back,  as  within  the  prohibi- 
tion of  the  Act  of  Congress,  and  on  attempting 
to  retrace  his  steps  was  again  stopped  at  Detroit. 
A  construction  which  would  justify  such  a  pro- 
ceeding cannot  fail  to  bring  odium  upon  the  Act, 
and  invite  efforts  for  its  repeal^    The  wisdom  of 
its  enactment  will  be  better  vindicated  by  a  con- 
struction less  repellent  to  our  sense  of  justice  and 
right. 

All  laws  should  be  so  construed,  if  possible,  as 
to  avoid  an  unjust  or  an  absurd  conclusion. 
''Oeneral  terms,   said  the  Supreme  Court,  in  a 
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case  before  it,  ''should  be  so  limited  in  their  ap* 
plication  as  not  to  lead  to  injustice,  oppression, 
or  an  absurd  consequence.  It  will  always,  there- 
fore, be  presumed  that  the  Legislature  intended 
exceptions  to  its  language  w.hich  would  avoid  re- 
sults of  this  character.  The  reason  of  the  law  in 
such  cases  should  prevail  over  its  letter.'^  (U.  S. 
vs.  Kirby,  7  Wall,  482.)  So  the  judges  of  England 
construed  the  law^which  enacted  that  a  prisoner 
breaking  prison  should  be  deemed  guilty  of  fel- 
ony, holding  that  it  did  not  apply  to  one  break- 
ing out  when  the  prison  was  on  fire,  observing 
that  the  prisoner  was  ''not  to  be  hanged  because 
he  would  not  stay  to  be  burnt."  And  in  illus- 
tration of  this  doctrine  the  construction  given 
to  the  Bolognian  law  against  drawing  blood  in 
the  street,  is  often  cited.  That  law  enacted  that 
whoever  thus  drew  blood  should  be  punished 
with  the  utmost  severity,  but  the  courts  held 
that  it  did  not  extend  to  the  surgeon  who  opened 
the  vein  of  a  person  falling  down  in  the  street  in 
a  fit.  The  application  sought  to  be  made  of  that 
law  to  the  surgeon  was  hardly  less  absurd  than 
some  of  the  applications,  which,  without  much 
reflection,  are  sought  to  be  made  of  the  Act  of 
Congress. 

The  petitioners  must  be  discharged. 

Ordered  accordingly. 

Field,    Cii^uit  Justice. 
Sawyer,  Circuit  Judge. 


♦ » » 


N  EGLIGENCE— DAM  AGES— EVIDENCE. 


N.  Y.  COURT  OF  APPEALS. 


ScHULTZ,~by  guardian,  respt.  v.  The  Third  ave. 

RR.  Co.,  applt. 

May  30,  1882. 

Where  the  different  oonnta  In  a  complaint  have  refer- 
enoe  to  the  same  accident  and  the  saiiie  Injury,  and  each 
contains  an  allegation  of  the  damages  incarred,  the  gen- 
eral .prayer  for  damages  must  control  and  such  allega- 
tions may  be  disregarded. 

Where  each  count  contained  an  allegation  of  $10,000 
damages,  but  the  general  prayer  was  for  |20,000.  and  the 
court  charged  that  plaintin  could  only  recover  by  prov- 
ing the  facts  alleged  in  the  first  count,  Hetd^  That  a  ver- 
dict for  $15,000  was  not  unauthorised. 

Evidence  that  a  witness  for  plaintiff,  who  had  been 
discharged  from  defendant's  employ,  had  on  another  oc- 
i«sion  tried  to  procare  one  of  defendant's  drivers  to 
make  a  false  statement  as  to  the  condition  of  his  ciir,  for 
the  purpose  of  fixing  liability  on  the  company,  is  com- 
petent to  prove  that  ne  was  hostile  in  his  reelings  toward 
defendant  and  entertained  malice  towards  it. 

This  action  was  brought  to  recover  damajges 
for  injuries  received  by  plaintiff  bv  being 
knocked  down  and  run  over  by  one  oi  defend- 
ant's cars.  The  complaint  contained  three 
counts,  and  alleged  first,  that  on  0(5tober  30, 1877, 
plaintiff  got  upon  the  rear  platform  of  one  of 
defendants  cars,  as  a  passenger,  for  the  purpose 
of  ridinedown  Third  Avenue  to  his  home;  that 
the  conductor  of  the  car  came  to  him,  and  with- 
out asking  for  the  fare  or  giving  him  an  oppor- 
tunity to  pay  it,  violently  pushed  and  tnrew 
him  off  the  platform  on  to  an  adjoining  track  in 
front  of  the  horses  attached  to  a  car  coming  up 


the  avenue,  and  that  he  was  knocked  down,  run 
over  and  severely  injured,  'Ho  his  damage 
$10,000."  In  the  second  count,  plaintiff  alleged 
that  on  the  same  day  he  was  accidentally  upon 
the  railway  track,  and  that  before  he  could  es- 
cape ho  was  knocked  down  by  the  horses  at- 
tached to  one  of  defendant's  cars,  and  run  over 
and  injured,  because  there  was  a  defective  brake 
upon  the  car,  in  consequence  of  which  it  could 
not  be  stopped  in  time  to  save  him  from  iniury, 
and  the  count  closes  "to  his  damage  S10,000." 
In  the  third  count  he  alleges  that  on  the  same 
day  he  was  run  over  and  severely  injured  upon 
defendant's  railway  track,  in  consequence  of  the 
carelessness  and  unskillfulness  of  the  driver  of 
one  of  defendant's  cars,  '*to  his  damage  $10,000." 
The  complaint  concludes  with  a  prayer  for  judg- 
ment for  plaintiff's  damages  ''in  the  premises  to 
the  amount  of  $20,000."  The  judge  charged  the 
jury  that  plaintiff  could  recover  onlv  by  satis- 
fying them  that  he  was  pushed  or  thrown  from 
the  car  bv  the  conduptor  and  thus  iniured.  as 
alleged  in  the  first  count  of  the  complaint.  A 
verdict  of  $15,000  was  rendered.  Defendant's 
counsel  claimed  that  as  the  first  count  alleged 
damages  for  but  $10,000,  and  the  recovery  was 
had  under  that  coant,  a  verdict  for  a  larger 
amount  was  unauthorized. 

Held^  Untenable ;  that  the  general  prayer  for 
damages  at  the  conclusion  of  the  complaint  must 
control,  the  different  counts  having  reference  to 
the  same  accident  and  the  same  injury,  the  alle- 
gation of  damages  at  the  end  of  each  count  may 
be  disregarded,  the  general  prayer  for  judgment 
being  sufficient  to  authorize  arid  uphold  the  ver- 
dict. The  variance  between  the  complaint  and 
the  verdict  is  such  as  ''the  riffht  and  justice"  of 
the  matter  require  should  be  disregarded  or 
amended.    Code  of  Civil  Procedure,  i^  722. 

It  was  also  contended  that  the  alleged  act  of 
the  conductor  in  pushing  and  throwing  plaintiff 
from  the  car  was  so  wilful,  reckless  and  mali- 
cious that  defendant  is  not  responsible  for  it 

iTeW,  Untenable.  47  N.  Y.,  27^;  64  id.,  137; 
12  Hun,  436,  affirmed,  76  N.  Y.,  693 ;  87  N.  Y., 
26. 

Upon  the  trial,  plaintiff  and  R.  and  M.,  two 
c^r  arivers  who  had  been  discharged  by  defend- 
ant, testified  that  the  conductor  threw  plaintfff 
off  directly  in  front  of  the  horses  attached^  to  a 
car  going  up  the  avenue,  and  that  he  was  injured 
in  that  way.  The  conductor  and  another  wit- 
ness testified  that  plaintiff  was  not  pushed  or 
thrown  off,  but  that  he  jumped  off  the  car  and 
ran  in  front  of  the  horses  and  was  thus  injured 
without  any  fault  or  misconduct  of  the  conductor. 
R.,  on  cross-examination,  was  asked  if  he  recol- 
lected a  conversation  with  P.,  one  of  defendant's 
drivers,  in  which  he  endeavored  to  get  such  dri- 
ver to  say  his  brakes  were  out  of  oroer,  in  order 
to  fix  the  company  with  liability.  R.  testified 
that  he  had  never  had  such  a  conversation  with 
P.  P.  was  called  by  defendant  and  testified  that 
he  recollected  R.  approached  him  and  had  a 
conver^tion  with  him  in  reference  to  the  brakes 
of  his  car.    P.  was  then  asked  what  that  conver- 
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sation  was.  -This  was  objected  to  by  plaintiff's 
counsel.  Defendant's  counsel  then  offered  to 
prove  that  on  another  occasion,  not  distant  from 
the  present  accident,  R.  tried  to  procure  P.  to 
mike  a  false  statemant  in  regard  to  the  condi- 
tion of  a  car  on  defendant's  road,  for  the  pro- 
posed purpose  of  fixing  the  liability  on  the  com- 
pany, ne  having  been  discharged  from  its  em- 
ploy, to  show  malice  and  ill  feeling  on  the  part 
of  R.  This  was  objected  to  as  immaterial,  irrele- 
and  collateral.    The  objection  was  sustained. 

Hddf  Error;  that  it  was  competent  to  prove 
that  R.  was  hostile  in  his  feelings  toward  defend- 
ant and  entertained  malice  towards  it.  5  Denio, 
106:  6N.  Y.,  345;  6  Hun,  91;  24  id.,  178;  9 
Cush.,  365;  8  Gray,  441;  26  N.  H.,  363;  35  Vt., 
340;  7  Conn.,  71.,  76  N.  Y.,595;  1  Greenl.  Ev. 
(Redf.  Ed.),  §  450. 

Judgment  of  General  Term,  affirming  judg- 
ment on  verdict  for  plaintiff,  reversed,  and  new 
trial  ordered. 

Opinion  by  Earl,  J.    All  concur. 

CALIFORNIA. 


(^Supreme  Court.) 

People,    respondent,   v.  Messersmith,  appel- 
lant.   August  21, 1882. 

InsauUy — Homicide — Burden  of  Proof —  Inttruo- 
lion. — An  instruction  in  a  homicide  case  that 
^*tbe  burden  of  proving  the  existence  of  insan- 
ity rests  upon  the  accused,  and  it  follows  that 
this  fact  must  be  satisfactorily  established,  and 
that  by  a  preponderance  of  evidence,"  is  sub- 
stantially correct. 

"Preponderance  of  evidence"  is  the  equivalent 
of '^tisfactory  proof." 

Where  a  person  accused  of  crime  relies  on  the 
defense  of  insanitv,  he  is  bound  to  establish  it 
by  such  a  preponderance  of  evidence  that  if  the 
question  were  submitted  to  the  jury  in  a  civil 
case  they  would  find  him  insane. 

The  Court  also  instructed  that  "a  tendency  to 
commit  suicide  does  not  prove  insanity,  but  is 
one  of  the  symptoms  of  insanity  which  it  is  en- 
tirely competent  for  the  jury  to  take  into  con- 
sideration with  all  the  other  svmptoms  which 
have  been  proved,  and  with  all  tne  facts  and 
circumstances  of  the  case."  HM^  where  a  Court 
unqualifiedly  tells  a  jury  as  matter  of  law  that 
an  assumed  fact  does  not  prove  a  fact  in  dispute, 
it  is  error.  Such  a  charge  should  not  be  given 
when  it  is  neceesary  to  draw  an  inference  of 
fact  An  inference  of  fact,  where  it  does  not 
arise  as  a  presumption  of  law,  must  be  drawn 
by  the  jury,  whose  duty  it  is  to  pass  upon  the 
sufficiency  or  insufficiency  of  evidence.  So 
when  the  court  below,  in  the  first  part  of  its  in- 
struction, told  the  jurv  as  matter  of  law  that  the 
fact  which  was' the  subject-master  of  the  instruc- 
tion, did  not  prove  the  fact  in  dispute,  i.  «.,  the 
insanity  of  the  defendant,  it  invaded  the  prov- 


ince of  the  jury.  It,  however,  withdrew  from 
that  position  by  immediately  telling  them  that 
as  a  fact  it  was  a  matter  for  their  consideration, 
in  connection  with  all  the  other  facts  and  cir- 
cumstances of  the  case.  Thus  Qualified,  the  fact 
was  properly  left  as  partial  evidence  of  the  fact 
in  dispute  to  the  determination  of  the  jury ;  and 
there  was  no  error  in  the  instruction  as  an  en- 
tirety to  the  prejudice  of  the  defendant. 

An  instruction,  otherwise  unobjectionable,  is 
not  erroneous  if  the  fact  is  assumed  in  it  was  not 
controverted  by  the  evidence.  It  is  not  error  for 
the  court  to  assume  the  existence  of  an  admitted 
or  uncontroverted  fact  in  a  case,  and  instruct  the 
jury  as  to  its  legal  efiect. 

As  the  point  whether  the  fact  assumed  was 
controverted  or  uncontroverted  by  the  evidence, 
did  not  affirmativelv  appear,  as  the  evidence 
was  not  in  the  record,  it  would  be  presumed  that 
it  was  an  uncontroverted  or  admitted  fact  in  the 
case,  and  therefore  not  error  to  assume  its  exis- 
tence. 

As  to  the  other  instruction  called  in  question, 
hdd^  while  it  is  not  by  any  means  couched  in 
such  clear  and  unequivocal  terms  as  should 
characterize  a  legal  charge  to  a  jury,  in  the  per- 
formance of  a  solemn  dutv,  it  must  be  construed 
as  declaring  that  it  was  the  duty  of  the  jury  to 
determine  from  the  evidence,  whetherdefendant 
committed  the  homicidal  act  under,  or  in  the 
absence  of  "such  motives  as  would  naturally  in- 
fluence the  mind  of  a  depraved  man  to  acts  of 
violence;"  and  that  if  the  defendant  committed 
the  act  with  his  mind  under  influence  of  ''mo- 
tives of  anger,  jealousy,  or  hate,  that  circiVim- 
stance  would  add  great  strength  to  the  proof  of 
his  insanity,"  Bat  if  actual  insanity  at  the 
time  of  the  act  was  not  made  out  to  their  minds 
by  the  testimony,  and  they  believed,  from  the 
evidence  that  the  defendant  was  ''actuated  by 
strong  motives  of  revenge  or  other  passions,  they 
had  the  right  to  infer  that  it  was  under  the  in- 
fluence of  those  motives  that  he  commttted  the 
deed,  and  not  under  the  influence  of  insanity, 
unless  they  were  satisfied  by  the  evidence  that 
he  was  insane." 

So  construed,  the  instruction  where  A  verges 
on  error  was  favorable  to  the  defenv...int." 


Laphau,  appellant,  v.  Campbell,  bespokdent. 

August  24, 1882. 

EmjAty—Frimd—Judgm^ 
PerMcKee,  J:  Proceeding  in  equity  for  relief 
against  a  judgment  obtained  by  fraud.  In  Jan- 
uary, 1880,  judgment  by  default  was  entered  in 
the  Superior  Court  of  Placer  county,  upon  an  af- 
fidavit of  proof  of  service,  made  by  a  perftotf 
qualified  in  law  to  serve  process.  The  affidavit 
showed  that  service  haa  been  jnade  upon  the 
defendant  in  the  action,  by  delivery  to  him  per- 
sonally, on  the  18th  of  November,  1879,  of  a  copy 
of  the  summons  and  complaint,  at  Hot  Springs, 
Placer  County,  California.  The  complaint  here- 
in admitted  that  the  judgment  was  fair  and  reg- 
ular on  its  face,  but  alleged  that  it  was  obtained 
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upon  a  false  cause  of  action  and  upon  false  proof  | 
or  a  service  of  process  in  the  case,  which  the 
then  plaintiff  iraudulently  procured  to  be  made 
on  the  defendant,  who  at  the  time  of  the  alleged 
service,  was  a  citizen  of  the  State  of  Nevada,  and 
not  subject  to  process  issued  out  of  the  Courts  of 
California.  Iield^  independent  of  Sec.  473,  C.  C. 
P.,  a  court  of  record,  may,  by  virtue  of  its  inher- 
ent power  over  its  own  records,  so  long  as  it  has 
physical  control  of  the  same,  set  aside,  on  motion 
or  otherwise,  a  judgment  procured  by  fraud ;  or 
such  a  judgment  may  be  set  aside  by  the  origi- 
nal action  in  a  court  of  equity,  when  bv  reason 
of  the  fraud,  the  court  that  rendered  the  judg- 
ment had  not  acquired  jurisdiction  of  the  person 
of  the  defendant. 

Before  the  code,  the  rule  was  that  a  decree 
gained  by  fraud  might  beset  aside  by  petition, 
and  a  juagment  at  law  by  motion  ;  and  a  fortiori 
might  sucii  decree  or  judgment  be  set  aside  by 
bill. 

If  a  party  has  been  deprived  of  his  rights  by 
a  fraud,  which  was  unknown  to  him  at  the  time 
it  was  perpetrated,  and  for  not  knowing  which 
he  is  not  chargeable  with  negligence,  and  he 
has  no  remedy  at  law,  a  court  of  equity  will 
grant  him  relief  by  an  original  action.  If  no 
laches,  or  want  of  diligence  is  imputable  to  a 
party,  there  is  nothing  in  reason  or  propriety 
preventing  the  interference  of  equity. 

As  against  the  judgment  under  consideration, 
the  then  defendant  had  no  available  remedy  at 
law  by  motion  under  the  code.  For  as  he  was, 
according  to  the  allegations  of  the  complaint,  a 
citizen  of  the  State  of  Nevada  and  beyond  the 
territorial  jurisdiction  of  the  courts  of  California, 
at  the  time  of  the  alleged  service  of  process,  the 
court  that  rendered  the  judgment  had  no  juris- 
diction over  his  person ;  and  the  fact  is  alleged 
that  he  had  no  knowledge  that  the  judgment 
had  in  fact  been  taken  against  bim,  upon  a  false 
affidavit  of  service  of  process  upon  bim,  in  the 
State  of  California,  until  more  than  six  months 
after  the  rendition  of  the  judgment. 

Where  judgment  is  taken  without  due  process 
of  law,  or  upon  false  proof  of  service  of  process 
upon  a  defendant  who  was,  at  the  time  of  the 
alleged  service,  beyond  the  territorial  jurisdic- 
tion of  the  court,  he  is  not  chargeable  with 
knowledge  of  the  rendition  of  the  juagment.  No 
one  is  called  to  act  in  a  judicial  proceeding  in 
which  jurisdiction  over  bis  person  has  not  been 
obtained.  And  although  he  be  a  party  named 
in  the  proceeding,  yet  if  jurisdiction  over  him 
be  not  obtained,  he  has  no  duty  to  perform  in 
relation  to  the  proceeding,  for  the  non-per- 
formance of  whicn  be  is  chargeable  with  mis- 
take, inadvertence,  surprise,  or  excusable  neglect ; 
and,  as  he  is  not  chargeable  with  any  of  those 
things,  he  is  not  called  upon  to  avail  himself  of 
any  of  them  as  ground  for  a  motion  to  set  aside 
the  judgment;  nor  is  he  chargeable  with  Uichea 
or  want  of  diligence  for  not  knowing  of  the  pro- 
ceedings or  judgment. 

The  party  procuring  a  judgment  against  an* 
-*  her  without  due  process  of  law,  or  by  fraud,  takes 


it*  at  his  peril,  and  the  party  against  whom  it 
is  taken  IS  not  bound  to  appl^-,  within  a  year 
after  its  rendition,  to  set  it  aside  and  be  allowed 
to  answer  the  com])laint,  for,  as  he  was  beyond 
the  territorial  juris^diction  of  the  court,  and 
never  had  been  nerved  with  process  at  all,  he  is 
not  bound  to  voluntarily  submit  himself  to  a 
foreign  jurisdiction. 

Nor  was  the  defendant  bound  to  resort  to  the 
remedy  by  motion  to  set  aside  a  judgment 
taken  against  him  in  an  action  in  which  there 
was  no  service  of  summons  upon  him,  or  in  which 
the  affidavit  of  service  of  summons  was  false. 

Instead  of  waiting  to  be  sued  on  such  judg- 
ment in  his  own  state,  a  part}'  may  come  into 
the  courts  of  this  state  and  obtain  relief  against 
such  a  judgment  by  original  action. 

Myrick,  J.,  and'  McKinstry,  J.,  concurring : 
The  case  presented  by  the  plaintiff  in  his  com- 
plaint shows  that  there  was  no  service  of  sum- 
mons in  the  action  referred  to — on  the  contrary, 
a  false  affidavit  of  service  was  made  and  filed, 
and  upon  such  false  affidavit  the  judgment  was 
rendered.  Assuming  that  under  Section  473, 
C.  C.  P.,  the  defendant  in  that  action  (plaintiff 
here)  could  have  obtained  relief  if  he  had   ap- 

f)lied  within  six  months,  it  is  enough  to  Fay  that 
le  states  sufficient  reasons  why  the  application 
was  not  made  within  the  time.  The  case  stated 
in  the  complaint  is  clearly  within  the  rules  gov- 
erning courts  of  equity  in  such  cases,  and  the 
demurrer  to  the  complaint  should  have  been 
overruled. 


» •  # 


NEW  YORK. 


{Court  of  AppeaU.) 

The  People,  applts.,  v.  The  Brooklyn,  F.  &  C,  I. 
RR.  Co.,  respt.    May  2,  1882. 

RaUroaiU — Constitutional  Law — Nuisance —  The 
authority  ^iven  by  statute  to  the |  purchaser  of 
the  franchises  of  a  railroad  corporation  on  a  sale 
by  virtue  of  a  mortgage  to  create  a  new  corpora- 
tion was  not  intended  to  prevent  a  sale  or  trans- 
fer by  him  to  a  corporation  already  existing  and 
capable  of  holding  the  property  and  executing 
the  franchises. 

Where  such  corporation  purchases  a  road  al- 
ready constructed  and  in  existence  it  not  neces- 
sary to  file  a  map. 

Section  18,  Art.  3,  of  the  Constitution  of  1875, 
did  not  affect  past  legislativ^n  which, at  the  time, 
was  entirely  lawful  and,  therefore,  does  not  ap- 
ply to  Ch.  218,  Laws  of  1839. 

The  rapid  transit  act  of  1876  did  not  repeal  or 
affect  the  general  act  of  1850  as  to  railroads  run- 
ning under,  over  to,  <&c.,  streets,  avenues  and 
places. 

By  defendant's  charter  its  terminus  was  ''at 
or  near  Atlantic  Avenue."  Ifs  line  on  the  map 
stopped  south  of  the  avenue.  To  reach  the 
tracks  of  a  road  leased  by  it  defendant  built 
tracks  to  the  center  of  the  avenue.  HMy  That 
these  connecting   curves  constituted  u  part  of 


THE    OHIO    LAW    JOURKAL. 


109 


the  chartered  and  authorized  line  of  defendant's 
road. 

The  map  required  to  be  filed  is  suflScient  if  it 
shows  the  alignment  and  profile  without  show- 
inf^all  the  connections,  turnouts  and  switches. 

Chap.  187,  Laws  of  1876,  is  not^  unconstitu- 
tional and  does  not  grant  an  exclu^ve  privilege, 
immunity  or  franchise. 

In  an  action  by  the  Attorney-General  to  abate 
a  public  nuisance  the  only  question  he  can  raise, 
is  as  to  a  public  wrong  and  not  as  to  a  contract 
between  individuals. 


RiCfGS  ET  AL.,  respts.,  V,  PuRssELL,  impl'd,  applt. 

May  5,  1882. 

Mortgage — Defense — Plaintiffs  loaned  moneys 
to  P.  to  aid  him  in  erecting  a  theatre  to  be  leased 
to  S.  To  secure  said  loan  a  mortgage  was  made 
to  one  B.,  who  assigned  it  to  plaintiffs  and  guar- 
anteed its  payment  and  also  gave  a  declaration 
that  he  had  no  defense,  &c.,  thereto.  At  the 
Fame  time  P.  assigned  to  plaintiffs  all  the  rents 
reserved  in  the  lease  to  S.  to  appljr  on  the  mort- 
li^ege  until  it  was  paid.  A  tripartite  agreement 
between  B.,  P.  and  S.  was  also  executed,  by 
which  it  was  agreed  that  S.  should  pay  the  rents 
to  plaintifb  and  also  that  if  S.  failed  to  pay  P. 
should  assign  his  claim  therefor  to  B.  who  should 
endorse  the  amount  thereof  on  the  mortgage. 
In  an  action  to  foreclose  the  mortgage  it  was 
claimed  that  certain  unpaid  rents  should  have 
been  endorsed.  HeUl^  That  plaintifls  did  not 
occupy  the  position  of  assignees  in  such  a  sense 
that  they  took  subject  to  any  equities  or  defenses 
P.  had  at  the  time  of  the  assignment;  that  as 
plaintiffs  had  no  knowledge  of  the  tripartite 
agreement  it  furnished  no  defense  to  the  action. 

Lent  et  al.,  respts.,  v.  Howard  et  al.,  exrs., 

applts.    May  30,  1882. 

WUb— Executors — Trusts — Testator,  by  his  will, 
directed  his  executors  to  sell  all  his  real  estate, 
except  the  homestead,  at  such  time  as  they 
should  think  it  best,  and  invest  the  proceeds, 
and  pay  the  same  to  his  wife  and  daughter  after 
a  specified  time.  Held^  That  the  executors  were 
vested  simply  with  a  power  of  sale,  and  the  title 
to  the  lands  and  possession  thereof  descended  to 
the  heirs  of  the  testator,  subject  to  the  execution 
of  the  power;  but  that  there  was  a  con  version  of 
the  reiu  estate  into  personalty  as  of  the  time  of 
testator's  death,  and  a  gift  of  the  converted  fund, 
together  with  the  intermediate  income,  to  the 
wife  and  daughter,  and  that  the  executors  were 
chargeable  with  such  income. 


•♦>♦•«> 


MINNESOTA. 


{Siqn'eme  Court,) 

CuLBBRiMON  r.  Cox,  Adin'r,  and  another.    Joly  19, 18S2. 

-Rr«  Insurtmoe—toss  to  ao  with  the  ftfofty.— C.,  In 
bis  life-time,  effected  an  insurance  against  loss  by 
fire  upon  a  dwellinff-honse  owned  liy  liiin,  and  occu- 
pied Uy  hiniwlf  and  family  as  a  honieHtead.  The  policy 
of  Insaranoe  ran  to  himself  find  hin  personal  reprc8(;nta-  i 


tives.  Upon  his  death  the  plain tlflf,  his  widow,  was  en- 
titled to  hold  the  premises  ss  a  homestead  during  her 
natural  life.  After  his  death,  and  during  the  life  of  the 
policy,  and  while  the  plaintifl*  continued  to  oc<*upy  tho 
premises  as  such  homestead,  the  dwelling-house  wum 
destroyed  by  fire. 

Held,  that  the  interest  in  the  policy  devolved  upon 
those  beneficially  interested  in  the  real  estate,  ana  in 
case  of  loss  the  damages  accrued  to  them. 

That  if  the  administrator  collected  or  receivctl  the  pro- 
ceeds of  the  policy  he  would  not  hold  them  as  a  part  of 
the  general  personal  estate  of  C,  but  as  trustee  for  tho 
widow,  creditors  and  heirs,  in  accordance  with  their 
respective  interests  in  the  real  estate  itself. 

That  therefore  the  plaintiff;  being  entitled  to  hold  the 
real  estate  for  the  period  of  her  natural  lite,  was  entitled 
to  the  use  lor  life  of  the  insurance  money. 


Board  of  County  Com'rs   op  Scott  Coitnty,   Minns- 
801'A,  V.  hiVQ  and  others.    August  2K,  1882. 

Bond  of  Pnblie  office—How  far  sureties  liable, — R. 
was  elected  and  qualified  as  county  treasurer  for  a 
term  commencing  March  1,  1878.  In  November,  187i», 
R.  was  re-elected  to.  the  office  for  the  term  to  coinHien(<e 
March  1, 1880,  but  did  not  qualify  for  such  second  term, 
as  required  by  statute,  on  or  before  January  1*%  1880.  lie 
continued  to  bold  the  office  uutil  June  21,  1880. 

Held,  construing  the  statutes,  that  the  oflhre  became 
vacant,  in  respect  to  such  second  term,  in  such  a  scnso 
that  R.  was  not  entitled  to  administer  it,  and  tiint  it  be- 
came the  duty  of  the  board  of  county  coniniissioncrs,  in 
accordance,  with  the  sialutory  requirenienls,  after  tho 
fliilure  of  R.  to  re-qualify  by  the  fifteenth  day  of  Janunry, 
to  appoint  a  person  to  Uie  office  for  a  period  to  cimi- 
mence  March  1,  1880. 

The  liability  of  the  sureties  upon  the  official  bond  of 
R.  (given  upon  his  first  election)  tor  the  delinquencies  of 
their  principal  after  March  1, 1880,  is  to  be  determined 
by  a  construction  of  the  Kx>nd  read  in  connection  with 
the  statute  relative  to  the  term  of  office,  and  prescribing 
conditions, respecting  the  tenure  of  the  incumbent.  Tho 
statute,  in'legal  effect,  forms  part  of  the  contract.  8o 
oontfidered,  it  is  held  not  to  have  been  contemplated  that 
R.,  after  his  failure  to  qualify  for  the  necond  term  should 
remain  in  the  office ;  but  rattier  that  the  office  should  be 
filled  by  appointment.  Hence,  tho  obligation  of  the 
sureties  dia  not  extend  to  a  period  subsequent  to  the  end 
of  the  fit  St  term,  unless  under  some  circumstam^es  for 
such  further  time  as  might  be  reasonably  net^ssnry  for 
the  purpose  of  filing  the  office  by  appointment,  not- 
withstanding the  fact  that  the  statute  provided  that  the 
term  of  office  should  ''continue  for  two  years,  and  until 
a  successor  is  elected  and  qualified." 

Sureties  upon  the  official  bond  of  a  county  treasurer 
are  not  liable  for  the  conduct  of  that  office  in  respect  to 
moneys  paid  to  him  on  account  of  principal  or  interest 
from  the  sales  of  state  school  lands.  Such  moneys  hav- 
ing been  indistinguishably  mingled  with  tho  funds  in 
the  county  treasury,  upon  proof  only  of  snbserinent  de- 
falcation, loss,  or  shortage  from  the  wholo  com  minified 
funds,  so  that  the  balance  remaining  was  not  sufficient 
to  meet  the  demand  upon  both  funds,  the  sureties  upon 
the  county  treasurer's  bond  cannot  bo  charged  with  the 
whole  of  the  deficiency. 

State  of  Minnesota  v.  Lanmdon.    August  a<,  1882. 

Selling  Liquor  under  vUlnge  ordinance. — Tho  incor- 
porating act  of  the  village  of  Worthington  enacts 
that  no  license  shall  be  granted  for  the  sale  of  malt, 
spirituous  or  intoxicating  liquors  as  a  beverage.  It 
forbids  (as  construed)  all  sales  for  such  purpose,  and 
Imposes  the  penalty  of  fine  or  imprisonment  for  viola- 
thm  of  such  prohibitory  provision.  It  gives  authority 
to  the  common  council  of^ the  village,  by  ordinance,  to 
restrain  any  person  from  selling  such  liquors,  "unlec>s 
duly  licensed  by  the  common  council." 

Held^  (1)  that  the  power  of  the  board  of  county  eoni- 
missionerSf  conferred  by  the  general  statutes,  to  grant 
Jieenses  within  the  tvillage.  Is  not  taken  away,  but  is 
so  limited  that  license  can  be  granted  only  for  sales  for 
other  purposes  than  as'  a  beverage.  With  the  same  lim- 
itation the  village  council  may  also  grant  licenses.  (2) 
That  the  general  law  making  it  a  crime  to  sell  liquor  in 
less  quantity  than  five  gallons  witiiout  llce^iso  in  not 
abrogated  by  the  special  act,  but  for  such  unlicenMCHi 
sales  one  may  be  indicted  and  puninlied  under  tlio  gen- 
eral law. 
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PuoH  V,  Winona  A  St.  Pktbr  R.  Co.    August  24,  1882. 

PracHee— General  and  nuMbtiie  aUegtUions,— An  order 
refusing  to  require  a  pleading,  indefinite  and  uncer- 
tain in  its  allegations  of  fact,  to  be  made  definite 
and  certain,  is  an  appealable  order.  It  appearinfl^,  upon 
a  motion  to  have  a  complaint  made  definite  and  certain 
in  some  particulars,  that  the  plaintiff  had  pleaded  speci- 
fically all  the  facts  within  his  knowledge,  and  upon 
which  he  proposed  to  rely  upon  the  trial,  and  that  he  was 
possessed  of  no  Icnowledge  or  informs tion  to  sustain  the 
general  and  indefinite  allegations  objected  to,  kcitf,  that 
such  general  and  indefinite  allegations  should  be  strick- 
en out. 


LiNDHAY  V.  Winona  A  St. 


Pbtsr   R.   Co.    August  30, 


Damages  byAre/rom  the  neffh'genre  of  railroad  eoinpaiiy. 
» An  owner  of  land  near  a  railroad,  whose  property  on 
his  land  is  destroyed  through  negligence  of  tne  company 
in  burning  dry  ffrass  on  its  right  of  way  is  not  guilty  of 
negligence  merely  by  failing  to  anticipate  and  provide 
aginst  the  negligence  of  the  company. 

A  trespasser  who  cqts  grass  growing  on  land  is  not, 
as  to  the  owner  of  the  land,  the  owner  of  the  bay  made 
from  the  grass,  and  cannot  recover  for  Its  destruction 
by  the  negligence  of  such  owner. 

A  trespasser  who  sows  and  gathers  crops  is,  after  they 
are  gathered,  the  owner  of  them,  even  as  against  the 
owner  of  the  land. 


Andrrson  v.  Munch.    August  31,  1882. 

County  OommintUmera  taking  other  than  statutory  Bond' 
—The  owner  of  a  sluice-dam  across  a  stream,  erected, 
maintained,  and  operated  under  a  license  granted  by  the 
board  of  couuty  commissioners,  pursuant  to  title  8,  e.  32, 
Gen.  Sf.  1878,  is  not  rHiuired  by  statute  to  perform  the 
labor  of  condficting  or  driving  logs,  timber,  or  ]umt)er 
through  the  sluice  way.  This  is  no  part  of  the  '^opera- 
tion"  of  the  dam  within  the  meaning  of  the  statute. 

The  statute  gives  the  board  of  county  'commissioners 
no  authority  to  take  a  bond  from  the  licensee  requiring 
him  to  conduct  or  drive  logs,  timber,  or  lumber  thnmgh 
the  sluice-way :  and  if  they  should  take  a  oond  contain- 
ing such  a  condition,  it  would  not  be  a  statutory  condi- 
tion, and  hence  would  be  void,  and  would  not  inure  to 
the  benefit  of  third  "Arsons,  or  give  them  any  right  of 
action  for  its  non-perfonnauce. 


SUPREME  COURT  RECORD. 


[New  cases  filed  since  our  last  report,  up  to  Sept.  27, 1882.] 

1300.  Andrew  H.  Kesicher  v.  John  B.  Zimmerman. 
Error  to  the  District  Court  of  Seneca  County.  N.  L. 
Brewer  for  plaintiff;  Cronise  A  Sams  for  defendant. 

1301.  Mary  Jane  Veazie  et  al  v.  William  Hawn.  Er- 
ror to  the  District  Court  of  Knox  County.  Dunbar  A 
Wood  for  plaintiffb ;  J.  D.  Critohfield  and  ^iamuel  Israel 
for  defendant. 

1302.  Lincoln  A  Rea,  trustees  v.  William  Curtain  et  al. 
Appeal— Reserved  In  the  District  Court  of  Madison 
Ck>unty.  Harrison,  Olds  and  Marsh  for  plaintiffis ;  Ram- 
sey and  O*  Donald  for  defendants. 

1303.  Horatio  Page  v.  Daniel  Thomas  et  al.  Error 
to  the  District  Court  of  Frsnklin  County.  E.  L.  A  H.  C. 
Taylor  for  plaintiff;  C.  N.  Olds  for  defendants. 

1304.  Willism  Whalen  v.  A.  Montpelier.  Error  to  the 
District  Court  of  Cuyalioga  County.  J.  K.  Hord  and  W. 
S.  Kerruish  for  plaintiffs ;  Wm.  Robison  for  defendant. 

1805.  Jonathan  C.  Rittenhouse  et  al  r.  Esra  Bailey  et 
al.  Error  to  District  Court  of  Hamilton  County.  D. 
Thew  Wright  and  Champion  A  Williams  for  plaintiflb ; 
Bateman  A  Harper  for  defendants. 

1306.  James  Russell  v.  Samuel  A.  McPhee  Exr.  Er- 
ror to  the  District  Court  of  Columbiana  County.  J.  G. 
Moore  and  J.  W.  and  H.  Morrison  for  plaintiflk;  Wal- 
lace A  Billingsley  and  T.  A.  Collins  for  defendanto. 

1307.  Ohio,  ex  rel  John  8.  Parrott  v.  Thomas  Brown, 
Sheriff  of  .Clennont  County.  Mandamus— Reserved  in 
the  District  Court  of  Brown  County.  David  Tarbell, 
Parrott  A  Dowdney  and  Swing  A  Griffith  for  plaintiff; 
Brunaugh  A  Swing,  Nicholas,  Griffith  A  Pavfs  for  de- 
fendants. 
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Hon.  John  W.  Okey,  Chief  Justice;  Hon. 
William  White,  Hon.  W.  W.  Johnson,  Hon. 
Geo.  W.  McIlvaine,  Hon.  Nicholas  Longwobth, 

Judges.  

Tuesday,  September  26,  1882. 

GENERAL  DOCKET. 

No.  M.  Holonion  Bebont  v.  Phoebe  S.  Bodle.  Error 
t^  the  District  Court  of  Knox  County. 

Long  WORTH,  J.,  Het't: 

Where  a  principnl  debtor,  by  falsely  and  fraudulently 
representing  to  tlie  creditor  that  his  surety  has  consentecl 
to  an  extention  of  time  for  payment,  procures  from  tbe 
creditor  an  agreement  for  such  extention  in  considera- 
tion that  interest  be  paid,  such  agreement  is,  as  to  the 
creditor,  fraudulent,  and  he  may,  upon  discovery  of 
such  fraud,  even  after  the  period  of  extention  has  ex- 
pired, reoudiate  sncb  agreement  and  sue  upon  the  oriiri- 
nal  contract  without  refunding  or  tendenng  back  the 
interest  paid  under  such  invaliajagreement. 

Judgment  affirmed, 

1137.  Robert  L.  Lindsay  tw.  Tlie  State  of  Ohio.  Error 
to  the  Court  of  Common  ^leas  of  Jefferson  County. 

Johnson,  J.,  Held: 

1.  On  a  charge  of  uttering  and  publishing  a  forged 
instrument  with  intent  to  defraud  (R.8.  |709l7,  the  place 
where  the  instrument  was  uttered  and  published,  and 
not  the  place  where  the  forgery  was  committed,  deter- 
mines the  Jurisdiction  of  the  court  over  the  aocused. 

^  If  the  forged  instrument  has  been  uttered  and  pub- 
lished in  this  state  with  intent  to  defraud,  by  means  of 
an  innocent  agent  here,  it  is  no  defense  to  an  indict- 
ment in  the  proper  county  in  thisHtate,  to  show,  that 
tlie  accused  was  never  witliin  the  state,  or  that  he  owes 
allegiance  to  another  state  or  government. 

3.  On  the  trial  of  a  pemon  accused  of  uttering  and 
publishing  a  forged  deed  for  the  conveyance  of  roal  es- 
tate with  Intent  to  defraud,  other  forged  deeds  for  tbe 
conveyance  of  real  estate,  including  deeds  of  trust,  made 
to  a  trustee  to  secure  tbe  payment  of  promissory  notes 
or  bonds,  found  in  his  possession,  or  proved  to  have 
been  uttered  and  published  by  him.  are  competent  tes- 
timony to  show  the  guilty  knowledge  of  the  accused. 

Judgment  affirmed. 

1183.  H.  C.  Rutter,  Superintendent  of  the  Hospital  for 
the  Insane  at  Columbus,  Ohio,  and  others,  v  The  State 
of  Ohio,  on  the  relation  of  James  Gatrel.  Error  to  the 
District  Court  of  Franklin  County. 

Okey,  C.  J. 

Where  the  superintendent  of  an  insane  asylum 
acting  in  good  faith,  with  the  assent  of  the  trustees  of  the 
institution,  and  solely  with  reference  to  the  welfare  of 
the  patient,  permits  her  U*  be  removed  to  and  reuiaiu 
temporarily  at  the  residence  of  a  near  relative,  the  hus- 
band of  the  patient  cannot  by  mandamus  compel  her 
restoration  to  the  asylum ;  and  the  fact  that  such  resi- 
dence is  beyond  the  limiis  of  the  btate  will  make  no  dif- 
ference. 

Judgment  reversed. 

1907.  The  State  of  Ohio  on  the  relation  of  John  S.  Par- 
rott V.  Tliomas  Brown,  Sheriff  of  Clermont  County.  Man- 
damns.  Reserved  in  the  District  Court  of  Brown  Coun- 
ty. Writ  refused  on  the  ground  that  there  is  no  law 
anthorixing  the  election  of  an  additional  Judge  in  the 
first  sub-division  of  tlie  i>tli  Judicial  district  at  the  next 
election.  The  defendant  to  recover  his  costs  against  re- 
lator.   To  be  reported  hereafter. 

MOTION  DOCKET. 

No.  126.  Austin  Davis  v.  State  of  Ohio.  Motion  for 
leave  to  tile  a  petition  in  error  to  the  Court  of  Common 
Pleas  of  Morgan  County. 

LoNOWORTH,  J.,  Held: 

An  indictment  charging  that  the  accused  burglariously 
broke  and  entered  into  **a  certain  dwelling  bouse,  to 
wit :  the  Infirmary  of  Morgan  County,"  is  not  insuffi- 
cient as  failing  to  aver  the  fact  of  ownership,  or  as 
charging  the  offense  to  have  been  committed  in  a  place 
other  tlian  those  enumerated  in  section  68:15,  of  the  Re> 
vised  Statutes. 

Motion  ovcrrulcil. 
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HARGRAVE'S    STATE    TRIALS. 

ELEVEN  VOLUMES  IN  BIGHT. 


The  members  of  the  Supreme  Court  are  at 
Avork  again,  and  the  opinions  we  present  this 
week  will  be  read  with  niucli  satisfaction. 

Thecourt  disposed  of  a  hirge  number  of  cas- 
es and  motions  the  past  w^ek,  us  will  be  seen 
by  reterence  to  the  Court  Keport  on  the  last 
page  01  this  number. 

Fifty-four  applicants  for  admission  to  the 
Bar  presented  themselves  for  examination 
Tuesday  morning.  We  will  give  a  list  of  the 
successful  ones  next  week. 

The  court  Avill  adjourn  on  Saturday  over 
election  week. 


♦  ♦  ♦ 


MONEY   PAID  UNDER    THE    POND  LAW. 


SUPREME  COURT  OF  OHIO. 


Catoib  v.  Watterson. 


I 


WE  will  sell  the  above  valuable  books  for  f2b.    They 
are  In  g<x>d  condition,  and  cannot  be  duplicated  for 
twice  the  money, 

OHIO  LAW  JOURNAL. 


June  13,  1882. 

Tbe  act  of  April  5,  18M2.  "more  effectually  to  provide 
against  the  evils  resulting  from  the  traffic  in  intoxica- 
ting liquors*'  (7«  Ohio  Laws,  06),  having  been  adiudged 
unconstitutional,  a  person  engaged  in  such  t raffle,  who 
paid,  under  protest,  into  the  county  treasury,  the  sum 
required  of  a  dealer  in  liquors  by  the  terms  of  the  act, 
may  maintain  an  action  against  the  treasurer  to  re- 
cover back  the  sum  so  paid. 

Error  to  the  Court  of  Cummon  Pleas  of  Cuya- 
hoga County.    Reserved  in  the  district  court. 

Daniel  Catoir,*  being  engaged  and  desiring  to 
continue  in  the  traffic  in  intoxicating  liquors  in 
Cleveland,  a  city  of  the  first  class,  executed  a 
bond  and  paid  to  Moses  6.  Watterson,  Esq^.,  trea- 
surer of  Cuyahoga  County,  three  hundred  dollars, 
in  accordance  with  the  requirements  of  the  act 
of  April  6,  1882,  "more  effectually  to  provide 
against  the  evils  resulting  from  tbe  traffic  in 
intoxicating  liquors"  (79  Ohio  Laws,  66),  which 
act  is  set  forth  at  large,  ante,  [Ohio  Law  Jour- 
nal Vol.  2,  Page  543.]  At  the  time  he  paid  the 
money  (May  2, 1882),  he  informed  the  treasurer 
that  he  would  bring  an  action  against  him  to 
recover  it  back,  on  the  ground  that  the  act  is 
unoonstitutionar:  and,  accordingly,  he  brought 
such  action  in  tne  Court  of  Common  Pleas  of 
Cuyahoga  County.  A  demurrer  was  sustained 
to  a  petition  setting  forth  these  facts,  and  the 
action  was  dismissed ;  and  thereupon  Catoir  filed 
a  petition  in  error  in  the  district  court,  which 
court  reserved  the  cause  for  decision  in  thiB 
court. 

The  calise  was  argued  in  connection  with 
other  causes  involving  the  constitutionality  of 
the  above  mentioned  statute.  The  names  of 
counsel  and  abstracts  will  appear  in  the  preoed- 
ing  case  of  the  State  v.  Hipp. 

Okey,  C.  J. 

In  the  State  v.  Hipp,  ante  [Ohio  Law  Jour- 
nal Vol.  2,  Page  543,]  we  held  tbe  act  in 
question  to  be,  in  eflect,  a  license  law  and 
hdnce  in  conflict  with  tbe  section  of  tbe  consti 
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tution  which  provides,  that  "no  license  to  traffic 
in  intoxicating  liquors  shall  hereafter  be  gran  ted 
in  this  state." 

Thefurtherqucstion  is  now  presented,  whether 
one  who  has  paid,  under  protest,  money  into  the 
county  treasury,  in  pursuance  of  the  require- 
ments of  the  act,  may  maintain  an  action 
against  the  treasurer  to  receive  it  back.  Con- 
sidered without  regard  to  the  decisions  of  this 
court  in  relation  to  actions  of  this  character,  the 
proposition  thus  presented  for  our  determination 
IS  one  of  difficulty.  The  cases  upon  the  subject 
&re  not  in  harmony(2  Dillon's  Mun.  Corp.  3d  ed. 
§  §  939,  947;  7  Wait's  Act.  &  Def.  403;  Roscoe's 
N.  P.  Ev.  (14  ed.)  554 ;  Coolev  on  Taxation,  505. 
et  seq.),  but  we  are  relieved  from  any  extendea 
examination  of  them.  Baker  v.  Cincinnati,  11 
Ohio  St.  534,  isdirect  authority  that  this  action 
maybe  maintained,  and  that  case  is  in  harmony 
with  Stephan  v.  Daniels,  27  Ohio  St.  527,  where 
the  subject  is  fully  considered.  And  the  prin- 
ciple here  asserted  seems  to  be  just.  Indeed  it 
would  be  difficult  to  find  substantial  reason  for 
holding  that  one  who  observed  the  forms  of  the 
statute  by  paying  money  into  the  treasury, 
should  be  left  in  a  worse  condition  than  one  who 
treated  the  act  at  all  times  as  a  mere  nullity. 

If  the  facts  are  as  stated  in  the  petition, 
the  plaintiff  is  entitled  to  recover.  The  judg- 
ment will  be  reversed,  the  demurrer  to  the  pe- 
tition overruled,  and  the  cause  remanded  to  the 
court  of  common  pleas  for  further  proceedings. 


♦  ♦♦ 


INSANE  ASYLUM— AUTHORITY    OP    SU- 
PERINTENDENT    TO    PERMIT     TEM- 
PORARY REMOVAL  OP  PATIENT. 


SUPREME  COURT  OP  OHIO. 


RuTTER  «.  The  State. 


September  26,  1882.' 

Where  the  superintendeDt  of  an  insane  asylum, 
acting  in  good  faitn,  with  the  assent  of  the  trustees  of  the 
institution,  and  solely  with  reference  to  the  welfare  of 
the  patient,  permits  lier  t<i  be  removed  to  and  remain 
temporarily  at  the  residence  of  a  near  relative,  the  hus- 
band of  the  patient  cannot  by  mandamus  compel  her 
restoration  to  the  asvlum;  and  the  fact  that  such  resi- 
dence is  beyond  the  limits  of  the  state  will  make  no  dif- 
ference. 

Error  to  the  District  Court  of  Franklin  County 
Jane  Gatrel.  wife  of  James  Gatrel,  was  on  Julyy 
31, 1880,  adjudged  to  be  insane,  in  a  proceeding 
in  lunacy  tiefore  the  Probate  Court  of  Pickaway 
County,  Ohio,  and  on  August  27,  1880,  she  was 
committed  to  the  Hospital  for  the  Insane  at 
Columbus,  in  pursuance  of  such  adjudication. 
Dr.  Rutter,  superintendent  of  the  hospital,  on 
May  21,  1881,  permitted  Mrs.  Kegan  to  take  the 

Satient  on  a  visit  to  her  (Mrs.  Kegan's)  resi- 
ence  in  the  State  of  Texas,  and  on  June  10, 
1881,  James  Gatrel  obtained  from  the  Court  of 
Common  Pleas  of  Franklin  County  the  allowance 
of  an  alternative  writ  of  mandamus,  among 
other  things  commanding  said  Rutter  to  cause 
\tient  to  be  returuedto  the  hospital  or  show 


cause  why  he  should  not  do  so.  The  answer  of 
the  superintendent  contains,  among  others,  tlie 
following  allegations:  ''Jane  Gatrel,  wife  of  said 
relator,  \sfi»  received  as  a  patient  at  the  Colum- 
bus Asylum  for  the  Insane  on  or  about  the  27tli 
day  of  August,  1880,  during  the  administration 
of  Dr.  Firestone  as  superintendent  thereof,  and 
was  an  inmateof  said  asylum  when  your  respond- 
ent took  charge  of  the  same  as  superintendent 
on  or  about  the  15th  day  of  March,  1881 :  that 
said  Jane  Gatrel  has  shown  neither  homocidal 
nor  suicidal  tendency  oi  disposition  since  her  ad- 
mission as  a  patient  into  said  asylum  ;  that 
from  the  date  ot  such  admission  said  Jane  was 
afflicted  with  a  mild  form  of  insanity,  unaccom- 
panied by  violence,  and  this  respondent  had  per- 
sonal knowledge  of  her  case  from  the  commence- 
ment of  his  su  peri  n  tendency;  that  on  or  about 
the  2d  day  of  May,  1881,  your  respondent  as  super- 
intendent, received  a  letter  from  the  sister  of 
said  Jane,  Mrs.  Catharine  Kegan,  residing  in 
San  Antonio,  Texas,  in  reference  to  said  patient, 
which  letter  your  respondent  answered;  that 
the  result  of  the  correspondence  with  said  sister 
was  an  offer  or  proposition  from  her  to  take 
charge  of  said  Jane,  take  her  on  a  visit  to  her 
home  in  San  Antonio,  temporarily,  keep  her 
safely,  and  return  her  to  saia  asylum  when  so 
directed  by  its  superintendent;  that  this  re- 
spondent accepted  said  proposition  and  entrusted 
said  Jane  to  the  personal  care  and  custody  of  her 
said  sister,  who  by  authority  of  this  respondent, 
under  and  pursuant  to  said  arrangement,  took 
charge  of  said  Jane  and  conductea  her  on  said 
visit  to  her  home  in  San  Antonio,  leaving  the 
asylum  to  make  her  journey  on  the  21st  day  of 
May.  1881 ;  that  your  respondent  has  been  ad- 
visea  of  the  safe  arrival  of  said  Jane  and  her  sis- 
ter at  the  home  of  the  latter  in  San  Antonio, 
and  within  the  past  few  days  has  received  a  let- 
ter from  said  sister  reporting  marked  improve- 
ment in  the  health  of  said  Jane:  that  your  re- 
spondent was  moved  to  accept  saia  proposition  by 
tne  following  among  other  considerations,  to  wit : 
the  removal  temporarily  of  said  Jane  to  the  cli- 
mate of  the  state  of  Texas,  and  to  the  new  and 
difierent  associations,promised  to  be  beneficial  to 
her  health,  and  was,  under  the  circumstances,  in 
the  judgment  and  opinion  of  your  respondent  as 
a  physician  and  surgeon  and  the  superintendent 
of  said  asylum,  desirable^  and  advisable  as  apart 
of  her  treatment  as  a  patient.  Your  respondent 
further  says  that  in  what  he  has  done  he  has  ex- 
ercised a  just  discretion  for  the  best  interests  of 
said  patient." 

The  trustees  of  the  asylum  fully  ratified  the  ac- 
tion of  the  superintendent,  as  appears  by  their 
answer. 

A  demurrer  to  the  answer  of  Dr.  Rutter  was  on 
July  18,  1881,  sustained,  and  a  peremptory  man- 
damus was  awarded  by  which  Dr.  Rutter,  as 
such  superintendent,  was  required  to  use  all  the 

Jower  and  authority  he  possessed  to  restore  said 
ane  to  the  hospital,  which  order  was  affirmed  in 
the  District  Court  of  Franklin  County;  and  this 
proceeding  in  error  is  prosecuted  by  said  Rutter 
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in  this  court  to  reverse  the  jiidgnient  of  affirm- 
ance and  also  the  orders  made  by  the  court  of 
common   pleas. 

G.  K.  ^fash  and  J.  T.  Ilulmen,  for  phiintiff 
in  error. 

Bolin&GrigHhy,  ftir  defendant  in  error. 

Okey,  C.  -J. 

If  the  act  of  the  superintendent,  in  permit- 
ting the  patient's  sister  to  remove  her  tempor- 
arily to  Texas,  rer|uircd  the  nssent  of  the  trus- 
tees of  the  hospital  to  render  it  valid,  their  sub- 
sequent assent,  in  view  of  the  statute  and  the 
mode  of  conducting  business  at  the  hospital, 
should  be  reganled  as  equivalent  to  precedent 
authority.  Assuming,  then,  without  deciding, 
that  a  husband  is  entitled  to  a  peremptory  man- 
damus for  the  restoration  of  his  wife  to  an  in- 
sfane  asylum,  where  the  superintendent  has  per- 
mitted her  to  be  romoveu  therefrom  without 
authority,  the  question  here  is  whether  such  su- 
TM^rintendent,  sicting  in    good  faith,  with   sole 

•fcrence  to  the  welfare  of  the  patient,  may, 
4rith  the  assent  of  the  trustees,  permit  such 
temporary  removal  under  the  circumstances 
stilted. 

'*A  patient  may  be  diKhargcd  from  an  asylum 
for  the  insane  upon  the  application  of  the  su- 
perintendent to  one  of  the  trustees,  and  order  of 
such  trustee."  Rev.  Stats.  %  709.  '*If  the 
friends  of  a  patient  ask  his  discharge  from  the 
asylum,  the  superintendent  may  require  a  bond 
to  be  executed  to  the  state,  in  such  sunf  and 
with  such  sureties  as  he  deems  proper,  con- 
ditioned for  the  safe  keeping  of  sucn  patient." 
Rev.  Stats.  §  717.  Other  provisions  relate  to  the 
powers  and  duties  of  the  trustees  and  officers  of 
euch  institutions;  but  it  was  obviously  impossi- 
ble to  provide  in  detail  for  the  management  of 
such  asvlums,  and  hence  it  is  provided  that  the 
board  of  trustees  shall  establish  such  rules  and 
and  regulations  as  may  be  deemed  expedient  for 
the  government  of  such  hospitals.  Rev.  Stats. 
§639. 

Much  reliance  is  placed  by  the  counsel  for  the 
relator  on  the  statutory  provision,  that  ''all  per- 
sons who  have  been  or  may  hereafter  be  admitted 
into  either  of  the  asylums  for  the  insane  be- 
longing to  the  state,  shall  be  maintained  therein 
at  the  expense  of  the  state."  Rev.  Stats.  §  700. 
No  doubt  this  prohibits  the  maintainance  of  a 
patient,  at  the  expense  of  the  state,  in  any  other 
place  than  the  asylum.  But  it  would  lead  to 
absurd  consequences  to  hold  that  a  patient  can- 
not be  taken  beyond  the  walls  of  the  asylum. 
If  a  dangerous  epidemic  should  appear  in 
such  place,  it  cannot  be  doubted  tnat  there 
would  be  authority  to  remove  the  patients 
therefrom,  and  manifestlv  there  would  be  such 
right  incase  of  fire,  and  yet  no  provision  is 
made  for  removui  in  case  of  either  pestilence  or 
fire.  So,  a  visit  to  an  exposition,  or  fair,  or 
other  like  public  place, .  is  sometimes  permitted, 
on  the  eround  that  it  will  be  conducive  to  the 
patienVs  restoration ;  but  the  statute  confers  on 
the  superintendent  no  such  express  power.    In 


fact,  the  power  of  the  superintendent  is  nieasur- 
ed  in  no  small  degree,  in  matters  of  that  sort,  by 
the  apparent  welfare  of  the  patient. 

In  no  respect  is  the  advance  in  civilization 
exhibited  in  a  more  marked  degree  than  in  the 
treatment  of  the  insane.  The  harshness  to 
which  this  unfortunate  class  was  formerly'  sub- 
jected was  in  many  cases  revolting.  But  in  this 
respect  there  has  been  a  revolution,  and  the  in- 
mates of  insane  hospitals  are  now,  as  a  rule, 
treated  with  kindness  and  a  humane  regard  for 
their  welfare.  As  we  have  seen,  one  still  in- 
sane may  be  discharqed  from  the  asylum  and 
placed  in  the  care  of*  friends.  This,  no  doubt, 
may  be  done  whether  such  friends  live  within 
the  state  or  beyond  its  limits.  The  general  rule 
that '^general  words  in  statutes  must  always  bo 
construed  in  view  of  the  territorial  limit  to  the 
powers  of  the  general  assembly"  (10  Ohio  St. 
121),  has  no  application  to  the  statutes  upon 
this  subject.  Experience  has  shown  that  such 
change  may  be  for  the  welfare  of  the  patient 
and  oesirable  for  other  reasons.  Ray's  Med.  Jur. 
of  Insanity,  Ch.  xxviii.  There  would  seem  to 
be  as  much  reason  for  permitting  the  friends  to 
have  charge  of  the  patient  where  the  removal 
is  temporary  a-^  in  case  of  discharge,  nor  is  there 
any  more  reason  for  restricting  such  removal  to 
a  place  within  the  state  in  one  case  than  in  the 
other.  True,  there  is  no  absolute  right  in  Mrs. 
Kegan  or  the  superintendent  to  remove  the  pa- 
tient from  Texas  to  theColumbusasvlum ;  but  the 
comity  which  in  all  similiar  cases  is  constantly 
recognized,  would  doubtless  permit  such  remov- 
al, and  if  need  be  the  authorities  of  Texas  wouM 
Erobahly  aid  in  such  removal.  Wharton's  Conf. 
.§§2^,269. 

Construing  the  statutes  relating;  to  asylums 
and  the  insane  in  the  liberal  spirit  in  which 
they  were  enacted,  and  viewing  the^  question 
before  us  as  simply  one  of  power,  we  are  of 
opinion  that  the  law  places  no  such  restriction 
as  that  claimed  on  the  authority  of  the  superin- 
tendent. We  hold  therefore,  that  the  court  of 
common  pleas  erred  in  sustaining  a  demurrer 
to  the  answer  of  the  superintendent,  and  that 
the  district  court  erred  m  affirming  the  orders 
of  the  court  of  common   pleas. 

Judgment  reversed. 


♦  » » 


PRINCIPAL     DEBTOR     AND     SURETY— 
FRAUDULENTLY  OBTAINING  EX- 
TENSION OP  TIME. 


SUPREME  COUftT  OF  OHIO. 

Solomon  Bebout 

Ph(ebe  S.  Bodle. 


September  26,  1882. 

Whore  a  principal  debtor,  by  falsely  and  fraudulently 
repieeenling  to  the  ciieditor  that  his  surety  has  oonsentod 
to  an  extension  of  time  for  payment,  procures  from  the 
creditor  an  agreement  for  such  extension  In  conaidera- 
tlon  that  Inteieat  be  paid,  such  agreement  to.  as  to  the 
creditor,  fimudolent,  and  he  may,  upon  discovery  of 
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such  fraud,  even  after  the  period  of  extension  has  ex- 
pired, repudiate  sucli  sgreoment  and  sue  upon  the  origi- 
nal contract  without  reftindlnff  or  tendering  baciL  the 
interest  paid  under  such  invalid  agreement. 

Error  to  the  District  Court  of  Knox  County. 

The  oViginal  action  was  brought  in  the  Com- 
mon Pleas  Court  of  Knox  County,  by  Phoebe  S. 
Bodle  against  William  A.  Bebout  and  Solomon 
Bebout  to  recover  a  judgment  upon  a  promis- 
sory note   signed  by  them  jointly. 

^  Solomon  filed  his  answer  setting  forth  that  he 
signed  the  note  without  any  consideration  and  as 
a  mere  surety  for  his  son  William,  which  the 
plaintiff  at  all  times  well  knew ;  and  that  after- 
wards, without  his  consent,  the  note  was  ex- 
tended for  a  further  period  of  time,  upon  an 
agreement  to  pav  interest.  To  this  answer  the 
plaintiff  repliea  as  follows : 

And  now  comes  the  said  plaintiff,  Phoebe  B. 
Bodle,  and  for  her  reply  to  the  matter  and  things 
set  up  and  allegations  made  in  the  answer  of 
the  said  defendant.  Solomon  Bebout  says :  that 
on  the  said  29th  day  of  April,  A.  D.  1873,  the 
defendant,  William  A.  Bebout,  contriving  and  in- 
tending to  cheat  and  defraud  the  plaintiff  out  of 
her  rights  in  the  premises,  and  to  fraudulently 

Procure  the  discharge  and  release  of  said  Solomon 
ebout,  who  is  his  father  and  the  security  on  said 
note  upon  which  this  action  is  founded,  came  to 
this  plaintiff  and  requested  her  to  extend  the 
time  for  the  pavment  of  said  note  to  the  15th  day 
of  June,  A.  D.  1873.  Plaintiff  says  that  she 
then  and  there  declined  and  refused  to  agree  to 
extend  the  time  of  the  payment  of  said  note,  un- 
less the  said  Solomon  Bebout,  who  was  the  only 
solvent  party  on  said  note,  would  agree  to  and 
consent  to  the  same,  and  thereupon  the  said  de- 
fendant, William  A.  Bebout,  to  induce  and  pro- 
cure the  said  plaintiff  to  consent  to  the  9aid  ex* 
tension  of  time  for  payment  of  said  note,  falsely 
and  fraudulently  represented  and  stated  to  the 

glaintiffthathe  haa  duly  informed  his  father, 
olomon  Bebout,  of  his  desire  to  procure  said  ex- 
tension of  time  for  payment  of  said  note,  and  of 
his  intention  to  re(}uest  plaintiff  to  agree  to  the 
same,  and  thf|t  said  Solomon  Bebout  had  fully 
consented  thereto,  and  that  his  said  application 
for  said  extension  was  made  with  the  full 
knowledge  and  consent  and  authority  of  the 
said  Solomon  Bebout,  which  said  statenients  so 
made  were  then  and  there  falsely  and  fraudulent- 
Iv  made  by  said  William  A.  Bebout.  to  cheat, 
aefraud  and  injure  the  plaintiff,  ana  to  fraudu- 
lently procure  consent  of  plaintiff  to  said  exten- 
sion of  time  on  said  note  for  payment  thereof, 
and  thereby  procure  the  discharge  of  said  Solo- 
mon Bebout  from  all  liability  on  said  note ;  as  in 
point  of  fact  and  in  truth  the  said  Solomon  Be- 
bout had  not  oonsejited  nor  agreed  to  the  said 
extension  of  time,  and  had  not  authorized  said 
William  A.  Bebout  to  procure  the  same,  and  in- 
deed knew  nothing  about  the  same.  Plaintiff 
says  that  she  believed  and  relied  upon  said 
statements  and  representations  so  made  to  her 
by^  said  Wiliiaiii  A.  Bebout  as  aforesaid,  and  re- 
lying upon  and  believing  said  statements  and 


representations  she  did  agree  (as  she  would  not 
otherwise  have  done)  to  extend  the  time  for  the 

yayment  of  said  note  until  the  said  15th  day  of 
une,  A.  D.  1873,  and  gave  plaintiff  writing  to 
that  effect,  which  is  now  in  his  possession. 
Plaintiff  says  that  this  is  the  same  agreement 
setupand  described  in  said  answer.  Plaintiff 
avers  that  said  agreement  was  obtained  slb  afore- 
said by  falsehood,  fraud  and  deception,  and  was 
never  of  any  legal  force  or  effect,  and  never 
binding  on  this  plain/^iff,  and  in  no  way  acted 
as  a  release  or  discharge  of  said  Solomon.  To 
this  reply  a  general  demurrer  was  interposed 
and  sustained  by  the  court,  and,  plaintiff  failing 
to  amtnd,  judgment  was  renderea  against  her  in 
favor  of  said  Solomon. 

Upon  proceedings  in  error  in  the  district 
court  this  judgment  was  reversed  and  the  reply 
held  to  be  suflS'cient. 

LONGWORTH,  J. 

That  a  valid  agreement  with  a  principal  debt- 
or to  extend  the  time  of  payment  of  the  debt — 
made  without  the  consent  of  his  surety,  oper- 
ates to  discharge  such  surety  is  an  elementary 
proposition. 

It  is  equally  clear  that  to  have  such  effect  the 
agreement  must  be  valid  and  binding  upon  the 
parties  between  whom  it  is  made.  It  must  be 
the  substitution  of  a  subsequent  for  a  former 
agreement.  Such  is  not  the  case  here  if  the 
facts  stated  m  the  reply  are  truly  stated  and  this 
the  demurrer  admits. 

The  agreement  for  extension,  although  a  pe- 
cuniary condition  passed,  was  voidable  oy 
reason-  of  the  fraua  practiced  upon  plaintiff 
by  the  principal  debtor.  It  is  said  that 
it  was  in  the  faith  that  his  fraudulently  false 
statements  were  true,  that  plaintiff  consent- 
ed to  the  extension,  which  she  other- 
wise would  not  have  done.  Here  there  waq.no 
valid  agreement  even  as  between  the  creditor 
and  principal  debtor  and  nothing  which  could 
operate  to  discharge  the  surety. 

But  it  is  claimed  in  argument  that  the  plaint- 
iff, by  not  suing  until  after  the  expiration  of 
the  extension,  must  be  held  to  have  ratified  the 
invalid  contract.  We  do  not  so  understand  it. 
That  she  would  have  had  the  right  to  ratify  it 
is  clear,  and  if,  upon  discovery  of  the  fraud  she 
had  failed  to  take.any  action  signifying  her  in- 
tention to  repudiate  the  agreement,  she  might 
be  held  to  have  ratified  it,  we  may  conc^e. 
But  the  only  facts  before  us  are  those  stated  in 
the  record  and  upon  this  matter  it  is  silent. 

It  is  further  urged  that  in  order   to  enable 

Elaintiff   to    repudiate   the   contract   she  was 
ound  to  refund  to  William,  the  money  paid  as 
its  consideration,  or  at  least  to  tender  it  back. 

This  cannotbe  true.  This  sum,  which  was  the 
interest  covering  the  period  of  extension,  during 
which  the  principal  remained  actually  unpaio, 
was  due  to  the  plaintiff  from  William,  irrespec- 
tive of  the  question  whether  the  agreement  was 
valid  or  invalid.  We  can  see  no  reason  why 
plaintiff  should  be  compelled  to  pay  to  this  de- 
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fendant   money  which    was  her  own  in  either 
event  and  to  which  he  could  /not,  in  any  aspect 
of  the  case,  be  entitled. 
Judgment  affirmed. 


■♦-•- 


CRIMINAL  LAW— BURGLARY. 


SUPREME  COURT  OP  OHIO. 


Austin  Davis 
The  Stats  op  Ohio. 


September  26,  1882. 

An  indictmont  charging  that  theaocnsed  burfflariously 
broke  and  entered  into  **  a  certain  dwelling  noufie,  to 
wit:  tlie  Intirmary  of  Morgan  County/'  is  not  inaufll- 
dont  as  failing  to  aver  tiie  fact  of  ownorsliip,  or  us 
cliarging  the  otrense  to  have  l>een  committed  in  a  place 
other  tlian  those  enumerated  in  section  6835,  of  the  Ke- 
Tisod  Statutes. 

Motion  for  leave  to  file  a  petition  in  error  to 
the  Court  of  Common  Pleas  of  Morgan  County. 

LOKGWOBTH,  J. 

The  plaintiff  in  error  was  convicted  and  sen- 
tenced in  the  Common  Pleas  Court  of  Morgan 
County,  of  the  crime  of  burglary.  The  onlv 
question  presented  by  the  record  for  our  consid- 
eration is  whether  the  court  erred  in  overruling 
his  motion  in  arrest  of  judgment  based  upon 
the  alleged,  insufficiency  of  the  indictment  un- 
der which  conviction  was  had.  The  charge 
against  the  prisoner  was  that  he  feloniously 
broke  and  entered  "a  certain  dwelling-house,  to 
wit :  the  Infirmary  of  Morgan  County,  there 
situate  &c."  It  is  said  that  here  is  no  allega- 
tion of  ownership  in  Morgan  county  or  its  com- 
missioners, of  the  building  charged  to  have  been 
entered.  To  this  we  cannot  a^ree.  Taking  the 
language  in  its  ordinary  meaning  the  word  ''of," 
in  tins  connection  is  equivalent  to  ''the  proper- 
ty of  or -"belonging  tol"  If  the  charge  were 
breaking  into  ^'a  certain  dwelling  house  to  wit : 
the  tenement  of  J.  S,"  it  could  not  be  claimed 
that  here  is  no  averment  of  ownership  in  J.  S. 
Why  then  in  the  case  of  Morgan  County?  Be- 
cause, it  is  answered,  a  county  is  only  an  in- 
tangible entity  existing  in  contemplation  of  law 
and  incapable  of  occupying  a  dwelling  house. 
True,  but  does  it  follow  from  this  that  it  is  in- 
capable of  ouming  a  dwelling  house?  Were 
plaintifi's  argument  sound,  it  would  not  be  an  of- 
fence under  our  statute  to  break  and  enter  any 
dwelling  house  occupied  by  other  than  the  non- 
resident owner. 

It  is  further  urged  that  a  county  infirmary  is 
not  a  dwelling-house  within  the  meaning  of  the 
8i*ction  of  the  code  defining  burelary  (Sec.  6835, 
Rev.  Stat's) ;  and,  not  having  been  mentioned 
in  the  enumerating  clause  of  that  section,  the 
charge  of  burglanr  will  not  lie,  (See  Wilson  v. 
State  34,  O.  S.  199—202).  This  argument  is 
wholly  untenable.  Whether  a  building  is  or  is 
not  a  dwelling  house  depends  upon  the  use  to 
which  it  is  put.  A  barn  may  be  converted  into  a 
dwelling-house  or  a  dwelling-house  into  a  barn 


by  a  change  of  uses ;  so  an  infirmary  may  or 
may  not  be  a  dwelling-house,  depending  in  no- 
wise upon  the  question  of  its  ownership,  or  the 
purposes  of  its  original  construction,  but  upon 
outsider  facts  and  circumstances.  SeeBarnett  v. 
State  GTite  p.  7.  Had  the  indictment  in  the 
present  case  simply  charged  a  breaking  and  en- 
tering into  the  ^'Infirmary  of  Morgan  County,' 
there  would  be  no  doubt  of  its  insufficiency,  but 
it  goes  further  and  alleges  that  the  Infirmary  of 
Morgan  County  is  a  ^^certain  dwdling-house.^'  It 
was  incumbent  upon  the  State  to  prove  the 
truth  of  this  allegation  and,  from  the  record,  we 
must  presume  that  it  was  proved  to  the  satis- 
faction of  the  jury. 
Motion  overruled. 


♦  •♦ 


FORGERY— COMMITTED  IN    ONE   STATE 
AND  PUBLISHED  IN  ANOTHER. 


SUPREME  COURT  OP  OHIO. 


Robert  L.  Lindsey 

V. 

The  State  of  Ohio. 


September  2S,  1882. 

1.  On  a  charge  of  uttering  and  publishing  a  forged 
instrument  with  intent  to  defraud  (K.S.  |7091),  the  place 
where  the  instrument  was  uttered  and  published,  and 
not  the  place  where  the  forgery  was  committed,  deter- 
mines tlie  Jurisdiction  of  the  court  over  the  accused. 

2.  If  the  forged  instrument  lias  been  uttered  snd  pub- 
lislied  in  this  state  with  intent  to  defraud,  by  means  of 
an  innocent  sgent  here,  it  is  no  defense  to  an  indict- 
ment in  the  proper  county  in  this  state,  to  show,  that 
the  accused  was  never  within  the  state,  or  that  he  owes 
allegiance  to  another  state  or  government. 

3.  On  the  trial  of  a  person  accused  of  uttering  and 

Eublishinff  a  forged  deed  for  the  conveyance  of  real  es- 
tte  with  intent  to  defraud,  other  forged  deeds  for  the 
conveyance  of  real  estate,  including  d^ds  of  trust,  made 
to  a  trustee  to  secure  tiie  payment  of  promissory  notes 
or  bonds,  found  in  his  possession,  or  proved  to  have 
been  uttered  and  published  by  him,  are  competent  tes- 
timony to  show  the  guilty  knowledge  of  the  accused. 

Error  to  the  Court  of  Common  Pleas  of  Jeffer- 
son County. 

The  plaintiff  in  error  and  one  John  T.  Morris 
were  jointly  indicted  in  Jeffi^rson  County.  The 
charge  is,  that  they  did  unlawfully  and  feloni- 
ously utter  and  publish  in  said  county,  as  true 
and  genuine,  a  certain  false,  forged,  and  coun- 
terfeited deed  of  real  estate  purporting  to  be  ex- 
ecuted and  acknowledged  by  Maurice  F.  Thorn- 
ton and  wife,  before  Herman  E.  Shuster,  a  no- 
tary public  of  the  State  of  Missouri,  and  to  con- 
vev  certain  lands  in  that  state  to  James  Turn- 
bull,  of  Jefferson  County,  Ohio. 

The  plaintiff  in  error  had  a  separate  trial  and 
was  convicted  and  sentenced. 

The  evidence  tended  to  show,  that  the  deed 
was  a  for^erv  executed  in  St.  Louis  bv  the  no- 
tary public  by  the  procurement  of  Lindsey,  who 
then  and  thereafter,  until  forcibly  brought  to 
Ohio,  was  never  iix  this  state,  that  this  deed  was 
delivered  by  Lindsey  or  his  a^ent  to  his  co-de- 
fendant, Morris,  Twho  is  awaiting  his  trial),  and 
by  him  was  sent  by  mail  to  T.  and  D.  Hall,  real 
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estate  agents  in  SteubenviUe,  through  whom  it 
was  uttered  and  published  by  a  sale  of  the  land 
to  TurnbuU.  T.  and  D.  Hall  were  the  innocent 
agents  in  the  transaction  and  received  and  ac- 
counted for  the  purchiise  money  less  commis- 
sionj. 

The  theory  of  the  prosecution  is,  that  Lind- 
sey,  in  the  State  of  Missouri,  procured  the  deed 
to  be  there  furged,  and  through  Morris  sent  to  T. 
and  D.  Hall  at  Steuben  ville  by  mail,  to  be  there 
uttered  and  published,  and  that  T.  and  D.  Hall 
were  the  innocent  agents  of  Lindsey  or  of  Lind- 
sey  and  Morris  in  defrauding  TurnbuU  by  a  lue- 
tended  sale  of  the  land  described. 

There  is  evidence  tending  to  show,  that  Mor- 
ris was  innocent,  and  alho  that  he  was  a  confed- 
erate of  Lindsey  in  the  transaction;  but  if  he 
was,  all  his  acts  were  done  in  Missouri,  and  con- 
sisted of  sending  the  deed  to  T.  and  D.  Hall  at 
Steubenville,  and  of  conducting  the  correspond- 
ence with  them. 

During  the  progress  of  the  trial  and  for  the 
purpose  of  proving  guilty  knowledge  on  the 
part  of  Li  nosey,  there  were  admitted,  certain 
other  forged  deeds  published  by  Lindsey  and 
others  found  in  his  possession,  purporting  to 
convey  other  lands  to  other  parties. 

These  deeds  are  either  general  warranty  deeds 
like  the  one  described  in  the  indictment,  or 
trust  deeds,  purporting  to  convey  lands  to  secure 
certain  notes  and  bonds. 

The  foregoing  statement  sufficiently  presents 
the  grounds  for  the  legal  questions  saved  for 
report. 

Johnson,  J. 

Twc questions  are  presented  on  the  foregoing 
statement. 

1st.  Had  the  court  jurisdiction  over  the 
plaintiff  in  error?  and: 

2nd.  Were  the  conveyances  of  other  lands 
admissible  for  the  pur^M)se  of  showing  guilty 
knowledge? 

1st.    As  to  the  jurisdiction  of  the  court. 

Is  the  crime  charged  an  extra-territorial 
crime  ?    Was  it  committed  in  Missouri  or  Ohio? 

If  he  were  indicted  for  the  forgery  of  this  deed, 
he  could  not  be  punished  in  Ohio,  as  it  is  con- 
ceded that  all  his  acts  that  constitute  that  crime, 
were  committed  in  Missouri.  When  he  pro- 
cured the  notary  in  St.  Louis  to  forge  the  signa- 
tures and  the  acknowledgment  of  the  grantors, 
with  the  criminal  intent,  the  crime  of  forgery 
was  consummated  in  the  State  of  Missouri.  But 
this  is  not  the  charge  in  the  case  at  bar.  It  is 
for  kuQwingly  uttering  and  publishing  as  true 
and  genaine  a  false  and  forged  deed.  It  is 
wholly  immaterial  where  the  forgery  was  com- 
mitted. 

The  question  therefore  is :  was  this  deed  ut- 
tered and  published  in  Jefferson  County,  Ohio, 
and  was  Lindsey  guilty  of  this  crime  ? 

That  this  forced  deed  was  uttered  and 
published  in  Ohio^  by  T.  and  D.  I(aU  who  sup- 
posed it  was  genuine,  is  clear  from  the  evidence. 

Now  it  is  assumed  that  the  jury  had  etidence 


to  warrant  them  in  finding  that  T.  and  D.  Hall 
did  so  utter  and  publish  thisdccd  by  the  procure- 
ment of  Lindsev. 

The  crime  was,  therefore,  completed  or  con- 
summated in  Ohio,  through  the  instrumentality 
of  an  innocent  agent. 

It  is  wholly  immaterial  whether  his  co-defend- 
ant, Morris,  was  his  confederate  or  his  dupe, '  as 
in  either  case,  the  acts  of  Morris  by  correi^pond- 
ence  mailed  in  St.  Louis,  to  T.  and  D.  Hall,  were 
si m pi V  the  means  used  to  consummate  a  crime 
in  Ohio.  The  crime  had  its  inception  in  Mis- 
souri but  it  was  committed  in  Ohio,  by  innocent 
agents.  If  a  letter  containing  a  forged  instrn- 
ment  is  mailed  atone  place  to  bo  sent  to  another, 
the  venue  must  be  laid  where  the  letter  is  re- 
ceived.   3  Greenl,  Sec.  112. 

The  crime  of  uttering  and  publishing  is  not 
complete  until  the  paper  comes  to  the  hands  of 
someone  other  than  the  accused,  and  if  it  be  sent 
by  mail  for  the  purpose  of  bemfl;  there  used,  the 
crime  is  not  consummated  until  it  is  received 
by  the  person  to  whom  it  is  to  be  delivered. 

It  is  a  fundamental  principle,  that  a  person  is 
responsible  criminally  for  acts  committed  by 
his  procurement,  as  well  as  for  those  done  in  per- 
son. The  inherent  power  of  the  state  to  pun- 
ish the  uttering  and  publication  of  forgea  in- 
struments, within  its  territorial  limits,  without 
regard  to  the  place  where  the  forgery  was  com- 
mitted, or  purpose  was  formed,  isessential  to  the 
protection  of  her  people.  It  is  now  a  generally 
accepted  principle,  that  one  who  in  one  county 
or  state  employs  an  innocent  agent  in  another 
to  commit  a  crime,  is  liable  in  the  latter  county 
or  state. 

Robbins  v.  The  State,   8  0.  St.  131. 

Norrisr.  The  State,  25  0.  St.  217. 

Wharton  on  Criminal  Law,  7th  Edition,  Vol. 
1,  Sec.  210. 

Same,  Section  278. 

See  also  Commonwealth  v.  Macloon  and  others, 
101  Mass.,  1. 

Com.  r.  Smith,  11  Allen  (Mass.)  243. 

Com.  V.  Blandine,  3  Pickering  304. 

R.  V.  Johnson,  7  ICast  65. 

Wh.  Con.  of  L.,  Sec.  877—921. 

People  V.  Adams,  3  Denio  190,  afSrmed  1 
Comstock  173. 

U.  S.  r.  Davies,  2  Sumner  482. 

State  V.  Wychoff,  2  Vroom,  N.  J.,  68. 

Com.  V.  Gillespie,  7  Serg.  &  R.  469. 

Ktillman  v.  White  Rock  Co.,  3  Wood  &  M.,  538. 

R.  V.  Garrett,  6  Cox,  C.  C,  260. 

R.  V.  Jones,  4  Cox,  C.  C,  198. 

State  V.  Grady.  34  Com.  118. 

11.  Were  the  deeds*  and  deeds  of  trust  admissi- 
ble for  the  purpose  of  showing  guilty  knowledge? 

It  is  essential  that  the  prosecution  sb'ould, 
by  competent  evidence  satisfy  the  jury  that  the 
accused  had  such  knowledge. 

These  instruments  were  either  general  war- 
ranty deeds,  like  the  one  described  in  the  in- 
dictment, or  deeds  of  trust  to  secure  notes  and 
bonds  for  the  payment  of  money. 
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It  is  conceded  the^  were  all  forgeries.  Some 
of  them  were  found  in  Lindsev'S  possession,  and 
some  of  them  had  been  utterea  by  him. 

They  were  all  deeds  of  land,  some  conveying 
the  title  absolutely  to  the  grantee,  and  others  to 
vest  such  title  in  the  grantee  in  trust,  to  secure 
the  payment  of  money<. 

Under  the  Statute  of  Ohio,  (R.  S.  7091),  it  was 
an  indictable  offense  to  forge  such  instruments, 
or  to  utter  and  publish  them  with  intent  to  de- 
fraud. 

The  crime  here  charged  is,  that  of  uttering 
and  publishing  a  forged  deed  of  general  warranty. 

The  claim  is  :  1st,  That  none  of  these  instru- 
ments were  admissible,  because  of  the  gefferal 
rule,  that  another  and  distinct  crime,  in  noway 
connected  with  the  one  charged, can  be  given  in 
evidence  on  the  trial  of  the  crime  charged ;  and 
2ad,  That  even  if  the  warranty  deeds  were  ad- 
missible, the  deeds  of  trust  were  not,  as  not  hc- 
in^  of  the  same  description  with  the  deed  de- 
scribed in  the  charge. 

That  the  warranty  deeds  were  admissible  is 
well  settled. 

''In  proof  of  the  criminal  uttering  ot  a  forged 
instrument  it  is  essential  to  prove  guilty  knowl- 
edge on  the  part  of  the  utterer.  And  to  show 
this  fact  evidence  is  admissible  that  he  had  about 
tbesame  time  uttered,orattempted  to  utter  other 
forged  instruments  of  the  same  description  ;  or, 
that  he  had  such  others,  or  instruments  fur 
manufacturing  them  in  his  possession." 

Greenleaf  on  Evidence,  (8th  Ed.)  Vol.  3,  Sec. 
111. 

Hess  V.  The  State  5  Ohio  9. 

Reed  v.  The  State  16  Ohio  217. 

Shridley  v.  The  State  23  O.  St.  130. 

Bainbridge  v.  The  State  30  O.  St.  264. 

But  it  is  claimed  that  these  deeds  of  trud,  were 
not, ''of  the  same  description''  as  the  warranty 
deedy  described  in  the  indictment.  The  words 
"of  the  same  description,"  are  taken  from  the 
above  citation  from  3rd  Greenleaf  s  Ev.  but  in  l.st 
Greenl.  Ev.  sec.  53,  the  text  reads:  "So  an  in- 
dictment for  knowingly  uttering  a  forged  docu- 
ment, or  a  counterfeit  bank  note,  proof  of  the 
possession,  or  the  prior  or  subsequent  utterance 
of  other  false  documents  or  notes,  thcyLgh  of  a 
different  description^  is  admitted  as  material  to  the 
question  of  guilty  knowledge  or  intent.''  The 
rule  as  stated  by  Phillips  is :  "Thus  in  a  prosecu- 
tion for  uttering  a  bauK  note,  bill  or  promissory 
note,  with  knowledge  of  its  being  forged,  proof 
that  the  prisoner  had  uttered  other  forged  notes  or 
bills,  wMher  of  the  same  hind  or  a  different  kiruly 
or  that  he  had  other  forged  notes  or  bills  in  his 
possession  is  clearly  admissible,  as  showing  that 
ne  knew  the  note  or  bill  in  question  to  be 
forged." 

1  Phillips  on  Ev.  768-9. 

In  a  note  by  Cowen  &  Hill,  which  discusses 
the  cases  on  this  rule,  the  conclusion  reached  is 
that,  "on  the  whole,  the  decided  weight  of  au- 
thority would  seem  to  be  in  favor  of  receiving 
the  evidence,  whether  the  other  bills,  &c.,  be 
ejusdem  generis  or  not." 


This  conclusion,   when  applied   to  trials  for 
uttering  forged  and  counterfeited  instruments 
is  abundantly  supported  by  the  authority    of 
cases  cited  in  notes  to  the  forepoing  citations. 
Also.    The  King  vs,  Whitley  £  Hames,  2  Leach, 

v/.  Vy.,   «7Ch5. 

Rex  V.  Ball,  Russ  <fe  R'y.  C.  C,  132. 
Sunderland's  Case  1  Lewin  C.  C.«  102. 
2  Russell  on  Crimes,  404  et  seq. 
Cook  V.  More,  11  Cush.  216. 
Note  3,  to  sec.  53-1  Greenleaf. 

As  guilty  knowledge  is  an  essential  ingredi- 
ent of  this  class  of  crimes,  and  as  the  buraeh  is 
on  the  prosecution  to  prove  such  knowledge,  the 
reason  of  the  rule  is  apparent.  Without  the  aid 
of  other  acts  and  conduct  of  the  accused,  than 
the  one  charged,  it  would  be  impossible  to  prove 
this  allegation.  Proof  of  the  single  act,  charged 
will  not  of  itself  warrant  the  inference  of  guilty 
knowledge.  Hence  this  exception  to  the  gen- 
eral rule,  that  other  acts  ol  the  accused,  calcula- 
ted to  raise  a  presumption  of  such  knowledge  are 
admissible.  Other  acts,  which  in  their  nature, 
do  not  aid  the  jury  in  determining  this  ques- 
tion, are  not  competent,  but  when  such  acts  or 
conduct  tend  to  raise  a  presumption  of  such 
knowledge  they  are  admissible. 

In  the  case  at  bar,  the  charge  is  for  knowing- 
ly uttering  a  forged  deed  with  intend  to  defraud 
that  is,  by  this  pretended  conveyance  of  the 
title,  to  obtain  money  fraudulently.  The  forged 
deeds  of  trust,  were  in  the  nature  of  mortgages 
to  secure  notes  and  bonds  for  money.  They 
conveyed  the  title  to  a  trustee,  to  secure  those 
who  advanced  money  on  the  faith  of  this  con- 
veyance. 

Although  these  instruments  are  not  identical 
in  tenor  or  effect  with  an  absolute  deed,  yet  the 
fact,  if  it  be  one,  that  the  accused  was  engaged 
in  obtaining  money  by  this  class  of  forged  in- 
struments, is  calculated  to  raise  a  strong  pre- 
sumption, that  he  knew  that  a  deed  of  warranty 
used  to  accomplish  the  same  purpose^  that  is  to 
obtain  money,  was  also  forged. 

The  general  conduct  of  the  accused  in  utter- 
ing forged  deeds  of  trust,  to  raise  money  about 
the  same  time,  tends  to  show  he  was  engaged  in 
that  business,  and  the  inference  is  natural  and 
cogent,  that  he  knew,  the  warranty  deed  he  ut- 
tered in  the  case  at  bar  was  of  the  same  charac- 
ter. 

Judgment  aflSrmed. 


■»♦♦■ 


SALE  OF  REAL  ESTATE— SPECIFIC  PER- 
FORMANCE. 


SUPREME  COURT   OF  APPEALS  OF  VIR* 

GINIA. 


AvERETT.  Trustee  Ac,  v.   Lipscomb. 

1.  A  testator  devised  certain  real  estate  to  his  grand- 
daughter, and  directed  that  it  should  be  held  by  a  guar- 
dian or  trustee  appoint^  by  the  court  until  she  arrived 
at  age  or  married,  and  should  be  so  held  to  her  separate 
use,  that  neither  said  property,  its  proceeds  or  profits 
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should  be  liable  for  the  contractor  clobtaof  her  huiibnnd. 
The  daughter  married,  and  she,  her  husband  and  the 
trustee,  attempted  to  sell  and  convey  the  property. 

Hkld  :  They  have  the  full  power  to  sell  the  property, 
and  make  a  g^dod  title  thereto. 

2.  Whilst  negative  words  are  not  indisjienpaMe  to  re- 
strain the  iilion  ition  of  property  devised  or  conveyed  to 
the  separate  use  of  a  wife,  and  such  restraint  uiny  be  im- 
plied, yet  the  circumstancer  whicli  will  warrant  such  im- 
plication must  be  plain. 

8.  Property  is  sold  at  public  auction,  and  the  auction- 
eer announces  that  the  purchaser  will  have  the  Hglit  to 
examine  the  title,  and  if  he  is  not  saiisried  with  it,  tie 
will  not  be  required  to  comply  with  the  terms  of  sate.  A 
purchaser  is  advised  bv  his  counsel  that  the  vendors 
cannot  make  him  a  goodf  title,  and  he  tlierefore  refuse's 
to  take  the  property.  In  a  bill  filed  by  the  vendors 
against  the  purchaser  to  enforce  spocitic  performance  of 
the  onntnua  of  sale — 

Held:  Although  the  Court  of  Appeals  is  oi  opinion  tliat 
the  vendors  can  oHikea  good  title,  yet  the  purchaser  is 
not  oblieed  to  take  thj^  .property,  and  specltic  perform- 
ance win  not  be  de<^reep(|. 

4.  As  soon  as  the^  property  was  knocked  out  to  the 
purchaser,  the  anlSttbneer  made  a  memorandum  of  the 
sale  in  writing,  and  signed  it,  but  failed  to  state  that  the 

fmrchaser  had  the  right  to  refuse  to  comply  with  terms 
f  he  was  not  satisflM  with  the  title. 

Hkld  :  Parol  testimony  was  admissible  on  the  part  of 
the  purchaser  to  show  what  his  whole  contract  was,  and 
the  aunoun<?ement  of  the  auctioneer  that  he  had  the  right 
to  be  first  satisfied  with  the  title,  was  an  important  part 
of  the  contrai;t. 

This  was  an  appeal  from  the  decree  pronounc- 
ed by  the  Hustings  Court  of  the  town  of  Dan- 
ville in  a  suit  brought  by  Lelia  W.  Gray,  Robert 
F.  Gray,  her  husband,  and  W.  P.  Averett,  her 
trustee,  against  John  P.  Lipscomb,  defendant, 
to  enforce  specific  performance  of  an  alleged 
contract  of  sale.  The  facts  are  suflScicntly  stat- 
ed in  the  opinion  of  the  court  for  a  proper  un- 
derstanding of  the  points  decided. 

Burks  J. 

This  is  the  case  of  a  bill  filed  by  a  married 
woman,  in  conjunction  with  her  husband  and 
trustee,  to  enforce  specific  performance  of  a  con- 
tract for  the  sale  of  Iier  separate  real  estate.  One 
of  the  grounds  on  which  the  purchaser  resisted 
the  execution  of  the  contract  was,  that  neither 
the  wife,  nor  husband,  nor  trustee,  nor  an^  n6r 
all  of  them  combined,  could  make  a  good  title  to 
the  property  contracted  to  be  sold;  in  other 
words,  tnat  the  property  was  settled  to  the  sep- 
arate use  of  the  wife  without  the  power  of 
alienation.  The  court  below  sustained  that 
view,  and  upon  that  ground,  and  that  only,  as 
shown  by  the  recitals  of  the  decree  and  the  opin- 
ion filed  with  it,  dismissed  the  bill. 

We  have  no  doubt  whatever  that  Mrs.  Gray, 
in  conjunction  with  her  husband,  had  full  pow- 
er to  sell  and  convey  the  property  to  the  pur- 
chaser. A  convevance  from  them  would  trans- 
fer a  ^ood,  equitable  title,  and  operate  as  an  im- 
perative direction  to  the  trustee  to  hold  the  es- 
tate to  the  use  of  the  purchaser,  and  convey  it 
as  such  purchaser  might  direct  and  appoint. 
^'The  true  theory  of  her  [the  wife's]  alienation," 
says  Lord  Chancellor  Westbury,  in  the  lead- 
ing case  of  JTaylor  v.  Meads,  34  Law  Journal  (N. 
S.)  203,  'is  that  any  instrument,  be  it  deed  or 
writing^  when  signed  by  her,  operates  as  a  di- 
rection to  the  trustees  to  convey  or  hold  the  es- 


tate according  to  the  new  trust  which  is  created 
by  such  direction.  Thi^  is  sufiicient  to  convey 
the  feme  coterCe  equitable  interest.  When  the 
trust  thus  created  is  clothed  with  the  legal  es- 
tate, the  alienation  is  complete,  both  at  law  and 
in  equity." 

The  fiiurtecnth  paragraph  of  the  will  under 
which  Mrs.  Gray  derives  title  directs  the  proper- 
ty given  and  devised  to  her  to  be  held  by  a 
guardian  or  trustee  to  be  ap)X)inted  by  the  court 
until  she  arrives  at  the  age  of  twenty-one  years 
or  marries,  and  upon  her  marriage  to  be  settled 
to  her  separate  use,  and  that  the  trustee  named 
in  the  will  shall  execute  and  declare  for  record 
such  trust  in  reference  to  the  pmperty  given  as 
may  be  necessary  to  carry  oiit  the  wishjes  of  the 
testator  in  the  premises.  The  directions  as  to 
the  appointment  of  the  trustee  by  the  court,  and 
the  declaration  of  trust,  on  record,  were  duly 
complied  with. 

Now,  this  paragraph  is  the  only  part  of  the 
will  relating  to  the  trust,  and  it  ver3r  j)lainly 
gives  a  separate  estate  without  restriction  on 
the  power  of  alienation.  It  is  conceded  that 
negative  words  are  not  indispensable  to  im- 
pose restraint  on  the  power.  The  intention  to 
limit  it  may  be  implied,  but,  as  has  been  often 
said,  it  must  be  clear.  There  is  absolutely 
nothing  in  the  paragraph  referred  to,  or  in  the 
context,  or,  indeed,  in  any  part  of  the  will, 
from  which  such  intention  can  be  deduced.  In 
the  creation  of  the  use,  the  operative  words  are, 
"  shall  be  settled  to  the  separate  use  of  said  girl  so 
marrying,  so  that  neither  said  property,  or  its 
proceeds,  nor  profits,  shall  be  liable  for  the  con- 
tracts or  debta  of  her  husband."  The  first 
branch  of  the  sentence  alone  was  sufficient  to 
make  a  separate  alienable  estate.  In  Tallett  v. 
Armstrong.  1  Beavan,  1,  so  often  cited  with  ap- 
probation by  this  court,  Lord  Langdale  lays 
down  the  following  as  one  of  the  rules  deduced 
from  the  authorities:  "If  the  gift  be  made  for 
her  [the  wife's]  sole  and  separate  use,  without 
more,  she  has,  during  the  coverture,  an  alienable 
estate  independent  of  her  husband."  It  is  very 
common,  however:  to  add  some  such  words  as  are 
found  in  the  latter  branch  of  the  sentence — "so 
that  neither  said  property  or  its  proceeds  nor 
profits  shall  be  liable  for  the  contracts  or  debts 
of  the  husband."  They  are  adcTed  ex  abundanU 
cautda  to  exclude  in  terms  the  rights  of  the  hus- 
band, not  to  limit  the  powers  of  the  wife.  As 
said  by  Lord  Eldon  in  Parkes  v.  White,  11  Ves., 
222,  in  reference  to  other  words  relied  on  in  ar- 
gument as  restrictive,  they  are  *'only  the  un- 
folding of  all  that  is  implied  in  a  gift  'to  the 
separate  use.'" 

The  cases  decided  by  this  court  bearing  on 
this  question  are  too  familiar  to  require  citation 
or  comment  from  the  bench.  For  the  distinc- 
tion to  be  taken  between  a  case  like  the  present 
and  Bank  of  Greensboro  v.  Chambers  and  others, 
30  Gratt.,  202,  and  Ropp  v.  Minor  and  others,  83 
Gratt.,  97,  we  refer  to  wnat  is  said  in  the  opinion 
delivered  a  few  days  ago  in  Bain  &  Brotner  v, 
BufiTs  adm'r  and  others. 
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If,  therefore,  the  alleged  inability  of  the  ven- 
dors to  make  good  title  had  been  the  only  ob- 
jection to  a  decree  for  specific  performance,  we 
should  have  been  of  opinion  that  the  court  erred 
in  dismissing  the  bill.  But  there  was  another 
ground  of  defence  relied  on  by  the  purchaser. 
Tiie  sale  was  by  public  auction,  after  sdvertise- 
ment,  written  or  printed,  signed  by  the  wife, 
her  hunband,  andher  trustee.  As  soon  as  the 
property  was  knocked  down  to  the  purchaser, 
the  auctioneer  made  a  memorandum  in  writing 
of  the  contract  and  signed  it.  Lipscomb  (the 
purchaser)  in  his  answer  to  the  bill,  avers  that 
ut  the  time  of  the  sale,  and  before  the  auction 
commenced,  it  was  announced  by  the  auction- 
eer ''that  if  any  person  should  purchase  any  one 
of  the  lots  [offered]  he  should  have  the  right  to 
examine  the  title  to  the  same,  and  if  he  was  not 
satisfied  with  the  title  he  would  not  be  required 
to  take  said  lot  and  comply  with  the  terms  of 
the  sale;  that  relying  upon  this  public  an- 
nouncement" he  made  the  purchase;  that  soon 
after  the  sale  he  employed  counsel  to  examine 
the  title;  that  the  counsel  mad'^  the  examina- 
tion and  reported  to  him  thu.  he  could  not 
recommend  to  him  to  take  the  lot ;  and  because 
of  this  advice  of  counsel  he  was  unwilling  and 
refused  to  complete  the  purchase,  and  insists 
that  he  cannot  be  compelled  to  do  so. 

These  averments  of  the  answer  are  clearly  es- 
tablished by  the  proof.  The  uncontradicted  tes- 
timony of  the  witnesses  is  full,  distinct,  and  di- 
rectly to  the  point.  Assuming  that  the  oral  ev- 
idence by  which  these  facts  were  established 
was  admissible,  we  are  of  opinion  that  Lipscomb 
cannot  be  required  against  his  will  to  complete 
the  purchase.  The  public  announcement  by 
the  auctioneer,  the  agent  of  the  vendors,  was  an 
essential  term  in  the  ofier  to  sell,  and  it  was  ac- 
cepted as  such  by  the  purchaser.  It  is  imma- 
terial that  this  court  now  considers,  that  the 
vendors  were  and  are  able  to  make  good  title. 
This  was  not  the  question.  The  contract  left  it 
to  the  purchaser  to  determine  for  himself  the 
matter  of  title.  If,  on  examination,  he  was  not, 
in  good  faith,  satisfied  with  the  title,  he  was  not 
to  be  bound.  The  bargain  was  at  an  end.  His 
counsel  made  the  examination  and  advised 
against  the  title,  and  acting  on  that  advice  he 
declined  the  purchase,  and  the  court  below,  in 
the  reasons  given  for  its  decree,  in  effect  sanc- 
tions the  advice  given. 

In  Williams  v.  Edwards,  2  Sim.,  78,  one  of  the 
terms  of  the  agreement  was  that  the  contract 
should  be  vf>id  if  the  purchaser's  counsel  should 
be  of  opinion  that  a  marketable  title  could  not 
be  maae  by  a  certain  time.  The  counsel  being 
of  that  opinion,  a  bill  by  the  purchaser  for  a 
specific  performance,  with  a  compensation,  was 
dismissed  with  costs.  Speakine  of  this  term  of 
the  agreement,  the  Vice  Chancellor  said :  '-There 
appears  to  be  nothing  unreasonable  in  that. 
There  might  be  circumstances  which  might 
make  it  very  proper  for  both  parties  to  insert 
that  term,  ana  as  it  was  the  contract  of  both 
parties,  this  court  cannot  make  a  new  contract 


for  them.  The  parties  themselves  have  stipu- 
lated that,  in  a  given  event,  the  agreement 
should  be  void." 

The  written  memorandum  of  the  contract, 
signed  by  the  auctioneer,  does  not  contain  the 
stipulation  relied  on  as  a  condition,  and  the  oral 
evidence  adduced  to  establish  it  is  excepted  to 
on  the  ground  that  it  varies  the  writing.  We 
think  such  evidence  is  competent,  when  offered, 
as  in  the  present  case,  by  the  defendant  in  a  suit 
for  specific  performance,  to  show  that  the  writ- 
ing lails  to  expresc  the  real  agreement. 

The  application  for  relief  in  such  a  suit  is  al- 
ways addressed  to  the  sound  discretion  of  the 
court,  and  the  contract  as  written  will  not  be 
enforced  against  the  will  of  the  defendant,  where 
he  can  make  it  appear  that  from  accident,  mis- 
take, inadvertence,  fraud,  or  like  circumstance, 
it  does  not  fairly  and  truly  express  the  agree- 
ment of  the  parties  in  an  essential  particular; 
and  he  is  allowed  to  show  this  by  parol  evidence. 
This  principle  would  seem  to  apply  with  pecu- 
liar force,  where  the  only  written  evidence  of 
the  contract  is  a  brief  •  memorandum  made  out 
and  signed  by  the  auctioneer  in  the  absence  of 
the  purchaser.  The  omission  by  him  to  add 
the  condition,  which  is  an  essential  term  of  the 
agreement,  whether  such  omission  be  attributa- 
ble to  design,  mistake,  ignorance  or  inadver- 
tence on  his  part,  should  not  be  permitted  to 
prejudice  the  rights  of  an  innocent  purchaser, 
especially  when  the  discretionary  power  of  iV^ 
court  is  invoked  by  the  vendor  to  carry  the  con- 
tract into  execution. 

Though  the  reasons  assigned  b}*  the  Hustings 
Court  for  its  decree  are  not  approved,  yet  the  bill 
for  the  reasons  given  by  us,  was  properly  dis- 
missed, and  the  decree  will  be  affirmed. 

In  the  view  taken  by  us,  the  case  might  have 
been  disposed  of  here  without  considering  the 
question  raised  as  to  the  power  of  Mrs.  Gray  over 
her  separate  estate.  Counsel,  however,  desired 
the  opinion  of  the  court  on  that  question,  and 
it  seemed  to  us  proper  that  it  should  be  given. 

Decree  affirmed. 


♦  ♦ » 


CRIMINAL  LAW— INSTRUCTIONS    TO 

JURY. 


KENTUCKY  COURT  OF  APPEALS, 


COMMONWBALTH  V.  NbAL  AND  CrAFT. 


Sept.  12, 1882. 

Thb  horrible  tragedy  at  Ashland,  last  De- 
cember,  which  sent  a  shudfler  wherever  it 
was  known,  its  details  and  the  history  of  the 
trial  and  conviction  of  the  alleged  perpetrators 
are  so  fresh  in  the  public  mind  that  a  mere  allu- 
sion will  again  bring  them  up  in  all  their  vivid- 
ness. The  murder,  and  the  nameless  crime  which 
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Ellis,  Kcal  and  Craft  are  alleged  to  have  been 
gailty  of,  was  one  ot  the  most  heinous  and  dia- 
bolical that  have  been  committed  in  this  state 
for  many  years.  They,  Neal  and  Craft,  were 
both  convicted  upon  the  evidence  of  Neal,  and 
the  latter  was  then  also  found  guilty.  The 
counsel  of  the  two  former  have,  since  that  time 
been  untiring  in  an  effort  to  save  the  necks 
of  the  condemned  men.  The  day  of  their 
execution  was  set,  and  all  the  preparations 
were  made  for  the  hanging,  but  at  the  last 
minute  an  appeal  was  taken  and  they  were  re- 
spited until  the  court  of  appeals  could  decide 
a  point  raised  by  the  defense.  What  this  was 
will  be  readily  seen  from  the  abstract  of  the 
opinion  delivered  by  Judge  Hines. — Kentucky 
Law  Journal. 

Hikes,  J. 

Appellant  was  indicted  on  the  charge  of 
mnrder,tried,convicted  and  sentenced  to  death. 
The  conviction  appears  to  have  been  had  prin- 
cipally upon  the  evidence  of  an  accomplice  and 
the  only  question  we  need  c(MiBider,precluding 
no  other,  is  whether  the  Court  properly 
instructed  the  jury;  Sections  241  ana  242,  of 
the  Criminal  Code,  are  as  follows: 

^  A  conviction  can  not  be  had  upon  the  testi- 
mony of  an  accomplice  unless  corroborated  by 
other  evidence  tending  to  connect  the  defend- 
ant with  the  commission  of  the  offense ;  and 
the  corroboration  is  not  sufficient  if  it  merely 
shows. that  the  offense  was  committed,  and  the 
circumstances  thereof. 

^*  In  all  cases  where  by  law  two  witnesses, 
or  one  witness* with  corroborating  circumstan- 
ces, are  requisite  to  warrant  a  conviction,  if  the 
requisition  be  not  fulfilled,  the  Court  shall  in- 
struct the  jury  to  render  a  verdict  of  acquittal, 
by  which  instruction  they  are  bound. '' 

The  Court  properly  instructed  the  jury  as  to 
the  law  of  homicide  in  ordinary  cases,but  failed 
to  instruct  as  to  the  weight  that  should  be 
given  to  the  evidence  of  the  accomplice. 

In  general,  where  evidence  is  competent  to 
go  to  the  jnrv,  it  is  their  exclusive  province  to 
determine  what  consideration  it  is  entitled,  to 
the  extent  even  of  disre^rding  it  entirely. 
But  the  sections  of  the  criminal  code  quotea, 
appear  to  make  an  exception  in  the  case  of  the 
testimonv  of  an  accomplice.  Where  there  are 
no  corroborating  circumstances  it  is  the  duty 
of  the  Court  to  instruct  the^jury  to  acquit, 
thereby  determining,  as  a  matter  of  law,  tnat, 
standing  alone,  the  evidence  given  by  an  ac- 
complice not  entitled  to  any  weight  and  shall 
not  be  considered  by  the  jury. 

If  there  is  evidence  tending  to  sup- 
port the  statements  made  by  the  accomplice, 
such    evidence    is    competent    and    should 


be  permitted  to  go  to  the  jury  for  their  consid- 
eration as  in  ordinary  cases,  but  the  pennission 
that  such  evidence  may  go  to  the  jury  is  not  a 
determination  by  the  Court  that  it  is  credible, 
or  that  it  in  fact  establishes  the  existence  of  cor- 
roborating circumstances,  and  the  fact  of  the 
admission  of  such  evidence  does  not  add  to,  nor 
detract  from,  the  positive  declaration  of  our 
code,  that  no  conviction  shall  be  had  upon  the 
uncorroborated  testimony  of  an  accomplice. 
Before  the  jury  can  consider  the  evidence  of  an 
accomplice  as  a  factor  in  the  problem  of  guilt 
or  innocence,  they  must  first  determine  that 
the  other  evidence  heard  proves  the  existence 
of  corroborative  facts,  for,  without  their  exist- 
ence, a  conviction  might  be  had  upon  the  evi- 
dence of  the  accomplice  alone.  If  the  evidence 
claimed  to  be  corroborative,docs  not  tend,when 
this  truth  is  admitted,  to  this  end,  it  is  the  duty 
of  the  Court  to  exclude  it  and  direct  an  ac- 
quittal ;  but  the  Court,  by  the  admission  of 
such  evidence,  does  not  pass  upon  the  question 
as  to  whether  it  is  in  fact  true,  and  does  estab- 
lish the  existence  of  corroborating  circumstan- 
ces. That  would  be  a  clear  infringement  of 
the  rights  of  the  jur^,  which  the  Court  has  as 
effectually  done  in  its  failure  to  instruct  the 
jury  as  to  the  law  of  corroboration,  for,  by  the 
failure,  the  jury  arie  permitted  to  consider  the 
evidence  of  the  accomplice  as  they  would  any 
other  evidence,  and  are  authorized  to  convict 
on  such  evidence,  although  they  may  not  be- 
lieve the  evidence  offered  to  establish  corrob- 
orating circumstances.  The  failure  to  instruct 
as  indicated,  was  clearly  error  and  an  error 
which,  under  the  circumstances  of  this  case, 
was  necessarily  prejudicial  to  appellant.  The 
jury  should  have  been  instructed  in  the  lan- 
guage, substantially,  of  section  241,  already 
quoted,  and,  in  eftect,  as  asked  by  counsel  for 
appellant. 

Judgment  reversed,  and  cause  remanded, 
with  directions  for  a  new  trial. 


EXEMPTION    LAWS. 


SUPREME    COURT    OP    PENNSYLVANIA. 


Knoll's  Appeal.    Holtzman's  Appeal. 


March  13,  1882. 

A  defendant  cannot  waive  the  benefit  of  the  exemp- 
tion law,  if  the  reaalt  be  to  give  ajunior  exeention  orecl- 
itor  a  preference  over  a  prior  levy  on  the  same  property. 

A.  iaaned  execution  and  levied  on  defenduit'e  per- 
sonal property.  Defendan^vlaimed  the  benefit  of  the  ex- 
emntiofn  law  and  fSOO  worth  of  property  was  set  apart  to 
htm.  B.  and  C.  afterwards  issued  execution  on  Judg- 
meots,  both  eontalnins  waivers  of  exemption,  and  levied 
on  the  goods  exempted  from  A's  le^.  The  goods  were 
aU  sola  by  the  sheriff  under  the  tnree  executions  the 
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nme  day,  and  failed  to  realize  the  amount  of  A*8  judg- 
ment. 

Hdii^  tliat  A*s  execution  whs  entitled  Ko  all  Uio  pro- 
ceeds of  Hale. 

Apnciils  of  Isaac  K.  Knoll  and  John  S.  Holtz- 
niun  from  a  decree  of  the  Court  of  Common  Pleas 
of  Berks  county,  dismissing  their  exceptions  to 
and  confirming  the  report  of  the  commissioner 
appointed  to  make  a  distribution  of  the  pixx^eeds 
of  tt  sheriff's  sale  of  the  personal  property  of 
William  N.  Potteiger. 

The  facts  as  they  appeared  by  the  report  of 
the  commissioner  were  as  foUo^vs: 

Jared  Spongier  and  William  Spengler,  execu- 
tors of  Daniel  Spengler,  deceased,  issued  a  writ 
of  execution  to  January  Term,  1880,  on  a  judg- 
ment note  entered  against  William  N.  Potteiger 
dated  Novembers,  1879,  payable  six  months  af- 
ter date  for  the  sum  of  $700  with  interest. 

Isaac  K.  Knoll  also  issued  execution  to  Febru- 
ary Term,  1880,  on  a  judgment  note  acainst 
Potteiger  with  waiver  of  exemption  dated  July 
10,  1879,  payable  six  months  after  date,  entered 
January  12,  1880,  for  $200.  John  S.  Holtzman 
also  insucd  execution  to  February  Term,  1880,  on 
ajudgment  against  Potteiger,  with  waiver  of  ex- 
emption dated  March  14,  1879,  payable  six 
months  after  date,  entered  January  12,  1880,  for 
$96.77. 

Under  the  Spengler  writ  the  sheriff  on  De- 
cember 31,  1879,  levied  on  defendant's  personal 
property,  whereupon  defendant  claimed  the  ben- 
efit of  the  exemption  law,  and  $300  worth  of 
Broiicrty  was  appraised  and  set  apart  to  him. 
niler  the  Knoll  and  Holtzman  writs  the  sheriff 
on  January  12,  1880,  levied  on  the  property  set 
apart  under  defendant's  claim  for  exemption  in 
the  prior  execution. 

The  aherifi's  sale  under  all  three  executions 
took  placeJanuarv26, 1880,  the  amount  realized 
being  $197.87  under  the  first  writ,  and  $262.71 
from  the  sale  of  the  propertv  set  aside. 

The  commissioner  awarded  the  total  sum  re- 
alized by  all  the  sales  to  Jarod  Spengler  and 
William  Spengler,  executors,  plaintiffs  in  the 
first  writ  of  execution. 

Exceptions  having  been  filed  to  his  report  on 
the  part  of  the  junior  execution  creditors,  they 
were  dismissed  by  the  court,  and  the  report  con- 
firmed. Whereupon  Isaac  K.  Knoll  and  John 
S.  Holtzman  took  these  api>eals,  assigning  for 
error  the  decree  of  the  court. 
Pbr  Curiam. 

We  see  nothing  in  these  appeals  to  distinguish 
them  from  Garrett  ct:  Martin's  Appeal,  8  Casey, 
160.  The  goods  levied  on  were  all  in  the  de- 
fendant's possession,  when  the  junior  executions 
were  placed  in  the  sheriff's  hands,  and  there  had 
been  no  appropriation  to  his  own  use  of  the 
goods  apnraisea  under  the  first  writ.  The  goods 
were  sola  at  the  same  time  under  all  the  execu- 
.  tions  and  the  proceeds  are  in  court  for  distribu- 
tion. 

Decree  affirmed  and  appeals  dismissed  at  the 
costs  of  the  appellant  in  each  case.— Pittafrur^A 
LegaUofwrnaL 


MUTUAL  BENEFIT  ASSOCIATION. 


SUPREME  COURT  OF  MINNESOTA. 


Mills  and  others,  Heirs,  etc.,  v.  Robstock  and 

others.  Managers,  etc. 


August  8,  1882. 

The  constitution  and  by-laws  of  a  '*mutual  benefit  asso- 
ciation," organized  to  secare  tlie  benefit  of  life  insur- 
ance to  the  neim  of  deceiiaed  mombera  on  the  death 
assessment  plan,  and  which  issues  no  policies,  stands 
in  the  place  of  a  policy ;  and  wiiere  such  constitution 
and  laws  contain  no  provision  qualifying  the  riglit  of 
recovery  in  case  of  suicide,  the  heirs  of'a  member  are 
entitled  to  recover  the  amount  stipulated,  irrespective 
of  the  mode  of  his  death. 

Evidence  in  this  case  considered,  and  hdd  sufficient  to 
sustain  the  finding  of  the  trial  court  that  a  deceased 
meml)er  was  " in  good  standing'* In  the  order  at  his 
death. 

Vanderburg,  J. 

The  United  Ancient  Order  of  Druids  is  a 
mutual  benefit  association  in  this  state,  includ- 
ing several  subordinate  organizations  or  groves, 
under  the  jurisdiction  of  a  grand  grove,  in 
which  the  groves  are  represented,  and  which  are 
subject  to  a  constitution  and  laws  regulating 
theirgovernment,  and  defining  the  rights  and  du- 
ties of  the  members.  Connected  with  the  organ- 
ization is  a  department  for  life  insurance,  styled 
"  The  Widows^  and  Orphans'  Fund,"  for  the  'sole 
benefit  of  the  heirs  of  deceased  members  of  the 
order.  It  is  required,  in  article  10  of  the  con- 
stitution, that  every  person  who  shall  become  a 
member  of  the  orcler  shall  join  "The  Widows' 
and  Orpans'  Fund."  It  is  also  provided  that 
"  on  the  death  of  a  member  in  good  tUmding^  the 
widow,  children,  or  heirs  (as  defined  in  section 
6)  shall  be  paid  the  sum  of  $1,000  within  60  days 
after  notice  is  given  to  the  grand  secretary.*' 
This  insurance  fund  is  derived,  it  api^ars,  from 
death  assessments  and  dues  paid  by  the  mem- 
bers. Certain  officers  of  the  grand  grove  and 
subordinate  groves  constitute  a  board  of  directors 
for  the  manap;ement  of  this  "  fund."  By  article  5 
of  the  constitution  it  is  provided  that  every 
member  shall  make  regular  payments  to  the 
grove  fund,  and  "  shall  pay  his  quarterly  dues 
on  or  before  the  first  meeting  in  eack  quarter  in  ad- 
vance,  and  until  such  dues  are  paid  he  shall  not 
be  in  good  standing"  etc. 

This  action  is  brought  by  the  heirs  of  Charles 
H.  Richmond,  deceased*  who  was,  at  hie  death, 
a  member  of  the  order,  against  the  defendants, 
as  directovs  of  this  fund,  to  recover  the  sum  of 
$1,000,  claimed  to  be  due  them  in  accordance, 
with  the  provisions  of  the  constitution  as  above 
mentioned.  Richmond  died  by  his  own  hand 
about  August  12, 1880.  At  thlB  trial  tne  plain- 
tifis  prov^  that  prior  to  his  death  he  bad  paid 
all  assessments  due  the  "Widows'  and  Orphans' 
Fund,"  but  they  offered  no  evidence  to  show  that 
his  quarterly  dues  to  the  grove  fund  had  also 
been  paid,  so  as  to  establish  his  "sood  standing  " 
in  the  order^  as  required  by  article  5,  above  re- 
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ferrcd  to.  For  the  want  of  such  proof  the  de- 
fendants moved  to  dismiss  the  action,  which 
motion  w:is  overruled  by  the  court. 

The  c«>ntention  of  the  plaintiffs  is,  that  it  was 
only  necessary  to  be  shown  that  the  deceased 
was  a  member  of  the  order  and  not  suspended, 
(which  did  appear),  and  that  he  was  m  good 
standing  in  the  ^Widows'  and  Orphans'  Fund," 
through  the  payment  of  the  assessments  spe- 
cially made  for  that  *' fund"  upon  the  death  of 
a  member.  The  plaintiffs,  however,  also  insist 
that  if  it  were  necessary  to  be  shown  that  he 
was  also  in  gcKxl  standing,  as  required  by  article 
5,  this  proof  was  afterwards  so  far  supplied  by 
the  evidence  introduced  by  the  defendants,  as, 
prinia  facie  at  least,  to  raise  the  presumption  of 
such  good  standing  of  the  deceased. 

The  defense  is  rested  upon  the  ground  (1)  that 
he  was  in  default  in  the  payment  of  the  dues  to 
his  grove  for  the  quarter  commencing  August  1, 

firior  to  his  decease,  and  that  it  was  essential  to 
lis  '^  good  standing"  that  such  payments  should 
have  been  made  when  due ;  and  (2)  that  his 
death  was  caused  by  his  own  act  of  suicide. 

In  reference  to  the  first  point,  which  is  the 
principal  one  in  the  case,  we  think  the  construc- 
tion of  the  constitution  and  laws  is  not  free 
from  doubt.  The^  appear  to  be  inartificially 
drawn,  and  the  evidence  in  the  case  is  too  meagre 
to  give  a  clear  understanding  of  their  practical 
application.  We  arc  of  the  opinion,  however, 
that  to  entitle  his  heirs  to  the  benefit  of  the 
fund,  the  member  must,  at  the  time  of  his 
death,  have  kept  up  his  good  standing  in  the 
order  by  the  payment  of  his  dues  to  the  grove 
fund,  as  well  as  of  the  assessments  made  for  the 
'*  Widows'  and  Orphans'  Fund."  Conceding 
that  the  burden  of  proof  rested  upon  the  plaint 
iffs  to  establish  privia  facie  his  "  good  standing  " 
at  his  death,  we  think,  taking  the  evidence  as 
it  wsis  left  by  the  defendants,  a  presumption  of 
his  good  standing  was  raised,  and  that  it  re- 
mained for  thedefendants  to  show  further  that  a 
meeting  of  his  grove  bad  been  held  in  August, 
1880,  prior  to  his  death ;  for,  by  the  terms  of  the 
section  of  article  5,  above  quoted,  it  appears  that 
a  member  is  not  in  default  so  as  to  lose  his  good 
standing  until  the  '^first  meeting"  in  the  quar- 
ter. The  financial  secretary  of  the  grove  to 
which  Richmond  belonged,  testified,  on  defend- 
ant's behalf,  in  answer  to  the  question,  '^  What 
was  his  financial  standing  at  his  death  ?"  "  He 
was  one  quarter  in  arrears  for  dues  to  the  grove. 
Thev  are  payable  in  advance,  and  became  due 
August  1,  iSSO,  $1.25.  *  *  *  The  $1.25 
became  due  August  1,  1880,  in  advance."  This 
is  all  the  testimony  as  to  arrears.  The  time  of 
the  first  meeting  in  the  quarter  does  not  appear 
to  be  fixed  in  the  constitution  or  laws. 

The  language  of  the  section,  already  quoted, 
is :  "  Every  member  shall  pay  his  quarterly  dues 
on  or  before  the  first  meeting  in  each  quarter." 
As  will  be  seen  by  reference  to  the  record,  there 
was  no  evidence  offered  of  any  meeting  held 
during  that  month  of  August.     Rightly  consid- 


ered, then,  we  think  the  evidence  of  this  wit- 
ness merely  shows  that  Richmond  hud  not  paid 
the  dues  for  the  quarter  beginning  August  1, 
1880.  That  day  fell  on  Sunday,  and  it  is  not  to 
be  presumed  that  the  grove  held  a  meeting.  He 
was  not,  therefore,  in  default  on  that  day,  and, 
as  by  the  constitution  he  had  a  right  to  p<iy  his 
dues  on  the  day  of  the  meeting,  it  is  not  to  bu 
inferred  that  he  was  in  default  for  not  paying 
them  before  the  first  meeting  in  the  quarter,  the 
date  of  which  does  not  appear.  He  had  paid 
all  other  charges,  and  there  was  nothing  to  sliow 
that  this  item  had  become  due.  The  only  evi- 
dence on  the  subject  of  the  time  of  the  meeting 
is  that  of  the  same  witness,  who  testified :  ''The 
grove  holds  regular  meetings  each  week."  That 
regular  meetings  were  held  at  the  time  of  the 
trial  in  1881  is  not  sufficient  to  prove  the  fact 
of  a  particular  meeting  in  August,  1880. 
Whehter  such  a  meeting 'had  been  held  was  a 
matter  particularly  within  the  knowledge  of  the 
defendant,  and  especially  of  this  witness,  the 
financial  secretary,  who  kept  a  record  of  the 
standing  of  the  deceased,  ana  his  attention  was 
particularly  fixed  on  the  subject.  Now,  as  the 
deceased  was  shown  to  be  in  good  standing  until 
the  first  meeting  in  the  quarter  should  occur,  if 
the  defendant  desired  to  insist  upon  a  forfeiture 
upon  technical  grounds,  as  against  these  heirs, 
they  should  have  proceeded  further  to  show  af- 
firmatively that  a  meeting  in  fact  was  held. 
(2)  In  these  mutual  associations,  which  proceed 
upon  the  plan  of  assessments  to  meet  their  lia- 
bilities, and  issue  no  policies,  the  constitution 
and  laws  stand  in  the  place  of  a  policy,  and  con- 
stitute the  contract,  which  determines  the  mu- 
tual rights  and  obligations  of  the  jKirtics. 
Greeno  v.  Grreno.  23  Hun.  478. 

In  the  case  of  a  policy  of  life  insurance  issued 
for  the  benefit  of  the  heirs  of  the  person  insured, 
it.  is  well  settled  that  the  fact  of  his  death  by 
suicide,  unless  otherwise  cxpresslv  stipulated,  in 
no  defense.  Filch  v.  Ins.  Co.  59  N.  Y.  673.  So, 
in  this  case,  where  the  constitution  and  laws  of 
the  association  contain  no  provison  qualifying 
the  right  of  recovery  in  case  of  suicide,  the  heirs 
are  entitled  to  recover  the  amount  stipulated, 
irrespective  of  the  mode  of  his  death. 

Order  afiSrmed. 


■^♦- 


THE  RETORT  COURTEOUS. 


Many  years  ago  Judge  R.  B.  Warden,  who 
subsequently  settelcd  down  in  Washington, 
opened  a  law  office  in  this  city  and  began  the 
practice.  He  was  an  advocate  of  great  ability 
as  well  as  a  profound  lawyer,  and  at  the  time 
of  bis  coming  to  Columbus,  ranked  among  the 
younger  members  of  the  bar. 

To  put  it  mild,  the  voung  fellows  were  put 
out  at  his  coming.  They  regarded  him  as  a 
formidable  rival,  and  as  a  trespasser  upon 
their  demenses.  The  younger  members 
foand  that  there    were    but  few  clients  to 
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the    lawyer,  and   uiiotlier  hungry   mouth   in 
their  micUt  wtw  anvtliins;  hut  wclconir. 

Tlicy  held  asortot  an  iiitbrmal  coiiKultation 
to  determine  what  oiiglit  to  bo  done  ubodt 
it,  and  it  WS18  linally  agreed  that  tlie  first  of 
tlieir  number  who  liadliim  for  an  opponent 
should  utterly  demolisli  him  and  send  him 
packing  out  of  town  for  very  shame. 

They  Ijadn't  the  least  doubt  but  that  they 
eould  do  it.  The  peculiar  habit  that  he  had  of 
removing  from  one  town  or  city  to  another 
aud  only  tarrying  for  a  year,  convinced  them 
he  didn't  amount  to  much,  and  that  it  would 
lie  the  easiest  thing  in  the  world  to  overthrow 
him  and  ^^squelch"  all  of  his  aspirations. 

The  more  the  bo^s  talked  about  it  tlie  more 
they  warmed  up  to  it,  until  each  prayed  (legally 
speaking)  aud  hoped  that  he  would  be  tneman> 
whom  fate  ordained  to  put  down  the  officious 
interloper.  Of  course,  Warden  was  ignorant 
of  this  "conspiracy"  against  him,  or  he  would 
have  left  town  at  once — ^possibly. 

A  dozen  limbs  of  the  law  had  prepared  and 
conned  the  phillipic  ac^ainst  him,  and  only 
awaited  the  caprice  of  some  benighted  client  to 
employ  the  vagrant  attorney.  The  time  tor 
carrying  the  fell  purpose  into  execution  at  last 
arrived,  and  our  esteemed  friend  Col.  Llewel- 
lyn Baber  was  the  happy  mortal  whom  fate 
ordained  to  annihilate  Warden. 

All  the  other  young  attorneys  were  on  hand 
at  the  court  house  wnen  the  case  came  before 
the  court  and  a  jury.  There  was  notliing  par- 
ticularly interesting  in  the  case,  and  the  usual 
routine  was  gone  through  with  until  it 
reached  the  stage  of  argument  before  the  jury. 

Col.  Baber  made  the  opening  speech  and  set 
forth  the  claims  of  his  client  lucidly  and  forci- 
bly and  by  way  of  conclusion  devoted  himself 
to  Mr.  Warden.  He  raked  him  fore  and  aft  and 
wound  up  by  pointing  out  to  the  jury  that 
Wai-den  at  best  was  a  poor  excuse  of  a  lawyer 
as  evidenced  by  the  fact  that  the  principal 
portion  of  his  time  was  spent  in  moving  from 
one  place  to  another  in  search  of  clients. 

The  unanimous  verdict  of  the  other  young 
fellows  was  that  Baber  had  utterly  crushed 
Warden,  and  they  pressed  around  his  chair 
and  congratulated  him  on  his  masterly  eltbrt. 
The  fact  was,  that  portion  of  the  speech  rela- 
ting to  Warden  was  the  joint  production  of 
the  whole  lot  of  them. 

When  Mr.  Warden  rose  to  reply,  he  did  not 
appear  to  be  badly  crushed,  or  very  much 
disheartened. 

"Gentlemen  of  the  jucy"  he  began,  "since  the 
most  important  part  of  my  learned  brother's 
argument  related  to  me  personally,  it  is  but 
pro|>er  that  I  should  dovote  the  principal  por- 
tion of  my  reply  to  that  particular  portion  of 


it.  The  fact  is,  gentlemen,  I  have  carried  my 
shingle  from  place  to  place,  but  not  as  my 
learned  brother  innigines,  in  search  of  clients. 
The  fact  is  that  I  always  got  into  the  com- 
pany of  great  lawyers  so  much  ^rreater  than 
myself  that  I  was  completely  overshadowed  ami 
tlie  clients  were  sure  to  miss  me.  Conmion 
sense  taught  me  that  I  had  no  chance,  no  ho|>e 
for  success  until  I  got  to  a  town  where  the 
lawyers  were  smaller  than  myself,  and  the 
contrast  would  make  me  conspicuous.  I  have 
pulled  up  stakes  very  many  times  in  my  search, 
but  I  am  happy  to  say  that  my  pilgrimage  is  at 
last  ended.  Columbus  is  the  town  I  have  been 
hunting  for  years,  and  I  can  now  settle  down 
in  iicace." 

llavingthus  delivered  himself,  he  proceeded 
with  the  argument  of  the  case.  The  jury  did 
not  get  done  laughing  until  after  it  had  ren- 
dered a  verdict  for  Wai'den's  client. — The  Sat- 
urday Critic. 


HE  WANTED  A  CORNICE. 


The  distinguished  Judge Rutu^  P.  Ranney 
began  the  practice  of  law  in  Warren,  Trum- 
bull county,  where  he  soon  managed  to  pick 
up  his  sliare  of  practice. 

The  revenue  derived  therefrom,  joined  to  a 
modest  little  fortune  which  [his  estimable  wife 
brought  him,  enabled  him  to  begin  life  with 
some  degree  of  comfort  after  a  laborious  youth. 
Almost  the  first  thing  he  did,  after  getting 
married,  was  to  erect  a  large  and  somewhat 
pretentious  frame  house. 

His  practice  at  the  time  probably  netted  him 
$1,500  a  year— consequently  when  he  was 
made  a  member  of  the  nistoric  Supreme  Court 
under  the  present  Constitution,  with  a  salary 
of  $1,800,  amid  the  ominous  growling  of  the 
people  over  such  extravagance,  he  considered 
himself  fortunate,  and  was  envied  by  his  less 
fortunate  contemporaries. 

But  as  time  passed  and  Judge  Ranney  saw  the 
able  lawyers  of  his  age  in  difterent  portions  of 
the  state,  accumulating  money  by  the  practice 
of  the  law  at  the  rate  of  $8,000  or  $4,000  a  year, 
he  realized  that  his  good  fortune  brought  him 
the  shadow  instead  of  the  substance,  and  that 
it  was  by  the  practice  and  not  by  the  adminis- 
tration of  the  law  that  he  must  secure  a  compe- 
tence for  after  life. 

He  revolved  the  matter  in  his  mind  and  felt 
anything  but  satisfied  with  his  lot.  His  dis- 
tinguished colleagues  seem  to  have  taken  the 
same  view  of  the  situation,  and  began  to  tender 
their  resignations  one  after  the  other,  and 
resumed  the  practice  of  their  profession,  and 
standing  as  they  did,  at  the  very  head  of  the 
bar,  they  were  soon  amassing  fortunes. 
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In  courae  of  time  Judge  Ranney  announced 
his  intention  of  retiring  from  the  bcnvli  and 
going  back  to  liis  office  in  Warren.  Tlie  bar 
and  the  Governor,  and  his  friends  importuned 
him  to  forego  his  intention  and  continue  to 
lend  his  erudition  and  culture  and  ability  to  a 
bcnclj  that  was  tlicn  challenging  attention  far 
beyond  tlic  borders  of  the  Buckeye  State.    . 

Finally  he  was  pressed  to  give  his  real  rea- 
son for  resigning  from  the  bench — which  of 
course  was  diplomatically  concealed.  After 
many  and  earnest  solicitations  he  gave  his 
reason. 

"I  have,"  said  the  Judge,  "a  partially  com- 
pleted house  in  Warren.  My  money  ran  out 
before  I  got  it  completed.  It  lacks  a  cornice.  It 
has  been  the  one  burning  and  unquenchable 
ambition  of  my  life  to  put  that  cornice  on  it.  I 
thought  that  my  salary  as  a  Judge  would  en- 
able me  to  put  on  the  cornice.  I  had  no  thought 
of  the  honora  of  the  position  when  I  accepted 
it.  But  experience  has  taught  me  that  no 
Supreme  Judge  of  Ohio  can  pay  his  necessary 
expenses  and  nave  enough  of  his  salary  left  to 
put  a  cornice  on  his  house.  Consequently  I 
must  resign  and  resume  the  practice  of  my 
profession  to  realize  my  ambition  and  put  a 
cornice  on  my  house." 

Judge  Ranny  was  a  poor  boy  and  the  row  that 
he  had  to  hoe  was  full  of  stumps.  He  was 
raised  in  the  country,  and  was  a  famous  wood 
chopper.  He  carried  with  him  into  his  pro- 
fessional life  some  of  the  peculiarties  of  the 
backwoodsman.  His  gestures,  for  instance, 
while  arguing  a  law  point  reminded  one  of  a 
man  chopping  wood  or  mauling  rails  and  he 
clenched  all  his  arguments  with  over-hand  and 
double-hand  blows. 

One  of  his  early  experiences  taught  him 
the  value  of  having  a  clear  and  definite  un- 
derstanding in  advance,  and  not  to  enter  upon 
any  vague  and  indefinite  understanding. 

At  the  age  of  18,  he  was  seized  with  an 
anxiety  to  go  to  college,  but  be  lacked  the 
means.  He  explained  tne  situation  to  a  neigh- 
boring farmer  and  told  him  that  if  he  only  had 
a  new  suit  of  clothes  he  thought  he  could 
manage  to  get  through  college. 

The  farmer  generousl  v  offered  to  help  '^young 
Rufe"  out  of  his  difficulties  and  give  him  a  lift. 
He  agreed  to  furnish  him  with  a  bran  new  suit 
of  ready  made,  if  he  would  grub  and  chop  five 
acres  of  woodland  for  bim.  There  was  no 
sipulation  as  to  the  material  to  be  a  used,  and 
Ranney  fell  to  work  grubbing  and  chopping, 
and  in  couple  a  of  mouths  had  the  '^clearing" 
done. 

The  farmer's  wife  and  daughters  wove  and 
spun  the  cloth  and  cut  the  suit  out  by  guess  and 
itwaa  ready  for  the  weai^r  when  his  taak 


was  finished.  According  to  his  own  version, 
the  clothes  fitted  him  "'promiscuously  and  in 
spots,"  and  the  collar  of  the  coat  had  a  style  all 
its  own.  Instead  of  laying  down  as  well  reg- 
ulated coat  collars  tfhould,  it  stood  to  an  al- 
titude of  six  inches,  and  had  a  tendency  to 
push  his  hut  over  on  his  nose.  The  collar, 
although  a  little  outre,  served  an  excellent  pur- 
pose to  bresik  the  wind  from  back  of  the  neck. 
The  Judge  in  embryo  put  on  his  new  clothes 
and  surveyed  himself  in  a  6x8  inch  mirror. 
He  was  not  greatly  flattered  at  his  appearance 
but  he  did  not  ''kick,"  as  we  phrase  it  in  the 
modern  vernacular.  He  wore  that  suit  to 
college,  and  distnin^uished  himself  in  his  class 
in  spite  of  the  fun  his  fellow-students  poked  at 
his  aspiring  coat  collar  and  latitudiuous  trouser 
legs. 

But  from  that  day  forward  Knfus  P.  Ranney 
never  bought  ^^a  pig  in  a  poke."  That  single 
experience  served  as  a  lesson  for  a  life  time. — 
The  Saturday  Critic, 


♦  •  ♦ 


AN     ANTE-NUPTIAL     CONTRACT. 


Mrs.  Julia  Bedell,  then  Miss  Strong,  in 
1845,  made  an  ante-nuptial  accreement  with 
Gregory  T.  Bedell,  to  whom  she  was  subse- 
quently married,  conveying  certain  real  estate 
belonging  to  her  to  trustees,  reserving  to  her- 
self the  right  of  disposition  of  the  property  by 
will.  The  trustees  were  to  rent  the  real  prop- 
erty for  periods  not  exceeding  seven  years, 
and  pay  the  income  for  the  use  of  Mrs.  Bedell. 
If  she  survived  her  husband  the  trust  was  to 
cease,  and  the  trustees  were  to  re-convey  the 

Sroperty  to  her.  Recently  Mr.  and  Mrs.  Be- 
ell  and  the  trustees  desired  to  lease  the  prem- 
ises No.  16  Broad  street,  which  are  APfti^  of 
the  property  included  in  trust,  tO|  the  Western 
Union  Telegraph  Company,  for  twenty-one 
^-ears,  but  the  ante-nuptial  agreement  lim- 
iting leases  ot  property  to  seven  years,  stood 
in  the  way.  A  suit  was  thereupon  brought  in  the 
superior  court  by  Mr.  and  Mrs.  Bedell  and  the 
trustees,  being  all  the  parties  in  interest, 
there  being  no  children  of  the  mar- 
riage, the  Western  Union  Telegraph 
Company  being  made  defendant,  to 
obtain  a  jndicial  construction  of  the  ante-nup- 
tial agreement. 

Judge  Amoux,  before  whom  the  case  was 
tried  at  special  term,  has  rendered  a  deciaion 
holding  that  as  there  is  no  vested  remainder 
under  the  agreement,  and  the  entire  legal  and 
equitable  title  and  interest  in  the  premises  is 
vested  in  the  plaintiffs  coUectivelVy  they  acting 
conjointly  may  do  whatever  they  desire  with  the 
estate^  The  instrument  proposed  to  be  executed 
is,  in.factj  Judge  Arnoux  Baya,  a  poat^uuptiiU 
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contract  executed  by  all  the  parties  in  interest, 
modifying  the  previous  ante-uuptiul  contract 
between  the  same  parties,  embracing  the 
creator  of  the  trust,  the  trustees  and  the  cestui 
ffue  triisty  and  none  of  them  labor  under  a  legal 
(lisabilitv.— DaiZi/  N.  Y.  Begister. 


SUPREME  COURT  OF  OHIO. 


^iope^yt  o|  ^eoiM044/^. 


PENNSYLVANIA. 


{Supreme  Court.) 

Chandler^s  Appeal.    April  17,  1882. 
EHtonpel.—Vo  party  can  teke  advantago  of  a  judgment 
or  decree,  if  he  wonld  not  have  been  preJudicM  by  it, 
if  it  had  been  otherwise.   No  one  is  bound  byta'^dg- 
mcnt  or  decree  except  party  or  privy. 

Ward^s  Appeal,    April   5Wth,  1882. 
Principal  a»ui  Surety— Subrogation,— K  sumty  who  p«y8 
the  debt  or  from  whoso  estote  it  is  paid,  has  a  rif^ht  in 
equity  to  be  subrogated  to  the  security  against  his  prin- 
cipaL 

Frahklin  FkRB    INBURAWCB    Co.    V.  Gruver.    May  1, 

1882 

Fire  /ji«Hranc«—-EWd«ncc.— The  determination  of  the 
greater  danger  from  lire  to  the  assured  premises  in  con- 
sequence of  the  proximity  of  new  buildings,  was  prop- 
erly referred  to  the  jury.  The  admission  of  expert  ev- 
idence as  to  the  fact  that  the  actual  danger  from  fire  to 
the  plaintifTs  houses  was  rendered  greater  by  the  adja- 
omt  buildings,  was  properly  refused. 

Caulet  r.  Pittsburgh,  Cin.  A  St,  Louis  Railway  Co 

Jan.  3d,  1882. 

RaiOraad  aeddent  —  Negligence  —  Treapasaer.—  In  an 
action  by  a  minor  seven  years  of  age  against  a 
railroad  company  for  damages  for  personal  injuries  al- 
lesed  to  have  been  snsuined  by  defendanto*  negligence, 
the  plaintifiTofrered  to  prove  that  while  placing  on  a  sand 
car  of  the  defendants',  which  stood  on  a  side  track,  the 
car  was  moved  to  a  switch  a  few  yards  distant,  and  while 
the  car  was  thus  in  rapid  motion  he  was  ordered  off  the 
car  by  the  conductor,  In  obeying  which  the  plaintiff 

was  injured.  .  ..    ^  xi_ 

Hdd,  that  the  plaintiff  was  a  trespasser  and  that  the 
offer  failed  to  show  negligence  on  the  part  of  the  defend- 
ant. 

An  offer  to  prove  an  improbable  thing  must  be  re- 
ceived ;  but  an  offer  to  prove  a  f/tct  which  can  only  ex- 
ist by  the  suspension  of  natural  laws  does  not  come 
within  the  rule. 

KUTZ  V.  KiBFFER  ct  al.    April  17th,  1882. 

DOdar  and  Creditor— CdUateral  SecuHty,— Where  a 
debtor,  by  a  written  instrument,  assigns  all  his  in- 
terest in  a  legacy  due  him,  to  his  creditor,  as  col- 
lateral security  for  his  indebtedness,  upon  the  parol  un- 
dentanding  that  the  legacy  is  to  bo  re-transferred  to 
the  debtor  at  any  time  hereafter  if  the  indebtedness 
should  be  paid,  the  indebtedness  having  been  paid,  the 
creditor  refused  to  re-assign  the  legacy,  whereupon  the 
debtor  fUed  his  bill  in  equity,  praying  for  are-assign, 
ment  and  other  relief.  The  testimony  of  several  wit- 
nesses, corroborated  by  the  surrounding  circumstances, 
substantiated  the  parol  agreement,  but  the  master  to 
whom  the  same  was  referred,  filed  his  report  in  favor  of 
the  defendants,  which  report  was  confirmed  by  the  court 
below.  Held,  that  the  bill  should  have  been  sustained 
upon  the  testimony  of  the  witnesses  and  the  strong  cor- 
roborating circumstances.  ^  ^    ^. 

The  finmug  of  facts  by  a  master,  sanctioned  by  the  ap- 
proval of  the  court  below,  will  not  beset  aside  except  for 
plain  error ;  but  where  the  questions  decided  grow  out 
of  inferences  from  clearly  proven  facU  or  conclusions 
derived  from  reasoning,  the  report  has  not  the  same 
weight, 


Hon.  John  W.  Okey,  Chief  Justice;  Hon. 
William  White,  Hon.  W.  W.  Johnson,  Hon. 
Geo.  W.  MclLVAiNE,Hon.  Nicholas  I/)Ng worth, 

^  ^^^'  Tuesday,  October  3,    1882. 

GENERAL  DOCKET. 
No.  1(18.  David  Norman  v.  Joseph  Shepherd  et  sU  Error 
to  District  Court   of  Coshocton  County. 

IjONOWORTH,  J.    Hdd: 

A  mortgaffe  deed,  in  other  respects  valid,  written  upon 
fii)S^*rrSo/papei-  attached  one  to  the  other,  the  latter 

of  which  contains  the  testatum  clause,  ^•V®.?»«"^Ml[^.^"1 
seals  of  the  mortgagors  and  witneHsesanat  lec-ortiflcate  >f 
the  officer  talcinFthe  r^k"owledg.nent   is  n«t  i.^^^^^ 
under  sec.  1  of  the  act  of  Feb.  22nd,  1831.    1  8-  « ^  •  *»<**'• 
( Winltler  v,  Higgins  9  O.  a  599.  distinguislied.) 
Jndgment  afSrmed. 

107.  Portsmouth  Iron  Company  ot  all?.  Murray,  Moore  A 
Co.    Error  to  the  District  Court  of  Scioto  County. 

MclLVAINB,  J. 

1  The  riirht  to  a  mechanic's  Hen  for  labor  or  matorinlH 
furnished  for  the  erection  or  repair  of  a  buildinir  inav  be 
waived  by  an  asreement  either  expressed  or  inipliwi. 

2.  Where  nocontract  is  shown  except  such  aa  is  im- 
plied from  the  running  of  mutual  accounts  between  tlie 
narties  for  many  years,  with  semi-annual  settlements,  a 
meclianic's  lien  cinnot  be  asserted  on  such  accounts  tlie 
items  of  which  generally  were  furnished  for  *;««■«"*,'«; 
pairs  upon  machinery  attached  to  a  roHingmiU.  Other 
items,  however,  did  not  relate  to  repairs  of  tlie  maithin- 
erv  or  building.  ^  ,   , 

Judgment  reversed  and  cause  remanded. 

92.    Mary  Ann  Huston  et  al  v.  Charles  Crook  et  al.  Er- 
ror to  tlie  District  Court    of  Montgomery  County. 

Johnson,  J. 

The  heirs  apparent  of  a  testator  consisted  of  severol 
children,  and  three  grandchildren,  by  a  deceased  daugh- 

He  gave  %o  each  by  name  a  specific  legacy  and  bv  a  re- 
siduary clause  directed  that  the  proceeds  of  certain  per- 

sonal&rty,  should  be.  "diviSed  ,eq"«  »y  •Jjjr'That 
share  alike  between  all  my  aforesaid  A«r«."  ^^^^  •  Tliat 
each  of  the  grandchildren  took  an  equal  share  with  the 

children  of  the  testator.  ^„„«-.«t 

Judgment  of  the  district  court  reversed,  and  payment 

rendered  according  to  the  foregoing. 

40  WiHhim  H.  Crabill  Ex»r».  Nancy  Marsh.  Error 
to  the  District  Court  of  Clark  County. 

Whitb,  J.  , ,      - 

1  On  a  verbal  agreeni  ent  for  the  conveyance  of  land, 
the  payment  of  the  purchase  money,  whether  made  in 
money  or  services,  will  not  take  the  agreement  out  of 
the  operation  of  the  Statute  of  Frauds. 

2.  In  an  action  to  recover  compensation  *".  "«"  Jj' ™ 
soecific  performance  of  an  agreement  for  the  convey- 
l^of  Fand,™  the  ground  that  specific  performance 
hMbeoome  impractical  the  real  representatives  of  the 
deceased  seUing  party  are  necessary  Parties;  and  if 
theyhave  disaT)led  themselves  from  performing  the 
ag?2ement,  they  are  the  parties  chargeabfe  with  nriWing 
compensation.  Judgment  reversed,  and  cause  re- 
manded. 

109.  Norwalk  National  Bank  ».  James  Sawyer.  Error 
to  the  District  Court  of  Huron  County. 

Okey,  C.  J. 

1  Money  borrowed  by  one  partner,  on  his  individual 
creditfwiKbSJme  a^debto?  the  firm  by  b^ng  ^^g^ 
iuitsliusinessjand  the  rule  is  "«' ^^^^[f^^i  ^l^^t*^^^^^ 
money  was  loaned  for  the  purpose  of  enabling  •uch  part- 
ner to  pay  to  the  firm  his  portion  of  a  fP««*flf^  ^'^^ 
which  eJIch  partner  liad  agreed  to  contribute  in  order  to 

increase  the  firm's  capital. 
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2.1iand  piir(*hased  with  partnership  fundn  and  occupied 
and  used  by  the  firm  in  conducting  its  business,  \h  part- 
nershin  property,  slthoiip:li  the  conveyance  is  nincie  Ut 
Ine  inctividiial  members  of  tlie  Arm  ;  and  h  third  i)erson 
havinf;  knowledge  of  such  facts,  wlio  tslcos  fn>m  one  of 
the  partners  a  mortprage  on  liis  undivided  interest  in 
such  land  to  secure  the  individual  debt  of  such  partner, 
will  lie  postponed  to  tlie  lien  of  a  firm  creditor  whose 
debt  a«*cnicd  subsequently  to  the  execution  of  sudi 
mortgage. 

Judgment  reversed  and  cause  remanded  for  further 
proceedings, 

100.  The  city  of  Pomomy  r.  Fenimore  F.  Fletcher. 
Error  to  the  District  Court  of  Meigs  County.  Judgment 
afDrmcd.    No  penalty.    There  will  be  no  further  report. 

102.  Robert  A.  Rankin  v.  Micliael  Morath  administra- 
t4ir  ttc.  Error  to  the  District  Court  of  Licking  County. 
Judgment  affirmed.  Defendant  allowed  $25,00  for 
Httorney  fees.  i»anittges  allowed  |25.00  There  will  bo 
no  further  report. 

104.  C*harlcs  King  v,  Julia  King.  Error  to  the  Dis> 
trict  (*'i>urt  of  Hunm  County.  Judgment  affirmed.  To 
be  ro|K>rto<l  hereafter. 

1 10.  M.  Simmons  et  al  v.  Macks,  Burching  A  Co.  Er- 
mr  to  tlio  District  Court  of  Clermont  County.  Dismiss- 
ed for  want  of  preparation  under  Rule  4. 

112.  James  P.  Simpson  et  al  v,  OreenAeld  Building  <fe 
Saving  Association.  Error  to  the  District  Court  of 
Highland  County.  Judgment  of  the  district  Court  re- 
versed Slid  tliat  *of  the  common  pleas  affirmed.  To  be 
reported  hereafter. 

121.  Catherine  Egan  v.  Samantha  Ditto.  Error  to  the 
District  Court  of  Clinton  County.  Dismissed  for  want 
of  prefiaration  under  Rule  4. 

128.  t^harles  King  v.  Julia  King.  Error  to  the,Dis- 
trict  Court  of  Huron  County.  Judgment  affirmed.  To 
be  reported  hereafter. 

465.  Joseph  Haas  v.  Michael  Kelllng.  Error  to  the 
District  Court  of  Lorain  County.  Death  of  plaintiff  in 
error  suggeste<l,  and  by  consent  Josepli  Haas,  Elizabeth 
Myers  and  Barbara  Burkhart  made  parties,  and  action 
i-evived  in  their  names. 

506.  The  Grafton  Iron  Co.  v.  Patrick  Martin.  Error  to 
tlie  DlMtrict  Cmrt  of  Columbiana  County.  Order  of  re- 
vivor in  tlie  name  of  Cornelius  Martin  as  executor  of 
Patrick  Martin  by  oonsent. 

521.  A.  L.  Perrill  v.  D.  A.  Williams.  Error  to  the 
District  Court  of  Pickaway  County.  Dismissed  by  agree- 
ment of  parties. 

551.  Charles  King  v.  Julia  King.  Error  to  the  Dis- 
trict Court  of  Huron  County.  Judgment  affirmed.  To 
be  reported  hereafter. 

576.  Louis  Rollwagen  v.  Sun  Building  Association. 
No.  1  of  Cincinnati.  Error  to  the  District  Court  of  Ham- 
ilton County.  Dismissed  by  consent  at  cost  of  plaintiff 
in  error, 

995.  D.  C.  Sharp  v.  Tobias  Dubois.  Error  to  the  Dis- 
trict Court  of  Clermont  County.  Dismissed  by  consent 
at  costs  of  plaintiff  in  error. 

1223.  The  State  of  Ohio  ex  rel  J.  W.  Bard  v.  David 
Hassler.    Quo  Warranto.     Leave  to  Hie  a  reply  Instanter. 

1174.  Pittsburgh,  Cincinnati  A  St.  L-^uis  Railway  Co. 
V.  George  L^athley.  Error  to  tlie  District  Court  of 
Clark  County.  Dismissed  at  costs  ofpUintiff  in  error 
&s  per  pap  ers  on  file. 

MOTION  DOCKET. 

No  130.  Oluo  ftr  r«f.  John  8.  Parrott  v.  TboniM  Browii,  Sheriff  of 
Clernioiit  Count j.  Nutl«m  tu  take  ckhc  No.  IM7  on  tito  General  T^^ckct 
out  of  its  unlcr.    Mution  granted. 

No.  lil.  Ohio  fx  rel.  John  S.  P.ii-ri)tt  0.  Thomas  Brown,  Sheriff  of 
Clermont  County.  Mutton  for  a  manilaman.  Notion  overruled  on  the 
ground  that  the  question  iuvolred  iii  dlRpoiied  of  in  th**  decJHion  of  caoM 
Nu  1907  uf  the  General  Pocltet. 


No.  1:72.  Aupnuluii  WilholnU  W«/.  r.  Michigan  Mittnal  Life  Inwnranre 
roni|i:ui.r.  Miitifui  to  rxtntd  time  »f  filing  printed  reconl  to  Jannary  I, 
IkA'I.  ill  rniiNC  No  114^).  of  ilir  funeral  Dorket.     Miction  granto«l. 

No.  i:t:t.  Will.  .1.  EilwnnlxW  h/.  r.  Di«riii9«  M.  N«*i*linii;.  Mt*tin»  for 
Icnvi*  to  Hie  an  aia<':iilH  |M*titioH  In  ••rrur  in  r.tu  w  Nti.  -ild  of  the  tjriieral 
l»o(-k<*t.    Mtitiuu  gnintiNl. 

No.  1:14.  Adflliert  K.  l*oMt  r.  TIh*  KtaU>  of  Ohio.  Motion  to  t.-»keraui«* 
No.  12)1)  of  the  Ciriicral  Docket  iMit  uf  Itn  «tnk>r  fttr  li«*;iriitg.  Motion 
grant«!«l. 

No  l:y».  Nirholni*  Wmcnere^M/.  9.  John  V.  Vn^entau.  M<ilion  to  dl»»- 
niiiM  caiiM' No.  1141  of  flu*  (ieiieral  llocket  for  want  of  printnl  rerortl, 
and  counter  motion  to  extend  time  for  filing aurh  reronl.  Motion  todlimiiMM 
overrnleil,  connter  motion  granted,  and  time  extrn<leil  for  thirty  daya. 

No.  i:iQ.  Mary  Fanning  r.  Hiliernia  luHurance  Cimipany.  Motion  tn 
dinniiits  rauiM*  No.  I:MM  of  the  Iteiiernl  DiM'ket  for  want  of  |irinted  recor<l, 
and  eotinter  niotitui  for  \vn\t»  ti>  file  Niieli  re«*onl.  Mothtu  to  diwiniiw  over- 
ruliNl,  counter  moti«Mi  granted,  and  |frinti«l  rtvunl  vnleretl  tu  lie  Bleil. 

No.  1:17.  William  lln»kaii  H  »l,  r.  Kphraim  D^lley  W  «/.  Motion  to  di«- 
IK^nm*  mitli  printetl  nt-onl.    Motion  granted. 

No.  14(».    George  Irwin  e.  The  Static  of  Ohio.     Mtdiim  for  leare  to  lll«* 
petition  in  ern»r  to  n>veri«*  thfJiHlgnient  of  the  Ci»nrt  «if  (Vinimon   Pieaa 
of  Jeffermtn  county.     Mid  ion  i>vernil«il.    There  will  lie  no  re|M»rt. 

No.  141.  ParlnH  Met 'lung,  adniiniatratur,  r.  John  CVde,  Rxecntor, 
Motion  to  take  cauMe  No.  1110  on  tlie  General  Ducket  ont  of  iCii  onler  for 
hearing.     Motion  ovrirultid. 

No.  142.  Firat  National  Bank  of  I'ardington  r.  Janon  J.  Cuvrr,  As- 
signee. Motion  tn  ilinmiiii*  riini«e  No.  :IS9  on  tlie  General  iKicket.  Motion 
granted  on  authority  of  Ctdlinii  r.  lh»%'iii,  IKS  Ohio  St.  u(i7  ;  Andrew*  r. 
Yonngatowu,  'X*  Ohio  St.  218. 


No.  143.  Herman  Schults  r.  Village  of  Canhriflge.  Moticm  to  extmd 
time  for  filing  printed  reconl  In  canee  No.  101  on  the  General  Ducket. 
Motion  granted  and  time  extende«1  until  November  lat,  next. 

No.144.  Herman  Eckel  r.  Joseph  Benner,  Adnilnlntratfir.  Motion  for 
leave  to  file  printed  record  In  cause  No.  1178   on  the  OeiiermI  DockM. 

Motion  granteil. 

No.  14.*).  Looitold  Franc  r.  Angnsta  NIrdlinger.  Motion  for  eztenaion  of 
time  for  filing  a  printeil  record  in  canse  No.  120  on  the  General  Doiket. 
Motion  granted  and  printed  record  flletl. 


SUPREME  COURT  RECORD. 


[New  eases  filed  since  our  last  report,  up  to  Oct.  4,  1882.J 

1308.  Ohio  Ex  rel.G.  W.  Drake  v.  James  B.  Casey. 
Error  to  the  District  Court  of  Hamilton  County.  Miller, 
Outcaltand  G.  Bambach  for  plaintiff  ;'W.  M.  Ramsey 
for  defendant. 

1309.  J.  W.  Morrow  and  M.  C.  Graham  v.  Clark,  Ad- 
ams and  Clark.  Error  to  the  District  Court  of  Trumbull 
County.  L*.  C.  Jones  for  plain tiffii ;  G.  P.  Hunter  for  de- 
fendants. 

1310.  George  A.  McKay  o.  First  National  Bank  of 
Wilmington.  Error  to  tlie  District  Court  of  Greene 
County.  R.  F.  Howard  for  plaintiff;  Little  A  Shearer 
for  defendant. 

1311.  Catherine  Flock  v.  S.  D.  Holtceman  etal.  Error 
to  the  District  Court  of  Miami  County.  Qyrkett  A. 
Tliomaa  for  plaintiffs. 

1312.  William  G.  Bontley  Treasurer  of  Columbiana 
County  V.  Henry  Barton.  Error  to  the  District  Court  of 
Colunibiana  (bounty.  R,  W.  Taylor  for  plaintiff;  J.  W. 
and  H.  Morrison  for  defendant. 

1313.  John  Gumey  f;.  Henry  D.  Gurney  et  al.  Error  to 
the  District  Court  of  Licking  County.  C.  H.  Kibler  and 
Smythe  A  Sprague  for  plaintiff;  J.  Buckingham,  for 
defendants. 

1314.  Benjamin  Wardlow  v.  Joseph  List,  Adm*r.  Er- 
ror to  the  District  Court  of  Brown  County.  Thomes  dk 
Themes,  for  plaintiff;  J.H«MftrabaU  «nd  Moore  A  Hord- 
ing, for  defendant. 
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THE  SUPREME  COURT. 


The  opinions  of  the  Supreme  Court  of  Ohio, 

Sublishecl  last  week,  will  appear  in  the  38th 
h\o  State,  which  fact  was  omitted  from  the 
end  of  each  opinion  as  per  custom.  The  Court 
made  no  report  this  week  owing  to  the  election, 

37TH  OHIO  STATE  REPORTS. 

We  have  receiccd  a  supjily  of  Slth  OHIO 
STATE  REPORTS.  Upon  receipt  of  $1.75 
we  wiU  forward  a  copy  oj  same  to  any  address. 

LORD  &  BOWMAN, 

Ohio  Law  Joubnal. 


NOTES  OF  CASES. 


We  note  with  no  little  satisfaction  that  the 
member^  of  councils  of  one  city  in  Virginia,  and 
one  in  Pennsylvania,  have  been  imprisoned  re- 
cently by  order  of  courts  for  refusing  to  make 
certain  improvements  demanded  by  the  citizens. 
In  both  cases  the  streets  were  in  bad  condition 
and  the  councils  refused  to  make  appropriations 
and  contracts  for  their  re-construction. 

The  streets  of  the  Capital  city  of  Ohio  are  in 
that  condition  which  suggests  the  application 
of  the  remedies  sought  and  found  in  the  crises 
we  have  in  mind.  The  principal  street  in  this 
city  is  in  some  parts  almost  impassable,  and  in 
all  parts  dangerous  to  the  unwary  traveller. 
The  disgrace  to  the  State,  that  its  capital  should 
be  thus  marred  in  its  beauty  and  deprived  of 
its  comforts  of  travel,  ought  to  be  removed  even 
if  the  imprisonment  of  a  lot  of  refractory  coun- 
cilnien   is  required  to  secure  the  happy  result. 


A  recent  decision  in  the  New  York  Court  of 
Appeals,  settles,  in  that  state  at  least,  a  point  of 
the*  greatest  practical  interest  to  the  mercantile 
community  touching  the  certification  of  checks. 
The  question  grew  out  of  a  check  for  $254  drawn 
by  a  Chicago  bank  upon  the  New  York  Bank- 
ing Association.    The  check  was  presented  for 
certification  to  the  latter  bank  and  was  by  it 
duly  certified.    Subsequently  it  was  "raised"  to 
$2,540  and  then  offered  to  a  broker  in  payment 
of  bonds.    Before  accepting  it  the  broker  sent  to 
the  bank  which  had  certified  it  and  inquired 
whether   "  that  certification "  was  good.    The 
teller  replied  in  the  affirmative,  whereupon  the 
broker  accepted  the  check.    When  it  was  pre- 
sented to  the  bank  the  fraud  was  detected  and 
payment    refused.    The  broker  then  sued  the 
bank,  alleging  that  he  had  taken  the  check  re- 
lying upon  the  representation  of  the  teller  that 
it  was  good. 

The  court  of  appeals  holds  that  the  bank  is 
liable  only  for  the  sum  which  it  certified — 
namely,  $254— ,and  not  for  the  full  amount  of 
the  raised  check.  Their  liability  the  court  de- 
cided was  not  varied  by  the  representation  made 
by  the  teller  who  simply  guaranteed  that  the 
certification  was  genuine,  but  gave  no  assurance 
that  the  check  had  not  been  "raised. 

This  may  be  good  law  in  New  York,  but  we 
sincerely  hope  it  will  not  be  regarded  as  a  pre- 
cedent in  other  states.  When  a  check  is  raised 
after  certification  and  is  then  accepted  by  a  per- 


128 


THE    OHIO    ULW   JOITBNAIi. 


son  without  inquiring  at  the  bank,  the  latter 
cannot  reasonably  be  held  liable  beyond  the 
amount  which  it  certified.  But  the  case  is  en- 
tirely (hfferent  when  the  person  to  whom  the 
raised  check  is  presented  takes  the  precaution 
of  enquiring  at  the  bank  as  to  its  genuineness 
and  accepts  it  on  the  assurances  there  received* 
In  such  case  it  is  a  very  easy  matter  for  the  bank 
to  detect  the  fraud.  A  reference  to  its  books 
will  show  the  exact  amount  for  which  a  check  is 
certified  and  at  once  disclose  the  fact  of  its  being 
''  raised."  It  would  seem  to  be  but  reasonable  to 
expect  a  bank,  when  asked  whether  a  certifica- 
tion is  good,  to  make  this  comparison  between 
the  certified  amount  as  shown  by  its  books,  and 
the  amount  appearing  on  the  face  of  the  check 


•  ♦ 


RAILROAD  TICKETS. 


We  are  occasionally  entertained  by  the  re- 
mark of  some  small  practice  lawyer  that  the 
daily  papers  print  all  important  legal  decisions 
and  that  therefore  a  law  journal  is  not  of  very 
much  value  to  the  profession.  We  see  by  a 
Cincinnati  morning  paper  of  very  recent  date 
that  : 

"Justice  Trunkey  of  the  United  States  Circuit 
Court  of  Pittsburg  has  just  decided  that  a  rail- 
road company  must  honor  its  tickets  even 
though  they  have  not  been  sold  by  a  regular 
agent  of  the  company." 

A    Columbus  evening  paper  has  to  say  that : 

"The  United  States  Supreme  Court  has  de- 
cided that  a  railroad  company  must  honor  its 
tickets,  whoever  sells  them,  and  that  therefore 
the  ticket  on  its  face  entitles  the  holder  to  the 
rights  of  a  passenger  between  the  points  nanifed 
on  the  ticket.  This  decision  reverses  the  judg- 
ment of  the  lower  court  and  lays  down  the  law 
in  an  interesting  way  upon  one  phase  of  the 
ticket  scalping  business." 

This  is  about  as  accurately  reported  as  the 
press  outside  of  the  regularly  ordained  law  jour- 
nals is  in  the  habit  of  reporting  legal  matters. 

The  case  referred  to,  viz :  Sfagw  v.  The  Penn- 
sylvania  Railroad  Company,  was  decided  in  the 
Supreme  Court  of  Pennsylvania  by  the  Svpreme 
Court  and  not  by  Judge  Trunkey,  although  the 
latter  delivered  the  opinion  of  the  court. 

There  are  no  new.  points  in  this  case  although 
it  has  been  widely  reported  and  referred  to  as 
of  great  importance.  The  fact  is  that  there 
never  was  a  time  w,hen  a  railroad  ticket  was  not 
considered  as  good  in  the  hands  of  a  passenger 
regardless  of  where  or  how  it  was  procured  sub- 
ject only  to  the  conditions  printed  thereon. 
Even  tickets  which  have  been  stolen,  if  properly 


stamped  and  in  the  hands  of  an  innocent  holder 
are  accepted  by  the  companies  for  the  passages 
they  represent. 

In  Pennsylvania  however  there  is  a  statute 
which  makes  it  a  criminal  oflfence  to  sell  any 
railroad  ticket  unless  the  seller  is  duly  author- 
ized by  the  railroad  company.  But  it  was  not 
made  an  offence  to  buy  a  ticket  from  an  unau- 
thorized ag6nt. 

The  Pennsylvania  Railroad  Company  however 
assumed  that  the  purchaser  of  a  ticket  from  an 
unauthorized  person,  or  a  " scalper  ",  was |xzrtio^ 
criminis,  or  at  least  a  party  to  a  fraud  and  there- 
fore had  no  rights  under  or  by  virtue  of  such 

ticket. 
It  was  upon  this  question  that  the  matter 

went  into  the  Supreme  Court,  and  the  following 

is  the  language  of  Judge  Trunkey  in  delivering 

the  opinion  : 

By  the  act  of  May  6, 18G8,  P.  L.  582,  it  is  made 
the  duty  of  every  railroad  company  to  pro- 
vide each  agent,  authorized  to  sell  tickets  entit- 
ling the  holder  to  travel  upon  its  road,  with  a 
certificate  attested  by  the  corporate  seal  and  sig- 
nature of  the  officer  whose  name  is  signed  to  the 
ticket,  and  any  person  not  possessed  of  such  au- 
thority who  sliall  barter  or  transfer  for  anv  con- 
sideration the  whole  or  any  part  of  a  ticket  or 
other  evidence  of  the  holder's  title  to  travel  on 
any  railroad,  shall  be  guilty  of  a  misdemeanor 
and  shall  be  liable  to  be  punished  by  a  fine  and 
imprisonment.  The  purchasing  and  using  a 
ticket  from  a  person  who  has  no  authority  to 
sell  is  not  made  an  offence.  That  the  plaint- 
iff's ticket  on  its  face  entitled  him  to  its  rights 
of  a  passenger  between  the  points  named  is  un- 
questioned. The  onlv  reason  for  denying  him 
such  right  was  that  be  bought  from  one  who 
sold  in  violation  of  the  statute  in  Pennsylva- 
nia. It  is  not  said  that  the  vender  in  New 
York  is  actuallv  guilty  of  the  statutory  o£Fence, 
but  that  the  defendant  being  a  corporation  in 
Pennsylvania,  and  the  stipulated  risht  of  pass- 
age being  partly  in  Pennsylvania,  her  courts 
will  not  enforce  a  contract  resting  upon  acts 
which  the  legislature  has  deiclarea  criminal. 
The  presumption  is  that  the  ticket  was  prop- 
erly issued  by  the  company,  and  that  the 
holder  had  the  right  to  use  it. '  Such  tickets  are 
evidence  of  the  Holder's  title  to  travel  on  the 
railroad.  Prior  to  the  statute  in  Pennsylva- 
nia it  was  lawful  for  holders  to  sell  tbem.  '  The 
property  in  them  passes  by  delivery.  The  act 
of  1863  confers  no  right  upon  a  railroad  company 
to  question  passengers  as  to  when  or  where  or 
how  they  procured  tlieir  tickets,  or  to  eject  them 
from  the  cars  upon  suspicion  that  toe  tickets 
were  sold  to  them  by  a  person  who  was  not  an 
agent  lor  the  company. 

At  common  law,  which  is  deemed  in  force  in 
absence  of  evidence  to  the  fx>ntranr,  the  contract 
mode  by  the  plaintiff  in  New  York  was  valid. 
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It  was  executed ;  no  part  remained  to  be  per- 
formed. It  vested  in  him  the  evidence  of  title 
to  a  passage  over  the  railroad.  His  act  had  no 
savor  of  illegality  or  imorality.  It  was  a  mere 
purchase  of  the  obligation  of  a  common  carrier  to 
carrv  the  holder  according  to  its  terms;  The  de- 
fencfant  issued  the  obligation,  received  the  con- 
sideration and  became  liable  for  its  performance 
at  the  date  of  issue.  As  transferree,  the  plaint- 
iff  claimed  performance.  This  is  the  contract 
which  is  the  basis  of  the  cause  of  action.    It  is 

Eurposely  made  to  us  to  entitle  the  lx)na  fide 
older  to  its  performance  and  for  breach  of  an 
action  in  his  own  name.  Let  it  be  assured  that 
the  defendant  made  the  contract  in  Pennsylva- 
nia. It  is  quite  as  reasonable  to  assume  that 
tickets  for  passengers  coming  from  New  York 
into  Pennsylvania  were  sold  in  New  York.  But 
whoever  the  contract  was  made  by,  it  is  true,  as 
claimed  by  the  defendant,  this  action  is  to  en- 
force, not  the  contract  between  the  ticket  scalper 
and  the  plaintifi  in  error,  but  between  the  de- 
fendant in  error  and  the  plaintiff  in  error.  The 
sale  of  the  ticket  to  the  plaintiff  in  New  York 
was  lawful.  That  being  an  executed  contract 
there  is  no  question  rQS))ecting  its  enforcement. 
But  surely  it  is  not  an  exception  to  the  rule  that 
contracts  valid  by  the  law  of  the  place  where 
they  are  made  are  generally  valid  everywhere. 
Then,  as  the  plaintiff  has  a  valid  title  to  the 
ticket,  the  contract  between  himself  and  the  de- 
fendant is  valid.  The  judgment  of  the  lower 
court  is  reversed. 


♦  >  • 


NEW  ATTORNEYS 


Out  of  a  chiss  of  fifty-four  applicants,  the 

following  gentlemen  were  last  week  admitted 

by  the  Supreme  Court  to  practice  law  in  this 

State: 

Henry  T.  Fay,  Columbus. 
Allan  H.  Arthurholts,  Columbus. 
John  J.  Acomb,  Cincinnati. 
George  Hoadly,  Jr.,  Cincinnati. 
Herman  MuUer,  Cincinnati. 
J.  W.  Barry,  Cardington. 
George  B.  ]Boone,  Toledo. 
Jason  A.  Barber,  Toledo. 
James  F.  Filliod,  Toledo. 
Hiram  Van  Campen,  Toledo. 
Albert  O.  Barnes,  Freeport. 
Stewart  Bailey,  Millersburg. 
Samuel  D.  Brosius,  Mt.  Union. 
Smith  H.  Bennett,  Bucyrus. 
Thomas  B.  Black,  Bucyrus. 
!Frank  S.  Monett,  Bucyrus, 
Jesse  B.  Fay,  Cleveland. 
Harry  M.  I^msworth,  Cleveland. 
Frank  B.  Crosier,  Cleveland. 
William  J.  Hart,  Cleveland. 
Frederick  Oblander,  Jr.,  Cleveland. 
George  H.  Schwan,  Cleveland. 


Chase  Stewart,  Kenton. 
John  H.  Crider,  Lancaster. 
George  E.  Martin,  Lancaster. 
John  K.  Rohn,  Tiffin. 
George  M.  AVoodridffe,  Bellaire. 
Clinton  Milligan,  BeTlaire% 
J.  II.  Gaston,  Bellaire. 
Francis  A.  Fee,  Warren. 
H.  C.  Claypoole,  Chillicothe. 
Louis  Edgar,  Wood  County. 
Edwin  S  Graul,  Paineaville 
David  M.  Gruber,  Annapolis*. 
James  A.  Huston,  Bellefontaine. 
Kobert  P.  McCuUoch,  Bellefontaine. 
James  A.  Martin,  New  Lisbon. 
H.  P.  McPherson,  Dayton. 
Joseph  R  McCleary,  Stcubenvillc. 
Wm.  Kent  Quinn,  Kavenna. 
Harry  J.  Riley,  Wellsville. 
Alexander  G.  Smith,  Wellsville. 
Wm.  R.  Wagner,  Wellsville. 
W.  B.  Starbird,  Milan. 
Thomas  F.  Walsh,  Cuyahoga  Falls. 
Charles  B.  Hunt,  Coshocton; 

The  committee  submitted  the  following 
with  their  report  on  the  above  successful  ap- 
plicants : 

"  It  is  proper  to  say  as  to  one  of  those  not 
recommended  for  admission,  Henry  J.  Fisher, 
that  he  did  not  stay  for  the  full  examination, 
and  that  when  he  left  he  took  with  him  a 
sheet  of  printed  questions.  Unless  his  con- 
duct  is  properly  explained  he  should  not  be 
again  admitted  to  an  examination." 

Whatever  may  have  been  the  motive  of 

Mr.  Fisher,  his  conduct  demands  an  explana< 

tion  at  least,   and  he  should  not  be  slow  to 

make  the  same,  if  he  desires  to  establish  him* 

self  honorably  before  the  bench  and  bar. 


MISREPRESENTATIONS      LEADING       TO 

CONTRACTS. 


We  reported  not  long  ago  an  interesting  case 
on  specific  performance,  decided  by  the  Court  of 
Appeal  at  Lincoln's  inn,  which  arose  out  of  an 
advertisement  that  appeared  in  our  columns  two 
^ears  since,  and  the  result  of  which  should  be  to 
induce  advertisers  to  be  more  careful  as  to  the 
character  of  the  statements  which  they  set  before 
the  public:  Redgrave  v.  Hurd,  45  L.  T.  Rep.,  N. 
S.,  485.  It  will  also,  no  doubt,  be  frequently  re- 
ferred to  for  the  valuable  statement  by  the  Mas- 
ter of  the  Rolls  of  the  law  as  to  the  avoidance  of 
contracts  which  have  been  entered  into  after 
representations  which  are  inaccurate,  though 
not,  strictly  speaking,  fraudulent.  The  mate- 
rial part  of  the  advertisement  was  as  follows : 

•*Law  Partnership. — An  elderly  solicitor,  of 
moderate  practice,  with  extensive  connection  in 
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a  very  populous  town  in  a  Midland  county,  con- 
templates shortly  retiring,  and  having  no  suc- 
cessor, would  first  take  as  partner  an  efficient 
lawyer  and  advocate,  alK)ut  forty,  who  would  not 
object  to  purchase  advertiser's  suburban  resi- 
dence, suitable  for  a  family,  value  £1.G00." 

The  defendant  in  the  action  answered  the  ad- 
vertisement, and  according  to  his  own  evidence 
(though  he  was  contradicted  by  the  plaintiff), 
he  was  informed  by  the  advertiser,  at  an  inter- 
view which  he  had  with  him,  that  his  practice 
had  amounted  to  from  300^  to  400/ a  year.  Ac- 
counts were  produced  in  reply  to  a  request  for 
further  particulars,  but  they  only  showed  a  sum 
of  200/  a  year  as  the  outside  gross  earnings  of  the 
practice.  The  defendant  accordingly  asked  by 
a  letter  (to  which,  however,  Mr.  Justice  Fry 
gave  a  somewhat  different  construction)  how 
this  discrepancy  was  accounted  for,  and  the  reply 
to  this  inquiry,  given  at  a  second  interview, 
was  a  reference  to  a  mass  of  papers  which,  ac- 
cording to  the  plaintiff,  contained  the  details  of 
work  done  which  had  not  yet  gone  into  the  ac- 
counts. The  defendant  was  satisfied  with  this 
explanation,  and  signed  the  contract;  but  it 
proved  that  the  papers  in  question  did  not  rep- 
resent more  than 5/ or  61  beyond  that  which  had 
been  shown  in  the  accounts.  He  afterwards  de- 
clined to  complete  the  purchase  and  Mr.  Jus- 
tice Fry,  before  whom  the  case  came  in  the 
first  instance,  while  holding  that  there  had  been 
a  misrepresentation  as  to  a  material  fact,  was  of 
the  opinion  that  the  defendant  having  had  it 
put  in  his  power  to  ascertain  the  real  facts  of  the 
case,  and  bavins  neglected  to  ascertain  them, 
was  not  entitled  to  rescind  the  contract.  The 
Court  of  Appeal  reversed  this  decision,  and  held 
that  where  a  misstatement  of  material  facts  had 
been  made,  whether  intentionally  or  not,  by 
way  of  inducement  to  enter  into  a  contract,  it 
lies  on  the  party  who  made  the  misstatement  to 
prove  that  the  party  who  entered  into  contract 
with  him  did  not  in  fact  rely  upon  the  misstate- 
ment, but  upon  his  own  investigation  into  the 
facts  of  the  case.  Otherwise,  according  to  the 
principles  which  formerly  prevailed  in  the 
court  of  equity,  and  which  are  now,  by  virtue 
of  the  Judicature  Act,  prevalent  in  all  the  courts, 
the  party  whp  made  the  misrepresentation  will 
fail  m  an  action  for  specific  performance,  and 
the  party  to  whom  it  was  made  will  be  entitled 
to  a  rescission  of  the  contract. 

Mr.  Justice  Fry,  in  his  judgment,  referred  to 
the  case  of  A  tt  wood  v.  Small,  in  the  House  of 
Lords,  6  CI.  &  Fin,  232,  as  supporting  the  view 
which  he  took,  that  the  defendant,  having  had 
the  opportunity  of  testing  the  statements  made 
to  him  could  not,  in  the  absence  of  fraud,  avail 
himself  of  their  incorrectness.  The  Master  of 
the  Rolls,  in  his  judgment,  showed  that  this 
case  did  not  bear  out  the  proposition  deduced 
from  it  by  the  learned  judge,  and  which,  it  may 
be  observed,  is  also  contained  in  the  head-note 
to  the  report.  That  case  arose  out  ofthe  sale  by 
the  appellant  Attwood  to  the  British  Iron  Com- 
'^any  of  a  valuable  iron  and  coal  mining  prop- 


erty in  Staffordshire  for  the  sum  oi  £550,000, 
and  was  remarkable  alike  for  the  great  length  of 
time  which  it  occupied — lacing  heard  for  forty- 
six  days  in  the  House  of  the  Lords  alone — by 
the  numerous  points  of  practice  and  pleading 
which  it  involved,  and  by  the  difference  of  opin- 
ion between  the  learned  lords  who  took  part  in 
the  hearing  of  it.  In  the  result.  Lords  Lyfad^ 
hurst  and  Wynford  were  of  opinion  that  a  case  of 
fraudulent  misstatement  had  been  made  out 
against  the  vendor,  such  as  to  disentitle  him  to 
specific  performance  of  the  contract.  On  the 
other  hand,  Lords  Cottenham,  Brougham  and 
Devon  were  of  opinion  that  specific  performance 
must  be  decreed  notwithstanding  that  some  of 
the  statements  made  by  the  plaintiff  proved  to 
be  incorrect ;  but  the  reasons  assignea  by  them 
for  this  conclusion  were,  as  the  Master' of  the 
Rolls  pointed  out,  somewhat  different.  How- 
ever, nis  lordship  was  of  opinion  that  they 
might  besummeoup  in  these  lines;  (1)  that 
there  was  no  fraud,  (2)  that  the  company  were 
aware  of  the  facts,  and  (3 )  that  they  did  not  re- 
ly upon  the  statements  or  the  vendor,  but  sokly 
upon  their  own  investigations.  His  lordship 
laid  down  the  law  resulting  from  that  case,  and 
illustrated  in  many  of  the  cases  on  misstate- 
ment in  prospect  uses  substantially  as  we  have 
stated  it  above.  He  also  referred  to  the  state- 
ment of  the  law  on  the  subject  made  by  Lord 
Cairns  in  the  case  of  Reese  Kiver  Silver  Mining 
Co.  t?.  Smith,  L.  Rep.,  4  E.  &  L  App.,  64:  "If 
persons  take  upon  themselves  to  make  asser- 
tions as  to  which  they  are  ignorant  whether 
they  are  true  or  untrue,  they  must,  in  a  civil 

Koint  of  view,  be  heldas  responsible  as  if  they 
ad  asserted  that  which  they  knew  to  be  untrue." 
This,  as  was  observed  by  the  Master  of  the  Rolls, 
is  a  somewhat  wider  doctrine  than  has  been 
laid  down  in  the  cases  at  common  law,  but  is 
now,  of  course,  of  universal  application. — London 
Law  TimeB. 


AN'  EXTRAORDINARY  INCENDIARY. 


The  sentence  of  death  has  just  been  passed 
by  a  criminal  court  in  France  against  a  man. 
named  Fourquin  for  the  crime  of  arson. 

Forquin  is  an  incendiary  of  a  very  peculiar 
type. 

lie  was  corporal  in  the  Fire  Brigade,  and 
always  bent  on  the  idea  of  obtaining  the  cross 
of  honor,  or,  at  least,  a  medal  for  saving 
life. 

To  accomplish  this  object,  he  had  set  fire  to 
thirteen  houses  during  the  last  few  years.  As 
soon  as  the  alarm  was  given,  he  would  hasten 
to  put  on  his  fireman's  uniform,  and  never 
faltered  before  any  danger  to  save  lives. 
Fourquin  ended,  however,  by  being  caught  in 
the  act  of  committing  his  fourteenth  offense  in 
a  barn,  and  was  arrested,  and  found  guilty  as 
above. — Translated  from  UArgus^  June  25, 
1882. 
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ROSS  COUNTY  DISTRICT  COURT. 


Auouer  Terbi,  1882. 

Hon.  Eli  P.  Evans,        *) 

Hon.  E.  F.  Bingham,       [^  Judges. 

Hon.  D.  W.  C.  Louden,  ) 

Catharine  Slagle,  et  al  v.  Assignees  of  Franklin 
Slagle,  an  involvent  debtor. 

The  naming  of  any  person  executor  m  a  will 
docs  not  operate  as  a  discharge  of  nnv  just  claim 
which  the  testator  had  against  such  executor; 
but  he  shall  be  liable  for  the  same  as  for  so  much 
money  in  his  hands  at  the  time  such  debt  be- 
comes due. 

If  the  debt  owed  by  the  executor  to  the  testa- 
tor was  evidenced  by  a  promissory  note  not  due 
at  the  time  he  qualified  as  such  executor,  uiK>n 
its  maturity  the  note  was  extinguished;  if  the 
note  was  post  due  at  the  time  he  so  qualified, 
then  upon  his  qualification  as  executor,  the  note 
was  extinguished ;  and  no  action  will  lie  upon 
it. 

And  where  sach  a  note  was  drawn  for  a  higher 
rate  of  interest  than  allowed  by  law,  the  amount 
for  which  the  executor  is  properly  chargeable 
in  the  settlement  of  his  accounts,  is  the  unpaid 
principal  augmented  by  interest  at  the  rate  of 
six  per  cent,  per  annum  calculated,  to  the  time 
the  note  became  extinguished  as  above  stated. 
And  he  is  chargeable  with  said  amount  as  of  that 
date. 

Upon  the  settlement  of  an  account  by  an  ex- 
ecutor or  administrator  a  former  account  may  be 
opened,  by  leave  of  the  court,  as  to  matters  of 
substance  as  well  as  of  form. 

Where  the  executor  was  indebted  to  the  estate 
on  a  note  bearing  interest  at  ten  per  cent,  per 
annum,  made  by  nim  to  the  testator  and  with- 
out pavment  in  fact  of  the  note,  changed  himself 
with  the  amount  of  the  note  to  that  date,  in- 
clnding  the  usury,  in  an  account  filed  long  after 
the  maturity  of  tne  note,  which  account  was  set- 
tled and  a  large  balance  found  to  lie  in  the 
hands  of  the  executor,  upon  the  filing  of  a  sub- 
sequent account  by  tne  executor,  the  court  had 
authority,  on  his  application,  to  open  the  former 
account  and  correct  the  same  by  deducting 
the  said  ursury  therein  contained. 

Where  an  executor,  in  violation  of  duty,  has 
used  and  squandered  the  funds  of  the  estate, 
and  subsequent  to  the  settlement  of  a  partial  ac- 
count, maxes  an  assignment  for  the  oenefit  of 
creditors,  and  then  files  his  final  account  as  ex- 
ecutor in  the  probate  court,  the  assignee  may, 
on  leave  given,  appear  in  said  court,  and  ask 
the  correction  (terrors  and  mistakes  in  the  ac- 
counts cf  said  executor,  and  may  appeal  from 
the  order  of  said  court. 


John  C.  Entrekin,  administrator,   de  bonis  non 

V.  Assignee  of  Henry  E.  Slagle. 

The  only  action  which  an    administrator  de 
bonis  non  can  bring  to  recover  an  unpaid  balance 


found  by  the  probate  court  to  be  due,  on  the  set- 
tlement of  an  account  filed  by  the  former  admin- 
istrator, is  upon  the  bond  of  the  latter,  and 
therefore  no  action  can  be  maintained  by  the 
administrator  de  bonis  non  against  the  former  ad- 
ministrator's assignee  in  insolvency,  to  compel 
an  allowance  of  a  claim  founded  upon  the  bal- 
ance in  the  hands  of  the  former  administrator  on 
settlement  of  his  accounts  in  the  probate  court. 

Jonathan  J.  Throckmorton,  guardian,  v,  Frank- 
lin Siagle's  assignee  et  al. 
In  an  action  to  foricclose  a  mortgage,  where 
the  assignee  in  insolvency  of  the  mortgagor  is  a 
party  defendant,  the  court  of  common  pleas;  on 
motion  of  the  mortgagor,  may,  if  the  land  mort- 
gaged is  probably  insufficient  to  satisfy  the 
mortgage  debt,  appoint  a  receiver  to  collect  the 
rents  and  profits  during  the  pendency  of  the  ac- 
tion, or  the  court  in  its  discretion  may  refuse  to 
apix)int  a  receiver  and  may  order  the  assignee 
to  collect  the  same  and  to  keep  an  account  of 
them  separately,  and  on  final  oistribution,  may 
order  the  assignee  to  pay  the  same  to  the  mort- 
gagor. 

The  Incorporated  Village  of  Adelphi  v.  Owen  D. 
Swiuhart  et  al. 

Where  a  municipal  corporation  without  au- 
thority of  law  makes  a  loan  of  money  and  takes 
a  note  and  mortgage  executed  by  the  borrower 
and  his  wife  to  secure  its  repayment,  in  an  ac- 
tion on  the  note  and  mortgage,  the  mortgagors 
are  estopped  from  setting  up  the  watit  of  power 
on  the  part  of  the  corporation  to  make  the  loan. 


♦  ♦ » 


MORTGAGE    DEED    WRITTEN    ON    TWO 

SHEETS  OF  PAPER. 


SUPRE.ME  COURT  OF  OHIO. 


David  Norman 

V. 

Joseph  Shepherd. 


October  3, 1882. 

A  mortgage  deed,  in  other  respects  valid,  written  upon 
two  sheets  of  paper  attached  one  to  the  other,  the  latter 
of  which  contains  the  testatum  clause,  the  signatures  and 
seals  of  the  mortgagors  and  witnesses  and  the  certificate  of 
the  officer  taking  the  acknowledgment,  is  not  Invalid 
under  sec  1  of  tlie  act  of  Feb.  22nd,  1831.  IS.  AC.  400. 
(Winkler  v.  Iliggins  9  0.  S.59I),  distinguished.) 

Error  to  the  District  Court  of  Coshocton 
County. 

Spangler  &  Pomerene  for  plaintiff  in  error. 

I<)ichola8  &  James  and  John  A.  Buchanan  for 
defendants  in  error. 

Ix>NGW0RTH,  J. 

In  this  proceeding  we  are  asked  to  review  a 
judgment  of  the  district  court  affirming  a  de- 
cree of  the  court  of  common  pleas  wherein  a 
certain  mortgage,  alleged  to  be  invalid  as  such, 
from  Nathan  H.  Shepherd  and  wife  to  Joseph 
Shepherd,  was  held  to  be  a  lien  upon  the  land 
thereby  sought  to  be  incumbered  prior  to  the 
lien  of  the  judgment  in  favor  of  David  Norman 
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subsequently  rendered.  The  court  of  common 
Pleas,  upon  the  hearing,  found  the  facts  and  law 
separately,  and  the  only  question  presented  for 
our  consideration  is  whether,  upon  these  facts, 
the  instrument  referred  to  is  in  law  a  valid 
mol'tgagc.  If  so,  it  is  not  disputed  but  that,  as 
a  lien,  it  precedes  the  judgment.  The  finding 
of  facts  explains  itself  and  is  as  follows : 

"^And  the  court  do  find  that  the  mortgage  deed 
set  forth  in  the  petition  of  the  said  Joseph  Shep- 
herd was  and  is  written  on  two  separate  and  dis- 
tinct sheets  of  legal  cap  paper,  which  two  sheets 
of  paper  are  attached  together  by  arcificiul 
means  consisting  of  two  brass  paper  fastenings. 
That  the  granting  clause  of  said  mortgage  deed  is 
on  the  first  page  of  the  first  sheet  of  the  paper 
so  attached;  that  the  description  of  the  land 
contained  in  said  mortgage  deed  commences  on 
the  first  page  of  the  first  sheet  so  attached,  and 
continues  through  all  of  the  second  page  of  said 
first  sheet,  and  part  of  the  third  page  of  said 
first  sheet  so  attached.  That  the  condition  of 
said  mortgage  deed  commences  on  the  fourth 
page  of  the  first  sheet  of  paper  so  attached,  and 
covers  all  of  said  fourth  page  of  said  first  sheet, 
and  all  of  the  first  and  second  pages  of  the  sec- 
ond sheet  so  attached.  And  the  court  also  finds 
that  the  date  of  the  said  mortgage  deed  the  sig- 
natures of  the  grantors  of  said  mortgage  deed 
and  their  seals  annexed  thereto,  and  tne  signa- 
tures of  the  witnesses  and  the  certificate  of  ac- 
knowledgment of  the  notary  public  with  his 
notarial  seal  aflSxed,  are  all  on  the  third  page  of 
the  second  sheet  of  paper  so  attached. 

And  the  court  further  finds  that  the  said 
mortgage  deed  so  as  aforesaid,  written  on  the 
two  sheets  of  paper  as  aforesaid,  found  and  at- 
tached together  by  means  of  said  two  brass  fas- 
tenings as  aforesaid  found,  was  on  the  5tb  day 
of  June,  A.  D.  1876.  delivered  to  the  Recorder  of 
said  Coshocton  County,  to  be  by  him  entered  on 
record,  and  was  on  the  30th  day  of  June,  A..D. 
1876,  bv  said  recorder  duly  recorded  in  mortgage 
record  )fo.  13,  pages  293,  294  and  295,  of  the 
mortgage  records  of  said  Coshocton  County." 

The  sole  question  here  is  whether  the  fact 
that  the  mortgage  was  written  upon  two  sheets 
of  paper  attached  in  the  manner  described  ren- 
dered it  invalid  as  a  mortgage.  We  think  the 
court  below  properly  decided  that  it  did  not. 

There  is  no  rule  of  law  requiring  a  deed  to  be 
written  entirelv  upon  one  sheet  of  paper  unless 
it  be  found  in  the  nrst  section  of  the  act  of  Feb. 
22nd,  1831  1  S.  &  C.  460— which  requires  the 
certificate  of  the  officer  taking  taking  the  ac- 
k  no  wledgmen  t  to  be  ^^on  the  same  sheet  on  which  such 
deed,  mortgage,  or  other  instrument  may  be  printed 
or  written"  Under  this  statute  this  court  de- 
cided in  Winkler  t;  Higgins  9  O.  S.  699 — where 
the  certificate  of  acknowledgment  was  upon  a 
separate  strip  of  paper  attached  to  the  deed  by  a 
wafer,  with  the  officer's  seal  upon  it,  that  there 
was  a  failure  to  comply  with  the  terms  of  the 
statute :  and,  in  that  case,  it  was  said — '*  The  fa- 
cility with  which  such  a  certificate  of  acknowl- 
edgment might  be  removed  from  one  instrument 


and  attached  to  others  would  greatly  impair  the 
public  security  against  intentional  frauds." 

This  remark  has  no  application  to  the  case  be- 
fore us.  Here  the  certificate  of  acknowledgment 
is  found  upon  the  sheet  containing  the  testatum 
clause,  the  signatures  and  the  seals;  and  is  in- 
separable from  it  without  mutilation.  True 
this  sheet  does  not  contain  upon  itself  a  com- 
plete mortgage  deed  but  it  is  also  true  that 
neither  does  the  other  sheet  which  precedes  it  and 
to  which  it  is  attached.  No  such  fraudulent 
use  could  be  made  of  such  an  instrument  as  is 
suggested  in  Winkler  i;.  Higgins,  the  possibilitv 
of  which  it  was  the  intent  of  the  statute  to  avoid. 

Indeed  it  may  be  said  that  no  fraudulent  use 
of  any  kind  could  be  made  of  this  paper  without 
actual  forgery  and  that  this  crime  would  be  as 
easily  perpetrated  by  writing  a  whole  mortgage 
as  half  an  one.  In  fine,  we  do  not  think  that 
the  case  falls  within  the  principle  of  Winkler 
V,  Higgins  or  the  requirement  of  the  statute. 
Undoubtedly  where  fraud  is  alleged  the  fact  that 
such  an  instrument  is  not  drawn  upon  a  single 
sheet  might  be  a  significant  or,  under  certain 
circumstances,  an  all-important  factor  in  the 
determination  of  the  issue.  Nothing  of  the  kind 
is  claimed  here. 

Judgment  affirmed. 

[This  case  will  appear  in  38  O.  S.] 


CONSTRUCTION  OF  A  WILL. 


SUPREME  COURT  OP  OHIO. 


Mary  Ann  Huston  et  al. 

V. 

Charles  Crook  et  al. 


October  3,  1882. 

The  heiin  apparent  of  a  testator  consisted  of  several 
children,  and  turee  grandchildren,  by  a  deceased  daugh- 
ter. 

He  gave  to  each  by  name  a  spMfto  leescy  and  by  c  re- 
siduary dauae  directed  that  the  proceeds  of  certain  per- 
sonal property,  should  be,  'divided  equally  share-  and 
share  alike  between  all  my  aforesaid  keira,**  Hdd  .*  That 
each  of  the  grandO&ildren  took  an  equal  ahare  with  the 
children  of  the  testator. 

Error  to  the  District  Court  of  Montgom- 
ery County. 

Charles  Crook  and  Walter  Crook  executors  of 
the  will  of  Thomas  Crook,  deceased,  filed  a  peti- 
tion to  obtain  a  construction  of  the  14th  and 
15th  items  of  the  will  of  their  testator,  and  to  be 
instructed  as  to  what  distribution  of  the  personal 
estate  should  be  made  under  said  clauses. 

They  read  as  follows : 

"  14.  It  is  further  my  will,  that  after  my  de- 
cease all  my  personal  property  not  hereinbefore 
mentioned,  shall  be  sold,  and  tne  proceeds  thereof 
divided  equally,  share  and  share  alike,  betwben 
all  of  my  aforesaid  heirs. 

''  15.  It  is  further  my  will,  that  after  the  de- 
cease of  my  wife,  Anna  Crook,  aforesaid,  all  the 
personal  property  hereinset  apart  for  her  use,  and 
all  the  property  that  she,  the  said  Anna,  may 
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have  acquired  by  and  from  the  use  of  the  farm 
aforesaid,  shall  m  sold,  and  the  proceeds  of  said 
sale  divided  equally,  share^  and  share  alike,  be- 
tween all  my  beirs'aforesaid,  or  their  legal  rep- 
fGsentatives  " 

This  will  was  dated  July  6,  1866.  At  that 
time  the  testator  had 'five  sons  and  two  daught- 
ers, whom  he  designates  as  such  in  certain  spe- 
cific legacies  he  g^ives  them. 

He  also  had  three  grandchildren,  the  heirs  of 
a  deceased  daughter,  to  whom  he  also  gave  spe- 
cific legacies,  though  he  does  not  describe  them 
as  grandchildren. 

He  also  gave  his  wife  a  life  estate  in  the  home- 
ptead  farm  and  the  personal  propertv  thereon, 
but  as  she  died  before  her  husband,  the  residue 
disposed  of  by  the  15th  item  of  the  will  passed 
into  the  executor's  hands,  to  be  distributed  as 
the  other  undevised  personal  property  under 
the  14th  item  aforesaid. 

Oliver  Crook,  one  of  the  sons,  to  whom  a  spe- 
cific legacy  was  ffiven^  died  before  the  testator, 
and  by  a  codicil  his  widow  and  children  were  to 
have  specific  legacies  in  money,  as  their  share, 
and  no  more.  The  court  finds  that  the  effect  of 
this  codicil  was  to  make  a  special  provision  for 
the  widow  and  heirs  of  Oliver  and  to  exclude 
them  from  the  specific  legacy  to  him,  and  also  to 
exclude  them  from  being  heirs  under  items  14th 
and  15th.  A  further  statement  of  the  facts  is 
unnecessary,  as  the  only  question  saved  for  re- 
^rt  is,  1st,  Whether  the  three  grandchildren 
named  in  the  will,  and  who  are  plaintiffs  in  error 
here,  receive  any  part  of  said  personal  estate  de- 
vised by  items  14  and  15  of  said  will.  2nd,  If 
so,  in  wnat  proportion? 

The  common  pleas,  held  that  they  did,  and 
that  they  took  in  equal  shares  with  the  child- 
ren of  the  testator.  The  district  court  also  held 
that  they  did  but  that  they  took  ^per  stirpes  the 
share  of  their  mother. 

To  reverse  this,  is  the  object  of  this  proceed- 
ing in  error. 

D.  Thew  Wright  and  W.  C.  Howard,  for 
plaintifb  in  error. 

Warren  Hunger,  for  defendants  in  error. 

Johnson,  J. 

By  the  14th  and  15th  items  of  his  will,  the 
testator  directs  that  the  proceeds  of  his  personal 
estate  be  divided,  "  equally,  share  and  share 
alike,  between  all  my  aforesaid  heirs."  At  the 
time  these  words  were  used  and  when  the  will 
took  effect,  he  had  children,  and  three  grand- 
children, the  heirs  of  a  deceased  daughter.  In 
the  preceding  clauses  of  the  will,  these  child- 
ren and  grandchildren  were  each  named  and  he 
gave  to  each  a  specific  legacy. 

None  of  these  were  kkra  in  the  strict  legal 
sense,  as  he  was  then  living,  but  each  was  an 
heir  apparent,  and  each  would  have  been  an 
heir,  had  he  died  intestate.  Hence  the  phrade, 
"  all  my  aforesaid  heirs  "  wa^  used  to  expressly 
include  all  such  as  were  in  fact  heirs  apparent. 

These  residuary  clauses  of  the  will  dia  not  di- 
rect a  division  among  "  all  his  children, "  or  "  all 


his  sons-and  daughters  "  but "  heLxoeen  all  his  afore^ 
said  heirs"  There  is  nothing  found  elsewhere  in 
the  provisions  of  this  will,  to  warrant  us  in  lim- 
iting this  comprehensive  expression  to  part 
only  of  his  heirs. 

To  hold,  that  this  nhrasQ  includes  some  of  the 
heirs  and  excludes  others,  \vould  do  violence  to 
the  well  settled  rule  of  construction,  that  the  in- 
tention of  the  testator  must  be  discovered  from 
the  words  used  in  connection  with  the  other 
provisions  of  the  will. 

The  explicit  direction  that  this  division 
should  be  made  "  equally,  share  and  share  alike," 
entitles  these  grandchildren  to  take  per  capita 
and  not  per  stirpes. 

Had  tnis  direction  as  to  equality  been  omitted, 
a  different  result  might  have  been  reached  in 
accordance  with  the  judgment  of  the  district 
court  and  in  harmony  with  numerous  well  con- 
sidered cases,  but  the  testator  has  left  nothing 
for  construction  on  this  point.  Each  is  to  have 
an  equal  share. 

Dagget  i;.  Slack,  8  Met.  450. 

Downing  v.  Smith,  3  Beav.  541 

Lord  V.  Morse,  20  Conn.  122. 

Nettle  V.  Pint  Ex'r,  68  N.  C.  543. 

Vannorshall  v.  Van  Deventer,  51  Barb.  138. 

Harris  v.  Philpot,  5  Iredell  Eq.  324. 

Nutter  V.  Vickery,  64  Maine  490. 

Lemacks  v.  Glover,  1  Rich.  Eq.  141. 

Witmer  Ex'r  v.  Ebersole,  5  Penn.  St.  458. 

Campbell  v.  Wiggins,  Rice  Eq.  (S.  C.)  10. 

Orts'  Appeal,  25  Pa.  St.  267. 

Judgment  accordingl3\ 
[This  case  will  appear  in  38  0.  S.] 
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PARTNERSHIP— MONEY    BORROWED   BY 
ONE  MEMBER  OF  FIRM. 


SUPREME  COURT  OF  OHIO. 


NoRWALK  National  Ba^^k 

V. 

James  Sawyer. 


October  3, 1882. 

1.  Money  borrowed  by  one  partner,  on  his  individaftl 
credit,  wiU  not  become  a  debt  of  the  firm  by  being  used 
In  its  business;  and  the  rule  is  not  different  where  tlie 
money  was  loaned  for  the  purpose  of  enabling  such  part- 
ner to  pay  to  .the  lirm  his  portion  of  a  specified  sum 
which  each  partner  had  as  reed  to  contribute  in  order  to 
increase  the  firm's  capital. 

2  Iiand  purchased  with  partnership  funds  and  occupied 
and  used  by  the  firm  in  conducting  its  business,  is  part- 
nership property,  although  the  conveyance  is  made  to 
the  individual  members  of  the  firm  ;  and  a  third  person 
having  knowledge  of  such  facts,  who  takes  from  one  of 
the  partners  a  mortgage  on  his  undivided  interest  in 
such  land  to  secure  the  individual  debt  of  such  partner, 
will  6e  postponed  to  the  lien  of  a  firm  creditor  whose 
debt'  accrued  subsequently  to  the  execution  of  such 
'Inortgage. 

Error  to  the  District  Court  of  Huron  County. 

In  1863,  or  early  in  1864,  George  W.  Clary, 
Seymour  B.  Martin  and  Daniel  Packard  agreed 
to  enter  into  a  partnership,  under  the  firm  name 
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of  Clary  &  Co.,  to  carry  on  distilling  grain  at 
Monrocville,  Huron  County.  At  the  time  the 
partnership  was  actually  forujcd,  (February  12, 
18G4,)  they  purchased  and  received  a  conveyance 
of  certain  real  estate  at  Monroeville,  upon  which 
there  was  a  distillery.  The  conve3'ance  was 
made  to  them  individually  and  not  "as  a  firm, 
and  on  the  face  of  the  instrument  they  were 
simply  tenants  in  common.  In  fact,  however, 
they  purchased  as  partners,  the  consideration 
named  was  paid  by  them  out  of  the  partnership 
moneys,  and  the  property  was  from  that  time  oc- 
cupied and  usea  by  them  in  the  prosecution 
of  the  partnership  business. 

In  August,  1864,  Packard  sold  and  conveyed 
his  interest  in  the  partnership  and  its  property 
to  Clary  and  Martin,  and  withdrew  from  the 
firm,  and  the  remaining  members  carried  on  the 
business  in  the  same  property,  in  the  same  firm 
name  \intil  the  spring  of  1874,  when  they  failed. 
Recently  both  Clary  and  Martin  died. 

In  June,  1873,  Clary  &  Martin,  desiring  to  in- 
crease their  capital  stock,  agreed  that  each  should 
put  into  the  firm,  to  be  used  in  the  business,  the 
additional    sum    of   $5,000.    On  June    7,  1873, 
Clary  obtained  his  |5,0CO,  on  his  promissory  note 
to  H.  P.  Stentz,  on  which  note  James  Saw ver  be- 
came his  surety,  and  the  money  was  used  by  the 
firm  in   its  business,  as  was  also  the  sum  ad- 
vanced by  Martin.    In  order  to  secure  Sawyer  as 
such  indorser,  Clary,  at  the  time  the  money  was 
obtained,  conveyed  to  him  his  r'  Mvided  half  of 
the  property  hereinbefore  mentioned,  and  also, 
for  the  same  purpose,  conveyed  to  him,  by  an- 
other instrument,  other  lots  of  which  he  was  sole 
owner.    Although   those    instruments  were   in 
the  form  of  absolute  deeds,  they  were  in  equity, 
b^  the  agreement  of  the  parties,  made  at  the 
time  they  were  executed,  only  mortgages  to  save 
Sawyer  harmless  from  the  payment  of  the  $5,000, 
for  which   he  became  .surety.    Sawyer   at    the 
time,  knew  that*  the  distillery  property  was  oc- 
cupied and  used  by  the  firm  in  its  Dusiness,  and 
he  testified  as  follows:    'Two  deeds  were  made 
because  the  lots  were  individual  and  the  distill- 
ery was  company  property,  and  it  was  so  distin- 
guished in  the  deeds.''    A  question  is  made  as 
to  the  sufficiency  of  the  delivery  of  those  instru- 
ments, but  it  may  be  assumed,  for  the  purposes 
of  this  report,  that  they  were  properly  delivered. 
On  February  6,  1874,  under  the  erroneous  be- 
lief of  the  parlies  that  the  instruments  had  be- 
come void  tor  the  reason  that  they  had  not  been 
recorded  within  sixmonths  after  their  execution, 
the  parties  destroyed    both    instruments,  and 
Clary  executed  and  delivered    to  Sawyer  like 
deeds  of  that  date,  under  the  same  agreement 
that    the    instruments    should   become  void  if 
Clar^  paid  said  sum  of  $5,000  and  interest.    In 
the  instrument  containing  a  description  of  the 
distillery  property,  it  is  stated  that  the  premises 
are  "known  as  Clary  &  Co's  distillery  property 
being  about  three  acres  of  land  on  which  is  sit- 
uated the  still  house,  hog  pens  and  cattle  barns. 
The  above  described  premises  are  now  occu- 
pied by  Clary  &  Co.  and  were  deeded  to  Clary  <fe 


Co.  by  Orlando  Quimbv  on  the  12th  day  of  Feb- 
ruary, 1864,  and  recorded  in  Huron  County  Rec- 
ords of  Deeds,  vol.  16,  pages  58  and  59."  These 
instruments  were  deposited  with  the  county  re- 
corder for  record  on  April  9,  1874. 

The  proceeds  of  the  lots  belonging  to  Clary  in 
his  own  right  being  insufficient  to  pay'the 
debts  of  $5,000,  Sawyer  was  compelled  to  satisfy 
the  indebtedness,  and  the  amount  remaining  due 
to  him  is  more  than  $3,000. 

On  October  15, 1873,  the  First  National  Bank 
of  New  London  obtained  in  the  Court  of  Com- 
mon Pleas  of  Ashland  County,  a  judgment 
aeainst  Clary  &  Co.,  composed  of  George  W. 
Clary  and  Seymour  B.  Martin,  for  $1,025.10  and 
costs,  and  on  December,  12,  1873,  an  execution 
is.sued  on  the  judgment  was  levied  on  the  dis- 
tillery property. 

On  March  6, 1874,  the  Norwalk  National  Bank 
obtainecl  a  judgment  in  the  Court  of  Common 
Pleas  of  Huron  County,  against  Clary  and  Mar- 
tin, partners  as  aforesaid,  for  $1,503  and  costs,  and 
on  tne  same  day  they  caused  an  execution  is- 
sued on  the  judgment  to  be  duly  levied  on  the 
same  distillerv  property. 

Subsequently  the  distillery  property  was  sold 
on  a  venditioni  exponas  issued  on  said  judgment  in 
favor  of  the  First  National  Bank.  After  satisfy- 
ing that  writ,  there  remained  in  the  hands  of 
the  sheriff  $955.76 ;  and  the  Norwalk  Bank  hav- 
ing, on  October  24,  1874,  obtained  another  execu- 
tion on  its  judgment,  demanded  that  the  sheriff 
should  apply  such  balance  in  his  hands  in  sat- 
isfaction of  such  writ;  but  the  sheriff  refused  to 
80  applv  such  balance,  on  the  ground  that  it  was 
clainied  bv  Sawyer  as  due  to  him  on  his  mort- 
gage; and  thereupon,  the  Norwalk  National 
Bank  commenced  an  action  in  the  Court  of  Com- 
mon Pleas  of  Huron  County,  against  the  sheriff 
and  Sawyer,  to  compel  such  payment.  In  that 
court  it  was  adjudged  that  the  money  should  be 

Said  to  the  bank,  and  Sawyer  appealed  to  the 
istrict  couri.  In  the  latter  court  it  was  ad- 
judged that  the  money  should  be  paid  to  Sawyer, 
and  thereupon  the  bank  filed  a  petition  in  error 
in  this  court  to  reverse  the  judgment  of  the  dis- 
trict court. 

6.  T.  Stewart  and  C.  L.  Kennan,  for  plaintiff* 
in  error. 

L.  D.  Strutton,  for  defendant  in  error. 

Okey,  C.  J. 

The  instrument  dated  June  7,  1873,  executed 
bv  Clary  to  Sawyer,  and  containing  a  description 
ot  the  distillery  property,  was  in  equity  an 
idemnity  mortgage  to  save  the  latter  narmless 
from  the  payment  of  the  debt  of  Clary,  and,  un- 
der the  circumstances,  its  effect  was  not  destroyed 
by  its  destruction.  Dukes  v.  Spangler,  35  Ohio. 
St.  119;  Jefters  v.  Philo,  35  Ohio  St.  173.  Al- 
though the  money  received  by  Clary  from  Stentz 
was  used  in  the  prosecution  of  the  partnership 
business,  this  did  not  make  it  a  partnership 
debt.  Peterson  v.  Roach,  32  Ohio  St.  374 ;  Mer- 
chants &  T.  Ins.  Co.  V.  Richardson,  33  La.  Ann: 
1308,  S.  C.  39  Am.  Rep.  290.    At  the  time  the 
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instrument  was  executed,  the  property  was  in 
the  actual  possession  and  use  of  the  firm  of 
Clary  &  Co.  m  the  prosecution  of  their  distillery 
business,  and  Sawyer  was  then  fully  aware  of 
the  fact.  Moreover,  the  property  was  purchased 
by  the  firm  with  the  moneys  of  the  partnership, 
to  be  used  for  partnership  purposes.  It  was  in 
fact  partnership  property,  and  we  are  of  opinion 
that  the  fair  inference  from  the  testimony,  as  it 
is  disclosed  in  the  record,  is  that  on  June  7,  1873, 
when  Sawyer  received  such  mortgage,  he  knew 
that  the  distillery  and  the  lot  on  which  it  was 
situated,  were  the  firm  property  of  Clary  &  Co, 
The  question  is,  therefore,  whether,  under  such 
circumstances.  Sawyer  acquired  a  lien  on  the 
undivided  half  of  such  property  superior  to  the 
lien  of  the  bank,  the  debt  of  the  latter  having 
accrued  subsequently  to  the  execution  of  the 
mortgage. 

The  question,  in  the  form  stated,  we  have  no 
hesitancy  in  answering  in  the  negative.  Such 
mortgage  is  not  available  until  the  partnership 
debts  have  been  paid  and  the  partnership  ac- 
counts discharged.  A  creditor  of  the  partner- 
ship has  a  clear  right,  by  proper  proceeding,  to 
have  the  proceeds  of  a  sale  of  the  property  ap- 
plied to  his  debt,  in  preference  to  such  mortgage, 
and  a  creditor  whose  debt  against  the  partner- 
ship arose  subsequently  to  the  execution  of  such 
mortgage  has  the  same  right  to  assert  his  lien  as 
against  such  mortgage  that  would  exist  in  favor 
of  a  prior  creditor.  Tarbell  v.  West,  86  N,  Y. 
280;  Henry  ».  Anderson,  77  Indiana,  361;  Love- 
joy  V.  Bowers,  11  N.  IJ.  404.  And  see  Sumner  v, 
Hampson,  8  Ohio,  328,  s.  c.  32  Am.  Dec.  722; 
Martin  v,  Trumbull,  Wright,  386;  Kammelsberg 
V.  Mitchell,  29  Ohio  St.  52 ;  Ludlow  v.  Cooper,  4 
Ohio  St.  1;  Baird  v.  Baird,  1  Dev.  &  Bat.  624,  s. 
c.  31  Am.  Dec.  399 ;  Jones  on  mortg.  §  §  119, 120 ; 
2  Ekwell's  Lindley  on  Part.  642  et  seq.  True,  a 
mortgagee  is  a  purchaser  (Williams  v.  Sprigg,  6 
Ohio,  St.  585;  Williams  v,  Englebrecht,  37  Ohio 
St.  283),  and  where  acting  bonafide^  isentitled  to 
the  rights  of  a. purchaser;  but  notice  of  the  fact 
that  land  apparently  owned  by  tenants  in  com- 
mon is  in  reality  partnership  property  defeats 
the  protection  afforaed  to  bona  fide  purchasers. 
Whether  knowledge  of  the  mere  fact  that  the 
distillery  was  occupied  and  used  bv  the  firm  of 
Clary  &  Co.  in  their  partnership  business  was 
notice  to  Sawyer  that  it  was  partnership  prop- 
erty, is  a  question  we  need  not  decide.  That  it 
would  be  such  notice  in  England  is  clear.  Cav- 
ander  v.  Bulteel,  9  L.  R.  Ch.  App.  Cas.  79.  And 
see  McKinziev.  Perrill.  15  Ohio  St.  162;  2  Led. 
Caii.^in  eq.  (4th  Am.  ed.)  180;  Mechanic's  Bank 
V.  Godwin,  5N.  J.  eq.  334.  In  view  of  the  course 
takeii  on  the  trial  in  the  district  court  and  in  the 
argument  of  the  cause  in  this  court,  the  possibil- 
ity that  Martin  authorized  the  mortgage  to  he 
executed,  and  the  danger  that,  under  the  cir- 
cumstances, iniustice  may  be  done  to  Sawyer  by 
rendering  final  judgment  here,  we  have  deter- 
mined to  reverse  the  judgment,  without  exercis- 
ing the  power  we  have  in  such  equity  cases  to 
render  final  judgment,  and  remand  the  cause  for 


a  new  trial.    Moreover,  Martin's  representatives 
sliould  be  made  parties 

Judgment  reversed. 

[This  case  will  appear  in  38  0.  S.] 
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VERBAL  AGREEMENT  FOR  THE  CONVEY- 
ANCE     OP     LAND  — STATUTE     OP 
FRAUDS  —  SPECIFIC      PER- 
FORMANCE—PARTIES. 


SUPREME  COURT  OP  OHIO. 


William  H.  Crabill  Ex'r 

Nancy  Marsh. 

October  3, 1882. 

1.  On  a  verbal  agreement  for  the  oonveyanoe  of  land, 
the  payment  of  the  purchase  money,  whether  made  In 
money  or  services,  will  not  take  the  agreement  out  of 
the  operation  of  the  Statute  of  Frauds. 

2.  In  an  action  to  re<*over  compensation  In  lieu  of  the 
specific  performance  of  an  agreement  for  the  convey- 
ance of  land,  on  tlie  ground  that  speciftc  performance 

iticable. 


has  become  impracticable,  the  real  representatives  of  the 
deceased  selling  party  are  necessary  parties;  and  if 
they   have  disaoleu   themselves   from   performing  the 


deceased   selling    party  are  necessary   parties;  and  if 

lisaoleu   themselves   from   performing 
agreement,  tliey  are  the  parties  chargeable  with  making 


compensation.     Judgment    reversed,    and    cause     re- 
manded. 

Error  to  the  District  Court  of  Clark  County. 

The  original  action  was  brought  by  Nancy 
Marsh  in  the  Court  of  Common  Pleas  of  Clark 
County  against  William  H.  Crabill,  executor  of 
Nathan  Marsh  deceased.  It  appears  from  the 
petition  that  Nathan  Marsh  made  his  last  will 
and  testament  on  the  2Ist  day  of  October,  1867| 
by  which  he  gave  to  John  Marsh,  his  only  child, 
a  large  amount  of  personal  property  and  real  es- 
tate which  included  a  tract  of  370  acres  on  which 
said  Nathan  resided;  that  the  plaintiff  was 
married  to  John  Marsh  in  November,  1869,  and 
after  said  marriage  they  lived  with  said  Nathan 
on  his  farm  and  assisted  him  in  the  management 
and  control  thereof;  that  John  died  in  October, 
1870,  intestate  and  without  issue,  leaving  the 
plaintiff  surviving  him;  that  soon  after  the 
death  of  said  John,  the  plaintifi  proposed  to  re- 
move from  the  farm  of  tne  said  Nathan  and  re» 
turn  to  her  father's  house,  to  which  Nathan  ob- 
jected, he  being  in  feeble  nealth  and  proDOsed  to 
the  plaintiff  that  if  she  would  live  with  him, 
superintend  his  farm,  care  for  and  nurse  him 
during  the  remainder  of  his  life  tinie,  she  should 
have  the  principal  portion  of  his  estate  and 
should  have  all  the  property  by  him  bequeathed 
to  his  son  John  by  his  said  will;  and  that  he 
would  convey  the  same  to  her  by  deed  or  will. 
It  is  averred  that  she  accepted  this  proposition 
and  continued  to  live  with  him  until  his  death 
and  performed  the  agreement  on  her  nart.  It 
is  also  averred  that  he  did  not  convey  tne  prop^ 
erty  by  deed  or.  will  or  provide: for  her  as  he  had 
agreea.  For  the  non-performance  of  the  agree- 
ment, damages  are  claimed. 

The  sworn  defense  of  the  answer  sets  up  that 
the  said  pretended  agreement  was  within  the 
statute  of  frauds,  the  same  not  being  in  writing 
nor  anv  note  or  memorandum  thereof.    To  thia 
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defense  the  plaintiff  demurred,  and  the  demur- 
rer was  sustained.  The  other  defenses  traversed 
the  averments  of  the  petition.  On  the  issues 
thus  raised  the  case  was  submitted  to  a  jury. 

At  the  conclusion  of  the  evidence  the  defend- 
ant, among  other  things,  requested  the  court  to 
instruct  the  Jury  as  follows : 

2.  *'  The  fact  that  a  daughter-in-law  continues 
to  live  with  her  father-in-law  after  her  husband's 
decease  as  his  housekeeper,  in  the  same  capacity 
in  which  she  lived  with  him  during  the  litetime 
of  her  husband,  is  not  such  part  performance  of 
an  oral  contract  made  after  tne  death  of  the  hus- 
band for  the  purchase  of  land  as  will  take  the 
contract  witnout  the  operation  of  the  statute  of 
frauds,  and  if  the  jurv  find  this  to  be  the  only 
extent  to  which  the  plaintiff  has  performed  the 
allesed  contract  they  must  find  the  contract  to 
be  In  writing  before  they  can  find  for  the 
plaintiff. 

8.  "  That  the  value  of  the  property  devised 
and  bequeathed  to  John  is  not  the  fixea  and  de- 
terminate measure  of  damages  that  the  plaintiff 
is  entitled  to  recover  in  this  action." 

These  instructions  the  court  refused  to  give, 
to  which  refusal  the  defendant  excepted.  A  ver- 
dict was  returned  for  the  plaintiff  on  which 
judgment  was  rendered.  On  error  this  judgment 
was  affirmed  b^  the  district  court ;  ana  the  pres- 
ent petition  m  error  is  prosecuted  to  reverse 
these  judgments. 

Whits,  J. 

This  case  is  governed  by  the  decision  in  How- 
ard V.  Brower,  87  Ohio  S.  4o&.  In  that  case  as  in 
this  the  action  was  brought  against  the  personal 
representative  of  the  deceased  contracting  party, 
for  the  recovery  of  monev  only ;  and  before  the 
adoption  of  the  code  would  have  been  an  action  at 
law  to  recover  damages  for  the  breach  of  the  al- 
leged contract. 

On  behalf  of  the  defendant  in  error,  the  pres- 
ent case  IS  sought  to  be  distinxuished  from  How- 
ard V.  Brower  on  the  ground  that  the  present 
case  may  be  regarded  as  an  equitable  action 
brought  to  recover  compensation  in  lieu  of  spe- 
cific performance,  where  specific  performance 
has  become  impracticable. 

In  such  a  case,  as  respects  the  land,  the  real 
representatives  of  the  aeceased  were  the  neces- 
sary parties  to  be  sued  for  the  specific  perform- 
ance of  the  agreement :  and  if  they  should  be 
found  to  have  disabled  tnemselvcsfrom  so  doing, 
they  were  the  parties  to  be  charj^ed  with  mak- 
ing compensation.  But  the  petition  does  not 
apart  any  cause  of  action  against  them  ;  nor 
are  they  parties  to  the  action.  The  distinction 
therefore  sought  to  be  made  between  the  two 
cases  cannot  be  supported. 

The  present  case  is  as  clearly  within  the  stat- 
ute of  frauds  as.  the  case  of  Howard  v.  Brower, 
supra. 

That  mere  payment  of  the  purchase  money, 
whether  made  in  money  or  services,  will  not 
take  the  case  out  of  the  operation  of  the  statute, 
we  regard  as  well  settled.  Sites  v.  Keller,  6, 
Ohio 484;  Pollard  if.  Kinner,  id528;  Armstrong 


v.*  Kattenhorn,  11  id  256;  Ham  v.  Goodrich, 
Admr.  87  N.  H.  185;  Horn  v.  Ludington,  32  Wis. 
73;  Temple  v.  Johnson  71  111.  13;  Sutton  v. 
Rowley  44  Mich.  113. 

But  we  are  not  called  upon  in  this  case  to  de- 
termine under  what  circumstances  equity  will 
or  will  not  decree  specific  performance  of  a  parol 
agreement  for  the  devise  or  conveyance  of  land. 
Such  is  not  the  character  of  the  case  before  us. 
The  ground  upon  which  courts  of  equity  inter- 
fere in  such  cases  i»  that  of  fraud.  Tlie  jurisdic- 
tion is  founded  not  upon  the  agreement  but 
upon  the  fraud.  And  a  mere  refucud  to  p«^rform 
a  parol  agreement,  void  under  the  St-itute  of 
Frauds,  is  in  no  sense  a  fraud  either  in  law  or 
equity.    Wheeter  v.  Reynolds,  66  N.  Y.  227. 

In  the  present  case  we  are  unanimous  in  the 
opinion  that  the  agreement  sued  on  is  within 
the  statute,  and  the  plaintiff  in  error  is  not 
chargeable  with  its  breach. 

Judgment  reversed,  verdict  set  aside,  demur- 
rer to  the  second  defense  overruled,  and  cause  re- 
manded to  the  court  of  common  pleas  for  further 
proceedings. 

[This  case  will  appear  in  38  0.  S.] 


♦ » » 


A  BUILDING  A  PUBLIC  NUISANCE 


SUPREME  COURT  OP  PENNSYLVANIA. 


Fields  v.  Stokley. 


Jan.  23, 1882. 

Although  a  wooden  bailding  erecUd  contraiy  to  law  Is 
not,  per  <e,  a  public  nuisance,  yet  it  may  become  sach  by 
the  manner  in  which  it  is  used ;  as  for  instance,  bein^ 
highly  inflammable  and  unprovided  with  the  usual  pro- 
tection against  Are,  it  is  used  day  and  night  by  drunken 
and  disorderly  persons,  whereby  the  lives,  health,  and 
property  of  citiien  are  endangered,  and  the  public  safety 
imperilled. 

A  private  person,  if  speciaUy  anrieved,  may  abate  « 
public  nuisance,  peaoeably  and  vrithout  a  riot. 

Trespass  by  George  T.  Fields  agltinst  William 
S.  Stokley.  The  plaintifi;  in  the  year  1876,  had 
erected  on  a  lot  of  ground  near  the  Centennial 
Buildings  a  certain  frame  building,  which  the 
defendant,  who  was  then  the  Mayor  of  the  city 
of  Philadelphia,  caused  to  be  pulled  down  on 
September  22nd  of  that  year,  for  which  destruc- 
tion of  building,  contents,  etc.,  this  action  was 
brought. 

Sharswood,  C.  J. 

It  appears  by  the  record  before  xis  that  it  was 
expressly  agreed,  after  the  trial  had  progressed 
some  time,  that  all  the  facts  set  forth  in  the 
special  plea,  not  already  proved,  should  be  con- 
sidered as  having  been  proved.  The  plea  avers, 
inter  alia^  that  the  houses  mentioned  in  the 
declaration,  and  for  the  removal  of  which  this 
action  was  brought,  were  composed  wholly  of 
highly  inflammable  and  combustible  material, 
and  were  insufficiently  provided  with  chimneys 
and  the  usual  and  ordinary  appliances  for  pro- 
tection against  fire,  and  were  so  used  constantly, 
night  and  day,  by  drunken  and  disorderly  per- 
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sans;  thai  the  lives,  health  and  property  of  citi- 
zens were  greatly  endangered,  and  the  public 
safety  imperilled.  The  question  whether  they 
were  a  puolic  nuisance  was  fairly  submitted  to 
the  Jury  by  the  learned  judge  oelow,  and  the 
yeraict  of  the  jury  in  fayor  of  the  defendant  es- 
tablished that  fact.  Had  the  presentment  by 
the  grand  iury  been  followed  up  by  an  indict- 
ment, trial  and  conviclion  of  the  plaintifi  be- 
low, the  judgment  thereon  would  have  been 
that  the  nuisance  should  be  abated,  and  would 
baye  been  a  conclusiye  justification  of  the  ac- 
tion c{  the  defendant.  The  defendant  was  the 
Mayor  of  the  city,  and  charged  with  the  conser- 
yation  of  tne  peace  and  the  protection  of  the 
property  of  the  city.  He  was  the  representa- 
tive of  the  city.  It  is  true  that  a  wooden  build- 
ing, though  erected  contrary  to  law,  is  not j  per  se^ 
a  public  nuisance.  But  it  may  become  sucn  by 
the  manner  in  which  it  is  used  or  allowed  to 
be  used.  It  is  true  that  a  private  person,  not 
specially  aggrieved,  cannot  abate  a  public  nui- 
sance, and  especially  where  a  statute  provides  a 
remedy  for  an  offense  created  by  it,  must  be  fol- 
lowed. It  is  well  settled,  however,  that  a  pri- 
vate person,  if  specially  aggrieved  by  a  puolic 
nuisance,  may  abate  it.  In  Resing  v.  Shone- 
berger,  2  Watts,  23,  it  was  held  by  this  court 
that  the  erection  of  a  building  upon  a  public 
square  of  a  town  was  a  public  and  not  a  private 
offense,  and  may  be  abated  by  any  one  ag- 
grieved. In  that  case  the  buildings  were  re- 
moved by  oflScers  of  the  town  by  virtue  of  the 
authority  of  the  town  council,  and  the  person  in 
possession,  and  who  had  erected  the  buildings, 
nad  recovered  in  an  action  of  trespass.  .This 
judgment,  however,  was  reversed,  Mr,  Justice 
Rogers  saying:  "A  nuisance,  whether  public 
or  private,  majr  be  abated  by  the  part^  ag- 
grieved, so  that  it  is  done  peaceably  and  without 
a  riot.  The  reason,  says  Blackstone,  3  Com.,  5, 
why  the  law  allows  this  private  and  summary 
method  of  doing  justice  is,  because  injuries 
which  obstruct  or  arrest  such  things  as  are  of 
daily  convenience  and  use,  require  an  immediate 
remedy,  and  cannot  wait  for  the  slow  progress 
of  the  ordinary  forms  of  justice."  The  jury,  un- 
der the  charge  of  the  learned  judge,  has  found 
these  buildings  to  be  of  that  character.  The  city 
of  Philadelphia  was  the  owner  of  large  and  val- 
uable property  in  their  neighborhood.  Any 
hour  of^the  day  or  night  they  were  in  danger  of 
being  sf't  on  fire  by  those  who  fre<]^uented  them 
with  the  owners  permission.  It  is  stated  as  a 
fact  in  the  special  plea,  and  of  course  a  fact  ad- 
mitted by  the  agreement,  that  the  public  safety 
was  imperilled.  Nothing  more  was  necessary  to 
justify  the  action  of  the  mfendant.  If  the  owner 
or  tenant  of  a  powder  magazine  should  madly  or 
wickedly  insist  upon  smoking  a  cigar  on  the 
premises,  can  any  one  doubt  tnat  a  policeman, 
or  even  a  neighbor,  obuld  justify  in  trespass  for 
forcibly  ejecting  him  and  his  cigar  from  his  own 
premises?  It  is  true  a  private  person  assum- 
ing to  abate  a  puiblo  nu  isance  taxes  upon  him- 
self the  responsi  bility  of  proyin|;  to  tne  satis- 


faction of  a  jury  the  fact  of  nuisance.  The 
ofiicial  position  of  the  defendant  as  Mayor  of 
Philadelphia,  did  not  relieve  him  from  his  per- 
sonal responsibility  in  this  respect.  But  he  has 
been  sustained  by  the  verdict  of  the  jury,  which 
is  a.  justification  of  his  alleged  trespass;  We 
are  of  the  opinion  that  this  case  was  properly 
submitted  to  the  determination  of  the  jury ;  that 
there  was  nothing  in  the  charge  calculated  to 
mislead  them,  and  it  would  have  been  manifest 
error  if  the  learned  judge  had  affirmed  the  plain- 
tiff's points,  and  thereby  in  effect  instructed  the 
jury  to  find  a  verdict  in  his  favor. 
Judgment  affirmed. 


♦  >  ♦ 


HUSBAND  AND  WIFE. 


SUPREME  COURT  OF  PENNSYLVANIA. 


McDermott  V,  Miners'  Bank  op  Pittston. 


May  1,  1882. 

A.  being  illiterate  allowod  his  wife  to  transact  fais  bank- 
ing buslnem,  wlio,  taking  advantage  of  her  poaitioo, 
placed  to  bor  credit  in  tiie  same  babk  a  large  amouut 
of  her  husband's  money.  Upon  the  decease  of  his 
wife,  A.,  being  unable  to  find  bis  deposit  books,  called 
at  the  bank  and  was  informed  of  the  amount  standing 
to  his  wife's  credit,  whereupon  be  ordered  the  bank 
not  to  pay  the  money  to  any  one  until  he  found  the 
deposit  books.  A.  afterwards  had  an  administrator  of 
hiH  wife's  estate  appointed  for  the  purpose  of  obtain- 
ing possession  of  the  amount  in  bank,  and  filso  gfve 
the  bank  officials  notice  to  that  effect,  who  afterwards 
paid  the  money  over  to  sudi  administrator.  A.  after- 
wards endeavored  to  hold  the  bank  responsible  for 
paying  over  the  money.  Heid,  th^t  A.  was  estop- 
ped in  any  such  pro<«ediug.  as  the  first  notice  to  the 
bank  had  been  waived  by  the  appointment  of  au  ad- 
ministrator. 

Error  to  the  Court  of  Common  Pleas  of  Lu- 
zerne county. 

Paxson,  J. 

The  twenty-eight  assignments  in  this  case 
disclose  no  substantial  error.  It  may  be  con- 
ceded that  the  money  in  the  Savings  Bank 
standing  to  the  credit  of  Mary  McDermott  mieht 
have  been  shown  to  have  been  the  money  of  her 
husband,  John  McDermott,  if  the  fact  were  so. 
There  are  numerous  cases  which  hold  that  if  the 
money  of  A.  is  by  fraud  or  mistake  deposited  in 
a  bank  to  the  credit  of  B.  the  true  owner  may 
reclaim  it,  and  that  a  payment  to  B.  after 
knowledge  of  the  fact  an^  a  distinct  notice  not  to 

Say,  would  not  protect  the  bank;  Frazierv.  The 
Irie  Bank,  8  W.  &  S.  18 :  Stair  v.  York  National 
Bank,  6  P.  F.  Smith,  364;  The  Farmers', and 
Mechanics' National  Bank  v.  King,  7  Id.  202; 
First  National  Bank  of  Wellsborough  v.  Bache, 
21  P.  F.  S.  213. 

The  allegation  of  plaintiff  was  that  his  wife 
had  kept  his  books,  and  without  his  knowledge 
had  deposited  several  thousand  dollars  of  his 
money  to  her  own  credit  with  the  Savings 
Bank,  defendant.  The  plaintiff  says  in  his  tes- 
timony :  "My  wife  died  April  2gth,  1876,  ia  the 
forenoon.  I  looked  around  where  I  kept  my 
bank  books,  I  seen  they  were  gone.  I  could  not 
find  them,  and  went  right  up  to  the   Miners' 
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Savings  Bank,  and  I  notified  Mr.  Bryden  in  say- 
ing: bthis  Mr.  Bryden?  My  wife  is  dead,  and  I 
cannot  find  my  bank  book?  nor  the  certificate  of 
deposit,  and  I  don't  want  you  to  pay  any  money 
to  any  one  that  comes  here  with  them  books 
or  upon  that  certificate  until  I  find  them.  Says 
he  to  me,  all  right,  John ;  did  you  know  that 
that  money  was  deposited  in  your  wife's  name? 
and  I  said  m v  God,  is  that  so  1" 

Had  the  plaintiff  stood  upon  this  notice  the 
bank  would  have  paid  out  the  money  at  its 
peril.  But  a  few  weeks  thereafter  the  plaintiff 
procured  some  one  to  administer  on  his  wife's 
estate,  for  the  very  purpose  of  receiving  the 
money  from  the  bank.  He  says  in  his  testi- 
mony ;  *'I  got  Mr.  Hughes  to  be  administrator 
so  that  he  could  draw  the  money  out  of  the 
bank."  It  was  understood  between  the  plaint- 
iff and  the  bank  that  he  should  do  this;  in  fact 
it  appears  that  the  cashier  advised  it,  we  there- 
fore must  regard  the  notice  to  the  bank  as  waiv- 
ed. The  money  was  paid  to  the  administrator 
with  the  consent  of  the  plaintiff  and  by  his  pro- 
curement. It  is  too  plain  for  argument  that  af- 
ter such  payment  he  had  no  claim  against  the 
bank.  lie  was  turned  round  to  the  position  of  a 
creditor  of  his  wife's  estate,  and  as  such  creditor 
he  had  a  right  to  pursue  his  claim  in  the  Or- 
phans' Court.  It  may  be  the  cashier  gave  the 
plaintiff«1^  advice.  It  would  have  b^n  wiser 
to  have  consulted  a  lawyer.  Conceding  the 
plaintiff  to  have  been  mieuied  the  bank  is  not 
responsible.  It  was  ho  part  of  the  business  of 
the  cashier  to  give  advice  to  the  customers  of 
the  bank  upon  questions  of  law,  and  there  is 
neither  reason  nor  authority  for  holding  the 
bank  responsible  for  such  advice.  Aside  from  this 
the  letters  of  administration  were  not  taken  out 
for  some  week^  after  this  conversation  with  the 
cashier,  and  there  was  ample  opportunity  for 
the  plaintiff  to  have  taken  advice  from  some 
one  learned  in  the  law,  and  thus  have  ascertain- 
ed bis  rights.  It  would  be  unfair  to  throw  the 
consequences  of  his  neglect  upon  the  bank, 
which  appears  to  have  acted  towards  him  in 
entire  good  faith. 


♦  ♦ » 


AGENT— FACTORS  AND    BROKERS-LIEN 
UPON  MONEY  COLLECTED  FOR  COM- 
MISSIONS—ASSIGNMENT OF 
BILL  OF  LADING. 


SUPREME  COURT  OF  PENNSYLVANIA. 


Cabeen  &  Co.  v.  Shoener  et  al. 


At)ril  10,  1882. 

A  factor  is  intrusted  with  the  poMenlon,  management, 
control  and  disposal  of  the  goods  to  be  bouffht  or  sold, 
and  has  a  spedal  property  in  them ;  a  broker  naoally 
has  no  snoh  possession  nor  special  property  or  lien. 

Where  C  simply  negotiated.a  contract  between  8.  and 
A.,  an  iron  company,  and  collected  the  money  arising 
therefrom  for  8.,  upon  notes  drawn  to  8.*s  order,  the  iron 
not  being  shipped  to  C,  and  he  having  no  control  or  dis- 
position of  it,  nor  responsibility  for  its  shipment  or  de- 
UTCiy,  and  the  contract  being  airectly  witn  8.,  the  prin- 
cipal, JMd,  that  C*  waa  not  a  Ihctor,  but  a  broker  in  the 


transaction,  and  bad  no  lien  upon  the  money  collected 
for  his  services  and  payment  of  freight.  Ac 

8.  made  an  assignment  to  R.  of  a  bill  for  one  of  the 
shipments  to  the  iron  company,  notice  of  which  was  ro- 
ceived  by  C.  before  he  received  the  money  from  the 
iron  company  upon  the  shipment.  SembUj  had  C  re- 
ceived the  money  before  the  assignment  was  made,  he 
could  have  claimed  his  commissions  out  of  it  as  against 
K.,  ppon  the  ground  of  set-off. 

Error  to  court  of  Common  Pleas  No.  1  of  Phil- 
adelphia county. 

This  was  an  action  of  assumpsit  brought  by 
Charles  F.  Shoener,  to  the  use  of  John  Rommel, 
Jr.,  against  Cabeen  &  Co.,  iron  commission  mer- 
chants of  Philadelphia,  to  recover  from  thein, 
under  the  common  counts,  a  sum  of  money,  de- 
scribed in  the  plaintiff's  bill  of  particulars  as 
follows: 

"Plaintiff  claims  under  the  common  counts  of 
the  narr  filed  in  this  case  the  sum  of  $11,250,  the 
amount  of  money  received  by  defendants  from 
the  Albany  and  'Renssalaer  Iron  and  Steel  Com- 
pany, of  Trov,  New  York,  between  June  17th, 
1880,  and  October  5th,  1880,  for  the  amount  of 
bill  of  iron  sold  by  Charles  F.  Shoener,  through 
and  by  the  said  defendants  as  his  broker  or  com- 
mission merchants,  to  the  said  Steel  Company 
in  June,  1880,  and  assigned.  *o  plaintiff  at  time 
of  sale,  with  notice  to  defeudants,  and  received 
by  defendants  as  the  agents  of  and  for  the  use 
of  plaintiff." 

Gordon,  J. 

A  factor,  says  Story,  in  his  work  on  Agency, 
sec.  34,  "is  intrusted  with  the  poesession,  man- 
agement, control  and  disposal  of  the  goods  to  be 
bought  or  sold,  and  has  a  special  property  in 
them.  A  broker,  on  the  contrary,  usually  has 
no  such  possession,  management,  control  or  dis- 
posal of  the  goods,  and  consequently  has  no  such 
special  property  or  lien." 

The  material,  and,  indeed,  only  question  re- 
quiring consideration  in  this  case,  is  that  in- 
yolving  the  above  stated  doctrine.  Were  Cabeen 
&  Co.  factors  as  to  the  goods  in  controyersy> 
within  the  meaning  of  the  text  above  cited  ? 
If  they  were,  the  court,  in  the  instructions 
which  it  gave  to  the  jury,  erred  radically,  and 
the  case  must  be  reversea ;  if  on  the  other  hand, 
they  but  negotiated  the  contract  between  Shoe- 
ner and  the  Albany  and  Renssalaer  Iron  and 
Steel  Company,  and  collected  the  money  arising 
therefrom  for  their  principal;  if  the  iron  was 
not  consigned  to  them,  if  tney  had  not  the  con- 
trol, disposition  or  possession  of  it,  and  were  not 
responsu)le  for  either  its  shipment  or  delivery, 
the  rulings  of  the  court  were  Hght;  the  defend- 
ants were  but  brokers,  and  the  case  inust  be 
affirmed.  This  question  does  not  involve  the 
character  of  the  general  business  of  the  defend- 
ants ;  as  to  that  they  may  have  been  commission 
merchants,  and  yet,  as  to  the  matter  in  hand, 
but  brokers,  and  vice  verscij  ordinarily  they  may 
have  been  brokers,  and  yet  factors  as  to  this 
transaction. 

Again,  the  lien  of  bailees,  as  a  rule,  is  founded 
on  the  possession,  or  right  of  possession  of  the 
bailed  eoods.  In  case  of  a  factor,  the  right  of 
possession,  like  that  of  a  purchaser,  would  vest 
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in  him  from  the  time  of  shipment,  since,  of  ne- 
cessity, he  is  the  consignee,  and  such  right 
wouici  be  transferred  to  the  money  produced  by 
the  sale  of  the  goods. 

But,  in  such  case,  the  purchaser  deals,  not 
with  the  principal,  but  with  the  factor;  with 
the  principal  he  has  nothing  to  do;  his  Account 
is  with  the  factor.  Hence,  Die  question  recurs 
in  this  form:  had  Cabeen  &  Co.,  either  the 
possession  or  the  right  of  possession  of  the  iron 
sold  to  the  Albany  Company?  This  interrog- 
atory may  be  disposed  of  by  saving,  if  they  had 
such  ri^ht,  or  if  any  responsibility  attached  to 
them  with  respect  to  its  delivery,  it  does  not  ap- 
pear in  the  evidence.  Looking  only  at  the  tes- 
timony of  Joseph  T.Lea,  one  of  the  defendant 
firm,  with  the  papers  produced  by  him,  and  it 
is  obviouS'that  the^  were  in  no  wise  bound  in  or 
by  the  contract  with  the  Iron  and  Steel  Com- 
pany. 

That  contract  was  directly  with  Shoener,  and 
as  they  were  in  no  way  responsible,  even  for  the 
delivery  of  the  iron,  they  were,  of  course,  not 
entitled  to  its  possession,  actuat'or  constructive. 
The  following  is  the  copy  of  a  letter  from  Cabeen 
&  Co.  to  the  Treasurer  of  the  Iron  Company, 
which,  of  itself,  shows  very  clearly  the  status  of 
these  parties: 

Philadelphia,  Feb.  13,  1880. 
Selden  E.  Marvin,  Esq.,  Treasurer, 

Troy,  N.  Y. : 

Dear  Sir: — In  accordance  with  your  verbal 
acceptance  of  the  proposition  made  by  Charles 
F.  Snoener,  in  his  letter  uf  February  lO,  copy  of 
which  was  retained  by  you,  we  have  modified 
the  prices,  rates  and  points  of  delivery  of  iron 
still  due  you  on  old  contracts,  and  have  entered 
your  order  for  a^  additional  quantity  of  5000 
tons  of  same  iron,  as  proposed  by  him,  and  have 
notified  him  accordingly.  Please  advise  us  by 
letter  of  your  acceptance  of  his  proposition,  that 
we  may  file  it  with  his  present  and  previous  let- 
ters. Yours  truly, 

Cabeen  <£:  Co. 

Than  this  letter,  nothing*  could  more  clearly 
show  that,  in  this  transaction,  they  acted  only 
as  brokers ;  they  are  careful  to  assume  no  respon- 
sibility; they  sell  nothing;  they  agree  to  de- 
liver nothing.  The  language  is:  "His  proposi- 
tion, your  acceptance."  They  have  brought  the 
parties  together,  and  thus  they  leave  them. 
Moreover,  the  iron  was  billed  and  shipped  di- 
rectly to  the  contractinrg  company.  All  the  de- 
fendants seem  to  have  had  to  do  with  this  part 
of  the  business  was  to  notify  the  company  of  the 
shipment  of  the  iron  by  their  own  bills ;  but 
why  this  unnecessary  *form  was  gone  through 
with,  unless  it  was  to  indicate  that  payment 
was  to  be  made  through  them,  we  do  not  know. 
Furthermore,  the  notes  that  were  given  by  the 
Iron  Company  were  drawn,  not  to  the  order  of 
Shoener,  and  were  by  them  collected  for  or 
handed  over  to  Shoener.  We  repeat,  therefore, 
the  testimony  shows  that  the  derendants  were, 
in  this  transaction,  nothing  more  than  brokers, 
baying  in  themselves  neither  the  possession  nor 


right  of  possession  to  the  property  from  which 
arose  the  indebtedness  of  the  Iron  'Company  to 
Cabeen  &  Co.,  but  to  the  order  of  JShoener, 
and  which  he  assigned  to  Dr.  Rommel. 
Had  the  money  for  the  assigned  bill  come  into 
the  hands  of  Cabeen  <&  Co.  before  the  assignment 
the  result  would  have  been  different,  for  then, 
as-  in  the  case  of  any  other  creditor,  a  set-off 
could  have  been  maae  of  the  indebtedness  of 
Shoener;  a  result,  however,  springing,  not  from 
any  right  of  lien  on  the  goods,  but  from  the  law 
of  set-off. 
The  judgment  is  affirmed. 


♦  • » 


RAILROADS—  NEGLIGENCE —CROSSING 

TRACK— DUE  CARE. 


SUI^REME  JUDICIAL  COURT  OF  MAINE. 


Plummer  v.  Eastern  Railroad  Co. 

June  12,  1882. 

1.  A  travellor  in  croMing  a  rftilrcMid  is  bound  to  ezer- 
ci»e  such  care  as  a  prudent  man,  In  approaobins  auch 
a  place,  would  ordinarily  uae  for  tbe  protection  of  life. 

2.  Tbe  fact  that  one  attempting  to  oroea  a  railroad 
does  not,  at  the  inaUnt  of  atepping  op  it.  look  to  Mcer- 
tain  if  a  train  is  approaching,  fa  not  oonduaive  evidenoe 
of  a  due  want  of  care  on  hia  part.  Hia  omiaalon  to  do 
8o  ia  to  be  submitted  to  a  Jury  for  their  oonaideration. 

Action  by  John  E,  Plummer  against  the  de- 
fendant corporation  for  injury  from  negligence. 
Also  by  Plummer  and  wife  against  the  de- 
fendant for  injury  to  the  wife.  The  two  actions 
were  tried  together.  A  verdict  in  the  first  one 
was  given  for  plaintiff  for  |5,10C,  and  in  the  sec- 
ond for  $1,200.  Defendant  moves  to  set  aside  the 
verdicts.    The  facts  appear  in  the  opinion. 

Appleton,  C.  J. 

This  is  an  action  on  the  case  against  the  de- 
fjendant  corporation  for  negligence^  by  reason  of 
which  the  plaintiff,  while  s^;empting  to  croiis 
their  track,  with  his  wife  received  a  severe  in- 
jury, for  which  compensation  is  sought.  There 
are" no  exceptions  to  the  rulings  of  the  presiding 
justice.  It  may  therefore  be  assumed  that  they 
were  in  strict  accordance  with  the  legal  rights 
of  the  parties.  The  case  comes  before  us  on  a 
motion  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  the  law.  The  plaintiff 
claims  that  no  bell  was  rung  nor  whistle  blown, 
as  should  have  been  done  to  give  notice  of  the 
approaching  cars.  The  evidence  on  this  noint 
is  contradictory,  but  the  jury  must  have  found 
against  the  defendant  on  both  these  questions. 
The  matter  was  properly  left  to  the  jurjr,  and  no 
sufficient  reasons  are  shown  for  interfering  with 
their  conclusions  as  to  these  points.  But  the 
defendants,  not  contesting  the  finding  of  the 
jury  on  these  points,  insist  that  there  was  con-: 
tributory  negligence  in  not  stoppins:  and  look- 
ing in  both  directions  for  coming  trains. 
Whether  contributory  negligence  existed- or  not 
is  a  mixed  question  of  law  and  fact;  the  fact  is 
to  be  determined  by  the  jury  on  competent  evi- 
dence and  in  accoraance  with  the  principles  of 
law  as  given  by  the  court  for  their  guidance. 
*lt  is  negligence,"  says  the  court  in  Grows  v.  R. 
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R.  Ca  67  Me.  104,  '*to  attempt  croBsinc  the  track 
of  a  railroad  without  looking  to  see  if  the  cars 
are  approaching.  If  the  traveller  does  not  look, 
and  his  omission  contributes  to  his  injury,  he  is 
guilty  of  such  negligence  as  will  bar  his  recov- 
ery, notwithstanding  the  negligence  of  those  in 
charge  in  omitting  to  sound  the  whistle  or  ring 
the  bell." 

It  is  in  evidence  that  the  plaintiff  did  not 
stop  immediately  before  crossing  the  railroad 
t^ack.  It  was  held  in  R.  R.  Co.  v.  Beale,  73 
Penn.  St.  504,  that  the  failure  of  a  traveller  to 
stop,  immediately  before  crossing  a  railroad 
track,  was  neprligence  per  «&  It  was  held  other- 
wise in  New  York,  where  it  was  decided  that  it 
was  not  as  matter  of  law,  negligence  for  a  per- 
son approaching  a  railroad  train  in  a  carriaee 
upon  a  highway,  not  to  stop;  his  omission  to  do 
BO  is  a  fiict  tol>e  submitted  to  a  jury.  Kellogg  v. 
R.  R.  Ca  79  N.  Y.  72.  The  fact  that  a  person 
who,  in  attempting  to  cross  a  railroad,  does  not 
at  the  instant  of  stepping  on  it  look  to  ascertain 
if  a  train  is  approacning,  is  not  conclusive  of  a 
due  want  of  care  on  his  part.  Chaffee  v,  R.  R. 
Co.  104  Mass.  108;  William  v.  Giealy,  1121b.  79. 
The  bell  not  having  been  rung  nor  the  whistle 
blown,  the  negligence  of  the  defendant  is  estab- 
lished. Was  the  plaintiff,  under  the  circum- 
stances, in  the  exercise  of  ordinary  and  common 
care?  The  morning  train  had  already  passed. 
The  train  from  the  west  was  not  due.  Tne  cus- 
t<imary^  signals  of  approaching  cars  had  not 
been  given.  It  was  the  bounden  duty  of  the  de- 
fendant to  give  those  signals  of  danger,  and  the 
Slaintiff  had  a  right  to  expect  them,  and,  not 
earing  them,  to  assume  that  there  was  no  car 
sufficiently  near  to  endanger  the  passage  over 
the  track.  Tabor  v.  R.  R.  Co.  46  Mo.  353.  It 
is  true,  the  plaintiff  did  not  stop  and  listen,  but 
he  states  that  as  they  drove  "most  down  to  the 
station,"  bis  wife  asked  if  there  were  any  cars 
coming,  to  .which  he  replied.  No,  not  from  Bos- 
ton, ''unless  there  was  extra  trains,  and  he  (I) 
was  looking  for  the  train."  To  the  inquiry 
which  way  ?  his  reply  was,  "From  Portland ; 
and  I  looked  toward  jBoston,  and  I  did  not  see 
any  train  coming  from  any  direction."  The 
wife  testifies  that  she  asked  her  husband  if 
there  were  any  cars  coming,  to  which  he  an- 
swered in  the  negative,  giving  as  a  reason  that 
the  train  had  not  time  to  get  out  so  that  another 
could  come  from  Oak  Hill;  that  she  looked 
Portland  w  ay,  and  then  the  other  way,  and  the 
train  was  close  upon  them— -that  she  had  looked 
away  from  Portland  before  this,  through  the 
opening,  to  see  if  she  could  &ee  any.  The  plaint- 
iff and  his  wife,  looking  in  lioth  directions, 
hearinj;  no  sounds  of  cars,  whittle,  or  bell,  ana 
with  vision  somewhat  obstructed  by  buildings 
and  trees,  attempted  to  cross,  and  in  that  at- 
tempt were  injured.  The  jury  found  they  were 
in  the  exercise  of  ordinary  and  common  care. 
Is  that  verdict  so  manifestly  erroneous  that  it 
should  be  9et  aside  ?  It  is  true,  the  plaintiff  was 
bound  to  exercise  his  sight  to  avoid  danger, 
but  he  was  not  bound  to  use  the  greatest  i)ossi- 
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ble  diligence.  He  was  bound  to  exercise  such 
care  as  a  prudent  man  approaching  such  a  place 
would  ordinarily  use  for  the  protection  of  life. 
It  is  uncertain  to  what  extent  he  could  see  the 
cars  through  the  intervening  obstructions.  His 
attention  was  called  to  the  danger,  and  he  and 
his  wife  looked  to  see  if  there  was  a  train  in 
view.  The  obstructions  may  have  prevented  their 
seeing.  Seeing  nothing,  hearing  no  warning  of 
danger,  through  the  negligence  of  the  defend- 
ants, in  attempting  to  cross,  the  plaintiff  was 
injured.  Under  ilud  circumstances  of  the  case, 
it  was  for  the  jury  to  determine  whether  he  ex- 
ercised the  care  tne  law  required.  Kellogg  v.  R. 
R.  Co.  79  N.  Y.  72;  R.  R.  Co.  v.  Crawford,  24 
Ohio  St.  631 ;  Stackus  v.  R.  R.  Co.  79  N.  Y.  465. 
Motion  overruled. 


NEGLIGENCE— CONTRIBUTORY  NKG 
LIGENCE— INFANTS  OF  TENDER 
YEARS— RAILROADS- 
TURN-TABLE. 


SUPREME  COURT  OF  TEXAS. 


EVANSICH  V.  G.,  C.  AND  8.  F.  R.  R.  Co. 


Austin  Term,  1882. 

The  rule  which  applies  to  persons  of  the  age  of  discre- 
tion as  to  the  qnestion  of  contribatory  ncgliifenoe  cannot 
be  applied  to  Infanta  of  tender  jreara,  andthe  question  la 
not  one  for  the  court  to  be  determined  on  demurrer,  but 
Ib  for  the  jury  upon  the  trial. 

The  fact  tbat  a  turn-table  waa  on  the  pvemiaea  of  the 
railroad  company,  doea  not  reUeve  the  company  of  the 
duty  to  exerciae  toward  it  auch  care  that  it  snail  not  bo- 
come  a  dangeroua  machine  for  chUdren  attracted  to  it 
for  amuaement. 

Appeal  from  Washington  County. 

Action  brought  by  F.  G.  Evansich,  Sr., 
as  next  friend  of  hie  son,  F.  G.  Evansich,  Jr., 
a  child  seven  years  of  affe,  to  recover  damages 
for  an  injury  allefi;ed  to  nave  been  received  oy 
the  son,  on  April  18,  1880,  on  a  turn-table 
owned  bv  the  railway  company,  which  was  al- 
leged to  be  in  a  public  place,  and  very  near  to  a 
public  street  in  the  city  of  Brenham,  and  that  it 
was  unindosed,  un^arded,  unlocked,  and 
easily  put  in  motion  by  children.  The  peti- 
tion set  out  fully  the  manner  in  which  the  in- 
jury was  received,  the  character  of  injury  re- 
ceived by  the  child,  and  the  negligence  of  the 
railway  company.  A  demurrer  was  interposed 
and  sustained,  and  the  case  was  dismissed. 
The  plaintift'  appealed. 

Stayton,  J. 

This  action  havinfj^  been  instiuted  since  the 
adoption  of  the  Revised  Statutes,  the  father 
could  institute  and  maintain  it.  Abrahams 
V.  Yalbanm,  54  Tex.  227 ;  Brooke  v.  Clarke, 
Tex.  L.  B.  205,  affirmed  at  the  present  term 
of  this  court. 

In  addition  to  a  general  demurrer,  there  waa 
a  special  demurrer  which  was  as  follows  ; 
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**The  said  petition  is  insufficient  in  law,  be- 
cause it  appears  from  the  alle&^ations  thereof, 
that  if  plamtifi'  has  been  injured  or  dam- 
aged, that  the  same  was  caused  wholly  by  his 
own  contributory  negligence  and  wilful  tres- 
pass upon  the  property  of  defendant.  "  The 
petition  in  this  cause  is  very  full,  and,  tested 
by  the  principles  set  forth  in  many  w^ell  con- 
sidered cases  by  courts  of  high  authority,  must 
be  considered  as  sufficient.  The  same  rule 
which  applies  to  persons  oi  sufficient  age  to 
have  discretion  sufficient  to  protect  themselves, 
in  reference  to  contributory  negligence,  cannot 
be  applied  to  infants  of  tender  years,  and  in 
refe.  ence  to  them,  the  negligence  of  a  party 
through  whose  want  of  care  they  receive  injury 
will  fix  liability,  notwithstanding  the  act  of  the 
infant  may  have  been  such  as  would  defeat  a 
recovery  by  an  adult  receiving  an  injury  under 
the  same  circumstances.  In  R.  K.  Co.  v. 
Stout,  17  Wall.  660,  the  rule  is  thus  stated: 
^^It  is  well  settled  that  the  conduct  of  an  infant 
of  tender  years  is  not  to  be  judged  by  the  same 
rules  which  govern  that  of  an  adult.  While 
it  is  the  general  rule  in  regard  to  an  adult,  that 
to  entitle  him  to  recover  damages  for  an  injury 
resulting:  from  the  fault  or  negugence  of  anoth- 
er he  must  himself  have  been  free  from  fault, 
such  is  not  the  rule  in  regard  to  an  infant  of 
tender  vears.  The  care  and  caution  required 
of  a  child  is  according  to  his  maturity  and  ca- 
pacity only,  and  this  is  to  be  determined  in 
each  case  by  the  circumstances  of  that  case." 
The  defence  urged  in  the  case  above  cited  was 
the  same  as  in  this  case;  the  facts  were  almost 
identical,  and  the  defence  was  insufficient.  In 
the  following  cases:  R.  R.  Co.  v.  Fitzsim- 
mons,  22  Kans.  687;  Koons  v.  R.  R.  Co.  65 
Mo.  592;  Keifer  v.  R.  R.  Co.  21  Minn.  207, 
the  facts  and  pleadings  were  substanstially  the 
same  as  in  the  present,  and  the  plaintilis  were 
held  entitled  to  recover.     * 

The  petition  in  this  cause  negatives  the  idea 
of  neehgence  upon  the  part  of  the  parents  of 
the  child  injured;  shows  that  the  turn-table 
was  in  a  public  place,  and  very  near  to  a  public 
street;that  children  were  accustomed  to  play  on 
the  turn-table;  that  on  the  same  day  on  which 
the  injury  was  inflicted,  and  but  a  short  time 
before  the  child  was  injured,  another  child  was 
injured,  of  which  the  servant  of  the  appellee 
had  notice;  that  no  steps  were  taken  to  so  se- 
cure the  turn-table  that  children  could  not 
revolve  it,  and  thereby  receive  injury;  that  the 
injured  child  was  only^  seven  years  of  age,  and 
wanting  in  that  discretion  necessary  to  its  own 
protection.  Such  facts  entitled  the  plaintiff  to 
maintain  the  action,  and,  if  proved,  to  a  recov- 
ery. 

The  question  of  discretion  in  the  child,  and 
of  consequent  responsibility  for  negligence. 


was  not  one  for  the  court,  and  to  be  deter- 
mined upon  demurrer,  but  was  tor  the  jury. 
R.  R.  Co.  V.  Stout,  17  Wall.  664.  A  court 
cannot  declare,  as  a  matter  of  law,  that  a  child 
of  seven  years  is  sui  juris;  and  when,  from  the 
age  of  the  child,  there  may  be  doubt  upon  that 
question,  it  should  be  submitted  to  the  jury. 
2  Thomson  on  Neg.  1181, 1182,  and  citations. 
The  fact  that  the  turn-table  was  upon  the 
premises  of  the  appellee  does  not  affect  the 
question,  nor  relieve  it  from  the  duty  of  exer- 
cising in  reference  thereto  such  care  as  will 
render  it  not  a  dangerous  machine  to  children 
who  are  attracted  to  it  for  amusement. 
Reversed  and  remanded. 


♦  • » 


SOVEREIGN      STATES— INJURY     BY 
AGENT— LIABILITY  OF  STATE. 


SUPREME   COURT  OF   NORTH  CARO- 

LINA. 


Clodfbltbr  v.  Thb  Statb. 


February  Term,  1882. 

The  State  is  not  liable  in  damages  to  an  individual  for 
an  injury  resulting  from  the  alleged^miaoondaotor  neg- 
ligence of  its  offlcera  or  agenta. 

The  demurrer  to  the  complaint  raises  the 
question  of  the  responsibility  of  the  State  for 
nie  consequences  of  the  misconduct  or  ne^li* 
geuce  of  its  officers  and  agents.  The  plaintiff, 
a  convict  sentenced  to  hard  labor  in  the  state 
prison  for  series  of  years,  was  assigned  to  work 
on  the  Cape  Fear  and  Yadkin  Valley  Railroad, 
and,  while  engaged  in  blasting  rock,  by  a  pre- 
mature explosion  sustained  an  injury  in  the 
loss  of  both  his  eyes.  The  complaint  ascribes 
•the  explosion  to  the  gross  negligence  of  the 
supervising  manager,  under  whose  authority 
and  control  he  was  placed,  in  not  supplying 
water  in  sufficient  auantitj  to  use  in  the  oper- 
ation and  prevent  tne  accident.  This  te  the 
case  made  m  the  complaint,  and  the  liability  of 
the  state  to  make  compensation  is  sustained 
upon  the  eround  ofthe  coerced  labor  put  upon 
the  plaintiff,  and  the  taking  from  him  all  voli- 
tion in  avoiding  danger  and  providing  for  his 
own  safety. 

Smith,  C.  J. 

The  only  question  presented  is,  whether  the 
State,  in  administering  the  functions  of  govern- 
ment through  its  appointed  a^nts  and  officers, 
is  legally  liable  to  a  claim  in  compen8atoi7 
damages  for  an  injory  resulting  from  their 
misconduct  or  negligence.  That  the  doctrine 
of  respondeant  superwr^  applicable  to  the  rela- 
tions of  principal  and  agent  created  between 
other  persons,  does  not  prevail  against  the  soy- 
ereign  in  the  necessary  employment  of  public 
agents,  is  too  well  settied  upon  authority  and 
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practice  to  admit  of  controversy.  Gibbons  r. 
U.  8.  8  Wall.  269;  Story  on  Ag.  §  319.  Ad- 
mitting the  general  principle,  the  phvintiiTs 
counsel  undertakes  to  withdraw  the  present 
claim  from  its  operation,  for  that  the  convict 
was  put  to  worK  in  constructing  a  railroad,  a 
private  enterprise,  and  not  employed  at  any 
public  work  when  the  accident  occurred,  and 
thus  the  state  has  voluntarily  assumed  the 
responsibilities  of  one  of  its  own  citizens  in- 
curred under  like  circumstances.  We  cannot 
recognize  the  distinction  as  affecting  the  results, 
nor  feel  the  force  of  the  reasoning  by  which 
it  is  sustained.  We  do  not  perceive  why,  when 
convicts  employed  in  quarrying  rock  for  the 
construction  of  the  penitentiary  itjself,  the  rule 
of  liability  should  be  different  from  that  which 
controls  when  they  are  engaged  in  similar  work 
to  aid  in  the  building  of  a  railroad  or  other  less 
public  work.  They  are  in  both  cases  under  the 
control  and  supervision  of  managera  or  over- 
seers appointed  by  the  public  authorities,  and 
the  protection  of  law.  The  substitution  of  hard 
labor  out^side  of  the  walls  of  the  prison  when  the 
convict's  condition  is  normal,  and  he  has,  in 
fresh  ur,  pure  water,  and  wholesome  food, 
superior  advantages  over  a  close  confinement, 
is  a  humane  and  ameliorating  policy  in  refer- 
ence to  the  convict  himself,  as  well  as  a  more 
profitable  use  of  his  labor  for  the  state,  and 
not  coming  in  competition  with  the  trade  of 
private  persons,  and  yet  it  is  the  performance 
of  an  imposed  service  for  crime  and  answers 
all  the  purposes  of  punishment  for  its  commis- 
sion. We  are  clearly  of  opinion  that  the 
state  has  incurred  no  legal  liability  for  the 
negligence  imputed  to  the  overseer,  and  he 
alone,  if  any  one,  is  answerable  for  the  conse- 
quences of  his  neglect.  The  demurrer  must 
therefore  be  sustained,  and  the  action  dismiss-  ' 
ed. 
Action  dismissed 


PERJURY. 

We  need  not  assume  that  perjury  is  more 

Erevalent  than  it  ever  before  was.  It  is  well 
nown  that,  in  spite  of  the  natural  character 
for  down-right  veracity  the  commonness  of 
this  crime  in  English  courts  was  always  a  sub- 
ject of  lamentation  among  our  moralist.  The 
"pillory  was  especially  reserved  for  it  until 
recent  times. 

The  bishops  actually  met  in  1754  to  take 
counsel  how  to  ccpe  with  this  crying  sin. 
The  professional  perjurer  with  the  straw  in 
his  shoe  is  as  prominent  a  figure  as  any  in  our 
legal  history.  In  view  of  all  this,  we  are  not 
disposed  to  strand  the  remarks  of  Lord  Coler- 
idge and  Lord  James  Bagallay,  and  say  that 
things  are  worse  than  they  were  at  any  previous 


time.  There  is  nothing  to  show  that  the  al- 
terations first  largely  introduced  into  the  law 
of  evidence  in  1851,  and  extended,  with  mis- 
givings in  many  minds,  to  the  Divorce  Court 
lu  1860,  have  led  to  an  increase  in  {>erjury. 
After  thirty  yeara  trial  of  a  liberal  system  of 
evidence,  no  clear  reason  for  retnicing  our 
footsteps  can  be  adduced. 

But  no  one  can  be  acquainted  with  the  inside 
of  our  courts  without  being  aware  of  the  enor- 
mous amount  of  petty  perjury  which  is  perpe- 
trated there  and  which  passes  unpunished. 

Men  perjure  themselves  because  they  wish 
to  make  good  their  claims  or  escape  lia- 
bility. They  do  so  because  they  are  friendly 
to  one  of  the  parties,  or  because  they  have  once 
incautiously  out  of  court  told  someone  a  certain 
story  and  resolve  to  stick' to  it  w^hen  they  are 
subpoonaed  by  an  enterprising  solicitor,  or 
because  they  are  vain  and  wish  to  figure  in 
public  proceedings. 

These  motives  will  always  operate,  and 
cannot  be  efiectually  resisted.  But  men  com- 
mit perjury  also  because  they  assume,  with  too 
much  reason,  that  they  will  not  be  punished, 
and  this  is  a  temptation  which  might  be  dimin- 
ished by  means  too  obvious  to  require  expla- 
nation.— London  Tunes. 


PENNSLYVANIA. 

(Supreme  QmrL) 
Smith  v.  Pranqlx.    April  24, 18S2. 

Lease.— Smith  leased  a  house  of  Pransle  for  one  year. 
The  lease  was  in  writing  and  ccmtained  a  oonfension  of 
judgment  for  the  amount  of  the  year's  rent,  together 
with  notice  to  quit,  <fcc.  The  rent  upon  the  lease  was 
paid  in  full  for  the  year  the  lease  was  made.  Before  the 
expiration  of  the  3'ear  the  lessee  gave  the  lessor  notice 
that  he  would  not  remain  on  the  premises  unless  certain 
improvements  were  made ;  and  afterwarfls  removed  from 
the  premises,  first  pay  in;;  the  lessor  the  first  quarter's 
rent  in  the  new  year.  The  lessor  then  entered  Judgment 
upon  the  lease  for  the  amount  of  the  whole  year's  rent 
and  proceeded  to  issue  execution  thereon.  The  judg- 
ment was  afterwards  opened  and  the  defendant  let  into 
a  defence,  and  upon  trial  the  jury  found  in  Ibvor  of  the 
plaintiff  for  three  quarter's  rent  with  interest. 

Held^  that  there  was  nothing  to  continue  or  extend  the 
confession  of  judgment  as  security,  beyond  the  first 
year's  rent,  and  that  when  the  rent  of  that  year  was  paid 
the  judgment  was  paid.    Judgment  reversed. 

Tub  United  Brethren  Mutuat^  Adi  pkyrYdsPENMOF- 

8YLVAMIA  V,  McDERMOND. 

Insurance  Company. —In  a  contract  of  an  assured  with 
a  Mutual  Insurance  Society,  where  the  payment  of  the 
policy  is  sought  to  be  avoided,  inter  alia,  Dy  reason  of 
assured  failure  to  notify  the  Secretary  of  the  postoAoe 
address  of  himself  or  some  aarent,  AeCd,  that  aa  the  agent 
of  the  company,  was  fully  iully  informed  on  this  partlo- 
ular,  and  as  it  was  of  no  material  consequence  to  the  so- 
ciety, this  would  not  avoid  the  policy  if  the  morinary 
assessment  were  duly  paid  by  the  assured. 

What  an  agent  does  in  the  transaction  of  the  busineas 
he  is  engaged  to  perform  may  be  given  as  evidence  to 
affect  his  principal. 

In  this  case  any  declarations  made  by  the  agent  of  the 
society  between  the  time  of  the  Insurance  of  deceased 
and  that  of  his  death  could  be  given  in  evidence. 
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The  judges  of  the  supreme  court  are  makiug 
rapid  strides  in  disposing  of  cases  on  the  general 
docket.  Attorneys  interested  in  cases  from 
numbers  two  to  three  hundred  on  the  docket 
should  see  to  it,  that  their  cases  are  fully  pre- 
pared for  examination  by  the  court,  as  they  are 
liable  to  be  reached  at  any  time. 


#  •♦ 


POLITICS  AND  THE  BENCH. 


Scarcely  a  greater  curse  can  befall  a  people 
than  to  inflict  upon  them  a  political  Judge — to 
clothe  in  judicial  ermine  a  man  who  has  no 
higher  ambition  than  the  triumph  of  his  party 
faction.  This  is  a  truth  so  self  evident,  as  to 
require  no  argument  for  establishment. 

How  can  fit  men  be  secured  tor  judicial  po- 
sitions? Scarcely  by  the  hazard  of  party  con- 
ventions. These  are  governed  by  caprice, 
chance,  and,  to  a  large  extent,  sad  to  say,  cor- 
ruption. They  are  composed  of  delegates  cho- 
sen by  primaries,  which,  in  most  instances,  are 
made  up  of  the  worst  elements  of  society,  and 
run  by  political  bummers,  in  the  pay  of  sordid, 
selfish  men  whose  aim  is  to  secure  power  for 
purposes  of  pelf,  and  who  indulge  never  a  care 
or  tnought  for  the  public  weal.  They  will  in- 
struct for  the  man  for  Judge  who  will  aeree  to 
do  the  most  work  for  ttie  ticket^  regardless  of 
an V  consideration  of  character  or  fitness. 

How  lamentably  true  it  is  that,  with  the 
average  politician  of  the  present  day,  of  all 
parties,  personal  aggrandizement  and  the  spoils 
of  office  constitute  the  chief  concern. 

But  it  were  needless  to  moralize  on  this 
subject.  Deprecation  is  fruitless.  The  better 
elements  of  society  might  change  all  this  if 
they  would ;  but  no  amount  of  warning  or  ap- 
peal will  cause  them  to  assert  themselves,  and 
so  tlie  bummers  have  their  way,  and'will  have 
it. — Cotorado  Law  Reporter. 


♦  > » 


INTOXICATION  AS  A  PROXIMATE 

CAUSE. 


Davis  became  intoxicated  with  liquor  furnish- 
ed by  defendant  at  his  hotel ;  refused  defend- 
ant's invitation  to  take  him  home  in  a  stage  but 
starts  down  the  lake  in  a  skiff  and  is  drowned. 

The  wife  of  Davis  sues  defendant  under  the 
Civil  Damage  Act  and  the  General  Term 
Fourth  Department  (Davis  r.  Standish)  holds 
that  she  has  a  riffht  of  action  for  injury 
resulting  from  her  husband's  death,  and  that 
where  the  intoxication  renders  the  man  incap- 
able of  caring  for  himself,  by  reason  thei*eof 
his  death  is  produced  and  intoxication  is  the 
proximate  and  direct  cause  of  death.  ^ 

Wo  are  of  Uie  opinion  that  this  decision  wiU 
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receive  a  vigorous  overiiaaliog  in  the  Court  of 
Appeals  if  taken  there.  How  the  defendant 
could  possibly  have  contemplated  such  a  result 
eo  as  to  brin^  his  act  of  liquor  selling;^  within 
the  rule,  making  it  the  proximate  cause,  is  more 
than  we  can  understand  from  anything 
reported  in  the  case.  While  the  decision  is 
apparently  supported  by  some  Illinois  cases,  it 
is  a  pioneer  case  in  this  state,  which  oueht  to 
be  well  digested  and  reviewed  at  Albany  before 
becoming  a  precedent,  if  the  old  maxim  is  to 
retain  its  place  as  a  living  legal  principle  in 
questions  of  damage. — Broo/dyn  Daily  Rec-^ 
ord. 


♦  •^ 


AN  AFFIDAVIT  BY  TELEPHONE. 


John  Freeman,  assistant  book-keeper  in  the 
department  of  public  works,  and  notary  public, 
beibre  whom  the  various  foremen  are  required 
to  swear  that  the  pay-rolls  submitted  by  them, 
are  correct,  took  the  affidavit  of  William  Iniiess, 
foreman  of  repairs  at  the  crib,  by  telephone. 
Havine  called  the  crib,  the  following  colloquy 
ensued: 

''Is  this  William  Inness?  " 

"Yes." 

"I  hold  in  my  hand  the  pay-roll  submitted 
by  you  for  the  month  of  August.  Are  you 
willing  to  swear  that  it  is  correct  ?  " 

"I  am." 

"Take  off  your  hat  and  holdup  your  right 
hand." 

"I  have  done  so." 

"You  solemnly  swear  that  the  August  pay- 
roll for  repairs  at  the  crib  is  correct?  " 

"I  do." 

Mr.  Freeman  readily  distinguished  Mr. 
Inness'  voice  and  savs  an  oath  taken  by  tele- 
phone is  binding  in  law. — Chicago  News. 


'♦  ♦ » 


UTILITY  OF  BAR  ASSOCIATIONS. 


The  following  is  from  an  address  delivered 
by  A.  W.  Slay  back,  Esqr.,  of  St.  Louis,  before 
the  members  of  the  Colorado  Bar,  at  Denver, 
^  iptember  11th,  1882 : 

Lawyers  devote  their  lives  to  the  advocacy 
of  human  rights  .and  to  the  proper  adminis- 
tration of  justice. 

They  study  books  and  study  men.  They  in- 
vestigate science  itself,  and  thrust  the  probe  of 
disputation  into  the  very  vitals  of  philosophy  in 
order  that  truth  may  live  and  error  die. 

The  discipline  of  their  profession  tends  to 
enlarged  and  constantly  enlargiuj^  charity. 
They  know  what  it  is  for  the  best  of  friends  to 
maintain  different  opinions  upon  an  agreed 
Btate  of  facts.    They  know  what  it  is  to  see 


their  deepest  and  most  earnest  convictions 
overruled  by  the  solemn  judgment  of  courts, 
whose  honesty  of  purpose  cannot  be  questioned; 
and  again,  where  their  own  doubts  prevail, 
thev  hnd,  after  careful  argument,  that  the  ac- 
tual right  is  where  they  first  surmised  a  wrong. 
The  Legislature  frames  a  law ;  the  courts  ex- 
pound it;  but  the  lawyers  must  see  that  the 
law  so  made  and  expounded  is  properly  appli- 
cable to  the  facts  of  each  particular  case. 
Differences  of  opinions  arise — honeat  differ- 
ences. It  is  not  true  that  lawyers  see  a  cfaing 
as  they  are  paid  to  see  it.  It  is  the  mission  of 
the  true  lawyer  to  settle  controversies^  not  to 
foster  them.  But  when  controversies  have 
arisen,  they  should  be  determined  according  to 
the  eternal  principles  of  truth  and  justice,  and, 
in  ascertainmg  the  correct  application  of  these 
principles,  there  should  be  the  greatest  latitude 
of  tree  discussion  and  the  total  banishment  of 
all  personal  aniniosity. 

A  proper  respect  for  the  law  is  best  engen- 
derea  among  the  people  whenever  they  see  all 
the  officers  of  the  courts  conducting  them- 
selves with  decorum  and  integrity. 

Instead  of  rerarding  the  practice  ot  law  as  a 
system  of  cunning  tricks  and  devices,  the  true 
advocate  beholds  in  it  the  majesty  and  benev- 
olence of  peace  and  order ;  protection  against 
ruffiantly  violence  the  shelter  of  the  weak 
against  the  strong;  the  checking  of  craftiness 
and  fraud  upon  the  unwary  or  the  helpless ; 
the  assertion  of  that  pure  type  of  liberty  which 
deprives  no  man  of  his  property  or  his  pleasure 
so  long  as  he  inflicts  no  damage  upon  society, 
or  the  individuals  who  compose  society ;  and 
the  acyustment  and  distribution  of  property 
and  privilege  so  that  no  man  ^hall  suner  in  his 
feelings,  or  lose  that  which  is  his  own  without 
obtaining  prompt  and  adequate  redress. 

What  moral  and  physical  courage  is  required 
to  make  a  man,  who  is  trained  to  please  it  he 
can,  stand  up  for  the  rights  of  a  client,  or  the 
cause  he  deems  proper,  while  the  public  sen- 
timent is  all  against  him  ?  It  is  some  strength 
to  the  champion  of  justice  at  such  an  hour  to 
feel  that  he  has  the  respect,  the  confidence  and 
the  sympathy  of  his  manly  professional  breth- 
ren. 

Bar  associations  are  designed  to  cultivate 
fraternal  feelings  among  honorable  members, 
the  men  who  are  imbued  with  the  philosophy, 
and  alive  to  the  dignity  of  the  leiral  profes- 
sion and  to  elevate  the  standard  ofethicsf. 

Lawyers  are  often  hated  unjustly  for  es* 
pousing  a  cause  which  has  but  few  friends;  but 
it  becomes  their  duty  to  see  that  the  law  is 
administered  without  fear,  favor  or  affection, 
regardless  of  popular  clamor,  and  independent 
of  personal  feelings. 
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The  Bar  Association  is  a  8ti;<^i]gtb  an^  refuge 
to  the  honorable  man,  and  it  is  a  dread  to  the 
evil-doer. 

No  saint  ever  wore  a  robe  that  some  demon 
would  not  steal  to  serve  tbe  devil  in  ;  and,  of 
course,  a  bad  man  will  now  and  then  gain  ad- 
mittance to  the  bar.  But  take  them  numerical- 
IjT,  as  compared  with  other  callings  and  profes- 
sions, and  the  average  standard  of  honor  and 
integrity  is  as  high,  if  not  higher,  in  the  legal 
.profession  than  in  any  other.  I  will  make  no 
exception.  And  the  jokes  and  jibes  at  lawyers' 
expense,  and  the  caricatures  made  of  them  by 
witless  dramatists,  to  please  ignorant  and  vi- 
cious auditories,  while  generally  treated  as  be- 
neath all  notice  by  lawyers,  are  nevertheless 
aimed  at  a  very  limited  "^portion  of  the  pix>fe8- 
sion,  whose  members  it  is  the  mission  of  the 
Bar  Association  to  weed  out 

Those  of  you  who  have  belonged  to  such  or- 
ganizations in  older  states  have  witnessed 
their  beneficial  influence,  not  only  upon  the  bar 
but  upon  the  entire  community. 

The  Bar  Association  is  an  adjunct  of  ad- 
vanced civilization,  educating  the  conscience 
of  the  profession  and  drawing  a  line  between 
the  regulars  and  the  guerrillas  in  the  great  army 
of  law  and  order. 

In  a  country  where  government  itself  simply 
means  the  supremacy  of  law,  rather  than  the 
will  or  the  opinion  of  any  individual  whatever, 
it  has  a  tendency  to  elevate,  enlighten  and 
advance  the  character  of  the  legal  profession, 
exalts  the  standard  of  civilization,  and  benefits 
the. entire  community. 

In  a  progressive  age  and  a  prosperous  and 
progressive  country  erroneous  judgment  can 
no  longej  mark  injustice  with  the  exploded 
sanction  of  authority.  It  is  the  axiom  of 
modem  learning,  that  law  is  discovered,  not 
made,  and  decisions  have  weight,  not  according 
to  their  antiquity,  but  in  proportion  as  they 
conform  to  correct  reasoning  and  sound 
sense. 

Jurisprudence  constitutes  so  important  a 
part  in  numan  afiTairs,  that  whatever  nien  find 
worth  struff^ling  for,  must  rank  in  secondary 
and  subordinate  position  to  the  paramount 
consideration  of  establishingcorrectprinciples, 
for  the  assertion  and  maintenance  of  human 
rights  and  the  redress  and  punishment  for 
human  wrongs.  For  the  security  of  life,  prop- 
ertv  and  peace  of  mind,  the  people  must  often 
look  to  their  lawyers. 

Confidence  must  be  reposed,  propertv  must 
be  entrusted,  responsibilities  must  beloaged  in 
the  lawyer.  If  he  proves  unfaithful  or  treach- 
erous, scarcely  any  punishment  is  considered 
too  severe  for  nim ;  but  there  is  one  punishment 
he  is  always  sure  to  get,  and  that,  too,  not  easy 


to  be  borne,  and  that  is,  the  united  scorn  and 
contempt  of  all  the  honorable  members  of  the 
profession.  And  there  is  no  possible  solace 
in  any  transient  advantage  that  can  compensate 
an  apostate  practitioner  for  bringing  that  sort 
of  disgrace  upon  himself  which  will  not  fade 
or  wash  out. 

Whatever  lends  dignity  to  the  court  and  its 
officers  carries  dread  to  the  breast  of  the 
wrong-doer.  Whatever  lessens  the  estimate  in 
which  lawyers  are  held,  impedes  the  adminis- 
tration of  justice;  and  the  estimate  lawyers 
entertain  for  each  other  is  apt  to  extend  to  the 
community  outside.  They  are  presumed,  like 
brothers,  to  know  each  other ;  and  I  venture 
to  assert  that  no  man  can  rise  to  distinction 
and  success  at  the  American  bar,  in  any  of  the 
states,  unless  he  passes  through  that  straight 
and  narrow  gateway — the  recognition  and 
endorsement  of  his  brother  lawyers.  It  mav 
come  slowly,  reluctantly,  but  it  must  and  will 
come,  if,  by  his  conduct,  bearing,  learning  and 
industry,  tbe  practitioner  secures  the  good  will 
and  the  applause  of  his  professional  brethren. 

Hence  the  importance  of  cultivating  those 
amenities,  courtesies  and  decencies  of  debate 
which,  amid  the  conflicts  of  interests  and  the 
collisions  of  intellects,  do  not  detract  from  the 
force  of  an  argument  or  the  scope  of  true  rea- 
son, and  yet  impart  sweetness  and  serenity  to 
the  labors  and  disappointments,  the  heartaches 
and  the  anxieties  of  a  lawyer's  life. 

The  rivalries  and  contentions  of  lawyers  often 
give  them  the  appearance  of  gladiators  pitted 
against  each  other  for  the  mere  purpose  of 
anbrding  savage  satisfaction  to  their  spectators, 
by  reason  of  the  punishment  and  pain  they 
inflict  upon  each  other.  To  the  zealous  advo- 
cate, alive  to  his  client's  interest  and  cause, 
this  is  a  tempting  trap.  But  it  is  a  fatal  trad' 
for  the  peace  and  the  prosperi^  of  the  profes- 
sion. There  should  be  some  influence  hanging, 
ever  overhanging  us,  to  remind  us  that  our 
opponent  in  the  argument  is  personally  a 
brother  and  a  friend,  whose  sympathies  and 
sufferings,  labors  and  fellowship  should  not  be 
sacrificed  on  the  foul  altar  of  false  advantage. 

The  Bar  Association  tends  to  refine  the  social 
pleasures  and  to  soothe  the  angry  impulses,  and 
affords  a  sort  of  locus  penitentue  for  good  feWow^ 
to  make  friends  again  after  they  have  been 
temporarily  angry  with  and  estranged  from 
each  other.  Its  influence  is  at  once  elevating 
and  comforting,  and  those  who  i^tand  aloof  from 
such  organizations  are  not  full  and  well- 
rounded  men,  but  are  somewhere  deficient. 

Although  Missouri  has  been  a  state  for  about 
fifty-two  years,  our  Bar  Association  is  only 
going  on  two  yeara  old.  The  St.  Louis  Bar 
Association  was  organized  several  years  before 
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that  of  the  state,  and  was  found  to  work  so 
well,  that  the  lawyers  throughout  the  state 
were  encouraged  to  establish  a  co-operative 
and  more  general  organization.  The  effect 
and  inflaence  of  the  St.  Louis  Bar  Association 
upon  the  Legislature  of  the  state  have  been 
marked  and  gratifying. 

The  statutes  relating  to  civil  practice  and  to 
a  large  number  of  important  topics  have  been 
improved  and  corrected  by  bills  drawn  by  our 
committee',  discussed,  matured  and  recom- 
mended by  the  association ;  and  whenever  the 
Legislature,  for  vrant  of  time  or  for  want  of 
intelligence,  neglected  to  heed  the  suggestions 
of  the  association,  we  always  had  tne  satis- 
faction to  believe  the  Legislature  was  wrong. 

The  promoting  of  social  relations  and  good 
feeling  among  the  members  has  also  marked 
the  history  o?  our  association,  and  I  cordially 
congratulate  the  members  of  the  profession  in 
your  magnificent  young  state,  where  every- 
thing seems  new  except  your  civilization,  upon 
securing  for  yourselves  the  advantages  of  Luch 
an  association. 

You  have  done  that  within  six  years  which 
it  took  other  states  fifty  to  accomplish. 
Colorado  owes  much  of  its  rapid  development 
to  the  sage  counsel,  the  brilliant  abilities  and 
tne  progressive  spirit  of  her  bar.  Colossal 
fortunes  have  grown  up  under  their  advice. 
Many  of  them  were  aistinguished  in  other 
.states  before  they  drifted  here  for  health,  or 
business  ;  and  among  the  number,  if  you  will 
excuse  a  personal  allusion,  which  is  not  invid- 
ious, there  is  one — homoprobus  d  integer — who, 
standing  at  the  head  of  a  noted  bar  in  a  city 
of  Missouri,  with  the  generosity  of  a  prince 
and  the  wisdom  of  a  sa^e,  directed  the  law 
studies  and  gave  a  helping  hand  to  many  a 
young  man  struggling  for  admission  to  the  bar, 
i;nd,  among  them,  to  one  who  comes  to-day 
Irom  a  distant  home,  that  he  may  return  to 
him  and  thank  him. 


»• » 


QUEER  PENALTIES. 


OLD-FASHIONED  DIVORCS  AND  ITS  GONSBQUfiNCBS 
-^WHIPPING  OR  BANISHMENT — THE  FIRST  DE- 
CREE ON  RECORD  IN  AMERICA — A  NICE  KIND 
OF  CHIVALRT. 


The  Donelly  divorce  case,  and  the  scathing 
remarks  by  Judge  Yah  Brunt  on  the  mon- 
htrous  injustice  of  our  state  laws  in  treating 
an  accused  woman  worse  than  a  criminal 
charged  with  murder,  have  had  the  effect  of 
bringing  the  whole  subject  of  divorce  legisla- 
tion prominently  before  the  public. 

In  one  of  the  Pennsylvania  ferry-boats  an 


elegantly  attired  matron  was  heard  to  re- 
mark :  '"New  Yorkers  boast  of  their  chival- 
rous consideration  for  woman;  it  is  a  nice 
kind  of  chivalrv — that  which  discriminates 
in  favor  of  a  guilt-steeped  murderer  against  a 
woman  who  may  justly  or  unjustly  have  been 
unfaithful  to  her  husband.  Women's  rights 
are  evidently  growing  worse  instead  of 
better, 

AS   RESPECTS   DIVORCE." 

Pondering  on  this  remark  our  represen- 
tative called  upon  several  lawyers  of  his 
acquaintance  and  inquired  about  the  divorce 
laws  which  obtained  in  Revolutionary  times 
and  prior  thereto.  The  quest  had  the  effect  of 
bringing  under  the  writer's  notice  some  cu- 
rious facts  concerning  the  inception  of  divorce 
courts  in  this  county,  and  the  unique  forms  of 
punishment  meted  out  to  offenders. 

FIRST   AND   FOREMOST. 

The  Colony  of  Massachusetts  Bay  was  the  first 
Government  in  the  English-speaking  world, 
excepting  that  of  Scotland,  which  provided 
for  the  relief  of  marital  misery  bv  divorce. 
This  act  was  passed  by  the  Gteneral  Court  of 
Massachusetts  in  1689,  and  in  1658  was  re-en- 
acted in  an  amended  form.  It  was  pointed 
out  to  the  writer  as  a  remarkable  coincidence 
that  this  order  was  adopted  lust  at  the  time 
when  Captain  John  Underhill  was  cavorting 
around  the  Colony  with  the  wife  of  Gk>odman 
Faber,  and  attempting  to  lead  astray  the  wife 
of  Goodman  Homes,  and  marveling  that  for 
six  months  she  resisted  all  his  fascinations.  The 
first  decree  .of  divorce  under  the  newly-born 
act  was  a  decree  of  nullity.  It  was  entered  in 
1639,  and  is  recorded  as  follows :  *'  Jam^  Lux- 
ford,  being  presented  for  having  two  wives, 
his  last  marriage  was  declared  void,  or  a  nulli- 
ty thereof,  and  to  be  divorced,  not  to  come  to 
tne  sight  of  her  whom  he  last  took^and  he  to 
be  sent  away  for  England  by  the  first  opportun- 
ity ;  and  all  that  he  hath  is  appointed  to  her 
whom  he  last  married  for  her  apd  her  children ; 
he  is  also  fined  100  pounds,  and  to  be  set  in  the 
stocks  an  hour  upon  a  market  dav  after  the 
lecture."  Turning  to  New  York,  or  as  it 
was  then  termed  New  Amsterdam,  it  wa§  as- 
certained that  the  historical  manuscripts  in  the 
office  of  the  Secretary  of  State  at  Albany, 
indorsed  «<  1630-1664,"  conUin  the  three  follow 
ing  cases :  '^  1665— John  Hicks  obtained  a  di- 
vorce from  Hardwood  Lonfi:,  with  leave  to  re* 
marry.  1657 — John  George  Baldingh  (Bald- 
win) obtained  a  divorce  from  Abi^il  bald- 
ingh. 1664 — ^Annabel  Adrians  obtained  a  di- 
vorce from  Aert  Pieterson  Tack  for  bigam;^." 
The  same  volume  contains  some  curious  pic- 
tures of  connubial  life  in  New  York  under  the 
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bonign  dynasty  of  thd  Dutch.  For  inetauce 
there  are  senteuces  of 

WHIPPING   AND   BANISHMENT 

Affainst  Yutil  Jan^n,  for  living  with  Jan  Par- 
cel, and  of  Laurens  Duyts,  who  for  selling  his 
Tutie  Janseu,  and  ibrcin^  her  to  live  with 
another  man,  and  for  living  also  himself  in 
adultery,  was  ^'to  have  a  rope  tied  around  his 
neck  and  to  be  severely  flogged  ;  to  have  his 
right  ear  cut  oif,  and  to  be  banished  for  fifty 
years/'  And  John  Parcel,  for  living  with  this 
Yutie  Jansen,  whom  he  had  thus  bought  from 
her  own  husband,  was  ^*to  be  placed  at  the 
whippingpost,  with  two  rods  in  his  arm,  to 
be  banished  twenty  years,  and  to  pay  of  a 
hundred  guilders  with  cost."  The  fourth  party 
Oeesje  Jansen,  for  living  with  Laurens  Duyts 
was  ''to  be  conducted  to  the  whipping-post, 
and  fastened  thereto,  the  upper  part  of  her 
body  being 

STRIPPED  NAKED, 

And  two  rods  placed  in  her  hands,  to  be  after- 
ward conducted  in  that  wise  outside  the  gates 
of  the  city,  and  banished  the  province  for  the 
term  of  thirty  vears  with  costs.'*  Thus  .Iva 
Dircksen,  for  adultery,  was  to  be  conducted  to 
the  whipping-post  while  Oeesje  Janseu  was  re- 
ceiving her  stripes,  there  to  witness  the  pun- 
ishment inflicted,  then  to  be  banished  tor  the 
term  of  fifty  years."  The  practice  of  *'  bund- 
ling" having  led  to  gross  abuses,  an  ordinance 
was  passed  in  1658  to  oblige  parties  to  marry 
after  publication  of  the  bans,  and  forbidding 
their  nving  together  until  they  had  been  legally 
married.  ^'It  has  been  an  ancient  custom 
ot  much  longer  standing  than  the  city,"  says 
the  author  ot  a  history  ot  Kew  York,  <<to 
'bundle' '  after  the  publication  of  the  bans." 
Two  more  cases  of  divorce  under  the  Dutch 
dynasty  are  on  record  for  the  year  1674.  ^<  At 
a  Council  in  Fort  William  Hendrick," 
Catrina  Lane  reauesting  divorce  and  separa- 
tion from  her  nusband,  Daniel  Lane,  -'the 
Gk>vemor-Oeneral  and  Council  of  New  Neth- 
erlands," ordered  that  in  case  Daniel  Lane, 
who  had  absconded,  ''do  not  present  himself  in 
Court  within  six  months,  and  purge  himself  of 
the  crime  with  which  he  is  accused,  letters  of 
divorce  should  be  granted  to  the  petitioner." 
The  other  case  was  that  of  Abigail  Messenger 
r.  Richard  Darlin.  In  1708  ancient  Gotham 
was,  no  doubt,  greatly  exercised  over  the  case 
of  Hannah  Taylor,  inasmuch  as  it  aflTorded  the 
gossip-mongers  of  that  day  a  novel  study  of 

laSCBGBKATION, 

And  also  of  extradition  in  Connecticut  at  that 
time.  The  evidence  showed  that  Hannah 
lived  with  a  negro  servant  in  New  York,  and 
she  was  cited  b3bre  'Hhe  Court  of  Assistants" 


at  Hartford.  The  lady  disregarded  the  cita- 
tion, and  a  remiisition  was  made  on  the  Gov- 
ernor of  New  Xork  tor  her  arrest  and  rendi- 
tion to  answer  her  husband's  petition  for  a 
divorce.  "  It  may  be  deemed  a  bold  proposi- 
tion," said  a  well-known  lawyer,  "to  state  that 
one  of  the  objects  for  which  our  Revolu- 
tionary sires  fought  and  shed  their  blood  was 
the  liberty  of  divorce  "  But  it  is  a  striking 
fact  that  the  efforts  of  Gporge  III.  to  deprive 
the  Colonists  of  this  liberty  culminated  in 
1773,  and  that  in  less  than  two  years  after 
the  Colonists  were  in  aiTus.  In  177S  George 
III.  issued  instructions  to  all  the  Governors 
on  this  side  the  Atlantic  in  the  followine 
terms:  "  It  is  our  expressed  will  and 
pleasure  that  you  do  not,  upon  any  pre- 
tense whatever,  give  your  assent  to  any 
bill  or  bills  that  may  have  been  or  shall 
hereafter  be  passed  by  the  Council  and  Assembly 
under  your  government  for  the  naturalization 
Of  aliens,  nor  for  the  divorce  of  persons  joined 
together  in  holy  marriage."  These  Royal  in- 
structions were  not  regarded  in  Massachusetts, 
Rhode  Island  and  Connecticut. 

TUB  CASB   OF   GOODY  BECKWITH, 

Which  caniQ  up  in  the  colony  of  New  Haven 
in  1865,'  furnishes  an  instance  where  the  re- 
spondent was  permitted  to  testify  in  her  own 
oehalf. 

In  1862,  in  Connecticut,  Bridget  Baxter  ob- 
tained a  divorce.  Some  of  her  husband's  love 
letters  were  put  in  evidence,  and  the  testimony 
of  experts  in  handwriting  was  allowed. 

THB  GROUND  FOR  WHICH   DIVORCBS 

Were  granted  in  the  Colonies  of  Rhode  Island^ 
Massachusetts  and  Connecticut  were  indicated 
by  Governor  Winthrop  when  he  said,  "the  of- 
ficers of  this  body  politic  have  a  rule  to  walk  by 
in  all  their  administrations,  which  rule  is  the 
word  of  God." 

Verse  16  of  the  seventh  chapter  of  Cor- 
inthians formed  the  basis  of  the  ancient  New 
England  divorce  law.  Its  point  lies  in  the  fol- 
lowing sentence:  "If  the  unbelieving  depart, 
let  him  depart,*'  and  that  is  good  divorce  law 
down  in  the  Nutmeg  State  to  this  day. 

In  1665  the  following  case  occured  in  Rhode 
Island:  Peter  Tollman  applied  for  a  divorce 
from  his  wife  on  the  ground  of  adultery.  The 
woman,  being  brougnt  before  the  Assembly, 
was  permitted  to  testify  for  herself,  and  she 
promptly  admitted  the  charge.  The  petition 
was  granted  at  once,  and  then  the  lady,  upon  her 
own  confession,    was  arraigned  for  sentence. 

The  penalty  was  a  fine  and  whipping  and 
she  was  accordingly  sentenced  by  the  terms  of 
the  law  to  pay  the  fine  of  £10  ana  to  receive 

FIFTBBN   STRIPB8 

At  Fortsmoqth  on  the  ensuing  Monday,  and 
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on  the  following  week  another  fifteen  Btripee  at 
Newport,  and  to  be  imprisoned  until  the  sen- 
tence was  fulfilled.  Upon  her  petition  for 
mercy  the  Court  again  examined  her  as  to 
whetner  she  intended  to  return  to  her  husband. 
This  she  refused  to  do  upon  any  terms. 
Her  petition  was  thereupon  denied,  and  she 
was  remanded  for  punishment,  which  was  con- 
scientiously administered  in  the  manner  and  at 
at  the  places  specified. 

As  to  the  cause  which  led  to  the  legalization 
of  divorce  at  so  early  a  period  of  our  country's 
histoiy,  a  competent  authority  says :  *'  Various 
facts  and  circumstances  contributed  to  render 

THB  PRACnCB  OF  DIVORCB  ACCEPTABLE 

Here— the  general  rejection  of  the  sacramental 
law  of  marriage ;  the  solemnization  of  marriages 
by  civil  magistrates  rather  than  by  clergymen ; 
the  frequent  coming  to  the  colonies  of  men  who 
had '  left  their  wives  at  home ;'  the  great  diffi- 
culty of  living  here  and  carrying  on  agricultural 
{mrsuits  without  wives,  and  the  necessity  of  af- 
brding  enterprising  men  and  worthy  women 
an  opportunity  to  reconstruct  their  domestic 
relations  and  take  a  new  departure  on  the 
voyage  of  life." — N.  Y.  Exchange. 


CONSTITUTIONAL  LAW— SAN  FRANCISCO 
"LAUNDRY  ORDINANCE." 


U.  8.  CIRCUIT  COURT— CALIFORNIA. 


Inbb  Quono  Woo. 


July,  1882. 

Ao  ordinmnos  of  the  dt j  of  San  Franoisoo  reguUted 
by  a  Byatem  of  licenses  the  business  of  Unndries  within 
■necined  limits  nnder  penalties  Ibr  misdemeanor,  ffeld^ 
Aat  the  ordinance  was  void;  that  where  licenses,  are 
merely  a  means  of  prohibiting  any  of  the  vocations  of 
life  (not  injurious  to  pubUc  morals,  health,  etc.),  they 
cannot  be  upheld. 

Habeas  corpus. 

In  May,  1882,  an  ordinance  was  passed 
by  tbe  board  of  supervisors  of  San  Fran- 
cisco, to  take  effect  in  June  following,  to 
regulate  tbe  business  of  laundries.  In  its  first 
section  tbe  ordinance  declares  that  after  its  pas- 
sage it  sball  be  unlawful  for  any 'person  *'  to  es- 
tablish, maintain,  or  carry  on  any  laundry 
within  that  portion  of  San  Francisco  lying  and 
being  east  of  Ninth  and  Larkin  Streets,  without 
having^  first  obtained  the  consent  of  the  board  of 
supervisors,  which  shall  only  be  granted  upon 
the  recommendation  of  not  less  than  twelve  cit- 
isens  and  tax-payers  in  the  block  in  which  the 
laundry  is  proposed  to  be  established,  main- 
tainedi  or  carried  on. "  The  second  section  de- 
clares that  the  license  collector  shall  not  issue  a 
lioense  to  any  person  or  persons  proposing  to  es- 
tablish, maintain,  or  carry  on  a  laundry  within 
the  limits  mentioned,  unless  he  she.  or  they 
shall  first  have  obtained  from  tbe  boara  of  super- 


vieors  their'written  consent  thereto,  based  upon 
the  reccmunendation  of  citizens  and  tax-payers, 
as  provided  in  the  first  section.  The  third  sec- 
tion mnkes  the  violation  of  theee  provisions  a 
misdemeanor,  upon  conviction  of  which  the 
party  may  be  punished  bv  a  fine  not  exceeding 
one  thousand  ilolhirs,  or  fn*  imprisonment  not 
excecdiiig  six  months,  or  by  both.  The  peti- 
tioner is  a  chinanian  held  under  a  warrant  for 
violating  the  ordinance. 

Field,  J. 

The  question  presented  is  the  validity  of  the 
ordinance  in  requiring,  for  the  issue  of  a  license 
to  "  establish,  maintain,  or  carrv  on  "  a  laundry 
within  the  limits  mentioned,  the  recommenda- 
tion of  twelve  citizens  and  tax-payers  in  the 
block  in  which  the  laundry  is  to  be  "estab- 
lished, maintained,  or  carried  on. "  The  ordi- 
nance in  terms  covers  all  laundries,  whether 
used  for  the  separate  wants  of  a  family  or  for 
the  washing  of  clothes  of  others  for  hire.  We 
shall  assume,  however,  that  it  has  reference  only 
to  laundries  of  the  latter  class.  It  is  directed 
equally  agaiilst  those  who  establish  them,  thos^ 
who  maintain  them,  and  those  who  carry  them 
on.  If  the  recommendation  of  any  parties  in 
the  block  can  be  required  as  a  condition  of  grant* 
ing  the  license  for  either  of  these  purposes,  tbe 
number  is  a  matter  of  discretion  with  the  super- 
visors. They  may  require  the  recommendation 
of  double  or  treble  the  numberdesignated ;  they 
may  exact  the  unanimous  recommendation  of 
the  citizens  and  tax-payers  of  the  block.  Nor 
need  they  confine  the  recommendation  required 
to  citizens  and  tax-payers:  any  other  class  may 
be  equally  designated.  Tney  may  require  it  of 
some  of  our  worthy  resident  aliens  from  Europe 
—gentlemen  of  Irish  or  German  nativity,  in- 
deed, if  they  can  make  the  exercise  of  their  leg* 
islative  power  in  the  granting  of  licensee  de- 
pendent upon  the  approval  of  anybody  else, 
they  may  place  the  approval  with  whomsoever 
they  may  deem  best,  and  no  one  can  control 
their  action. 

They  have  the  power,  by  the  Act  of  April  26, 
1863,  "to  {(robibit,  and  suppress,  or  exclude 
from  certain  limits,  or  to  regulate,  all  occupa- 
tions, bouses,  places,  pastimes,  amusements,  ex- 
hibitions, and  practices,  which  are  against  good 
morals,  contrary  to  public  order  and  decency,  or 
dangerous  to  the  public  safety.  '*  But  the  Dusi- 
nessof  a  laundry — that  is  the  washinji^  of  cloth- 
ing and  cloths  of  various  kinds,  and  ironing,  or 
pressinff  them  to  a  condition  to  be  used — is  not 
of  itself  against  good  morals,  or  contrary  to  pub- 
lic order  or  decency.  It  is  not  ofTensive  to  the 
senses,  or  disturbing  to  the  neighborhood  where 
conducted,  nor  is  it  dangerous  to  the  public 
safety  or  health.  It  would  be  absurd  to  affirm 
that  it  is.  If  it  be  conducted  in  a  manner  that 
is  offensive  or  dangerous,  the  supervisors  may 
direct  the  manner  to  be  changed,  and  prescrifcie 
regulations  for  its  prosecution.  If  the  ouilding 
in  which  it  is  carried  on  is  by  its  structure,  form 
or  material  unsafe,  the  supervisors  may  by 
proper  proceedings  have  it  altered  or  removed. 
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This  power  the  siipervi8or8  pocfaef^s  with  refer- 
jenoe  to  all  avocationn  and  tho  buildingi^in  which 
they  are  pmccecutod.  All  business  must  1>&  £o 
conducted  as  not  to  endanger  the  public  safety 
and  health.  Here  we  are  concerned  only  with 
the  busincps  of  a  hiundrj-  by  iLself ;  the  manner 
or  the  buildings  in' -which  it  is  conducted  are 
not  before  us.  The  ordinance  iipplies  as  well  to 
a  laundry  in  a  fireproof  building  as  to  one  in  a 
wooden  shanty.  In  tlie  business  of  a  laundry 
by  itself,  there  is  nothing  objectionable  that 
may  not  be  urged  against  all  occupations  in  the 
city  and  county.  If,  therefore,  tne  supervisors 
can  make  its  prosecution  dejiond  upon  the  ap- 
proval ^f  others  in  its  neighborhood,  they  may 
require  a  similar  approval  for  the  prosecution  of 
other  business  equally  inoffensive.  They  may 
require  members  of  the  bar  to  close  their  offices 
against  professional  business  unless  they  can  se- 
cure the  recommendation  in  their  behalf  of  such 
Crties  in  the  block  where  the  offices  are,  as  may 
designated.  So,  too,  with  bankers,  merchants, 
traders,     mechanics,     journalists,     publishers, 

Crinters, — indeed,  with  all  brainworkers  and 
andworkers, — the  pursuit  of  their  avocations 
in  particular  localities  mav  be  made  to  depend 
not  upon  their  wishes,  their  means,  the  position 
of  their  property,  the  facilities  afforded  tor  their 
business,  but  upon  the  favor  or  caprice  of  oth- 
ers, whose  actions  they  cannot  control  by  any 
legal  proceedings.  A  party  might  not  even  be 
able  to  obtain  a  license  to  carry  on  business  on 
his  own  land,  provided  he  should  possess  an  en- 
tire block,  and  it  should  not  be  occupied  by  oth- 
ers who  could  give  the  recommendation  exacted. 
Such  a  restriction  upon  the  freedom  of  pursuit 
of  a  lawful  occupation  is  not  authorized  oy  any 
power  vested  in  the  board  of  supervisors ;  and 
it  may  be  doubted  whether  it  could  be  author- 
ised by  any  legislative  body  under  our  form  of 
government. 

The  supervisors  are,  it  is  true^  empowered  by 
the  Act  c«  March  3, 1872,  to  "  license  and  regu^ 
late  all  such  callings,  trades,  and  employments 
as  the  public  good  may  require  to  be  licensed 
and  regulated,  and  as  are  not  prohibited  by 
law,"  but  their  power  cannot  be  delegated  by 
them  to  others,  or  its  exercise  made  dependent 
upon  others'  consent.  The  power  of  legislation 
vested  in  them  is  a  public  trust,  which  can  only 
be  executed  in  consonance  with  the  ffeneral  pur- 
poses of  the  municipality,  and  insuDordination 
to  the  general  laws  and  policy  of  the  state. 
Their  ordinances  must  be  reasonable,  that  is, 
not  oppressive*  nor  unequal,  nor  uniust  in  their 
operation,  or  tney  will  not  be  upheld.  Such  is 
the  well  established  doctrine  with  respect  to  the 
legidation  of  municipal  bodies.  In  Ex  parte 
,  Fmnkf  i(  was  applied  by  the  Supreme  Court  of 
'California  to  an  ordinance  passed  by  the  super- 
visors, under  the  act  in  question,  exacting  a  li- 
cense for  selling  goods,  and  fixing  a  different 
rate  where  the  goMs  were  within  the  corporate 
limitsor  in  (mnstto  tothecity,  and  where  the 
goods  were  without  the  city  and  not  in  tranntu 
to  it    The  ordinance  was  held  to  be  unjust,  op- 


pressive,  unequal  and  partial,  and  for  these  rea- 
sons, as  well  as  because  it  was  in  restraint  of 
trade  between  the  city  and  the  interior  of  the 
state,  was  adjudged  to  be  void.  The  decision  of 
the  court  was  accompanied  by  some  very  just 
observations  upon  the  limitations  to  the  exer- 
cise of  legislative  power  in  the  passage  of  ordi- 
nances by  municipal  bodies.    5z  Cal.  606. 

Licenses  for  callings,  trades  and  employments 
may  be  reauired  by  the  supervisors  where  the 
nature  of  the  business  demands  special  knowl- 
edge or  qualifications  on  the  part  of  the  party, 
as  in  the  case  of  dealers  in  drugs.  They  may 
also  be  required  as  a  means  of  raising  revenue 
for  municipal  purposes.  But  in  neither  case 
can  they  bo  required  as  a  means  of  prohibiting 
any  of  the  avocations  of  life  which  are  not  in- 
jurious to  public  morals,  nor  offensive  to  the 
senses,  nor  dfangerous  to  tne  public  health  and 
safety.  Nor  can  conditions  be  annexed  to  their 
issue  which  would  tend  to  such  a  prohibition. 

The  exaction  for  any  such  purpose  of  a  license 
to  pursue  an  avocation  of  this  nature,  or  mak- 
ing its  issue  dependent  upon  conditions  having 
such  a  tendency,  would  be  an  abuse  of  author- 
ity. Such  is  evidently  the  tendency  and  pur- 
pose of  the  conditions  required  in  the  ordinance 
m  question  in  this  case,  and  we  have  no  doubt 
of  its  invalidity  for  that  cause. 

Prisoner  discnarged. — Pacific  Cdaal  Law  Journal, 


♦  • » 


MASTER  AND  SERVANT— NEGLIGENCE— 
FELLOW-SERVANT— PLEADING. 


U.  S.  CIRCUIT  COURT— COLORADO. 


DuNHEAD  V.  American  Mm ino  and  Smelting  Co. 

July,  1882. 

In  an  sotion  soiindlns  in  damaoes  ajgainst  a  master  for 
negUgenos  of  a  fellow-aervant,  tfie  jplalutiif  must  allege 
that  the  injury  was  not  eaoaed  by  bis  own  want  of  care 
and  caution,  and  tbat  be  bad  no  knowledge  of  tbe  anllt- 
nesa  of  bis  xellow-aervant. 

Action  in  damages  for  injuries  receiv.edby  the 

Slaintiff  from  the  overturning  of  a   slag-pot. 
»n  demurrer.    The  Question  to  be  determined 
is  sufficiently  set  fortn  in  the  opinion. 
Hallet,  /. 

Plaintiff  avers  that  he  was  in  the  service  of 
defendant  in  the  month  of  July  last  year,  and 
that  he  was  engaged  in  removing  slaf(-pots  from 
the  defendant's  furnaces,  to  be  emptied  outside 
of  the  furnace  building ;  that,  through  the  care- 
lessness of  another  person,  also  employed  by  the 
defendant  to  assist  m  removing  these  pots,  one 
of  the  pots  was  left  in  a  place  where  it  oostructed 
the  passageway,  and  the  plaintiff  moving^  back- 
waros,  ^rawing  a  slag-pot  without  the  building, 
fell  upon  this,  or  it  caused  him  to  fall  down, 
and,  as  I  understand  it,  the  slag-pot  which  he 
was  attempting  to  remove  was  overturned  tin 
such  a  way  tnat  it  injured  his  person.  He 
claims  that  this  other  man  who  was  employed 
by  the  defendant  with  him  was  a  careless  and 
negligent  person,  who  was  not  fitted  for  the  ser- 
vice 111  which  he  was  employed;  and  that  the 
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defendant  knew  that  he  was  a  person  of  that 
character;  that  he  was  a  man  of  intemperate 
habits,  and  had  been  so  in  the  discharee  of  his 
duty  before  that  time,  as  the  defendant  knew. 

The  plaintiff  omits  to  say  in  his  complaint 
that  hd  himself  used  due  care  and  caution  at  the 
time  of  this  accident.  That,  I  think,  is  a  matter 
which  must  appear  upon  the  evidence.  While 
it  may  be  that  ne  is  not  required  to  offer  any 
evidence  directly  to  the  point  that  he  was  in  the 
exercise  of  care  and  caution  at  the  time  of  the 
accident,  it  must  appear  fipm  all  the  evidence 
that  the  fact  was  so,  that  is  U>  say.  that  he  him- 
self was  not  negligent.  He  tails  to  aver, 
also,  that  he  was  not  informed  of  the  character 
of  this  person  who  was  employed  with  him. 
He  says  nothing  upon  that  subject.  He  avers 
that  the  defendant  hdd  information  of  the  un- 
skillfulness  and  untrustworthiness  of  this  man, 
but  says  nothing  as  to  himself.  It  must  appear 
from  the  evioence  that  he  was  ignorant 
of  the  character  of  this  person,  because 
if  he  knew  of  his  character,  knew  that  he  was  a 
person  who  was  unfitted  for  the  service,  or  had 
the  same  means  of  knowledge  as  the  defendant, 
it  was  in  his  own  wrong  that  he  continued  in 
service  with  such  person,  unless,  indeed,  there 
were  some  special  circumstances,  as  that  com- 
plaint had  been  made  and  the  defendant  had 
promised  to  dismiss  this  individual  and  employ 
another  in  his  stead  ;  but  nothing  of  that  kind 
is  averred.  He  says  nothing  whatever  as  to  his 
own  knowledge  of  the  capacity  and  fitness  of 
this  person,  who  was  certainl}c^  em  ployed  with 
him  m  the  precise  service  which  the  plaintiff 
was  engagea  in.  He  says  nothing  whatever  as 
to  his  capacity  and  fitness.  He  should  state 
something  upon  that  point  as  to  whether  he  was 
informed  that  the  person  was  unfit  lor  the  ser- 
vice in  which  he  was  engaged. 

Demurrer  sustained. 


•  • » 


TRANSFERS  TO  AVOID  LIABILITIES. 


U.  S.  CIRCUIT  COURT— MISSOURL 


HiBBENiA  Insurance  Company, 

V. 

The  St.   Louis  A  New  Orleans  Transporta- 
tion Company  et  al. 


October,  1882. 

McCray,  C.  J. 

The  case  has  been  considered  upon  the  plea 
interposed  bv  the  defendants  to  the  fifth  sub- 
division of  the  bill  and  the  proofs  adduced  in 
support  of  the  same. 

Tne  bill  alleges  that  the  complainant  is,  by 
snbrpgation  to  nis  right  of  certain  shippers,  a 
creditor  of  the  Babbaffe  Transportation  Com* 

Sny,  a  corporation  of  Missouri,  and  that  after 
D  creation  of  the  indebtedness  said  corporation 
transferrtd  all  of  its  propertsr  to  the  St.  Louis 
and  New  Orleans  Transportation  Cqmpanj,  an- 
other Missouri  corporation,  without  making  pro- 

yiaon  for  the  payment  of  ooniplaim^nt's  cUim« 


It  is  alleged  that  Henrv  Louery,  being  the  Pres- 
ident of  said  Babbage  Transportation  Company, 
and  the  principal  owner  or  the  stock  thereof, 
organizeii  the  said  St.  Louis  and  New  Orleans 
Transportation  Company  and  caused  all  the 
property  of  the  former  to  be  sold  and  transferred 
to  the  latter  without  paying  or  securing 
the  debt  due  the  complainant.  It  is  averred 
that  the  said  sale  was  made  without  the 
payment  of  any  consideration  by  said  St. 
Louis  and  New  Orleans  Transportation  Com- 
pany. Then  follows  the  following  allegations, 
to    which  the  plea  applies  : 

*'  5.  A  nd  your  orators  charge  that  said  sale  and 
transfer  of  the  propertv  of  said  Babbage  Trans- 
portation Company,  the  said  defendant,  to  the 
St.  Louis  and  New  Orleans  Transportation  Com- 
pany was  fraudulent  as  against  the  rights 
of  the  complainants,  creditors  of  said  Babbage 
Transportation  Company,  and  that  the  said 
Henry  Louery  and  the  said  St.  Louis  and  New 
Orleans  Transportation  Company  had  notice  of 
said  fraud,  ana  so  your  orators  allege  and  charge 
that  said  St.  Louis  and  New  Orleans  Transporta- 
tion Company  was  not  a  borui  fide  ourchaser  of 
said  property  for  a  full  and  valuable  considera- 
tion witnout  notice  of  the  rights  and  claims  of 
your  orators  in  the  premises,  and  the  said  sale 
and  transfer  of  ««aid  property  was  made  subject 
to  the  rights  of  all  persons  who  had  claims,  debts 
or  demands  against  said  Babbage  Transporta- 
tion Company  and  the  claim  and  demands  afore- 
said of  your  orators. 

„  Wherefore  your  orators  pray  process  against 
the  said  St.  Louis  and  New  Orleans  Transporta- 
tion Company,  the  said  Babbage  Transportation 
Company,  and  the  said  Henry  Louery,  and  'that 
they  be  cited  to  appear  before  this  honorable 
court,  and  true  answer  make  to  all  and  singular 
the  matters  aforesaid,  the  answers  under  oath 
being  hereby  expressly  named;  and  that  thift 
honorable  court  will  be  pleased  to  decree  pay- 
ment of  the  aforesaid  debt  to  ^our  orators,  with 
interest  thereon  and  costsof  suit,  and  that  the  said 
St  Louis  and  New  Orleans  Transportation  Com- 
pany be  restrained  from  selling  or  otherwise  dis- 
posing of  anv  of  the  said  property  until  your 
orators'  said  aebt  and  interest  and  costs  be  paid 
and  satisfied,  and  that  until  the  said  debt  be 
satisfied  your  orators  have  a  lien  upon  said 
property  in  said  exhibit  A  described,  and  that 
this  honorable  court  will  be  pleased  to  give  and 
decree  to  your  orators  such  otner  and  further  re- 
lief as  to  law  and  justice,  and  as  this  honorable 
court  shall  be  able  to  give  in  the  premises;  and 
your  orators  will  ever  humbly  pray." 

The  plea  avers  that  the  Babbage  Transporta- 
tion Company  being  the  owner  of  its  property 
for  a  valuable  consideration,  and  with  the  con- 
sent of  all  of  its  stockholders  sold  and  delivered 
the  same  to  the  St.  Louis  and  New  Orleans 
Transportation  Company;  that  the  considera- 
tion paid  consisted  of  500  shares  of  the  canital 
stock  of  the  last-named  company  of  the  value  of 
$100  a  share  and  the  agreement  of  said  last 
named  pompany  to  pay  the  then  known  ouU 
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debts  of  the  fonner  company  not  to  ex- 
ceed $42y000;  that  the  sale  was  bona  Jide^  and 
that  neither  of  the  parties  thereto  were  aware 
that  the  old  company  was  in  any  manner  liable 
to  or  indebted  to  the*  complainant  or  the  parties 
under  whom  it  claims  by  subrogation ;  that  the 
stock  was  delivered  to  tne  old  company,  and  the 
new  company  paid  all  the  debts  of  which  the 
parties  had  notice  at  the  time  of  the  sale. 

All  fraud  is  denied.  The  proof  shows  the  fol- 
lowing facts  : 

1.  The  Babbage  Transportation  Company 
add  all  its  propertjr  to  the  St.  Louis  and  rf ew 
Orleans  Transportation  Company  in  considera- 
tion of  500  shares  of  full  stock  in  the  latter  com- 
pany and  the  payment  of  the  debts  of  the  for- 
mer company  to  an  amount  not  exceeding  $42,- 

ooa 

2.  The  consideration  was  paid  by  delivery  of 
the  stock  and  the  payment  of  debts  amounting 
to  something  more  than  $42,000,  but  not  includ- 
inff  the  claim  of  complainant. 

3.  All  the  stockhdders  in  the  old  company 
assented  to  the  state  of  these  terms. 

4.  Henry  Louery  was  a  large  stockholder  in 
the  Babbaee  Transportation  Companv,  and  was 
also  President,  General  Manager  and  Treasurer 
thereof. 

6.  The  sai'l  Henry  Louery  was  also  an  oflScer 
of  the  St.  Louis  and  New  Orleans  Transporta- 
tion Company,  ^nd  the  stockholders  in  the  two 
companies  were  substantially  identical. 

&  The  officers  and  stockholders  in  both  cor- 
porations at  the  time  of  the  sale  knew  of  the  ac- 
cident and  loss  out  of  which  the  comptainant's 
claim  arose,  but  no  demand  had  been  made  for 
the  payment  of  the  same,  and  tney  did  not  know 
that .  any  would  be  made. 

At  the  time  of  the  sale  inquiry  was  made  as  to 
the  amount  of  outstanding  indebtedness  of  the 
Babbage  Company,  and  the  same  was  estimated 
at  about  $42,(»0. 

Upon  these  facts  this  court  holds  that  the  sale 
by  ike  Babbage  Company  of  all  the  property  to 
another  corporation,  composed  mostly  if  not 
wholly  of  the  same  persons,  was  fraudulent  and 
void  as  to  all  creditors  of  the  former  company  not 
assenting  thereto.  The  purch^teer  knew  that  it 
was  buying  all  the  property  of  the  seller,  and 
thatbv  the  transaction  the  latter  was  being  de- 
prived of  the  means  and  power  of  meeting  any 
of  its  outstanding  oblij[ations.  The  fair  infer- 
ence from  this  transaetion  is  that  the  old  com- 
pany was  about  to  be  dissolved  and  cease  to  be. 
It  was  to  be  dissolved  by  the  new  company. 
This  is  the  inevitable  consequence  of  the  for- 
mation of  the  new  company  composed  of  sub- 
stantially the  same  persons  to  transact  the  same 
business  at  the  same  places,  and  with  the  same 
property.  By  the  transfer  the  creditors  of  the 
old  company  were  deprived  of  the  means  of  en- 
forcing their  claims.  Probably  no  officers  of  the 
dd  company  have  since  been  elected,  and  it  is 
to  be  presumed  that  none  will  be. 

This  being  so,  it  is  at  least  doubtftd  whether 
service  of  process  could  be  obtained  so  as  to  pro- 


cure a  Judgment  at  law  against  the  old  company. 
And  if  a  judgment  were  obtained,  it  could  not  be 
collected  out  of  any  assets  in  the  possession  of  the 
old  company,  because  it  has  turned  all  its  assets 
over  to  the.same  company.  It  has  received,  it  is 
true,  paid-up  stock  in  the  new  company,  but  that 
has  doubtless  been  disposed  of,  or,  if  it  has  not 
beetl,^  it  may  at  any  moment  be  transferred. 
E(}uity  will  not  compel  the  creditor  of  a  corpor- 
ation "to  waive  his  rieht  to  enforce  his  claim 
against  the  visible  ana  tangible  property  of  the 
corporation,'and  to  run  bis  chance  of  following 
ana  recovering  the  value  of  shares  of  stock  after 
they  are  placedon  the  market.  Adistinction  with 
respect  to  transactions  of  this  character  exists 
between  a  corporation  and  a  natural  person.  A 
natural  person  may  sell  all  his  property  for  a  fair 
consideration,  if  the  transaction  is  beneficial, 
and  the  buyer  will  not  be  required  to  take  care 
that  the  seller  provides  for  and  pays  all  his 
debts.  A  corporation,  unlike  a  natural  person, 
by  dispo^inff  of  all  the  property  may  not  only 
deprive  itself  of  all  the  meansof  paying  its  debts, 
but  may  deprive  itselfof  corporate  existence,  ana 
placeitself  beyond  the  reach  of  process  at  law. 
At  all  events  equity  can  not  prevent  owners  of 
one  corporation  to  organize  another,  and  transfer 
from  the  former  to  the  latter  all  the  corporate 
property  without  paying  all  the  corporate  debts, 
ana  that  is  the  exact  case  now  before  us.  Here 
was  a  corporation  engaged  in  a  profitable  bus- 
iness, and  owning  and  possessing  property  valued 
at  $92,000  exclusive  of  its  franchise.  It  owed 
debts  confessedly  amounting  to  much  less  than 
the  value  of  its  propertv.  It  ceases  to  transact 
business.  Its  stockholaers  organize  themselves 
into  another  corporation,  and  i^l  the  property  is 
transferred  from  the  old  to  the  new. 

It  matters  not  that  the  stockholders  in  the  two 
companies  may  not  be  precisely  identical.  We 
are  not  prepared  to  say  that  it  would  make  any 
difference  if  the  members  of  the  new  company 
were  none  of  them  interested  in  the  old.  The 
thing  which  we  pronounce  unconscionable  is  an 
arrangement  by  which  one  corporation  takes 
from  another  all  its  property,  deprives  it  of. the 
means  of  paying  its  debts,  enables  it  to  dissolve 
its  corporate  existence,  and  place  itself  practic- 
ally beyond  the  reach  of  creditors,  and  thus  with- 
out assuming  its  liabilities.  The  fact  here, 
however,  appears  to  be  that  the  owners  of  the  two 
corporations  are  substantially  identical,  and 
hence  there  is  a  still  stronger  case  in  equity. 
Itmay  be  that  in  such  a  case  the  purchasing 
company  mi^ht  be  permitted  to  show  by  way  of 
defense  that  it  has  paid  debts  against  the  old 
corporation  to  an  amount  equal  to  the  whole  value 
of  tne  property  received  from  it,  including  the 
value  of  the  franchise,  but  this  is  a  doubtful 
question  which  does  not  arise  hero,  and  we  ex- 
press no  opinion  upon  it.  The  plea  is  over- 
ruled 

Judge  Treat  gave  a  separate  opinion,  concur- 
ring in  the  above. 

Brown  A  Young  appeared  for  plaintiiT,  and 
Given  Campbell  for  defendanta. 
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EMINENT     DOMAIN  —  RIGHTS     AC 

QUIRED      BY     CONDEMNATION 

FOR  TELEGRAPH  PURPOSES— 

WIDTH    OF    STRIP    THAT 

MAY     BE     ACQUIRED. 


SUPREME     COURT    OF    ILLINOIS. 


Jambs  R.  Lockie 

V. 

Thb  Mutual  Union  Tblbqraph  Co. 


June  21,  1882. 

A  teleffraph  company,  by  a  Jadgment  condemning 
land  for  ita  use  under  the  Eminent  Domain  act,doea  not 
acquire  tlie  fee  to  tlie  land,  or  the  right  to  use  it  for  any 
otnerpurpooe  than  to  erect  telegraph  poleii  and  auapend 
wires  upon  them,  and  maintain  ana  repair  the  same  and 
use  the  structure  for  telettmph  purposes.  This  of  course 
gives  the  company  the  right,  at  afi  times,  when  necessary 
toconstruct  or  repair  the  line,  to  enter  npon  the  strip 
condemned,  doins  as  little  damage  as  possible.  The  com- 
pany can  not  cultivate  such  strip,  or  take  exclusive  poasss 
slon  of  It,  or  en  Jo  V  It  for  any  other  purpose.  The  only 
exclusive  right  of  occupancy  the  company  acquires  is  the 
ground  occupied  by  the  poles  erected  for  telegraph  pur- 
poses. 

The  statute  dors  not  designate  the  width  of  the  strip  of 
land  that  may  be  condemned  for  telegraph  purposes 
but  only  authorises  such  *a  company  to  acquire  an 
amount  of  land  as  may  be  necessary ;  and  where  only  one 
line  of  poles  is  specified  In  the  petition,  and  the  evidence 
does  not  show  that  half  a  rod  in  width  is  not  an  unrea* 
sonableamount  of  land,  the  Judgment  condemning  that 
much  of  the  land  will  be  sustalned«and  will  be  construed 
to  authorise  the  erection  of  but  one  set  of  poles. 

Appeal  from  the  County  Court  of  Li  vingBtoii 
County. 

This  was  a  proceeding  instituted  by  the  tel- 
graph  company  under  chapter  47«  entitled 
''Eminent  Domain/'  and  184,  entitled  ''Tele- 
graph Companies/'  of  the  Revised  Statutes  ot 
1847,  by  petition  to  the  county  court  of  Eaiika* 
kee  county,  and  chanee  of  venue  to  Livingston, 
where  a  trial  was  had,  with  a  jury,  a  verdict 
rendered,  and  judgment  for  |50,  and  an  appeal 
taken  to  this  court  by  Lockie,  the  defendant 
land  owner.  It  seems  the  strip  of  land,  eight 
and  one-quarter  feet  wide,  sought  to  be  con- 
demned, nes  alone  the  right  of  way  of  the  Illi- 
nois Central  Railroad  Company.  Appellant 
holds  the  view  that  the  condemnation  of  this 
strip  tor  the  use  of  the  telegraph  company  will 
render  it  necessary  to  erect  and  maintain  a  fence 
along  the  line  of  this  new  ri^ht  of  way,  and 
that  the  expense  thus  to  be  incurred  will  de- 
volve on  the  land  owner.  Appellant  contends 
that  the  matter  of  that  expense  was  not  properly 
considered  on  the  trial  below. 

Walker,  J. 

This  question  turns  on  the  true  construction 
of  the  Eminent  Domain  statute.  What  right 
does  the  telegraph  company  acquire  by  the 
judgment  of  condemnation  1  It  surely  was 
not  intended  that  it  should  be  the  fee  to  the  land 
condemned.  The  language  of  the  act  does  not 
require  or  sanction  such  a  construction,  and  to 


scrhold  would  violate  the  manifest  intention  of 
the  legislature.  Nor  can  it  be  fairly  held  that  it 
confers  the  right  to  use  it  for  any  other  purpose 
than  that  for  which  it  is  condemned.  The 
company  can  not  cultivate  or  take  exclusive 
posscssionofit,  oreiijoy  it  for  any  other  pur- 
pose than  to  erect  telegraph  poles  and  suspend 
wires  upon  thcm^and  maintain  and  repair  the 
same,  and  to  u^c  the  structure  for  telegraph 
purposes,  and  this  is  all  the  petition  asks  or  the 
statute  authorizes.  This  of  course,  gives  the 
company  the  right,  at  all  times,  when  necessary 
to  construct  or  repair  the  Hup,  to  enter*  upon 
the  strip  condemned,  doing  as  little  daniaee  as 
possible.  By  designating  the  width  ot  the 
strip  in  the  condemnation  proceedings,  the  corn- 
pan  v  acquires  no  right  to  exclude  the  owner 
of  the  soil  from  the  use  of  the  land.  That  re- 
mains as  it  was  before,  except  the  company  has 
acquired  an  easement  on  the  strip,  condemned 
to  so  enter  for  the  purpose  of  erecting  and  re- 
pairing the  line.  The  only  exclusive  right  of 
occupancy  the  company  acquires  by  such  a 
proceeding  is  the  ground  occupied  by  the 
poles  erected  for  telegraph  purposes.  These 
are  the  rights  intended  to  be  conferred  by  the 
law,  and  are  all  that  were  or  can  be  acquired 
under  it  and  the  judgment  in  this  case  con- 
ferred no  more. 

It  therefore,  does  not  become  necessary  for 
the  appellant  to  erect  a  fence  to  separate  this 
from  tne  remainder  of  his  laud,  ll'ordoesit 
appear  from  the  evidence  that  a  half  a  rod  in 
width  is  an  unreasonable  amount  of  land  over 
which  a  telegraph  company  may  acquire  the 
right  to  erect  and  repair  its  line.  The  statute 
only  authorizessuchcompanies  to  acquire  such 
an  amount  as  is  necessary.  Nor  does  the  peti- 
tion specify  the  erection  of  more  than  one  set 
of  poles,  and  the  judgment  will  hot  be  con- 
strued to  authorize  more. 

In  this  view  of  the  case  we  are  unable  to 

Eerceive  any  error  in  thejudgment,  and  it  must 
e  affirmed. 
Judgment  affirmed. 


♦ » » 


ASSIGNMENT— CONTRACT. 


SUPREME  COURT  OF  NEBRASKA. 


Wilson  v.  Moobe. 


September  12, 1882. 

A.  and  B.,  being  insolvent,  made  an  aaalgnment  of  all 
their  property  for  the  beneAt  of  their  oreditora.  C,  a 
hanker,  then  stated  to  them  that  if  they  would  ftun^ah 
him  the  names,  address,  and  amonnt  owlns  to  each 
ereditor,  and  aid  him  in  baying  up  the  claims,  he  would 
parohase  the  same  and  aooept  tne  assigned  estate  in  full 
satislsotion  thereof.  Held,  m  an  action  to  recover  the 
dilferenoe  between  the  amount  paid  by  the  estate  and 
the  face  value  of  the  claims,  (1}  that  the  contract  was  val* 
id;  (8)  that  the  contract,  though  verbal,  being  completed, 
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wu  not  void  by  the  statate  of  frauds,  and  the  Bervioee, 
being  yaluable,  were  sufficient  to  sustain  the  contract. 

Maxwell,  J. 

This  is  an  action  brought  in  the  district  court 
of  Lancaster  county  by  the  plaintiff  against 
Wilson  T.  Moore  and  George  Sexton,  upon  cer- 
tain evidences  of  debt  to  recover  the  sum  of 
116,541.21,  with  interest  from  September,  1876. 
Judgment  was  rendered  in  the  court  below  in 
favor  of  the  defendants.  The  plaintiff  brings  the 
cause  into  this  court  by  petition  in  error.  The 
errors  assigned  are  in  substance  that  the  verdict 
isagainstthe  weight  of  the  evidence,  and  certain 
erroneous  instructions  by  the  court.  It  appears 
from  the  evidence  that  in  May,  1875,  the  defend- 
ants were  doine;  business  at  Lafayette,  Indiana, 
and.  being  unable  to  pay  their  debts  in  full, 
maae  an  assignment  for  the  benefit  of  their  cred- 
itors. The  property  assigned  was  appraised  at 
the  sum  of  $17,714, 'from  which  a  deduction  of 
$600  was  made  for  exempt  property.  The  char- 
acter of  the  property  assigned  is  shown  by  the 
report  Qx  the  assignee,  who  stated  therein  that 
it  consisted  ''almost  exclusively  of  a  stock  of 
leather,  findings,  shoemakers'  and  harness-mak- 
ers' supplies,  and  of  a  parcel  of  untanned  leath- 
er, ana  tanAers'  stock  at  the  tannery  on  the 
lands  of  said  Moore,  in  said  Tippecanoe  county." 
The  plaintiff  was  engaged  in  banking,  and  the 
defendants  were  indebted  to  the  bank  in  the 
sum  of  $6,000,  secured  by  a  mortgage.  Three 
thousand  dollars  of  this  sum  had  been  loaned  to 
the  defendants  within  four  months  preceding 
the  assignment,  and  the  remainder  of  the  sum 
secured  by  the  mortgage  was  an  antecedent  debt. 
The  plaintifi  purchased  claims  against  the  es- 
tate of  the  defendants,  amounting  m  the  aggre- 
gate to  the  sum  of  $20,000,  for  2&  per  cent,  of 
the  face  value,  and  received  from  the  estate  pay- 
ment in  full  of  the  mortgage  heretofore  referred 
to,  and  more  than  28  per  cent,  on  the  claims  pur- 
chased against  the  defendants,  together  with 
man^  otner  advantages  not  possessed  by  other 
creditors.  This  action  was  brought  to  recover 
the  balance  due  upon  the  claims  at  their  face 
value. 

The  defendant  Moore,  as  a  defense  to  the  ac- 
tion, alleged  in  substance  that  soon  after  the  as- 
signment the  plaintiff  came  to  him  and  stated 
that  he  would  buy  up  the  claims  for  the  special 
benefit  of  the  defendants;  that  he  could  afford 
to  pay  40  cents  on  the  dollar,  but  that  he  would 
not  pay  more  than  25  cents  on  the  dollar;  and 
thatif  the  defendant  would  stay  there  and  as- 
sist him  in  buying  the  claims,  ''  meeting  the 
creditors  there,  and  tell  them  he  would  buy  the 
claims,"  and  furnish  the  names  and  residence  of 
the  creditors  to  the  plaintiff,  he  would  take  the 
propertv  assigned  in  full  pavment  of  said  claims. 
The  defendant  Moore  testifies  fully  that  he  per- 
fonned  his  part  of  said  agreement,  and  aided  the 
plaintifi  au  that  •  he  could  in  purchasing  said 
claims.  This  is  denied  bv  the  plaintiff;  but  the 
clear  preponderance  of  tne  testimony  sustains 
the  defenaant's  answer.  The  testimony  tends 
to  show  that  friendly  and  intimate  business  re- 


lations had  existed  between  the  plaintiff  and 
defendants  for  some  time  previous  to  the  assign- 
ment; that  the  plaintiff  went  to  the  defendants 
as  a  friend  havine  money  which  he  was  anxious 
to  invest,  and  make  something  in  the  transac- 
tion, and  at  the  time  perform  a  friendly  act  by 
accepting  a  bankrupt  estate  in  full  satisfaction  of 
the  claims,  and  free  the  defendants  from  the  em- 
barassment  of  debts  which  would  paralyze  their 
efforts,  and  prevent  their  engaging  in  business 
oh  their  own  account.  The  stock  was  of  such  a 
character  as  to  be  readily  convertible  into  money 
and  its  money  was  known  within  a  few  dollars. 
If,  therefore,  the  plaintiff  could  be  informed  of 
the  entire  amounts  of  the  debts,  and  names,  resi- 
dences, and  amounts  due  each  creditor,  he  could 
purchase  the  claims  with  the  absolute  certainty 
of  making  a  good  investment.  That  this  infor- 
mation was  furnished  by  the  defendants  there  is 
not,  in  our  minds,  a  shadow  of  doubt.  But  it  is 
said  that  the  contract  is  void  because  not  in 
writing.  If  the  contract  rested  in  a  mere  prom- 
ise, it  could  not  be  enforced;  as  if  the  defendant 
had  agreed  to  purchase  the  claims,  but  had 
failed  to  do  so,  no  action  would  lie  to  compel  the 

{>erformance  of  the  contract.  Suppose  the  de- 
endants,  bv  a  verbal  agreement  before  the  as- 
signment, nad  sold  the  nlaintiff  all  the  property 
afterwards  assigned,  sucn  contract  coula  not  bie 
enforced  unless  the  plaintiff  had  paid  a  portion 
of  the  purchase  money,  or  received  a  part  of  the 
property.  Up  to  that  point  the  statute  of  frauds 
would  l>e  a  complete  defense ;  but  the  instant 
that  he  accepted  the  propNsrty,  or  a  portion  of  it, 
under  the  contract,  or  paid  a  portion  of  the  pur- 
chase price,  that  instant  the  contract  would  be- 
come as  valid  and  effectual  as  if  in  writing.  So, 
in  the  case  at  bar,  the  proposition  of  the  plaintifT 
was  accepted  by  tne  defendants,  and  the  services 
performed  in  pursuance  thereof.  The  contract, 
therefore,  is  as  valid  as  if  in  writing. 

It  is  urged  that  there  was  no  consideration  for 
the  contract.  Without  discussing  that  branch 
of  the  law  relating  to  injuries  sustained  by  a 
party  as  being  a  consideration,  it  will  not  be 
denied  that  anythinff  of  value  received  by  a 
party  is  as  to  him  a  viuuable  consideratioui  and, 
the  consideration  may  be  in  monev^  property, 
or  services.  In  this  case  the  consideration  was 
certain  services  to  be  performed  by  the  defend- 
ants. The  services  have  been  performed  ac« 
cording  to  the  agreement.  The  services  were  of 
value.  The  parties  were  capable  of  contractina, 
and  the  court  will  not  measure  the  value  of  sucn 
services  to  see  if  it  be  possible  to  avoid  the  con- 
tract. It  is  sufficient  ttiat  the  contract  is  com- 
pleted as  agreed  upon,  and  the  plaintiffi  having, 
obtained  aU  that  was  promised  to  him  by  the 
defendants^  cannot  retain  the  benefits  thus  de- 
rived and  insist  upon  the  invialidity  of  the  con- 
tract. The  defendants  seem  to  have  surrendered 
idl  their  property  for  the  benefit  of  the  creditors, 
and  this  seems  to  be  conceded  by  the  plaintiff! 
It  was  found  necessary,  even  at  common  law, 
which  authorized  imprisonment  for  debt,  to  pro- 
vide relief  for  debtors  in  case  of  ineyitable  mis- 
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fortune;  hence  insolvent  and  bankrupt  laws, 
whiob  were  intended  to  secure  the  application 
of  the  debtors'  effects  for  the  payment  of  his 
debt8,and  then  discharge  him  from  them.  Kent. 
Comm.  389.  Can  it  be  possible  that  the  defend- 
ants, after  surrendering  all  their  estate  and 
having  it  applied  to  the  payment  of  their  debts, 
were  still  to  remain  indeoted  to  their  professed 
friend  in  a  sum  sufficient  to  prevent  their  ever 
again  engaging  in  business?  The  United  States 
bankrupt  law  was  then  in  force,  and  it  was 
pretty  clear  that  had  proceedings  in  bank- 
ruptcy been  instituted  in  the  United  States 
court,  a  question  would  have  risen  as  to  the  va- 
lidity of  the  plaintiff's  mortgage  for  13,000,  and 
it  is  probable  that  the  plaintiff  was  aware  of 
this  fact.  No  error  has  been  pointed  out  in  the 
instructions,  and  it  is  unnecessary  to  examine 
them. 

It  is  very  clear  that  justice  has  been  done  in 
the  premises,  and  there  is  no  error  in  the  record. 
Judgment  is  therefore  affirmed. 

NEW  YORK. 


(CburC  of  Appeals.) 

MuBPHT,  rbo'r.,  V,  Bbioob.    Juoe  80, 1882. 

JVomiiilCTtf  Oon»^amee^Mortffaffe,^Where  a  fraudu- 
lent grantee  at  the  request  of  the  grantor  executml  mort- 
aagea  on  the  property  to  secure  existing?  debts  of  the 
grantor  to  ereditora  who  were  ignorant  of  his  pecuniary 
condition  and  of  his  intent  in  making  the  conveyance, 
Heldf  in  an  action  by  a  reowiver  in  supplementary  pro- 
oeedings,  that  the  riffhta  of  the  mortgagees  were  superior 
to  thdee  of  the  creaitors  representMl  oy  plaiatilr,  and 
that  tlie  fact  thatt>ne  of  the  mortsagees  baa  notice  of  the 
circumatances'ia  relation  to  the  rraudulent  conveyance 
when  the  mortgage  was  delivered,  but  not  when  it  was 
executed,  would  not  BitvA  her  righta. 

Chapiii,  v.  Thompson,  uipl'd.  May  80,  1882. 
Astigmmemi  for  Crediiors  gTwwy.— Where  defendant 
imule  a  voluntary  assignment  for  creditors  and  included 
in  his  inventonr  a  bond  and  mortgage  which  were  in  Ihct 
nsurloosi  JSMo,  That  such  provirion  for  tlieir  payment 
was  valid  and  could  be  enforced  notwithstanding  the  ex- 
Isteoce  of  the  defence  of  usury  to  the  original  contract. 

Kaot  v.  Smith.  June  13,  1882. 
JfiifCer  and  Servant^Ntffhffatce.—Fltdntiff^  who  was  in 
the  employ  of  defendant,  was  injured  while  loadinB  car 
wheels  Irr  direction  of  the  foreman  by  means  of  defects 
lu  the  ^'Jigger."  The  work  was  done  in  the  usual  man- 
ner. Flaintiflrhad  never  loaded  car  wheels  before,  nor 
did  he  know  what  a  ^'Jigger"  was.  It  was  not  claimed 
that  he  was  guilty  of  any  misconduct.  Heid,  That  a 
non-suit  was  error;  that  defendant  was  chargeable  with 
the  neglect  of  the  master  mechanic  and  foreman  to  dis- 
cover and  remedy  the  defects,  if  any  existed,  and  that 
although  plaintiff  might  have  seen  the  defects,  yet,  as  he 
did  not  know  their  eAct  and  was  directed  by  his  supe- 
rior to  get  and  use  the  "Jigger,"  it  was  lor  the  Jury  to 
deterrikine  whether,  under  the  drcnmetances,  he  should 
be  charged  with  knowledge  and  with  negligence  by 
m  thereof. 


MoIirnrBS  v.  SAfnroKD  bt  al.  June  80,  1882. 
JBSMeitfMm—JPVcmd.— Where  in  an  action  to  set  aside  a 
sale  of  real  estate  on  execution  it  appeared  that  plaintiff 
had  snlllcient  personal  property  out  of  which  it  could 
have  been  made ;  that  the  sheriff  received  money  of  him, 
promising  not  to  do  anything  without  notice  to  him, 
but  afterwards  sold  the  real  estate  without  his  knowl- 
edge, selling  two  lots  together  and  not  in  parcels,  for  a 
greatly  inadequate  price ;  that  the  purchaser  was  one  of 


the  sheriff's  attorneys  in  other  matters;  that  the  sale 
was  concealed  from  plaintiff  for  over  four  years  while 
he  was  allowed  to  remain  in  possession  and  to  pay  taxes 
and  make  repairs,  ignorant  of  the  fact  that  the  sale  had 
been  made ;  that  no  return  was  made  to  the  execution, 
and  the  Judgment  was  not  satisfied  of  record  until  after 
the  commencement  of  this  action,  and  the  surplus  waa 
never  paid  to  plaintiff;  that  the  purchaser  conveyed 
after  two  years  to  a  non-resident,  without  anything 
being  F«id,  and  the  deed  never  being  placed  on  reoofo, 
HeUi,  Tliat  there  waa  sufBclent  evidence  to  support  find- 
ings that  there  was  collusion  and  fraud  in  the  sale,  and 
that  there  was  an  abuse  of  process  by  the  sheriff. 

The  plaintiff  first  knew  of  the  sale  in  Animal,  1875, 
and    brought  this  action   in    April.  1878.    iMd,  That 

EUdntiff  was  not  guilty  of  such  lacnea  as  to  preclude 
im  from  maintaining  the  action. 

The  provision  in  section  2,  chapter  681,  lawa  of  1881, 
amending  section  1440  of  the  Code,  baa  no  application 
where  reUef  is  sought  against  a  fraudulent  act  of  the  de- 
fendant. 

In  such  an  action  where  the  Judgment  has  been  paid 
and  satisfied 'plaintiff  should  be  required  to  refkma  the 
amount  of  the  Judgment  and  interest. 

Bbadnmb  nr  ai^    v.    Strakg  nr  ai..    May  80,  1882. 

.FVoaMi— i\ireiierfAtp.— Defendanta  were  corrsapondente 
and  agents  of  plaintiflh.  Delbndant  fiL,  by  fiUse  repre- 
sentations that  the  firm  held  notea  of  pUintillb  pravi- 
ously  sent,  procured  other  notes  which  were  diaeounted 
for  tne  firm  and  plalntiflh  were  obliged  to  pay  them.  In 
an  action  to  recover  the  amount  of  audi  notes,  MbUL 
That  a  case  of  fraud  waa  established  by  tlieae  facta ;  thai 
the  representations  were  material ;  that  the  other  part* 
ners  were  liable  for  the  fraud  of  8.  to  the  same  extent 
aa  if  they  had  participated  in  it  and  that  the  claim  waa 
not  discharged  by  defendant'a  discharge  in  bank- 
ruptcy. 

Plaintiff t  retained  an  account  rendered  in  which  they 
were  credited  with  the  prooeeda  of  the  note  last  aent. 
Aefdf.  That  such  retention  did  not  waive  or  condone  tlie 
fraud. 

Where  notea  are  obtained  by  fraud. the  undiaeloaed 
purpose  for  which  they  were  obtained  is  not  material. 

The  ci>urt  refused  to  charve  at  defendant's  regneet^ 
that  evidence  that  8.  afterwaroa  stated  that  when  he  got 
a  discharge  in  bankruptcy  he  would  have  the  ahifity 
and  disposition  to  make  an  honorable  settlement  wita 
plaintifib  should  be  discharged.  Helif,  That  while  the 
court  might  properly  have  gpranted  the  requeat,  the 
fusal  dionot  prejudice  defendants. 

PENNBTLVANIA. 


In  re  Hinbt  TnuMBona. 

jlttoriMy.— Where  an  attorney  has  been  tried  and  found 
innocent  of  a  crime,  it  is  no  ground  for  hia  diabarment 
by  the  court  to  which  he  is  attached,  that  he  aaked  the 
Instrict  Attorney  for  time  that  he  might  fix  up  the  oaae 
with  the  proasentor. 

The  act  of  Kay  19, 1879,  P.  L.  88,  construed. 

ILLINOI& 


(Supreme  Cbini.) 

The  Inpianapolis  A  St.  Louis  Railboad  Com- 
PANY  V.  Daniel  Moboanstbbn.    Sept.  28»  18S2. 

1.  NegUgmoe—LitAilUy  cf  Mader  far  NegUgenee 
of  Sarvant  eaudna  hmury  to  a  FsUowmivoHL — It 
may  be  regarded  as  Uie  settled  law  of  this  state, 
that  where  persons  are  in  the  employment  of  a 
railroad  company,  bat  ennged  in  different  and 
separate  departments,  and  wholly  diaeonneoted 
with  each  other  in  the  discharge  of  the  dntiea  of 
their  employment,  the  oomptany  is  liable  for  the 
negligent  acts  ci  a  servant  in  one  department, 
causing  an  injury  to  a  servant  in  another  de- 
partment. 
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2.  The  tme  test  by  which  to  determine  the 
liability  of  the  common  master  for  an  injury  to 
one  of  its  servants  caused  by  the  negligent  act 
of  another  servant,  is  whether  they  were  at  the 
time  consociated  together  in  the  discharge  of 
their  duties,  so  that  their  employment  requires 
oo-operation  and  brings  them  together'  in  such 
relations,  that  each  can  exercise  an  influence 
over  the  other  promotive  of  proper  caution.  If 
this  is  so,  the  common  master  will  not  be  liable. 

S.  Where  a  car  inspector  at  a  certain  station, 
whose  duty  it  was  to  examine  the  wheels,  air 
brakes^  etc.,  to  see  that  they  were  in  a  proper 
condition,  while  in  the  discharge  of  that  dutv  in 
respect  to  a  train  which  had  arrived,  and  while 
on  the  platform  near  the  edge  of  the  track,  was 
struck  b^  a  trunk  falling  from  a  truck  in  the 
hands  ot  the  baggage  master  at  the  same  place, 
which  knocked  the  inspector  under  the  car 
wheels,  when  he  was  run  over  and  killed,  the 
baggage  master  beiuR  then  engaged  in  his  auty, 
taking  trunks  from  tne  depot  to  the  baggage  car 
for  shipment,  HMy.  That  the  company  was 
not  liable  for  the  negligent  act  of  the  baggage 
master  from  the  relations  existing  between  the 
two  servants,  their  business  so  closelv  and  inti- 
mately connecting  each  with  the  other,  though 
not  in  the  same  line  of  employment. 

Matilda  B.  Rydkb  xt  al.    v.    Rebecca  Em- 
BiCH  ET  AL.    Sept.  28,  1882. 

1.  Admi88ion» — Proof  of  may  be  Received,  though 
made  Long  Bdore. — Evidence  of  the  Admissions  of 
a  father,  made  some  twelve  years  before,  that  he 
bought  a  tract  of  land  with  the  money  of  his 
children  by  a  former  wife,  will  not  be  rejected 
on  account  of  the  lapse  of  time  since  they  were 
made,  nor  its  credibility  for  that  reason  be 
limited,  unless  there  are  other  reasons  impairing 
its  value. 

2.  (^aneery-~^Itelirf  when  Barredby  Staleneaa  of  De- 
mand,— On  a  bill  by  the  children  of  a  person  by 
his  former  wife,  after  his  death,  against  his  de- 
visees, to  enforce  a  resulting  trust  m  their  favor 
to  land  bought  bv  him  with' their  money  in  his 
hands,  it  seems  that  the  relief  will  not  be  barred 
as  a  stale  claim  for  any  period  short  of  the  limi- 
tation of  an  action  of  ejectment.  In  such  case 
the  relationship  of  the  parties  ie  to  be  consid- 
ered on  the  question  whether  the  delay  to  as- 
sert their  rights  is  unreasonable. 

8.    Resulting  Trust — Failure  to  take  an  Account 

t  Rente  and  Profits  and  Taaces  paid— When  not 
ar. — ^Where  the  children  of  a  deceased  person 
by  a  former  wife,  on  a  bill  to  enforce  a  resulting 
trust  jn  their  favor,  obtained  a  decree  granting 
the  ^relief  sought  against  the  widow  and  other 
children  of  the  deceased,  to  whom  he  had  de- 
vised the  land,  it  was  urged  bv  the  widow  that 
it  was  error  not  to  have  taken  an  account  iA 
the  taxes  paid  bv  her.  and  the  rents  and  profits 
of  the  land.  HUd,  That  she  was  in  the  occu- 
pancy oi  the  land,  every  i>resuraption  was  that 
the  rents  and  profits  received  by  her  exceeded 
the  taxes,  and  hence  the  assignment  of  error  was 
not  well  taken. 


4.  When  a  widow  to  whom  land  has  been 
devis^  for  life,  subject  to  certain  leRacies 
charged  thereon,  pays  such  legacies  after  bill  is 
filed  against  her  and  others  to  enforce  a  result- 
ing trust  in  favor  of  the  complainants,  claiming 
that  the  devisor  bought  the  premises  with  com- 
plainants' money,  she  will  not  be  entitled  to 
nave  allowed  her  the  amount  so  paid  by  her. 
Her  payment  after  the  filing  of  such  bill  is  at 
her  peril. 

CALIFORNIA. 


{Supreme  Court.) 

In   the    Matter  of    the  Application    that 

Hymes  H.  Lowenthal  be  discharged,  etc. 

September  15,,  1882. 

Removal  ofAttomeu — License — Fraud, — With  the 
exception  of  the  alleged  fraud  of  defendant  by 
which  he  obtained  a  license  from  this  court,  the 
charges  against. the  defendant  are  based  upon 
transactions  occurring  while  he  was  a  member 
of  the  bar  of  New  York.  Hdd:  The  order  of 
this  court  admitting  the  defendant  to  practice  is 
in  the  nature  of  a  judgment  that  he  possessed 
the  requisite  qualifications  when  the  order  was 
made  and  entered.  It  follows  that*  the  judgment, 
while  it  continues  in  force,  is  an  adjudication  de- 
terminative of  the  fact  that  defendant  was  of 
"good  moral  character"  when  he  was  admitted 
bv  this  court,  and  an  attack  upon  his  previous 
character  cannot  be  made  the  basis  of  an  order 
for  his  •*  removal,'' 

Nevertheless  this  court  will  be  justified,  of  its 
own  motion,  in  setting  aside  the  order  admitting 
the  defendant  to  practice,  should  it  appear 
that  the  order  was  oDtained  by  means  of  fraud- 
ulent artifices  of  concealment. 

Section  279  of  tne  Code  of  Civil  Procedure  pro- 
vides that  any  person  "  who  has  been  admitted 
to  practice  law  in  the  highest  court  of  a  sister 
state  "  may  be  admitted  to  practice  here  ''  upon 

S reduction  of  his  license,"  etc.  If  upon  the  pro- 
uctionof  such  license.it  should  be  made  to  ap- 
pear that  the  license  nad  been  revoked  and  the 
applicant  disbarred,  the  fact  would  be  evidence, 
not  only  that  the  applicant  was  not  of  good 
moral  character,  but  also  evidence  that  the  iudg- 
ment  admitting  him  had  been  reversed  and  an- 
nulled. The  section  of  the  Code  means,  not  onlv 
that  the  applicant  shall  present  a  "license'' 
showing  that  he  had  at  a  certain  time  been  admit- 
ted in  another  state,  but  requires  that  this  court 
shall  be  satisfied  that  he  has  oontinued  to  be  a 
member  of  the  bar  of  such  State,  in  good  stand- 
ing up  to  the  time  of  his  application. 

Marine  Court  of  New  York — ^Defendant  held  a 
license  issued  oy  the  Supreme  Court  of  New 
York.  The  accusation  claimed  that  prior  to  his 
presentation  of  such  license  to  this  court  his 
right  to  practice  in  the  Courts  of  New  York  had 
been  taxen  away  by  an  order  of  the  Marine 
Court  of  the  City  of  New  York,  based  upon  charges 
of  misconduct  in  office.  Held^  as  the  case  is  pre- 
sented^the  power  of  the  Marine  Court  is  to  be  de- 
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termined  by  the  law  of  New  York.  But  the  law 
of  New  York  is  a /ad  which  can  only  be  ascer- 
tained when  issues  of  fact  are  joined.  No  strict 
analogy  can  be  drawn  between  the  law  of  Cal- 
ifornia and  the  law  of  New  York,  where  it  w6uld 
seem  the  system  and  organization  of  courts  are 
different.  But  by  our  own  Code  courts  may 
*'  suspend  ^  which  have  no  power  to  admit. 

The  defendant  may  by  answer  d^ny  the  power 
of  the  Marine  Court  to  suspend,  or  he  may  al- 
lege that  the  suspension  is  no  longer  in  force  ; 
but  as  the  accusation  stands,  it  alleees  facts, 
which,  if  not  denied,  or  if  proved,  will  justify 
the  court  in  setting  aside  the  order  by  which  de- 
fendant was  admitted. — Pacific  Coast  Laio  Jour- 
noL 


Cross,  Adm'b.,ei?c.,  ofthb  Estate  ofSioourney 
V,  Zbllerbach.    September  20,  1882. 

Mortgage — Pledge — Equdiy  —  Saj>plementcU  Com- 
plaint— Party — Eaerow. — The  original  complaint 
was  for  the  foreclosure  of  a  mortgage  made  by 
the  Eureka  Lake  Company  to  Sigourney.  Pend- 
ing the  suit  Zellerbacn  purchased  from  Sigour- 
ney the  note  and  moorteage,  and  also  a  note  and 
mortffaee  of  the  E.  L.  W.  Co.,  in  consideration  of 
which  he  executed  two  notes  to  Sigourney,  to 
securethepayment  of  which  he  was  to  deposit 
with  one  Parrott,  in  escrow,  6-64  parts  of  the 
capital  stock  of  a  corporation  to  be  organized ; 
the  notes  and  mortgages  were  to  remain  in  Par- 
rott's  hands  as  security  for  the  payment  of  the 
Zellerbach  notes  until  the  deposit  of  the  stock. 
Zellerbach  did  not  deposit  the  full  amount  of  the 
stock.  Upon  a  former  appeal  (56  Cal.  431)  it  was 
held  the  plaintiff  in  the  action  to  foreclose  the  Eu- 
reka Lake  note  and  mortgage  was  not  entitled  to 
a  lien  on  the  stock  deposit^  by  Zellerbach  with 
Parrott,  in  escrow,  as  security  for  the  purchase 
of  the  mortgage  then  sued  on.  because  the  stock 
had  not  been  accepted  by  plaintiff  as  security, 
and  because  the  conditions  upon  which  it  was  to 
be  delivered  never  happened.  The  delivery 
never  became  absolute,  ana  the  stock  continued 
as  unaffected  bv  any  lien  as  though  it  had  re- 
mained in  Zelierbach's  pocket:  and  the  cause 
was  remanded  for  a  new  trial.  Execution  of  the 
iudgment  in  such  action  pending  the  appeal  had 
naa  not  been  stayed,  the  stock  was  sold  under 
the  decree  of  the  court  below,  and  after  reversal, 
a  supplemental  complaint  was  filed  setting  up 
the  purchase  of  the  mortgage  originally  sued 
on  by  defendant  pending  the  action  for  its  fore- 
closure, the  execution  of  two  notes  therefor,  the 
deposit  of  the  stock  as  security,  the  sale  of  the 
stock  under  the  judirment'  subsequently  re- 
versed, and  praying  that  the  moneys  realized 
from  such  sale  shall  oe  deemed  and  stand  as  the 
substitute  for  the  stock  ;  that  plaintiff  be  de- 
clared entitled  to  retain  the  same  upon  his  ac- 
knowledffmeni  of  full  satitfaction  and  payment 
as  well  o?  the  note  and  mortgage  described  in 
the  original  complaint,  as  also  of  the  two  notes 
executed  by  Zellerbach;  which  prayer  was 
granted  by  the  court  below.    HM,  on  this  ap- 


peal, that  plaintiff  retained  the  right  to  fore- 
close the  mortf^ages  which  his  agent,  Parrott, 
held  in  pledge,  if  the  Zellerbach  notes  were  not 
paid^t  maturity,  unless  he  lost  the  rieht  by 
lapse  of  time ;  that  it  was  the  intent  of  the  par- 
ties to  the  agreement  (Zellerbach  and  Sigour- 
ney) that  the  suit  for  the  foreclosure  of  the 
mortgage  set  forth  in  the  original  complaint, 
already  begun,  should  be  prosecuted  by  plaintiff; 
for  the  benefit,  however,  of  Zellerbach,  should  he 
pay  his  notes  before  its  termination,  or  substi- 
tute the  other  securities  named  in  the  agree- 
ment. It  was  an  agreement  relating  to  the 
conduct  of  the  action,  since,  while  it  placed  the 
legal  title  to  the  Eureka  Lake  note  and  mort^ 
gage  in  Zellerbach,  it  left  the  control  of  the  suit 
— subject  to  contingencies — in  Sigourney  ;  a 
control  necessary  for  the  protection  of  his  inter- 
ests as  pledgee. 

The  subsequent  changes  in  the  pleadings  and 
findings  have  not  entitled  plaintiff  to  the  lien 
on  the  stock  and  decree  for  the  sale  thereof  de- 
nied him  on  the  former  appeal.  The  case  stood 
at  the  second  trial  as  if  the  shares  of  stock  had 
never  been  deposited ;  never  been  levied  on  or 
sold. 

Revenal  of  Judgment-' Execution  Sale. — In  the 
absence  of  an  undertaking  the  purchaser  of  the 
stock  (if  a  third  party)  acquirea  a  good  title  to 
it.  Whether  defendant  has  or  has  not  his  action 
at  law  either  for  the  value  of  the  shares  or  the 
price  at  which  they  were  sold  is  not  a  question 
to  be  determined  here. 

The  shares  of  stock  were  the  property  of  Zel- 
lerbach. If  the  original  or  present  plaintiff 
(administrator)  chose  to  levy  upon  and  sell  them 
under  an  execution  issued  upon  the  judgment 
subsequently  reversed,  he  did  so  at  his  own  risk. 
A  court  of  equity  will  not  ratify  a  trespass  or 
conversion. 

The  shares  never  constituted  a  portion  of 
plaintiffs  security,  and  the  shares^  or  the  dis- 
position of  them,  have  no  conneG,t]on  with  the 
tacts  upon  which  this  case  must  be  determined. 

It  fouows :  1.  Sigourney  or  his  representative 
wasiustified  in  prosecuting  his  action  for  the 
foreclosure  of  the  mortgage,  and  sale  of  the 
mortgaeed  premises.  2.  Inasmuch  as  defend- 
ant, Zellerbach,  by  reason  of  his  agreement  with 
Sigourney,  had  become  legal  owner  of  the  note 
secured  by  the  mort^a^e,  and  interested  in  any 
excess  of  proceeds  arising  from  the  sale  of  the 
mortgaged  premises,  beyond  the  amount  of  his 
notes,  orinnaving  the  sum  of  the  proceeds  en- 
dorsed  or  credited  on  his  notes  in  case  of  a  sale 
for  less  than  their  amount,  the  plaintiff  was  au- 
thoiized,  by  supplemental  complaint,  to  treat 
him  as  a  proper,  if  not  necessary  party.  3.  Hav- 
ing taken  jurisdiction  for  the  purpose  aforesaid, 
the  court  was  authorized,  upon  well  established 
principles  of  equit]r  jurisprudence,  to  dispose  of 
the  rights  of  plaintiff  anq  defendant  Zellerbach, 
with  reference  to  the  pledge,  by  ordering  judg- 
ment against  said  defendant  for  anv  balance  of 
his  note  unsatisfied  by  the  decretal  note  to  be 
made. — Pacific  Coast  Law  Journal, 
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SUPREME  COURT  OF  OHIO. 


Hon.  John  W.  Okey,  Chief  Justioe;  Hon. 
WiLMAM  White,  Hon.  W.  W.  Johnson,  Hon. 
Geo.  W.  MrlLVAiNEjHon.  Nicholas  liONowoRTH, 

Judges.  

Tuesday,  October  17,    1882. 

GENERAL  IXX^KET. 

No.  1307.  State  ex  rel.  John  S.  Parrott  v.  Thomas 
Brown,  Sheriff  of  Clermont  oounty. 

Mandamus.  Reserved  in  the  District  Court  of  Cler- 
mont County.  ' 

LoifOVORTH,  J.,  Held: 

1.  A  proceedincr  in  mandamus  to  compel  the  sheriff 
to  give  notice  and  make  proclamation  to  the  qualified 
voters  of  a  county  to  elect  a  judge  of  the  court  of  com- 
mon pleas  therein  is  properly  instituted  upon  the  rela- 
tion of  an  elector  of  such  county. 

2.  In  exercising  the  power  granted  by  the  Constitu- 
tion to  provide  u)r  the  election  of  additional  common 
pleas  judges  (Art.  IV,  Sec.  15),  the  general  assemblv 
may  provide  for  the  election  of  a  successor  to  anv  such 
Judffe ;  but  in  the  absence  of  words  clearly  indfcating 
sucn  rarpose,  no  such  election  is  authorized. 

a.  Tlie  act  of  April*  20,  1871,  entitled  *'An  Act  to 
authorise  the  election  of  an  additional  Judge  of  the  Court 
of  Common  Pleas  in  tlie  First  Subdivision  of  the  Fifth 
Judicial  District  of  the  State  of  Ohio,"(68  O.  L.  68),  and 
the  act  supplementary  thereto,  passed  April  28,  1877, 
(74  O.  L.  483),  do  not  authorize  the  election  of  an  addi- 
tional jndffe  of  the  court  of  common  pleas  to  succeed 
the incumoent  of  the  five  years  term  of  office  provided 
for  by  the  last  mentioned  act. 

Writ  refused. 

1191.  The  State  of  Ohio  on  Relation  of  Attorney  Gene- 
ral V.  The  Pioneer  Live  Stock  Com  pany .    Quo  Warranto. 

McIi^VAiKB,  J.,  Hdd: 

Section  3235,  Cliapter  I,  Title  2,  of  Revised  Statutes, 
whicti  reads :  ^'Corporations  may  be  formed  in  the  man- 
ner provided  In  this  chapter,  for  any  purpose  for  which 
individuals  ma^  lawfully  associate  themselves  together, 
except  for  dealing  in  real  estate  or  carrying  on  profes- 
sional business,"  must  be  construed  as  not  authorizing 
the  incoz  poration  of  insurance  companies,  as  the  organi- 
sation of  such  companies  is  specially  provided  for  in 
Chapters  X  and  XI  of  same  Title. 

Judgment  of  ouster. 

112.  James  P.  Simpson  et  al.v.  The  Greenfield  Building 
and  Savings  Association.  Error  to  the  District  Court  of 
Highland  County. 

McIi«VAiKR,  J.,  Hdd: 

An  executory  contract  between  a  building  association, 
incorporated  under  the  act  of  May  0. 1868  (S.  A  8. 194), 
snd  one  of  its  members  in  respect  to  snares  claimed  by 
liim  in  his  own  right  and  in  excess  of  twenty  shares, 
the  maximum  number  which,  under  the  statute,  a 
member  may  hold  in  his  own  right,  is  ultra  virta  and 
cannot  be  enforced  by  action. 

Judgment  of  district  court  reversed  and  that  of  com- 
mon pleas  affirmed. 

119.  Lewis  M.  Dayton  et  al.,  Executors  of  Thomas 
PhUllps,  V.  Nathaniel  P.  Bartlett,  Administrator  of 
Richard  Jordan.  Error  to  the  Superior  Court  of  Cin- 
cinnftti. 

JoHNBON,  J.,  Held: 

1.  The  executor  or  administrator  of  a  surviving  part- 
ner, who  dies  with  partnership  assets  in  his  possession 
snd  whUe  ha  is  engaged  in  settling  the  partnership  busi- 
ness, ia  entitled  to  the  possession  of  such  assets,  and  is 
chargod  with  the  dutv  of  completing  such  settlement 
unless  relieved  from  that  duty  by  contract,  or  by  an  or- 
der of  a  competent  court. 

2.  He  is  not,  aa  a  matter  of  law,  precluded  from  re- 
oeiving  compensation  out  of  the  partnership  funds  for 
his  services  in  the  performance  of  this  duty. 

Judgment  reversed  and  cause  remanded. 


1057.  Joseph  J.  Dresbach  v.  The  State.  Error  to  the 
Court  of  Common  Pleas  of  Fairfield  County. 

Whitb,  J.,  HM, : 

1.  Where  on  a  trial  for  murder  the  question  was 
whether  poison  was  administered  to  the  deceased 
through  tliie  negligence  of  a  physician  or  intentionallv 
by  the  accused^  and  the  state  in  rebuttal  gave  in  evi- 
dence the  testimony  of  a  druggist  with  whom  the  phy- 
sician was  accustomed  to  deal,  to  the  effect  that  the  phy- 
sicisn  was  skillful  and  careful  in  the  use  of  niedfi- 
ciues,  the  accused  has  the  right  to  cross-examine  the 
witness  as  to  the  extent  and  character  of  the  dealings 
from  which  his  opinion  is  formed. 

2.  On  the  trial  of  an  indictment  for  murder  in  the  first 
degree,  charging  the  accused  with  purposely  killing  an- 
other by  aoministering  poison,  the  evidence  tending 
to  show  no  other  grade  of  offense,  it  is  error  to  charge 
the  Jury  to  the  effect  that  if  they  find  the  accused  guilty 
their  duty  will  be  fulfilled  by  convicting-  of  murder  in 
the  first  or  second  degree,  or  manslaughter.  And  where 
the  verdict  is  returned  for  a  lower  grade  of  homicide 
than  murder  in  the  first  degree,  a  new  trial  should  be 

granted,  where  It  appears  from  the  evidence  tbat  a  ver- 
ict  of  acquittal  might  have  been  rendered  had    the 
jury  been  properly  instructed. 

Judgment  reversed,  new  trial  granted  and  cause  re- 
manded. 

104, 123  and  551.  Charles  King  v.  Julia  King.  Error 
to  the  District  Court  of  Huron  County. 

Okbt,  C.  J. 

1.  An  allowance  of  temporary  alimony  by  a  Judge 
at  chambers  is  a  final  order  which  may  be  reviewed  on 
error. 

2.  The  allowance  by  a  Judge  of  the  court  of  common 
pleas,  as  a  judge  of  the  district  court,  of  temporary 
aUmony  pending  an  appeal  as  to  permanent  alimony, 
is  not  a  bar  to  another  allowance  liy  such  judge  pend- 
ing such  appeal ;  and  the  signature  of  the  fudge  to  the 
order  or  Journal  entry  thereof  is  not  essential  to  the  va- 
lidity of  the  order. 

3.  A  divorce,  alimony  and  custody  of  a  child  having 
been  decreed  to  a  woman,  her  removal  from  the  state 
and  subsequent  marriage,  pending  an  appeal  to  the  dis- 
trict court  as  to  alimony,  will  not  deprive  the  latter 
court  of  power  to  decree  alimony. 

Judgments  affirmed. 

1155.  William  F.  Brown  v.  The  State  of  Ohio.  Error 
to  the  District  Court  of  Ashtabula  County. 

By  thb  Court. 

A  male  teacher,  who  has  sexual  intercourse  with  a  fe- 
male under  his  Instruction  with  her  consent,  at  her 
father's  house,  after  school  hours  of  one  day,  and  be- 
fore the  school  hours  of  the  succeeding  day,  during  the 
term  of  his  eng^agement  as  her  instructor,  is  liable  to 
punishment  under  section  7024  of  the  Revised  Statutes. 

Judgment  affirmed. 

116.  Valley  Building  and  Loan  Association  v.  WilUam 
Crawford.  Error  to  the  District  Court  of  Mahoning 
county.  Judgment  affirmed  without  penalty.  There 
will  be  no  further  report. 

122.  A.  W.  Robinson  Treasurer,  Ac  v.  John  Dunham 
et  al.  Error  to  the  District  Court  of  Clermont  County. 
Judgment  affirmed  without  penalty.  There  wiU  be  no 
further  report. 

124.  Joseph  L.  Weston,  Executor,  Ac.  v.  Martha  J. 
Weston  et  al.  Error  to  the  District  Court  of  Darke 
County.  Judgment  affirmed  with  penalty  of  |25.00  and 
attorney's  ISm  ^.00    There  will  be  no  further  report. 

129.  Reason  Jones,  Executor,  Ac  v.  Mary  Merry  man  et 
al.  Error  to  the  District  Court  of  Jefferson  County^ 
Judffment  affirmed  without  penalty.  There  will  be  no 
further  report. 

181.  Harding  Johnson  «.  The  Ck>Uege  Hill  Railroad 
Company.  Error  io  the  District  Court  of  Hamilton 
County.  Judgment  affirmed,  without  penalty.  There 
will  be  no  further  report. 

182.  UeUa  Brown  et  al  v.  Robert  E.  Lookhart.  Enor 
to  the  District  Court  of  Adams  County.  Diamlssed  for 
want  of  prosecution,  under  Rule  4,  at  oosta  of  plaintiff  in 
error. 
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188.  Christian  H.  Bonnlng  v.  Herman  H.  Uppelmann 
otal.  Error  to  the  District  Court  of  Hamilton  Coanty. 
Judgment  affirmed  without  penalty.  There  will  be  no 
further  report. 

186.  M.  Werk  A  Co.  r,  Adam  Armbnut.  Error  to 
the  District  Court  of  Hamilton  County.  Judgment 
affirmed  with  penalty  ot  |25.  and  attorney's  fee  of  |60. 
There  will  be  no  further  report. 

186.  Isaac  Edwards  v.  Cincinnati  and  Eastern  Railway 
Co.  Error  to  the  District  Court  of  Clermont  County. 
Dismissed  for  want  of  prosecution,  under  Rule  4,  at  costs 
of  plaintilTin  error. 

142.  George  G.  Denton,  administrator  v.  Erastus 
French.  Error  to  the  District  Court  of  Huron  County. 
Dismissed  for  want  of  prosecution,  under  Rule  4,  at  costs 
of  plaintiff  in  error. 

146.  John  M.  St  rider  t;.  City  of  Pomeroy.  Error  to 
the  District  Court  of  Meigs  County.  Dismissed,  under 
Rule  4,  for  want  of  prosecution,  at  cost  of  plalntiif  in 
error. 

148.  D.  F.  Harbaugh  v.  H.  P.  Bates.  Error  to  the 
District  Court  of  Cuyahoga  County.  Judgment  affirmed 
with  penalty  of  5  per  cent,  during  the  time  stayed  in 
this  court  and  attorney's  fee  of  |40.  There  will  be  no 
fdrther  report. 

150.  Mattie  M.  Brown  v.  Wm.  M.  Reed  et  al.  Error 
to  the  District  Court  of  Mahoning  County.  Dismissed, 
under  Rule  4,  for  want  of  prosecution,  at  costs  of 
plaintilTin  error. 

153.  John  Bletsch  v.  Stewart  Robertson.  Error  to  ihe 
District  Court  of  Cuyahoga  County.  Dismissed,  under 
Rule  4,  for  want  of  prosecution,  at  costs  of  plaintiff  in 
error. 

156.  Lessees  of  Public  Works  «.  Robert  B.  Gordon 
Error.  Reversed  in  the  District  Court  of  Auglaise 
County.  Dismissed  under  Rule  4,  for  want  of  prose- 
cution. 

156.  Jscob  Welti  v,  Stewart  Robertson.  Error  to  the 
District  Court  of  Cuyahoga  County.  Dismissed,  under 
Rule  4,  for  want  of  prosecution,  at  cost  of  plaintiff  in 
error. 

168.  The  State  of  Ohio  v.  Harriet  Stermer.  Excep- 
tions to  the  decision  of  the  Court  of  Common  Pleas  of 
Fairfield  County.    Passed  for  briefs. 

296.  John  M.  Voght  v.  Directors  of  Delaware  County 
Infirmary.  Error  to  the  District  Court  of  Delaware 
County.  Ordered  that  unless  the  plaintiff  in  error, 
within  twenty  days,  return  to  the  Clerk  of  this  Court  the 
original  papers,  transcript  of  journal  entries  and  peti- 
tion in  error,  thai  this  cause  stand  dismissed. 

MOTION  DOCKET. 

No.  146.  Cow  Run  Iron  Tank  Co.  v.  James  D.  Lehmer. 
Motion  to  dismiss  cause  No.  1208  on  the  General  Docket 
Ibr  want  of  printed  record. 

Bt  the  Court. 

The  provision  of  the  Rev.  Stats.  {  6711,  as  to  the  time 
within  which  records  must  be  printed,  has  no  application 
to  cases  reserved  from  the  district  couii. 

Motion  overruled. 

Mary  Ann  Bartlow  et  al.  v.  Geo.  W.  Kinnard.  Motion 
to  4lismiss  proceeding  in  error. 

On  the  21st  of  April,  1877,  George  W.  Klnnsrd,  delbnd- 
ant  in  error,  recovered  a  Judgment  in  the  District  Court 
of  Butler  County,  against  George  G.  Kinnard.  directing 
the  conveyance  of  real  estate.  Oeorffe  G.  Kinnard, 
against  wuom  this  judgment  ws%  renc^red,  died  on  the 
8th  of  April,  1878. 

On  the  SOth  of  December,  1880,  the  plaintiflta  in  error, 
hein  at  law  of  George  O.  Kinnard,  decessed.  commenced 
this  proceeding  in  error,  slleging  that  at  tne  date  of  the 
death  of  their  ancestor,  and  ever  si^c^  they  have  been 
married  women. 

The  sround  of  this  motion  is  that  more  than  three 
vears  uapsed  between  the  date  of  the  Judgment  sbught 
to  be  reversed  and  the  filing  of  the  petition  in  error. 

The  question  in  the  case  is,  does  the  disability  of  th^ 

glaintin  in  error,  under  Section  6728,  of  the  Revised 
tatutes  save  the  right  to  prosecute  this  petition. 
By  tstb  Court. 

The  right  is  barred.  The  time  of  the  statute  having 
commenced  to  run  during  the  lifetime  of  the  plaintilllr 
ancestor,  did  not  stop  at  ms  death.  1  Ohio  St.,47B.  Action 
dismissed. 


122.  Isaac  Smith  v.  George  BCanahan.  Motion  to  strike 
cause  No.  1100  on  the  General  Docket  from  the  files. 
Motion  granted,  no  summons  having  been  Issued  within 
the  time  requiredvby  statute,  nor  the  appearance  of  the 
defendant  otherwise  eflbcteo. 

188.  Willis  Parker  v.  The  SUte  of  Ohio.  Motion  for 
leave  to  file  a  petition  in  error  to  reverse  the  Jodgmeat 
of  the  Court  of  Common  Pleas  of  Hamilton  County. 

Motion  overruled. 

• 

145.  John  A.  King  v.  The  State  of  Ohio.  Motion  for 
leave  to  file  a  petition  In  error  to  the  Court  of  OonuncMi 
Pleas  of  Henry  County.  Motion  refused  on  the  ground 
that  application  should  be  made  to  the  district  couxi. 

149.  Charies  Bach  v.  The  State  of  Ohio.  Motion  Ibr 
leave  to  file  a  petition  in  error  to  reverse  the  Judgment 
of  the  Court  ox  Common  Pleas  of  Wood  County.  Motion 
granted. 

160.  R.  G.  Farvin  et  al.  v.  Sarah  Broushton  et  al.  Motion 
to  take  cause  No.  1206  on  the  General  iloeket  ont  of  Its 
order.    Motion  overruled. 

151.  Leroy  Mnnson  v,  Ellen  A.  Cooper.  Motion  to 
dismiss  cause  No.  789  on  the  General  Docket,  for  want 
of  printed  record,  and  counter  motion  for  extension  of 
time.  etc..  for  printing  record.  Motion  to  dismiss  over- 
ruled, and  motion  to  extend  time  granted,  and  leave  to 
file  printed  record  on  or  before  December  16, 1882,  In 
default  of  which  the  petition  in  error  shall  stand  dis- 
missed. 

162.  Barbara  Herancourt  executrix,  etc  v.  Juliana 
Meier.  Motion  for  leave  to  file  a  petition  In  error  to 
reverse  the  Judgment  of  the  Superior  Court  of  CSnoin- 
nati.    Motion  overruled.    No  report. 

154.  Diantha  Richards  et  al.  e.  Nancy  May  et  al.  Mo- 
tion to  dispense  with  printed  record  in  cause  No.  1151 
on  the  General  Docket,  and  to  substitute,  etc.  Motion 
granted. 

156.  Ohio  ex  rel.  John  W.  Bard  v.  David  Haaaler. 
Motion  to  take  cause  No.  1228  on  theGeneiml  Docket,  ont 
of  its  order.  Motion  overruled,  and  cause  struck  from 
the  docket  for  want  of  jurisdiction,  under  authority  of 
The  SUvf^  V.  Thompwfn^  84  Ohio  St.  865. 
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[New  cases  filed  since  our  last  report,  up  to  Got.  18,  1882.] 

1316.  Charles  Bach  v.  The  SUte  of  Ohio!  Bnor  to  the 
Court  of  Common  Pleas  of  Wood  County  J.  A.  Shan- 
non and  E.  T.  Dunn  for  plalntiif;  General  Geo.  K.  Naah 
for  defendant. 

1316.  Lucinda  Scott,  et  al.  v.  John  Scott,  et  aL  Brror 
to  the  District  Court  of  Pike  County*.  I  J.  A.  Oook  for 
plaintiflta  ;  S.  S.  Cook  for  defendants.  ' 

1817.  Justine  Bugh  v.  Elisabeth  Sturgeon,  et  al.  Br- 
ror to  the  District  Court  of  Pickaway  <%unty.  Bige  A 
Abemethy  for  pUintiff;  Walling  and  Curtain  forde- 
Ibndanta. 

1818.  D.  J.  Crouae  v.  David  B  Wagner,  et  aL  Bnor  to 
the  District  Court  of  Pickaway  County.  Paae  A  Aber- 
nethy  for  plaintiflT;  Smith  A  Morris  for  defendants. 

1819.  Shields  May  A  Co.  v.  The  Sdoto  Machine  WorksL 
et  al.  Error  to  the  District  Court  of  Pickaway  County. 
Page  A  Abernethy  for  pUintinb ;  Smith  A  Morris  for  die- 
fendants. 

1320.  Mary  E.  Johnson  v.  George  W.  Blair.  Brror  to 
the  District  Court  of  Madison  County.  B.  H.  Lewis  and 
Wilson  A  Durflinger  for  plaintiff ;  Harrison,  Olds  A 
Marsh  for  defendant. 

1821. .  Frederick  W.  Fowler,  et  al.  v.  laaae  B.  P«^yer. 
Error  to  the  District  Court  of  ferie  County.  H.  A  L.  H. 
Goodwin  for  plaintiffs ;  E.  B.  King  Ibr  defendant. 

1822.  Hiram  Stewart,  Ex'r,  et  al.  v.  Johnson  M.  Welch, 
et  al.  Error  to  the  District  Court  of  Athens  C6nnty. 
Harrison,  Olds  A  Marsh  for  plaintlllb ;  J.  M.  Weleh  for 
defendants. 

.  1828.  Mayberry,  Goheen,  et  aL,  Adm*rz.  etc  v. 
Samuel  Snowden,  Adm'r.  Error  to  the  Distriot  Ocmit 
of  Franklin  County.  HarrisbUf  Ofds  A  Manh  for  plaint* 
iflh ;  C.  N.  Olds  for  defendant. 
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ACCURACY  IN  TELEGRAPHING. 


When  the  telegraph  was  first  established) 
with  a  new  sj'Htein  of  representing  words,  and 
of  necessity  employing  operators  new  to  the 
buRiness,  tliere  was  reason  enough  in  sup- 
posing that  a  large  allowance  should  be  maae 
for  operative  errors.  Under  the  conditions 
then  existing  the  stipulation  of  the  telegraph 
companies  that  they  would  not  be  responsible 
for  mistakes  unless  the  message  be  repeated 
wns  not  altogether  unreasonable.  That  the 
public  should  submit  io  the  one-sided  regula- 
tion, now  that  telegraphing  is  no  longer  a 
novelty,  is  simply  absurd,  or  worse,  since  it 
allows  the  companies  to  shirk  the  proper  con- 
sequences of  employing  underpaid  and  incom- 
petent operators.  At  current  rates  there  is 
no  business  that  can  better  aiibrd  to  furnish 
the  best  of  servants  and  service  than  tele- 
graphing, and  with  the  present  development 
of  the  art  there  is  no  more  iustice  in  throwing 
the  presumption  on  the  side  of  inaccuracy  aha 
requiring  the  public  to  pay  two  prices  to 
insure  the  correct  delivery  of  their  messages 
than  would  be  in  applying  the  same  rule  to 
any  other  service. 

The  baker  who  shouhl  oflTer  bread  at  the 
currentrales,  refusing  to  guarantee  full  weight 
and  sweetness  except  for  double  price,  would 
soon  discover  that  tlie  public  did  not  approve 
of  that  way  of  doing  business.  And  the  same 
experience  would  befall  the  tailoryihoemaker, 
car|)enter,  common  carrier,  or  other  man  who 
should  attempt  to  operate  on  the  plan  of  non- 
resiKinsibility  except  for  double  pricos. 

The  lack  6i  competition  and  the  oasy  sub- 
mission of  the  public  to  inherited  customs 
have  made  it  possible  for  the  telegi-aph  com- 
panies to  continue  the  practice.  At  last, 
nowever,  some  one  has  had  the  spirit  todispute 
the  right  of  the  companies  to  mak<>r  the  law 
for  themselves,  snd  tte  Unites?  StatesCourt  at 
Leavenworth,  Kansae,  has  justified  his  action. 
The  court  held''  that  any  rule  or  regulation  of 
the  company'  which  seems  to  relieve  it  from 
performing  its  dutjr,  belonging  to  the  employ- 
ment, with  integrity,  skill  and  diligence, 
contravenes  public  policy  as  well  as  the  law, 
and  under  it  the  party  at  fiuilt  cannot  seek 
refuge.  If  it  becomes  neoemary  for  the  com- 
pany, in  transmittingmessages  with  integrity, 
skill  and  diligence,  to  secure  aoeniacy.  to  have 
said  message  repeated,  then  the  law  devolves 
upon  them  that  duty." 

It  is  to  be  hoped  that  this  decision  is  as  well 
founded  in  law  as  it  is  in  reason,  and  that  in 
case  of  appeal  the  higher  courts  will  sustain 
the  lower.  There  is  no  reasonable  excuse  for 
inaccuracy  in  the  transmission  of  telegraphic 
messages/  The  instruments  make  no  mistakes 
and  it  is  possible,  in    double   instrumental 
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records  or  otherwise,  to  insure  the  certain  de- 
livery of  the  messfige  received.  It  might 
«voIve  a  little  more  care  and  a  higher  grade  of 
operative  ability  :but  the  companies  can  aflford 
that,  and  the  public  should  accept  nothing 
less  from  the  companies  than  a  full  and  exact 
discharge  of  the  duty  undertaken  by  them* — 
'Scientific  Amencan, 
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EXEMPTION. 


In  Jenkens  v.  McNall,  27  Kans.,  532,  it  is 
rsaid,  that  a  printing  press  of  an  editor  and 
printer  may  be  exempt  from  execution  as  a 
**'  tool  or  implement;  "  but  it  is  held  that  if 
the  claimant  is  also  engaged  as  an  agent  for 
loaning  money,  the  press  is  not  exempt  unless 
he  derives  his  principal  support  from  the 

Jrinting  business.  The  court  say :  "  But  the 
ndin^s  of  the  court  do  not  clearly  bring  the 
plaintiff  clearly  within  the' terms  of  the  stat- 
ute, so  that  the  printing  press  in  this  case  was 
exempt  from  execution.  It  appears  from  the 
findings  that  at  the  date  of  the  levy  the 
plaintiff  was  engaged  in  editing  a  newspaper 
rui\ping  a  job  printing  office,  aud  also  acting 
as  an  agent  for  the  loaning  of  money.  It  is 
not  shown  that  the  running  of  the  job  print- 
ing office  was  his  principal  or  main  business. 
The  findings  show  that  the  plaintiff  only 
depended  on  his  printing  office  in  part  for  the 
support  of  himself  and  family.  In  answer  to 
an  inquiry  whether  the  use  of  the  printing 
press  was  necessary  to  the  plaintiff  in  the 
successful  prosecution  of  his  trade  or  business, 
the  court  answered  that  it  was  as  to  the 
branch  of  job  printing.  A  person  cannot,  by 
multiplying  his  emploj'ments,  claim  cumula- 
tively several  exemptions,  created  by  the 
statute  for  several  distinct  employments. 
Thus,  one  person  cannot  claim  the  exemption 
of  his  library  and  office  furniture  as  a  profes- 
sional man  and  at  the  same  time  ask  to  have 
exempted  to  him  tools  and  implements  for  the 
purpose  of  carrying  on  his  trade  or  business 
as  a  mechanic  or  miner.  The  mere  fact,  how- 
ever that  a  debtor-  carries  on  two  or  more 
trades  or  professions  at  the  saine  time,  does  not 
deprive  him  of  all  exemptions.  If  he  has 
two  separate  pursuits,  the  exempted  articles 
must  belong  to  his  main  or  principal  business. 
In  other  words,  to  the  business  in  which  be  is 

Srincipally  engaged.  Corop.  Laws,  1879,  ch. 
8,  p.  437;  Bevittr.  Crandall,  19  Wis.,  681; 
Guptil  V.  McFee,  9  Kana,  30;  Thomp.  on 
]^xemptions,  §  768.  Under  the  findings,  for 
aught  that  appears,  the  plaintiff  may  have 
derived  his  principal  support  from  editing  a 
newspaper,  or  from  nis  business  as  a  loan  agent. 
At  least  there  is  no  finding  that  the  property 
levied  upon  was  necessary  for  the  purpose  of 
carrying  on  any  trade  or  business  from  which 


the  plaintiff  derived  his  principal  support ;  nor 
is  there  any  findin||  that  the  business  of  job 
printing  was  the  principal  or  main  business 
of  the  plaintiff." 
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THE  VALUE  OP  CHILDREN. 


We  are  not  goins  to  consider  the  value  ct 
babies  as  alarm-clocks  for  arousing  the  male 
parent;  nor  as  teachers  of  patience — the  vir- 
tue, not  the  opera;  nor  as  gainers  of  prizes  at 
the  country  fairs.  Nor  are  we  going  to  quote 
their  market  values  south  of  Mason  and  Dix- 
on's line  in  the  days  before  the  war:  nor  will 
we  dilate  upon  the  bounties  offerea  by  that 

Saternal  monarch,  Louis  XIV.,  for  the  pro- 
uction  of  children  in  New  France,  although 
he,  in  council,  passed  a  decree,  saying,  "that 
in  future  all  the  inhabitants  of  the  country 
of  Canada  who  shall  have  living  children  to 
the  number  of  ten,   born  in  lawful  wedlock, 

*  *  ♦  ♦  shall  each  be  paid  out  of  the 
money  sent  by  his  majesty  to  the  said  coun- 
trv,  a  pension  of  SOOlivres  a  year ,  and  those 
who  have  twelve  children,  a  pension  of  400 
livres."  Rich  and  poor  were  alike  within 
the  purview  of  this  ordinance;  whereas,  be- 
fore Colbert's  reward  of  1,200  livres  for  those 
who  had  fifteen  children,  and  800  to  those 
who  had  ten,  was  intended  specially  for  the 
better  class. 

But  we  are  about  to  refer  to  some  of  those 
cases  where  juries  and  iudges  have  been 
called  upon  to  estimate  the  sums  that  will 
compensate  for  injuries  arising  from  the  neg- 
ligence of  others  to  life  or  limb  .of  infants, 
and  the  value  of  services  of  which  the  parents 
of  these  injured  innocents  have  been  de- 
prived by  such  hurts.  This  is  a  subject 
which  must  be  replete  with  interest  to  every 
pater  familias  in  humble  circumstances— and 
how  many  a  solicitor  of  the  High  Court  of 
justice  is  so  situated! 

First,  let  us  look  at  the  value  of  children 
piece  meal,  or  rather,  what  persons  injuring 

tortious  of  their  little  human  forms  divine 
ave  had  to  pay  for  their  negligence  and  ig- 
norances. A  bov,  seven  years  old,  was  kickM 
by  a  horse,  and  had  his  eye,  skull  and  brain 
so  badly  hurt  that  the  witnesses  at  the  trial 
considered  that  he  would  never  be  able  to 
earn  his  own  living;  and  they  were 
right,  for  the  poor  little  chap  died  nine  days 
after  the  trial.  The  jury  gave  him  £160  as  a 
slight  compensation ;  the  owner  of  the  horse 
not  liking  to  pay  that  sum,  applied  for  a  new 
trial,  but  the  court  did  not  consider  the  dam- 
ages excessive,  and  would  not  interfere  (1). 

A  child  of  two  years  was  wandering  about 
a  railway  track  when  it  was  struck  by  an  iron 
horse,  and  was  so  injured  that    a  leg  and  a 

(1)   Kramer  v.  Waymark,  L.  R.  1  Ex.  241.  . 
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hand  were  loet.    The  jury,  when  asked  to  aa- 
8688  the  damaees,   ^ave   $1,800  as  a  reeem- 

Sense  (2).  Sure! jr,  this  little  tot  could  not  have 
rought  more  eain  to  its  parents,  if  it  had 
been  actually  born  with  the  legendary  silver 
spoon  in  its  mouth.  This  valuable  child 
dwelt  in  Connecticut. 

Oat  in  Missouri  a' boy  lost  his  hand  through 
a  defect  in  a  moulding  machine;  and  upon 
suing  the  owner,  who  was  also  his  employer, 
he  recovered  $1,000.  The  court  sustainea 
the  verdict  (3).  Little  Mangan,  an  English 
boy  had  nothing  like  the  same  good  fortune, 
although  his  misfortune  was  very  similar. 
He  was  a  small  school  boy  of  four  summers, 
and  when  passing  homewards  one  day  was 
induced,  by  a  brotner  of  the  more  mature  age 
of  seven,  to  put  his  fingers  into  a  machine 
for  crushing  oil-cake  that  was  standing  un- 

f guarded  beside  the  road.  Another  mischievous 
ittle  wretch  turned  the  handle  and  round 
went  the  wheels;  the  chubby  fingers  were 
seized  and  badly  crushed,  so  that  three  of 
them  had  to  tfe  amputated.  The  owner  of 
the  machine  was  sued  for  negligence  in  al- 
lowing it  to  stand  so  exposed;  and  at  the 
trial  the  sight  of  the  fineerless  and  maimed 
little  hand  could  only  induce  the  twelve  hon- 
est hearted  jurors  to  give  a  verdict  of  £10  in 
favor  of  the  Doy.  Even  this  pittance  Mangan 
was  not  able  to  get,  because  the  court  held 
that  the  defendant  was  not  liable  for  the  in- 
jury, as  it  was  caused  by  the  act  of 
the  plaintiff  and  the  boy  who  turned  the 
handle  (4). 

Another  little  boy  in  England,  aged  five 
years,  was  equally  unfortunate.  Being  too 
young  to  take  care  of  himself,  his  granny 
went  with  him  to  Velvet  Hall  Station,  to 
take  the  train  to  Berwick-upon-Tweed.  Af- 
ter getting  their  tickets,  on  crossing  a  track 
they  were  struck  bv  a  freight  train;  the  old 
lady  was  killed  ancT  the  child  severely  injured. 
An  action  was  brought  for  these  injuries  to 
the  lad,  and  the  jur^  awarded  £20.  The 
court,  however,  set  aside  the  verdict,  as  the 
jury  bad  found  that  the  grandmother  had 
been  guilty  of  negligence,  withdut  which  the 
accident  could  not  have  nappened ;  and  the 
cour|  considered  that  the  inrant  was  so  iden- 
tified with  the  grandmother,  that  the  action 
could  not  be  maintained,  her  carelespness 
being  a  suflScient  answer  to  the  claim  (6). 

In  Mississippi  a  man  had  to  pay  $100  for 
merely  whipping  a  child  of  five,  who  had, 
however,  assaulted  in  a  violent  and   brutal 

(2)  2  Redfleld  on  RaUways,  248,  n, 

(8)  MoBCUlan  v.  Union  Pren-Briok  Works,  6  Mo, 
App.  484. 

(4)  BCangan  v.  Atherton,  4  H.  A  C.  8SS;  L.  B.  1  Ex. 


(6)  Wmlte  V.  K.  E.  Ry.,  EL,  Bl„  A  EL  719. 


manner  (so  saith  the  reporter)  the  whipper's 
only  child,  an  infant  of  eighteen  months  (6). 
In  Massachusetts  a  miss  of  thirteen  winters 
recovered  damages  to  the  extent  of  $5,000 
against  a  railway  company  for  an  injury  to 
an  arm ;  and  then  when  she  was  of  age  her 
father  sued  the  company  for  the  loss,  occa- 
sioned by  the  self-same  accident,  of  her  serv- 
ices during  minority ;  and  he  obtained  $600 
to'compensate  himself  wherewith  (7).  The 
gentler  sex  is  highly  prized  in  New  England, 
judging  by  this  and  the  Connecticut  case. 
Boys,  however,  at  least  in  the  West,  are 
deemed  mere  money-making  machines.  Old 
Miller's  boy,  of  nineteen^  lost  his  arm  through 
the  negligence  of  a  railway  company,  and 
the  father  recovered  $2,000  for  the  value  of 
the  son^s  services  until  he  came  of  age,  and 
for  the  expense  of  medical  attendance  and 
nursing  in  consequence  of  the  injury  (8). 

And  now  let  us  consider  some  of  the 
amounts  that  have  had  to  be  paid  where  the 
wrong  has  caused  the  death  of  the  child.  In 
such  case,  the  rule  is  that  damages  of  a  pecu- 
niary nature  must  be  shown;  the  damages  are 
not  to  be  given  merely  for  the  loss  of  a  legal 
rihgt  but  should  be  calculated  with  reference  to 
a  reasonable  expectation  of  a  pecuniary  benefit, 
as  of  right  or  otherwise,  from  the  continuance 
of  the  life  of  the  lost  one  (9).  In  fact,  what  is 
laid  down  by  the  decisions  is  that  there 
must  have  been  a    reasonable   expectation  of 

f pecuniary  advantage  to  the  parent  from  the 
ife  of  the  deceased  (10).  Still  it  was  held,  in 
a  case  where  a  healthy  boy  of  six  years  old 
was  killed,  that  ab.<(ence  of  proof  ofany  spe- 
cial money  damage  flowing  irom  the  death  of 
the  child  will  not  justify  a  non-suit,  nor  a 
direction  on  the  part  of  the  judge  to  the  jury 
to  find  nominal  damages  only  (11).  The 
"  necessary  injury "  to  parent  by  the  negli- 
gent killing  of  a  child,  and  for  wliich  he  is  to 
be  compensated,  comprises  the  loss  of  the  ser- 
vices of  the  child  during  minority,  the  costs 
of  nursing,  medical  attendance  and  the  fu- 
neral expenses  (12).  In  England  doubts  have 
been  suggested  as  to  whether  damages  are  ob- 
tainable to  compensate  for  the  loss  of  the  ser- 
vices of  a  child  so  young  as  to  be  unable  to 
earn  anything  (13).  But  in  the  United  States 
the  doctrine  has  been  well  settled.    In  Hill  v. 

(6)  Lowell  V.  McDonald,  5S  Miss.,  261. 

(7)  Wilton  V.  Middlesex  Ry.,  125  Mass.  130. 
(S)  Houston^  etc  R.  Co.  v.  Miller,  49  Tex.  822. 

(9)  Franklin  v.  &  E.  Ry.,  8  H.  A  N  211 ;  Walton 
V.  8.  E.  Ry.,  4  C.  B.  (N.  S.)  296. 

(10)  Field,  J.,  Heatberington  v.  N.  E.  Ry.,  L.  R.  11 
<^  B.  D.  160. 

(11)  Gorham  v.  New  York  Central,  28  Hun.  (N.  T.) 
449. 

(12)  Rain  V.  St.  Lonis,  eta  R.  Co.  71  Mo.  164, 
(18)  BramhiU  v.  Lee,  29  L.  T.  11 
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Forty-second  Street  Railway  (14),  where  a 
boy  of  (hree  vears  and  two  months  had  been 
killed,  and  the  jury  had  given  a  verdict  for 
$1,U00,  the  court  of  apbeals  sustained  it, 
saying,  ''It  was  within  the  province  of  the 
jury,  who  had  before  them  the  parents,  their 
position  in  life,  the  occupation  of  the  father, 
and  the  age  and  sex  of  the  child,  to  form  an 
estimate  of  the  damages  with  reference  to  the 
pecuniary  injury,  present  and  prospective, 
resulting  to  the  next  of  kin.  Except  m  very 
rare  instances,  it  would  be  impracticable  to 
furnish  direct  evidence  of  any  specific  loss  oc- 
casioned by  the  death  of  a  child  of  such  ten- 
der years,  and  to  hold  that  without  such  proof 
the  plaintiff  could  not  recover,  would  in  ef- 
fect render  the  statute  nugatory  in  most  cases 
of  this  description.  It  cannot  be  said,  as  a 
matter  of  law,  that  there  is  a  pecuniary  dam- 
age in  such  a  case,  or  that  the  expense  of 
maintaining  and  educating  the  child  would 
necessarily  exceed  any  pecuniarv  advantage 
which  the  parents  coula  have  derived  from 
his  services  had  he  lived.  These  calculations 
are  for  the  jury."  As  Eliza  Hooghkirk,  a 
healthy  and  bright  child  of  six,  was  being 
driven  by  her  father,  on  a  wagon,  into  Al- 
bany, the  wagon  was  struck  by  a  locomotive 
and  substantially  destroyed ;  all  the .  inmates 
were  injured,  but  the  child  was  killed.  The 
jury  was  particularly  instructed  that  in  es- 
timating the  damages  they  should  be  strictly 
confined  to  the  pecuniary  injuries  resulting 
from  such  death  to  the  next  of  kin  of  the  de- 
ceased— that  the  pain  and  shock  to  the  feel- 
ings of  the  parents,  caused  by  the  death  of 
their  daugnter,  could  not  in  any  way  be  con- 
sidered, and  that  in  fixing  such  damages  they 
should  be  guided  by  what,  in  their  honest 
judgment,  they  should  deem  a  fair  and  just 
compensation  for  the  pecuniary  injuries  re- 
sulting from  such  death,  which  compensa- 
tion, however,  could  not,  according  to  the 
statute,  exceed  $5,000.  After  this  charge  the 
jury  awarded  15,000,  and  the  court  was  asked 
to  set  the  verdict  aside  as  excessive,  but  de- 
clined to  interfere,  saying,  that  as  a  matter  of 
law  it  is  impossible  for  the  court  to  say  that 
the  actual ''  pecuniary  injuries"  resultingfrom 
the  death  of  the  infan tonight  not  be  ^,000. 
Possibly  the  probabilities  are  against  it,  but 
the  statute  in  this  region  of  conjecture  has 
committed  the  formation  of  an  opinion  U>  a 
jury  upon  whose  discretion  the  only  limitation 
18  the  maximum  which  is  thereoy  allowed. 
The  discharge  of  such  duty,  expressly  confided 
to  a  jury  by  statute,  necessarily,  in  a  case 
which  presents  reasonable  grounas  of  conject- 
ure, involves  a  wide  discretion,  and  unless 
the  evidence  shows  a  plain  error,  the  verdict 
can  not  be  disturbed. 

(14)  47  N.  Y.,  817. 


Hetty  Downie,  a  girl  of  the  age  of  about 
seven  years,  was  run  over  by  the  cars  of  the 
New  Y  ork  and  Harlem  River  Company,  and 
killed.  She  lived  with  her  mother.  On  the 
trial  a  non-suit  was  asked  for  on  the  ground^ 
amongst  others,  ''  that  there  was  no  proof  of 
any  pecuniary  or  special  damages  sustained 
by  the  plaintiff  or  oy  the  next  of  kin.  "The 
motion  was  overrulea,  and  the  plaintiff  had  a 
verdict  of  91,300.  Thecourt  of  appealssaid: — 
It  is  not  required,  to  sustain  the  action,  that 
there  should  be  proof  of  actual  pecuniary  loss. 
The  damages  are  to  be  assessea  by  the  jury 
with  reference  to  the  pecuniary  injuries  sus- 
tained by  the  next  of  xin  in  consequence  of 
such  death.  This  is  not  actual  present  loss 
which  the  death  produces,  and  which  could 
be  proved,  but  prospective  losses  also.  They 
may  compensate  fcr  "pecuniary  injuries, 
present  and  prospective  (15).  In  McGovern 
V.  New  York,  etc.  R.  Co.,  (16)  the  action 
being  for  the  death  of  a  boy  eight  years  of  age 
and  the  recovery,  $2,500,  tne  jury  could  esti- 
mate the  whole  damages  sustained  by  the 
father  from  the  death,  as  well  as  those  proceed- 
ing from  the  loss  of  services  durins  minority 
as  those  after,  and  would  not  interfere. 

On  the  other  hand,  in  Arkansas,  the  court 
considered  that  $4,500  was  an  excessive  sum 
for  a  railway  company  to  pay' to  a  mother  for 
the  loss  of  the  services  of  a  child  five  years  old 
through  the  negligence  of  the  company  (17). 

In  this  case  it  was  decided  that  no  compen- 
sation was  to  be  given  to  the  dead  infant's 
parent  for  the  loss  of  the  companionship  of 
nis  child.  In  Indiana,  in  one  case,  a  father 
made  no  claim  for  the  loss  of  his  child's  future 
services,  and  gave  no  evidence  to  show  his 
loss ;  so  although  the  iurv  ^ave  him  $1,800" 
therefor  upon  the  death  of  his  child,  the  court 
considered  it  excessive  (18).  The  amounts 
awarded  in  England  have  been  by  no  means 
as  great  as  in  America.  In  one  case  where  an 
action  was  brought  by  a  father,  who  was  a 
working  mason,  tor  injury  resulting  from  the 
death  of  his  son,  a  lad  of  fourteen,  who  had  been 
earning  four  shillings  a  week,  but  at  the  time 
of  his  death  was  out  of  employment,  the  jury^ 
found  a  verdict  with£20damagjS8.  A  motion 
was  made  to  set  it  aside  as  excessive,  but 
the  court  held  that  the  father  was  entitled  to- 
retain  tha  amount  (19).  We  quite  agree  with 
Martin,  B.  when  he  says,  "If  damages  are  Co 
be  given,  I  think  that  £20  is  not  too  much.''' 
— Uanada  Law  Journal. 

(16)  Oldfleldv.  New  York,  etc,  R.  Co.,  14  X.  Y.  310.. 
(16)e7N.Y.,417. 

(17)  Little   Rock,  etc.    R.    Co.    v.    Barker,  33  Ark« 
350. 

(18)  PennsylvBnia  R.  Co.    v.  Lilly,  73  Ind.    252. 

(19)  Duckworth  v.  Johnston,  4  H.  <fe  N.  653. 
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MANDAMUS— CONSTRUCTION  OPBTAT- 

UTE. 


SUPREME  COURT  OP  OHIO. 


State  of  Ohio,  ex  bel., 

V. 

Thomas  Brown,  Sheriff. 


October  17,  1882. 

1.  A  proceeding  in  niiindamus  to  compel  the 
sberiif  to  give  notice  and  make  proclamation  to  tlie 
qoallfied  Totera  of  a  county  ti^electa  Judge  of  the 
oourt  of  common  pleas  therein  is  properly  instituted 
upon  tiie  relation  of  an  elector  of  sucli  count  v. 

2.  In  exercising  the  power  gmnted  by  tfie  Con- 
stitution to  prrn'jde  for  the  election  of  additional 
common  pleas  Judges  (Art.  iv.  8oc.  15),  the  general 
jMsembly  may  provide  for  the  election  of  a  successor 
to  any  such  Judge;  but  in  the  absence  of  words 
dearly  indicating  such  purposi',  no  such  election  is 
autboriied, 

3.  Tlie  act  of  April  20,  1871,  entitled  '*  An  Act 
to  authorize  the  election  of  an  additional  Judge  of  the 
Court  of  Common  Pleas  in  llie  Fir»t  Sul>division  of 
the  Fifth  Judicial  District  of  the  State  of  Ohio,"  (68 
O.  L.  08),  and  the  act  supplementary  thereto,  passed 
April  28,  1877,  (74  O.  L.  483),  do  not  authoriase  the 
election  of  an  additional  judge  of  the  court  of  com- 
mon pleas  to  succeed  the  incumbent  of  the  five  years 
term  of  office  provided  for  by  the  last  mentionea  act. 

LONGWORTH,  J. 

This  is  a  proceeding  in  mandamus,  institu- 
ted upon  the  relation  of  John'  S.  Parrot,  an 
elector  of  Clermont  County,  against  Thomas 
Brown,  sheriff  of  that  county,  to  compel  him 
to  give  notice,  and  make  proclamation  accord- 
ing to  law  to'  the  qualified  electors  of  said 
county  to  vote  for  a  judge  of  the  oourt  of  com- 
mon pleas  for  the  first  subdivision  of  the  fifth 


judicial  district,  at  the  election  to  be  held  in 
said  county  on  i\vp  second  Tuesday  of  October, 
A.  D.  1882.  The  <yise«  as  submitted  to  us  upon 
the  pleadings,  raises  a  question  of  law  only. 
There  are  no  facts  to  be  determined. 

The  counties  of  Clennont,Brown  and  Adams 
constitute  thefirst  su£kli  vision  of  the  fifth  judi- 
cial district  and  have  alwayabeen  entitled  to 
one  judge  of  the  common  pleas  court  as  pro- 
vided by  the  constitution.  On  the  29th  of 
April.  1871,  the  General  Assembly  paased  an 
act  (680.  L.  68)  providing;  that  an  additional 
judge  of  the  common  pleas  court  should  be» 
elected  on  the  third  Monday  In  May  oi  thai-  ^ 
year,  for  this  subdivision  who  should  ^*ent^r 
upon  the  discharge  of  his  duties  on  the  first 
Tuesdapr  of  June,  A.  D.  187l\  and  hold  his 
office  for  the  term  of  five  >ears."  Under 
this  statute  a  judge  was  regularly. elected  and 
served  out  his  term.  This  act  contained  no 
words  even  suggesting  that  at  the  expiration 
of  this  term  of  five  ^ears  another  additional 
judge  should  be  agaih  elected.    After  its  ex- 

fjration,  however,  on  the  28th  of  April,  A.  D.  , 
877,  the  General  Assembly  passed  an  act, 
(74  O.  L.  483)  supplementary  to  the  above,  by 
which  it  was  provided  **  that  the  aeeand  eteetum 


for  the  additional  judge  of  the  court  of  comr 
mon  pleas  of  the  first  subdivision,  d^c.,shall  be 
held  on  the  second  Tuesday  in  October,  A.  D. 
1877,  *  *  *  and  said  judge,  so  elected  and 
Qualified,  shall  hold  his  office  for  the  term  of 
nve  years  and  shall  enter  upon  his  duties  on 
the  first  Monday  in  February  thereafter." 
Neither  does  this  statute  provide  for  any  fur- 
ther tenn  or  election  after  the  five  years'  term 
created  by  its  provisions  shall  have  expired. 
Under  this  law,  Hon.  Allen  T.  Cowen  was  duly 
elected  additional  judge  in  this  subdivision, 
and  his  term  of  office  will  expire  in  Febru- 
ary, 1883. 

The  question  submitted  for  our  considera- 
tion is  whether  the  legislature  has  by 
these  enactments,  created  a  permanent  office 
in  this  subdivision,  in  the  sense  that,  at  the 
expiration  of  one  term  of  five  years,  another, 
term  of  five  years  shall  begin.  We  ans^fir^s^ 
this  question  in  the  negative. 

Without  doubt  the  legislature  is  empowered 
to  provide  for  the  election  of  an  additionid 
judge  to  hold  this  office  for  the  term  of  five 
years  (Art  iv,  Sec.  10),ond,  if  thought  fit,  to 
provide  for  successive  elections  after  the  ex- 

Sirationof  such  terms  of  office  in  perpetuity, 
n  the  other  hand,  the  necessity  for  an  addi- 
tion to  the  judicial  force  in  any  district  may 
be  temporary,  and  only  a  limited  term  of  ser- 
vice 9iay  be  desired.  We  are  not  to  presume 
that  the  legislature  intended  to  create  other 
terms  of  office  than  those  referred  to  in  the 
language  of  the  statute,  or  as  may  be  im{>lied 
from  that  language.  It  seems  to  our  rninds 
that  the  act  first  mentioned,  intended  to  pro- 
vide for  the  election  of  an  additional  jud;<e 
to  hold  office  for  five  years  and  nothing  more. 
The  words  are  free  from  ambiguity  and  do  not 
admit  of  the  inferences  claimed.  The  sub- 
sequent act,  which  provides  for  a  second  elec- 
tion does  not  change  the  meaning  of  the*  piior 
act. 

Admitting  the  full  force  of  relator's  claim 
that  legislative  enactments  in  pari  materia 
may  be  looked  into  as  furnishing  a  construc- 
tion of  other  laws  and  showing  the  true  in- 
tent and  meaning  of  legislation  which  other- 
wise might  be  obscure,  yet  here  there  is  no 
need  to  resort  to  rules  of  construction  to  arrive 
at  ka  intent  which  is  manifebt  or  to  remove 
an  ambiguit}'  which  does  not  exist 

Whaf  has  been  said  of  the  first  statute, 
applies  equally  to  the  second.  It  simply  or- 
ders a  secof  d^election  and  nowhere  provides 
for,  or  even  refers  to  succeeding  elections. 

The  former  decision  of  this  court  holding 
the  act  of  May  10th,  1878,  (76  O.  L.  139)  un- 
constitutional, (See  84  O.  S.  431).  probably 
necessitate  the  passage  of  the  act  of  Mav  16th. 
1869,  (Rev.  Stat.  §  §  8028-8031),  the  second 
section   of  which  provides  as  follows:  ''The 
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judges  now  in  dBoe  in  said  district 
(tb^  fifth)  diall  be  lodges  therecrf**  and  their 
SQooessors  shall  be  elected  in  the  subdirisions 
in  which  sach  judges  reside."  It  is  argued 
that  this  statute  reoogniies  that  the  addi- 
tional judge  in  the  first  subdivision  i»  to  have 
11  snoQenor. 
We  do  not  so  understand  it.  That  there  were 
at  least  three  iudges  in  that  district,  one  of 
whom  was  in  that  subdivision,  who  were  to 
be  succeeded  in  office  we  know,  and  this  fact 
the  legislature  recoi^nises;  but  it  by  no  means 
appears  from  the  language  used,  that  it  was 
intended  to  prtmde  mweeteon  for  all  the  judges 
in  that  district. 

It  is  said  that  this  proceeding  could  only 
be  properly  institutea  upon  the  relation  of 
the  Attorney  General  ana  that  the  relator  is 
not  a  party  "  beneficially  interested  "  in  the 
sense  in  which  that  term  is  used  in  the  stat- 
ute, (Rev.  Stat.  §  6744).  This  objection  we 
think  is  not  well  taken.  The  relattor,  as  a 
citizen  of  Clermont  County,  is  interested  in 
having  the  proper  number  of  courts  and 
judges  to  administer  justice  therein;  as  an 
elector,  he  would  be  entitled  to  vote  at  the 
election,  if  an  election  were  proper,  and 
would  be  himself  eligible  to  the  office. 

Writ  refused. 

[To  appear  in  38  O.  S.] 
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DIVORCE  —  ALIMONY  —  POWER    OP 

COURT. 


SUPREME  COURT  OP  OHIO. 


King  v.  Kino. 


October  17, 1882. 

1.  An  allowance  of  temporary  alimony  by  a  judge 
aiohambera  is  a  final  order  wliSoh  mayoe  reviewed 
on  error. 

2.  The  allowance  by  a  Jodgja  of  the  court  of  com- 
mon pleas,  as  a  jndge  of  the  district  court,  of  tempo- 
rary alimony  pending  an  app«^  as  to  permanent 
alimoity,  is  not  a   bar  to  another  allowance  by  such 

Jndge  pending  such  appeal ;  and  the  signature  of  the 
udg[e  to  the  order  or  Journal  entry  thereof  is  not  es- 
sential to  the  validity  of  the  order. 

8.  A  divorce,  alimony  and  custo«ly  of  a  child  hav- 
ing been  decreed  to  a  woman,  her  removal  from  the 
state  and  subsequent  marriage,  pending  an  appeal  to 
the  district  court  as  to  alimony,  will  not  (Mpiive 
the  latter  court  of  power  to  decree  alimony. 

Error  to  the  District  Court  of  Huron 
County. 

On  June  28, 1870,  Charles  King  and  Julia 
Singer  were  married.  She  was  twenty  years 
of  affe  and  he  thirtv  years  her  senior.  Ithey 
liyed  together  untif  1877,  when  they  finally 
separated.  Three  children  were  the  issue  of 
the  marriacre,  the  youngest  born  in  1876.  On 
July  17,  1878,  she  obtained  from  him  a  di- 
vorce, by  the  decree  of  the  Court  of  Common 
Pleas  of  Huron  County,  Ohio,  on-  the  gfound 
of  extreme  cruelty.    The  custody  andveduca- 


tion  of  the  youngest  child  were  awarded  to 
the  mother,  and  that  of  the  other  children  to 
the  father.  As  alimony,  the  ooort  decreed  to 
her,  12,000,  besides  Tarioiis  articles  dT  per- 
sonal property ;  and  also  decreed  to  her  tho 
further  sum  of  $1,500,  on  condition,  that  she 
would  release  dower  in  Charles  Kins's  lands. 
Frop  the  decree  for  alimony,  ChanesKing 
apn^ed  to  the  district  court. 

rending  the  appeal,  on  Noyember  2, 1878^ 
Hon.  T.  P.  Finefrock,  one  of  the  iudges  of  the 
Court  of  Common  Pleas  in  the  judicial  district 
embracing  Huron  County,  ana  ex  tffieio  one  of 
the  judges  of  the  district  court  dt  that  dis- 
trict, allowed  to  Julia  King,  as  temporary  ali- 
mony, the  sum  of  $350,  and  on  December  28, 
1878,  he  allowed  to  her,  as  temporary 
alimony,  $200.  These  orders  were  made 
at  chambers  and  entered  on  the  journid 
of  the  district  court  by  its  clerk,  but  were 
not  signed  by  the  jud^e  making;  the  same, 
nor  was  the  journal  so  signed.  Charles  King 
filed  in  this  (the  supreme)  court  petitions  in 
error  to  reverse  those  orders,  and  stayed  their 
execution  by  undertakings. 

Subsequently  to  the  granting  of  the  divorce, 
and  pending  the  appeal,  Julia  King  removea 
to  Michigan,  where,  on  April  13,  1879,  she 
was  married  to  Romeo  King,  with  whom  she 
continues  to  live  in  that  state. 

In  the  district  court,  on  hearing  the  appeal 
as  to  alimony,  the  marriage  of  Julia  King  and 
Romeo  King  was  shown  and  the  fact  was  re- 
lied on  as  a  bar  to  the  allowance  of  alimony; 
but  the  court,  nevertheless,  awarded  to  her 
the  sum  of  $1,000  in  gross  in  addition  to  the 
temi)orary  alimony.  It  was  shown  on  that 
hearing  that  Julia  King  brought  to  her  hus- 
band Charles  no  property,  and  that  beside  a 
few  hundred  dollars  in  personal  estate,  CharloB 
owned,  during  the  coverture,  and  still  had, 
real  estate  worth  between  ten  and  fifteen 
thousand  dollars, .  and  it  did  not  appear  that 
he  was  in  debt.  Whether  Romeo  King  had 
money  or  other  property  does  not  appear  from 
the  record. 

G.  T.  Stewart  for  plaintiff  in  error. 

Wickham  A  Wildman  and  T.  R.  Strong  for 
defendant  in  error. 

Okby,  C.  J. 

A  judge  of  the  court  of  common  pleas  is  eap 
^^looa  judge  of  the  district  court,  and  as' such 
is  empowered  to  grant  temporary  alimony 
pending  an  appeal  with  respect  to  permanent 
alimony.  72  Ohio  L.  145,  §  9;  75  Ohio  L. 
749,  §  13 ;  Rev.  Stots.  §  5701.  The  order  thus 
made  in  such  special  proceeding  (75  Ohio  L. 
726 ;  2  Rev.  Stats  1361),  is  in  its  nature  finals 
and  may  be  reviewed  on  error.  75  Ohio  L* 
804,  §  1:  Rev.  Stats.  §  6707;  O'Donnell  w. 
0'Donnell,.l  Disney,  299 ;  Pringel  v.  Starbucks 
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34  Ohio  Stl  280 ;  Carpenter  v.  Canal  Gor86 
Ohio  St.  307,  316 ;  Foes  v.  Foes.  100  111.  676 ; 
2  Bishop's  M.  &  D.  §  406.  While  the  better 
practice  is  for  the  jjiplge  making  such  order  to 
sign  it,  this  is  not  essential  to  its  validity, 
where,  as  here,  it  was  entered  on  the  journal 
by  direction  of  the  judge  as  required  by  stat- 
ute (Rev.  Btats.  §  §  4963, 6331 ;  Osborn  v.  the 
State,  7  Ohio,  1  pt.  212) ;  and  the  provision 
as  to  signing  the  journal,  which  the  former 

8 ractice  act  contained  (Sheehan  v.  Davis,  17 
hio  St.  671),  was  not  carried  into  the  code. 
Nor  can  there  be  any  doubt  as  to  the  right  to 
increase  the  temporary  alimony,  from  time  to 
time,  as  justice  may  require  (2  Bishop's  M.  & 
D.  §  429)  ;  and  this  suit  having  been  properly 
brought  where  both  parties  were  domiciled,  it 
is  obvious  the  right  to  alimony  cannot  be 
affected  by  the  removal  of  the  petitioner, 
pendente  lite^  to  another  state.  See  Keerl  v. 
Keerl,  34  Md.  21. 

The  remaining  question  is  as  to  the  effect 
of  the  marriage  of  Julia  King  on  the  orders 
for  temporary  alimony  and  on  the  power  of 
the  district  court  to  award  permanent  ali- 
mony. With  respect  to  the  orders  for  tempo- 
rary alimony,  we  are  unable  to  say  from  this 
record  that  the  marriage  should  have  any  ef- 
fect whatever.  It  does  not  appear  that  by 
such  marriage,  her  condition  has  been  so 
changed  as  to  render  the  orders  unjust  or  in- 
equitable. And  while  the  question  as  to  the 
power  of  the  district  court,  under  such  cir- 
cumstances, to  award  permanent  aliiuon}', 
may  not  be  wholly  free  from  doubt,  we  are  all 
of  opinion  that  the  power  existed.  A  decree 
for  alimony  is  not  affected  by  the  subsequent 
marriage  of  the  woman  to  wfiom  it  is  granted, 
in  the  absence  of  a  provision  in  the  decree 
that  it  shall  have  sucn  effect,  althpugh  such 
marriage  may,  in  some  cases,  afford  sufficient 
ground  for  reducing  the  amount.  See  Rev. 
Stats.  Pt.  3,  Tit.  1,  Div.  7,  ch.  6;  Stillman  v. 
Stillman,  99  111.  196,  s.  c.  20  Am.  L.  Reg.  667, 
673,  note;  9  west  L.  Jour.  648;  Liockwood  v. 
Krum,  34  Ohio  St.  1 ;  2  Bishop's  M.  <&  D.§  429. 
Here  alimony  was  awarded  in  the  common 
pfeas,  and  although  the  decree  was  in  form 
vacated  bv  the  appeal,  the  object  sought  by 
the  appellant  was  not  to  escape  from  the  pay- 
ment of  any  alimony,  but  simply  to  obtain  a 
review  and  reduction  as  to  the  amount.  In 
determining  the  amount,  the  change  effected 
by  the  marriage  of  the  petitioner  was  evi- 
dently considered,  and  properly  considered, 
by  the  district  court,  ana  hence  the  amount 
awarded  in  the  common  pleas  was  materially 
reduced.  Moreover,  while  designated  as  ali- 
mony, the  sum  was  awarded  not  strictly  as 
alimony  (2  Bishop's  H.  d^  D.  §  663),  but  doubt- 
less with  a  view  to  the  support  of  the 
appellant's  own  child.    Whether  the  amounts 


of  the  temporary  and  permanent  alimony 
were  too  great  or  too  small,  we  are  unable  to 
determine  from  thn  record.  We  deal  simply 
with  questions  of  power  in  deciding  this  case, 
and  do .  not  find  there  has  been  such  abuse  ot 
authority  as  to  call  for  a  reversal  of  either  of 
the  judgments. 

Judgments  affirmed. 

[To  appear  in  38  0.  S.] 

CORPORATIONS  —  WHAT      MAY       BE 

FORMED. 


SUPREME  COURT  OP  OHIO. 


The  State  of  Ohio  on  Relation  of   the 

Attorney  General 


V. 


The  Pioneer  Live  Stock  Company. 


October  17,  1882. 

Section  3235,  Chapter  I,  Tiile  2,  of  Revised  Stat- 
utes, wliicii  reads :  ^'Oirporations  mny  be  formed  iu 
tlie  nianner  pravidiKl  in  this  chanter,  for  any  pur- 
pose for  which  individuals  may  lawfully  associate 
themselves  together,  except  for  donling  in  real  es- 
tate or  carrying  on  professional  business,"  must  be 
construed  as  not  antliorising  the  incorporation  of 
insurance  companies,  as  the  organization  of  such 
cumpanies  is  specially  provided  for  in  Chapters  X 
and  XI  of  same  Title. 

Qifo  warranto. 

The  defendant  claims  to  be  a  corpora- 
tion organized  under  the  laws  of  this  state,  for 
the  purpose,  as  shown  by  the  certificate  of  its 
organization,  of  oromoting  and  encouraging 
the  importation,  Weeding  and  Raising  of  fine 
horses  and  cattle,  and  to  protect  the  owners 
of  the  same  against  the  loss  thereof  by  death 
or  theft. 

The  capital  stock  of  the  company  is  five 
thousand  dollars  divided  into  one  hundred 
shares  of  fifty  dollars  each. 

The  only  business  actually  done  by  the 
company  was  the  insurance  of  its  members 
aeainst  loss  by  reason  of  the  theft  or  death 
of  live  stock,  upon  the  mutual  plan  of  insur- 
ance. 

The  relator  denies  the  right  or  power  of  the 
defendant  to  engage  in  the  business  of  insur- 
ance in  anv  form  whatever,  and  prays  for 
judgment  of  ouster,  etc.  The  defendant  de- 
murs to  the  petition  of  relator. 

McIlvaine,  J. 

The  defendant  claims  the  right  to  insure 
the  owners  of  horses  and  cattle  against  loss  by 
theft  or  death,  under  its  articles  of  incorno- 
ration  and  by-  virtue  of  section  3286,  of  Re^ 
vised  Statutes,  which  provides  "  Corporations 
may  be  formed,  in  the  manner  provided  in 
this  chapter,  for  anv  purpose  for  which  indi- 
viduals may  lawfuilv  associate  themselves 
together— except  for  dealing  in  real  estate,  or 
carrying  on  proressional  business:  and  if  the 
organizaticn  is  for  profit  it  must  nave  a  capi- 
tal stock." 
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Undoubtedly  the  broad  terms  of  this  sec- 
tion woald  be  sufficient  warrant  for  the  exer- 
cise by  defendant  of  the  franchises  and  privi- 
leges claimed;  but,  on  the  other  hand,  it  is 
claimed  that  section  3236  must  be  construed 
in  connection  with  chapter  10  and  11,  Title 
2,*of  Revised  Statutes,  wherein  it  is  claimed 
that  the  whole  subject  of  insurance  by  incor- 
porated companies,  in  this  state  is  regulated, 
4nd  that  defendant  is  not  within  the  provis- 
ions or  protection  of  either  of  these  chapters. 

We  agree  with  the  Attorney  General  in 
the  opinion  that  the  whole  subject  of  insur- 
rance  by  companies  incorporated  under  the 
laws  of  this  state  is  regulated  by  these  chaD- 
ters,  and  that  no  iiiSutJ^nce  company  can  oe 
incorporated  under  1the^. general  provisions  of 
section  3235.  The  special  provisions  made 
in  these  chapters  in  relation  to  the  organiza- 
tion of  insurance  incorporations,  withdraws 
such  corporations  from  the  general  provisions 
in  sebtion  3235,  which  relate  to  corporations 
generally. 

It  is  not  claimed  that  defendant  was  organ- 
ized under  these  chapters,  and  it  is  plain  it 
was  not.  Chapter  10  related  excluBively  to 
insurance  on  the  lives  of  individuals.  Chap- 
ter 11  embraces  all  insurance  other  than  lite. 

In  this  chapter  three  classes  of  insurance 
companies  are  provided  for :  1st,  Stock.  The 
minimum  amount  of  stock  required  is  one 
hundred  thousand  dollars.  The  defendant 
has  only  $5,000.00.  2d,  Mutual.  There  is  no 
c][aim  that  the  conditions  precedent  to  the 
organization  of  a  company  on  the  mutual 

Elan,  as.  enumerated  in  section  3634,  have 
een  complied  with.  3d,  Mutual  Protection, 
as  authorized  by  sections  3686,  3687,  and  3688. 
The  defendant  was  not  organized  as  a  mutual 
protection  association.  The  number  of  cor- 
porators required  by  these  sections  is  not  less 
than  ten.  The  number  who  signed  the 
defendant's  certificate  was  only  eight. 

It  follows,  therefore,  that  the  defendant  is 
wrongfully  exercising  the  franchise  of  insur- 
ance, and  must  be  ousted. 

Demurrer  overruled  and  judgment  for  re- 
lator. 

[To  appear  in  380.  S.] 
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BUILDING  ASSOCIATION— EXECUTORY 

CONTRACT. 


SUPREME  COURT  OF  OHIO. 


Jambs  P.  Simpson,  and  others. 

V. 

The   Gbebnfibld    Building   and    Savings 

Association. 


October  17,  1882. 

An  ezecatory  oontract  between  a  bailding  aasoc^la- 
tion,  Inoorpoimted  under  ibe  act  of  Biay  9,  1868, 
(8.  A  8.  19i),  and  one  of  Its  members  in  respect  to 


■bares  claimed  by  him  in  bis  own  right  and  in 
exoeai  of  twenty  aharea,  the  maximum  number 
which,  under  the  statute  a  member  may  liold  in 
his  own  right,  is  vttra  viref  and  cannot  be  enforced 
l^  action. 

Error  to  the  District  Court  of  Highland 
County. 

By  consent  of  parties,  two  actions,  Nos. 
2604  and  2606,  pendins  in  the  Court  of  Com- 
mon Pleas  of  HiRhland  County,  were  consol- 
idated. In  both  actions  thedefendaut  in  error 
was  plaintiff.  In  No.  2604  plaintiff  in  error, 
James  P.  Simpson  and  tsaac  Simpson,  E. 
Dines  and  Joseph  P.  Simpson  were  detendants, 
and  in  2606  said  James  P.  Simpson  and  Isaac 
Simpson  and  Mary  Ann  Simpson  were  de- 
fendants. The  two  actions  were  tried  to- 
gether in  the  court  of  common  pleas,  and 
judgment  in  each  was  rendered  in  favor  of 
the  defendants.  Both  judgments  wore  re- 
viewed and  reversed  in  the  district  court, 
upon  a  single  petition  in  error,  prosecuted  by 
the  plaintiff  in  the  original  actions,  and  to 
reverse  the  judgment  of  reversal,  this  proceed- 
ing is  prosecuted  by  the  defendants  in  the 
original  actions. 

The  sole  cause  of  action  in  the  original  suit 
No.  !2604,  and  the  first  and  second  causes  of 
action  in  No.  26Q6  were  based  on  similar 
written  undertakings,  differing  only  in  dates, 
amounts  "and  makers.  The  following  is  a 
copy  of  the  contract  set  out  in  the  second 
cause  of  action  in  No.  2606  : 
*' 812,400.00.    Greenfield,  Ohio,  May  6,  1873. 

**  For  value  received,  we.  James  P.  Simpson 
and  Isaac  Simpson  or  either  of  us,  promise  to 
pay  to  the  Greenfield  Building  and  Savings  As- 
sociation the  sum  of  twelve  thousand  and 
four  hundred  dollars,  with  interest  on  eight 
thousand  five  hundred  and  sixty-three  dollars 
and  seventy-five  cents  ^$8,563.75).  Princi- 
pal and  interest  payable  as  follows:  ^id 
JamcfeP^  Simpson,  a  member  of  said  Green- 
field Building  and  Savings  Association,  hav- 
ing received  from  said  Association  advanced 
loans  to  the  amount  of  twelve  thousand  four 
hundred  dollars,  the  full  value  of  sixty-tvo 
shares  of  stock  in  said  Association  at  premi- 
ums for  precedence  as  follows:*  On  twenty 
shares,  fitty-two  dollars  and  fifty  cents :  On 
one  share,  fifty-eight  dollars :  On  twenty 
shares,  sixty-five  dollars  :  Oxk  one  share,  six- 
ty-eight dollars  and  twenty-five  cents,  and 
on  the  remaining  twenty  shares,  sixty-eight 
dollars.  On  said  sixty-two  shares  of  stcick,  we 
or  either  of  us  agree  to  pay  said  Association  a 
weekly  instalment  of  fifteen  dollars  and  i^fty 
cent f— twenty-five  cents  per  share; and  on 
eight  thousand  five  hundred  and  sixty-three 
dollars  and  seventy-five  cents  ($8,663.75),  the 
amount  of  said  advanced  loans  less  premium 
for  precedence,  we,  or  either  of  us  promise  to 
pay  for  interest  asfollows :  Thirty-three  dollars 
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and  thirty-one  cents  on  the  first  day  of  June, 
1^3,  and  forty-one  dollars  and  twenty-four 
cents  on  the  first  day  of  July,  1873,  and  there- 
after a  monthly  instalment  of  forty-two  dol- 
lars and  eighty-two  cents  on  the  first  day  of 
each  montn  succeeding  until  said  loan  is 
folly  paid,  and  said  Association  dissolved  as 
proviaed  in  the  constitution,  rules  and  reg- 
ulations of  said  Association.  And  it  ia  fur- 
ther agreed  that  the  surrender  of  this  note  at 
the  winding  up  of  said  Association  shall  be  a 
full  consideration  for  said  sixty-two  shares  of 
stock.  This  note  is  secured  by  mortgage  on 
real  estate.  In  testimony  whereof  we  have 
hereunto  set  our  hands  on  the  day  and  year 
first  above  written." 

*Mame3  p.  Simison. 
"Isaac  Simpson." 

The  contract  set  out  in  the  first  cause  of 
action  in  No.  2606  and  in  No.  2604  related  to  ad- 
yanced  loans  on  twenty  other  shares,  (in  each 
case),  of  the  stock  of  said  Association  owned 
by  said  James  P.  Simpson. 

*  A  third  cause  of  action  in  No.  2606  was  on 
a  mortgage  executed  by  Isaac  and  Mary  Ann 
Simpson  to  secure  the  performance  of  the  con- 
tracts set  out  in  the  preceding  cau-^es  of 
action. 

By  these  actions  the  plaintiff  sought  to 
recover  the  amount  due  and  unpaid  on  ac- 
count of  the  102  shares  of  stock,  including 
monthly  dues,  fines  and  interest  on  loans 
advanced. 

The  constitution,  rules  and  regulations  of 
said  association,  referred  to  in  safd  contracts, 
were  as  follows:  Article  1,  Sec.  2.  ^'This 
association's  stock,  shall  be  limited  to  fifteen 
hundred  shares  of  the  par  value  of  two  hun- 
dred dollars  each,  of  which  no  person  shall 
be  entitled  to  hold  more  than  twenty  unre- 
deemed shares."  Article  2,  Sec.  2.  "Every 
member  of  this  association  shall  pay  into  the 
treasury  twenty-five  cents  weekly  on  each 
«hare  of  stock  owned  by  him  or  her,  begin- 
ning on  Saturday  March  5,  1870,  (with  the 
exception  of  the  first  meeting  when  double 
dues  must  be  paid)  until  each  unredeemed 
share  of  said  stock  shall  be  wortli  in. cash,  two 
hundred  dollars ,  and  there  shall  be  funds 
enough  in  the  associati(m  to  pay  that  amount 
to  the  holders  of  such  unredeemed  shares  after 

Ky^ng  all  debts  of  the  association.  Tne 
Etrd  of  directors  shall  then  proceed  to  pay, 
satisfy  and  discharge,  first,  aebts  and  liabil- 
ities of  the  association,  and  then  pay  over  to 
the  owner  of  each  unredeemed  share  an  equal 
dividend  cf  all  dues  on  hand,  and  wnich 
shall  afterwards  be  received  until  the  whole 
shall  be  divided,  and  from  the  commencement 
of  the  payment  of  such  dividends  no  further 
weekly  dues  or  interest  shall  be  payable,  ex- 
cept that  all  .arrears,  shall  be  fully  paid  up. 


And  the  Association  shall  deliver  to  each 
mortgagor  who  has  fully  complied  with  the 
conditions  of  his  mortgar;e,  a  discharge  thereof 
and  all  papers  connected  therewith.  After 
the  performance  of  the  foregoing  duties,  this 
association  shall  cease  to  exist  and  shall  not 
sooner  be  dissolved.  Nor  shall  this  article  be 
altered,  amended  or  repealed."  Sec.  8.  **  A 
member  who  neglects  to  pay  his  weekly  dues 
shall  be  fined  tor  every  share  for  the  first  week 
five  cents,  the  second  week  ten  cents,  the 
third  week  fifteen  cents,  fourth  and  each  suc- 
ceeding week  twenty-five  cents.  A^*  member 
neglecting  to  pay  the  interest  on  his  advanced 
loan  shall  pay  a  fine  of  twenty-five  cents  on 
each  share  monthly.  When  the  fines  of  a 
sharp  shall  equal  the  paid  weekly  instalments 
on  the  same  it  shall  be  forfeited  by  its  owner." 
Article  14 — Redemption  of  shares.  Sec.  1. 
*'  When  the  funds  on  hand  of  this  association 
are  sufficient  to  redeem  one  or  more  shares  of 
its  stock,  the  funds  shall  be  given  to  the  stock- 
holder who  will  pay  the  hicrhest  premium 
therefor.  No  stockholder  shall  oe  entitled  to  re- 
ceive the  redemption  money  who  is  in  arrears 
to  the  association  from  any  cause.  Sec.  2.Upon 
the  application  for  redemption  the  money  snail 
be  set  apart  for  the  member  entitled  "to  it, 
and  be  paid  to  him  upon  his  giving  security, 
approved  by  the  board  of  directors,  by  way  of 
mortgage  or  leasehold  estate.,  or  personal  se- 
curity to  the  satisfaction  of  the  board  of  di- 
rectors, not  exceeding  six  months,  allowing 
the  member  reasonable  time  to  give  real  or 
leasehold  security  to  be  at  the  discretion  of  the 
board  of  directors,  conditioned  that  he  will 
regularly  pay  the  association  during  its  con- 
tinuance the  weekly  dues  on  each  of  his  re- 
deemed shares  of  stock,  and  six  per  cent,  in- 
terest, payable  monthly  on  the  amount  of 
money  an  vauced  for  the  redemption  of  such 
share  or  shares,  and  upon  giving  the  further 
security  of  a  transfer  of  an  insurance  policy 
on  said  premises,  also  that  he  will  perform 
all  other  engagements  entered  into  by  him  to 
this  association  in  reference  to  the  mortgaged 
premises:. and  upon  a  breach  of  the*foregoing 
terms  or  any  of  them,  and  such  a  breach  con- 
tinuing for  three  months,  the  mortgaged 
premises  may  be  sold  at  the  discretion  of  the 
Doard  of  directors,  and  the  proceeds  of  the  sale 
thereof  be  applied — first,  to  pay  all  expenses 
of  said  sale,  arrears  of  ground  rent,  taxes,  etc. 
Secondly,  to  pay  all  moneys  due  this  associa-. 
tion  by  said  delinquent  by  reason  of  said 
redemption,  and  the  balance,  if  any,  shall  be 
paid  to  said  delinquent,  and  to  the  extent  of 
the  shares  which  were  redeemed  upon  the 
security  cf  said  mortgaged  property,  said  de- 
linquent shall  cease  to  be  a  member  of  this 
association." 
The  defense  to  these  actions  was,  that  all 
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that  was  due  from  James  P.  Simpson  in  re- 
spect to  20  shares  of  said  stock  had  been  fully 
paid,  and  all  claims  of  the  corporation  in  re- 
spect to  all  shares  in  excess  of  twenty  were 
invalid  for  want  of  corporate  power  to  contract 
them. 

The  court  of  common  pleas  found  and 
stated  the  facta  and  the  law  separately,  as 
follows : 

In  case  No*  2flOS.    That  James  P.  Simpson 
is  the  principal  on  said  notes  sued  on  by 
plaiutifits,  and  tnat  Isaac  Simpson  was  simply 
surety,  receiving  no  benefit  from   the  trans- 
actions.   That    Mary  Ann  Simpson   simply 
executed  the  said  mortgage,  having  no  inter- 
est or  benefit  in  the  transaction,  and  that  the 
fee  simple  title  to  the  real  estate  in  the  peti- 
tion mentioned,  was  and  is  in  Isaac  Simp- 
son and  Mary  Ann  Simpson,  his  wife,  and  not 
in  James  P.  Simpson,  and  that  neither  Mary 
Ann  Simpson  or  Isaac  Simpson   are  or  were 
members  of  said  associatiohj  and  said   mort- 
gage was  executed  as  collateral  to  secure  the 
loans  to  said  James  P.  Simpson,  and  the  court 
finds  that  first  loan  to  said  James  P.  Simpson 
was  as  follows,  to  wit:    On  the  24th  day  of 
August,  A.  D.   1872,  said  James  P.  Simpson 
borrowed  out  of  said  association,  the  value  of 
twenty-one  (21)shares  of  stock  in  said  associa- 
tion at  the  time  the  said  James  P.  Simpson 
owning  in  said  association  twenty  shares  of 
unredeemed  sfock,  and  purchasing  on   night 
of  August  24, 1872,  twenty-one(21 )  additional 
shares  from  the  association,  and   thereupon, 
the  said  association  paid   to  said    James  P. 
Simpson  cash  on  said  21   shares,  13,092,  less 
126  bonus,  being  $6  per  share,  leaving  the  ac- 
tual money  received  by  James  P.  Simpson 
the  sum  of*  $2,966,  and  afterwards,  December 
14,-^1872,  the  said  James  P.  Simpson  borrowed 
from  said  association  the  value  of  twenty  (20) 
shares  of  stock,  receiving  therefor  the  sum  of 
$2,700,  the  same  being  original  stock  owned 
by  said  James  P.  Simpson.    Next,  the  said 
James  P.  Simpson,  on  May  8^  1878,  borrowed 
from  said  association  the  value  of  twentjr-one 
(21)  shares  purchased  by  said  James  P.  Simp- 
son and  transferred  to  him  from  members  of 
said    association,    receiving    on    said    loan 
$2,771.46,  and  the  foregoing  constituted  the 
consideration  for  the  $12,400,  which  said  Isaac 
Simpson  signed    as  surety  and  secured  by 
the  mortgage.    The  next  loan  was  <for    the 
value  of  twenty  (20^  shares  of  stock  purchased 
by  said  James  P.  Simpson  froin  said  associa- 
tion, for  which  he  etecuted  his  note   with 
Isaac  Simpson,  E.  Dines  and  Joseph  P.  Simp- 
son as  securities,  and  which  is  not  included 
in  this  case,  but  sued  upon  separately  as  No. 
2604,  Highland  Common  Pleas.    The  amount 
of  monev  received  on  this  loan   was    $2,990, 
less  $240  bonus,  bonus  being  $12  per  share, 


leaving  actual  money  received  $3,760.  The 
next  loan  was  August  15, 1871,  of  twenty  ^20) 
shares,  the  amount  received  beins  $3,(X)4,  less 
$400  bonus,  being  $20  per  share,  leavinff  the 
actual  money  received  $2,604,  for  whicn  he 
gave  the  note  of  $4,000,  with  Isaac  Simpson 
as  security,  and  the  loans  claimed  in  this 
case  being  for  82  shares.  The  court  findsr 
that  the  said  James  P.  Simpson  has  paid  on 
the  whole  of  the  102  shares  borrowed  out, 
which  includes  the  20  shares  in  case  2604^ 
and  the  82  shares  sued  on  in  this  case,  the 
sum  of$2,530.79  interest  up  to  June  1,1876^ 
inclusive,  being  at  the  rate  of  $72.29  per 
month,  and  has  paid  as  dues  on  the  whole  102 
shares  in  cases  number  2604  and  2606  to  July 
1,  1877,  $9,868.50,  being  $96.75  per  share,  and 
said  sums  were  paid  without  specifving  the 
particular  share  or  shares  upon  which  the 
same  were  to  bo  credited,  and  the  same  were 
to  be  credited  by  the  plaintifi  upon  the  whole 
102  fc^hares.  The  court  finds  as  conclusions 
of  law  from  the  foregoing  findings  of  facts, 
that  at  the  beginning  of  this  suit,  to-wit: 
Case  number  2(i06,  the  29th  day  of  Septem- 
ber, A.  D,  1877,  there  was  nothing  due  to  said 
plaintiff  on  the  said  twcntv  shares  of  original 
stock  held  by  said  James  r.  Simpsoil  in  said 
association  and  borrowed  out,  whether  of  dues 
or  interest,  and  that  said  James  P.  Simpson 
has  overpaid  on  said  20  shares  $7,8^.60, 
and  that  said  James  P.  Simpson  has  over- 
paid ot  interest  on  said  20  shares  the 
sum  of  $1,764.78.  And  the  court  further  finds 
that  Isaac  Simpson  is  not  bound  as  said 
surety  on  said  notes,  nor  is  said  mortgage 
security  a  valid  lien  as  to  the  excess  over 
20  shares  in  favor  of  said  plaintiff:  nor  are 
said  plaintiffs  entitled  to  recover  as  against 
any  of  the  said  defendants  on  the  loans  and 
excess  of  said  20  shares,  to  wit:  on  the  82 
shares  in  the  form  of  action  io  this  case. 
It  is  therefore  considered  by  the  court  that 
said  defendants  go  hence  without  day  and 

recover  their  costs  taxed  to  $ .     By 

consent  of  parties  in  open  court  case  No.  2604 
(the  Greenfield  Building  and  Savings  Asso- 
ciation against  James  P.  Simpson,  Isaac  Simp- 
son, E.  Dines  and  Joseph  P.  Simpson)  is  con- 
solidated with  this  case  for  the  purpo.<«e  of 
saving  the  taking  up  two  cases  on  error, 
should  either  party  desire  it..  And  it  is 
agreed  that  James  P.  Simpson  was  the  prin- 
cipal in  the  note  sued  on  in  case  2604  and 
that  Isaac  Simpson,  E.  Dines  and  Joseph  P. 
Simpson  are  sureties,  and  that  said  note  rep- 
resents a  loan  of  twenty  (20)  shares,  beinff 
the  4th  loan  from  the  said  association  to  said 
James  P.  Simpson,  and  that  nothing  is  recov- 
erable thereon  in  this  form  of  action  against 
an  V  of  said  defendants  upon  the  ruling  here- 
tofore made  bv  the  court  in    case  No.  2606. 
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And  thatsaid  Isaac  Simpson,  E.  Dines  and  Jo- 
seph P.  Simpson  are  not  bound  by  their  sure- 
tyship, the  said  loan  being  in  excess  of  the 
oorporate  power  of  the  plaintifb  at  the  time 
said  loan  was  made.  It  is  therefore  further 
considered  bv  the  court  that  said  defendants 
go  hence  without  day  and  recover  their  costs 

in  case  No.  2604  taxed    at  $ To 

which  action  of  the  court  in  case  No.  2606  in 

E'ving  judgment  for  the  defendants  upon  the 
cts  found,  plaintifb  by  their  counsel  except, 
and  to  which  action  of  the  court  in  case  Ino. 
2604  in  giving  judgment  for  the  defendants 
upon  the  facts  found,  plaintiffi  by  their  coun- 
sd  except." 

Upon  this  state  of  the  record,  the  district 
court,  on  error,  reversed  the  judgments  of 
the  court  of  common  pleas. 

UcIlvaine,  J. 

We  think  the  judgments  of  the  court  of 
common  pleas  were  right,  and  the  district 
court  errea  in  reversing  them. 

The  second  section  of  the  act  of  May  9, 1868, 
(Swan  and  Saylor  194)  under  which  the  de- 
fendant in  error  was  incorporated,  provides, 
"Such  corporation  shall  be  authorized  and 
empowered  to  levy,  assess  and  collect  from 
its  members  such  sums  of  money,  by  rates  of 
stated  dues,  fines,  interest' on  loans  advanced, 
and  premiums  bid  by  members  or  depositors 
for  the  right  of  precedence  in  taking  loans,  as 
the  corporation  D^  its  by-laws  shall  adopt,"  and 
in  the  same  section  it  is  provided  "that  no 
person  shall  hold  more  than  twenty  shares  in 
any  such  corporation  in  his  own  right." 

It  is  true  tnat  the  by-law  of  this  association 
limits  its  stock  to  fifteen  hundred  shares  of 
the  par  value  of  1200,00  each  ''of  which  no 
person  shall  be  entitled  to  hold  more  than 
twenty  unredeemed  shares,"  thereby,  by  im- 
plication, authorizing  one  person  to  hold 
more  than  twenty  shares,  provided  those  in 
excessof  twenty  be  such  as  are  denominated 
"redeemed  shares."  If  such  be  the  moaning  of 
this  by-law,  it  is  void  in  so  far  as  it  conflicts 
with  the  provision  of  the  statute  above 
quoted  whicn  limits  the  ownership  of  every 
member  in  his  own  right  to  twenty  shares, 
whether  they  be  such  as  the  by-laws  of  this 
association  denominate  redeemed  or  unre- 
deemed shares. 

While  it  cannot  be  doubted  that  the  de- 
fendant in  error  was  empowered  to  levy,  as- 
sess and  collect  stated  dues  from  Simpson  on 
account  of  each  share  of  his  stock,  and  make 
an  advanced  loan  on  his  shares  by  way  of  a 
provision  for  their  redemption,  and  to  con- 
tract for  and  collect  interest  on  the  money  ad- 
vanced, and  to  impose  reasonable  fines  for  the 
violation  of  its  rules  in  respect  thereto,  we 
think  it  is  equally  clear,  that  the  power   of 


the  corporation  to  make  rules  and  contract 
with  its  members  in  relation  to  their  stock  is 
limited  to  such  shares  as  they  may  lawfully 
hold,  and  all  contracts  as  well  as  by-laws  in 
relation  to  shares  in  excess  of  that  number 
are.u&ra  virei  and  void. 

The  number  of  shares  owned  by  Simpson 
in  his  own  right  and  embraced  in  the  contract 
in  suit  is  one  hundred  and  two — eighty-two 
of  which  he  obtained  from  the  association 
directly,  and  twenty  by  purchase  from  other 
members.  The  association  assumed  to  re- 
deem all  these  shares  in  advance  by  the  pay- 
ment of  such  sums  of  money,  together  with 
the  premiums  bid  for  preference,  as  equaled 
the  par  value  of  all  the  shares,  and  took  these 
contracts  from  Simpson,  with  sureties,  to  se- 
cure the  payment  of  interest  on  the  monies 
advanced  and  all  stated  dues  and  fines  on  ac- 
count of  said  shares,  until  the  final  winding 
up  of  the  corporation.  These  contracts, 
therefore,  in  so  far  as  they  relate  to  eighy-two 
shares,  the  number  in  excess  of  all  shares 
which  Simpson  could  lawfully  hold,  are  most 
clearly  uUra  vires  and  void ;  and  to  that  ^  ex- 
tent, at  least,  no  action  can  be  maintained 
to  enforce  them. 

Upon  this  view  of  the  case,  the  court  of 
common  pleas  having  found  that  all  claims  of 
the  association  in  respect  to  the  original 
twenty  shares  owned  by  Simpson  had  oeen 
fully  *paid,  the  judgment  that  no  recovery 
could  be  had  in  tnis  action  and  on  these  con- 
tracts, for  auv  delincjuency  on  account  of  the 
82  shares  held  in  violation  of  the  company's 
charter,  should  have  been  affirmed  by  the 
district  court. 

The  doctrine,  (discussed  by  counsel),  that 
a  corporation  cannot  enforce  by  action  a  spe- 
cial contract  entered  into  bv  it  in  excessof 
its  corporate  powers,  although  fully  performed 
on  its  part,  as  held  in  the  leading  case  of  the 
Bank  of  ChiUicothe  v.  Swayne^  8  Ohio  257,  has 
f>een  so  repeatedly  approved  by  this  court  in 
subsequent  cases,  that  we  do  not  deem  it  ad- 
visable to  enter  again  upon  its  consideration. 
This  doctrine  must  be  regarded  as  settled  in 
this  state 

It  has  been  claimed  in  argument  that 
there  is  no  limitation  in  its  charter  upon  the 
amount  of  money  which  it  may  loan  to  a 
member  or  deposHor.  Thi»  proposition  we 
have  not  considered  as  thecasebeforeusisnot 
upon  a  mere  loan  of  money,  but  is  based 
upon  dealings  between  the  corporation  and 
oneof  its  members  in  respect  to  stock  owned 
by  him  in  excess  of  the  amount  limited  to  a 
member  by  the  statute  under  which  the  com- 
pany was  organized. 

Judgment  of  the  district  court  reversed  and 
that  of  the  common  pleas  affirmed. 
[To  appear  in  88  0.  S.] 
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MICHIGAN. 


{Siqn'eme  Omrt,) 

Peoplb  V,  Lyons.    Octob<«r4. 1882. 

Cfriminal  Ziow.— Stati^ments  made  in  repondent's 
absence  by  a  061*8011  not  charged  ai  an  accomplice,  are 
laadmissible  tn  aid  of  the  prosecution. 
Memoranda  used  by  a  witness  for  tlie  prosecution 
ahould  be  open  to  the  •examination  of  respondent's 
-counsel  so  far  as  necessary  to  expose  falsefiocMl  and 
arrive  at  the  facts ;  and  tliis  may  be  so  even  though 
the  witness  testifies  that  entries  on  other  pages  liave 
nothing  to  do  with  tlie  casp. 

A.  called  at  an  express  office  for  a  package  addressed 
to  B.  and  containing  a  wiitch  alleged  to  have  been 
stolen  by  C.  Iletrf,  that  on  tlie  pi-osofrution  of  C.  for 
the  larceny  it  was  proper  for  tlio  defense  to  question 
A.  as  to  diitsctitms  left  with  A.  by  IS.  for  receiving 
mail  and  express  matter  addressc<f  to  B. 

A  wilneHs  for  a  respondent  charged  witli  larceny 
cannot  l>e  cross-exainiiied  to  sliow  tliut  the  rospitiident 
bad  stolen  (it her  property,  or  th^t  property  pawned 
by  witness  for  respondf^iit  was  stolen.  But'  intimacy 
between  witness  and  respondent  may  be  shown  as 
tending  to  attect  the  witness*  credibility,  and  it  is 
proper  to  show  that  witness  had  pawned  things  for 
respondent. 

Tlie  failure  of  a  witness  for  the  defense  to  prove  the 
existence  of  a  third  person  cannot  properly  be  used 
as  an  argument  by  tiieproseirutidii ;  though  ff  the  exist- 
ence of  such  ]>erson  is  material  to  the  defense  the 
failure  of  tlie  defense  to  show  it,  is  a  proper  subject 
of  00111  inent. 

A  witness  has  no  oower  to  produce  corroboratins 
testimony,  and  his  failure  to  no  so  cannot  be  used 
against  tiie  party  for  whom  he  testifies. 

It  is  error  for  a  jud>;e  to  tell  the  jury  that  if  he  were 
in  their  place  he  should  give  no  weight  to  the  testi- 
mony of  a  certain  witness  and  very  little  to  that  of 
another ;  and  the  error  is  not  cured  bv  his  saying 
that  tiiey  are  sole  judges  of  wliat  the  evidence  is  and 
of  the  weight  of  the  testimony  of  every  witness  and 
that  it  did  not  belong  to  him  to  say  to  them  that  they 
must  or  must  not  believe  it. 


NEW  JERSEY. 


DAKOTA 


{Supreftie  C&urt) 

Smith  r.  St.  Paul  Fire  A  Marine  Ixs.  Co. 

July  20,  1H82. 

Life  Itwuranee, — Upon  a  poli<*y  of  insurance  in 
which  one  of  the  cfinilitions  was  that  in  case  of 
default  of  payment  of  any  note  given  for  premiums 
the  company  should  not  lie  liable  forany  Iosm  happen- 
ing during  the  contihuan(<«  of  such  default, /<e/c/,  tnere 
being  a  breach  of  such  condition,  the  company  may 
waive  the  forfeiture,  either  by  express  language,  or  by 
acts  from  which  an  intention  to  waivemay  be  inferred. 

If,  in  any  negotiations  or  transactions  based  upon 
the  policy,  and  relating  thereto,  aft^r  forfeiture  under 
circumstances  indicating  to  the  company  or  its  au- 
thorized agent  tliat  the  insured  makes  a  claim  under 
the  policy  notwithstanding  such  default,  and  no  reply 
is  made  to  sucli  claim  indicating  the  intention  of  tlie 
company  to  take  advantage  of  the  forfeiture,  and  the 
insured  afterwards  incurs  the  trouble  and  expense  of 
making  proofs  of  loss,  held,  the  forfeiture  is  thereby 
'waived. 

Hetdf/urtAeTf  tliat  the  acceptance  of  the  cash  premi- 
um by  .the  general  agent  of  an  insurance  company 
after  default  and  notice  of  the  loss  operates  as  a  waiver 
of  the  forfeiture,  and  renders  the  company  contin- 
uously liable  on  the  policy,  as  though  the  note  given 
Ibr  oash  premium  lias  been  paid  at  maturity. 


{Supreme  Court.) 

Naumbery  v.  Young. 

OontraiU — WriUen  and  Parol  Evidence— Lim- 
itationa  and  Exceptions  to  Rule — Leaae — War- 
ranty.— 1.  The  rule  of  evidence  that  where 
parties  have  put  their  contract  in  writing, 
the  written  contract  shall  be  the  only  evi- 
dence of  the  contract  as  finally  concludecl,  and 
that  oral  testimony  of  what  was  said  and 
done  during  tlie  negotiations  will  not  be  ad- 
mitted either  to  contradict  the  written  con- 
tract or  to  supply  terms  with  .respect  to  which 
the  writing  Js  silent,  is  designed  to  enable 
parties  to  make  their  written  contracts  the 
only  evidence  of  their  undertakings,  and  to 
protect  themselves  from  tlie  hazard  of  un- 
certain oral  testimony  with  respect  to  their 
engagements,  and  is  a  rule  indispensable  to 
the  security  of  contracting  parties. 

2.  The  exceptions  to  tnis  rule  are  {Vi 
where  th9  written  contract  is  incomplete  ana 
on  its  face  does  not  purix)rt  to  contain  the 
whole  agreement  between  the  parties;  (2) 
where  the  parties  in  negotiating  the  agree- 
ment which  is  reduced  to  writing,  have  also 
entered  into  an  agreement  b}'  parol  which  is 
collateral  to  the  written  contract,  and  is  on 
a  subject  distinct  from  that  to  which  the 
written  contract  rclatrs. 

8.  The  only  criterion  of  the  completeness 
of  the  written  contract  as  a  full  expression 
of  the  terms  of  the  asrreement  is  the  contract 
itself.  If  the  written  contract  purports  on 
its  face  to  be  complete,  and  to  contain  the 
entire  agreementof  the  parties,  parol  evidence 
will  not  be  received  to  add  another  term  to 
the  agreement,  though  the  written  contract 
contains  nothing  on  the  subject  to  which 
the  parol  evidence  is  directed. 

4.  To  justify  theadmissionof  a  parol  prom- 
ise by  one  of  the  contracting  parties,  made 
during  the  negotiation  of  a  written  contract, 
on  the  ground  that  it  was  collateral,  the  prom- 
ise must  relate  to  a  subject  distinct  from  that 
to  which  the  written  contract  applies. 

6.  Where  the  written  contract  purports 
on  its  face  to  be  a  memorial  of  the  transaction 
it  supersedes  all  prior  negotiations  and  agree- 
ments, and  oral  testimony  will  not  be  admitted 
of  prior  or  contemporaneous  promises  on  a 
subject  so  closelv  connected  with  the  principal 
transaction  with  respect  to  which  the  parties 
are  contracting,  as  to  be  a  part  of  the  transac- 
tion itself,  without  the  adjustment  of  which 
the  parties  cannot  be  considered  as  having 
finished  their  negotiations  and  finally  con- 
cluded a  contract. 

6.  Upon  the  demise  of  a  factory  and  the 
fixtures  and    machinery  in  it,    there  is  no 
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implied  warranty  that  the  machinery  is  in 
good  repair  or  of  sufficient  capacity  to  do  the 
work  for  which  the  premises  were  let. 

7.  Parties  executed,  a  lease  in  writing  un- 
der seal,  of  a  certain  factory  building  which 
was  then  in  use  for  manufacturing  purposes; 
in  the  buildiug  were  an  engine  and  boiler  for 
driving  the  machinery;  the  premises  were 
rented  for  the  purport  of  nianufacturirg 
ivory  buttons ;  the  lease  contained  no  cove- 
nant as  to  the  condition  or  capacity  of  the 
machinery,  the  engine  and  boiler  being  out 
of  repair  and  incapable  of  doing  the  work 
for  wiiich  the  premises  were  rented,  the  tenant 
sued  the  lanolord  to  recover  damages  on  an 
allegation  of  a  breach  of  warranty.  Held{\) 
Thatoral  testimony  wa.s  inadmissible  to  prove 
that  the  landlord  during  the  negotiations  for 
the  lease,  guaranteed  that  the  engine  and 
boiler  were  in  tiiorough  repair,  and  would 
furnish  sufficient  steam  j[)ower  for  the  busi- 
ness; and  (2)  that*  no  such  warranty  was  im- 
plied from  the  letting. 


CALIFORNIA. 


{Supreme  Court.) 

People,   etc.,  .r.    E.    V.   Spencer.    Septem- 
ber 21.  1882. 

Suspeiiaion  of  AUornei/ — District  Attorney. — 
In  the  year  1874,  respondent,  as  District  At- 
torney of  Laapen  County,  drew  up  an  in- 
dictment aji^ainst  one  Harris,  which  was  re- 
turned U>  the  County  Court  by  the  Grand 
Jury,  endorsed  **  a  true*  bill."  In  1881,  Harris 
appeared  in  the  Superior  Court,  and  respond- 
ent, as  his  counsel,  moved  to  set  aside  the 
indictment.  The  motion  was  granted.  In 
preparing  for  and  making  the  motion — which 
woH  batted  upuu  the  omission  of  certain  forms 
-j-respondent  was  not  assisted  by  iiifoiuia- 
tion  received  by  him  in  his  ca|uicity  of  Dis- 
trict Attorney  ;  and  when  the  motion  was 
made,  he  ha^  no  usual  knowledge  of  the 
statutory  provision  which  made  his  act  a 
misdemeanor.  (Penal  Code,  Sec.  162.)  Held, 
independent  of  the  statute,  there  can  be  no 
doubt  that  the  conduct  of  respondent  was 
reprehensible.  By  appearing  both  for 
plaintiff  and  defendant  in  the  same  action, 
ne  was  guilty  of  "  a  violationx)f  his  duty  as  an 
attorney,"  for  which  it  is  the  duty  of  this 
court  to  remove  or  suspend  him.  (C.  C.  P. 
287.)  Neither  his  ignorance  of  the  laws, 
nor  the  crudity  of  his  notions  of  professional 
ethics,  can  excuse  an  offense  against  pro- 
fessional propriety  by  one  whose  duty  it  is 
to  assist  in  the  administration  of  justice. 
The  degree  of  turpitude  involved  m  the 
breach  of   his  duty  as  an  attorney,  ho^vever, 


must  appear  in  the  circumstances  of  each 
Ciise.  The  punishment  which  should  follow 
ail  inadvertant  or  ij>norant  departure  from 
professional  propriety — no  seriously  evil  con- 
sequences having  resulted — should  be  less 
serere  than  where  the  offense  is  a  deliberate 
or  corrupt  violation  of  official  oiith. —  Pacific. 
CouM  Law  Journal. 


((/.  S.  Circuit  Court.) 


In    the    Matter  of  Low  Yam  XJnow,  on 
Habeas  Corpus. 

Chinese  JUijrcAanM.— The  first  article  of 
the  treatv  with  China  of  November  17th» 
1880,  provides  that,  **  Whenever,  in  the 
opinion  of  the  Government  of  the  United 
States,  the  coming  of  Chinese  laborers  to  the 
United  States,  or  their  residence  therein  af- 
fects or  threatens  to  affect  tlie  interests  of 
that  country  or  to  endanger  the  good  order 
of  the  said  country  or  of  any  locality  within 
the  territory  thereof  the*  Government  of 
China  agrees  that  the  Government  of  the 
United  States  may  regulate,  limit,  or  suspend 
sujch  coming  or  residence,  but  may  not  ab- 
solutely prohibit  it,"  declaring  at  the  same 
time  that  *'  the  limitation  or  suspension  shall 
be  reasonable,  and  shall  apply  only  to  Chinese 
who  may  go  to  the  United  States  as  laoorerSy  other 
classes  not  Uing  included  in  tJie  limilatlons."  The 
second  article  further  declares  that  "  Chinese 
subjects,  whether  proceeding  to  the  United 
States  as  travelers,  students,  merchants,  or 
from  curiosity,  together  with  their  body  or 
household  servants,  and  Chinese  laborers  who 
are  now  in  the  United  States  shall  be  allowed 
to  come  and  go  of  their  own  free  will  and 
accord,  and  shall  be  accorded  all  the  rights, 
privileges,  immunities,  and  exemptions  which 
lire  accurdcd  to  the  citizens  and  subjects  of  the 
mu.st  favoiL-d  natiun.'"  Tiie  Act  cif  Congress 
olMay  Ctli,  1882,  paf?sed  pursuant  to  the  au- 
thority of  this  treaty,  suspends  tlie  coming 
of  Chinese  UJborers  to  the  United  States  for 
ten  years,  and  prohibits  the  master  of  ves- 
sels from  bringing  them  from  any  foreign 
port,  but  excepts  those  who  were  here  previ- 
ously to  November  17,  1880,  or  who  may 
come  before  the  expiration  of  ninety  days 
from  the  passage  of  the  Act,  and  who  shall 
produce  certain  prescribed  certificates  of 
identification.  The  sixth  section  of  the  Act 
provides  that,  in  order  to  the  faithful  execu- 
tion of  the  provisions  forbidding  the  coming 
of  Chinese  laoorers,  any  other  Chinese  person 
entitled  to  come  to  the  United  States  shiU 
be  identified  by  a  certificate  of  the  Chinese 
Government,  stating  among  other  things  hi» 
former  and  present  occupation  and  pldceof  resi- 
dence in  China:    Heldy   1,  that  the  certificate 
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of  the  Gtoveroment  required  for  others  than 
laborers  coming  to  the  United  States  from 
China  was  intended  to  facilitate  proof  of 
their  not  being  within  the  prohibited  class, 
and  not  as  a  means  of  restricting  their  com- 
ing ;  2,  that  the  certificate  is  not  required 
from  merchants  and  others  not  laborers  dom- 
iciled out  of  China  when  the  Act  of  Con- 
gress was  passed,  and  coming  from  the  foreign 
jurisdiction ;  and  3d,  proof  of  the  occupation 
of  such  person  may  be  made  by  parole. 

The  language  of  the  Act  of  Congress  should 
be  construed,  if  possible,  in  harmony  with 
the  object  of  the  treaty r  It  will  not  be  in- 
ferred that  Congress  intended  to  disregard  its 
stipulations. — Pacific  Coast  Law  JbumaL 


SUPREME  COURT  OP  OHIO. 


ILLINOIS. 


(Supreme  Court.') 


John  Jbnkiks  v.  Elizabeth  Jenkins.    Sept. 

— ,  1882. 

1.  Sepq/raie  MairUenance — Living  Apart  muit 
be  without  Wif^B  favU, — In  order  to  authorize 
a  decree  against  a  husband  for  the  separate 
maintenance  of  his  wife,  she  must  show  that 
her  living  apart  from  him  is  ''without  her 
fault."  Where  the  wife  had  been  fighting 
her  husband  for  twelve  years,  subjecting  him 
to  vexatious  suits  on  groundless  charges  of 
extreme  cruelty,  and  to  another  on  ii 
groundless  charge  of  adultery,  and  while 
the  latter  suit  was  still  pendfng,  she  volun- 
tarily went  to  his  house  with  a  party  of  her 
friends  and  he  ordered  her  and  her  friends 
to  leave,  Refusing  to  give  her  supper,  and 
forbidding  her  to  enter  a  bedroom,  saying  she 
could  not  stay  that  night,  and  this  was  all 
the  evidence  to  show  her  living  apart  from 
her  husband  was  without  her  fault.  jBeU, 
That  the  evidence,  under  the  circumstances, 
was  not  sufficient  to  justify  a  decree  of  an  al- 
lowance for  a  separate  maintenance. 

2.  After  such  s  state  of  affairs  and  course 
pursued  by  the  wife,  she  thould  have  dis- 
tinctly told  her  husband  that  she  proposed 
to  abandon  the  litigation  against  nim  and 
live  in  peace  with  him.  and  have  given  him 
the  opportunity  of  considering  her  proposal  to 
return,  before  she  could  put  him  in  default. 


White  V.  White. 

Bauity-^JMrmalioe  relief  on  Anewer — Necessity 
of  CrosS'BiiL — Affirmative  relief  cannot  be 
granted  to  a  defendant  in  chancery  upon  his 
mere  answer  to  the  bill.  To  obtain  such  re- 
lief, the  defendant  must  file  a  cross-bill  pray- 
ing for  the  relief  he  seeks. 


Hon.  John  W.  Okey,  Chief  Justice;  Hon. 
William  WnrrE,  Hon.  W.  W.  Johnson,  Hon. 
Geo.  W.  McIlvaine,  Hon.  Nicholas  Long- 
WORTH,   Judges. 

Tuesday,  October  24,    1882. 

QENERAL  DOCKET. 

No.  126.  Mary  Piirtridge  v,  Edward  L.  Jonsa.  Er- 
ror to  the  DIatrict  Coart  of  Licking  County. 

LoNOWOBTH,  J.,  Held: 

To  charge  one  aa  obligor,  who  haa  aig^ed  a  boad 
or  written  undertaking,  it  is  not  neoeaaary  that  IUb 
name  ahould  appfmr  in  the  body  of  each  inatroment. 
provided,  the  intention  that  he  ahaU  be  ao  cliarged 
appeara  dearly  from  ita  terms,  taken  in  oonneotton 
with  the  cirfumatancea  atteiidijig  its  execntion. 

(MclAin  V.  Simington,  87  O.  S.  484,  followed  and  ap« 
proved.) 

Judgment  affirmed. 

189.  David  Bamet,  et  al  v.  The  Firat  National  Bank 
of  Hamilton,  Ohio.  Error  to  the  Diatriot  Court  of 
Butler  County. 

MolLVAiNX,  .T.,  Htfd: 

An  assignee  f<»r  the  benefit  of  creditors,  whose traat 
is  sdministered  under  tite  laws  of  the  state,  is  not  the 
**  legal  representative "  of  his  assignbr,  witiiin  the 
meaning  of  aection  80  of  the  National  Currency  Aot 
of  1864,  which,  in  case  nnurioiis  interest  has  been  paid 
to  a  national  banking  association,  provides  that  **  the 
person  or  persons  paying  the  same,  or  their  legal  rep- 
reaentatives,  may  reoover  back  in  an  action  of  dam, 
twi«-e  %h^  amount  of  interest  thus  paid." 

Judirment  affirmed. 

Okbt,  C.  J.  dissented. 

169.  Dill  Chapmsn,  et  al  v.  Samuel  Sollara,  et  al.  Ap- 
peal. Reserved  in  District  Court  of  Highland  County. 

MclLVAiNX,  J.  Hrld  : 

1.  A  purohaaer  at  a  tax  sale  of  land  delinonent  for 
the  non-payment  of  assessmentn  under  the  Tw<i  Mile 
Road  Imnrovement  Law,  after  the  same  baa  proved 
invalid  cm  account  of  a  defective  description  of  tha 
lands  upon  the  tax  dupli(?ate  may  prosecute  an  artion 
sgMinat  the  owner  to  recover  the  amount  of  tazea. 
intereat  and  penaltiea  due  at  time  (if  aale,  interaai 
aubaequently  aoiTuing  and  all  legal  taxea  by  him  af- 
terwaraa  paid,  under  authority  of  aectdon  82  of  tlie 
act  relating  t<i  county  auditors  (S.  A  C^  104)  and  aeo- 
tion  106  of  the  tax  Uw  of  1869,  (8.  A  C.  1478). 

2.  In  auoh  case,  parol  evidence  ia  adiniaalbla  In 
connection  with  the  duplicate  to  identilly  the  lands 
actuslly  asaeased. 

8.  The  fifty  per  cent,  penaltv  imposed  upon  the 
owner  who  redeems  his  landa  from  a  aale  for  taxes, 
cannot  be  ret^overed  in  thia  ai*tion. 

Cause  remanded  to  diatrict  court  for  trial  and  final 
Judgment. 

120,  The  Board  of  Education  of  Stock  Townahlp, 
KoDle  County,  Oliio,  v.  (Stephen  Milla.  Error  to  tne 
District  Court  of  Guernsey  County. 

JoHirsoN  J.,  Held, 

1.  By  the  proviso  to  the  65th  section  of  the  School 
Law.  (70  O.  L.  210-211),  township  boarda  of  education 
are  required,  when  the  coat  of  biiiMingaachool-houae, 
or  other  improvement  exoeeda  five  hundred  dnllara, 
to  advertise,  and  let  the  aame  to  the  loweat  reaponal- 
ble  bidder,  unless  in  case  of  urgent  necessity,  or  for 
the  security  and  protection  of  achool  property.  Thia 
is  a  duty  impoaiBd  upon  the  board,  in  ita  corpo- 
rate capacitv  and  cannot  be  deleoated  to  the  local  di- 
rectors of  tbe  sub-district  in  which  the  school-honae 
or  other  improvement  is  to  be  made. 

2.  In  an  action  by  a  contractor  againat  a  townahlp 
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bomrd  of  edocatlon,  to  recover  damages  for  its  refusal 
to  allow  him  to  perform  a  contract  miulein  Its  behalf  by 
the  local  directors,  for  the  building  of  a  school-house, 
the  cost  of  which  exceeds  five  hundred  dollars,  where 
the  validity  of  such  contract  Is  In  Issue ;  It  must  appear 
that  the  township  board  advertised  and  let  the  work 
in  accordance  with  said  proviso,  unless  it  amrmatively 
appears  that  It  was  a  case  of  urgent  necessity,  or  wss  for 
tne  security  %»r  protection  of  school  property. 

8.  Upon  such  an  issue,  the  record  and  proceedings 
of  the  local  directors  showing  that  it  duly  ctomplled 
with  said  proviso  is  incompetent,  ss  the  KM<al  board 
is  not  autiiorised  to  advertise,  open  bids  and  award 
the  contract. 

4.  Where  Incompetent  evidence,  which  is  material 
to  the  Is9ue,  is  allowed  to  go  to  the  Jury  In  favor  of  a 
^prevailing  party,  against  the  objection  of  the  other 
party,  error  to  his  prejudice  will  be  presumed.  In 
such  case  It  is  not  necessary,  In  order  to  reverse  the 
Judgment,  to  sho^/  that  the  Jury  was  In  fact  influenced 
thereby. 

Judgment  reversed  and  cause  remanded. 

147.  Roslna  Dick  AdmVx  v.  The  Indianapolis,  Cin- 
cinnati and  LafHyette  R.  R.  Co.  Error  to  the  District 
Court  of  Hamilton  County. 

JoHifsoH.  J.,  Held. 

1.  A  motion  to  arrest  the  testimony  from  the  jury 
and  a  Judgment  against  the  party  on  whom  the  Dur- 
den  or  proof  rests,  Involves  an  admission  of  all  the 
facts  which  the  evidence  tends  to  prove,  and  preMents 
only  a  question  of  law  for  the  court,  but  if  there  Is 
eviaence  tending  to  prove  each  material  fact  put  in 
issue,  and  IndlMpensable  to  a  recovery,  it  should  be 
submitted  to  the  Jury  under  proper  instructions. 

2.  As  between  employes  of  a  rallniad  company, 
whose  duty  it  Is  to  repair  its  tra<*k,  while  trains  are 
aslng  the  same,  and  the  company  nnd  its  rnpmsent4i. 
tivAs,  who  are  engMcd  in  running  trainn  f>ver  the 
flame  where  the  trackmen  are  so  employed,  it  Is  the 
dutv  of  the  latter,  an  far  as  Is  practicable,  to  adopt 
such  precautions  as  will  guard  its  employes  on  the 
track  from  dangers  incident  to  their  emplf>yinent. 

8.  Wheretheliability  of  a  railroad  company  for  in- 
jury to  one  of  its  track  repairers,  by  the  careless 
manner  of  running  a  train,  is  In  issue,  evidence 
tending  to  show  tiiat  the  train  causing  the  injury 
wa<(  In  charge  of  a  conductor  and  engineer,  nnd  was 
at  the  time  engaged  in  a  race  at  a  higli  and  dMngorous 
rate  of  speed  with  a  train  on  a  pnrallel  road,  over 
several  public  crossings,  on  a  curve  on  which  the 
track  repairer  was  at  wnrk,  In  a  city  limits,  and  where 
trains  should  be  run  with  care,  corresponding  with 
the  circumstances,  without  sound  of  bell  or  whlntle 
or  slack  of  speed,  or  any  other  precaution  to  warn  the 
men  engaged  at  work  on  the  track  of  approaching  dui- 
ger,ls  competent  to  go  to  the  Jury,  and  sliould  be  sub- 
mitted to  it  under  proper  instructions  upon  the 
issue  Joined,  and  it  was  error  in  the  court  to  grant  a 
nonsuit  on  the  assumption,  that  the  negligence  and 
carelessness  causing  tlie  Injury  was  that  or  a  co-em- 
ploye in  the  same  service,  and  not  that  of  the  com- 
pany. 

Judgment  reversed  and  cause  remanded. 

106.  George  Davis  et  al.  v.  Charles  E.  Harness.  Er- 
ror to  the  District  Court  of  Ross  County. 

Whitr,  J.,  Held  .- 

1.  A  party  entering  into  a  contract  In  his  own 
Dame  may  sue  or  be  suDd  upon  it,  whether  he  be  In 
fact  agent  or  principal. 

2.  Where  a  landlord  with  the  consent  of  his  tenants 
sold  their  share  of  a  crop  of  corn  with  his  own,  and  af- 
terward brought  an  action  against  the  purchaser  for 
not  aooeptlnsr  the  corn,  tlie  fact  that  the  landlord  did 
not  own  all  the  com,  neither  constitutes  a  defense  nor 
OTeratee  to  diminish  the  damages.  If  the  acceptance 
of  the  com  by  the  purchaser  would  have  invested 
him  with  a  good  title,  it  s  not  material  whether 
the  landlord  owned  all  the  com  or  not. 

Judgment  affirined. 


96.  Mortley  A  PInkerton  v,  A.  C.  Flanagan  and 
otheiB.  Error  to  the  District  Court  of  Guernsey 
County. 

Okby,  C.  J. 

Where  the  members  of  a  firm,  acting  In  good  ftdtb, 
dissolve  the  partnership,  and  one  member  sells  his 
Interest  In  the  partnenmlp  property  to  the  oilier,  the 
latter  will  not  be  deprived  of  tne  right  to  hold  such 
property  exempt  from  the  psyment  of  s  debt  there- 
after asserted  against  him.  on  the  ground  that  sucAi 
debt  wss  a  partnership  debt  due  at  tne  time  of  the  dis- 
solution ;  nor  will  the  fact  tliat  the  partners  knew  the 
firm  to  be  luHolvent,  at  the  time  or  such  dissolution 
make  any  di£ferenoe.  Oaj^tard  v.  Imhofft  26  Ohio  St. 
817,  distinguished. 

Judgment  affirmed. 

144.  James  L.  Jones  v.  James  Booth  and  another. 
Error  to  the  District  Court  of  Guernsey  County. 

Okbt,  C.  J. 

1.  A  party  will  not  be  deprived  of  his  appeal  to  the 
district  court  by  a  refusal  of  the  court  of  common 
pleas  to  fix  the  amount  of  the  undertaking  therefor. 
HtOMe  V.  Meniekj  1  Ohio  St.,  171,  followed. 

2.  The  court  or  common  pleas  having  erroneously 
held  that  a  case  was  not  one  for  appeal  to  the  district 
court  ,and  refused  to  fix  the  amount  of  the  undertaking 
for  such  appeal,  fixed  the  amount  of  an  undertaking 
for  a  second  trial,  at  the  request  of  the  party  who  had 
demanded  the  sppeal,  which  undertaking  was  given, 
and  on  the  second  trisl  Judgment  was  rendered 
against  the  party  who  had  taken  such  second  trisl : 
Heltt,  that  the  right  of  appeal  was  waived,  and  that 
the  Judgment  rendered  on  such  second  trial  was 
not  invalid  for  wsnt  of  jurisdiction  of  the  subject 
matter  or  parties. 

3.  A  contract  under  seal  for  the  purchase  of  real 
estate,  where  pnsMeHSion  has  not  been  delivered,  may 
be  rescinded  oy  verbal  agreement ;  but  If  the  re- 
scission is  obtHine<1  by  the  fraudulent  representation 
of  the  purciiaser,  no  effect  will  be  given  to  It ;  and  it 
will  make  no  difference  that  such  fraudulent  represen- 
tation was  a  verbal  proposition  to  punthase  lands  not 
enforceable  und^r  th'e  statute  of  frauds. 

Judgment  of  the  district  court  reversed  and  that 
of  the  common  pleas  affirmed. 

90.  John  F.  Schroder  v.  Rutger  Van  B.  West.  Er- 
ror to  the  District  Court  of  Wood  County.  Leave  to 
file  answer  In  80  dsys  granted. 

106.  George  Davis  et  al  v,  Daniel  R.  Harness.  Er- 
ror to  the  District  Court  of  Ross  County.  Judgment 
affirmed  on  authority  of  No.  106,  Davis,  et  al  v. 
Charles  Harness,  above  reported. 

187.  Eugene  Tompkins  et  si  v.  Theodore  B.  Starr. 
Error  to  the  District  Court  of  Cuyahoga  County. 
Passed  for  proof  of  service  of  printed  record  and 
printed  brief  on  delbndant  in  error. 

146.  C*  *n<l  !>•  K.  Hollenbeck  v.  Arnold  McMahon. 
Error  to  the  District  Court  of  Wood  County.  Leave 
granted  to  plaintiff  in  error  to  file  brief  in  80  days. 

152.  L.  Umbstaetler  et  al.  v,  Charles  Bnmsida.  Er- 
ror to  the  District  Court  of  Cuyahoga  County^  Judg- 
ment affirmed.  No  penalty.  There  will  be  no  fur- 
ther report. 

154.  Simeon  C.  Kane  v.  Wilson  A  Hughes  Stone  Co. 
Error  to  the  District  Court  of  CuyaTiosa  Coun^. 
Passed  for  proof  of  service  of  record  and  Brief  on  de- 
fendant in  error. 

161.  Charles  A.  Cramb  et  al.  v.  Justlna  Freiber. 
Error  to  the  District  Court  of  Cuyahoga  County. 
Judgment  affirmed  with  penalty  of  five  per  cent, 
and  an  attorney  fee  of  |25.00.  There  will  be  no 
further  report. 

168.  Newhall,  Gsle  ACo.  i;.  Solomon  Langdon  A  Co. 
Error  to  the  District  Court  of  Hamilton  County. 
Dismissed  for  want  of  proseontion,  under  Rule  4,  at 
costs  of  plaintiflh  in  error. 
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165.  Henry  N.  Raymond  et  al.  v.  Phllo  Elmer.  Er- 
ror to  the  District  Court  of  Madison  County.  Dis- 
missed for  want  of  prosecution,  under  Rule  4,  at  costs 
of  plainiiffs  in  error. 

109.  William  Gray  v.  The  Btate  of  Oliio.  Error  to 
the  Common  Pleas  Court  of  AshtMbula  County. 
Judgment  affirmed  on  authority  of  Etdridge  v. 
TkeState^  37  Olilo  St.  191.  There*willbe  no  further 
report. 

173.  Otto  Witte  V.  Philip  Lockwood  et  al.  Error  to 
the  District  Court  of  Lorain  County.  Dismissed  for 
want  of  prosecution,  under  Rule  4,  at  costs  of  plaintiff 
in  error. 

176.  William  Bums  v.  The  City  of  Springfield.  Er- 
ror to  the  District  Court  of  Clark  County.  Dismissed 
at  costs  of  plaintiff  in  error,  under  Rule  4,  for  want  of 
prosecution. 

177.  Mary  Dunbar  v,  Moses  W.  Dunbar.  Error  to 
the  District  Dourt  of  Cuyahoea  County.  Passed  for 
proof  of  service  of  record  and  brief  on  defendant  in 
error. 

178.  William  J.  Birely  v,  Conrad  Laver.  Error  to 
the  District  Court  of  Darke  County.  Dismissed  at 
costs  of  plaintiff  in  error,  under  Rule  4,  for  want  of 
prosecution. 

196.  Horace  N.  Howland  v.  Columbus  and  Toledo 
Railway  Company.  Error  to  the  District  Court  of 
liucas  County.  Dismissed  by  agreement  of  parties  at 
costs  of  plaintiff  in  error. 

816.  John  E.  Matthews  v.  James  R.  Davies.  Error 
to  the  District  Court  of  Erie  County.  Lieave  granted 
defendant  in  error  to  file  answer  within  20  days. 

444.  William  D.  Henkle  v.  Salem  Manufacturing 
Co.,  etal.  Error  to  the  District  Court  of  Columbi- 
ana County.  Death  of  plaintiff  in  error  suggested, 
and  Cathanne  A.  Henkle.  his  administratrix,  made 
party  plaintiff  in  error  on  her  motion. 

718.  Cyrus  H.  Coy  v,  Philip  W.  Smith.  Error  to 
the  District  Court  of  Brie  County.  Dismissed  at 
costs  of  plaintiff  in  error  for  nou-eompliance  with 
former  order  as  to  parties. 

MOTION    DOCKET. 

163.  Rosina  Dicic,  Administratrix  r.  Th(>  Indianap- 
olis, Cincinnati  A  Lafayette  Railway  Co.  Motion  to 
dismiss  cause  No.  147  on  the  General  Docket  for  want 
of  perfect  printed  record.    Motion  overruled. 

167.  In  the  matter  of  the  assignment  of  C.  New- 
kirk.  Motion  to  dismiss  cause  »o.  1213  on  the  Gene- 
ral Docket  for  want  of  printed  recom  kiid  counter- 
motion  to  extend  tirao  for  filing  tbo  same.  Motion 
to  dismiM  overrulpd,  and  motion  to  extend  time 
granted,  printed  record  to  be  filed  on  or  before  Janu- 
ary 1, 1883. 

159.  Mary  Ann  Beckett  v,  Anna  S.  Riley.  Motion 
to  dismiss  cause  No.  680  on  the  General  Docket  for 
-want  of  necessary  parties.    Motion  sustained  unless 

f^laintiffiB  in  error,  within  sixty  days,  amend  the  peti- 
ion  in  error  by  making  necessary  parties. 

160.  Ohio  ex  rel.  Attorney  General  v,  Andrew 
Banghman.  Motion  to  take  cause  No.  1216  on  the 
General  Docket  out  of  its  order  for  hearing.  Motion 
granted. 

♦  • » 

ORAL  ARGUMENT  IN  SUPREME  CK)URT. 


SUPREME  COURT  ASSIGNMENT. 


FOR  ORAL  ARQUMSirr. 


RULE  OF  COURT. 

Rule  III  will  hereafter  read  as  follows  :  When  a 
cause  on  the  General  Docket  is  argued  orally,  the  time 
allowed  for  each  side  shall  not  exceed  one  hour, .  un- 
less, for  special  reasons  to  be  adduced  before  the  ar- 
gument commences,  the  court  shall  extend  the  time. 


The  foUowine  cases  are  assigned  for  oral  argument 
at  the  dates  designated : 

Wednesday  t  Nov.  1. 

721.  Kiiroler  v.  City  of  Cincinnati.  Error  to  Dis- 
trict Court  of  Hamilton  County. 

61.  Brown  v.  Hildehrand.  Error  to  District 
Court  of  Hancock  County. 

Thursday^  Nov.  2. 

93.  Maratta  et  al.  v.  Coffin.  Error  to  District 
Court  of  Hamilton  County. 

115.  Erwin  t;.  Pelton,  Treasurer, etal.  Error  to 
District  Court  of  Cuyahoga  County. 

Wednesday  f  Nov.  8. 

125.  Pedrick  v.  Russell  et  al.  Error  to  District 
Court  of  I^ke  County. 

127.  Carver  v.  Second  National  Bank  of  Cleve- 
land. Error  to  District  Court  of  Portage 
County. 

Thursday,  Nov.  9. 

128.  Hamilton  and  RossviUe  Hydraulic  Co.  v. 
Chat  field  A  Woods.  Error  to  District  Court  of 
Butler  County. 

130.  Royce,  Assignee,  etc.,  v.  Commissioners  of 
Knox  County.  Error  to  District  Court  of  Knox 
County. 

Wednesday  f  Nov.  15. 

134.  Norris,  Administrator,  etc  v.  Clarke.  Error 
to  District  Court  of  Hamilton  County. 

138.  McClelland  v.  Sorter.  Error  to  District 
Court  of  Lake  County. 

Thttrsday,  Nov,  16. 

1220.  Counterman  et  al.  v.  Trustees  of  Dublin  Tp. 
Error  to  District  Court  of  Mercer  County. 

143.  Cooper,  Executor  v..  West.  Errocto  District 
Court  of  Hauiilton  C*ounty. 

Wednesday,  Nov.  C2. 

160.  Standard  Oil  Co.  v.  Bohoslan.  Error  to  Dis- 
trict Coiirt  of  Cuyahoga  County. 

162.  Cleveland,  Columbus,  Cincinnati  and  Indlam* 
apolis  Railway  Co.  v.  Walrath.  Error  to  Dis- 
trict Court  of  Hamilton  County. 

TTivrfday.  Nov.  23. 

167.  Kubns  v.  McGeah.  Error  to  District  Court 
of  Franklin  County. 

170.  Calvin,  late  Sheriff  v.  Bruenet  al.  Error  to 
District  Court  of  Hamlltcn  County. 

Wednesday,  Bee,  6. 

171.  Brewer  et  al.  v.  Maurer.  Error  to  District 
Court  of  Ci^yahoga  County. 

180.  Peters  v.  Caswell  et  al.  Error  to  Distriet 
Court  of  Erie  County. 

Thursday,  Dee,  7b 

192.  Pittsburgh,  CSnoinBatiand  St.  Louis  Railway 
Co.  V.  Chipman,  Administrator.  Error  to  Dis- 
trict Court  of  Darke  County. 

197.  Sowers  V.  Qyrenus  et  al.  Error  to  District 
Court  of  Lorain  County. 

Wednesday,  Dee,  14. 

179.  Jeffrey  v.  Cohen.  Error  to  District  Court  of 
Franklin  County. 

199.  Rockefeller  et  al.  v,  Timmins.  Error  to  Dis- 
trict Court  of  Cuyahoga  County. 
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LORD  ft  BOWMAN, 
Ohio  Law  Journal. 


In  the  opinion  of  Judge  Longworth  in  the 
case  of  The  State  v.  Brower,  published  last 
week,  page  163,  in  the  25th  line  of  the  last 
column,  the  court  desire  the  reference  to  '^  Art. 
iv,  Sec.  10,"  to  read  "  Art.  iv.  Sec.  16,"  and 
in  the  following  sentence,  30th  line,  the 
word  "limited,"  to  read  "single." 


♦ » » 


The  following  members  of  the  Supreme 
Court  Examining  Committee,  will  examine 
applicants  for  admission  to  the  Bar,  next 
Tuesday : 

0.  W.  Aldrich  and  R.  C.  Hoffman,  Colum- 
bus; J.  K.  Mower,  Springfield;  George  Met- 
calf,  Elyria ;  J.  D.  Brannon,  Cincinnati. 


»♦ 


CHANGE  OF  MANAGEMENT. 


The  Oineinnali  Law  BuUdin  seems  to  have 
changed  hands.  One  John  was  the  publisher, 
one  Topp  is  novo  the  publisher.  The  principal 
difference,  so  far  discernible,  lies  in  the  fact 
that  while  the  former  systematicimy  stole  all 
supreme  court  decisions  from  the  Ohio  Law 
Journal,  his  successor  begins  business  by 
telling  the  following  monstrous  lie  in  the  is- 
sue of  October  28,  of  the  DaOy  BuMin : 

"The  WeeOu  Law  BuOstm  will  continue 
hereafter  to  publish  ALL  the  decisions  of  Ihe 
Supreme  Court  a[  the  State  of  Ohio  in  ad- 
vance of  any  journal  published  in  this  State 
or  elsewhere." 

The  reputation  of  the  BuUstm  for  promis- 
ing much  and  doing  little,  leaves  it  almost 
unnecMsary  to  even  inform  any  chance  reader 
into  whose  hands  the  Bulletin  may  foil,  that 
this  is  a  whopper  made  out  of  whole  doth 
with  deliberation  and  without  a  blush.  Mic. 
Topp  will  find  that  he  mistakes  the  temper 
and  intelligence  of  the  Cincinnati  Bar  in  hia 
attempt  to  impose  upon  them  by  any  such 
folsehood,  When  the  Omo  Law  Journal 
reaches  them  weekly  with  its  usual  comple- 
ment of  supreme  court  decisions,  which  the 
Bulletin,  does  not  contain,  they  will  simply 
say  "  another  Bulktin  lie  "  and  forget  him— 
as  we  da 


#  • » 


SUNDAY  LAW  AND  SMOKERS. 


In  the  case  of  Carver  v.  The  State^89  Ind.  61, 
the  court,  in  delivering  its  opinion,  said : 
"There  is  a  daily  necessity  for  putting  a  house 
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in  order,  cooking  meals,  drinking  coffee  or  tea, 
smoking  a  cigar  by  those  who  have  acquired 
the  habit,  or  continuing  an;^  lawful  habit  on 
Sunday,  the  same  as.  there  is  on  a  work-day, 
and  whatever  is  necessary  and  proper  to  ao 
on  Sunday  to  supply  this  constant  aail^  need 
is  a  work  of  necessity  within  the  meaning  of 
the  law.  It  is  not  unlawful  to  keep  a  hotel 
on  Sundays  the  same  way  that  it  is  usually 
kept  on  a  week-day,  and  if  a  hotel  keeps  a 
oigar  stand,  which  is  a  part  of  its  establish- 
ment, from  which  it  sells  cigars  to  its  guests, 
boarders,  and  customers  on  a  week-day,  to  sell 
cigars  from  the  same  stand,  in  the  same  way  on 
Sunday  is  not  unlawful.  Thereisnudififorence 
leipsdly  between  the  act  of  selling  a  cigar  under 
such  circumstances  and  the  act  of  furnishing 
a  cupof  tea  or  coffee,  a  meal  of  victuals,  or  sup- 

glying  any  other  daily  want  to  a  customer  on 
undajr  for  pay. " 

If  this  be  true,  then  it  is  not  unlawful  to  sell 
liquorsof  all  kinds  from  a  bar  kept  as  a  part 
of  the  hotel,  to  any  persons  making  application 
whether  guests  of  the  hotel  or  otner  persons. 
If  the  saloon  is  a  part  of  the  hotel  as  tne  cigar 
stand  was,  those  purchasers  of  drinks  would 
then  be  "  customers  "  of  the  hotel;  this  decis- 
ion seems,  by  the  use  of  the  words  ''  guests 
boarders, and  customers"  to  include  the  gen- 
eral public.  Can  it  be  said  that  smoking,  to 
those  who  have  acquired  the  habit,  is  any 
more  a  necessity  than  drinking  whiskey 
would  be  to  the  toper? — Pounfic  Ooaat  Law  Jour- 
nal. 


•♦-♦' 


EXECUTION  OF  BOND 


SUPREME  COURT  OF  OHIO 


Mary  Partridge, 


v. 


Edward  L.  Jones. 


October  24, 1882. 

To  obarge  one  as  obligor,  who  has  signed  a  bond 
or  written  andertakfng,  it  is  not  necessary  that  his 
name  should  appear  in  the  body  of  snoh  instmment, 
provided,  the  intention  that  he  shall  be  so  charged 
appears  dearly  from  its  terms,  taken  in  connection 
with  the  drcumstances  attending  its  execution. 

Error  to  the  District  Court  of  Licking 
County. 

This  action  was  originally  brought  in  the 
Court  of  Common  Pleas  of  Licking  County, 
by  Edward  L.  Jones,  against  DaviaH.  Rals- 
ton, Georffe  W.  Ralston,  and  Mary  Partridge, 
adm'rx  of  Ebenezer  Partridge,  deceased,  to  re- 
cover two  thousand  and  ninety-seven  and  six- 
teen-hundreth  dollars  for  the  breach  of  a  cer- 
tain undertaking  for  a  second  trial,  in  an  ac- 
tion wherein  Jones  had  recovered  a  judgment 
against  David  Ralston,  which  unaertaking 
was  signed  by  Partridge,  and  was  as  follows : 


''  Know  all  men  by  these  presents :  That 
David  H.  Ralston  and  Oeorse  W.  Ralston  are 
held  and  firmly  bound  unto  Edward  L.  Jones, 
in  the  penal  sum  of  twentv-eiz  hundred  dol- 
lars, to  the  payment  of  whfch,  well  and  truly 
to  be  made,  we  do  herebv  jointly  and  sever- 
ally bind  ourselves,  our  neirs,  executors  and 
administrators.  Signed  by  us  and  dated  this 
4th  day  of  March,  A.  D.  1871. 

'^  The  condition  of  this  oblintion  is  such, 
that  whereas  the  said  David  fi.  Ralston  has 
demanded  a  second  trial  in  a  certain  action 
wherein,  at  the  January  Term,  A.  D.  1871,  of 
the  Court  of  Common  rleas,  within  and  for 
the  County  of  Licking,  and  State  of  Ohio,  in 
a  cause  then  and  there  pending  in  said  court, 
a  judgment  was  rendered  in  favor  (rf  said  Ed- 
ward L.  Jones,  and  against  said  Davki  H. 
Ralston,  for  the  sum  of  12,123.46  and  costs, 
I9&66. 

''  And  said  David  H.  Ralston  then  having 
been  desirous  of  a  second  trial  of  said  cause, 
duly  entered  on  the  records  of  said  court  his 
notice  of  his  demand  for  the  same ;  and  said 
court  then  having  been  of  opinion  that  the 
case  was  one  in  which  a  triiu  by  jury  misht 
be  demanded  by  either  party,  did  then  allow 
said  David  H.  Kalston  a  second  trial  thereof, 
on  his  entering  into  an  undertaking  as  pro- 
vided by  law ;  and  did  then  fix  the  amount  in 
which  such  undertaking  must  be  given  in  or- 
der to  perfect  the  right  of  said  David  H.  Rals- 
ton to  such  second  trial,  at  the  said  sum  of 
twenty-six  hundred  dollars. 

''Now  if  the  said  David  H.  Ralston,  the 
party  obtaining  &uch  second  trial,  shall  abide 
and  perform  the  order  and  judgment  of  the 
court,  and  shall  pay  all  moneys,  costs  and 
damages  which  maybe  required  of  or  awarded 
against  him  consequent  u|k>n  such  second 
trial,  then  this  obligation  shall  be  void,  other- 
wise in  full  force. 

'-D.  H.  Ralston. 
"Q.  W.  Ralstoh. 
"E.  Pabtridoe/' 

The  case  being  at  issue  upon  the  answer  of 
the  administratrix  of  Partridge,  was  tried, 
and  the  facts  found  to  be  as  follows  : 

"The  court  being  fully  advised  in  the 
premises,  find  that  the  second  trial  bond  in 
the  pleadinffs  mentioned  was,  at  its  execution 
first  signed  by  David  H.  Ralston  and  George 
W.  Ralston,  and  in  that  condition  handed  to 
the  clerk  of  the  court  of  common  pleas  with 
their  names  thereon,  but  that  said  clerk  did 
not  accept  or  receive  said  bond  as  an  accepted 
second  trial  bond,  or  undertaking,  but  that 
said  clerk  refused  to  receive  the  same  as  such 
until  other  and  better  security  was  obtained 
thereon. 

"  That  thereui^on  and  within  the  time  lim- 
ited by  law  for  giving  an  undertaking  for  a 
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aaoond  trial  in  said  case,  the  said  David  H. 
Ralston  procured  Ebenezer  Partridge  tavign. 
and  he  aid  sign  the  nndertakinff  For  second 
trial  in  the  petition  set  forth,  ana  thereby  in- 
tended to  and  did  bind  himself  as  upon  a  sec- 
ond trial  bond  and  for  the  second  trial  of  said 
casei  and  that  his  name  was  intended  to  have 
been,  bat  was  not,  inserted  in  the  heading  of 
said  bond,  bj  reason  of  the  neglect  of  the  clerk 
of  the  court  and  of  said  Ralston. 

'^  And  the  court  further  finds  that  after 
said  B.  Partridge's  name  had  been  signed  to 
said  bond,  and  said  additional  security  given, 
and  not  oefore,  the  clerk  of  said  court  en- 
dorsed on  said  bond  that  the  security  thereon 
was  to  his  satisfaction,  and  marked  the  same 
filed." 

Judgment  for  plaintiff  was  thereU[>on  ren- 
dered, but  no  motion  for  a  new  trial  was 
filed  within  three  dajrs  thereafter.  This 
judgment  was  affirmed  in  the  district  court. 

C.  H.  Kibler  and  J.  R.  Davies  for  plaintiff  in 
error.   Gibson  Atherton  for  defendant  in  error. 

LONQ WORTH,  J. 

Although  differing  somewhat  in  form  from 
the  undertaking  whose  pufficiency  was  ques- 
tioned in  McLain  v.  Simington,  37  0.  S.  484, 
we  think  the  principle  of  that  decision  estab- 
lishes the  character  of  the  undertaking  now 
before  us.  It  is  enough  in  any  written  con- 
tract that  the  intent  of  the  party  clearly  ap- 
pear, though  it  be  not  fullv  and  particularly 
expressed.  In  •  Kursely  v.  Shenberger,  5  Watts 
193,  it  was  said,  ''  If  ever  there  was  a  time 
when  courts  listened  to  trivial  and  verbal  inac- 
curacies in  contracts,  when  the  real  meaning 
and  intention  of  the  parties  was  plain,  that 
time  has  Rone  by,  and  the  onl^  object  of  the 
court  is,  that,  when  the  meaning  and  inten- 
tion of  the  parties  are  perfectly  plain,  no 
grammatical  inaccuracy,  or  want  of  the  most 
appropriate  words  shall  render  the  instrument 
unavailing." 

In  Ahrend  v.  Ordioue,  125  Mass.  50,  it  was 
held,  that  where  one  signs  a  bond,  as  a  party 
thereto,  it  is  immaterial  that  he  is  not  named 
in  the  oond. 

"  A  bond  was,  '  I,  Wm.  Bush,  am  held,  etc. 
*  *  ,  to  which  judj^ment,  etc.,  *  * 
I  do  bind  myself,  my  heirs,  etc.,  and  every  of 
them  *  *  Sealed  with  my  seal,  etc.,' 
with  condition  '  the  said  Wm.  Bush '  should 
account  for  money  received  as  collector  of 
school  taxes,  etc.  The  bond  was  signed  and 
sealed  by  Bush  and  four  others.  Held: 
That  it  was  the  joint  and  several  bond  of  all." 
Leath  v.  Bush,  et  al.,  61  Pa.  St.  895.  See  also, 
Schud  V.  Leibshultz,  et  aL,  51  Ind.  88. 

It  would  be  a  waste  of  space  to  attenipt  to 
review  the  cases  upon  this  subject.  Their 
current  is  uniform.    Those  instances  in  which 


it  has  been  held  that  the  signer  was  not 
bound,  will  be  found  to  be  cases  in  which  the 
language  of  the  instrument  was  such  as  was 
thought  to  exclude  the  idea  of  liability,  as  when 
a  bond  recites  that,  ''  We,  A  and  B,  are  held, 
Ac,"  and  is  executed  by  A  B  and  C.  Here 
the  pronoun  ''we"  is  declared  to  refer  to  A 
and  B,  and  there  are  said  to  be  no  words  to  in- 
dicate any  intention  that  C  shall  be  bound. 
Such  intention  must  be  gathered  from  the 
whole  instrument,  taken  in  connection  with 
the  circumstances  of  its  execution,  and  can- 
not be  supplied  by  paroL  The  language  of 
Brinkerhoff,  J.  in  Stevens  v.  AUmen,  19  O.  S. 
486,  indicating  a  contrary  rule  has  already 
been  commented  upon  and  disapproved  in 
McLain  v.  Simington,  eupra. 

Judgment  affirmed 

[To  appear  in  88  O.  S.] 


DISSOLUTION  OP  PARTNERSHIP. 


SUPREME  COURT  OP  OHIO. 


MORTLEY  &  PiNKERTON 

A.  C.  Flanagan  and  others. 


October  24, 1882. 

Where  the  membeni  of  a  firm,  acting  in  good  faith^ 
diaaolve  the  partnership,  and  one  member  tells  his 
interest  in  the  partnenioip  property  to  the  other,  the 
latter  will  not  he  deprived  of  the  right  to  hold  such 
property  exempt  from  the  payment  of  a  debt  there- 
after asserted  against  bim,  on  the  ground  tliat  sncAi 
debt  was  a  partnership  debt  dne  at  tbe  time  of  the  dis- 
solution ;  nor  will  the  fact  that  the  partners  knew  tlie 
firm  to  be  inM>lvent,  at  the  time  or  such  dissolution, 
make  any  diflbrenoe.  Oai^lord  v.  Imhofff  26  Ohio  St. 
817,  distinguished. 

Error  to  the  District  Court  of  Ouernsey 
County. 

A.  Cf.  Flanagan,  engaged  in  a  small  retail 
business,  formed  a  partnership  with  fi.  8. 
Flanagan,  under  the  firm  name  of  A.  C.  Flan- 
agan £  Bro.  E.  S.  Flanagan  was  without 
capital,  and  executed  to  A.  C.  Flanagan,  his 
note  for  $400,  being  equal  to  one-half  oi  the 
value  of  the  whole  stock  which  A.  C.  Flanagaii 
then  had  on  hand.  In  1877  the  partnership 
was  dissolved,  by  the  terms  of  the  dissolution 
A.  C.  Flanitgan  becoming  the  owner  of  the 
partnership  propertv  and  assets,  except  the  ac- 
count for  the  inai  viaual  debt  of  E.  8.  Flanagan 
to  the  firm,  surrendering  to  E.  8.  Flanagan  nis 
note  for  $400,  and  agreeing  to  pay  the  part- 
nership debts.  The  partnership,  at  the  time 
ot  the  dissolution,  was  insolvent.  On  Novem- 
ber 9, 1877»  shortly  after  the  dissolution,  A. 
C.  Flanagan  executed  a  deed  of  assignment 
for  the  benefit  of  creditors,  which  was  filed  in 
the  Probate  Court  of  Ouernsey  County,  Ohio, 
and  Oeorge  W.  Taylor  was  thereafter  substi- 
tuted by  the  probate  court  as  such  assignee 
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in  place  of  the  person  named  in  the  deed. 
Taj^lor  reduced  the  property  and  aseets,  all  of 
which  belonged  to  the  nrm'at  the  dissolution, 
into^noney,  and  the  sum  realized  exceedea 
five  hundred  dollars,  but  was  less  than  the 
aggregate  of  the  firm  debts.  A.  C.  Flanagan 
was  a  resident  of  Ohia  the  head  of  a  family 
and  not  the  owner  of  a  homestead.  In  the 
deed  of  assignment  he  reserved  such  rights  as 
he  might  have  under  the  exemption  laws; 
but  Taylor,  the  assignee,  before  and  after  he 
reduced  the  property  and  assets  into  money, 
refused  to  permit  A.  C.  Flanagan  to  have  such 
exemption,  and  thereupon  Flanagan  brought 
suit  in  the  Court  o(  Common  Pleas  of  Guern- 
sev  County  against  Taylor,  and  issue  was 
joined  in  the  action.  In  his  answer,  Ta>lor 
says  he  holds  the  proceeds  of  such  trust  subject 
to  the  order  of  tne  court,  and  he  states  the 
names  of  the  creditors  of  the  firm,  and  the  fact 
that  those  creditors  deny  the  right  of  A.C.  Flan- 
agan to  such  exemption.  Mortleycfr  Pinker- 
ton,  creditors  of  the  firm,  were  admitted  as  de- 
fendants, and  their  answer  and  cross-petition 
contains,  among  other  things,  the  following  : 
"  These  defendants  aver  that  but  a  few  days 
prior  to  the  assignment  of  said  A.  C.  Flana- 
gan, and  while  said  firm  of  A.  C.  Flanagan  & 
Bro.  was  insolvent  and  unable  to  pay  more 
than  thirty  per  cent,  of  their  then  existing 
indebtedness,  all  of  which  was  well  known  to 
them,  the  said  A.  C.  Flanagan  and  Fdward  S. 
Flanagan,  in  fraud  of  said  partnership  credi- 
ton^  and  conspiring  to  cheat  and  defraud 
their  said  creditors,  and  for  that  purpose 
alone,  did  agree  to,  and  did  then  and  there 
diMolve  or  pretend  to  dissolve  said  partner- 
ship, and  the  said  Edward  S.  Flanagan  left 
saia  County  of  Guernsey  wherein  they  had 
been  doing  business,  ana  continues  to  remain 
absent  therefrom. 

^'  These  defendants  further  aver  that  said  A. 
C.  !Flanagan  and  Edward  S.  Flanagan  did  not 
at  the  time  of  said  dissolution,  nor  have  they 
now,  any  individual  assets^  and  that  saia 
pretended  dissdotion  was  simply  made  and 
na(l  for  the  purpose  of  thereby  enabling  said 
A.  C.  Flanaffan  to  claim  and  hold  the  sum  of 
five  hundrea  dollars  exempt,  £c.,  out  of  said 
partnership  assets.  And  these  defendants 
say  that  said  A.  C.Flanagan,  immediately 
after  said  pretended  dissolution,  and  in  fur- 
therance or  said  conspiracy  to  defraud  as  afore- 
said, took  steps  to  assign  the  property  after- 
wards assijp^ned,  and  all  of  which  was  the 
property  of  said  firm  of  A.  C.  Flanagan  &  Bro." 

To  tnis  answer  and  cross-petition,  A.  C: 
Flanagan  replied,  among  other  things,  as 
follows  :  ''  it  is  not  true,  and  he  denies,  that 
he  entered  into  any  conspiracy  with  Edward  S. 
Flanagan,  or  any  other  person,  to  cheat  or 
defraud  said  defendants,  or  any  other  person. 


Nor  is  it  true  that  thepartnerahipreferred 
to  between  plaintiff  and  Edward  8.  Flanagan 
was  dissolved  for  the  express  purpose  of  en- 
abling the  plaintiff  to  claim  the  benefit  of 
a  homestead  exemption.  Nor  is  it  true  that 
he  made  the  assignment  of  his  property  for 
the  benefit  of  his  creditors  in  furtherance  of 
any  such  conspiracy,  or  for  any  other  fraud- 
ulent purpose.  And  said  plaintiff  avers  that 
some  time  prior  to  the  time  he  made  the  as- 
signment for  the  benefit  of  his  creditors,  aa 
set  forth  in  the  petition  herein,  he  and  said 
Edward  S.  Flanagan  agreed  to  dissolve,  and 
did  in  good  faith  dissolve,  said  partnership." 
And  then  follows  a  statement  of  the  terms 
of  sale,  substantially  as  hereinbefore  set  forth. 
A  demurrer  to  the  reply  was  overruled.  On 
the  trial  the  court  decreed  that  Taylor  should 
pay  to  A.  C.  Flanagan  five  hundred  dollars 
and  interest,  as  exempt  from  the  payment  of 
debts,  and  the  district  court  afiirmed  the 
judgment.  The  record  contains  no  part  of 
the  evidence.  This  petition  in  error  is  filed 
by  Mortley  &  Pinkerton  to  reverse  as  well 
the  judgment  of  affirmance  as  the  order  of  tho 
court  of  common  pleas. 

J.  T.  Crew  for  plaintifb  in  error. 

Mathews  &  Heade  for  defendants  in  error. 

Okey,  C.  J. 

In  Gaylord  v.  Imhoff,  26  Ohio  St.  317,  the 
question  was  presented  whether  the  members- 
of  an  insolvent  firm  were  entitled  to  the  stat- 
utory exemptions  out  of  the  partnership  prop- 
erty, after  it  had  been  seizea  in  execution  by- 
partnership  creditoriS,  all  the  members  join- 
ing in  demanding  the  exemptions.  ^  The  cases- 
upon  the  question  were  found  to  be  in  conflict^ 
but  this  court,  for  reasons  clearly  stated  by- 
Gilmore,  J.,  and  entirely  satisfactory  to  us,, 
answered  the  question  in  the  negative.    The 

?uestion  now  before  us,  however,  is  different, 
t  is  whether  the  joint  interest  was  severed 
— whether  the  title  to  the  property  was  vested 
in  A.  C.  Flanagan  alone — ^before  the  partner- 
ship creditors  asserted,  in  any  form,  a  lien 
upon  or  claim  to  such  property.    And  thi» 

Juestion  we  answer  in  tne  affirmative.  The 
enial  in  the  reply  seems  to  be  as  broad  a» 
the  averments  m  the  answer;  but  if  we  con- 
strue the  reply  as  admitting  that  one  of  the 
reasons  which  induced  the  dissolution  and 
the  sale  to  A.  C.  Flanagan  was  to  enable  him 
to  claim  an  exemption  from  execution,  the 
result  would  be  the  same.  A  sale  fairly  and 
honestly  made  by  one  member  of  a  firm,  of  hia 
interest  in  the*^  partnership  property  and 
effects,  to  the  other  partner,  will  not  be  ren- 
dered invalid  by  the  fact  that  it  was  expected 
such  partner  would  thereafter  avail  himself 
of  the  provisions  of  the  statute  to  hold  such 
property   exempt  from  execution.    Such   a. 
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parpoee,  where  the  purchase  is  bonaJUk^  is 
not  the  subject  of  averment  or  proof. 

Worman  v.Oiddey,  90  Mich.  151. 

Russell  V.  Lennon,  39  Wis.  570. 

Fick  v.MulhoUand,  48  Wis.  413. 

Thompson  on  Horn,  and  Ex.  §  211  et  9eq. 

Judgment  affirmed. 

[To  appear  in  38  O.  S.] 
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DELINQUENT    TAX    SALE— ROAD   IM- 
PROVEMENTS—EVIDENCE. 


SUPREME  COURT  OF  OHIO. 


Dill  Chapman,  et  al. 

V. 

Samuel  Sollars,  et  al. 


October  24,  1882. 

1.  A  purchaser  at  a  tax  sale  of  land  delinquent  for 
the  non-payment  of  aaaesamenta  under  the  Two  Mile 
Road  Improyement  Law,  after  the  same  has  proved 
invalid  on  accouvit  of  a  defective  description  of  the 
lands  upon  the  tax  duplicate  may  prosecute  an  action 
against  the  owner  to  recover  the  amount  of  taxes, 
interest  and  penalties  due  at  time  uf  sale,  interest 
subsequently  accruing  and  all  legal  taxes  by  him  af- 
terwards paid,  under  authority  of  section  32  of  the 
act  relating  to  county  auditors  (8.  A  C.  104)  and  sec- 
tion 106  of  the  tax  Uw  of  1859.  (S.  &  C.  1478). 

2.  In  such  case,  parol  evidenoe  is  admissible  in 
eonnection  with  the  duplicate  to  identify  the  lands 
actually 


3.  The  fifty  per  cent,  penalty  imposed  upon  the 
owner  who  redeems  his  lands  from  a  sale  for  taxes, 
cannot  be  recovered  in  this  action. 

Appeal — Reserved  in  the  District  Court  of 
Hiffnland  County. 

In  January,  lSi75,  the  plaintiffs  purchased, 
at  delinouent  tax  sale  oy  the  Treasurer  of 
Hiffhlana  County,  three  parcels  of  land,  which 
haa  been  returned  delinquent  in  the  name  of 
defendant,  Samuel  SoUars.  The  delinquent 
taxes  consisted  of  assessments  made  by  the 
commissioners  of  said  county  forthepayment 
cf  two  road  improvements  under  the  act  of 
March  29,  1867,  and  its  amendments,  com- 
monly known  as  the  Two  Mile  Road  Im- 
provement Acts.  After  the  expiration  of 
two  years,  a  tax  deed  was  executed  by  the 
auditor  of  the  county  to  the  plaintiffs  for  the 
lands  so  alleged  to  have  been  sold  for  delin- 
quent taxes;  whereupon  the  plaintiffs  brought 
An  action  against  SoUars  to  recover  the  posses- 
sion of  the  lands,  in  which  action  it  was 
proved  and  adjudged  that  said  tax  sale  was 
involved  by  reason  of  irregularity  in  the 
proceedings.  The  only  irregularity  shown  to 
nave  existed,  consisted  in  defective  and 
insufficient  descriptions  upon  the  tax  dupli- 
cate of  the  lands  assessed  and  sold 

Thereupon  this  action  was  commenced 
under  favor  of  section  32  of  the  act  of  April 
4, 1859,  relating  to  auditors  of  counties  (S.  & 
C.  96),  which  provides:  ''Upon  the  sale  of 
Any  land  or  town  lot  for  delinquent  taxes  the 


lien  which  the  state  has  thereon  for  taxot^ 
then  due,  shall  be  transferred  to  the  poiK 
chaser  at  said  sale :  and  if  such  sale  shouU 
prove  to  be  invalid  on  account  ci  any  irreg'^ 
ularity  in  the  proceedings  of  any  officer 
having  any  duty  to  penorm  in  relation 
thereto,  the  purchaser  at  such  sale  shall  be 
eniitled  to  receive  from  the  proprietor  of  such 
land  or  lot  the  amount  of  taxes,  interest  and 
penalty,  legally  due  thereon  at  the  time  ot 
such  sale,  with  interest  thereon  from  the 
time  of  payment  thereof  and  the  amount  of 
taxes  paid  thereon  by  the  purchaser  subse- 
quent to  such  sale,  and  such  land  or  lot  shall 
be  bound  for  the  payment  thereof."  And 
section  106  of  the  tax  law  of  April  5,  1859, 
(S.  &  C.  1473),  which  provides  that  "the 
amount  of  taxes  and  penalties  charged  on  the 
land  at  the  time  it  was  sold,  together  with  all 
legal  taxes  afterward  paid  thereon  by  such  pur- 
I  chaser,  his  heirs  or  assigns,  shall  operate  as  a. 
lien  on  said  lands,  and  may  be  enforced  as 
any  other  lien." 

The  plaintifb  seek  to  enforce  a  lien  against 
the  lands  of  defendant,  Sollars,  for  the 
amount  of  the  assessments,  interest  and  pen- 
alties charged  against  them  at  the  time.of 
sale,  interest  accruing  since  that  date,  and 
taxes  paid  by  them  since  the  date  of  sale, 
and  aho  fifty  per  centum  of  penalty  in  ad- 
dition thereto. 

Defendant,  Sollars,  denies  the  piaintiffi' 
right  to  recover.  The  other  defenaants  are 
mortgage  lien  holders,  subsequent  to  date  of 
the  tax  sale. 

The  cause  was  appealed  from  the  judgment 
of  th^  common  pleas,  in  favor  of  plaintiflb, 
except  as  to  fifty  per  cent,  penalty,  and  a 
smalt  tract  of  8|  acres  which  it  found  was 
never  owned  by  Sollars,  to  the  district  court. 
The  district  court  refused  to  bear  parol  testi- 
mony in  aid  of  the  duplicate  description  for 
the  purpose  of  identifying  the  lands  assessed, 
and  having  stated  the  case  as  found  upon 
other  testimony,  reserved  it  for  decision  in 
this  court. 

C.  H.  Collins  for  plaintiff  in  error. 

Matthews  &  Huggins,  with  whom  was  J.  H. 
Thompson,  for  defendants  in  error. 

McIlvaine,  J. 

We  have  considered  three  questions  arising 
on  this  record. 

1.  Can  Ihe  plaintiffs  maintain  an  action 
under  the  statute  above  quoted  ? 

It  was  decided  in  Craig  v.  Heis,  30  Ohio  St. 
550,  that  assessments  under  the  Two  Mile 
Road  Improvement  Acts,  constitute  a  lien 
upon  the  lands  assessed.  In  addition  to  the 
arguments  found  in  the  opinion  in  that  casCi 
I  will  name  one  or  two  considerations  tend- 
ing to  the  same  conclusion.  In  DreakOi 
Treasurer,^  r.  Beasley,  26  Ohio  St.  315,  it  was 
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held  that  these  aaeessments  were  not  a  per- 
sonal cbanre  against  the  owner  oS  lands 
assessed :  Hence,  the  charse,.  or  lien  upon 
4he  land,  is  the  ovij  securitf  provided  for 
their  pavment.  Again,  the  Act  of  April  11, 
1876,  (78  0.  L.  218;),  gives  to  the  treasurer  of 
the  county  the  right  to  enforce  thetimof 
taxes  and  assessments  by  action.  Assess- 
ments under  the  Two  Hue  Road  Improve- 
ment Acts  have  uniformly  been  regaroed  as 
within  the  meaning  of  this  act. 

The  lien  being  shown  to  exist, -it  must 
exist  in  favor  of  the  state.  These  road  im- 
provements are  state  improvements,  worked 
out  through  instrumentalities  employed  by 
the  state.  The  power  of  taxation  or  assess- 
ment is  in  the  state,  and  is  put  in  operation 
by  the  state.  And  section  53  of  the  tax  law 
of  1859,  as  amended  February  25, 18fl2,  (8.  A 
8.  762),  declares,  ^'That  the  lien  of  the  state 
for  taxes  levied  for  all  purposes."  Ac  The 
lien  for  these  assessments  must  oe  regarded 
as  the  lien  of  the  state. 

No   other   objection    to   the  right  of  the 

{daintifb  to  prosecute  this  action  being  made, 
he  first  question  must  be  answered  in  the 
affirmative. 

2.  May  parol  evidence  be  offered  to  help 
out  the  defective  description,  on  the  dupli- 
cate of  the  lands  assessea? 

In  respect  to  this  question  it  must  be  as- 
sumed tnat  the  defendant  was  the  owner  of 
lands  within  two  miles  of  the  improvement, 
that  these  lands  were  benefitted  and  ought 
to  have  been,  and  in  £sct  were,  assessed  for 
the  payment  of  the  same. 

The  viewers,  whose  duty  it  was  to  report 
the  lands  subject  to  assessment,  made  report, 
and  among  otherSi  reported  as  follows: 

Owner's  name,  8amuel  8ollars;  original 
quantity,  1000;  Na  of  entry,  1888;  water 
course.  Rattlesnake;  original  owner,  Wm. 
Cherry :  acres,  800. 

By  tnis  description  a  parcel  of  the  land 
assessed  was  placed  upon  special  tax  dupli- 
cate for  collection  as  other  taxes. 

It  is  conceded  that  the  description  is  in- 
suflBcient  to  support  a  tax  sale,  and  on  the 
other  side,  it  is  admitted  that  if  the  tax 
levied  haa  been  for  general  revenue,  parol 
evidence  in  such  an  action  as  this,  might  be 
admitted  for  the  purpose  of  identifying  the 
land  subject  to  the  lien.  We  can  perceive  no 
substantial  difference  between  the  cases 
which  could  vary  the  rule  as  to  the  admission 
of  evidence  in  aid  of  the  description  Con- 
tained OB  the  duplicate. 

When  the  purchaser  at  the  tax  sale  relies 
upon  a  legal  title  acquired  thereunder,  the 
policy  of  the  law  requires  that  he  should 
show  bv  record  evidence  that  every  essential 
proceeaing  was   had   in   conformity*  to  the 


requirements  of  the  statute.  But  where  the 
suit  is  brought  under  authority  of  the  state, 
to  recover  money  paid  for  defendant's  use, 
and  which,  in  equity,  he  ought  to  have  paid, 
a  court  of  equity  will  inform  itself  by  parol 
testimony  in  aid  of  the  record,  o^  the  existr 
ence  of  every  fact  necessary  to  sustain  the 
plaintiff's  suit. 

If  all  the  proceedings  necessary  to  charge 
the  lands  described  in  the  petition  with  the 
payment  of  these  assessments  were,  in  fact, 
conducted  in  accordance  with  law,  by  the 
oflScers  having  duties  to  perform  in  relation 
thereto,  save  only,  that  the  description  re- 
ported Dy  the  viewers  and  placed  on  the  du- 
plicate, was  imperfect,  we  think  there  can  be 
no  douDt  that  the  case  is  within  the  statute^ 
and  parol  evidence  should  be  heard  for  the 
purpose  of  identifying  the  lands  actually 
assessed. 

3.  The  fifty  per  cent,  penalty  on  the 
amount  actually  paid  at  tax  sale,  cannot  bo 
recovered  in  this  action.  Such  penalty  is 
only  assessable  on  redemption  of  the  lanos  by 
the  owner.  The  defendant  had  no  occasion 
to  redeem  as  he  lost  nothing  by  the  sale. 
Johnson  v.  Stewart,  29  Ohio  St.  4S8. 

Cause  remanded  to  district  court  with  di» 
erections  to  proceed  to  final  trial,  and  judg- 
ment in  aocordanee  with  this  opinion. 

[To  appear  in  88  0.  S.] 


CONTRACT— PRINCIPAL  OR  AGENT. 


8UPRBMB  COURT  OF  OHIO. 


Oio.  Davis,  bt  al  v.  Chablbs  E.  Habbbss. 

October  24, 1881. 

1.  A  party  entering  into  a  oontimot.  In  hie  owm 
name  may  sue  or  be  saed  upon  It,  wheUier  be  be  la 
fact  egent  orprinetpal. 

2.  Wbere  a  iMidlord  witb  tbe  oonsent  of  bis  tsnanta 
■oldtbeirsbarecyf  aoropof  oom  wItb  bis  own,  and  af- 
terward bronabl  an  aotlon  egalnat  tbe  porelMser  for 
not  Aooeptinalbe  oom,  tbe  ftoet  tbat  tbe  lendlord  did 
not  aum  all  the  oom,  neither  eonatitntee  a  defsnsa  nor 
operataa  to  dlmlniah  the  damagea.  If  tbe  aoosptaaoe 
of  tbe  oom  by  tbe  purcbaaer  would  have  Inveated 
him  with  a  good  title,  it  a'  not  material  wbstber 
the  landlord  owned  aU  tbe  oom  or  not* 

Error  to  the  District  Court  of  Ross  County* 
Charles  E.  Harness,  defendant  in  error^ 
brought  an  action  in  the  Court  of  Common 
Pleas  of  Ross  County,  against  Oeorge  Davis^ 
Stephen  Morrow  ana  S.  Morris,  pawners  as 
Oeorge  Davis  A  Ca,  plaintifb  in  error,  to  re- 
cover damages  for  the  breach  of  a  contract. 
The  petition  was  as  follows  : 

*<  Tbe  plaintiff  says  :  On  the  fourth  day  of 
September,  A.  D.  Ifii75,  he  made  a  verbal  con- 
tract with  the  defendants,  acting  through 
their  asent,  S.  N.  Hi^by,  whereby  plaintiff 
bound  himself  to  deliver  to  defendants  'th^ 


THE    OHIO    liAW   JOUBNAJL. 


181 


corn  crops  of  the  year  1874,  then  belonging  to 
plaintiff  and  his  tenants,  being  then  onliands, 
and  to  deliver  said  corn  to  defendants,  on 
board  their  boats  on  the  Ohio  Canal,  at  a 
point  where  plaintiff  was  accustomed  to  de- 
liver corn  from  his  farm,  about  half  a  mile 
above  the  mouth  of  Stony  Creek,  at  such  rea- 
sonable titne  thereafter  as  the  defendants 
should  furnish  boats  for  the  purpose  of  re- 
ceiving said  corn;  and  defendants  bound 
themselves,  by  said  contract,  to  receive  said 
corn  at  said  point  within  a  reasonable  time 
after  the  making  of  said  contract,  and  to  fur- 
nish boats  sufficient  for  the  purpose,  and  to  pay 
the  plaintiff  for  said  corn,  at  tne  time  of  de- 
livery, at  the  priceof  seventy  cents  per  bushel 
of  sixty-eight  pounds.  At  the  time  said  con- 
tract was  made,  the  number  of  bushels  of  corn 
thereby  bought  and  sold  was  not  ascertained ; 
but  the  quantity  has  since  been  ascertained, 
and  that  the  number  of  bushels  was  eight 
thousand  nine  hundred  and  fifty-seven  and 
fiftv-one  i>ounds. 

^^Plaintiff  says  he  duly  performed  all  the 
conditions  of  said  contract  on  his  part ;  that 
he  was  ready  and  willing  to  deliver  said  com 
during  the  whole  of  said  reasonable  time;  that 
lie  tendered  to  the  defendants  performance  of 
said  contract  and  offered  to  deliver  said  com ; 
Irat  defendants  failed  and  refused  to  furnish 
boats  to  receive  said  corn  or  any  part  thereof, 
»within  such  reasonable  time  and  at  all  times, 
and  failed  and  refused  to  pay  the  price,  or  any 

?irt  of  the  price,  agreed  to  be  paid  for  the  same, 
fterthe  making  of  said  contract  and  before 
the  expiration  of  said  reasonable  time,  the 
market  price  of  com  fell,  and  plaintiff  was 
damued  by  the  aforesaid  failure  and  refusal 
of  defendants  in  the  sum  of  nineteen  hundred 
dollars«  Wherefore  plaintiff  asks  judgment 
against  defendants  for  said  sum  of  nineteen 
hundred  dollars." 

To  this  petition  the  following  answer  was 
filed:  *'  Now  come  the  said  defendants,  and 
as  a  first  defense  to  said  petition  say :  They 
deny  that  the  said  S.  N.  Higby  was,  at  the  time 
mentioned  in  said  petition,  or  at  any  other  time 
the  agent  of  the  defendants,  authorized  to  pur- 
chase the  quantity  of  corn  averred  by  said 
plaintiff  to  nave  been  contracted  to  these  de- 
fendants, throueh  the  agency  of  said  Higby. 
They  say  that  the  said  S.  N.  Higby  was,  at 
the  time,  authorized  to  purchape  for  them  a 
limited  quantity  of  corn,  such  quantity  not 
to  exceed  four  thousand  bushels;  and  the 
said  Higby,  in  contracting  with  the  plaintiff 
on  behalf  of  the  defendauts  for  sixteen  thous- 
and bushels  of  corn,  exceeded  his  authority  as 
such  agent  of  the  defendants. 

'*  And  as  a  second  defense  to  said  petition 
they  say:  They  deny  that  said  plaintiff 
duly  performed  all  the  conditions  of  said  con- 


tract on  his  part ;  the^  deny  that  the  plaint- 
iff was  ready  and  willing  to  deliver  said  corn 
during  the  whole  of  said  reasonable  time. 
Ihey  aver  that  the  plaintiff  was  not  the 
owner  of  said  8,967  6I-08  bushels  of  corn  at 
the  making  of  said  contract,  and  that  at  no 
period  within  said  reasonable  time  was  he  the 
owner  of  8,957  51-48  bushels  of  corn,  and  ready 
to  be  delivered  to  the  defendants.  They  deny 
that  the  plaintiff,  within  a  reasonable  time, 
offered  to  deliver  the  whole  or  any  part  01 
said  corn.  They  deny  that  after  making  of  said 
alleged  contract  and  before  the  expiration  of 
a  reasonable  time  for  the  delivery,  the  mar- 
ket price  of  corn  fell.  And  they  deny  that 
the  plaintiff  has  suffered  any  damage  what- 


ever. 


On  the  trial,  the  plaintiff,  to  maintain  the 
issue  on  his  part  introduced  as  a  witness,  S^ 
N.  Higby,  who  testified  that  Gteorffe  Davis, 
one  of  the  defendants,  being  at  his  nouse  on 
August  81. 1876,  told  him  '"if  he  did  not  hear 
from  him  oy  letter  the  first  mail  directing 
him  not  to  purchase,  to  pitch  in  and  buy 
corn  for  the  said  Davis  &  Co.  at  70  cents  per 
bushel.  That  not  hearing  from  said  Davis 
bv  first  mail,  he  bought  the  plaintiff 's  corn  at 
70  cents  per  bushel.''^ 

The  defendants  then  introduced  George 
Davis  as  a  witness  in  their  behalf,  whooe- 
nied  that  he  had  authorized  Higby  to  pur- 
chase corn,  but  testified  that  he  aid  say  to 
Higby,  ''  that  they  had  purchased  about  all 
the  corn  they  wanted,  but  they  mi^ht  want 
a  little  more  and  that  upon  reaching  home 
he  would  write  him  by  the  first  mail  and  let 
him  know  diould  they  want  any  more." 

The  bill  of  exceptions  idso  shows  that  *'  it 
was  proved  that  tne  plaintiff  at  the  time  of 
making  said  contract,  had  in  nis  cribs,  belong- 
ing to  himself  and  tenants,  on  his  farm  and 
under  his  control  for  the  purposesof  sale,  the 
number  of  bushels  alleged  in  the  petition, 
raised  on  said  farm." 

The  defendants  asked  the  court  to  charge 
the  jury,  among  other  things,  as  follows: 
''  4th.  Plaintiff  in  this  action,  if  entitled  to 
recover  at  all,  is  not  entitled  to  recover  for 
corn  that  at  the  time  of  the  making  of  the 
contract,  did  not  belong  to  him,  but  did  be- 
long to  tenants  living  on  his  farm. 

<'6th.  If  at  the  making  of  the  allef^ed  con- 
tract nothing  was  said  about  including  any 
corn  belonging  to  other  parties,  but  it  was 
the  agreement  that  the  plaintiff  sold  his  crop 
of  corn,  or  his  corn  in  his  cribs,  the  same  to 
be  afterwards  weighed  and  the  quantity  as- 
certained, then  the  plaintiff  cannot  recover 
for  any  other  corn  than  his  own." 

Which  the  court  refused,  but  did  charge, 
among  other  things,  as  follows :  "  That  it  old 
not  matter  whether  the  plaintiffwas  the  owner 
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of«U  the  corn  Ibr  which  he  raes  at  the  time  the 
oviiinK't  was  made  or  not.  If  partof  it belonced 
to  iinji  4n4  jpirt  to  tenante  living  on  nis 
fiM^t  the  plaintiff  had  a  right  to  recover  dam- 
age foi  the  whole  amoantl  if  plaintiff  had 
8Dch  right  to  sell  the  com  as  would  enable 
him  to  confer  upon  the  purchaeer  a  good  title 
to  the  com  b^  delivering  it  to  him." 

An  exception  was  taken  to  the  refiisal  to 
charge  as  asked  and  to  the  charge  as  given. 

Verdict  for  the  plaintiff,  and  judgment  on 
the  verdict. 

On  error  the  district  court  affirmed  the 
judgment. 

Wells  A.  Hutch  ins  for  plaintiff  in  error. 

Harrison,  Olds  and  Marsh  for  defendants  in 
error. 

Whitb,  J. 

The  contract  sued  on  being  entered  into  by 
Harness  in  his  own  name,  he  was  authorized 
to  sue  and  was  liable  to  be  sued  upon  it.  The 
fact  that  part  of  the  corn  embraced  in  the  con- 
tract was  the  property  of  his  tenants,  did  not 
affect  his  right  to  sue  for  its  breach,  provided 
he  was  able,  ready  and  willing  to  comply 
with  it  on  his  part. 

The  only  issue  raised  by  the  first  defense  is 
the  denial  that  Higby  was  authorized  to  make 
the  contract  descrioed  in  the  petition  on  be- 
half of  the  defendants.  The  jury  found  that 
he  had  such  authority.  The  authority  was 
not  limited  to  the  purchase  of  corn  owned  by 
Harness,  or  by  any  particular  person,  but  ex- 
tended to  the  parcbase  of  corn  generally. 
The  averment,  tnerefore,  in  the  second  de- 
fense that  the  plaintiff  did  not  ovm  all  the  co^n 
sold,^  is  immaterial  if  the  defendants  by  ac- 
ceptine  it  would  have  aoauired  a  good  title. 
The  bill  of  exceptions  snows  that  '*  it  was 
provedthsit  the  plaintiff  at  the  time  of  making 
said  contract,  bad  in  his  cribs,  belonging  to 
himself  and  tenants,  on  his  farm  and  under 
bis  control  for  the  purpose  of  sale,  the  num- 
ber of  bushels  alleged  in  the  petition,  raised 
on  said  farm."  This  being  so,  the  fact  that 
part  of  the  corn  was  ownra  b^  the  tenants, 
constituted  neither  a  defense*  nor  did  it  oper- 
ate  to  diminish  the  damages. 

Nixon  V.  Nixon,  21  Ohio  S.  114. 

Bell  V.  OfiEatt,  10  Bush.  632. 

The  sixth  charge,  as  applied  to  the  case, 
was  calculated  to  mislead  the  jury.  It  is  a 
plain  proposition  that  if  the  agreement  had 
been  for  the  sale  of  corn  owned  by  the  plaint- 
iff, Harness,  the  defendants  would  have  been 
bound  to  take  no  other  corn  than  was  thus 
owned.  But  such  was  not  the  intent  of  the 
agreement.  The  agreement  contemplated 
the  sale  of  the  corn  owned  by  Harness,  as  well 
as  that  of  the  tenants,  and  of  which  he  had 
control  and    was  authorized  to  selL    There 


was,  therefore,  no  error  in  the  chai^  as  giveo. 

Other  points  are  made  in  the  casie  whlell 
the  conrt  deem  it  nnneoessary  to  notice*  flit^ 
ther  than  to  say  that  there  was  no  arxor  ik 
the  ruling  of  the  courts  below. 

Judgment  affirmed. 

[To  appear  in  88*0.  S.] 


EXECUTOR  OR  ADMINISTRATOR— PART- 
NERSHIP ASSETS. 


SUPREME  COURT  OF  OHIO. 


Lswis  M.  Dayton,  et  al.  Executors, 

V. 

Nathaniel  P.  Bartlett,  Administrator. 


October  17, 1882. 

1.  The  executor  or  administrator  of  a  saryiyiiig 
partner,  who  dies  with  partnership  assets  in  his  pos- 
session and  while  he  is  encased  in  settUng  the  part- 
nership business,  is  entitled  to  the  possession  of  suoh 
assets,  and  is  charged,  with  the  duty  of  completing 
such  settlement  unless  relieved  from  that  duty  by 
contract,  or  by  an  order  of  a  competent  court. 

2.  He  is  not,  as  a  matter  of  law,  precluded  from  re- 
ceiving compensation  out  of  the  partnership  funds 
for  his  services  in  the  performance  of  this  duty. 

Error  to  the  Superior  Court  of  Cincinnati. 

The  plaintiff  below,  defendant  here,  brought 
suit  for  a  settlement  of  accounts  of  the  firm  of 
Phillips  &  Jordan  and  for  a  judgment  against 
the  defendants  below  for  moneys  claimed  to 
have  been  collected  by  them  from  the  assets 
of  that  firm. 

Thomas  Phillips  ana  Richard  Jordan  had  for 
many  years  prior  to  1868  carried  on  business 
as  partners.  This  consisted  of  an  extensive 
iron  business,  conducting  a  rolling  mill,  sev- 
eral furnaces,  an  iron  store  and  other  enter- 
prises. 

In  1858  Richard  Jordan  died  and  Thomas 
Phillips,  as  survivins  partner,  attended  to 
closing  the  business  of  tne  firm  until  he  died 
in  1870.  The  defendants  below,  as  executors 
of  his  estate,  came  into  possession  of  the  part- 
nership assets  not  yet  settled,  converted  some 
into  mouey,  and  had  charge  ot  the  balance 
until  this  suit  wasbiooght. 

The  case  was  referred  to  Alexander  Faddack 
to  report  his  findings,  both  of  fact  and  law,  to 
the  court. 

The  referee  reported  his  findings  offset  and 
law  separately  and  also  allowed  a  bill  of  ex- 
ceptions which  embraced  the  tosiimony  taken 
before  him. 

Thefinding  of  facts  which  present  the  legal 
question  involved,  is  as  follows: 

"Fourth.  I  find  that  from  the  time  Phillips 
&  Jordan  went  intoliquidation  until  1866,  the 
book-keeper  of  the  firm  balanced  the  books 
and  renaered  semi-annual  statoments  of 
account  to  the  attorney,  the  legal  advisor  and 
representative  of  the  estato  ol  Jordan,  who 
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had  chamon  its  behalf  of  settlementa  with 
Thomas  rhillips,  in  the  matters  of  Phillips  & 
Jordan^  to  which  statements  no  objection  or 
exception  was  at  any  time  made  by  the  repre- 
sentatives or  heirs  of  Jordan  to  Thomas 
PhillipS)  in  hislife  time,  or  to  the  book-keeper, 
or  to  rhillips 'executors,  until  shortly  prior  to 
the  bringing  of  this  suit,  although  8U(;h  repre- 
sentatives, personal  and  legal,  and  some  of 
the  heirs  were  repeatedly  at  the  office  where 
the  books  were  in  charge  of  the  book-keeper, 
who  rendered  the  statements,  and  where  access 
could  be  had  to  them  for  examination  or 
explanation, 

*'Fif th.  I  find  that  after  the  death  of  Thomas 
Phillips,  in  1870,  his  executor  succeeded  him 
in  the  possession  of  the  remaining  assets,  and 
proceeaed  in  liquidation  and  settlement  of  the 
unfinished  business;  that  there  were  large  and 
valuable  bodies  of  real  estate,  and  some  lots 
belonging  to  the  firm  in  Kentucky  and  Tenn- 
esee ;  many  and  scattered  claims  in  favor  of 
and  against  it,  pending  litigations;  one  or  two 
partnerships  that  had  been  unfortunate  and 
with  unsettled  accounts,  in  regard  to  all  which 
the  executors  were  unadvisea  and  ignorant; 
but  in  order  to  become  fully  informed  thereon 
and  be  enabled  to  guard  and  secure  the  rights 
and  interest  of  Phillips  &  Jordan,  and  effect 
as  intelligent  and  favorable  adjustment,  and 
settlement  of  all  matters  between  them  and 
the  debtors  and  creditors  of  the  estate  as 
possible  they  employed  agents  and  assistants, 
and  paid  them  out  of  the  firm  assets ;  that  the 
employment  of  George  P.  Wilcox,  by  the  ex- 
ecutors, to  examine  and  report  upon  the  con- 
dition of  the  Clinton  and  Ashland  Furnace 
lands,  was  judicious  and  intended,  and  was 
for  the  interest  of  Phillips  A  Jordan,  and  with 
the  knowledge  and  consent  of  the  Jordan  heirs 
who  undertook  to  and  did  in  the  conferences 
about  the  lands,  consent  for  that  interest. 

^  ''Sixth.  I  find  that  in  the  sale  and  disposi- 
tion of  the  lands  in  Kentucky,  the  executors  of 
Phillips,  and  the  representatives  of  Jordan, 
were  jointly  ensaged,  consulting  and  contrib- 
uting, but  that  by  consent  the  correspondence 
and  regulations  were  wholly  conducted,  and 
the  sale  effected  by  the  executors ;  but  there 
was  no  agreement  or  understanding  between 
them,  and  the  heirs  of  Jordan,  at  any  time, 
that  compensation  would  be  claimed  or  al- 
lowed for  such  services ;  nor  was  any  claim 
made  pending  the  sale,  or  when  consummated, 
the  proceeds  being  equally  divided  and  paid 
over  to  the  two  interests,  nor  until  the  account 
was  rendered,  about  two  imd  a  half  years 
afterwards. 

As  conclusion  of  law  the  referee  finds :  "Third. 
That  it  is  the  duty  of  each  partner  and  the 
survivor  as  well,  to  settle  up  the  affairs  of  the 
partnership  after  dissolution  without  compen- 


sation ;  that  the  adminutraior  of  the  eurviving 
party  tianda  in  the  9ame  potiHan  ae  the  eurvMng 
partner  in  hia  lifetime;  that  itiahie  dututo  eoUeeit 
the  partnerMp  property^  and  pay  the  dJks  of  the 
jirm  and  after  Uie  mrj^ve  ie  ascertained  and  the 
interest  of  the  partner  therein  eetUed^  to  didribute 
the  same;  and  therefore  the  exectUoraof  Thonuu 
PhUUpe  cannot  beallowedcomveneajtionforeuchsenh 
icea  to  the  estate  oj  PhUlipeie  Jordan^  ae  claimed  in 
Uieir  account.** 

It  will  thus  be  seen  that  the  question  under 
these  findings  to  be  decided  is,  whether  the 
compensation  of  the  executors  of ^  the  sur- 
viving partner  for  services  in  settling  the 
estate  of  Phillips  A  Jordan,  bhall  be  paid  from 
the  assets  of  Philiips<fe  Jordan  or  by  the  estate 
of  Thomas  Phillips.  The  findings  show  that 
collections  were  made,  and  other  services  ren- 
dered for  the  firm  of  Phillips  &  Jordan,  by  the 
executors,  for  which  they  are  entitled  to 
recover  compen^tion.  The  value  of  their 
services  and  the  amount  of  such  compensation 
is  not  in  question.  The  referee  decided  as  a 
conclusion  of  law  that  no  part  of  the  assets  of 
Phillips  &  Joitlan  shall  be  applied  to  the 
payment  of  the  executors,  and  that  decision 
was  affirmed  by  the  Superior  Court.'  If  that 
decision  is  reversed,  it  will  become  the  duty  of 
the  Superior  Court  to  assess  the  value  of  these 
services, 

John  W  Herron  for  plain tifib  in  error. 

A  Brower  for  defendant  in  error. 

JOHl^SON,  J. 

Are  the  executors  of  Thomas  Phillips,  the 
surviving  partner,  as  matter  of  law  prevented 
from  receiving  compensation  for  services 
rendered  in  winding  up  the  partnership  bus- 
iness of  Phillips  A  tKnuan  in  the  absence  of 
an  agreement  or  understending  to  that  effect? 

From  the  death  of  Jordan,  in  1858,  the  part- 
nership of  Phillips  A  Jordan,  was  in  liquida- 
tion. 

Until  1870  it  was  under  the  control  of 
Phillips,  as  survivor. 

After  that,  and  until  the  commencement  of 
thissuit,  hisexecutors  were  enraged  in  settling 
up.  They  have  rendered  faithful  and  valuable 
services,  and  in  every  respect,  so  far  as  the  ref- 
eree finds,  have  performed  the  duties  this 
trust  imposed,  and  have,  from  time  to  time, 
rendered  statements,  to  which  no  objection 
was  made.  During  the  time  these  services 
were  being  rendered,  no  claim  for  such  services 
was  mudo  nor  was  there  any  understanding 
with  the  representatives  of  Jordan  on  the 
subject. 

During  the  time  Thomas  Phillips.  ^  as 
surviving  partner,  was  employed  in  winding 
up,  he  made  no  claim  for  services.  Hence  the 
question  whether  a  surviving  partner  is 
entitled  to  compensation  for  such  services  is 
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not  involved.  He  died  in  1870,  leaving  his 
own  estate  to  be  settled  lip  as  well  as  the  un- 
finished business  of  winding  up  the  affiiirs  of 
Phillips  ft  Jordan.  The  executors  named 
in  his  will,  and  appointed  by  the  court,  to 
settle  his  estate,  had,  by  becoming  such  exec- 
utors, cast  upon  them  the  incidental 
dut^  of  winding  up  the  partnership  of  which 
their  testator  was  tbesurvivor.  The  surviving 
partner  was  a^rustee  in  possession  of  the  assets 
qt  the  partnership,  charged  with  the  duty  of 
collecting  and  converting  them  into  money, 
paying  debts,  and,  after  a  full  settlement  of  the 
partnership  concerns,  distributing  thesurplus. 
For  his  nersonal  services  in  the  performance 
of  this  duty  the  general  rule  is  that  he  is,  not 
entitled  to  compensation.  The  executor  or 
administrator  of  toe  survivor^  in  case  of  his 
death  before  such  settlement  is  completed,  is 
legally  charged  with  the  completion  of  this 
trust.  Hence,  it  is  claimed  that,  as  he  stands 
an  the  same  position  as  the  survivor,  he  must 

(^execute   the    unsettled  trust  on    the   same 
terms. 

Sinoethe  leading  caseof  Robinson  v.  Pett,  8 
PeereWilliams  132,  it  is  the  established  rule  in 
England,  thai  a  trustee,  executor  or  admin- 
istrator can  have  no  allowance  for  compen- 
sation for  his  time  or  trouble  in  the  execution 

_of  his  trust.  As  stated  by  the  Lord  Chancellor 
in  that  case,  the  reason  for  this  rule 
seems  to  be  '*  for  that  if  allowed  the  trust 
estate  mig[ht  be  loaded  and  rendered  of  little 
value,  besides  the  great  difficulty  there  might 
be  in  settling  and  adjusting  the  quantum  of 
such  allowance,  especially  as  one  man's  time, 
mav  be  more  valuable  than  that  of  another ; 
and  there  can  be  no  hardship  in  this  respect 
upon  any  trustee,  who  may  cnoose  whether  he 
will  accept  the  trust  or  not."  This  ruleapplies 
not  only  to  trustees  strictly  so  called,  but  also 
to  all  who  hold  fiduciary  relations,  as  execu- 
tors and  administrators,  mortgagees, receivers, 
guardians  and  officers,  airectorsand  trustees  of 
corporations.  Perry  on  Trusts,  sec.  904 ;  2  Lead, 
case  in  Eq.  [238]  and  notes  to  Robinson  r.  Pett. 
While  those  exercising  such  fiduciary  re- 
lations, had  the  inherent  equitable  right  to 
be  reimbursed  all  reasonable  expenses  in 
the  execution  of  the  trust,  yet  the  rule  at  that 
early  day  seems  to  have  been  inflexible  that 
they  should  have  no  allowance  for  personal 
services  or  for  loss  of  time  in  performance  of 
their  duties. 

This  rule  asainst  allowing  compensation 
was  borrowed  from  the  Roman  Law  and  has 
been  ably  defended  in  many  cases.  In  Manning 
V.  Manning,  1  John  Ch.  534,  Chancellor  Kent 
approves  the  rule  in  decided  term?,  and  ex- 
presses the  ojpinion  that  it  would  have  an 
unfavorable  influence  on  the  prudence  and 
diligenceof  trustees,  were  we  to  promote,  by 


thehopesof  reward,  a  competition  or  even  a 
desire  for  the  possession  of  private  trusts, 
that  relate  to  the  moneyed  concerns  of  others. 
This  rule  was  equally  applicable  to  an  ex- 
ecutor or  administrator  of  a  surviving  partner, 
for  as  a  surviving  partner  was  a  trustee,  bound 
to  serve  without  compensation  in  winding  up 
the  firm  business,  so  his  personal  representative 
was  bound  to  complete  the  execution  of  this 
trust  as  a  gratuitous  duty.  Stocken  v.  Dawson, 
6  Beavan371;  Burden  v.  Burden  1  V.andB.  170. 
The  English  rule,  as  above  stated,  has  never 
been  received  with  favor  in  this  country.  It 
was  found  that  the  subject  of  a  trustee's  com- 
pensation was  intimately  connected  with  that 
of  his  liability.  It  was  claimed,  and  even  de- 
cided, that  the  gratuitous  nature  of  hisservioes 
distinguished  him  from  a  bailee  for  hire,  and 
that  he  was  only  liable  for  verv  suoine  ne^li- 

f^ence,  but  the  foundation  of  this  aistinction 
ails  when  the  trust  has  been  accepted  on  terms 
of  receiving  a  stipulated  rewaro.  Ex  parte 
Cassell,  3  Watts  443.  In  that  case  it  was  said^ 
that  a  trustee  is  only  answerablefor  such  gross 
negligence  as  to  be  evidence  of  wilful  miscon- 
duct, but  that  rule  is  not  for  cases  in  which  the 
trustee  is  to  receiveastipulated compensation. 

In  Boyd  v.  Hawkins,  2  Dev.  Eq.  334  it  was 
said :  "  The  state  of  our  country  and^  habits 
of  our  people  are  so  different  as  to  have  induced 
the  legislatures  of  nearly  all  the  states  to 
introduce  provisions  by  statute  for  competent 
remuneration  to  those  to  whom  the  law 
commits  the*care  and  charge  of  the  estates  of 
infants  and  deceased  persons.  4e  ♦  ♦  And 
the  equity  of  the  statute  is  by  construction 
generally  extended  to  conventional  trustees 
when  the  agreement  is  silent." 

The  policy  of  the  English  rule  was  strongly 
condemned  dv  Judge  Story.  He  says :  (2  Story 
Eq.  Jur.  sec.  1268,  n.)  »*The  policy  of  the  law 
ought  to  be  such  as  to  induce  honorable  men, 
without  sacrifice  of  their  private  interest,  to 
accept  the  office  and  to  taxe  away  the  temp- 
tation to  abuse  the  trust  for  mere  selfish  pur- 
poses as  the  only  indemnity  for  services  of 
an    important    and  anxious  character." 

Such  is  the  view  generally  taken  in  this 
country,  as  appears  in  the  note  of  American 
editors  to  the  case  of  Robinson  v.  Pett,  2  Lead. 
Cases  in  Equity;  see,  also,  Barney  v,  Saun- 
ders, et  al.,  16  Mow.  S.  C.  542,  where  the  gen- 
eral rule  is  comprehensively  stated  in  favor 
of  compensation  for  a  proper  execution  of  a 
trust.  It  is  there  stated  that:  "  In  England 
the  courts  of  equity,  where,  to  the  principle 
whieh  has  its  origin  in  the  Roman  law, '  that 
a  trustee  shall  not  profit  by  his  trust,'  and 
therefore  a  trustee  shall  have  no  allowance 
for  his  care  and  troulHe.  A  difierent  rule 
prevails  generally,  if  not  universally,  in  this 
country.    Here  it  is  considered  just  and  rea- 
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Bonable,  that  a  trustee  should  receive  a  fair 
oompensation  for  his  services." 

In  no  state  has  the  policy  of  allowing  com- 
pensation to  those  to  whom  the  law  commits 
BQch  trusts  been  more  clearly  marked  than 
in  Ohio.  Provision  is  made  by  statute  for 
compensation  to  executors,  acuninistrators 
and  guardians  of  infants,  lunatics  and  idiots. 
These  provisions  include  allowances  to  re- 
ceivers, trustees  of  insolvents,  personal  rep- 
resentatives of  deceased  guardians  who  have 
not  made  final  settlement,  and  to  all  trustees 
generally  of  any  non-resident,  idiot,  imbecile 
or  lunatic,  appointed  bv  the  probate  court,  or 
to  any  trustee  created  by  will  or  deed^  or  ap- 
pointed by  any  competent  authority,  to 
execute  any  trust  created  by  deed  or  will. 
Revised  Stat.  sees.  6828,  6333  (70  0.  L.  p. 
100). 

It  has  never  been  the  policy  to  treat  per- 
sons holding  fiduciarv  relations  as  gratuitous 
bailees  or  trustees,  but  as  bailees  for  hire, 
and  bound  to  the  highest  degree  of  good 
faith,  and  diligence,  and  to  the  exercise  of 
that  reasonable  skill,  which  is  commensurate 
with  the  character  of  the  trust  they  have 
undertaken,  and  for  which  they  are  to  receive 
a  emnpensation. 

This  rule  applies  to  the  personal  represen- 
tatives of  a  surviving  partner,. to  whom. the. 
law  commits  the  duty  of  settling  up  the  busi- 
ness of  the  nartnership,  as  well  as  tor  settling 
the  indiviaual  estate  of  the  surviving  part- 
ner. It  is  an  error  to  say  that  as  to  compen- 
sation he  stands  in  the  same  relation  to  the 
unsettled  partnership  estate  as  the  survivor 
did.  He  is  the  appointee  of  the  court,  hav- 
ing jurisdiction  of  the  settlement  of  the  estate 
of  the  survivor. 

As  an  incident  to  the  settlement  of  that 
estatOi  he  must  settle  the  partnership  estate. 
He  cannot  accept  the  former  duty  without  hav- 
ing the  latter  imposed  upon  him,  unless 
equity,  for  sufficient  reasons,  appoints  a 
receiver  or  trustee  to  settle  the  partnership 
separately,  and  relieves  him  from  this  inci- 
dental trust.  Unless  he  is  relieved  from  this 
trust  by  agreement  of  the  parties,  or  by  a 
competent  court,  it  is  part  of  his  official  duty, 
as  representative  of  the  survivor,  to  wind  up 
the  partnership,  and  ascertain  and  distribute 
the  surplus  or  liability  of  the  deceased  part- 
ners before  he  can  finally  settle  the  indi- 
vidual estate.  In  the  performance  of  this 
duty,  he  is  entitled  to  a  reasonable  compensa- 
tion when  he  has  been  faithful  to  his  trust. 
The  court  below,  as  a  court  of  equity,  had 
jurisdiction  to  make  a  final  settlement  of 
this  trust,  ascertain  the  surplus,  if  any,  and 
to  order  its  distribution,  in  doing  so  the 
question  (rf  compensation  and  its  amount 
was  properly  before  it  upon  the  merits.    It 


was  not  precluded,  for  the  reasons  stated, 
from  making  such  allowance  as  was  reasona- 
ble. These  executors  were,  under  the  circum- 
stances stated,  entitled  to  a  reasonable  com- 
pensation out  of  the  fund  benefitted. 

We  are  not  called  on  in  this  case  to  deter- 
mine the  amount  of  such  compensation,  as 
the  only  question  here  is,  whether,  as  matter 
of  law,  these  executors  are  precluded  from 
being  allowed  any  conlpensation  out  of  the 
trust  fund  for  their  services,  where  they  have 

Sroperly  executed  the  trust  and  haive  ren- 
ered  important  and  valuable  services  to  the 
common  estate? 

Upon  the  death  of  Jordan,  the  partnership 
property  did  not  become  that  of  his  surviving 

Sartner.  burdened  with  the  trust,  but  his 
eath  aissolved'  the  partnership,  and  the 
ownership  property  was  that  of  tenants  in 
common,  with  the  sole  right  of  possession  in 
the  survivor,  to  settle  up  the  ousiness.  In 
doing  so,  he  was  a  trustee  of  the  firm.  Upon 
his  death  the  law  cast  that  duty  on  his  per* 
sonal  representative,  not  as  owner  of  the 
property,  but  as  a  trustee  in  possession,  acting 
tor  the  estates  of  all  the  deceased  partners. 

If  it  be  claimed  that  the  compensation  for 
these  services  should  be  allowea  out  of  the 
share  of  the  surplus,  to  be  distributed  to  the 
estate  of  the  sui^vi vor,  or  out  of  the  general 
estate  of  the  survivor,  the  answer  is  :  Ist^ 
there  may  be  no  such  surplus,  but  a  liability, 
or  no  individual  estate,  or  2nd,  it  is  too  well 
settled  to  be  controverted  that  a  trust  estate 
is  properly  burdened  with  all  proper  charsea 
for  the  execution  of  the  trust.  It  would  be 
inequitable  to  impose  this  burden  on  one 
only  of  the  beneficiaries,  when  all  are  equally 
benefitted. 
Judgment  reversed  and  cause  remanded. 
[This  case  will  appear  in  38  0.  8.] 
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OP  COURT  AS  TO  DEGREE  OP  CRIME. 


SUPREME  COURT  OP  OHIO. 


JossPH  J.  Dresback  v.  The  State. 


October  17, 1882. 

1.  Where  on  a  trial  for  morder  the  question  was- 
wbetber  pofson  was  administered  to  the  deceased 
through  the  Degligenoe  of  a  physician  or  intention- 
ally by  the  aocuaed,  and  the  state  in  rebuttal  gave 
in  evidence  the  testimony  of  a  drun^t  with  whom, 
the  physician  was  accustomed  to  dSil,  to  the  efTeot 
that  the  physician  was  skillful  and  careful  in  the 
use  of  meoiciuea,  the  accused  has  the  right  to  cross- 
examine  the  witness  as  to  the  extent  and  character 
of  the  dealinsa  from  which  Ills  opinion  is  formed. 

2.  On  the  trial  of  an  indictment  for  murder  in  the 
first  degree,  charging  the  aocnaed  with  purposely 
killing  another  by  administering  poison,  the  evi- 
dence tending  to  snow  no  other  grade  of  ofltonse,  it 
is  error  to  charge  the  Jury  to  the  effect  that  if  they 
find  the  aoensed  guilty  tbMr  duty  will  be  fulfilled  by^ 
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vvtaliiig  of  moidar  In  the  fint  or  Moond  degree. 
<€r  aMnekngliler.  And  where  the  Terdiet  le  returned 
f6r  a  lower  grade  of  homldde  than  morder  In  the 
fiieft  degiee»  a  new  trial  ehoold  be  granted,  whenf  it 
mgmmsmtnm tha artdenoe  that  a  Tordlot  of  aoquit- 
tfifmlaht  havo  been  rendered  had  the  Jorj  been 
projperfy  imitnieted* 

Bnor  to  the  Court  of  Common  Pleas  of 
Fairfield  Coanty. 

The  pUintiff  in  error,  Joseph  J.  Dresback, 
in  AprU,  1881,  was  indicted  for  the  murder 
of  his  wife,  Bmily  Qresback,  in  September, 
1874,  by  the  administration  of  poison.  The 
evidence  given  in  support  of  the  charge,  was 
circumstantial  and  tended  to  show  that  the 
death  of  the  wife  was  caused  by  strychnine. 
It  appeared  from  the  evidence  that  the  day 
before  her  death,  the  accused  obtained  from 
Doctor  Turney,  three  powders  and  some  pills 
for  his  wife;  and  evidence  was  given  tend- 
ing to  show  that  instead  of  the  medicine 
thus  obtained,  he  had  given  his  wife  strych- 
nine to  be  taken  by  her  as  the  medicine  sent 
by  Doctor  Turney.  The  defendant  gave  evi- 
dence tending  to  prove  that  the  same  powders 
and  pills  which  he  obtained .  from  Turney  he 
^ave  to  his  wife  to  be  taken  by  her ;  and  that 
if  the  same  contained  strychnine,  it  was  due 
to  negligence  of  Turney  in  preparing  the 
medicine. 

On  the  trial,  at  the  October  Term,  1881.  af- 
ter the  defendant  had  rested  his  case,  the  state 
to  rebut  evidence  introduced  by  the  defend- 
-ant,  introduced  the  evidence  of  certain  wit- 
nesses, tending  to  show  that  Doctor  Turney  was 
not  addicted  to  the  use  of  intozicatiuR  liquors, 
and  was  a  careful  and  prudent  pnysician 
-and  well  skilled  in  the  use  of  medicines ;  and 
among  other  witnesses  in  that  behalf,  called 
John  \,  Krimmel,  who  testified  that  he  had 
been  in  the  drug  business  in  Circleville  for 
nineteen  years;  that  Doctor  Turney  was  a 
oustomer  at  his  store,  and  that  his  standine 
was  that  of  a  good  and  careful  physician,  and 
that  he  had  never  known  him  to  be  under 
the  influence  of  iicjuor,  and  that  he  had  filled 
prescriptions  for  him  very  often. 

Thereupon  the  defendant  by  pertinent 
questions,  on  cross-examination,  offered  to 
prove  by  said  witness,  that  said  Turney  had 
sent  prescriptions  to  him  at  his  drug  store  to 
be  filled,  in  the  year  1874,  and  other  years  be- 
fore and  after,  which  if  they  had  been  filled 
as  therein  directed,  would  have  killed  the  pa- 
tient; and  that  he  had  returned  them  to  Tur- 
ney for  correction  because  the  same  contained 
mistakes  and  were  improper ;  and  that  said 
Turney  admitted  said  mistakes  and  corrected 
said  prescriptions.  To  which  said  questions 
and  testimony  the  prosecuting  attorney  ob- 
jected and  the  court  sustained  the  objection. 
To  which  ruling  the  defendant  excepted. 

The  bill  of  exceptions  embodies  all  the  evi- 
<dence  as  well  as  the  charge  of  the  court. 


The  court  among  other  things  cbar|(ed  (li(i 
jury  as  follows : 

^  The  State  of  Ohio,  in  order  to  make  oat 
its  case  against  the  defendant  must  show : 

<*1.  That  Emily  was  killed  at  or  about  the 
time  specified  in  the  indictment,  or  at  leasl 
some  time  before  the  finding  thereof  by  the 
Grand  Jury. 

'*  2.  That  the  defendant  killed  her. 

'*  3,  That  the  defendant  killed  her  purposely 
and  maliciously:" 

'*  4.  By  purposely  administering  to  her,  or 
causing  her  to  take  poison  with  intent  to 
kill  her. 

"These  four  elemental  and  material  proposi- 
tions must  be.  proven  and  establisheu  to  tnb 
satisfaction  of  tne  jury.  *  *  *  * 

"  Now,  if  you  are  satisfied  beyond  all  rea- 
sonable doubt  that  Emilv  Dresback  was  killed 
then  you  have  reached  the  first  elemental  and 
necessary  conclusion  in  the  direction  of  a 
conviction  of  the  defendant,  for  if  you  are 
satisfied  that  she  is  not  killed,  that  would  be 
the  end  of  your  deliberations  and  you  would 
have  to  render  a  verdict  of  not  guilty. 

'^2.  What  do  you  say  on  your  oaths  as  to 
whether  the  defendant  killed  Emily  Dresback  ? 
and  (3.)  whether  he  did  it  purposely  and  mali- 
ciously? and  (4.)  by  administering  poison,  or 
causing  it  to  be  administered,  purposely  and 
with  intent  to  kill?  And  these  tnree  latter 
propositions,  as  well  as  the  first,  must  be  es- 
tablished affirmatively,  and  beyond  all  rea- 
sonable doubt,  before  the  state  is  entitled  to  a 
verdict ;  and  failing  in  anv  one  of  them,  your 
verdict  must  be  for  the  derondant." 

The  court  also  told  the  jury,  they  might 
find  the  defendant  not  guilty  of  murder  in 
the  fin^t  degree,  but  guilty  of  murder  in  the 
second  degree,  or  of  manslaughter  merely. 

The  conclusion  of  the  charge  was  as  follows: 

'*  If  you  find  the  defendant  ^il|ty  of  mur- 
der in  the  first  degree,  you  will  say,  we,  the 
jury,  find  the  defendant  guilty  of  murder  in 
the  first  degree  as  he  stands  charged  in  the 
indictment. 

"  If  you  do  not  find  him  guilty  of  that  degree 
of  murder,  but  guilty  of  murder  in  the  sec- 
ond degree,  you  will  say,  we,  the  jury,  find  the 
defendant  not  guilty  of  murder  in  the  first 
degree,  but  we,  on  our  oaths,  find  him  guilty 
of  murder  in  the  second  degree. 

''If  you  find  him  not  guilty  of  either  of  the 
degrees  of  murder,  but  guilty  of  manslaugh- 
ter, then  say  so  in  your  verdict. 

"If  the  state  wholly  fails,  you  will  say  sim- 
ply, not  guilty.'* 

^he  jury  returned  the  following  verdict : 

*'We,  the  jury  impanneled,  sworn  and 
charged  in  the  alx>ve  entitled  cause,  upon  our 
oaths  do  find  the  defendant,  Joseph  J.  Dree- 
back,  guilty  of  murder  in  the  second  degree 


THB    OHIO    LAW    JOUBNAL. 


18T 


and  not  guilty  of  murder  in  the  first  degree, 
as  he  stands  charged  in  the  indictment.'' 

A  motion  for  a  new  trial  having  been  over- 
ruled, sentence  was  pronounced  on  the  ver- 
dict; and  the  present  petition  in  error  is 
prosecuted  to  reverse  the  judgment. 

Brasee  &  Drinkle ;  Martin  A  McNeill,  and 
J.  6.  Reeves  for  plainti£f  in  error. 

W.  J.  Gilmore,  and  B.  H.  Bostwick  for  de- 
fendant in  error. 

Whitb.  J. 

In  the  numerous  assignments  of  error  in 
this  case  there  are  only  two  that  we  find  well 
founded. 

The  first  is  as  to  the  refusal  of  the  court  to 
allow  the  cross-examination  of  the  witness, 
Krimmel,  by  the  acc^used.    The  witness  on  the 

Krt  of  the  state  had  in  efiect  testified  that 
€tor  Turnev  bad  been  a  customer  at  his 
drug  store ;  that  he  had  verv  often  filled  pre- 
8cri[>tions  for  him,  and  that  he  was  a  good  and 
careful  physician.  It  was  proposed  by  the 
cross-examination  to  show  to  the  jury  the 
value  of  the  testimony  in  chief,  by  showing 
that  the  dealings  with  the  doctor,  to  which 
the  witness  had  referred  in  chief,  did  not  jus- 
tify the  professional  character  for  care  and 
skill  that  the  witness  had  given  him. 

This  testimony  we  think  the  accused  had  a 
right  to  introduce  to  the  jury  on  the  issue 
upon  which  it  was  intended  to  bear.  Martin 
9.  Elden,  82  Ohio  8.  282. 

The  second  assignment  relates  to  the  charge 
as  to  the  duty  of  the  jury  with  respect  to  the 
different  degrees  of  homicide.  The  charge  in 
effect  told  the  jury  that  their  duty  would  be 
falfi}led,  in  case  they  found  the  accused  $:uilty, 
by  returning  a  verdict  for  murder  in  the  first 
or  second  decree,  or  for  manslaughter.  The 
evidence  against  the  accused,  tended  to  prove 
that  he  purposely  killed  Jiis  wife  by  adminis- 
tering to  her,  poison;  and  it  tended  to  prove 
no  other  grade  of  offense.  If  the  jury  n>und 
bim  guilty,  it  wgs  their  duty  to  find  him 

Siltv  of  murder  in  the  first  degree;  but  if 
9  charge  was  not  proved,  he  was  entitled 
to  an  aoQuittal.  The  court  however,  in- 
structed the  jury  that  they  might,  consist- 
ently with  their  duty,  find  him  guilty  of 
muraer  in  the  second  aegree  or  of  manslaugh- 
ter. 

This  instruction  is  sought  to  be  justified  by 
the  ruling  in  Robbins  v.  The  State,  8  Ohio  8. 
181. 

As  was  said  by  this  court,  in  Adams  v.  The 
State,  (29  Ohio  8.  415),  '<  It  was  not  intended 
by  the  ruling  in  Bobbins'  case,  to  deny,  that 
it  is  the  rigpt  and  duty  of  the  court  to  in- 
struct the  lury  upon  all  questions  of  law 
arising    before    them    in    the  case;   nor    to 


relieve  the  jury  from  the  duly  of  receiving 
the  law  as  given  to  them  by  the  court. 

'*The  principle  of  the  ruling  is  that  the  jury 
must  not  be  imperatively  required  to  render 
a  verdict  for  a  particular  degree  of  homicide ; 
ncM:  must  the  instruction  be  such  as  to  deny 
to  them  the  power  of  rendering  such  verdict 
as  their  judgment  and  conscience  dictate,  af- 
ter being  fully  instructed  as  to  their  duty." 

The  charge  in  question  in  Bobbins'  case, 
was  held  to  be  an  invasion  of  the  province  of 
the  jury;  while  instructing  them  as  to  their 
duty  upon  a  given  state  of  fact  in  a  case,  is 
no  sucli  invasion. 

It  is  claimed  that  the  accused  was  not  prei- 
udiced  by.  the  erroneous  charge.  We  have  all 
the  evidence  before  us  and  can  not  say  so. 
The  evidence  was  wholly  circumstantial  and 
we  are  unable  to  say  that  the  jury  might  not 
have  acquitted  him  had  they  been  properly 
instructed.  As  to  this  point,  see  Pliemling  v. 
The  State,  46  Wis.  516,  523;  The  State  v. 
Mahly  68  Mo.   315,  318. 

Juagment  reversed,  new  trial  granted,  and 
cause  remanded. 

[To  appear  in  38  O.  8.] 


♦  ♦ » 


CIVIL    SERVICE   REFORM— POLITICAL 

ASSESSMENTS. 


U.  S.  CIRCUIT  COURT— S.  D.  NEW  YORK. 


United  States  v.  Curtis. 


Act  of  OongfSM,  prohibltiiig  "  aU  exeoatlve  oiBoeia 
or  employes  of  the  United  Btatss  not  sppointed  by 
the  Preslaent,  with  the  advice  and  cooaent  of  the  Sen- 
ate/' from  «*  reqaeatlng,  fflvlns  to  or  reoeiTing  from 
any  other  officer  or  employe  w  the  Government,  anjr 
money  or  property  or  other  thing  of  valne  for  pollti- 
eal  pnrpoaea,"  if  conaHtuHonaL 

Defendant,  In  this  ease,  was  oonYlcied  under  an  In- 
dictment for  Tlolatlnff  the  provlslona  of  the  act  of 
Oonsreaaof  llarchl6,1876,  and  his  motion  for  new 
trlaldenled. 

Wallace,  J. 

While  we  have  not  overlooked  the  several 
rulings  upon  the  trial  which  are  impuf^ned  hj 
the  cfefendant,  our  principal  attention  haa. 
been  directed  to  the  point  most  strenuously 
pressed  upon  the  arffument,  relating  to  the 
constitutionality  of  the  Act  of  March  16, 1876^ 
upon  which  the  indictment  proceeds. 

The  act  prohibits  ''all  executive  officers  or 
employes  of  the  United  States,  not  appointed 
by  the  President,  with  the  aavice  and  con- 
sent  of  the  Senate,"  from  "  requesting,  giving 
to,  or  receiving  from,  any  other  officer  or  em* 
ploye  of  the  Gk>vernment,  any  mone^  or  prop- 
erty  or  other  thing  of  value  for  political  pur- 
poses." 

We  cannot  profess  to  be  ignorant  that  this 
law  was  enacted  in  order  to  interdict  prac- 
tices which  had  become  a  topic  of  extendeaan- 
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imadveraion.  But  although  it  may  have  been 
aimed  at  the  suppression  of  the  practice  which 
has  prevailed  amon^  party  organizations,  of 
soliciting  contributions  for  party  purposes 
from  their  office-holding  members,  or  exact- 
ing them  by  a  moral  coercion,  and  although 
its  provisions  may  be  well  calculated  to  effect 
this  object,  it  does  not  follow  that  it  can  be 
sustained  as  a  legitimate  means  to  that  end. 
No  person  can  be  indicted  under  it  for  anv 
other  act  than  the  one  precisely  designated. 
Whatever  may  have  been  the  attendant  cir- 
cumstances, and  however  they  may  have  quali- 
fied the  morfd  complexion  of  the  transaction, 
the  person  indicted  can  only  be  tried  for  do- 
ing the  thing[  which  the  statute  prohibits ; 
and  unless  this  of  itself,  isolated  from  all  its 
concomitants,  can  be  competently  made  a 
crime  by  Congress,  the  statute  is  nugatory. 
It  is  insisted  for  the  defendant  that  it  is  not 
within  the  constitutional  power  of  Congress 
to  make  the  giving  or  requesting  or  receiving 
of  a  voluntary  contribution  for  political  pur- 
poses by  a  subordinate  Government  official, 
a  criminal  offense.  It  is  to  be  observed,  how- 
ever, that  the  prohibition  applies  only  when 
there  is  concerted  action  between  officials  in 
this  behalf.  The  question,  then,  is  whether 
it  is  competent  for  Congress  to  prohibit  co- 
operation between  officials  in  the  raising  of 
funds  for  political  purposes.  Undoubtedly, 
it  is  lawful  for  Congress  to  prescribe  all  need- 
ful regulations  for  the  discipline  of  Govern- 
ment officials,  and  to  declare  what  infractions 
of  discipline  shall  be  treated  as  criminal  of- 
fenses. The  power  to  prohibit  acts  of  officers 
or  employes  which  are  incompatible  with  the 
proper  discharge  of  their  duties,  or  which  im- 
pair the  efficiency  or  tend  to  demoralize  t^e 
public  service,  is  essential  to.promote  the  end 
and  object  of  Government ;  and  this  power 
resides  in  the  legislative  department  of  the 
Government. 

In  executing  this  power  Congress  must  of 
necessity  exercise  its  judgment  and  discre- 
tion in  determining  what  acts  are  and  are 
not  of  such  a  pernicious  character  and  tend- 
ency. This  legislative  discretion  embraces 
a  large  field,  and  its  boundaries  cannot  always 
be  readily  located.  It  is  only  when  Congress 
has  palpablv  transgressed  the  limits  ol  its 
discretion  that  the  judicial  department  will 
intervene.  Such  a  case  might  arise  if  Con- 
gress should  attempt  to  prohibit  an  act  of  a 
nature  pertaining  so  exclusively  to  the 
sphere  ot  private  conduct  th4f  it  could  not  by 
any  implication  impinge  upon  official  de- 
portment or  official  discipline.  We  are  not 
able  to  say  that  the  acts  prohibited  by  the 
present  statute  are  of  such  a  character.  We 
cannot  affirm  that  Congress  transcended  its 
discretion    in   prohibiting    transactions    be- 


tween officials  which  create  the  relation  of 
donor  and  donee  and  introduce  party  inter- 
ests into  the  public  service;  nor  that  Con- 
gress erred  in  assuming  that  the  influences 
springing  from  this  relation  and  these  inter- 
ests should  be  discouraged  as  liable  to  deflect 
the  independence  ana  impartiality  which 
must  rule  official  intercourse.  Many  instan- 
ces may  be  found  in  the  laws  ol*  Congress 
where  this  legislative  discretion  has  been  ex- 
ercised. It  suffices  to  refer  to  one  contained 
in  the  act  of  February^  1870,  which  prohibite 
any  officer  or  clerk  in'the  employ  of  the  Gov- 
ernment from  making  an^  gift  or  present  to 
an  official  superior.  It  is  not  necessary  to 
maintain  that  the  co-operation^  of  officials  in 
raising  funds  for  political  objects  is  essen- 
tially demoralizinjg  to  the  public  service  or 
subversive  of  discipline.  It  is  sufficient  to 
justify  the  exercise  of  the  legislative  discretion 
if  the  prohibited  acts  tend  to  introduce  in- 
terests which  disturb  the  just  equipoise  of 
official  relations.  If  it  is  suggested  tnat  it  is 
the  right  and  the  duty  of  every  good  citizen 
to  aid  in  promoting  such  political  ob- 
jects as  he  deems  to  be  wise  and  beneficial, 
and  that  Congress  has  no  constitutional 
power  to  abridge  that  right,  the  answer  is 
that  no  citizen  is  required  to  hold  a  public 
office,  and  if  he  is  unwilling  to  do  so  upon 
such  conditions  as  are  described  by  that  de- 
partment of  the  Government  which  creates 
the  office,  fixes  its  tenor  and  regulates  the  in- 
cidents, it  is  his  duty  to  resign.  In  reaching 
the  conclusion  that  the  statute  is  not  obnox- 
ious to  the  objections  which  have  been  sug- 
gested, we  have  given  force  to  the  presump- 
tion in  favor  of  its  constitutionality,  which  it 
is  the  duty  of  the  judiciarv  to  apply  to  all 
legislative  enactments,  'this  presumption 
should  prevail  in  all  conflicts  of  interpreta- 
tion and  all  doubtful  im  plications  6f  constitu- 
tional power  so  as,  if  possible,  to  sustain  the 
validity  of  legislative  action. 

We  have  examined  the  minor  points  raised 
upon  the  argument  and  presented  in  the 
brief  of  counsel  relating  to  the  ruling  upon 
the  trial,  but  do  not  deem  it  necessary  to 
discuss  them  to  be  without  merit. 

Motion  denied. 


^i^pG^vt  of  ^eci<ylo44<y. 


MICHIQAN. 


{Stq>reme  QmrL) 

PosTV.  Sprinqstbd.    Oetober4, 1S82. 

Poioer  of  Attomey.—A  power  of  attorney  whfoh 
purports  to  speoifv  the  power  conferred  does  not  giTe 
the  attorney  the  right  to  assign  a  mortgage  held   by 
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hlB  prlneipal  anleas  it  ezpreflsly  states  that  be  may 
do  so ;  ana  be  certainly  cannot  assign  it  to  himself. 

A  tender  of  the  amount  doe  on  a  mortsage  must  be 
open,  fair  and  reasonable,  and  made  at  the  right  time 
and  place  and  to  the  proper  person  ;  and  the  ref  osal 
of  such  a  tender  must  be  Mritbont  Justifiable  excuse  to 
warrant  the  forfeiture  of  the  mortgage  security. 

Where  the  defense  to  the  foredoeure  of  a  mortsage 
depends  on  new  matter  by  way  of  avoidance  the  derond- 
ant  must  allege  it  circumstantially  and  prove  it  as  al- 
leged. 

where  a  mortgage  permits  the  mortgagor  to  make 
payment  before  the  aebt  falls  due,  at  his  option,  he 
must  distinctly  and  afilrmatively  elect  to  do  so,  and  if 
he  relies  upon  such  election  in  defending  against  a 
foreclosure,  he  must  mot  only  prove  it  but  alKge  it  in 
his  answer. 

Courts  will  hesitate  to  enforce  the  forfeiture  of 
mortgage  security  for  the  refusal  of  a  tender  when  its 
Mpparent  purpose  is  to  force  the  mortgagee  to  accept 
it  at  once  and  with  no  opportunity  to  determine 
whether  it  is  the  proper  amount. 


♦ » ♦ 


SUPREME  COURT  RECORD. 


1887.  Elijah  B.  Hall,  Treasurer,  v.  Caroline  Field. 
Error  to  the  District  Court  of  Lucas  County.  Hamil- 
ton A  Ford  for  plalntilT;  J.  R.  Seney  for  defendant. 

1388.  Elijah  B.  Hall,  Treasurer,  v.  Murrough  O'Brine. 
Error  to  the  District  Court  of  Lucas  County.  Hamil- 
ton A  Ford  for  pLaintifT;  J.  R.  Seney  for  defendant. 


SUPREME  COURT  ASSIGNMENT. 


FOB  ORAL  ABOUXXRT. 


[New  cases  filed  since  our  last  report,  up  to  Oct.  81,  '82.] 

1824.  Robert  C.  Lucas  v.  Benjamin  F.  Scott.  Error 
to  the  District  Court  of  Jackson  County.  Moore  A 
Atkinson  for  plaintiff;  Hutchins  A  Dav»  for  defend- 
ant. 

1825.  Commercial  Bank  of  Union  City  v.  James 
Steel.  Error  to  the  District  Court  of  Darke  County. 
S.  R.  Bell,  J.  B.  Ross  and  Anderson  for  plaintiff. 

1826.  James  R.  Oroghan  v,  William  Keller.  Error 
to  the  District  Court  of  Hocking  County.  J.  R. 
Groghan  for  plaintiff. 

1327.  Margaret  R.  Parmelee  v.  The  City  of  Younjgs- 
town  et  al.  Error  to  the  District  Court  of  Mahoning 
County.    Sidney  Strong  for  plaintiff. 

1828.  Samuel  N.  Mlsner  v.  Martha  J.  Misner.  Error 
to  the  District  Court  of  Jackson  County.  W.  H. 
Enochs  for  plaintiff. 

1829.  Lawrence  S.  Megginson  et  al.  v.  Jacob  Keller 
et  al.  Error  to  the  District  Court  of  Erie  County. 
King  A  Sloane  and  HoMer  Goodwin  for  plaintiflb; 
Lemmon,  Finch  A  Lemmon  for  defendants. 

iSSO.  Hamilton  Green  v.  The  Township  Board  of 
Trustees  of  Paint  Township,  Fayette  County  et  al. 
Error  to  the  District  Court  of  Fkyette  County.  May- 
nard  A  Hadley  for  plaintiff. 

1881.  Elisha  Teeters  et  al.  v.  Levi  L.  Lambom.  Er- 
ror to  the  District  Court  of  Stark  County.  James 
Amerman  and  J.  J.  Parker  fbr  plaintiflb. 

1882.  Ohio  ex  rel.,  John  A.  Meyer  v.  Edwin  Hender- 
son, city  clerk.  Error  to  the  District  Court  of  Hamil- 
ton County.  S.  A.  Miller  and  Geo.  B.  Okey  for 
plaintiflh. 

1888.  James  H.  Patton  v.  T.  S.  Patton  et  al.  Error 
to  the  District  Court  of  Highland  County.  Hart  A 
Hoogbfor  plaintiff;  S.  F.  Steel  for  defendants. 

1884.  Eiyah  B.  Hall,  Treasurer,  v.  The  First  Presby- 
terian Church  of  Toledo.  Error  to  the  District  Court 
of  Lucas  County.  Everett  A  Cone  for  plaintiff;  J.  R. 
Seney  for  defendant. 

1386.  Elijah  B.  Hall,  Treasurer,  v.  James  T.  South- 
ard, et  al.  Error  to  the  District  Court  of  Lucas 
County.  Everett  A  Cone  for  plaintiff;  J.  R.  Seney  for 
defendants. 

1886.  Elijah  B.  Hall,  Treasurer,  v.  Charles  West,  et  al. 
Error  to  the  District  Court  of  Lucas  County.  Everett 
A  Cone  for  plaintiff;  J.  R.  Seney  for  defendants. 


The  fbUowins  cases  are  assigned  for  oral  aigument 
:  at  the  dates  deugnated : 

.FWd^y,  Nov,  8. 

Ohio  ez  rel.  Attorney  General  v,  Andrew  Baagh- 
man  et  aL    Quo  Warranto. 

Wednesday,  Nov,  8. 

126.  Pedrick  v,  Russell  et  al.     Error  to  District 
Court  of  Ijake  County. 

127.  Carver  i^  Second  National  Bank  of  Cleve- 
'            land.       Error  to    District  Court  of    Portage 

County. 


Tkyraday,  Nov,  9. 

128.  Hamilton  and  Rossville  Hydraulic  Co.  v. 
Chatfleld  ft  Woods.  Error  to  District  Court  of 
Butler  County. 

130.  Royce,  Assignee,  etc,  v.  Commissioners  of 
Knox  County.  Error  to  District  Court  of  Knox 
County. 

Wednesday,  Nov,  16. 

134.  Norris,  Administrator,  etc  v,  Clarke.  Error 
to  District  Court  of  Hamilton  County. 

188.  McClelland  v.  Sorter.  Error  to  District 
Court  of  Jjake  County. 

Tkiiraday,  Nov,  16. 

1220.  Counterman  et  al.  v.  Trustees  of  Dublin  Tjp. 
Error  to  District  Court  of  Mercer  County. 

143.  Cooper,  Executor  v.  West.  Error  to  District 
Court  of  Hamilton  County. 

Wednesday  t  Nov,  22. 

160.  Standard  Oil  Co.  v.  Bohoslau.  Error  to  Dis- 
trict Court  of  Cuyahoga  County. 

162.  Cleveland,  Columbus,  Cincinnati  and  Indian- 
apolis Railway  Co.  v.  Walrath.  Error  to  Dis- 
trict Court  of  Hamilton  County. 

Thursday,  Nov,  28. 

167.  Kuhns  v,  McGeah.  Error  to  District  Court 
of  Franklin  County. 

170.  Calvin,  late  Sheriff  v,  Bruen  et  al.  Error  to 
District  Court  Of  Hamilton  County. 

Wednesdc^,  Dee,  6, 

171.  Brewer  et  al.  v.  BCaurer.  Error  to  District 
Court  of  Cuyahoga  County. 

180.  Peters  v.  Caswell  et  al.  Error  to  District 
Court  of  Erie  County. 

Thursday,  Dee,  7. 

192.  Pittsburgh,  Cincinnati  and  St.  Louis  Railway 
Co.  V.  Chipman,  Administrator.  Error  to  Dis- 
trict Court  of  Darke  County. 

197.  Sowers  V.  Cyrenus  et  aL  Error  to  District 
Court  of  Lorain  County. 

Wednesday,  Dee,  18. 

179.  Jeffrey  v,  Cohen.  Error  to  District  Court  of 
Franklin  County. 

199.  Rockefeller  et  al.  v,  Timmins.  Error  to  Dis- 
trict Court  of  Cuyahoga  County. 
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SUPREME  COURT  OP  OHIO. 


Hou.  John  W.  Okey,  Chief  Justice;  Hon. 
William  White,  Hon.  W.  W.  Johnson,  Hon. 
Geo.  W.  McIlvainb,  Hon.  Nicholas  Long- 
worth,   Judges. 

Tuesday,  October  31,    1882. 

GENERAL  DOCKET. 

No.  168.  P.  C.  A  St.  li.  Railway  Ck>.  v,  William  Smith. 
Error  to  the  District  Court  of  Greene  County. 

LoHQWOBTH,  J.  HeUl: 

1.  Under  the  act  of  April  18th,  1874,  (71  O.  L.  85), 
a  railroad  company,  which  has  neglected  to  keep  a 
fence  at  the  side  or  its  track  in  sufficient  repnir,  is 
liable  to  the  owner  of  live  stock  injured  by  reason  of 
such  neslect ;  notwithstanding  the  lact  ttiat  the  owner 
pastnrea  such  live  stock  on  adjacent  lands  with 
knowledffe  of  the  insufficiency  of  the  fence. 

2.  By  the  terms  of  the  statute,  the  duty  of  main- 
taining the  fence  in  sufficient  repair  is  imposed  upon 
the  company,  and  it  cannot  escape  reeponKibility  by 
showing  that  it  had  no  notice  of  the  actual  condition 
of  the  fence.    Judgment  affirmed. 

184.  Jacob  D.  Delaplane  v.  James  Smith.  Error. 
Reserved  in  the  Distriot  Court  of  Pickaway  County. 

LONOWOBTH,  J.  H€ld: 

1.  Under  Section  86  of  the  **  act  to  provide  for  the 
settlement  of  the  estates  of  deceased  persons,*'  (1 8.  A 
C.  666)  an  action  to  charse  an  executor  not  required 
to  give  bond  upon  a  claim  against  the  estate  of  his 
testator  oan  only  be  brought  within  four  years  from 
the  time  of  his  appointment  as  such  executor, 
where  due  notice  of  such  appointment  has  been  pub- 
lished as  required  bv  law. 

2;  ThelastwiUof  R.  F*  Was  probated  in  1809,  and 
letters  teetamentarV  issued  to  the  executors  named 
therein.  Due  notice  of  their  appointment  was  pub- 
llriied  within  thres  months  ana  they  entered  upon 
the  dischaige  of  their  trust.  The  will  pnivided  that 
no  bond  should  be  required  of  them  and  none  was 
given. 

In  a  proceeding  to  contest  the  validity  of  the  will 
in  the  court  of  oommoi^  pleas  it  was  declared,  in  1876, 
not  to  be  the  wiU  of  the  testator.    Thereupon,  the 

grobate  court  appointed  an  admlniatrator  of  the  es- 
(te  to  whom  pluntilf,  for  the  first  time,  pressnted  a 
claim  Malnst  the  estate  for  aUowanoe,  and,  the  same 
being  disallowed,  brought  suit  within  six  months. 

Hdd :    Plaintiff  *s  elum  Is  barred  by  the  provisions 
of  Section  86  of  the  act  of  March  28d,  1840.    (1  S.  A  C. 
686.) 
Judgment  reversed  and  eause  remanded, 

182.  Baldwin  C.  Carpenter  et  al  v.  Frederick  War- 
ner.   Error  to  the  Distriot  Court  of  Pickaway  County. 

BfolLVAXHB,  J.    Hdd:, 

1.  In  an  aetlon  on  the  bond  of  a  Justice  of  the  peace 
for  neglecting  tc  issue  an  execution  as  required  by 
law,  the  amount  of  the  Judgment  Is  prima  fanAt  the 
measure  of  damages. 

2.  Such  damages  may  be  reduced  by  showing  that 
the  Judgment  debtor  did  not  possess  property,  sub- 
ject to  levy  and  sale,  anffiaient  to  satLsfy  the  Judg- 
ment. 

8.  The  burden  of  proving;  facta.  In  mitigation  of 
damages,  rests  on  the  defeimants. 

4.  nrsonal  property  which  becomes  exempt  from 
execution  only  when  selected  by  the  Judgment 
debtor,  is,  until  such  selection  be  made,  subject  to 
levy  and  sale. 

6.  There  is  no  presumption  of  law,  that  a  judg- 
ment debtor  has  selected  or  will  daim  to  hold  any 


particular  item  of  personal  property  as  exempt  from 
execution,  in  Hen  of  a  homestead,  although  ne  may 
not  own  any  other  property  from  which  selections 
might  be  madei. 

6.  Where  a  court  is  requested,  under  the  statute,  to 
find  and  state  the  facts  and  law  separately,  and  ne 
objection  is  made  at  the  time^  to  the  sufflmency  of 
the  facts  found,  a  party  cannot  avail  himself  of  a  de- 
fect in  the  flndfings,  in  a  court  of  error ;  but  must 
submit  to  Huch  judgment  as  the  fticts  found  require. 

Judgment  afflimed. 

White  and  lx>ngworth,  J.  J.,  dissented  from  the 
judgment. 

US.  Isaac  Robbv.  Henry  Brachman.  Error  to  the 
District  Court  of  Highland  County. 

WnrrE,  J.,  Hdd  : 

In  an  action  by  a  part  owner  of  a  partition  fence, 
against  another  part  owner,  to  recover  half  the  value 
of  the  fence  awarded  by  the  township  trustees,  an  ob- 
jection that  one  of  the  trustees  making  the  award 
was  a  son-in-law  of  the  plaintiff,  is  waived,  where 
the  defendant  knowing  such  relationship,  made  no 
objection  until  after  the  award  was  made. 

Judgment  of  the  district  court  and  that  of  the 
common  pleas  reversed ;  demurrer  to  the  reply  over- 
ruled, and  cause  remanded  for  further  proceedings. 

164.  Joseph  Stoppel  v.  Adolph  Woolner.  et  ai.  Er- 
ror to  the  District  Court  of  Cuyahoga  County.  Judg- 
ipent  reversed,  for  error  in  admitting  in  chief  the  ca- 
dence of  Wm.  D.  Ellis,  touching  the  declarations  of 
A.  A.  Stoppel,  as  to  the  fraudulent  character  of  his 
conveyan<-e  to  Adolph  Rettberg,  after  such  convey- 
ance bad  been  consummated,  on  the  authority  of  Ohio 
Coal  Co.  V,  Davenport,  87  Ohio  St.  194,  and  cause  re- 
manded to  the  court  of  common  pleas  for  new  trial. 
There  will  be  no  farther  report. 

186.  James  Ramer,  et  aL  v.  James  L.  Chase.  Error 
to  the  District  Court  of  Lucas  County.  Judgment 
affirmed,  with  penalty  of  $60.00,  and  attorney  fee  of 
$26.00.    There  will  be  no  further  report. 

186.  John  M.  Femean  v.  A.  Gibbona,  et  aL  Error 
to  the  District  Court  of  Clark  County.  Judgment 
affirmed.  Plaintiff  in  error  adjudged  to  pay  defend- 
ant In  error  $26.00  penalty  and  £i6.00  attorney  fee. 
There  will  be  no  further  report. 

188.  James  M.  Brown  «.  Ronald  T.  McDonald,  et  aL 
Error  to  the  District  Court  of  Lucaa  County.  Dis- 
missed for  want  of  proeecntion,  under  Role  4,  at 
costs  of  plaintiff  in  error. 

196.  Oliver  Anderson,  et  al.  v.  Ira  P.  Sperry,  et  aL 
Error  to  the  Distriitt  Court  of  Summit  County.  Dis- 
missed, under  Rule  4,  for  want  of  proseeation,  atooata 
of  plalntiflb  in  error. 

1077.  Alfred  Shorten  «.  The  Mowry  Car  and  Wheel 
Co.  Error  to  the  Distriot  Court  of  Hamilton  Conntj. 
Dismissed  at  costs  of  defendant  in  error,  by  agree- 
ment of  parties. 

MOTION  DOCKET. 

No.  168.  Robert  J.  Tumbull  v.  Horatio  Page.  Mo- 
tion to  stay  execution  of  Judgment  of  diatriot  court, 
and  counter  motion  to  dismiss  the  cause.  Motion  to 
dismiss  overruled,  and  motion  to  stay  granted.  The 
plaintiff  in  error  to  execute  an  undertaking  to  defend- 
ant in  error  in  the  sum  of  $1,600.00,  with  security  to 
the  approval  of  the  clerk,  conditioned  to  pay  aU  oosta 
and  damagea.  if  judgment  be  affirmed 

162.  The  State  of  Ohio  on  relation  of  G.  W.  Drake  «. 
Joseph  B.  Casey.    Motion  to  take  cause  No.  1806  on 
the  general  docket,  out  of  its  order  for  hearing.    Mo- 
I  tion  granted. 


THE    OniO    LAW    JOUKNAL. 


191 


Ofiio  l^aw  JoiiriiGif# 

COLUMBUS,  OHIO,    :    NOVEMBER  9, 1882. 


PUBUSBKD    BVRBT   TRURSDAT  AT   COLUMBUS,  OHIO, 

42  North  High  Street  and  17  £;  Gaj. 
BY   CHARLES  Q.  LORD  *  J.  H.  BOWMAN. 

XDIT0B8    AND   PROPRIBTOBB. 


15.00  FBB  Annum,  in  Advance,  Postaos  Prxfaid. 

SHsglo  Nimben,  25  Cents. 

[Thb  Law  Journal  will  not  be  stopped  while  sub- 
scriiiera  are  in  arrears  but  will  be  continued  at 
sinKl^  namljer  rates  until  pwid.  This  does  not  how- 
ever apply  to  refpilarsnbwL'rihers  who  inadvertently 
Defclec«t  renewals ;  nor  to  those  who  pay  within  three 
months  a  fullyear's  sobscription.] 


CONTENTS. 


BDITORIAL— 

Death  of    Judge  Swing 101 

New  Books 102 

SUPREME  COURT  OF  OHIO— 

Undertalcing  on  Appeal— Contract  for  Sale 
of  Real  Estate— Rescission  ;  JoneB  t. 
Booth 108 

Mechanios'  Lien ;  Iron  Oompany  t.  Mwr- 
ray^  Moored  Oo 106 

Bnards  of  Education— Incompetent  Evi- 
dence ;   Board  qf  Education  v.  MiUa 106 

Railroad  —  Injury  —  Testimony  —  Negli- 
gence ;  Diek  v.  Badroad  Cb 100 

Action  against  Executor;  Deiapiane  v. 
Bmtih 202 

Award  of  Township  Trustees;  Bobb  v. 
Br€tekman 206 

Railroad— Responsibility  for  Injury  to 
Stock ;  BaOroad  Ob.  v.  Bmtih 204 

lUPREMB  COURT  REPORT 206 

37TH    OHIO    STATE    REPORTS. 

We  have  received  a  supply  of  Slth  OHIO 
STATE  REPORTS.  Upon  recdpt  of  11.76 
we  wSUfofward  a  copy  oj  same  to  any  address. 

LORD  A  BOWMAN, 
Ohio  Law  Journal. 


DEATH  OF  JUDGE  SWING. 


The  idiiuouncement  of  the  death  of  Hon. 
Philip  B.  Swing,  Judge  of  the  United 
States  District  Court  of  this  District, 
at  Batavia,  Monday,  of  last  week,  caused 
a  universal  feeling  of  regret  among  the 
many  friends  of  the  deceased.  It  has  been 
said  that  Judge  Swing  never  fully  recov- 
ered from  a  severe  cold  contracted  while 
holding  court  in  this  city  last  winter,  and 
that  the  result  of  such  cold  was  his  death. 

Judge  Swing  was  born  in  Clermont 
County,  in  this  state,  sixty-two  years  ago, 
and  continued  to  live  in  that  county,  until 
the  year  1871,  when  he  received  his  ap- 
pointment of  United  States  District  Judge 
from  the  hands  of  his  warm  personal  friend 
President  Grant. 

Upright,  honest  and  manly  in  all  the 
walks  of  life,  Judge  Swing  ever  had  the 
fullest  confidence  of  those  who  knew  him. 
Since  his  elevation  to  the  Bench,  he  has  so 
righteously  handled  the  scales  of  justice, 
and  so  modestly  and  purely  worn  the  ju- 
dicial ermine,  that  he  has  continually 
possessea  the  most  abiding  respect  of  the 
Bar,  as  well  as  of  the  entire  people  of  his 
District. 

The  Bar  of  this  county,  took  appropriate 
action  relative  to  his  death  and  appointed  a 
committee  to  attend  his  funeral. 


In  this  connection,  following  as  it  does, 
not  immediately  upon  the  vacancy  in  the 
U.  8.  District  Judgeship,  it  may  be  proper 
to  add  the  hope  that  in  the  selection  of  a 
successor  to  one  so  prominent  in  the  pro- 
fession as  was  Judge  Swing,  the  mantle 
might  fall  on  one  who  would  be  worthy 
and  who  would  continue  in  the  coarse  of 
one  so  conscientiously  true. 

As  it  is  necessary  that  the  vacancy  should 
be  filled  at  once,  the  opinion  seems  to  have 
pervaded  the  atmosphere  hereabouts  that  the 
Honorable  William  White,  of  our  Supreme 
Bench,  would  be  called  from  us  to  fill  the 
District  Bench.    Those  who  know  Judge 
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White,  will  recognize  the  eminent  fitness 
of  such  an  appointment,  should  he  be  the 
one  upon  whom  the  distinguished  honor 
should  fall.  The  satisfaction  which  we,  in 
eommon  with  all  his  friends  would  feel,  in 
the  event  of  his  selection,  to  see  him  placed 
in  a  position  beyond  the  mutations  of  po- 
litical life  or  f^vor,  would  be  tinged  with  a 
regret  to  lose  him  and  his  services  from 
the  bench  of  our  highest  court,  and  only 
his  gain  could  make  up  for  our  undoubted 
loss. 

This  possible  contingency  naturally  sug- 
gests the  hope  that  it  will  prove  true  that 
''Time  at  last  sets  all  things  even,''  and 
that  Judge  Doyle,  recently  a  candidate  for 
the  Supreme  Bench,  will,  in  turn,  succeed 
Judge  White;  for  the  public  will  undoubt- 
edly agree  with  Chief  Justice  Okey,  in  hi^ 
delivered  opinion — ex  cathedra  however-^ 
that  Judge  Doyle  is  every  inch  a  judge,  a 
lawyer  and  a  gentleman.  This  expression 
by  our  Chief  Jucstice — ^made,  by  the  way, 
before  the  election — does  credit  to  his  good 
taste,  good  judgment  and  good  feeling. 


NEW  BOOKS. 


American  Decisions,  Vols.  37-88.    A.  L.  Bancroft 
A  Co.,  San  Francisco,  Cal. 

As  this  valuably  series  approaches,  in  its 
report  of  standard  cases,  to  the  times  ofthe 
present  generation,  eac^  volume  becomes 
more    and  more  valuVbJe  and  entertaining. 

Volume  37  contains  sefected  cases  decided  in 
1841  and  1842. 

The  important  notes  appended  are  as  follows : 
Grant  by  Heir  Apparent  of  his  interest  in 
his  Ancestor's  Estate,  126-130. 

Authority  of  State  Court  on  Habeas  OorjmSy 
197-203. 

Tenancy  in  Common,  Power  of  one  Co- 
tenant,  309-323. 

Habeas  Corpus,  328-366. 

(The  principal  case  here  reported  is  the 
celebrated  one  of  The  People  v.  Mcl^eod, 
which  has  been  so  often  cited  in  discussing 
questions  wherein  the  relative  judicial  and  ex- 
ecutive powers  of  a  state  have  been  raised.    In 


this  case  the  crime  with  which  McLeod  was 
charged  was  declared  by  the  British  Govern- 
ment to  have  been  committed  under  the  or- 
ders of  a  superior  officer  and  was  approved  by 
the  British  Ministry,  and  a  demand  was  made 
upon  the  U.  S.  Government  for  his  release. 
This  was  refused,  and  the  matter  came  up  on 
Habeas  Corpus^  upon  the  hearing  of  which, 
Judge  Cowen  wrote  this  able  opinion  refusing 
also  to  liberate  the  prisoner.) 

Ademption  of  Legacies,  659-671. 

Rights  of  Married  Women  as/imie  aofe  tra- 
ders, 707-714. 

Volume  38  re-reports  cases  decided  in  1841, 
1842,  and  1843.  Although  the  usual  range  of 
topics  and  issues  is  necessarily  taken,  yet  the 
able  editor  of  the  series  finds  opportunity  to 
make  up  some  interesting  and  practical  briefii 
upon  some  questions  not  heretofore  discussed 
at  length.    Among  these  we  note  as  follows : 

Liability  of  Railroad  Company  for  Fires, 
64-79.""  ^ 

Devisees  and  Conditions  in  Restraint  of 
Marriage,  153-162. 

Condition  Attached  to  Promise  toPay,  362- 
368. 

Shipping  Contracts,  404-426. 

Notice  of  Dishonor  of  Notes  and  Bills — How 
Served,  602-648. 


Minor's  Institutes,  of  Common  and  Statute  Law. 
By  John  B.  Minor,  L.  L!  D.,  Professor  of 
Common  and  Statute  Law  in  the  University 
of  Virginia.    Third  Edition. 

The  first  edition  of  this  work  waspublished 
in  1875;  a  second  in  the  year  following,  and 
the  present  edition  in  the  current  year. 

There  is  certainly  no  one  better  qualified 
for  the  task  of  book-making  than  the  author, 
who  lives,  per  force  of  circumstances,  in  an  at- 
mosphere of  constant  familiarity  with  the  sub- 
ject matter  of  which  be  writes.  By  virtue  of 
his  position  as  a  teacher  of  law,  Statutory  and 
Common,  Dr.  Minor  is  exceptionally  well 
fitted  for  the  labors  of  an  author  in  the  line 
of  his  profession.  The  nature  and  quality 
of  the  work  fuUy  attest  this  fact. 

The  author  began,  as  has  many  another,  by 
preparing  synopses  of  the  various  parts  of 
the  science  which  he  taught,  deducing  from 
Blackstone's  solid  wall  of  historical  logic,  an 
outline  or  frame- work  of  central  ideas  to 
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him  in  fixing  the  same  more  readilj  in  the 
mindsof  his  students.  But  this  work  grew, 
ms  Blackstone's  lectures  grew,  and  he  found 
as  he  progressed  thajtf  his  outlineshad  assumed 
the  proportions  of  a  book.  Were  this  all  the 
author  had  accomplished  we  would  be  forced 
to  the  conclusion  that  no  especial  advantage 
had  been  gained.  But  the  Statute  Law  of  Vir- 
ginia has  been  incorporated  with  and  made 
part  of  these  books,  and  the  student  or  the 
practitioner  can  see  at  a  glance  the  Common 
Law  and  the  law  of  this  state  side  by  side ; 
while  the  general  reader  may  find  much 
that  is  entertaining  in  their  perusaL  We  only 
wish  we  had  a  kindred  work  in  our  own  state. 
It  would  be  a  priceless  boon,  almost,  to  the 
better  lawyers  and  a  great  surprise  to  hun- 
dreds who  do  not  know  what  the  Common 
Law  can  possibly  be. 

The  mechanical  execution  of  the  book  is 
surprisingly  good. 

The  publishers  (with  whose  compliments 
the  books  arc  laid  on  our  table,  although  un- 
known to  us,  there  being  no  publi.^shers  im- 
print), evidently  know  how  to  publish  law 
books. 

LuftUates  of  Common  and  StattiU  Law.  Sold  by 
Randolph  &  English  ;  and  West,  Johnston 
&  Co.,  Richmond,  Virginia. 

Vol,  i.  Rights  of   Persons,   pp.  xliii,   731. 

Vol.  II,  Rights  which  relate  to  Things  Real, 

pp.  xlvii,    1185. 


■♦  ♦ » 


UNDERTAKING     ON     APPEAL  —  CON- 
TRACT FOR  SALE  OF  REAL  ES- 
TATE—RESCISSION. 


SUPREME  COURT  OF  OHIO. 


Jones  r.  Booth. 


October  24,  1882. 

1.  A  party  will  not  bn  dnprlved  of  his  npoeal  to  the 
diHtrirt  <*OQrt  by  a  rerusal  of  the  court  of  i*ommon 
plean  to  fix  the  limonut  of  the  underiakiiiK  therefor. 
Ilubbfe  V.  Rf^iirk.  1  Ohio  St.,   171,  f«»llowed. 

2.  The  f?oart  of  ef>mmon  plens  hnviiit?  erroneously 
held  thnt  a  (M«e  wns  not  one  for  appeal  to  the  district 
oourt^and  reftiaed  to  Hz  I  heamonnt  of  tiie  underiiiking 
for 8U('h  Appeal,  Axed  t lie  amount  of  an  undertaking 
forasec^na  trial,  at  'Ik^  reqiieMt  of  the  party  who  had 
demanded  ihi>  Hpp'^a*,  whicli  undertaking  wns  irlven. 
and  on  the  second  trial  Judgment  was  rendered 
aipiinat  the  party  wiio  liad  taken  such  second  trial : 
HM,  that  theriglitof  >inpeal  waswaivpd,  and  that 
the  Jndinn(>nt  riMnlerea  on  such  setrond  trial  was 
not  invalid  for  WMUt  of  jurisdiction  of  the  subject 
matter  or  parties. 

8.  A  uontraot  under  seal  for  the  purchase  of  real 


estate,  where  poasesslon  has  not  been  dalivered,  may 
bareacmded  hy  verbal  agreement;  but  if  the  re- 
scission is  obtained  by  the  fraudulent  repreaeutatioii 
of  the  purchaser,  n«>  efliBCt  will  be  given  to  It ;  and  it 
will  make  no  dilTerpnoe  that  such  fraudulent  represen* 
tation  was  a  verbal  pmposition  to  pnnthase  lands  not 
enforceable  under  the  statute  of  frauds. 

Error  to  the  District  Court  of  Guernsey 
County. 

On  April  18,  1872,  James  L.  Jones,  by  writ- 
ten contract,  signed  and  sealed  by  the  parties, 
sold  to  Jamps  Ikwth,  and  agreed  to  convey  to 
him,  September  1,  1872,  a  tract  of  lano  in 
Guernsey  County,  on  payment  of  $6,000, 
$3,000  being  payable  June  1,  1872,  and  the 
balance  September  1,  1872.  Booth  paid  in 
April  and  June  $300,  and  on  Aueust  1^,  1872, 
$700,  making  $1,000  of  (he  specified  sum,  but 
refused  to  pay  the  balance,  and  Jones  brought 
suit  in  the  Court  of  Common  Pleas  of  Guern- 
sey County,  setting  forth  these  facts^  aslcing 
for  specific  performance,  and  bringing  into 
court  a  deed  from  him  to  Booth  for  the  prem- 
ises. Booth  answered  that  after  payment  of 
said  sums  amounting  to  $300,  it  was,  oh 
August  20,  1872,  agreed  between  the  parties 
that  Booth  should  pa^  to  Jones  the  turther 
sum  of  $700,  in  consideration  of  which  the 
contract  of  Biile  should  be  delivered  up  and 
cancelled ;  that  said  8uin  of  $700  was  then  paid, 
in  addition  to  said  sum  of  $300,  mating 
$1,000;  and  that  the  instrument  evidencing 
the  sale  was  then  delivered  up  and  cancelled. 
To  this  answer  there  was  a  reply,  in  which 
it  was  allowed  that  the  rescission  was  ob- 
tained by  fraud,  the  facts  showing  the  fraud 
being  set  forth  in  the  reply. 

At  the  January  Term,  1874,  the  cause  was 
tried,  and  judpmont  was  rendered  in  favor 
of  Jones  for  $6,000.  Booth  gave  notice  of  ap- 
peal to  the  district  court,  but  the  court  being 
of  opinion  that  the  case  was  one  for  second 
trial  under  the  statute,  and  not  for  appeal, 
refused  to  fix  the  amount  of  the  undertaking 
for  appeal;  and  thereufion  Booth,  havine 
excepted  to  the  order  fixing  the  amount  ci 
such  undertaking,  demanded  such  second 
trial ;  and  the  court  having  fixed  the  amount 
of  an  undertaking  for  the  second  trial,  Booth 
filed  such  undertaking.  Subseouently  the 
following  amended  reply  was  filed: 

"The  release  and  agreement  in  relation 
thereto,  mentioned  in  said  defense,  is  void  and 
of  no  effect,  for  the  reason  that  it  was  procured 
by  the  fraud  of  the  defendant,  in  this,  that  the 
said  defendant  employed  one  John  Walters, 
agreeing  to  pay  him  tlierefor  the  sum  of  five 
hundred  dollars,  to  go  to  plaintiffand  represent 
to  him,  that  the  said  Walters  was  engaged  in 
the  purchase  of  iron  ore  lands  and  would  like 
to  purchase  the  land  plaintiff  had  previously 
sold  to  defendant,  ana  would  do  so  if  plaintiff 
would  secure  the  rescission  of  his  contract  of 
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of  sale  to  defendant  of  said  land,  and  pay  him 
therefor  the  sum  of  eig^ht  thousand  dollars,  as 
soon  af^r  such  rescission  could  be  efiected  as 
he  could  make  his  arrangements  to  do  so; 
which  the  said  John  Walters  did,  as  he  was 
directed  and  instructed  by  defendant;  that 
the  plaintiff  was  iffnorant*of  the  conspiracy 
and  collusion  which  was  then  beine  employed 
to  deceive  and  mislead  him,  and  relied  on  the 
statements  and  representations  made  to  him 
by  said  Walters,  believing  them  to  be  true, 
though  as  a  matter  of  feoct  chey  were  false,  and 
were  intended  by  said  defendant  and  said 
Walters  to  deceive  plaiuti£f  and  induce  him 
to  rescind  said  contract,  which  he  would  not 
have  done  had  he  not  been  thus  deceived  and 
minled  by  said  false  and  fraudulent  represen- 
tations and  promises  of  the  said  Walters,  made 
at  the  instance  of  said  defendant. and  pursuant 
to  a  secret  agreement  and  understanding 
between  them ;  that  the  defendant  pursuant 
to  said  fraudulent  understanding  between 
him  and  said  Walters,  subsequently  called 
upon  plainti£f  and  proposed  to  rescind  the 
8ai<l  contract  of  sale,  mentioned  in  plaintiff's 
petition  and  in  said  defense,  to  which  plaintiff 
agreed,  relying  on  the  representation  and 
promises  of  the  said  Walters,  the  substance  of 
which  is  herein  and  before  stated,  and  not 
knowing  that  said  representations  were  false 
or  fraudulent,  or  that  there  was  any  under- 
standing or  agreement  between  said  Wiilters 
and  defendant  todeccive  and  mislead  plaintiff; 
that  the  said  Walters  did  not  comply  with 
his  said  promises  and  agreements,  nor*  was  it 
ever  intended  by  him  or  defendant  that  he 
should  do  so,  the^  having  been  made  for  the 
sole  purpose  of  deceiving  and  defraudfne 
plaintiff;  and  that  the  said  rescission  of  said 
contract  of  sale  of  said  land  to  said  defendant 
was  procured  by  the  aforesaid  fraudulent  and 
false  representations  made  to  plaintiff  by  said 
Walters,  in  accordance  with  a  previous  under- 
standing between  him  and  defendant,  entered 
into  by  them  for  the  purpose  of  defrauding 
this  plaintiff,  through  and  by  means  of  which 
fraunulent  and  false  representations,  promises 
and  concealments  of  the  said,  defendant,  the 
said  plaintiff  was  induced  to  agree  thereto, 
which  he  would  not  otherwise  have  done,  and 
from  which  consent  thus  given,  plaintiff  is 
wholly  discharged,  as  much  as  if  said  agree- 
ment to  rescind  had  never  been  made  or  en- 
tered into." 

A  demurrer  to  this  amended  reply  was 
overruled,  and  on  a  trial  in  February,  1875, 
the  issues  were  found  in  favor  of  Jones  and 
judgment  was  rendered  in  his  favor  for  15, 000 
and  interest  and  costs,  ajid  it  was  ordered 
that  the  deed  be  delivered  to  Booth.  The 
record  does  not  contain  any  part  of  the 
evidence. 


On  April  17, 1875,  Booth  filed  a  petition  in 
error  in  the  district  court,  in  whicn  he  asked 
for  a  reversal  of  the  judgment  on  the  ground — 

1.  That  the  cause  wais  one  for  appeal,  and 
not  for  second  trial,  and  hence,  the  court  erred 
in  refusing  to  fix  the  amount  of  the  under- 
taking  for  appeal,  and  the  proceedings  on  the 
second  trial  were  void  for  want  of  jurisdiction. 

2.  The  court  erred  in  overruling  the  de- 
murrer to  the  amended  reply. 

The  district  court  reversed  the  judgment,, 
and  this  petition  in  error  is  filed  by  Jones,  to 
obtain  a  reversal  of  the  judgment  of  the 
district  court,  and  an  aflSrmance  of  the  judg- 
ment of  the  court  of  common  pleas. 

Taylor  &  Anderson,  F.  W.  Wood  and  John 
Ferguson,  for  plaintiff  in  error. 

White  ft  Campbell,  and  £.  W.  Matthews,, 
for  defendant  in  error. 

Okey,  C.  J. 

The  action  was  in  equity,  the  parties  were 
not  entitled  to  a  jury,  and  hence  the  case  was 
a  proper  one  for  appeal  to  the  district  court. 
Act  of  1858,  2  SdbC.  1155,  1157,  §5.  But 
Booth  wiB  not  deprived  of  an  appeal  by  the 
order  of  the  court  refusing  to  fix  the  amount 
of  an  undertaking  therefor.  Notwithstand- 
ing such  refusal,  he  might  have  prosecuted 
his  appeal.  Hubble  v.  Renick,  1  Ohio  St.  171. 
The  order  of  the  court,  finding  that  the  cause 
was  one  for  a  second  trial  under  that  act,  and 
fixing  the  amount  of  an  undertaking  for  such 
second  trial,  ^as  erroneous;  but  the  second 
trial  was  allowed  at  the  request  of  Booth,  and 
by  availing  himself  of  it,  he  effectually 
waived  the  error.  As  said  in  Bank  v.  Slem- 
mons,  34  Ohio  St.  142,  151,  "  the  plaintiff  is 
estopped  to  deny  that  the  second  trial  was 
taken  in  pursuance  of  the  statute  then  in 
force  on  the  subject."  And  see  Collins  v. 
Davis,  38  Ohio  St.  567 ;  Andrews  v.  Youngs- 
town,  35  Ohio  St.  218.  The  authorities  reliec] 
on  to  show  that  where  there  is  want  of  juris* 
diction  as  to  the  subject  matter  Or  parties,  the 
judgment  is  void  (GiUiland  v.  Sellers,  2  Ohio 
St.  223;  Buellv.  Long,  18  Ohio  St.  533,  and 
other  cases,  and  see  25  Ohio  St.  273).  have  no 
application  to  the  judgment  renderea  on  that 
second  trial. 

The  other  question  is  as  to  the  sufficienc> 
of  the  amended  reply.  The  action,  as  already 
stated,  was  in  equity  to  enforce  the  written 
agreement.  The  answer  did  not  present  the 
case  of  a  mere  verbal  agreement  to  rescind  by 
one  placed  in  actual  possession,  as  in  Kelley 
V.  Stanbery,  13  Ohio  408,  nor  the  case  of  aa 
attempted  rescission  by  the  destruction  ^  of 
deeds,  as  in  Dukes  v.  Spangler,  Jeffers  v.  Philo^ 
35  Ohio  St.  119,  173 ;  but  it  presented  the  case 
of  a  verbal  rescission  and  the  cancellation  of  a 
written  agreement  to  purchase  lands,  where 
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poesession  had  not  been  delivered,  but  the 
purchaser  had  paid  one  thousand  doIhu«--to 
obtain  such  rescission  and  cancellutiou.  On 
the  facts  alleged  in  the  petition  and  answer, 
it  is  clear  specific  ^performance  of  the  agree- 
ment set  forth  in  the  petition  should  be 
denied  on  the  ground  of'&uch  resci8pion. 
Goman  V.  Salisbury,  1  Vern.  240;  Prvcev.  Dver 
17  Ves.  366;  Robinson  r.  Pasre,  3  ftiiss.  114; 
Stephens  v.  Cooper,  1  John.  Ch.  425,430;  Buel 
V.  Miller,  4  N.  H.  196;  Phelps  v.  Seely,  22 
Grat.  573;  Bowman  (;.  Cuiininfi:ham,  78  111. 
48:  Auer  v.  Penn,  92  Pa.  St.  444. 

6ut  the  amended  reply  shows  that  the  al- 
leged rescission  was  obtained  by  the  fraudu- 
lent representations  of  Booth,  acting  by  his 
fraudulent  instrument,  Walters,  and  the  ques- 
tion is  what  effect  that  should  have  on  such 
agreement  to  rescind.  Dungv.  Parker,  52  N. 
Y.  494,  is  cited  among  other  cases  of  a  simi- 
lar character,  and  relied  on  by  counsel  for 
Booth,  as  showing  that  the  proposition  of 
Walters,  stated  in  the  amended  reply,  was 
within  the  statute  of  frauds,  and  hence  the 
false  representations  afford  no  ground  for 
avoi(ling  the  rescission.  Aside  from  the  fact 
that  the  decision  has  been  explained  and  ma- 
terially qualified  in  the  game  court  (Rice  v. 
Manley,  66  N.  Y.  82),  we  are  satisfied  it  has 
no  application  here,  and  that  the  court  of 
common  pleas  properly  held  the  chancellor 
should  give  no  effect  to  a  rescission  obtained 
in  the  manner  stated  in  the  amended  reply. 
That  reply  is  far  from  being  a  model  of  con- 
cise pleading,  but  it  is  sufficient  in  substance, 
and  nence  the  demurrer  to  it  was  properlv 
overruled.  Watson  v.  Erb,  33  Ohio  St.  35.  We 
have  not  the  evidence  before  us,  and  hence 
are  bound  to  presume  that  the  allegations  in 
the  petition  and  reply  were  fully  proved. 
And  as  in  the  rendition  of  the  judgment, 
Booth  obtained  credit  for  the  sum  of  81,000 
which  he  paid,  he  is,  of  course,  not  entitled 
to  have  that  sum  returned  to  him.  Allerton 
V.  Allerton,  50N.  Y.  670.  And  see  Byers  v. 
Chnpin,  28  0hioSt.  300. 

Finding  no  error  in  the  court  of  common 
pleas  which  has  not  been  waived,  we  hold 
that^the  judgment  of  that  court  was  right, 
and  that  the  district  court  erred  in  reversing 
it.    Judgment  reversed. 

[To  appear  in  38  0.  S.] 


MECHANICS'  LIEN. 


SUPREME  COURT  OP  OHIO. 


Iron  Company  v.  Murray,  Moore  &  Co. 

October  3, 1882. 
1.    The  riffht  to  a  meelutiilcs*  lien  for  labor  or  mate- 
rials furDlaned  for  the  ei^lon  or  repair  of  a  bulidiug 


may  be  waived  by  ati  agreement  either  expreaaed  or 
impllPfl. 

2.  Where  no  contrart  fa  ahown  except,  anch  an  la 
implitHi  /rom  the  running  of  mutual  ao(«oant8  be- 
tween the  partlea  for  many  yearH,  with  aemi-annual 
8ettlemt*nt8,  a  nieelianiin*  lien  c-annot  be  a88ert<*d  oo 
aui*h  ai*Gt)untM,  the  itema  of  whi«*h  generally  were 
furnished  for  turrent  repaint  up<»n  machinery  at- 
tached to  a  rolling  niiU.  Other  itema,  however,  did 
not  relate  to  repairs  of  the  machinery  or  building. 

Erh>r  to  the  District  Court  of  Scioto  County. 

The  original  action  was  brought  in  the 
court  of  common  pleas  by  Murray,  Moore  A 
Co.  to  recover  agai  nst  the  Portsmouth  Iivn 
Company  a  judgment  for  $1,695  44 and  inter- 
est for  a  bahmce  due  on  an  account,  and  to 
enforce  a  mechanics'  lien  which  was  alleged 
to  have  been  secured  under  the  statute. 

The  main  issue  in  the  case  was  as  to  the 
validity  of  the  mechanics' lien,  and  the  only 
objection  to  the  validity  of  the  lien  related  to 
the  nature  of  the  contract  upon  which  the  ac- 
count was  based.  The  account  consisted  of 
many  items,  furnished  at  many  di£ferent 
dates  between  the  Ist  of  January,  and  the  Ist 
of  July,  1870.  The  items  princinally  were 
for  repairs  on  machinery  in  defenaant  s  roll- 
ing mill,  but  some  of  them  were  not  of  that 
charactpr. 

A  bill  of    the  items  was  attached  to  the 

f^lain tiff's  petition,  amounting  to   $3,495.62. 
rom   which  was  deducted  a  counter  bill  oi 
$1,899.18,  leaving  the  balance  of  $1,695.44 

Qn  ap|>eal  (o  the  district  court  the  onlv 
testimony  offered  on  the  trial  was  to  the  fol- 
lowing effect.  That  the  charges  specified  in 
the  bill  attached  to  plaintiff's  petition,  were 
furnished  between  January  Ist,  1870,  and 
July  1st,  1870,  and  was  for  work  done  on  said 
rolling  mill  of  defendant  mentioned  in 
their  petition.  That  plaintiffs  were  carrying 
on  a  foundry  and  machine  works  in  Porsmouth, 
and  defendant,  the  Portsmouth  Iron  Company, 
was  carryings  on  a  rolling  mill  in  the  same 
place.  That  in  January,  1868. mutual  accdunts 
were  opened  between  plaintiffs  and  defendant, 
and  during  the  year  1868  and  1869,  up  to  ana 
including  January  1st,  1870,  it  wasthecustom 
of  the  parties  to  make  semi-annual  settle- 
ments and  .«:trike  the  balance,  and  which  ever 
way  the  balance  should  be  found,  a  pionjisfory 
note  was  given  for  the  same,  payable  in  four 
months,  but  no  settlement  was  made,  or  note 
given  or  offered  July  1st,  1870,  nor  at  any  other 
time  for  the  account  sued  on.  That  sometimes 
such  balance  was  in  favor  of  the  plaintiflb, 
and  sometimes  in  favor  of  defendant.    That 

grior  to  1868,  for  some  years  the  firm  of  Arms, 
rown  &  Co.  (the  immediate  predecessors  of 
defendant)  carried  on  said  rolling  mill  and 
kept  an  account  with  plaintifib  of  the  same 
character,  and  it  had  t)een  customary  to  make 
settlements  semi-annually  on  the  first  day  of 
January  and  July  of  each  year,  as  bad  been  done 
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since  1868.  That  no  contract  at  any  time  had 
been  made  either  with  said  Arms,  Brown  &  Co. 
or  said  Portsmouth  Iron  Co.,  in  advance,  for 
anjrdetinite  or  specified  job  of  work,  but  from 
time  to  time,  as  occasion  required,  the  foreman 
of  said  Portsmouth  Iron  Co.  would  leave  an 
order,  or  call  for  such  work  and  materials  as 
were  required  to  keep  up  repairs  on  said  rolling 
mill  and  machinery,  iio  new  job  of  work  was 
done,  either  in  constructing  new  machinery 
as  such,  nor  in  making  any  new  improvement 
ofiiny  kind,  but  the  character  of  the  work 
dqne  wassimply  in  supplying  such  pieces  of 
machinery  as  became  broken,  or  worn  out, 
from  time  to  time,  and  in  keeping  up  general 
ordinary  repairs  as  called  from  time  to  time, 
as  specified  in  dates  of  said  bill  of  work.  That 
the  Items  of  said  account  mentioned  in  said 
petition  were  for  work  done  in  repairing 
machinery  attached  to  and  constituting  a 
part  of  the  rolling  mill  of  the  Portsmouth 
Iron  Company,  situated  on  said  real  estate 
mentioned  in  plaintiffs'  petition. 

On  this  testimony  a  uecree  was  rendered  in 
favor  of  the  plaintiffs  below. 

W.  A.  Hutching  for  plaintiff  in  error. 

Moore  &  Newman  for  defendants  in  error. 

McIlvaine,  J. 

Section  3184  of  the  Revised  Statutes,  pro- 
vides that  "  a  person  who  performs  labor  or 
furnishes  machinery  or  material  *  *  * 
for  erecting,  altering,  repairing  or  removing 
a  house,  mill,  manufactory  or  other  building 
♦  ♦  ♦  by  virtue  of  a  contract  with  the 
owner  or  his  authorized  agent,  shall  have  a 
lien,"  Ac. 

While  it  is  plain  to  our  minds  that  the  con- 
tract, which  is  made  essential  by  this  statute, 
to  the  existence  of  a  mechanics^  lien,  may  be 
eitherexpress  or  implied;  and,  further,  that  it 
is  not  necessary  that  the  contract  should  stipu- 
late for  such  lien,  or,  even  that  the  labor  or  ma- 
terial should  be  furnished  with  anexistingin- 
tention  to  perfect  a  lien  on  the  property ;  never- 
theless, we  are  satisfied  that  if  such  labor  or 
material  be  furnished  upon  an  understanding 
or  agreement,  either  expressed  or  implied, 
that  no  such  lien  will  be  essential,  then  the 
right  to  assert  it  is  waived  and  cannot  be  en- 
forced against  a  subsequent  purchaser  or 
lienor. 

The  understanding  between  these  parties, 
as  evidenced  by  a  long  continued  usage  and 
mode  of  dealing  between  them;  namelv,  to 
open  and  run  mutual  accounts  between  t^em 
in  relation  to  their  respective  lines  of  busi- 
ness, and  at  the  end  of  every  six  months,  to 
adjust  the  balance  and  execute  a  note  for 
same,  payable  in  four  months,  was  incon- 
sistent with  the  right  to  perfect  a  mechanics' 
lien  for  labor  or  materials  furnished — there 


being  no  showing  of  any  contract,  other  than 
such  as  may  be  implied  from  their  mode  of 
dealing  with  each  other. 

The  several  items  embraced  in  the  account 
up'Hi  which  the  alleged  lien  is  claimed  to  be 
ba.<ed,  were  undoubtedly  furnished  in  refer- 
ence to  this  understanding,  in  relation  to  mu- 
tual accounts,  and  constituted  simply  a  run- 
ning account  between  the  parties,  to  be  se- 
cured solnly  by  the  personal  responsibility  of 
the  debtor.  Some  items  in  the  account  were, 
others  were  not,  within  the  scope  of  the  stat- 
ute*; which  circumstance  strongly  tends  to  show 
that  credit  was  given  on  the  personal  respon- 
sibility of  the  Iron  Company.  And  in  pursu- 
ance of  the  previous  understanding  of  the  par- 
ties, which  was  entirely  too  vague  and  indef- 
inite to  constitute  a  contract  within  the 
meiniingof  the  statute. 

Judgment  reversed  and  cause  remanded. 

[To  appear  in  380.  S.] 
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BOARDS    OP    EDUCATION  — INCOMPE- 
TENT EVIDENCE 


SUPREME  COURT  OP  OHIO. 


Board  of  Education  v.  Mills. 


October  24,  1882. 

1.  Bv  the  proviso  to  the  55th  section  of  the  School 
Law,  (70  O.  L.  210-211),  township  boards  of  education 
are  required,  when  the  cost  of  building  a  school-house, 
or  other  improvement  exi^eeds  five  hundred  doUare, 
to  advertise,  and  let  the  same  to  the  lowest  responsi- 
ble bidder,  unless  In  case  of  urgent  necessity,  or  for 
the  security  and  protection  of  school  property.  This 
Is  a  duty  'imposed  upon  the  board,  In  its  corpo- 
rate capac-ity  and  cannot  be  delegated  to  the  local  di- 
rectors of  the  sub- district  in  which  the  school-house 
or  other  improvement  Is  to  be  made. 

2.  In  Hu  action  by  a  contractor  against  a  tQwnship 
board  of  edti(»tion,  to  recover  damages  for  its  refusal 
to  allow  him  to  perform  a  contract  madein  its  behalf  by 
the  local  directors,  for  the  building  of  a  school-house, 
the  cost  or  which  exceeds  five  hundred  dnllars,  where 
the  validity  of  such  contract  is  in  issue ;  it  mustappear 
that  the  township  boanl  advertised  and  let  the  work 
in  aocordsnce  with  said  proviso,  unless  It  affirmatively 
appears  that  It  was  a  case  of  urgent  necessity,  or  was  for 
the  security  «t  protection  of  school  property. 

8.  Upon  such  an  issue,  the  record  and  proceedings 
of  the  local  directors  showing  that  it  duly  compllea 
with  said  proviso  is  incompetent,  aa  the  local  board 
is  not  authorixed  to  advertise,  opeiw  bids  and  award 
the  contract. 

4.  Wliere  Incompetent  evidence,  which  la  material 
to  the  issue.  Is  allowed  to  go  to  the  Jury  in  favor  of  a 
prevailing  party,  against  the  objection  of  the  other 
party,  error  to  hia  prejudice  will  be  presumed.  In 
such  case  it  Is  not  necessary,  in  order  to  reverse  the 
Jnfft^o^  ^^  show  that  the  Juiy  waa  in  fact  influenced 
thereby. 

Error  to  the  District  Court  of  Oaernsey 
County. 

Mills  brought  his  action  against  the  board 
of  education,  alleging  that,  on  the  8th  day 
of  September,  1876,  the  plaintiff  agreed  with 
the   defendant,  to   furnish    materials,  build 
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aad  complete  a  school  house  for  said  defend- 
ant, to  be  erected  in  8ub-dif>trict  No.  12^  wfarch 
had  been  consolidated  with  sub-district  No. 
2,  of  said  Stock  Town^<hip.  The  aggregate 
sum  to  be  paid  for  thesch(Kil  house  completed, 
was  $1,444.69;  that  the  plaintifi*  in  pursuance 
of  said  contract,  proceeded  to  build  the  found- 
ation, furnished  a  quantity  of  materials,  and 
partly  framed  the  building,  when  on  or  about 
the  25th  day  of  November,  1876,  the  defend- 
ant repudiated  said  contract. 

This  action  was  brought  to  recover  dam- 
ages for  breach  of  said  contract  on  the  part 
of  said  defendant. 

The  defendant  in  its  annwcr,  denies  the 
making  of  said  contract,  denies  that  it  wrong- 
fuUv  interfered  with  the  pla!ntiff  in  the 
performance  of  said  contract,  and  denies  that 
the  plaintiff  was  damaged  in  any  amount  by 
any  act  of  said  defendant. 

The  issues  raised  by  the  pleadings  in  said 
court  of  comnion  pleas,  were : 

1.  Was  the  contract  counted  upon  in  said 
petition,  made  bv  the  said  parties? 

2.  If  made,  did  the  said  defendant  wrong- 
fully put  an  end  to  it  ? 

Upon  this  issue,  the  case  went  to  the  jury, 
and  on  the  trial,  Mills,  to  establish  the  ex- 
istence of  a  valid  contract,  read  in  evidence 
to  the  jury  the  minutes  of  the  board  of  ed- 
ucation ot  the  township,  showing  that  on 
the  17th  of  April,  1876,  sub-district  No.  2 
was  consolidated  with  No.  12.  to  bedesignated 
as  No.  12,  and  that  R.  W.  Culland,  A.  Archer 
and  James  Kilbaugh  were  appointed  a  com- 
mittee to  locate  the  school  house  for  the  new 
sub-district,  also  that  a  township  levy  of 
$1,800  was  ordered  to  build  the  new  school 
bouse. 

July. 15,  1876,  the  clerk  was  instructed  to 
advertise  for  an  election  of  three  local  direct- 
ors for  this  sub-district. 

At  the  same  meeting,  ''the  board  author- 
ized the  local  directors  of  sub-district  No.  12 
to  proceed  to  the  building  of  a  school  house 
in  said  sub-district." 

September  18,  1876,  the  board  authorized 
the  local  directors  to  proceed,  as  a  building 
committee  to  erect  their  scho(»l  house. 

September  30,  1876,  the  board,  at  a  special 
meeting,  ordered  the  clerk  not  to  issue  any 
orders  for  funds  to  build  a  school  house  in 
sub-district  No.  12,  unless  it  be  built  at  or 
near  the  place  located  by  the  board. 

This  is  the  substance  of  all  theaction  taken 
by  the  board  of  education  of  the  township 
on  the  subject. 

The  plaintiff  further  to  maintain  the  issue 
on  his  part,  read  to  the  jury,  asrainst  the  ob- 
jection of  defendant,  the  record  and  proceed- 
ings of  the  local  directors  of  sub-district  No. 
12,  showing  that  on  August  5,  1876,  they  met 


and  selected  a  site  for  a  school  house,  and 
decided  to  advertise  for  bids  to  erect  a  two- 
story  house. 

September  8,  1876,  the  local  board  again 
met,  opened  the  bids  and  awarded"  the  con- 
tract to  Mills,  and  on  the  same  day  entered 
into  the  contract  on  which  this  action  is 
brought. 

To  the  introduction  of  each  and  all  of  said 
entries  from  the  records  of  proceedings  of  said 
local  directors  in  evidence,  except  the  first 
entry  of  August  5th,  the  defendant,  bv  its  at- 
torneys, objected,  upon  the  ground  that  the 
same  was  incompetent.  The  objection  was 
overruled  and  exception  taken. 

The  plaintiff  further  to  maintain  the  issue 
introduced  evidence,  showing  that  the  local 
board  advertised  four  weeks  forbids,  that  they 
met,  opened  the  same  and  awarded  the  con- 
tract to  Mills  who  was  the  lowest  bidder ; 
that  they  supposed  they  had  authoritv  to  do 
this,  that  no  regulations  were  prescribed  by 
the  board  of  education  for  their  government 
in  respect  to  this  matter,  and  neither  was 
there  any  special  instructions  or  directions 
given  them,  other  than  is  shown  by  their 
proceedings. 

It  appears  that  the  local  board  supposed 
that  under  their  authority  from  the  township 
board  of  July  15th,  wherein  they  were  au- 
thorized to  proceed  to  the  building  of  a  school 
house  in  said  sub-district,  thev  were  author- 
ized to  advertise  and  let  the  work.  This 
seemed  also  to  be  the  opinion  of  the  township 
board. 

Evidence  was  also  adduced  as  to  the  breach 
of  said  contract,  and  the  plaintiff's  damages. 

It  was  admitted  by  tne  parties,  that  the 
board  of  education  r^erer  advertised  far  hidsy  or 
took  any  -other  steps  in  the  matter  oj  building  the 
school  housff  in  No.  12,  excqat  as  stated  in  the 
record  read  in  evidence,  and  thai  no  bids  ujtre 
ever  received  nnd  filed  by  the  clerk  of  said  board 
of  edurationy  or  that  the  board  ever  opened  any 
bids  for   same. 

The  plaintiff  having  rested,  a  motion  was 
made  to  arrest  the  testimony  from  the  jury 
and  to  direct  a  non-suit,  which  was  over- 
ruled, and  exception  noted.  Defendant  then 
asked  that  the  jury  be  instructed  to  find  for 
defendant,  which  was  refused,  and  a  bill  of 
exceptions  tendered,  which  the  court  finds 
to- be  a  true  bill,  and  signed  and  sealed  the 
same. 

There  was  a  verdict  and  judgment  for 
plaintiff,  which  was  affirmed^  by  the  district 
court,  and  this  proceeding  is  to  review  that 
judgment  of  affirmance. 

Chambers  &  Gibbs,  for  plaintiff  in  error. 
Belford  A  Okey  and  D.  8.  Spriggs,  for  de- 
fendant in  error. 
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It  is  conceded  that  the  board  of  education 
never  advertised  for  bids  or  took  any  other 
steps  In  the  matter  of  building  this  school 
house,  except  to  levy  a  tax  for  the  same,  and 
to  authorize  the  local  directors  of  the  district 
to  proceed  to  the  building  of  the  school 
house. 

The  local  board,  supposing  they  were  au- 
thorized to  do  so,  advertised  for  bids,  opened 
the  same,  awarded  the  contract  to  Mills,  and 
on  the  same  day  entered  into  a  written  con- 
tract with  him,  by  which  they  obligated  the 
township  board  to  pay  $1,444,69  for  the  house 
when  completed.  The  contract  was  repudia- 
ted bv  the  township  board,  and  this  is  an  ac- 
tion &r  damages  occasioned  by  reason  of  tiieir. 
refusal  tc  allow  him  to  perform  the  con- 
tract. 

On  the  trial  to  a  jury,  the  plaintiff  to 
maintain  the  issue  on  his  part,  that  the  con- 
tract was  valid  and  binding  on  the  township 
board  sought  to  show  bv  the  record  of  the 
proceedings  of  the  local  board  that  the  law, 
which  requires  that  where  the  cost  of  the 
building  exceeds  five  hundred  dollars  it  must 
be  let  to  the  lowest  bidder  after  public  adver- 
tisement, that  it  had  been  complied  with. 

This  was  admitted  over  the  objection  of 
defendant.  The  admissibility  of  this  evi- 
dence is  the  sole  question  here. 

The  powers  of  the  township  and  local 
boards  of  education,  which  govern  this  case, 
are  found  in  the  act,  "  For  the  reorganization 
and  maintenance  of  Common  Schools,"  70  0. 
L.  195. 

Section  3]  declares,  that  "  no  contract  shall 
be  binding  upon  any  board  of  education, 
unless  such  contract  shall  have  been  made, 
or  authorized  to  be  made^  at  a  regular  or  special 
session  of  said  board." 

The  only  authority  for  making  this  con- 
tract was  the  action  of  July  15th,  where  it 
appears  that,  "the  board  authorized  the  local 
directors  of  sub-district.  No.  12,  to  proceed  to 
the  building  of  a  school  house,  in  said  sub- 
district;"  and  the  further  action  of  Septem- 
ber 18th,  when  the  local  .directors  w^re 
authorized  to  proceed,  as  a  building  commUtee^ 
to  erect  their  school  house. 

It  is  clear  that  the  township  and  local 
board,  each,  acted  on  the  assumption 
that,  as  the  improvement  would  cost  more 
than  1600,  the  duty  of  a  public  letting  could 
be  delegated  to  the  local  board.  Acting  on 
this  construction  of  the  law,  the  latter  board 
did,  so  far  as  it  wjis  concerned,  fully  comply 
with  this  requirement.  If  this  duty  was 
one  which  the  township  boaid  alone  could 
dischai:ge  and  was  of  such  a  nature  as  that  it 
coul<f  not  be  delegated,  then  the  record  and 
proceedings  of  the  local  board  to   shoir   a 


compliance  with  the  law,  was  incompetent  to 
binci  the  township  board. 

By  section  55  of  the  act,  the  authority  to 
build  school  houses,  is  conferred  upon  the 
township  board,  ana  it  is  made  the  duty  of 
the  local  boards,  under  such  tules  and  regula- 
tions as  the  township  boards  may  preRcrH>e| 
to  build,  repair  and  furnish  them,  and  the 
township  boards  are  liable,  in  their  corporate 
capacitj^,  for  all  contracts  made  by  such  local 
boards,  in  accordance  with  the  rules  and  reg- 
ulations prescribed  by  township  boards,  or 
with  the  resolution  oF  the  board.  It  is  pro- 
vided, however,  that  where  the  cost  of  the 
improvement  will  exceed  1500,  except  in 
cases  of  urgent  necessity,  or  for  the  security 
or  protection  of  school  property,  the  town- 
ship board  shall  advertise  for  bids,  either  by 
publication  in  a  newspaper,  if  there  be  one 
in  the  county,  or  by  posting  notices,  and  let 
the  work  to  the  lowest  responsible  bidder. 

The  minute  provisions,  relating  to  the 
duties  of  the  township  board  in  leUing  such 
contracts,  show  that  a  personal  trust,  involv- 
ing judgment  and  discretion,  is  imposed  on 
it  as  a  corporate  body,  which  cannot  be  dele- 
gated to  the  local  directors. 

In  the  construction  of  this  proviso,  we 
adopt  with  approval,  the  language  of  counsel 
for  the  plaintiff  in  error: 

'*  The  terms  of  this  section  imperatively  re- 
quire this  duty  to  be  performed  by  the  lioard 
of  education,  said  board,  (board  of  educa- 
tion), shall  advertise  for  bids  for  the  period  of 
four  weeks,  etc.  The  bids,  duly  sealed  up, 
shall  ha  filed  with  the  clerk,  etc.  The  bids  shall 
be  opened  at  the  next  vMding  of  the  board,  and 
publicly  read  by  the  clerk,  and  entered  in  full 
on  the  rerords  of  the  board.  None  but  the 
lowest  responsible  bid  shall  be  accepted,  but 
the  board  may  in  their  diecretion  accept  any 
bid  for  both  labor  and  material,  etc.  When 
there  is  reason  to  believe  that  thereie  any  eoUueion 
Or  combination  anwng  the  bidders,  or  any  number  of 
them,  the  bids  of  those  concerned  therein  shall  be  re- 
jected. These  provisions  and  requirements 
evidently  show  that  they  must  be  exercised 
by  the  board  of  education,  and  from  their 
nature  cannot  be  exercised  by  any  other  au- 
thority. In  this  case  the  ilctipn  of  the  board 
of  local  directors  in  assuming  to  act  on  behalf 
of  the  township  board,  in  awarding  this  con- 
,  tract  was  unauthorized  and  void." 

The  court,  therefore,  erred  in  admitting  the 
record  of  the  local  board,  showing  that  it  did 
advertise  and  let  the  work. 

But  it  is  said  the  bill  of  exceptions  does 
not  purport  ioeet  out  all  the  evidence,  and  the 
plaintiff  may  have  adduced  evidenceshowing 
that  it  was  a  case  "of  urgent  necessity,  or  for 
the  security  and  protection  of  school  prop* 
erty,"  in  which  cases  a  public  letting  may  be 
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dinpensed  with.  To  this  there  are  several  con- 
clusive answers. 

The  bill  of  exceptions  contains  the  record 
and  proceedings  of  the  township  board,  and 
the  admission  that  that  board  did  not  adver- 
tise, or  let  the  work,  or  make  the  contract, 
and  that  it  took  no  other  steps  in  the  matter. 

This  excludes  the  idea  that  it  had  deter- 
mined that  it  was  a  case  of  urgent  necessity 
or  for  the  security  or  protection  of  the  school 
property. 

Again,  when  incompetent  evidence,  mater- 
ial to  the  issue,  is  permitted  to  go  to  the  iury, 
en  /  preiudicial  to  opposite  party  will  be 
presumed,  and  in  sucfi  a  case  the  injured 
party  is  not  bound  to  set  out  all  the  evidence 
and  show  that  he  was  prejudiced.  In  such 
case,  unless  the  bill  of  exceptions  shows  that 
he  was  not  preiudiced,  the  judgment  will  be 
revf^rsed.  Bula win  v.  The  Bank  of  Massilion, 
1  0.  S.  141;  Sherer  v.  Piper,  26  O.  S.  476; 
Lowe  V,  Lehman,  15  0.  8.  179. 

This  rule  is  not  in  conflict  with  the  one 
which  requires  all  the  evidence  to  be  set  out 
where  it  is  sought  to  reverse  for  error  in  re- 
fusing a  non-suit,  or'  in  overruling  a  motion 
in  arrest  of  juugment,  or  for  a  new  triahon 
the  ground  that  the  verdict  was  against  the 
evidence. 

Judgment  reversed  and  cause  remanded. 

[To  appear  in  38  0.  8.] 
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RAILROAD  —  INJURY  —TESTIMONY 

NEGLIGENCE. 


8UPREME  COURT  OF  OHIO. 


Dick,  Adm'rx  v.  I.  C.  and  L.  R.  R.  Co. 

October  24, 1882. 

1.  A  motion  Uf  arrest  the  tekUmony  from  the  lary 
and  a  jodgment  against  the  party  on  whom  the  oor- 
den  of  proof  resta,  Involves  an  admission  of  all  the 
facts  wnioh  the  evidence  tendn  to  prove,  and  prsMents 
only  a  question  of  law  for  the  court,  but  if  there  is 
evidenoe  tending  to  prove  each  material  fact  put  In 
issue,  and  indlniiensaDle  to  a  recovery,  it  should  be 
submitted  to  the  Jury  under  proper  instructions. 

2.  As  between  employes  of  a  railniad  company, 
whose  duty  it  is  to  repair  its  track,  while  trains  are 
Qslng  the  same,  and  the  company  and  Its  mpn^en ta- 
lly^ who  are  engaged  In  running  trainn  over  the 
same  where  the  trackmnen  are  so  emploved,  it  is  the 
dntv  of  the  latter,  a«  far  as  is  practicable,  to  adopt 
aucn  precautions  aa  will  guard  Its  employes  on  the 
track  from  dangers  Incident  to  their  employment. 

Z,  Wheretheliability  of  a  railroad  company  for  in- 
jury to  one  of  Its  track  repairers,  by  the  careless 
manner  of  imnning  a  train,  is .  in  Issue,  evidence 
tending  to  show  that  the  train  causing  the  injury 
wa«  in  charge  of  a  conductor  and  engineer,  nnd  was 
at  the  time  enMged  in  a  race  at  a  high  and  dsngerous 
xale  of  speed^  with  a  train  on  a  pnrallel  road,  over 
aereral  public  oroaalnga.  on  a  curve  on  which  the 
track  repairer  was  at  work,  In  a  dty  llmita,  and  where 
tnlina  auould  be  run  with  care,  corresponding  with 
the  di^om^twioeB,  witfaont  soand  of  bell  or  wblatle 


or  slack  of  speed,  or  any  other  precaution  to  warn  the 
men  engaged  at  work  on  the  track  of  approacihlng  dan- 
ger,i8  competent  to  go  to  the  Jury,  ana  sliould  be  sub- 
mitted to  it  under  proper  iustrucTtions  upon  the 
issue  Joined,  and  it  was  error  In  the  court  to  grant  a 
nonsuit  (»n  the  assiimpilon.  tiiatthe  neglltfonce  and 
carelessness  causing  tne  Injury  was  that  oia  co-em- 
piciye  in  the  same  service,  and  nut  that  of  the  com- 
pany. 

Error  to  the  District  Court   of  Hamilton 
County. 

The  plaintiff  as  administratrix  of  Martin 
Dick,  brought  an  action   against  the  I.  C.  <&. 
L.  R.  R.  Co.   to  recover  damages  for  causing 
his  death. 

The  petition  alleges,  that  Martin  Dick  was 
a  section  hand  and  boss  on  the  railroad,  en- 
gaged daily  in  making  repairs  thereon,  on  a 
section  thereof,  extending  from  Mill  Creek  in 
Cincinnati,  three  miles  westerly  to  a  culvert 
in  the  village  of  Riverside;  that  the  rail- 
road has  a  sharp,  double  curve  somewhat 
like  the  letter  S,  reaching  from  a  point  east 
of  Riverside  station,  to  the  limits  of  the  city 
of  Cincinnati,  an  extent  of  about  600  yards; 
that  it  had  been  the  custom  of  the  company 
to  cause  the  appioach  of  its  trains  to  this 
double  curve  to  bo  announced  bv  a  whistle 
and  ringing  the  bell ;  that  by  law  the  com- 
pany was  bound  while  operating  its  trains,  to 
limit  their  speed  within  the  city  to  a  speed 
not  exceeding  six  miles  per  hour,  and  that,  on 
the  occasion  of  his  deatn,  Martin  Dick,  and 
other  section  hands,  were  engaged  in  repair- 
ing the  track. within  the  city  limits  on  this 
double  curve,  about  9  o'clock  A.  M.  Septem- 
ber 9,  1874,  when  the  company,  disregarding 
its  duty,  and  reckless  of  the  safety  and  lives 
of  its  employes  engaged  on  this  section,  and 
of  the  public  accustomed  to  cross  this  double 
curve,  caused  and  permitted  a  certain  passen- 
ger train  coming  into  the  citv,  to  approach 
and  enter  upon  said  curve,  witliout  sounding 
thc^  customary  signals  of  its  approach,  or 
without  reducing  its  rate  of  speed;  on.  the 
contrary,  it  did  not  exercise  ordinary  care,  but 
caused  said  train  to  be  driven  over  paid  curve 
and  into  the  city  limits  at  a  frightful  and 
dangerous  rate  of  speed,  being  engaged  in  a 
race  with  a  train  on  the  0.  &  M.  track  paral- 
lel and  near  its  track,  while  both  trains  were 
behind  their  schedule  time,  by  reason  of 
which  default  and  negligence  of  the  company 
aridity  engineer  and  conductor  in  charge  of  the 
train,  Martin  Dick,  without  his  fault  was 
killed. 

It  is  alleged  in  the  answer,  that  Martin 
Dick  was  the  section  boss  of  this  section,  and 
engaged  as  siTch  in  the  common  enterprise  of 
maintaining  and  operating  said  road,  with 
the  employes  on  the  train,  who  were  fellow- 
servants  and  co-employes  of  Dick  at  the 
time  he  was  killed;  out  denies  that  be  came 
to  his  death  by  the  fault  or  negligence  of  the 
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defendant;  that  it  caused  or  permitted  the 
train  to  approach  or  enter  this  curve  without 
the  proper  signals ;  that  it  did  so  approach 
this  curve;  and  denies  that  it  caused  or  per- 
mitted the  train  to  be  driven  at  an  unlawful 
and  improper  speed  on  said  curve  or  within 
the  city  Uuiits;  on  the  contrary  it  is  averred 
that  the  compan j^  took  every  precaution  to 
guard  against  injurv  to  its  passengers,  em- 

f cloves  and  the  public,  by  rules  and  regula- 
ionR  and  other  means.  It  ali^o  denies  that 
the  train  was  behind  time,  and  says  Dick  had 
a  time  card  by  which  he  could  have  known 
of  the  approach  of  its  train,  and  denies  that 
this  was  a  danfserous  curve ;  that  they  were 
at  the  time  racing  with  an  0.  &  M.  train,  or 
that  it  was  reckless  of  the  lives  of  its  pas- 
sengers or  employes  or  the  public,  or  that 
Dick  was  kiUea  by  any  negligence  or  default 
of  the  defendant,  but  claims  that  he  came  to  , 
his  death  by  his  own  fault. 

On  the  trial  to  a  jury,  after  the  plaintiff 
had  adduced  testimony  on  her  part  and 
rested,  the  court,  on  motion  of  defendant,  ar- 
rested the  testimony  from  the  jury  and  en- 
tered judgment  in  its  favor,  to  which  plaint- 
iff excepted  and  tendered  a  bill  of  exceptions 
which  was  made  part  of  the  record. 

The  district  court  affirmed  the  judgment, 
and  this  proceeding  is  to  review  this  judg- 
ment of  affirmance. 

Wm.  Disney,  for  plaintiff  in  error. 

Uoadley,  Johnson  &  Colston,  for  defendant 
in  error. 

Johnson,  J. 

If  there  was  evidence  tending  to  support 
the  issue,  the  court  below  erfed  in  arresting 
it  from  the  jury.  It  isonly  when  no  evidence 
is  introduced  oy  the  plaintiff  tending  to  sup- 
port the  issue,  or  when  it  is  such  as  to  show 
clearly  that  he  has  no  cause  of  action,  that  it 
is  the  duty  of  the  court  to  direct  judgment 
of  non-suit.  But  if  the  evidence  introduced 
is  appropriate  to  the  issue,  although  it  may 
be  slight  and  not  sufficient  in  the  opinion  of 
the  court  to  entitle  the  plaintiff  to  a  verdict, 
still  the  jury  should  be  permitted  to  pass 
upon  it,  and  it  would  be  wrong  in  the  court 
to  decide  a  non-suit. 

Such  a  motion  involves  &n  admission  of 
all  the  facts  which  the  evidence  tends  to 
prove  and  presents  only  a  question  of  law, 
whether  each  fact  indispensable  to  a  right  of 
action  put  in  issue  by  the^  pleadings,  has 
been  supported  by  some  evidence.  Ellis  & 
Morton  v.  Ohio  Life  &  Trust  Co.  4  Ohio  St. 
845.  The  issue  made  by  these  pleadines  is 
whether  the  corporation  is  liable  for  causing 
the  death  of  Martin  Dick.  The  defense  in 
substance  is  that  the  railroad  company   had 


performed  its  whole  duty  in  the  premises, 
and  is  not  re8ix>nsible  for  the  negligence  of 
its  employes  engaged  in  running  this  train, 
who  were  fellow  servants  of  Dick,  and  en- 
gaged in  the  same  common  employment; 
also  that  Dick  was  guilty  of  contributory  neg- 
ligence. 

The  petition  explicitly  charged  that  the 
corporation  was  at  lault  in  managing  and  op^ 
crating  the  train  which  ran  into  and  killed 
Martin  Dick,  and  that  the  manner  in  which 
it  run  this  train,  was  by  the  default  and  neg- 
ligence of  defendant,  ^^and  iU  engineer  and 
conductor  in  charge  of  said  train,^* 

The  answer  says,  that  Dick  being  a  section 
boe^s,  **  and  as  such  engaged  with  other  em- 
ployees of  said  defendant,  and  especially  those 
m  charge  of  the  train  in  questi«»n  *  *  *  were 
fellow  servants  and  co-employes/'  and  de- 
nies that  defendant  was  guilty  (not  that 
these  co-employes  including  the  engineer 
and  conductor  were  not  guilty). 

The  answer  also  denies  negligence  on  its 
part,  as  to  speed  of  train,  failure  to  give  sig- 
nals at  crossing,  &c. 

The  only  Question  before  us  is,  whether 
there  was  eviaence  tending  to  show  the  legal 
liability  of  the  corporation.  In  examining 
this  point  we  do  not  intend  to  discuss,  much 
less  question  the  princinle,  established  in 
Whalani?.  The  Mad  River  R.  R.  8  Ohio  St. 
249,  that  where  one  st^rvant  is  injured  through 
the  carelessness  of  a  fellow  servant  engaged  in 
a  common  employment,  where  there  is  no 
relation  of  superior  or  subordinate,  and  the 
employer  himself  is  guilty  of  no  fault,  such 
employer  is  not  responsible.  That  principle 
was  there  applied  to  a  case,  when  a  nand  en- 
gaged in  repairing  a  track,  was  injured  by  a 
hand  on  the  engine  carelessly  throwing  out  a 
stick  of  wood  from  a  passing  train.  It  was 
then  held  that  the  track  repairer,, and  a  hand 
on  the  engine  whose  duty  it  was  to  pass  fire 
wood  from  the  tender  to  the  engine,  and  to 
cast  from  the  train,,  sticks  unsuitable  for  use, 
were  fellow  servants  coming  within  the  above 
rule.  This  rule  has  been  applied  as  between 
employes  on  trains  in  Manville  v.  The  C.  & 
T.  R.  "R.  Co.  11  0.  S.  417;  R.  R.  Co.  v.  Webb 
12  0.  S.  475;  Railway  Co.  v.  Lewis  33  O. 
S.  1W5 ;  Railway  Co.  v.  Ranney  37  O.  S.  665. 
and  the  P.  F.  'W.  k  C.  R.  Vv.  Co.  v.  Devin- 
ney  17  O.  8.  197. 

iThe  most  libc^ral  application  of  this  rule, 
does  not  absolve  the  company  fW>m  such  acta 
of  negligence  to  the  injury  of  its  employes 
as  are  not  the  result  of  the  carelessness  of  fel- 
low servants.  It  is  therefore  the  duty  of  the 
company  to  provide  suitable  and  safe  machin- 
ery and  other  appliances  to  operate  its  trains. 
Railnmd  Co.  v.  Webb,  supra;  Gatrick  v.  Wason 
4  O.  S.  666 ;  C.  C.  A  C.  R.  R.  Co.  r.  Keary  3 
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O.  a  202 :  M.&R.&  L.  E.  R.  R.  Co.  v.  Barber 
6  O.  S.  541.  This  principle  applies  to  all 
eases  when  the  negligence  of  an  employe  is 
imputable  to^  his  employer  by  reason  of  the 
fact  that  in  doing  the  act  he  is  to  be  regarded  as 
the  representative  of  his  master.  In  C.  C.  & 
C.  R.  R.  Co.  V,  Keary  it  was  said  : 

**As  corporations  act  only  through  their 
agents  andf  officers  authorizecl  to  exercise  the 
functions  conferred  by  their  charters,  there  is 
much  force  in  the  view  of  the  late  Chief  Jus- 
tice Hitchcock,  '  that  the  superintendent 
(and  conductor  where  running  a  train)  of  a 
railroad,  ou^ht  to  be  regarded  as  the  proper 
representatives  of  the  company,  and  their 
acts  treated  as  those  of  the  company.' "  3  O. 
S.    201-210. 

This  principle  is  illustrated  in  Railway  v. 
Henderson,  37  0.  S.  552,  where  it  is  said  that 
a  breach  of  duty  by  the  master  is  not  one  of  the 
risks  which  a  servant  assumes  in  entering 
his  service.  This  breach  of  duty  may  be  the 
employment  of  other  incompetent  servants, 
the  failure  to  provide  safe  and  suitable  ma- 
chinery, or  to  notify  the  servant  of  peculiar 
dangers  known  to  himself  but  not  to  the  ser- 
vant, or  in  needlessly  placing  the  servant  in 
a  place  of  danger. 

in  that  case,  the  company  was  held  re- 
sponsible for  injury  to  a  lalxirer  on  a  con- 
structicm  train,  arising  from  an  order  of  the 
superintendent  of  the  company,  with  respect 
to  the  management  of  a  particular  train. 
If  the  order  was  an  unreasonable  one,  it  was 
held  to  be  no  answer  to  say,  that  a  fellow 
servant  of  the  injured  party  was  also  guilty 
of  negligence  in  its  execution.  So  when  a 
foreman  of  a  set  of  hands,  whose  business 
was  to  repair  cars  on  a  track  in  the  yard 
in  which  it  was  the  custom  to  make 
up  trains,  placed  a  hand  under  a  car  to  work, 
and  failed  to  use  reasonable  care  to  protect 
him  from  the  danger,  his  negligence  was 
imputed  to  the  company^.  The  L.  S.  &  M.  8. 
R.  W.  Co.  V.  Lavalley,  36  O.  8.  221.  It  was 
also  held  that  it  was  the  duty  of  the  com- 

iiany  to  make  such  regulations  or  provisions 
or  the  safety  of  its  employes  as  will  cflTord 
them  reaiK>nable  protection  against  the  dan- 
gers incident  to  their  employment. 

In  view  of  these  principles,  did  the  court 
err  in  holding  that  there  was  no  default  or 
neglifi^ence  imputable  to  the  company,  in 
running  this  train,  or  rather  that  there  was 
no  evidence  tending  to  show  that  the  com- 
pany was  liable? 

The  answer  avers  that  every  precaution 
was  taken  to  guard  against  injury  to  pas- 
sengers and  employes,  and  that  b^  rules  and 
regulations  and  by  other  means,  it  had  done 
allin  its  power  to  accomplish  that  end,  but 
no  evidence  of  this  appears  in  the  bill  of  ex- 


ceptions, which   is  said  to  contain  all  the 
evidence. 

The  evidence  strongly  tends  toshow  that  the 
locality  is  a  dangerous one^  that  it  was  adouble 
or  triple  curve,  and  that  it  was  impossible  for 
ooe  engaged  at  work  where  the  deceased  was, 
to  see  an  approaching  train  but  a  short  dis- 
tance; that  there  were  several  public  cross- 
ings which  the  train  had  to  cross  in  approach- 
ing the  place  where  deceased  was  at  woik  ; 
that  it  was  in  a  thickly  settled  neighbor- 
h(K)d  within  the  city  limits;  that  no  signal 
of  the  train's  approach  was  given  by  bell  or 
whistle,  either  at  these  crossings,  or  in  ap- 
proaching the  curve,  which  he  could  have 
heard  if  given,  and  that  the  train  was  en- 
gaged in  a  brisk  race  with  another  train  on 
a  parallel  road.  One  passenger  says,  "  the 
train  was  going  at  a  terrific  rate  of  speed. 
I  was  thrown  against  the  window,  the  veloc- 
ity of  the  train  Jthrew  me."  Another  says, 
*^  the  train  was  behind  time,  and  was 
racing  with  the  O.  &  M.  train ;  that  in 
goin^  around  this  curve  he-  was  thrown 
off  his  feet.  8till  another  gives  a  graphic 
description  of  this  exciting  race  and  several 
testify  that  no  signals  were  given.  It  was  a 
train  in  charge  of  a  conductor  and  engineer. 
There  was  no  evidence  tending  to  show  that 
this  dangerous  proceeding  was  owing  to  the 
recklessness  of  the  engineer.  For  au|;ht  ap- 

S earing  it  was  in  strict  accord  with  the 
irections  of  the  conductor  and  with  the  rules 
and  regulations  of  the  company.  In  the  absence 
of  proof  to  that  effect,  the  court  below  erred  in 
assuming  that  Martin  Dick  came  to  his  death 
by  the  negligence  of  the  engineer  and  in 
holdinff  as  it  must  have  done  that  there  was 
no  evidence  tending  toshow  that  the  company 
was  liable. 

Whether  the  company  is  responsible  for  the 
culpable  conduct  of  the' engineer,  in  case  it 
should  appear  it  had  exercised  proper  care  for 
the  safety  of  its  employes, or  w nether  in  such 
a  case  the  engineer  is  to  be  regarded  as  a  fellow 
servant,  and  so  within  the  rule  in  Whalan's 
cast%  we  need  not  now  determine.  All  we.  now 
decide  is  that  the  evidence  given  to  the  jury 
tended  to  make  a  case  of  liability  against  the 
company,  and  it  was  for  the  jury,  under  proper 
instructions,  to  determine  the  question  at 
issue. 

By  the  act  of  1872  (69  O.  L.  49)  the  com* 
panv  is  made  liable  in  damages  occasioned  by 
a  failure  of  the  engineer  to  sound  the  whistfo 
and  ring  the  bell  at  a  public  crossing  on  the 
same  level  with  its  track.  Whether  this  is  for 
the  protection  of  travellers  on  the  public  way 
only,or  extends  to  persons  working  upon  the 
track,  we  need  not  now  consider.  We  think  that 
even  in  the  absence  of  such  a  statute,  it  is  the 
duty  of  the  company  to  make  and  enforce 
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reaflonable  rules  and  regulations  to  guard 
against  danger  at  such  cros^ingis  and  in  dan- 
gerous places,  as  this  apparently  was,  and 
that  deceased,  when  he  entered  the  employ- 
ment, had  a  right  to  expect  the  performance 
of  that  duty. 

Judgment  reversed  and  cause  remanded  for 
a  new  trial. 

[To  appear  in  88  0.  SJ] 
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ACTION  AGAINST  EXECUTOR. 


SUPREME  COURT  OP  OHIO. 


Delaplane  V,  Smith. 


October  31,  1882. 

1.  Under  Sectlnn  85  nf  the  "  act  to  provide  for  the 
vettlement  of  the  estNti^s  of  deof*a«ed  perKoim,'*  (1 8.  A 
C.  686 1  an  ai*tion  to  charge  an  executor  nut  required 
to  give  lK>nd  upon  a  claim  ai^alnM  tlie  estate  of  hia 
testator  canonlv  be  brouglit  within  four  years  from 
the  time  of  hia  appointment  i^a  such  exec^utor, 
where  due  notice  of  auoh  appointment  has  been  pub- 
liahi'd  aa  required  bv  law. 

2.  The  last  will  of  R.  F.  was  probated  in  1880.  and 
letters  testamentarv  isaued  to  the  executors  named 
therein.  Due  notfce  of  their  aiipointment  was  pub- 
lislied  witliin  thre«*  months  and  they  entered  upcm 
the  diM'harge  of  their  trust.  The  will  pnivided  that 
no  bond  should  be  required  of  them  and  none  was 
givi-n. 

In  a  proceeding  to  contest  the  validity  of  the  will 
in  the  oourt  of  common  pleas  It  was  declared,  in  1876, 
not  to  be  the  will  of  the  testator.  Thereupon,  tlie 
probate  court  appointed  an  admin iatrator  of  the  es- 
tate to  whom  plaintlfT,  for  the  first  time,  presented  a 
«laim  against  the  estate  for  allowance,  and.  the  same 
being  disallowed,  bnmght  suit  witliin  six  months. 

Held  :  Plaintiff  'a  claim  ia  barred  by  the  provisions 
of  Section  86  of  the  act  of  BCarch  23d,  1840.    (1  S.  A  C. 

EtroT  to  the  District  Court  of  Pickaway 
County. 

On  the  17th  day  of  March,  1869,  the  will  of 
Robert  A.  Foresman  was  admitted  to  pix>bate 
in  the  Probate  Court  of  Pickaway  County, 
and  on  the  fame  day  letters  testnmentary 
were  issued  to  Charles  S.  and  Elizabeth  C. 
Foresman,  no  bond  being  reouired  of  them. 
Within  three  months  iherearter  due  notice 
of  their  appointment  was  published  as  re- 
quired by  law. 

These  executors  entered  upon  the  discharge 
of  their  duties  and  continued  the  execution 
of  the  trust  until  July,  1876,  when  the  will 
was  set  aside  in  a  proceeding  in  the  common 
pleas  court  to  contest  its  validity. 

Thereupon  the  probate  court,  in  September 
of  the  same  year,  appointed  Jacob  D.  Dela- 
plane,  the  plaintiff  in  error,  administrator  of 
the  estate,  who  took  possession  of  the  assets 
of  the  estate  unadministered  up  to  that  time. 
On  the  26th  day  of  October  following,  the  de- 
fendant in  error,  duly  presented  for  allowance 
to  the  administrator,  his  claim  ajprainst  the 
estate,   upon  which    the   action  below  was 


founded,  and  the  same  was  rejected.  Within 
six  months  suit  was  brought. 

The  defense,  made  by  the  answer,  was  that, 
more  that*  four  years  having  elapsed  since 
the  appointment  of  the  executors  before  the 
claim  was  presented  for  allowance,  the  action 
was  barred. 

A  demurrer  to  this  defense  was  sustained, 
and  defendant,  not  pleading  further,  judg- 
ment was  rendered  for  plaintiff  for  the  amount 
of  his  claim.  Upon  proceedings  in  error,  the 
case  was  reserved  in  the  district  court. 

Charles  J.  Delaplane  for  plaintiff  in  error. 
W.  F.  Hurst  for  defendant  in  error. 

LONGWORTH,  J. 

I.  Section  85  of  the  Administration  Act, 
(1  S.  &  C.  585),  was  a  part  of  the  act  provid- 
ingfor  the  settlement  of  estates  of  deceased 
persons,  passed  March  23, 1840,  (1  S.  &  C.  666), 
under  which  all  executors  were  required  to 
give  bond.  It  was  clearly  the  intent  of  the 
legislature  that  the  liuiitation  of  this  section 
should  inure  to  the  benefit  of  everv  executor 
and  administrator:  nor  do  we  think  that 
this  intent  changea  with  the  passage  of  the 
subsequent  act  of  Feb.  5th,  1847,  (1  S.  &  C. 
614).  whereby,  in  certain  specified  cases,  exe- 
cutors may  i>e  excused  from  givine  bond. 

We  are  satisfied  that,  in  cases  where  no 
bond  is  required  or  given,  the  statute  begins 
to  run  from  the  time  when  the  executor  be- 
comes qualified,  notice  having  been  duly 
given,  and  the  creditors  right  to  sue  and  re- 
cover accrues. 

The  absurd  results  to  which  a  contrary  con- 
struction would  inevitably  lead  are  well  il- 
lustrated by  reference  to  other  portions  of  the 
act.  All  executors  and  administrators  arc  re- 
quired to  render  their  first  accounts  withiii 
eighteen  months  "  after  havvnq  giten  tend,"  (1 
S.  1^  C.  597)  ;  and  they  are  allowed^  eighteen 
months  from  the  time  of  giving  bond,  in  which 
to  collect  assets,  until  the  expiration  of  which 
time  no  suit  can  be  brought  against  them, 
(1  S.  &  C.  584).  Should  we  hold  that  these 
limitations  do  not  apply  in  the  case  of  an  exe- 
CMU^rnot  required  to  give  bond,  it  would  be  dif- 
ficult to  say  when  he  could  be  compelled  to 
settle  the  estate,  or  whether  any  suit  could 
ever  be  brought  against  him. 

II.  It  is  further  urged  that^the  will  having 
been  set  aside,  Charles  and  Elizabeth  Forea- 
man  never  were  executors  in  the  sense  that 
the  creditor  was  required  to  present  his  claim 
to  them  for  allowance.  To  this  it  is  a  suffi- 
cient answer  that  he  might  have  so  presented 
it,  and  maintained  his  action  hao  it  been 
disallowed.  It  has  never  been  held  in  this 
state,  or  as  far  as  I  have  been  able  to  discover, 
elsewhere,  that  the  rights  of  a  creditor  are  af- 
fected or  hindered  by  the  pendency  of  a  pro- 
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ceeding  tocontest  the  validity  of  a  will  duly 
probated.  His  rights  exist  and  are  preserved 
irrespective  of  the  question.of  the  validity  or 
invalidity  of  the  will.  The  statute  begins  to 
ran  against  his  claim  from  the  time  when  he 
might  properly  beffin  an  action.  (See  m 
this  connection  Bradford  v.  Boudinot,  a  Wash. 
C.  C.  122). 

The  judgment  of  the  court  of  common  pleas 
is  reversed,  the  demurrer  to  the  answer  over- 
ruled, and  the  cause  remanded, 

[To  appear  in  38  0.  S.] 


♦  • » 


AWARD   OP   TOWNSHIP    TRUSTEES- 
RELATIONSHIP. 


SUPREME  COURT  OP  OHIO. 


RoBB  V.  Bbachman. 


October  31,  1882. 
In  an  action  by  a  part  owner  of  a  partition  fence. 


asainat  anotlier  part  owner,  to  recov«>r  half  the  value 
of  tiie  fence  awarded  by  the  township  trustees,  an  ob- 
jection thst  one  of  the  trustees  making  tftie  aw.ard 


was  a  son-in-law  of  the  plaintiff,  is  waived,  where 
the  defendant  knowing  such  relationship,  made  no 
Direction  until  after  the  award  was  made. 

Error  to  the  District  Court  of  Highland 
County. 

The  or]|;inal  action  was  commenced  by  the 
plaintiff  in  error  against  the  defendant  in 
error,  under-  the  first  section  of  the  act  relat- 
ing to  fences  and  inclof^ures,  (S.  &  C.  548),  to 
recover  one-half  the  value,  as  awarded  by  the 
township  trustees,  of  a  fence  erected  by  him, 
and  which  constituted,  as  he  alleeed,  a  |*ar- 
tition  fence  between  his  and  the  defendant's 
incloBures. 

In  his  amended  petition,  the  plaintiffstates 
his  cause  of  action  as  follows:  That  he  hud 
theretofore  erected,  on  one  of  the  lines  of  his 
land,  in  Dodson  Township,  Highland  County, 
a  feriee,  in  all  respects  such  as  a  good  hus- 
bandman ought  to  keep;  Ihat  the  defendant 
is  the  owner  of  the  land  adjoining  thereto, 
and  has  an  indoeureon  the  opposite  side  of  said 
fence,  so  that  said  fence  answers  the  purpose 
of  inclosing  the  defendant's  field :  that  the 
defendant  has  not,  at  any  time,  paid  to  the 

Jilaintiff  one-half  the  cost  and  value  of  said 
ence,  as  he  is  required  to  do  by  the  statute 
in  such  case  made ;  that  for  tfie  purpose  of 
ascertaining  one-half  the  value  thereof,  the 
plaintiff  duly  notified  the  defendant,  in  writ- 
ing, seven  days  previous  to  September  9, 
1866,  that  on  said  day  he  would  require  the 
township  trustees  ofsaid  Township  of  Dodson, 
to  determine  and  fix  such  value  on  actual 
view :  that  on  said  day,  the  said  trustees,  on 
actual  view  ofsaid  fence,  and,  in  the  presence 
and  by  consent  of  the  agent  of  the  defendant, 
did  determine  and  fix  one-half  the  value   of 


said  fence  to  bo  $118.63,  and  did,  by  writing 
under  their  hands  (a  copy  whereof  is  at- 
tached), adjudge  the  defendant  to  pay  the 
Eiaintiff  baid  bum;  wherebj^  the  defendant 
iscuiiie  indebted  to  him  in  said  sum  of  money, 
and  whieh  the  plaintiff  avers  was  then  due 
and  payable ;  yet  the  defendant,  though  often 
requested,  has  not  paid  the  same  nor  any 
part   thereof. 

Issue  was  taken  on  the  petition  by  answer. 
The  trial  resulted  in  a  judgment  for  the  de- 
fendant. 

On  error,  this  court  reversed  the  Judgment 
and  remanded  the  case  for  re-trial.  The  case 
is  reported  iu  24  Ohio  St.  3.  On  further  pro- 
ceedings in  the  common  pleas,  the  defendant, 
on  leave,  filed  an  additional  answer,  setting 
forth  the  following  facts:  '*That  said  award 
was  made  by  two  only  of  said  township 
truste('^ — (o  wit,  Eli  Roush  and  B.  A.  Selph  ; 
that  the  award  ti^as  irregular  and  invalid  for 
the  reason  that  said  Selph  was,  at  the  time  of 
viewing  said  fence  and  making  said- award 
the  husband  of  one  of  the  plaintiff's  daugh- 
ters. Wherefore,  the  defendant  alleged  said 
Selph  was  incompetent  to  act  as  such  trustee 
in  viewingsaid  fence  and  making  said  award; 
that  there  was  no  legal  quorum  present  at  the 
view  ofsaid  fence  and  making  of  said  award; 
and  that  the  award  is  inyalid  and  of  no  force 
or  effect  in  law." 

The  coutt  having  overruled  a  demurrer  ta 
this  answer,  gave  tne  plaintiff  leave  to  file  a 
reply,  which  was  filed  acccordingly. 

^fhe  reply  avers  that  said  Selph 's  alleged  re- 
lationship to  the  plaintiff  was  known  to  the 
defendant  at  the  time  of  making  said  awards 
and  that  no  objection  was  then,  or  afterward, 
made  to  said  Selph  acting  as  such  viewer. 
It  also  avers  that  Doth  the  defendant  and  hia 
attorneys  well  knew  of  said  alleged  relation- 
ship wfien  the  original  answer  was  filed,  but 
aid  not  allege  the  same  as  an  objection  to  the 
plaintifi''H  recovery. 

A  general  demurrer  to  this  reply  was  inter- 
posed and  sustained;  whereupon,  the  plaint- 
iff not  asking  leave  to  plead  further,  the  defend- 
ant moved  for  final  judgment  in  his  favor 
against  the  plaintiff;  and  judgment  was  ren- 
dered accoraingly. 

The  judgment  was  affirmed  by  the  district 
court ;  and  the  object  of  the  present  petition 
in  error,  is  to  ootain  the  reversal  of  these 
judgments. 

Harrison,  Olds  &  Marsh  for  plaintiff  in  er- 
ror. 

Ulrich  Sloan  for  defendant  in  error. 

Whitb,  J. 

The  judgment  of  the  court  of  common 
pleas  is  sought  to  be  supported  on  th» 
ground  that  the  award  of  the  township  trusi- 
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toes  was  not  merely  voidable,  but  absolutely 
Void.  We  cannot  assent  to  this  proposition. 
There  was  no  statute  incapaeitatins  Selph 
from  acting  in  the  matter.  The  oDJection 
related  to  tne  regularity  of  the  action  of  the 
trustees,  which  objection  it  was  competent 
for  the  parties  to  waive,  if  they  saw  proper 
todosa  Had  the  objection  been  seasonably 
made  it  may  be  that  Selph  would  not  have 
acted,  and  that  the  services  of  the  other 
trustee  would  have  been  obtained,  against 
whom  the  objection  might  not  exist.  In  the 
Inhabitants  of  Ipswich  v.  The  Countv  Com- 
missioners, (10  Pick.  619),  it  was  held  that, 
"If  a  party  to  the  proceedings  of  county 
commissioners  in  laying  out  a  highway,  has 
notice  that  one  of  them  is  not  disinterested, 
but  takes  no  exception  to  such  commission- 
er's acting,  until  after  the  highway  is  estab- 
lished, he  will  be  deemed  to  have  waived  any 
exception  on  that  account." 

It  was  said  in  the  opinion,  by  Shaw,  C.  J., 
that, ''  By  consenting  to  proceed  with  full 
knowledge  of  the  ground  of  exception,  the 
exception  was  waived."  And  in  Wakefield 
9.  Railway  Co.,  (6  B.  db  S.  "i"  pp.  794,  802), 
Cockburn,  C.  J.,  in  speaking  to  this  point, 
said:  '* Nothing  is  better  settled  than  this, 
that  a  party  aware  of  the  objection  of  inter- 
est cannot  take  the  chance  of  a. decision  in 
his  favor,  and  afterwards  raise  the  objection." 
See,  also,  Kellogg  v.  Brown,  32  Conn.  106,  and 
note;  In  matter  of  Helltown  Road,  )8  Pa. 
St.  238 ;  Road  in  Allen  Townt^bip.  tW.  463. 

We  do  not  mean  it  to  be  implied  that  such 
an  objection,  if  not  waived,  would  be  availa- 
ble in  cases  where  a  competent  number  of 
trustees  can  not  be  had  free  from  the  objec- 
tion, and  the  function  to  be  performed  b\  the 
trustees  can  be  exercised  by  no  other  body. 
But  where  a  competent  body  can  be  had  not 
subject  to  the  objection,  such  body  ought  to 
be  obtained  when  the  objection  is  made. 

Judgment  reversed,  demurrer  to  the  reply 
overruled  and  cau^e  remanded. 

[To  appear  in  38  O.  S.] 


•4-#" 


RAILROAD— RERP0N8IBILITY  FOR  IN- 
JURY TO  STOCK. 


SUPREME  COURT  OF  OHIO. 


P.  C.  &  St.  L.  R.  Co.  t?.  Smith. 


October  31, 1882. 

1.  Under  the  act  of  April  18th,4874,  (71  O.  L.  85), 
a  railroad  oompany,  which  has  netrlected  to  keep  a 
feii«*e  at  the  side  or  itn  imckln  nafflHent  repair,  is 
liable  to  the  owner  of  11  ye  stock  inlared  by  reason  of 
such  nefflect;  notwlthstandinK  the  factt  that  the  owner 
past  urea  such  live  stock  on  adjiiceot  lands  with 
knowledse  of  the  insanicdencj  of  the  fence. 

2.  By  the  terms  of  the  statute,  the  duty  of  main- 
taining the  fence  in  solBoient  repair  is  ImposeS  upon 


the  company,  and  it  eannol  escape  responsibility  by 
showlnff  that  it  bad  no  notice  of  the  aotoal  oonoltiiMi 
of  tlie  fince. 

Error  to  the  District  Court  of  Oreene 
Countv. 

William  Smith  brought  an  action  in  the 
Common  Pleas  Court  of  Greene  County, 
against  the  Pittsburgh,  Cincinnati  A  St. 
I^uis  Railway  Comnany,  to  recover  damasea 
for  the  negligent  killing  of  his  horse.  He 
allege'l  that  defendant  was,  by  law,  bound  to 
construct  and  maintain  a  good  and  sufficient 
fence  on  both  sides  of  its  railroad,  upon  and 
across  the  lands  of  plaintiflf,  and  to  keep  the 
same  in  good  repair,  sufficient  to  prevent 
horses  or  cattle  from  endangering  them- 
selves by  getting  on  the  track;  but  that  in- 
stead of  so  doing,  defendant  allowed  the 
fence  to  become  dilapidated,  by  reason  of 
which  the  horse  was  enabled  to 'stray  upon 
the  railroad  track  and  was  killed,  without 
fault  on  plaintiff's  part.  Defendant  denied 
that  the  rence  was  in  bad  condition,  and  that 
the  horse  was  killed  through  any  negligence 
on  its  part.  At  the  trial  the  court  was  asked 
to  charge  the  jury : 

1.  If  ^ou  find  that  defendant  was  bound  to 
maintain  a  good  and  sufficient  fence  along 
the  line  of  its  road  at  the  point  where  the 
horse  got  out  of  plaintiff's  enclosure,  and  to 
keep  said  fence  in  repair,  then  if  you  also  find 
that  with  the  knowledge  of  the  plaintiff  the 
fence  was  out  of  repair  and  he  gave  no  notice 
to  the  agent  of  the  defendant  for  receiving 
and  shipping  freight  at  the  station  on  the 
line  of  its  road  nearest  the  place  where  said 
fence  was  out  of  repair,  that  said  fence,  or  a 
portion  thereof,  on  the  line  of  its  said  road 
was  out  of  repair,  stating  where,  how,  and 
the  probable  cost  of  repairing  the  same,  24 
hours  before  the  allegea  injury,  and  did  not 
repair  the  fence  himself,  and  by  ris^son  of  the 
defective  condition  of  the  fence,  the  horse  of 
the  plaintiff  got  upon  the  track  and  was 
killed  without  carelessness  or  negligence  of 
the  agents  of  the  defendant  in  operating  the 
train,  the  plaintiff  cannot  recover.  Which 
was  refused. 

2.  If  you  find  that  the  horse  was  discovered 
as  soon  as  he  reasonably  could  have  been,  and 
the  whistle  was  blown,  and  the  brakes  ap- 

Slied,  and  the  train  could  not  probably  hav« 
een  checked,  before  striking  the  horse,  the 
plaintiff  cannot  recover,  though  the  train 
was  not  checked.    Which  was  refused. 

8.  If  ;^ou  find  that  the  horse,  though  seen  b^ 
the  engineer,  was  running  upon  the  track,  if 
he  left  it  and  continued  tp  run  not  near 
enough  to  have  been  ui  danger,  and  the 
whistle  was  blown  and  the  horse  returning 
to  the  track,  the  brakes  were  applied  and  the 
train  was  checked,  but  could  not  probably 
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then  have  been  checked  before  the  horse  was 
struck  by  the  train,  the  plaintiff  cannot  re- 
cover. Which  was  refused  as  asked,  but  was 
given  with  the  addition,  *'  on  the  ground  of  the 
negligence  or  carelessness  of  the  defendant  in 
running  the  train." 

4.  If  the  horse,  though  seen  bv  the  enei- 
neer,  was  running  at  the  side  of  the  track, 
not  near  enough  to  have  been  in  danger,  ana 
the  whisUe  was  blown,  but  the  train  could  not 
probably  have  been  checked  after  he  got  upon 
the  track  before  he  jumped  into  the  briage, 
or  was  struck  by  the  train,  the  defendant  is 
not  liable.  Which  was  refused  as  asked,  but 
was  given  with  the  addition,  ''on  the  ground 
of  the  negligence  or  carelessness  of  the  defend- 
ant in  running  the  train." 

The  court  tnereupon  charged  the  jury  in 
substance  that,  the  company  being  bound  to 
maintain  a  sufficient  fence,  the  plaintiff  had 
a  right  to  relv  on  this,  and  to  turn  his  horse 
into  the  inclo9ure;'and  if  he  escaped  there- 
from by  reason  of  the  insufficiency  of  the 
fence  and  went  upon  the  track  and  was  killed, 
the  company  would  be  liable. 

The  jury  found  for  the  plaintiff,  and  judg- 
ment was  rendered  umn  the  verdict.  This 
judgment  was  affirmeo  in  the  district  court. 

Charles  Darlington,  for  plaintiff  in  error. 

Gatch  &  Wilson,  for  defendant  in  error. 

LONGWORTH,  J. 

The  Act  of  April  18th,  1874,  (71  0.  L.  85), 
imposes  upon  railway  companies  the  duty  of 
fencing  their  roads  and  keeping  the  fences  in 
repair.  In  case  of  default  it  gives  to  the 
land-owner  the  right  to  erect  or  repair  the 
fence  himself,  after  notice  to  the  company, 
and  to  recover  the  cost  from  the  company. 
It  further  provides:  "And  every  such 
railroad  company  shall  be  liable  for  all 
damages  sustained  in  person  or  property, 
in  any  manner,  by  reason  i  of  the  want 
or  insufficiency  of  such  fende,  &c.,  or  any 
carelessness  or  neglect  of  said  company, 
their  agent  or  agents  in  constructing  or  keep- 
ing the  same  in  repair." 

By  the  terms  of  the  act  no  duty  is  imposed 
upon  the  land-ownefj  he  is  invested  simply 
with  a  right  or  privilege  which  he  may  or 
may  not  exercise  at  his  election.  The  duty 
is  upon  the  company.  To  hold  that  where 
this  duty  is  neglected,  the  land-owner  must 
take  the  risk  of  pasturing  his  stock  without 
the  protection  or  a  sufficient  fence  is  simply 
to  nullify  the  terms  of  the  statute.  It  is  cer- 
tainly not  too  much  to  say  that  he  may  fairly 
presume  that  the  company  having  neglected 
to  keep  the  fence  in  proper  condition,  will 
take  care  to  so  run  its  trains  as  not  to  injure 
stock  which  may  escape  and  stray  upon  the 
railroad  track. 


It  was  held  in  Rogers  v.  R.  R.  Co.,  1  Allen 
16,  that  a  railroad  company,  which  is  bound 
to  erect  and  maintain  a  sufficient  fence,  is 
liable  in  damages  if  a  horse,  feeding  in  an 
adjacent  pasture  escapes  through  a  defect  in 
the  fence  and  is  killed  by  the  cars,  without 
proof  of  any  care  on  the  part  of  the  plaintiff 
to  jprevent  such  an  escape.  In  delivering  the 
opinion  of  the  court  in  that  case.  Chapman, 
J.,  remarked  :  *'  The  plaintiff  had  a  right  to 
place  his  colt  in  his  pasture  to  feed,  and  was 
under  no  obligation  to  the  defendants  to  use 
any  care  to  prevent  his  escape^  by  i^ason  of 
their  neglect  to  maintain  the  fence.  It  was 
for  them  to  use  the  necessary  care  to  prevent 
such  an  escape,  and  their  dutv  would  not  be 
transferred  to  the  nlaintiff,  by  giving  him 
notice  that  the  colt  tiad  escaped  two  or  three 
times  before,  and  been  upon  the  track ;  and 
so  evidence  of  such  notice  would  be  immate- 
rial. The  plaintiff  would  still  have  a  right, 
as  between  him  and  the  defendants,  to  use 
his  pasture  as  before;  and  the  due  care  to 
prevent  the  escape  through  the  defect  of  the 
fence  would  still  be  the  duty  of  the  defend- 
antn.-' 

I  have  not  thought  it  well  to^  dik>cuss  the 
numerous  cases  bearing  upon  this  subject  as 
the^  turn  upon  the  construction  of  statutes 
which  vary  in  different  states. 

Judgment  affirmed. 

[To  appear  in  38  0.  S.] 
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SUPREME  COURT  OF   OHIO. 


Hon.  John  W.  Okby,  Chief  Justice;  Hon. 
William  White,  H<m.  W.  W.  Johnson,  Hon. 
Geo.  W.  McIlvainb,  Hon.  Nicholas  Lono- 
woRTH,   Judges. 

Tuesday,  November  7, 1882. 

GENERAL  DOCKET. 

No.  9.  Julius  C.  Bo  wen  et  al.  v.  Charles  L.  Bowen 
et  al.  Error  to  the  Distriot  Court  of  Washington 
oounty. 

LoNOWORTB,  J.,  Hdd:  ^  ^    ,,^^ 

1.  Previous  to  the  Act  of  May  27. 1«79,  (76  O.  L.  118), 
an  action  by  the  next  of  kin  of  a  tesUtor  against  bis 
executorH  to  obtain  a  decree  declaring  the  renlduary 
clause  of  the  will  vi lid  for  unoerUlnty,  and  not  hIiow- 
ing  plaintifA  to  be  entitled  to  any  relief  beyond  nnrh 
atljudication,  oannot  be  maintained  prior  to  the  set- 
tlement of  the  estate. 

2.  The  Act  of  April  17, 1857.  (1  S.  A  C.  619,  Rev.  8t. 
}{  619&-e20i),  fUrnUlies  h  complete  and  adequate  reme- 
dy to  the  next  of  kin  to  recover  their  distribntive 
shares  of  the  eaUte  where  It  can  be  shown  that,  in 
respect  to  any  portion  of  his  esUte,  the  tesUtor  died 
inteaUte. 

Judgment  aflHrmed. 
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174.  Alfred  T.  Newton  et  al.  v^  Karl  J.  Hammond. 
Error  to  the  District'  Ck>art  of  Summit  county. 

McIiiVAHOB,  J.,  Held: 

1.  It  is  made  the  duty  of  guardians,  by  statute, 
when  their  wards  arrive  at  age,  to  make  final  settle* 
ment  of  their  accounts  in  the  probate  court. 

2.  The  Jurisdiction  of  probate  courts  over  the  set- 
tlement of  such  accounts  is  exclusive. 

8.  A  right  of  action  on  a  guardian's  bond  to  recover 
from  the  sureties  the  amount  remaining  in  the 
hands  of  the  guardian,  first  aoi*rues  to  the  ward  when 
such  amount  is  ascertained  by  the  prolaate  court  on 
the  settlement  of  thejguanlian*s  final  account.  Bart- 
lett  V.  Humphries,  7  Onlo  Part  1. 228,  explained. 

4.  Mere  delay  of  a  wiird  on  his  arriving  of  age  to 
compel  bis  guardian  to  settle  his  accounts  in  the  pro- 
bate court,  does  not  discharge  the  sureties,  notwith- 
standing the  guardian  may,  in  the  meantime,  have 
l>e<4)me  Insolvent. 

Judgment  affirmed. 

1272.  Hiram  Rankin  et  al  v,  James  M.  Han  nan,  Ad- 
ministrator of  James  H.  Guthrie.  Error  to  the  Dis- 
trict Court  of  Gallia  County. 

JOHMSON,  J.,  H^d  .* 

That  where  an  administrator  in  his  own  behalf  tes- 
tifies to  a  certain  conversation  and  an  agreement  be- 
tween his  intestate  and  the  opposite  party,  wliich 
was  material  to  the  Issue,  the  otner  party  may  testify 
as  to  the  same  transaction-  and  conversation,  under 
the  third  exception  to  Section  6242.  Rev.  Stat. 

Judgment  reversed  and  cause  remanded. 

149.  The  Ohio  National  Bank  v.  Cook  et  al.  Error 
to  the  District  Court  of  Cuyahoga  County. 

Whitb,  J.,  Hefd: 

The  character  of  the  liability  of  the  drawer  of  a  bill 
of  exchange  nmst  be  determined  from  tlie  instru- 
ment itself ;  and  the  addition  of  the  word  **  agent " 
to  his  name,  without  anything  else  on  the  Instru- 
ment indicating  his  principal,  does  not  relieve  him 
f  rt »m  personal  liability  aa  drawer  of  the  bill. 

Judgment  of  the  district  court  reversed,  and  that 
of  the  common  pleas  affirmed. 

721.  Philip  Kumler,  City  Solicitor,  v.  Samuel  Sils- 
bee  and  atiother.  Error  to  the  District  Court  of  Ham- 
ilton County. 

Qkhv    O    J 

The  act  of  March  25, 1880,  (77  O.  L.,  88,  {2), '« To  au- 
thorise municipal  corporations  to  use  or  grant  the 
use  of  the  streets,  avenues,alleys  and  public  places,for 
certain  purposes,''  is  not  in  conflict  with  art.  2,  {28,  or 
art.  18,  fl,  of  the  constitution. 

Judgment  affirmed. 

81.  Henry  F.  Brown  v.  George  Hildebrand.  Error 
to  the  District  Court  of  Hancock  Omnty.  Judgment 
affirmed.  No  penalty  or  fee,  and  there  will  be  no  fur- 
ther report. 

172.  John  Todd  et*al.  v.  James  B.  Hughes  et  al. 
Error  to  the  District  Court  of  Mahoning  County. 
Judgment  affirmed,  following  The  State,  ex  rel.  v. 
Bfatthews,  10  O.  S.  481.  And  see  Mayor,  etc,  of  Balti- 
more V.  Stirling,  29  Md.  48:  Harding  v.  Yarmouth,  6 
Allen  277.  No  penalty  or  fee,  and  there  will  be  no 
further  report. 

191.  W.  8.  Dunn  A  Co.  v.  Ferdinand  Springmeir.  et 
al.  Error  to  the  District  Court  of  Hamilton  County. 
Judgment  affirmed.  Plain tiflb  in  error  adjudged  to 
pay  125.00  attorney's  foe  for  defendants,  and  |25.00 
penalty.    There  will  be  no  further  report. 

789.  John  W.  Rutherford  et  al.  v.  Henry  Brach- 
man,  et  al.  Error  to  the  District  Court  of  Hamilton 
County.    Order  of  revivor  by  agreement. 


784.  Lake  Shore  A  Michigan  Southern  Railway  Co.«. 
Abram  D.  Scofield.  Error  to  the  District  Omrt  of  Ln- 
caa  County.    Settled,  dismissed  and  Coata  paid. 

1817.  Justina  Bugh  t;.  Elisabeth  Rtuntenn  etal.  Er- 
ror to  the  District  Court  of  Pickaway  county.  Time 
for  filing  printed  record  extended  for  ninety  days. 

1818.  D.  J.  Crouse  v.  David  B.  Wagner.     Error  to 

the  District  Crmrt  of  Pickawinr  c«ounty.    Time  for  fil- 
ing printed  record  extended  for  ninety^aya. 

1819.  Shlelds,May  A  Co.  v.  Scioto  Machine  Works  el 
al.  Error  to  tlie  District  Of>urt  of  Picknwav  oounty. 
Time  for  filing  printed  record  extended  for  ninety 
days. 

MOTION  DOCKET. 

161.  James  Secor  et  al.  v.  Samuel  B.  Witter  et  al. 
Motion  to  ditipense  with  printing  in  cause  No.  187  on 
the  General  Ducket.    Motion  withdrawn  by  leave. 

168.  Newhall,  Gale  A  Co.  v.  Solomon  liangdnn  A 
Ci>.    Motion  to  re-instate  cause  No.  168  on  the  General 

Docket.    Motion  granted  and  cause  re-instated. 

164.  Hamilton  Green  v.  Township  Trustees  of  Paint 
Township,  Fayette  County.  Motion  for  stav  of  exe- 
cution in  cause  No  1880  on  the  General  Docket.  Mo- 
tion granted  and  bond  filed  in  the  sum  of  |500. 

165.  Elijah  B.  Hsil,  Treasurer  of  Lucas  County  v. 
First  Presbyterian  Cimrch  of  Toledo.  Motion  to  take 
cause  No*  1334  on  the  General  Docket  out  of  its  order 
for  hearing.    Motion  granted. 

166.  Elijah  B.  Hall,  Treasurer  of  Lucas  County  v. 
James  T.  Southard  et  al.  Motion  to  advance  cause 
No.  1885  on  the  General  Docket  to  be  heard  with 
cause  No.  1884.    Motion  granted. 

167.  Elijah  B.  Hall,Treasurer,  Ac.  v.  Charles  West  et 
si.  Motion  to  advance  cause  No.  1886  on  the  General 
Docket  to  be  heard  wit*:  cause  No.  1884.  Motion 
granted*. 

168.  Elijah  B.  Hall,  Treasurer,  Ac.  v.  Caroline  M. 
Field.  Motion  to  advance  cause  No.  1837  on  the  Gen- 
eral DcM'ket  to  be  heard  with  cause  No.  1334.  Motion 
granted. 

169.  Elijah  B.  Hall,  Treasurer,  Ac  v.  Murronsrh 
O'Brien.  Motion  to  advance  cause  No,  J888  on  the 
General  Doclcet  to  be  heard  with  cause  No.  1884 
Motion  granted. 

170.  James  Betts  et  al.  v.  Alexander  Harper  et  aL 
Motion  to  dismiss  No.  1002  on  tlie  General  DcK*ket  for 
want  of  printing  and  counter  motion  to  extend  time 
for  printing.  Miitlon  to  dlsmiBs.overruled  and  coun- 
ter motion  granted  with  leave  to  file  printed  record  in 
90da3rs. 

171.  Ohio  ex  rel  John  Myerv.  Edwin  Henderaon, 
City  Clerk,  Ac,  Motion  to  take  cause  No.  1882  on  the 
General  Docket  out  of  its  order  for  hearing.  Motion 
granted. 

The  supreme  court  called,  oasea  on  the  general 
docket  from  20)  to  276  inclusive,  Tuesday  morning. 

Numbers  207,  219,  221,  228,  281,  289  fmd  261  were 
marked  for  oral  argument,  all  the  other  caaos  were 
marked  submitted. 

An  additifinal  assignment  of  cases  for  oral  argu- 
ment will  be  made  and  published  in  a  few  days. 

A  class  of  fifteen  gentlemen  waa  examined  for  ad- 
mission on  Tuesday,  hut  the  report  of  the  committee 
on  the  9ame  had  not  been  announced  up  to  the  time 
of  going  to  press. 
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A91IITTSD  TO  FSAOTIOS. 

The  following  gentlemen  were  last  week 
examined,  and  by  tl)e  supreme  court  admit- 
ted to  practice  law  in  the  State  of  Ohio  : 

James  W.  Holcomb,  Ravenna,  Ohio;  Au- 
gustus, S.  Cole,  Ravenna,  Ohio;  Manus 
O'Donnell,  London,  Ohio;  Wm.  F.  Diefendorf, 
Ashland,  Ohio;  J.  W.  Bradley,  Jr.,  Cincin- 
nati, Ohio;  Wilbur  Parker,  Cleveland,  Ohio; 
N.  S.  Calhoun,  Cleveland,  Ohio;  Lucian  M. 
Dawson,  New  Richmond,  Ohio;  Henry  N. 
Galloway,  Columbus,  Ohio. 


♦  >  ♦ 


THB    DZFSVCS  07  DTDIOSHT    PSB80V8   CHAROID 

WITH  CSIXS. 

Judge  Wylie,  of  the  Common  Pleas  of 
Franklin  County,  has  been  winning  golden 
opinions,  ever  since  taking  his  seat,  by  the 
uniform  good  judgment  displayed  in  the  reg- 
ulation of  court  affairs,  and  the  exercise  of 
what  is  sometimes  called  "sound  discretion." 
In  no  case  is  this  more  apparent  than  in  the 
assignment  of  counsel  ft)r  the  defence  of  pris- 
oners who  have  no  means  whereby  to  employ 
counsel.  Upon  the  arraignment  of  prisoners 
it  had  become  customary  for  the  younger 
members  of  the  bar,  and  also  of  some  older 
members,  who  have  but  limited  practice  and 
yet  more  limited  ability  as  lawyers,  to  hang 
about  the  court  and  clamor  for  a  chance  to 
'* defend"  some  of  these  poor  unfortunates. 

The  idea  seems  to  have  never  entered  the 
minds  of  the  would-be  advocates,  that  the 
innocence  of  a  poor  man  is  harder  to  estab- 
lish than  of  a  rich  man,  and  that  as  every 
man  is  presumed  to  be  innocent  until  proven 
guilty,  the  poor  man  ought  to  receive  the 
benefit  of  as  able  counsel  as  can  be  procured. 
It  would  be  certainly  a  strange  kind  of  phi- 
lanthropy that  would  make  a  law,  giving  to 
courts  the  power  to  appoint  counsel  to  defctnd 
indigent  persons  charged  with  crime,  if  th^ 
law  were  to  be  interpreted  to  mean  that  in- 
competent shysters,  or  inexperienced  lawyers, 
were  to  be  assigned  merely  to  give  to  the  one, 
practice  and  a  fee,  and  the  other*  experience 
as  advocates.  It  would  be  a  mockery  of  jus- 
tice; and  yet  that  is  too  often  done.  Judge 
Wylie,  however,  with  the  royal  good  sense, 
and  the  fearlessness  that  always  characterizes 
those  judges  who  become  judges,  and  remain 
judges  as  long  as  they  live,  has  stepped  heav- 
ily upon  this  practice,  saying  plainly,  that 
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•*a  poor  prisoner's  chimceB  between  liberty 
and  conviction  should  be  entru.sted  to  none 
but  the  most  experienced  lawyers,  and  gen- 
tlemen whose  ability  in  unque.stioned/'  That 
he  *'  cannot  make  the  trial  of  s^uch  cas<*s  a 
school  for  young  attorneys/' 

The  justice  of  this  is  so  plain  that  the 
wonder  will  grow  that  it  was  not  long  since 
made  the  rule  rather  than  the  exception. 


forever,  and  the  same  is  true  of  nearly  every 
defamatory  political  s{)eaker.  The  reputable 
newspaper  forbears  because  it  i:^  a  sacred 
duty  to  the  puV>lio  and  to  the  innocent  that 
it  shall  forbear,  liut  by  what  rule  of  law 
or  of  social  or  moral  or  i)rofe.ssional  ethie6 
does  the  lawyer  attain  nis  warrant  for  a 
degree  of  licentiousness  that'  he  would  be 
shocked  to  see  in  the  editorial  columns  of  his 
1  newspaper? 


The  PhUaddphia  Times  has  the  following 
remarks  in  reference  to  the  murder  of  Col. 
Sfayback  by  Col.  Cockerill  at  St.  Loiiis:  If  repu- 
table newspapers  were  to  indulge  in  thelicen- 
tious  editorial  utterances  which  are  common 
among  even  reputable  law3'ers  in  both  our 
criminal  and  civil  courts,  and  which  are 
more  common  in  the  political  speeches  of  even 
reputable  campaign  orators,  newspapers 
would  be  excluded  from  intelligent  families, 
and  their  usefulness  would  be  speedily  ended 
in  their  respective  communities.  In  this 
declaration  we  take  no  account  of  the  mister- 
able  shysters  of  the  bar  who  could  not  be 
tolerably  decent  if  they  would,  nor  do  we  take 
note  of  the  petty  political  blackguards  who 
hang  on  the  edges  and  disgrace  every  party. 
There  are  disreputable  black -mail  newspapers 
which  correspond  with  legal  shysters  and 
political  blackguards,  but  we  now  deal  only 
with  reputable  lawyers  and  politicians  and 
newspapers.  And  why  is  a  degree  of  license 
tolerated  in  public  speech  that  would  not  be 
tolerated  in  the  public  press?  True,  the  news- 
paper goes  to  the  home,  but  so  must  the  pub- 
lic speech' where  newspapers  are  publisned, 
and  the  evil  of  licentiousness  in  utterances  is 
equal  in  both  cases.  We  have  heard  Phila- 
delphia lawyers,  who  stand  well  in  the  front 
of  the  bar  and  who  would  be  savagely  of- 
fended if  spoken  of  as  any  thing  but  emi- 
nently reputable  members  of  the  bar,  deal 
oiit  floods  of  the  most  scurrilous  personal  abuse 
of  opposing  suitors  and  witnesses  without 
restraint  from  the  court,  and  without  any  ap- 
parent appreciation  of  the  blackguardism 
they  exhibited.  Nor  are  such  cases  rare.  Al- 
most any  week  a  decree  of  license  in  public 
speech  may  be  heard  in  our  oonrts,  which  if 
read  in  the  editorial  columns  of  a  reputable 
newspaper,  would  be  oondemned  as  atrocious 
bv  the  whole  community,  indudin^  the  legal 
blackguards  themselves.  Nor  is  this  all.  We 
have  heard  reputable  lawyers  violently 
declaim  agaiiist  the  licentiousness  of  the 
public  press  for  its  alleged  invasion  of  the 
sanctity  of  private  life,  when  ten  lines  of  truth 
about  the  private  lives  of  the  legal  censors  of 
the  press  would  end  the  peace  of  their  homes 


voT  tABcsvT  nr  THS  ni  or  thx  tAw  roB  a 

HVtBAHB  to  A»EO?BIAn  PBOPIBTT  BX- 
LOBOlBe  TO  RI§  WIR. 

In  the  Cuyahoga  County  Common  Pleas 
Criminal  Court  la.st  week,  Judge  J.  M.  Jones 
delivered  the  opinion  given  below  in  the  case 
of  the  State  r.  Daniel  Parker,  indicted  for 
stealing  money  and  jewelry  from  his  wife, 
Mary  Parker.'  The  couple,  though  living 
separately,  had  not  been  clivorced  at  the  time 
the  property  wa.s  taken,  and  J.  H.  Rhodes, 
Es(|.,  wno  was  as.«4igned  by  the  court  to  de- 
fend the  prisoner,  made  the  point  that  the 
unity  of  the  marriage  relation  is  such  that  it 
is  impossible  for  a  husband  to  commit  larceny 
of  his  wife's  property  or  a  wife  of  her  husband's 
property.  The  decision  in  the  case  is  one  of 
unusual  interest. 

Jones,  J. 

The  defendant  in  this  caisc  is  under  indict- 
ment in  this  court  on  the  charge  of  grand 
larceny  in  stealing  and  converting  to  his  own 
use  in  June  last,  money  and  iewelry  to  the 
value  of  about  six  hundred  dollars,  alleged  to 
be  the  aqMruUe  property  of  one  Mary  Parker, 
who  it  is  concedea  was  then  and   there   the 
wife  of  said  defendant,  Daniel  Parker,  who 
was  then  living  apart  from  him,  and  a  suit 
for  damages  was  tnen  pending  between  them. 
It  is  unquestionably  true  that  under  the  com- 
mon law  and  in  the  absence  of  statutes  pro- 
viding for  and  regulating  the  separate  estates 
of  married  women,  that  no  indictment  could 
have  been  maintained  against  either  a  hus- 
band or  wife  for  the  larceny  or  embesdement 
of  the  goods  and  chattels  belonging  to  the 
other.     This    doctrine     was  distinctly  an- 
nounced in  Ensland  more  than  two  hundred 
i rears  ago,  and  has  been  consistently  and  uni- 
ormly    maintained   since    then.     Baid    Sir 
Matthew    Hale,  ''The  wife  canno^  commit 
felony  of  the  goods  of  her  husband,  for  they 
are  one  person  in  law."    Hale's  Pleas  of  C. 
514.    In  Hawkes'  Pleas  of  the  Crown,  chapter 
32,  section  33,  the  law  is  stated   as  follows : 
"  It  is  certain  that  a  femme  covert  may  be 
guilty  thereof   bv  stealing  the    goods   of  a 
stranger,  but  pot  by  stealing  her  husband's, 
because  a  husband  and  wife  are  considered  as 
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butoqe  person  in  law,  and  the  husband  b}' 
endowinehis  wife  at  the  marriage  with  a1)  Z)f 
h]5  eartliiy  goodn  givos  her  a  kind  of  interest 
in  them."*  And  in  a  comparatively  recent 
English  case  it  wa&  rlield  tnat  a  wife  could 
not  be  convicted  of  the  crime  of  receiving 
stolen  coods  from  her  husband :  and  all  the 
five  judges  on  appeal  concurred  in  this  prin- 
ciple and  agreec!  in  setting  aside  against  her. 
—14,  Eng  L  and  Efj.  580. 

This  exemption  of  eitlier  from  the  crime 
of  larceny  in  regard  to  the  goods  of  the  other 
has  boen  chiefly  placed  on  the  ground  of  the 
lM(d  unity  of  the  hwAand  ami  wife  by  virtue  of 
the  marriage  relation  and  is  distinctly  sus- 
tained in  numerous  well  approved  authori- 
ties. See  2d  Bishop  on  Cr.  law,  855;  2d 
Bishop  on  law  of  M.  W.,  152-H:  8th  Coxe 
C.  C.  184;  Leigh  and  C.  511;  48th  Indiana, 
197;  Wharton  Cr.  1...  Sec.  1802:  6  Cowan,  ! 
572 :  1st  Eng.  L.  and  Kq.  542 ;  2(Uh  Eng.  L.  . 
570.  I 

And  u}>on  this  principle  of  the  legal  unity 
of  the  husband  and  wife,  so  as  to  be  but  one 
person  in  law,  the  husband  cannot  by  any 
common  law  conveyance,  give  or  grant  any 
legal  estate  directly* to  the  wife  either  in  pos- 
session, reversion  or  remainder,  though  such 
ffifts  may  be  upheld  in  equity.  Tyler  on  In- 
fancv  and  C,  section  357;  1  Bishop  on  M.  W. 
section  35:  16  Ohio  State  R.  493;  14  Barber 
531.  The  soundness  of  the  doctrine,  laid 
down  by  some  of  the  authorities,  to  wit : 
That  one  of  the  reasons  why  a  wife  cannot  com- 
mit larceny  of  the  goods  of*  her  husband,  is  be- 
cause she  has  been  endowed  of  his  earthly 
goods  may  well  be  questioned  and  has  been 
questioned  for  the  reason  that  marriage  gives 
ner  no  distinct  title  to  her  husband's  goods, 
no  control  on  them,  no  rights  to  their  sepa- 
rate poasession,  no  power  over  them  except  as 
his  agent,  and  he  might  sell  or  dispose  of 
them,  or  bequeath  tnem,  in  any  way  he 
pleases. 

But  it  is  claimed  that  in  the  case  at  bar  the 
law  is  wholly  changed  or  modified  by  reason 
of  the  statute  of  the  State  of  Ohio  creating, 
providing  for  and  defining  the  Beparate  estate  ojf 
married  toomen. 

Section  3109  of  the  Revised  Statutes  of  1880, 
provides  ''  that  the  personal  property,  includ- 
ing rights  in  action,  belonging  to  a  woman 
at  ner  marriage,  as  coming  to  ner  during  her 
coverture,  b^  gift,  bequest,  or  inheritance,  or  by 
purchase  with  her  separate  money  or  means, 
or  due  in  the  wages  of  her  separate  labor  or 
growing  out  of  any  violation  of  her  personal 
rights,  shall  together  with  all  income,  in- 
crease and  profit  therefrom  be  and  remain,  her 
eqparaU  property  and  under  her  aok  control  and 
snail  not  be  liable  to  be  taken  by  any  process 
of  law  for  the  debts  of  her  husband.*'  * 


It  seems  to  me  that  while  the  ancient  law 
in  respect  to  the  property  relation  of  the  hus- 
band and  wife  had  oy  reason  of  this  statute 
undergone  a  great  and  radical  change,  the 
marital  relation  in  its  essential  nature  and 
the  doctrine  of  the  legal  unity  of  the  parties 
by  reason  of  that  relation  remains  wholly  un- 
disturbed:  the  raaritaT  obligations  of  a  party 
are  the  same,  the  promises  of  each  are  bina- 
ing  as  befoi*e,  the  liusband  is  still  liable  to 
sup|K)rt«  protect  and  maintain  his  wife,  she  is 
entitled  to  dower  in  his  estate,  ana  he  to 
curte.sy  in  hers,  he  is  still  liable  as  before 
the  statute  to  respond  for  any  torts,  such  as 
assaults,  slanders, libels, etc.,  which  she  may  be 
guilty  of :  and  no  one  would  claim  for  a  mo- 
ment that  the  statute  authorizing  her  to  hold 
the  wages  of  her  separate  labor,  would  entitle 
her  to  charge  her  husband  for  her  services  in 
doing   her  household  duties. 

Chief  Justice  Lowry,  of  Pennsylvania,  in 
discussing  the  eflect  oV  a  similar  statute  of 
that  state  which  declared  that  a  woman's 
property  shall  continue  hers  "  as  fully  after 
inarrisigi;  lus  before,"  and  "shall  be  owned, 
used  and  enjoyed  by  her,  as  her  own  separate 
property  *"  says?  "  as  the  only  object  of  the 
statute  was  to  afford  a  protection  to  the  estate 
of  a  married  woman,  we  mav  assume  that  it 
was  not  intended  that  she  should  mfaUy  own 
her  separate  property  as  to  impair  the  inti- 
macy and  unity  of  tfie  marriage  relation ;  it 
was  not  intended  to  declare  that  her  property 
should  be  separate,  that  her  husband  could  he 
guilty  of  larceny  or  be  liable  in  trespass  or 
trover  for  breaking  a  di.sh  or  a  chair  or  in 
using  either  without  her  consent.  12th  Casey, 
410. 

Judge  .Lawrence,  of  Illinois,  in  discussing  a 
similar  statute  says,  'i supposing  a  house  and 
furniture  are  owned  by  a  wife  as  her  separate 
property,  can  she  forbid  the  husband  %m  use 
of  such  portion  of  it  as  she  may  choose,  al- 
lowing him  to  occupy  only  a  particular  chair 
or  to  take  from  the  shelves  of  the  library  a 
book  only  on  her  permission?  This  would 
be  all  very  absurd  and  we  know  the  legisla- 
ture had  no  idea  of  enacting  a  law  to  be  thus 
interpreted."    44th  111.  58. 

And  Mr.  Wells,  in  his  valuable  "  Treatise 
on  the  Separate  Propjerty  of  Women  "  page 
104,  says,  after  discussing  the  question  in  re- 
gard  to  various  separate  property  statutes, 
'*  I  suppose  it  may  be  safely  assumed  that 
the  husoand  and  wife  are  not  so  far  rendered 
'twain'  by  these  statutes  as  to  be  capable  of 
stealing  from  each  other,  whatever  civil  rem- 
edies are  provided  to  protect  their  rights  re- 
spectively as  between  themselves." 

This  doctrine  is  discussed  and  approved  in 
the  2  vols.  "  Bishop's  Laws  of  Married  Wo- 
men "  sec.  162-8-4  he  says ;  "One  point  which 
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seems  to  be  admitted  is  that  the  husband 
cannot  commit  larceny  of  the  wife's  separate 
statutory  estate:"  also,  it  was  never  known 
or  dreamed  of  wnere  the  common  law  pre- 
vailed that  a  husband  or  wife  couid  be  sued 
in  trespass  for  a  wrong  done  to  the  personal 
or  real  estate  of  the  other,  and  the  rules  by 
which  such  consequential  eflfects  are  given  to 
statutes  would  not  seem  to  require  such  an 
effect  to  follow  the  statutes  under  consid- 
eration. " 

In  Illinois  under  a  statute  regarding  the 
wife's  separate  property  not  materially  dif- 
ferent from  ours,  it  was  decided  *'that  the  act 
has  not  so  far  destroyed  the  relation  of  hus- 
band and  wife  as  to  render  either  guilty  of 
larceny  by  converting  the  property  of  the 
other.  Whatever  is  tne  civu  liability  it  is 
not  larceny.''    61  111.  165. 

This  question  also  came  into  consideration 
but  was  not  fully  decided  in  the  following 
cases.    43  Texas ;  70  Indiana  317. 

But  I  have  not  been  able  to  find  any  case 
under  any  of  the  statutes  relating  to  the 
separate  estate  of  married  women  which  holds 
distinctljr  that  a  husband  may  be  guilty  of 
larceny  in  regard  thereto.  And  I  cannot  per- 
ceive that  the  separate  property  of  the  wife 
is  now  essentiallv  different  from  the  estate 
the  husband  held  before  the  enactment  of 
these  statutes,  or  now  holds  in  regard  to  his 
own  property,  nor  any  good  reason,  if  she  could 
not  be  liable  for  larceny  or  embezzlement  of 
bis  goods  before  the  enactment  of  these  statutes, 
why  he  can  be  held  so  liable  in  respect  to  her 
property  since. 
And  in  this  case  at  bar  I  hold  that  tt  makes 
no  difference  in  law,  that  they  were  living 
separate  and  apart  at  ihe  time  of  the  trans- 
action, the  legal  relation  still  existed  with  all 
its  results,  and  whatever  of  moral  turpitude 
was  manifested  in  this  case  by  defendant,  the 
offense,  to-wit :  stealing  the gwds  ofaru^herwas 
not  perpetrated  and  the  indictment  in  this 
case  cannot  be  maintained. 

The  indictment  was  noUiedand  the  defend- 
ant discharged. 

C.  M.  Stone  and  Alexander  Haddon  rep- 
resented the  State  and  J.  H.  Rhodes  was 
oounsel  for  the  defense. 


♦  •♦ 


TBXAL  BT  XVBT. 

The  exnerience^of  all  who  are  familiar  with 
courts  ana  their  workings,  shows  that  a  person 
who  is  seeking  only  justice  never  desires  the 
intervention  of  ajufy;tnat  a  jur^  trial  isi  always 
the  hope  of  the  person  who  desires  to  perpe- 
trate an  injustice;  and  that  with  the  aid  or  a 
jury  there  is  always  a  chance,  and  often  more 
than  an  even  chance,  of  making  the  judiciary 
sanction  a  wrong.  There  is  nd  one  familiar 


with  the  courts  and  their  workings  who  does 
not  understand  fully  the  great  and  ^usually 
controlling  effect  produced  upon  juries  by  cer<^ 
tain  elements,  if  present.  Not  unfreqnently  a 
woman  or  achila  beinea  party  to  a  contro- 
versy, is  the  element  which  controls  the  actiOft 
of  a  jury.  An  individual  and  a  corporation 
being  the  parties  to  a  suit,  the  individual  se- 
cures the  verdict  of  the  jurjr.  The  estate  of  a 
decedent,  who  has  left  considerable  property, 
and  no  wife  or  children,  on  the  most  meager 

5 roofs  will,  by  a  jury,  be  held  liable  to  any 
emand,  however  preposterous.  A  jury  will 
nearly  always  find  against  the  validity  of  a 
will,  if  its  provisions  do  not  have  its  approba- 
tion. 

These  are  a  few  of  the  many  instances  in 
which  it  is  well  known  that  the  finding  of  a 
jury  will  be  controlled,  to  a  great  degree,  if 
not  absolutely,  by  some  matter  which  has  not 
the  remotest  bearing  on  the  merits  of  the  con- 
troversy. The  time  occupied  in  a  trial  b^  jury, 
the  long  harangues  on  questions  of  evidence^ 
are  all  to  be  set  down,  on  the  one  side  lOr  the 
other,  to  the  desire  to  get  before  the  jury  some 
evidence  that  is  immaterial,  but  which  will, 
probably,  produce  an  effect  on  the  finding; 
and  not  unfreqnently  an  offer  to  introduce  a 
particular  piece  of  evidence,  though  rejected,, 
product,  the  desired  effect. 

In  the  courts  of  the  United  States,  the  dis- 
tinction between  cases  at  law  and  in  equity, 
and  the  English  practice  in  each  class  of  cases,, 
have  been  substantially  maintained.  In  these 
courts  all  equity  cases  are  tried  by  the  court, 
without  the  aid  of  a  jury.  The  equity  cases 
are  those  in  which  the  largest  interests  are 
involved,  the  most  complicated  questions  of 
fact  determined,  and  the  most  intricate  ques- 
tions as  to  the  rights  of  all  parties  having  any 
interest  in  the  subject  matter  of  the  litigation 
are  settled.  Yet  the  want  of  a  jury  is  never  felt 
in  these  cases,  and  the  parties  to  them  are 
much  better  assured  of  a  righteous  result  thaa 
the  parties  to  suits  at  law,  where  a  jurjr  trial 
can  DC  had.  In  the  cases  tried  by  jury  in  ttief 
Federal  courts,  the  jury  nuisance  is  not  at  it» 
worst,  for  there  the  judge,  as  in  the  English 
courts,  tells  the  jury  suMtantitdly  what  to  do, 
and  promptly  sets  aside  its  verdict  if  it  is  not 
in  accordance  with  his  directions. 

In  Indiana,  where  the  jury  trial  is  a  matter 
of  right  in  every  case,  the  bar  association  of 
the  state  appointed  three  eminent  lawyers  to 
report  upon  the  jury  trial,  eta  A  report  was 
made  by  them,  in  whicn  they  say:  "The 
practical  >yorkinR  of  this  inflexible  rule  of 
trial  by  jury  in  ail  civil  cases  has  been  hurt- 
ful ;  in  many  cases  it  amounts  u>  a  denial  of 
justice."  That  trial  by  jur^  is  utterly  unfit 
for  the  purpose  of  ascertaining  the  truth,  in 
all  cases  where  the  truth  is  not  easily  and 
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readily  to  be  found,  is  a  proposition  warranted 
Vj^the  experience  of  all  whoarefaniiiiarinth 
tne  working  of  the  system.  And  this  result 
of  experience  is  the  one  ordinary  reasoning 
woulu  reach,  independent  of  experience.  May 
we  not  conclude,  then,  that  the  trial  by  jury  is 
worse  than  useless  in  cascts  where  the  facts  are 
complicated,  and  the  truth  can  only  be  known 
after  a  careful  and  painstaking  examination  ? 
If  in  such  cases  the  jury  trial  is  not  an  aid, 
but  a  hindrance,  to  the  administration  of  jus- 
tice, in  what  case  can  it  be  an  aid?  The  triail 
by  jury  is  not  mcroly  worthless,  but  it  is  very 
expensive.  It  would  perhaps  be  u  fairestimate 
to  say  that  at  least  one-half  of  the  entire  ex- 
pense of  the  administration  of  justice  would 
be  saved  by  abolishing  the  trial  oy  iury. 

All  that  has  been  said  of  the  trial  bv  jury, 
in  cases  between  individuals,  is  equnlf}'  true 
as  applied  to  the  trial  of  persons  accused  of 
crime.  The  criminal  has  an  abiding  faith  in 
juries, — a  faith  which  is  well  founded ;  so  well, 
thatof  the  guilty  who  are  accus'^d  of  crimes, 
but  an  insignificant  fraction  are  convicted, 
rarelv  one  who  has  the  means  to  secure  the 
full  benefit  of  the  protection  to  crime  given 
by  a  jury  trial. 

It  may  be  asked,  what  should  be  substituted 
for  the  jury?  Nothing;  wipe  it  out  ^  let  every 
cause  be  tried  bv  the  judge,  and  if  there  is 
an  appeal  from  his  finding,  let  the  case,  by 
the  appellate  court,  be  reexamined  on  the 
whole  evidence,  and  the  rights  of  the  parties 
finally  settled.  This  re-examination,  when  the 
whole  evidence  is  taken  down  by  a  short-hand 
-writer,  as  it  is  now  in  ail  important  oases, 
would  insure  the  judgment  of  the  appellate 
«ourt  on  the  merits  of  the  controversy,  and 
end  it  and  would  be  a  perfect  protection 
against  mistakes,  bias,  projudiee,  orcorruption 
on  the  part  of  the  indge  who  first  hears  the 
ca«e. — Iloberi  Jones  (LafayetUf  Ind.)  m  November 
Oeniwy. 

6hie  SuppeFRe  Geurt. 

ADMDrZBTBATOBr-TXSTIFTnrO     IV    BIS  OWV  BE- 
HALF. 
RAMKUt  V.  UANMAif,  adx'h.    Novouiber  7,  1SS2. 

Where  an  admlnintrator  in  bis  own  behalf  tee- 
tiflee  to  a  oertain  conversation  and  an  agreement  be- 
tween his  Intestate  and  tiie  oppoftito  purty,  which 
wan  material  to  the  issue,  the  other  party  may  testify 
aato  the  same  transaction  and  conversation,  under 
ibe  third  oxoeption  to  Section  5242.  Rev.  titat. 

Error  to  the  District  Court  of  Gallia 
County. 

The  issues  involved  on  the  trial  of  this  case 
are  fully  stated  in  87  Ohio  St.  113,  and  need  not 
be  repeated.  This  case  was  then  here  on  the 
question  of  whether  it  was  one  which  Rankin 
<9<Mild  appeal  fmn  the  common  pleas  to  the 


district  court.  It  was  hield  that  he  could, 
and  the  cause  was  remanded  to  that  court  for 
trial  upon  the  issue  joined. 

For  the  present  purpose  it  is  sufficient  to 
say  that  the  original  action  was  brought  by 
Hannan,  as  administrator  of  James  H.  6uth 
rie,  on  a  judgment  and  order  of  sale  of  real  es- 
tate in  favor  of  one  Carter,  of  which  Guthrie 
was  the  owner  by  purchase,  to  enable  the  ad- 
ministrator to  enforce  the  same  in  his  own 
name  as  the  representative  of  Guthrie's  es- 
tate. 

Among  other  defences  Rankin  pleaded  pay- 
ment, setting  out  sundry  items  sufficient  to 
satisfy  the  judgment. 

One  of  the  allegations  of  the  reply  was,  that 
all  puyments  made  were,  by  agreement  be- 
tween Guthrie  and  Rankin,  to  be  applied  on 
other  debts,  which  the  latter  owed  the  for- 
mer, and  that  they  were  so  applied.  Upon 
this  and  other  issues  the  court  of  common 
pleas  referred  the  case  to  a  master  who  took 
and  reported  to  the  court  a  large  amount  of 
testimony,  together  with  his  findings. 

Upon  this  report  the  court  of  common 
pleas  rendered  a  judgment  in  favor  of  the 
plaintiff. 

Rankin  appealed  from  that  judgment  but 
the  district  court  dismissed  his  appeal. 

This  court  reversed  that  judgment  and  re- 
manded the  case  for  trial  upon  the  issues  in- 
volved (Rankin  v.  Hannan,  87  Ohio  St.  118). 
On  the  subsequent  trial^inthe  district  court, 
upon  the  issues  joined  by  mutual  agree- 
ment of  the  parties:  ''the  testimony  taken 
before  the  master,  while  the  action  was  pend- 
ing in  the  court  of  common  pleas,  was  used 
as  testimony  here,  and  such  additional  testi- 
mony as  the  parties  defired  to  introduce,  and 
the  case  was  also  heard  upon  the  said  master's 
report  and  the  exception  taken  thereto  in  the 
court  of  common  pleas,  upon  said  testimony 
eo  taken  before  the  master,  and  the  additional 
testimony  taken  in  this  court,  and  was  ar- 
gued by  counsel." 

On  the  trial  the  defendant  offered  evidence 
tending  to  show  sundry  payments  which 
should  be  applied  to  the  satisfaction  of  the 
judgment.    To  rebut     that    evidence,    the 

i)lain  tiff  read  from  the  testimony  taken  be- 
ore  the  m^ister,  that  of  plaintiff  offered  in 
hisown  behalf.  Among  other  things  he  tes- 
tified that  in  December  1869  in  his  presence: 
"it  was  agreed  between  Mr.  Gutnrie  and 
Mr.  Rankin  that  all  nayments  made  by  Ran- 
kin to  Guthrie  shoula  be  applied  to  the  pay- 
ment of  any  debt  due  Mr.  Guthrie  at  the  time 
such  payments  were  made,other  than  the  Car- 
ter judgment,  till  all  other  debts  were  paid; 
there  should  be  no  payment  on  the  Carter 
judgment  till  all  other  debts  were  paid." 
Touching  this  agreement,   the   defendant 
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Biinkin  placed  himself  on  the  staad,  and  his 
attorneys  proposed  to  ask  him  whether 
there  was  such  an  agreement  made  l>etween 
him  and  Guthrie  as  the  one  stated  by  the 
plaintiff,  and  also  what  the  conversation  was, 
testified  to  by  Hannan,  between  Outhrfe  in 
his  life-time  and  said  Rankin,  to  which  the 
plaintiff  objected  and  his  objection  was  sus- 
tained, ana  the  defendant  wajs  not  allowed  to 
give  his  version  of  said  conversation  and  con- 
tract 

The  only  question  involved  is,  did  the 
court  err  in  reiusing  to  allow  these  questions 
to  be  put  and  answered? 

Harrison,  Olds  &  Marsh  for  plaintiflb  in 
error. 

W.  J.  Oilmore,  and  S.  A.  Nash  for  defend- 
ants in  error. 

* 

Johnson,  J. 

One  of  the  issues  was,  whether  certain  pav- 
mcLts  made  by  Rankin  to  Guthrie  in  his  life- 
time, should  be  applied  on  the  judgment  on 
which  the  action  was  founded,  or  upon  other 
debts  due  from  Rankin  to  Guthrie. 

Hannan's  .testimony  taken  before  the  mas- 
ter was  read,  wherein  he  stated  that  there  was 
an  agreement  made  in  his  presence,  that 
these  pavments  should  first  be  applied  to 
other  clafms  due  Guthrie.  The  court  refused 
to  allow  Rankin  to  testify  as  to  the  conver- 
sation and  agreement  between  him  and  Guth- 
rie,  in  Hannan's  presence,  concerning  whi(;h 
Hannan  had  testified.  The  correctness  of 
this  depends  on  a  construction  of  Section 
5242,  Revised  Statutes,  which  reads:  "A 
party  shall  not  testify  when  the  adverse  party 
i^  m  *  *  the  executor  or  administrato*]* 
♦  ♦  ♦  of  a  deceased  person,  except:  3. 
If  a  party,  or  one  having  a  direct  interest, 
testify  to  transactions  or  conversations  with 
another  party,  the  latter  may  testify  as  to  the 
same  transactions  or  conversations.  4.  If  a 
party  offer  evidence  of  conversations  or  admis- 
sions of  the  opposite  party,  the  latter  may  tes- 
tify concerning  the  same  conver^tions  or 
admissions." 

Before  discussing  the  meaning  of  these  pro- 
visions it  is  proper  we  should  notice  a  sug- 
¥»tion  made  by  counseUfordefendant  in  error, 
hat  suggestion  is,  that  inasmuch  as  this  evi- 
dence which  was  tadcen  before  the  master  was, 
hj  ftnutual  consent,  to  be  read  on  the  trial, 
without  any  right  reserved  to  contradict  it, 
this  was  fairly  a  waiver  of  the  right  to  im- 
peach or  contradict  it.  Such  was  not  the 
effect  of  this  agreement  as  is  manifest  from  its 
terms.  It  was  merely  a  consent  that  each 
party  might,  instead  of  calling  the  witnesses 
into  court  again,  read  the  testimony  taken  by 
the  master,  and  also  offer  such  additional  tes- 
timony as  he  might  choose.    Neither  party 


was  bound  to  offer  all  the  evidence  before  the 
master,  or  indeed  anv  of  it,  and  neither  made 
the  testimony  read  by  the  other  his  own,  so 
as  to  estop  him  from  contradicting  or  impeach- 
ine  it. 

This  brings  us  to  the  direct  question,  wsfl 
Rankin  a  competent  witness  as  to  the  con- 
versations and  transaction  of  December^  1860^ 
between  him  and  Guthrie,  testified  to  by 
I  Hannan  ?  Hannan,  though  administrator  of 
jSuthrie,  was  a  competent  witness  to  testify 
on  his  own  behalf  as  administrator,  to  facte 
which  occurred  prior  to  the  death  of  Guthrie. 
Baughman  Adra'r  v.  Baughman,  21  Ohio  St. 
656. 

The  fact  that  he  was  a  party  as  adminis- 
trator, did  not  destroy  his  competency  as  a 
witness  under  the  general  provisions  of  the 
statute.  Had  some  one  else  oeen  administra- 
tor, Hannan  could  have  been  called  in  behalf 
of  the  estate.  His  being  administrator  did 
not  deprive  the  estate  of  his  evidence.  The 
fact  that  he  is  such  administrator,  prevented 
Rankin  from  being  a  witness  in  his  own  be- 
half, except  in  the  cases  stated  in  the  eight 
exceptions  to  this  general  exclusion. 

The  first  exception  is  where  the  facte  oc- 
curred since  the  death  of  the  intestate  ;  the 
second  is  where  the  intestate  has  contracted 
through  an  agent  who  testifies  :  the  third  is 
where  a  party,  or  one  having  a  direct  interest^ 
testifies  to  traiiBortions  or  eontenationM  with  an- 
other party,  the  latter  may  testify  to  the  s&me 
transactions  or  conversations;  tne  fourth  is 
where  cfrnverBotions  or  odmissionB  of  the  opposite 
party  are  put  in  evidence  by  the  administra- 
tor, the  ptner  party  may  testify  concerning 
the  same  ;  the  fifth  relates  to  transactions  or 
admissions  oi'  a  deceased  partner  or  joint  con- 
tractor, in  an  action  against  the  survivor,  and 
excludes  them  against  the  survivor,  unless 
made  in  his  presence ;  the  sixth  admito  ac- 
count books  of  original  entries  in  certain 
cases  against  an.  estate ;  the  seventh  allows 
the  former  testimony  of  a  deceased  par^  on 
the  further  trial  of  the  same  case,  ana  acimito 
the  opposite  party  to  testify  to  the  same  mat- 
ters, and  the  eighth  is  the  same,  when  a  de- 
ceased party's  deposition  has  been  used. 

All  of  these  exceptions  to  the  general  rule 
of  exclusion,  save  perhaps  the  sixth,  are  based 
upon  the  principle  of  mutuality  of  right  If 
the  represenUtive  party  relies  on  the  trans- 
actions, conversations  or  admissions  of  the 
opposite  party,  and  puts  them  in  evidence 
against  him,  the  object  of  these  exceptions  is 
to  allow  such  party  to  be  heard  upon  the 
same  matters ;  otherwise  he  would  be  placed 
at  a  great  disaidvantege. 

As  Hannan  was  the  representetiveof  Giitb* 
rie,  Rankin  could  not  testify  in  his  own  be- 
half unless  within  one  or  the  otber  of  the 
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ezoeptionii  named.  Hannan  wh8  a  compe- 
tent witnesa  to  ^rove  conversations  and  trims- 
actions  of  Rankin  with  Guthrie,  pertinent  to 
the  issue,  as  well  as  with  others. 

This  made  Ranlcin  a  competent  witness  as 
to  the  same  transaction  and  conversation, 
under  the  third  exception  to  Section  5242,  of 
the  Rcvisi*<1  Statutes. 

Judgment  n* versed. 

[To  appear  in  38  Ohio  St.] 


Aonov  aoAxvn  sxiovroB-DiiTBiBvnvi 

•KABIS. 

llowKif  I*.  Bowjuf.    November  7,  1882L 

1.  Previoimto  the  Acl  of  May  27, 1S70,  (76  O.  U  118), 
an  arilon  by  the  next  of  kin  of  a  testator  against  his 
exat'Otom  to  obtain  a  decree  Ueelaring  the  reniduary 
claiiae  of  the  will  void  for  uncertainty,  and  not  i!ihow- 
Ing  plalntitiii  to  be  entitled  to  any  relief  beyond  sui'b  I 
ailjooifation,  cannot  be  maintained  prior  to  the  set-  i 
tlement  of  tlie  estate. 

2.  The  Act  of  Ai>ril  17.  lSft7,  (1  S.  <fc  C.  tfl9,  Rev,  St. 
1}  611NMI2Diy,  lUmiHbee  a  complete  andadeqaate  reme- 
dy to  the  next  of  kin  to  recover  their  distributive 
aharea  of  the  estate,  where  U  can  be  shown  that,  in 
respect  to  any  portion  of  hla  estate,  the  testator  died 
intestate. 

Error  to  the  District  Court  of  Washington 
County. 

Charles  Bowen  die<i  owning  a  large  estate, 
principally  |>ersonal  property.  He  made  a 
will  whereby,  after  several '  beouests  made 
to  relatives  and  friend  named,  he  provided 
aa  follows : 

**  After  my  deceaHc^  and  all  debts  and 
expenses  are  paid,  and  all  of  the  above  be- 
quests are  paid  oH',  I  empower  my  t-xecutors 
to  dispose  of  any  remainder  at  their  discre* 
tion ;  and  as  I  owe  no  debts  save  those  of  love 
and  gratituae  to  my  friends,  I  authorise  my 
executors  to  st^ttle  and  compound  with  my 
debtors  as  in  their  judgment  shall  seem  for 
the  best  of  all  concerned.  I  hereby  appoint 
and  constitute  George  Bowen,  Hiram  F.  De- 
▼ol,  and  Charles  L.  Bowen,  executors  of  my 
last  will  and  testament:  and  having  full  con- 
fidence that  all  trusts  will  be  fully  carried  out 
and  all  be<}uests  paid,  it  is  my  will  that  they 
proceed  to  settle  the  same  without  being  re- 
quired to  make  a  schedule  of  my  assets ;  and 
ma  I  wish  no  auctioneer  over  my  property,  I 
wish  them  to  dispose  of  the  same  by  private 
sale  or  as  to  them  may  seem  best ;  anil  if  there 
should  be  a  residue,  I  wish  to  have  the  same 
divided  amongst  my  relatives  and  friends,  or 
given  to  charitable  purposes,  or  given  to  the 
poor  as  they  see  fit." 

This  suit  was  brought  by  the  children  ami 
representatives  of  nis  'brother,  Eb«*nezer 
Bowen,  who  as^H5rt  that  they  are  entitled  to 
a  distributive  .("bare  of  the  estate  after  pay- 
ment of  the  debts  and  legacies.  Ebenezer. 
had  he  liv.e<l,  would  have  been  entith>dtoa 


one-sixth  share  in  a  final  distribution  of  the 
estate,  if  no  will  had  been  made.  Plaiptifia 
filed  a  petition  in  the  Court  of  Common  Pteaa 
of  Washington  County,  wherein  they  alleged 
that  the  disposition  attempted  to  be  made  of 
the  estate,  after  payment  of  debts  and  lega- 
cies, was  ineffectual,  and  that  the  residuary 
clause  of  the  will,  above  quoted,  was  void  ifor 
uncertainty.  They  prayed  that  the  legal  ef- 
fect and  operation  of  the  will,  as  respects  said 
residuary  estate,  the  rights  of  plaintiffs,  und 
the  duties  of  the  executors  should  be  ju- 
dicially settled  and  expounded ;  that  such  of 
its  provisions  as  are  void  should  be  so  de* 
clared;  that  the  riirhts  of  plaintiffs,  as  heirs 
at  law,  or  next  of  kin,  should  be  established, 
and  especially  that  the  rules  governing  the 
executors  in  the  final  distribution  of  the  es- 
tate, should  be  determined  and  settled  by 
decree.    They  also  prayed  for  general  relief. 

The  executors  answered  denying  that,  as 
to  any  part  of  his  estate.  Charles  Bowen  died 
intestate,  and  they  denied  that  any  questions 
had  arisen  under  said  will,  as  to  its  construc- 
tion or  as  to  the  powers  or  duties  of  the  execu- 
tors thereunder,  except  such  as  might  have 
arisen  in  the  minds  of  the  plaintifis.  A  de- 
murrer to  this  answer  was  overruled  in  the 
district  court,  the  cause  being  in  that  court 
on  appeal,  and  the  judgment  was  that  de- 
fendants go  thence  without  day. 

A  proceeding  in  error  in  this  court  was 
dismissed  on  the  ground  that  the  summons  in 
error  was  issued  and  served  more  than  three 
vears  after  the  rendition  of  the  judgment  be- 
low, (SGOhio  St.  812)  :  but,  upon  application, 
leave  was  given  to  amend,  and  it  now  appears 
that  one  of  the  plaintiffs  in  error  is  within 
the  saving  clause  of  the  statute  of  limitation 
applicable  to  the  proceeding  ;  and  the  ques- 
tion made  is  whether  the  savingof  the  statute 
as  to  this  one  plaintiff  in  error,  will  enure  to 
the  benefit  of  all.  If  it  does,  this  court  is  asked 
to  construe  this  will  and  determine  the  rights 
of  the  parties  under  it. 

Sibley  &  Ewart  for  plaintifis  in  error. 
Loomis  &  Alban  for  di^fendant  in  error. 

LONGWORTH,  J. 

If  we  concede  for  the  purposes  of  this  decis- 
ion that  all  proper  parties  are  before  this 
court,  within  time,  we  are  still  unable  to  see 
that  the  plaintifis  were  entitled  to  any  equi- 
table relief  in  the  court  below.  If  Charles 
Bowen  died  intestate  as  respects  his  residuary 
estate,  as  claimed  by  plaintifi's,  their  rights 
are  those  of  distributees  or  next  of  kin,  and, 
for  the  purposes  of  this  decision  we  mar 
treat  the  will  as  though  it  contained  no  suco 
clause  as  that  above  quoted.  The  plain- 
tifis would  be  entitled  to  their  respec- 
tive  distributive   shares  upon  final    settle- 


214 


TAE   OHIO   liAW   JOUBNAIi. 


mtot  of  the  estate,  and  not  until  then. 
It.lx>aI(Lndtbe  clai'mea  that,  in  respect  to  the 
assets  in  their  hands  before  final  settlement, 
Uf^  executors  stand  as  to  them  in  the  relation- 
idfiloof  trustees.  It  is  not  questioned  but 
ibata  suit  may  properly  be  brought  in  equity 
U^  establish  the  existence  of  a  trust  and  to  en- 
force its  provisions,  but  here  no  tiust  exists. 
Dor  couln  acourt  of  chancery,  bavins:  declarea 
the  residuary  clause  of  the  will  invalid,  make 
any  order  against  the  executors,  for  the  suffi- 
ei<^nt  reason  that  the  estate  has  not  been  -"set- 
tled. 

"  It  is  true  that  in  one  sense  aR..executor 
may  be  called  a  trustee,  as  any  man  may  be 
so  Called  who  is  bound  to  apply  property  for 
the  benefit  of  others;  but  he  is  not  ii  trustee 
in  the  technical  sense.  It  js  his  duty  to  pay 
the  creditors  and  legatees  out  of  the  assets 
and  he  is  personally  liable  if  he  neglects  to  do 
so.  But  tnere  is  no  trust  which  affects  the 
assets  themselves."    Adams'  Equity,  251. 

Where  no  trust  is  involved,  and  no  advice 
or  guidance  to  an  executor  or  other  trustee  is 
required,  parties  claiming  under  or  against  a 
will  can  not  maintain  an  action  for  the  mere 
purpose  of  obtaining  the  court's  opinion  as 
to  its  meaning  or  legal  effect.  Corry  v.  Flem- 
ing, 29  Ohio  St.  147.  A  court  of  law  is  a  j  com- 
petent OS  a  court  of  equity  to  construe  a  will 
or  other  written  instrument  when  rights 
sooght  to  be  asserted  are  dependent  upon  its 
construction.  Here  nothing  seems  to  be 
asked  of  the  court  further  than  to  expound 
the  will  and  to  declare  the  rules  by  which  the 
executors  are  to  be  governed  in  the  discharge 
o^  their  duties;  and  this  request  comes  ftot 
from  the  executors  themselves,  but  from  next 
o^  kin,  claiming  as  distributees.  We  ask, 
eui  bono  f  Mo6t  ample  provision  is  made  by 
statute  for  the  assertion  of  these  rights*  by 
action  in  the  probate  court  or  court  of  comr 
mon  pleas  to  recover  the  distributive  shares 
to  which  plaintiffs  may  be  entitled  upon  final 
settlement  of  the  estate.  (1  S.  &  C.  619).  It 
is  there  provided  that  if  the  amount  coming 
to  any  heir,  legatee,  widow  or  other  distribu- 
tee shall  be  uncertain  or  in  dispute,  depend- 
ing upon  the  construction  of  any  devise,  be- 
quest, or  upon  any  other  question,  these  courts 
shall  have  full  power  to  brinp:  in  all  Inter- 
ested parties  and  to  settle  finally,  all  matters 
in  controversy,  to  render  judgment  and  to 
award  execution.  These  provisions  are  in- 
corporated in  the  Revisea  Statutes  now  in 
force.  It  may  be  observed  that  no  claim  is 
herie  mode  that  the  executors  are  insolvent  or 
that  their  bond  is  insufficient,  or  that  the 
rights  of  plaintiffs  are  in  danger  of  being 
lostio  them. 

We  find  it  unnecessary  to  dispose  of  any  of 
the  questions  argued  by   counsel,  being  sat-  I 


isfied,  as  we  are.  that,  prior  to  the  settlemeal 
of  the  estate,  the  interposition  asked  wouM 
be  premature.  The  executors  have  the  right 
unaer  the  statute  to  protect  themselves  by 
obtaining  the  direction  and  judgment  of  the 
court  upon  the  meaning  or  effect  of  the  willj 
but  this  they  do  not  ask,  and,  therefore,  or 
course,  act  upon  their  own  risk  and  responsi- 
bility. We  find  no  error  in  the  action  of  the 
district  court  in  dismii^sing  the  petition  for 
the  reasons  above  stated. 

Judgment  affirmed 

[To  appear  in  38  Ohio  St.] 
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BOVD. 
NxwTON  V.  Hammond.    November  7, 1S82. 

1.  It  is  made  the  daty  of  guardians,  by  statute, 
when  their  wards  arrive  at  age,  to  make  final  settle- 
ment of  their  accounts  in  tlie  probate  court. 

2.  Tlie  Jurisdiction  of  probate  ifourts  over  the  ast- 
tleuieni  of  hucIi  aeoouutHis  exclusive. 

8.  A  riglit  of  action  on  a  guardian's  bond  to  recover 
from  the  sureties  the  amount  remaining  in  the 
hands  of  the  guardian,  flmt  aoi'rues  to  the  ward  when 
such  amount  IS  asoertatoed  by  the  probate  court  oc 
the  settlement  of  the  guanliau*s  final  account.  Bari- 
lett  V.  Humphries,  7  Ohio  Part  1. 228,  explained. 

4.  Mere  delay  of  a  wnrd  on  his  arriving  of  age  to 
compel  Ilia  guardian  to  settle  his  accounts  in  the  pro- 
bate court,  does  not  discharge  the  sureties,  notwith- 
standing the  guardian  may,  in  the  meantime,  haT« 
become  insolvent. 

.   Error    to   the   District   Court   of  Summit 
County. 

On  the  12th  day  of  November,  1861,  Wil- 
liam C.  Weld  was  appointed,  by  the  Probate 
Court  of  Summit  County,  guardian  of  KarLJ. 
Hammond,  and  gave  bond  conditioned  for  the 
faithful  discharge  of  the  duties  devolving 
upon  him  as  such  guardian,  with  Jame^  W. 
Weld  and  Marcus  Newton  as  sureties. 

James  W.  Weld  afterward  died  testate,  and 
on  31st  of  March,  1863,  his  last  will  and  tes- 
tament was  duly  probated,  and  on  the  24th 
of  December,  18iS4,  his  estate  was  finally  set- 
tled and  distribution  made  to  the  legatees  and 
devisees. 

Marcus  Newton  died  in  January,  1874,  in- 
testate, and  on  the  27th  day  of  October^  1876, 
his  estate  was  finally  settled  and  distribut^ed 
among  his  heirs. 

On  the  2nd  of  July,  1876,  the  said  Karl  J. 
Hammond  arrived  at  full  age. 

On  17th  of  January,  1878,  the  guardian, 
William  C.  Weld,  filed  in  the  probate  court 
his  final  account,  and  on  the  16th  of  March, 
1878,  the  account  was  duly  examined  and  a 
balance  found  in  his  hands  belonicing  to  said 
Ward  of  t668.82,  which  was  ordered  by  said 
court  to-be  paid  by  the  guardian  to  the  Ward 
according  to  law. 

On  the  28th  day  of  May,  A.  D.   1878,  the 
original  action  was  commenced  by  Karl  J 
Hammond,  on  said  bond,  against  the  legat 
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representatives,    heirs   and   legatees   of  the 
sureties,  to  recover  'the  amount  due  and  un- 

S^id  as.  found  hy  the  probate  court  on  such 
nal  settlement,  less  certain  payments  admit- 
ted to  have  been  made. 

The  defendants,  namely,  the  heirs  of  Mar- 
cus Newton  and  the  devisees  and  legatees  of 
James  W.  Weld,  (now  plaintiffs  in  error),  de- 
fended on  the  ground  that  the  plaintiff's 
cause  of  action  was  barred  as  against  them  by 
the  statute,  in  one  year,  and  that  the  time  of 
the  statute  commenced  running  at  the  date  of 
the  plaintiff's  majority  and  not  at  the  date 
of  the  final  settlement  of  the  guardian's  ac- 
count. 

This  defense,  on  demurrer  was  held  insuffi- 
cient, and  judgment  was  rendered  in  favor  of 
the  plaintiff,  by  the  court  of  common  pleas. 

This  judgment,  on  error  to  the  district 
court,  was  affirmed. 

Voris  &  Voris^  and  Oviatt  &  Allen  for 
plaintiffs  in  error. 

Marvin,  Grant  &  Foote  for  defendant  in  er- 
ror. 

McIlvaine,  J. 

The  original  action  was  brought  under  fa- 
vqr  of  Section  233  of  the  Act  of  March  23, 
IMO,  '*  To  provide  for  the  settlement  of  the  es- 
tates of  deceased  persons,"  as  amended  March 
1!^  1867,  (8.  &  S.  354),  which,  in  certaincases, 
gives  a  right  of  action  against  the  heirs,  de- 
vices and  legatees  of  deceased  persons,  but 
provides,  ^' No  such  suit  shall  be  maintained 
unless  it  be  commenced  within  one  year  next 
after  the  time  when  the  right  of  action  first 
acbrues,"  Ac.  It  is  not  disputi'd  that  this  ac- 
tion was  within  the  statute,  if  commenced 
within  the  time  prescribed.  If  the  prescribed 
time  commenced  running  at  the  majority  of 
the  plaintiff,  his  action  was  barred ;  but  if  it 
commenced  to  run  at  the  date  of  the  finiil 
settlement  of  his  guardian,  the  action  was 
brought  within  the  time  limited. 

Before  discussing   the  merits  of  the  case,  a 

Sreliminary  question  of  pleading  should  be 
isposed  of.  Caroline  Newton,  a  defendant 
below,  filed  an  answer  in  the  following  form, 
to  wit: 

*'  And  now  comes  the  said  Caroline  Newton, 
and  for  answer  to  the  said  petition  says : 

"  I.  She  denies  that  the  said  plaintiff's  pre- 
tended cause  of  action  first  accrued  on  the 
16t]i  day  of  March,  A.  D.  1878,  but  she  avers 
that  if  the  same  accrued  at  all  it  was  on  the 
2nd  day  of  Julv,  A.  D.  1876,  the  day  said 
plaintiff  arrived  at  his  age  of  majority. 

*^  II.  That  said  plaintiff's  pretended  cause 
of  action  did  not  accrue  within  one  year  be- 
fore the  commencement  of  this  action." 

It  is  contended  that  the  court  of  com- 
mon pleas  erred  in  sustaining   a  demurrer 


to  the  second  defense  set  out  in  this  answer. 

The  demurrer  was  in  the  following  form : 
'^  Now  comes  the  said  plaintiff  and  demurs  to 
the  separate  answer  of  the  defendant  Carp- 
line  Newton,  filed  herein,  for  the  reason  that 
th.ei  said  separate  answer  of  said  defendant 
states  no  facts  which  constitute  a  defense  to 
the  allegation  in  the  petition  herein  setout. " 

We  do  not  understand  this  answer  as  con- 
taining two  defenses,  but  only  one,  to  wit: 
the  bar  of  the  statute  of  limitations,  stated  in 
two  paragraphs.  The  first  paragraph  con- 
tains the  premise,  and  the  second,  a  conclu- 
sion  resulting,  therefrom ;  so  that  the  suffi- 
ciency of  the  answer,  as  a  Whole,  depends  on 
the  solution  of  the  question  as  to  tne  time 
when  the  plaintiff's  right  of  action  first  ac- 
crued; which,  upon  the  facts  stated,  becomes 
a  mere  question  of  law. 

The  plaintiffs  in  error  contend  that  "the 
right  of  action  "of  the  plaintiff  below  first  ac- 
crued to  him  at  his  majority,  at  which  time 
he  undoubtedly  had  a  right  to  compel  his 
guardian,  by  judicial  process,  to  perform  his 
duty,  to  wit :  to  make  final  settlement  and 
payment.  We  hold  that  the  ''right  of  ac- 
tion" meant  by  the  statute  is  the  right  to 
prosecute  a  suit  on  the  cause  of  action  therein 
stated,  and,  as  applied  iu  this  case,  means  a 
suit  on  the  guardian's  bond.  The  right  to 
sue  on  the  bond,  and  the  right  to  compel  the 
guardian  to  render  a  final  account  are  very 
aifferent  rights.  The  latter  can  be  enforced 
only  in  the  probate  court,  while  that  court 
has  no  jurisdiction  over  the  former.  Section 
2  of  the  Probate  Act  (S.  &  C.  1212)  gives  to  the 
probate  court  exclusive  jurisdiction  ''to  ap- 
point and  remove  guardians,  to  direct  and 
control  their  conduct,  and  to  settle  their  ac- 
counts;" and  by  section  1,  clause  4,  of  the  act 
of  March  26, 1872,  (690hio  L.  50),  it  is  made  the 
duty  of  every  guardian  "at  the  expiration  of 
his  trust,  fully  to  account  for,  and  pay  over  to 
the'proper  person,  all  of  the  estate  of  his  ward 
remaining  in  his  hands. "  That  the  settlement 
of  the  final  account  is  within  the  exclusive 
jurisdiction  of  the  probate  court  is  not  dis- 
puted, but  the  claim  of  plaintiffs  in  error  is, 
that  the  failure  to  make  the  account  and  pay 
over  the  estate  remaining  in  his  hands  at 
the  expiration  of  the  trust,  is  a  breach  of  the 
bond,  for  which  a  right  of  action  immediately 
accrues  to  the  ward.  And  in  support  of  this 
claim  Bartlett  v.  Humphries,  7  Ohio,  part  1, 
223,  isrelied  on,  in  which  it  was  held  that  a  pre- 
vious settlement  of  the  accounts  of  a  guardian 
was  not  necessary  to  an  action  on  his  bond. 
In  that  case,  however,  it  was  admitted  that 
it  had  been  settled  by  adjudications,  (3  Ohio 
225,  4  Ohio  101  and  6  Ohio  240),  that  an  ac- 
tion on  an  executor's  or  administrator's  bond 
would  not  lie  until  after   settlement    of  ac- 


216 


THE    OHIO    LAW    JOURNAL. 


counts,  in  the  abnenec  of  a  statute  on  the  sub- 
ject, yet,  as  the  legislature  had  subsequently 
adopted  the  rule  nk  to  executor's  and  admin- 
istrator's bond,  without  including  guardians, 
it  was  therefore  held  that  an  action  on  a 
guardian's  bond  might  be  maintained  with- 
out a  previous  settlement  of  his  accounts,  in 
accorcfance  with  a  practice  which  had  ob- 
tained in  respect  to  other  oiiiciul  bonds, 
namely,  in  respect  to  an  in^^olvent's  bond  and 
a  clerk's  bond,  (30hioo08,  6  Oliio  150),  cases, 
in  which  no  accountins:  was  required  by  sta- 
tute. But  Bartlett  e,  Humphrit's  is  of  little 
or  no  weight  on  the  question  now  under  con- 
sideration, for,  as  wo  have  shown  by  refer- 
ence to  the  act  of  March  26,  1872,  every  guar- 
dian is  now  required,  at  the  expiration  of 
his  trust,  to  file  a  final  account  in  the  probate 
court,  '* fully  to  account  for  and  pay  over;" 
that  is  to  account  first  so  that  the  amount  in 
his  hands  may  be  judicially  ascertaine«l, 
and  then  pay  over,  itc. 

The  settlement  made  in  the  probatt^  court  of 
the  accounts  of  a  guardian  shall  be  final  be- 
tween him  andhis  ward,  unless  an  appeal  be 
taken  to  the  court  of  common  pleas,  or  the 
same  be  set  aside  for  fraud  or  manifest  mis- 
take. Section  31  of  Guardians'  Act,  S.  A  C. 
677.  And  section  33  of  same  act  provides: 
"  Where  any  guardian  has  died,  or  may  here- 
after die,  before  the  settlement  in  court  of  his 
or  her  guardianship  account,  it  shall  l>e  the 
duty  of  the  executor  or  administrator  of  such 
guardian  to  settle  up  said  account  in  the  same 
manner  as  such  guardian  ought  tc  have  done.  " 

If  an  accounting  I'annot  be  obtaine<l  from 
the  guardian,  in  the  exercjsp  of  the  power 
and  iurisdiction  of  the  probate  court,  we  do 
not  deny  that  an  action  on  the  Ujnd  again.st 
the  makers  may  be  prosecuted  in  a  court  of 
equity  for  an  acci>unt  and  4)ther  relief;  other- 
wise, such  final  accounting  being  a  duty  en- 
joined by  law,  and  the  enforcement  of  it  being 
entirely  within  the  jurisdiction  of  the  probate 
court,  a  jurisdiction  declared  by  statute  to  be 
exclusive,  and  thatcourt  performing  a  judicial 
function  in  finding  the  balance  dueuiKin  such 
accotinting  under  the  power  conferred  upon  it 
by  statute,  no  action  will  lie  against  the 
ffuardian  and  his  sureties  on  his  b«>nd  for  an}' 
balance  due  from  the  guardian  to  his  late 
ward,  in  a  court  of  law,  until  such  balance 
shall  have  been  fixed  bv  final  settlement  in 
the  probate  court. 

That  an  accounting  must  precede  judgment 
is  clear  from  the  fact  that  tb^umount  of  the 
judgment  cannot  otherwise  be  ascertained. 
Exclusive  jurisdiction  in  the  settlement  of 
the  account  is  given  to  the  probate  court. 
The  probate  court  has  no  jurisdiction  in  an 
action  on  the  bond.  The  statement  of  accounts 
in  the  probate  court  must  be    verified  bv   th<* 


oath  of  the  guardian — a  requireinent  alike 
important  to  the  sureties  and  the  ward.  The 
probate  court  has  control  and  direction  of 
the  conduct  of  the  guardian  throughout  the 
administration  of  the  trust.  The  amount  of 
compensation  allowed  the  guardian  is  fixed 
by  the  probate  court.  The  finding  of  the  pro- 
bate court  on  the  a(*.count  is  final  between  the 
Carties,  and  in  adjusting  the  account  the  pro- 
ate  court  may  call  to  its  aid  the  services  of  a 
master.  All  these  consi(ierations  show  the 
wisdom  and  propriety  of  tlu*  rule  wliicli  re- 
quires the  settlement  of  guardians'  accounts 
by  the  probate  court,  which,  for  that  pur|K>se, 
possessc^s  all  the  powers  of  a  court  of  equity,  in- 
stead of  a  jur}'.  which  does  not  |KisseHS  such 
fiu;ilities. 

The  conclusion  to  which  we  have  arrived  is 
abundantly  sustained  by  the  authority  of 
decided  cases.  See  Andernin  r.  Maddox,  3 
McCord  237  ;  Critchtield  r.  Hall,  56  N.  H.324  ; 
Robertson  i .  liobertson,  1  R<H)t  51  :  Bailv  v. 
Rogers,  I  Greenleaf  185  ;  Stilwell  r.  Mills^  19 
Johns  203;  Salisbury  v.  Van  Hoesen,3  Hill 77; 
Probate  Court  o.  Slason, 23  Vermont  3(K»;  Chap- 
man V.  Chapman,  32  Ala.  106;  Sebastian  v. 
Bryan,  21  Ark.447;  O'Brien  v.  Strong,  42  Iowa 
643;  Raser  r.  Ra.ser,  62  Pa.  St.  436. 

The  defendants  below  in  their  answer  al- 
leged the  negligence  of  the  plaintiff,  for 
eighteen  months  after  he  arrived  at  full  age, 
in  failing  to  compel  his  guardian  to  account 
in  the  probate  court,  within  which  perio<l  the 
guardian  became  wholly  insolvent,  whereby, 
they  claimed,  the  sureties im  the  bond  became 
and  were  dischiirge<i.  This  answer  contained 
no  defense  and  was  proix^rly  held  to  be  insuf- 
ficient, on  demurrer. 

The  mere  neglect  of  a  creditor  to  bring  suit 
on  his  claim  for  a  pericxl  less  than  t'^e  time 
prescribed  by  the  statute  of  limitations  does 
not  discharge  the  sureties  although  in  the 
mean  time  the  princijuil  debtoi  becomes  in- 
solvent. The  guardian  might  have  Ivou  com- 
pelled to  account  after  it  become  his  duty  to 
do  so,  at  the  instance  of  the  sureties  of  the 
bond  as  well  as  bv  th<;  ward ;  hence  the  failure  to 
compel  the  accounting  was  as  much  the  neg- 
ligence of  the  defendants  as  of  the  plaintiflf. 
Chiinin  Judge  v.  Livermore,  13  Gray  561. 

We  find  no  error  in  the  record.  The  right 
of  the  plaintiff  to  prosecute  an  action  on  his 
guardian's  bond,  to  recover' the  amount  of 
money  due  to  him  from  the  principal  in  the 
bond,  first  accrued  to  him  when  the  amount 
was  judicially  ascertained  by  the  probate  court 
U|)on  the  settlement  of  the  final  account,  and 
the  plain tiffbelow  was  guilty  of  no  negligence 
which  operated  as  a  discharge  of  the  sureties 
on  the  bond. 

Judgment  affirmed. 

[To  appear  in  38  Ohio  St.] 
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ACnOV   MAJMVt   JVSnCB  OF  THB  PBACS— UAS- 

V&E  OF  DAMA0S8. 

CABPKzrrxR  V.  WABarsB.    October  31,  1882. 

1.  In  an  action  on  the  bond  of  •  JuKtice  of  the  peace 
for  neglecting  to  iaaae  an  execution  as  required  by 
law,  the  amoui:t  of  the  Judgment  is  prima  /aeie  the 
meHSure  of  damages. 

2.  Butrh  damages  niav  be  reduced  Dy  showing  that 
the  judgment  debtor  did  not  posseHs  property,  sub- 
ject to  levy  and  sale,  sutlicieut  to  natisiy  the  Judg* 
BMnt. 

8.  The  burden  of  proving  lacts,  in  mitigation  of 
damages,  rests  on  the  defeiidantH. 

4.  Personal  property  wliich  becomes  exempt  from 
executi«in  only  when  sele<'ted  by  the  judgment 
debtor,  is,  until  such  selection  be  made,  subject  to 
levy  and  sale. 

6.  There  is  no  presumption  of  law,  tliat  a  judg- 
ment debtor  has  selected  or  will  claim  to  hold  any 
particular  item  of  personal  pnip?rty  as  exempt  from 
execution,  in  lieu  of  a  liomesteail,  altliough  he  niHy 
not  own  any  otiier  property  from  which  selections 
might  be  made. 

IS.  Where  a  oimrt  is  requested,  under  the  statute,  to 
find  and  stute  the  factH  and  law  separately,  and  no 
objection  is  made  at .  the  time  to  the  sumdency  of 
the  facts  found,  a  party  cannot  avail  himself  of  a  de- 
fect In  the  findings,  in  a  court  of  error ;  but  must 
submit  to  such  judgment  as  the  fiicts  found  require. 

Error  to  the  district  court  of  Pickaway 
County. 

The  origin  J  action  was  brought  by  de- 
fendant in  error  against  John  Wehe,  B.  C. 
Carpenter  and  Jethro  Denton,  on  the  official 
bond  of  Wehe,  as  justice  of  the  peace.  Said 
bond  was  conditioned  that  s;iid  Wehe  should 
well  and  truly  perform  every  ministerial  act 
enjoined  upon  nim  by  law  by  virtue  of  said 
o&ce.  The  breach  of  the  bond  alleged  was 
the  failure  of  the  justice  to  issue  execution 
upon  a  judgment  recovered  by  the  plaintiff 
before  said  justice  against  one  Koss  for 
tl01.90,  upon  the  failure  of  the  judgment 
debtor  to  put  in  stay  bail. 

Several  questions  were  raised  by  Carpf*nter 
and  Denton,  sureties  on  the  bond,  upon  the 
pleadings,  but  as  we  find  no  error  therein, 
and  as  it  is  not  disputed,  that  the  prin- 
cipal in  the  bond  failed  to  issue  execution  as 
he  was  required  by  the  statute  to  do,  it  is 
sufficient  to  state  the  case  in  respect  to  the 
(question  of  damages,  the  only  question  con- 
sidered in  the  opinion. 

Upon  the  trial,  in  the  common  pleas,  the 
defendants  (plaintifb  in  error)  requested  the 
court  to  state  the  conclusions  of  facts  found, 
separate  from  the  conclusions  of  law:  Where- 
upon the  court  stated  in  writing  as  follows: 

Frederick  Warner  v,  John  Wehe,  et  al.  We 
find— 

1st.  That  the  judgment  debtor,  James  R. 
Ross,  was,  at  the  time  of  the  )*endition  of  the 
judgment  in  favor  of  plaintiff,  and  for  more 
than  sixty  davs  thereafter,  a  married  man, 
the  head  of  a  family,  a  resident  of  Ohio,  and 
not. the  .owner  of  a  homestead. 

2d.    That  Ross  had  the  title  to  the   store 


house  occupied  by  him  at  the  time,  upon 
which  he  had  paid  $100.00,  being  the  hand 
payment;  and  that  the  remaining  purchase 
money,  to-wit.,  t200.00,  was  then  undue  and 
unpaid. 

&d.  That  he  owned  no  other  real  estate  or 
personal  estate,  except  that  seated  below. 

4th.  That  his  household  property  was  all 
exempt  from  levy  and  sale  under  the  home- 
stead acts,  and  did  not  exceed  t200.00  in 
value. 

5th.  That  at  the  time  referred  to,  Ross 
was  engaged  in  keeping  a  saloon  of  grocery. 

6th.  That  the  value  of  his  persona)  prop- 
erty, stock  in  trade,  store  furniture  used  in 
said  business,  was  of  the  value  of  150.00. 

7th.  That  his  personal  property,  stock  in 
trade,  and  store  furniture  used  in  said  busi- 
ness, were  not  exempt  from  levy  or  sale,  ex- 
cept upon  uemand  made  to  the  constable  oi 
ofiicerliolding  a  writ  of  execution  against 
the  judgment  debtor. 

8th.  The  pialnti^is  entitled  to  judgment 
in  the  sum  of  $50.00,  the  value  of  stock  in 
trade  and  store  furniture. 

9th.  The  court  finds  as  a  matter  of  law 
that  the  said  stock  in  trade  and  store  furni- 
ture, named  in  item  7th  of  this  finding,  was 
liable  to  seizure  on  plaintiff's  judgment,  and 
that  the  plaintiff  is  entitled  to  a  judgment 
for  the  value  of  the  same,  as  the  measure  of 
damages. 

On  thesefindings  judgment  was  rendered  in 
favor  of  the  plaintiff  for  $50.00  and  costs. 

On  error,  the  district  court  affirmed  the 
judgment  of  the  common  pleas. 

Henry  F.  Page  for  plaintiffs  in  error. 
A.  T.^  Walling  and  C.  Curtain  for  defend- 
ant in  error. 

McIlvaine,  J. 

In  Gaylor  v.  Hunt  23  Ohio  St.  255,  it  was 
decided  ''that  the  neglect  of  a  justice  of  the 
peace  to  issue  an  execution  when  required  by 
law,  is  the  breach  of  a  ministerial  duty  for 
which  an  action  may  be  maintained  by  the 
judgment  creditor  on  his  official  bond.  The 
measure  of  damages  is  not  necessarily  the 
amount  for  which  the  execution  should  have 
issued,  but  the  loss  suffered  by  the  creditor 
from  the  neglect."  And  in  speaking  of  the 
measure  of  damages,  it  is  said  in  the  opinion : 
''If  the  judgment  debtor  bo  insolvent,  and 
thus  the  issuing  of  the  execution  could  not 
have  benefitted  the  creditor,  no  more  than 
nominal  damages  would  be  recoverable,  in  the 
absence  of  malice  or  corrupt  motive."  In 
Hootman  v.  Shriner,  15  Ohio  St.  43,  which 
was  an  action  against  a  sheriff  for  the  escape 
of  a  party  under  arrest  in  a  civil  action,  tne 
following  propositions  were  laid  down : 

"  1.  On  proving  the  judgment,  arrest  and 
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escape,  the  plaintiff  ib  prima  facie,  entitled  to 
reoover  the  whole  amount  of  nis  debt. 

'^2.  To  reduce  the  recovery  below  the  amount 
of  the  debt  due  fn>m  the  escaping  prisoner, 
ihe omi8  probandi  rests  upon  the  defendant. 

"3.  For  thts  purpose  ttie  defendant  may  not 
show  that  the  amount  of  the  debt  is  still 
capable  of  being  collected  from  the  escajied 
prisoner;  but  may  show  his  partial « or  total 
insolvency  or  pecuniary  worthlessness  at  the 
time  of  the  escape. 

**4.  That  on  proving  judgment,  arrest  and 
escape,  the  plaintiff,  in  all  case^,  is  entitled 
to  recover  at  legist  nominal  damages." 

The  principles  of  this  case  apply  to  the 
case  before  us;  so  that,  the  neglect  of  the  jus- 
tice to  issue  execution  as  required  by  law  be- 
ing admitted,  the  ])laintiff  below  wa^ prima 
facie  entitled  to  recover  the  whole  amount  of 
his  judgment,  to  wit:  S101.90  and  interest; 
and  the  burden  of  showing  that  the  judgment 
debtor  was  partially  or  wholly  insolvent,  by 
way  of  mitigating  damages,  rested  on  the  de- 
fendants. The  sole  question  now  under  con- 
sideration relates  to  the  quantum  of  damages. 

The  facts  specially  found  by  the  court  of 
•common  plea's  show  that  the  judgment  debtor 
was  possessed  of  ho  property  subject  to  levy 
and  sale  on  execution,  at  the  time  of  the 
breach  of  the  bond,  except  certain  goods  em- 
ployed in  the  debtor's  business  of  the  value 
of  fifty  dollars,  and  that  these  goods  might 
have  been  exempted  under  the  8tl^ section  of 
the  Homestead  Act.  This  section,  as  amended 
in  1873,  (70  Ohio  L.  61),  provides  *•  That  it 
shall  be  lawful  for  any  resident  of  Ohio,  being 
the  head  of  a  family  and  not  the  owner  of  a 
homestead,  to  hold  exempt  from  levy  and  sale 
OS  aforesaid,  personal  or  real  property,  to  be 
selected  by  such  person,  his  wife,  agent  or  at- 
torney^ at  any  time  before  sale,  not  exceeding 
five  hundred  dollars  in  value." 

Before  property  is  exempted  from  levy  and 
sale,  und(>r  tnis  section,  it  must  be  first  select- 
ed, Ac.  No  such  selection  is  shown  in  this 
case.  The  defendants,  therefore,  having 
failed  to  show  that  the  property  was,  in  fact, 
exempt  from  levy  and  sale  on  plaintiff's  exe- 
cution, have  failed,  to  the  extent  of  its  value, 
to  defeat  the  plaintiff's  prima  facie  right  to  re- 
cover. 

It  iy  suggested  that  the  findings  of  fact  by 
the  court  below  are  defective  ;  that  it  should 
have  been  found  definitely  whether  this 
property  was  subject  to  execution,  or  was  ex- 
empt. Admitting  this  to  be  true,  the  plaint- 
iffs in  error,  having  made  no  objection  to  the 
findings  at  the  time,  cannot  object  now,  but 
must  submit  to  such  judgment  as  the  facts 
found  (in  connection  with  admissions  by  the 
.  pleadings)  required.  31  Cal.  691 ;  2  Nevada 
47.    But  if  the  ultimate  fact  had  been  found 


affainst  the  plaintiff  in  error,  the  (juestion  of 
dlfiiculty  would  only  have  been  shifted.  The 
question  then  would  have  been,  Was  the  fact 
as  found  supported  by  the  evidence?  instead 
of,  Is  the  judgment*  supported  bv  the  facts 
found? 

The  contention  on  behalf  of  plaintiffs  in 
error  is,  aulmitting  that  the  judgment  debtor 
did  not  select  this  property  to  be  held  exempt 
from  levy  and  sale  in  lieu  of  a  homestead, 
for  the  reason  that  no  execution  was  issuea 
and  no  opportunity  was  afforded  him  to  make 
the  selection  and  claim  the  exemption,  there- 
fore, the  law  will  presume  that  he  would  have 
made  the  selection  and  claimed  the  exemption 
if  an  execution  had  issued. 

If  sucii  conclusion  may  be  regarded  as  a 
mere  inference  of  fact,  such  as  a  jury  or  the 
court,  as  a  trier  of  facts',  might  have  drawn 
from  the  circumstances,  it  cannot,  avail  the 
plaintiff*  in  error,  as  nosuch  faict  was  found  bj 
inferehceor  otherwise.  As  amerematter  of  law 
we  think  itcannot  be  maintained.  Itisincon- 
sistent^with  the  legal  presampiion  heretofore 
stated,'to  wit:  That  upon  a  breach  of  such 
bond  being  shown,  the  law  presumes  the  loes 
of  the  plaintiff  to  be  the  whole  amount  of  his 
judgment.  Nor  is  it  sustained  by  reason. 
It  is  the  duty  of  every  man  to  pay  his 
debts  to  the  full  extent  that  he  has  the  anility 
to  do  BO.  And  where  a  statute  gives  a  debtor 
the  privilege  to  select  and  claim  certain 
property  as  exempt  from  execution,  the  law 
will  not  presume  that  he  will  prrfer  the  priv- 
ilege to  the  duty.  In  Conlev  v.  Chilcote  25 
Ohio  8t.  320,  it  was  held  that  the  right  to 
hold  property  exempt  from  execution  under 
this  section,  was  simply  a  personal  privilege  to 
be  asserted  or  not  at  the  will  of  the  person  in 
whose  favor  the  right  existed  ;  and,  tnat  in  an 
action  against  a  garnishee  who  had  paid 
money  attached  to  the  debtor  afUr  notice  of 
garnishment,  it  was  not  an  available  defense 
to  show  that  the  defendant  in  attachment 
might  have  held  the  money  attached  under 
the  exemptipn  laws  of  the  state. 

On  the  whole  case,  a  majority  of  the  court 
are  of  opinion  that  there  is  no  error  in  the 
judgment  of  the  district  court. 

Judgment  affirmed. 
LoNGWORTH,  J.  dissenting. 

My  mind  has  not  come  to  the  conclusion  at 
which  the  majority  of  the  court  has  arrived, 
and  I  am  unable  to  conclude  that  the  judg- 
ment of  the  court  below  was  warranted  as  a 
legal  conclusion  from  the  facts  as  found.  I 
do  not  doubt  but  that  those  facts  showed  the 
plaintiff  to  be  entitled  to  a  judgment  upon 
nis  cause  of  action  for  nominal  dami^^es; 
but  Kow  he  became  entitled  to  recover  the 
sum  of  $50  I  confess    myself  unable  to  see. 
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The  rule  is  well  settled  in  Taylor  v.  Hunt, 
cited  in  the  opinion,  that  the  measure  of 
damages,  in  actions  of  this  character,  is  not 
necessarily  the  amount  for  which  execution 
should  have  issued,  but  the  loss  suffered  by  the 
ereditor  Jroni  the  neglect;  and  in  that  case  it  is 
said  that,  when  the  iudgment  debtor  is  insol- 
vent, only  nominal  damages  are  recoverable. 
To  justify  the  judgment  under  consideration, 
therefore,  it  must  have  appeared  to  the  court 
below  that  the  pn>perty  oi  the  debtor  would 
have  been  applied  to  the  satisfaction  of  the 
execution,  had  it  issued,  to  the  extent  of  $50. 
lam  not  now  discussing  what  evidence,  in- 
ferences or  presumptions  would  have  war- 
ranted this  conclusion,  nor  upon  which 
party  rested  the  burden  of  showing  that  the 
met  did,  or  did  not,  exist;  I  simply  assert 
that,  to  justify  the  judgment,  the  fact  mvM 
have  appeared.  The  distinction  between  a  fact 
and  evidence  of  its  .existence  is  well  understood. 
We  have  before  us  the  facts  found,  but  we  do 
not  know  what  the  evidence  was,  what  pre- 
sumptions must  have  arisen  and  what  infer- 
ences may  have  bsen  rebutted ;  nor  are  we  at 
liberty  to  add  to  or  change  the  facts  as  found 
by  the  trial  court;  our  office  being  simply  to 
determine  whether  the  judgment  follows  as  a 
legal  conclusion  from  th^i  facts  as  found. 

Now  what  is  the  controlling  fact  which  is 
to  determine  the  liability  of  the  judgment 
debtor?  Glearlv,  as  before  stated,  that  this 
property  would  have  been  reached  by  the 
execution  had  it  issued ;  but  whether  it 
would  or  would  not  we  are  not  told.  The 
court  below,  it  is  true,  sets  out  in  its  written 
findings  certain  items  of  evidence  which  tend 
to  show  that  the  debtor  would  have  had  the 
right  to  exempt  his  property  from  execution 
hfUl  be  so  desired ;  but  what  he  did,  or  would 
have  done,  we  have  no  means  of  knowing. 

This  finding  of  facts  is  said  to  be  imperfect 
and  cases  are  cited  to  sl)ow  that  advantage 
of  this  should  have  been  taken  in  the  court 
below.  I  submit,  with  deference  to  my  breth- 
ren, that  upon  this  fact,  or  point,  the  finding 
18  not  imperfect,  but  that  there  ts  no  finding. 
I  concede  that,  wherever  the  judgment  fol- 
lows as  a  legal  conclusion  from  the  facts 
found,  it  cannot  be  claimed  in  a  court  of  error 
that,  had  the  finding  been  more  thorough 
and  complete,  this  would  not  have  been  the 
result.  This  is  precisely  the  doctrine  of  the 
cases  cited,  and  is  its  extent.  I  concede,  fur- 
ther,thatin  case  of  ambiguity  in  thefindinsrs. 
that  construction  will  be  adopted,  if  pos»«ible, 
which  will  support  the  judgment,  (see  Jack 
V.  Hudnall,  25  Ohio  St.  256),  buti  deny  that 
the  iudgment  can  stand  where  the*  fact, 
which  is  its  foundation,  is  not  found  at  all; 
and  I  cannot  admit  that  we  have  the  ri^ht 
to  consider  any  evidence  set  forth   in    the 


findings  in  order  to  infer  therefrom  the  exis- 
tence or  non-existence  of  the  absent  and  all- 
important  fact.  This  view  is  authoritatively 
supported  in  Leach  v.  Church,  10 •Ohio  St. 
148,  the  syllabus  of  which  is  as  follows :  ^-  No 
judgment  can  be  rendered  upon  a  finding  of 
fact^  which  are  in  the  nature  of  evidence 
only,  and  are  not,  in  law,  conclusive  upon  the 
question  at  issue." 

But  if  it  were  allowable  for  us,  on  error,  to 
draw  inferences  of  fact  from  the  evidence 
found,  as  to  whether  the  debtor  would  or 
would  not  have  exercised  his  right  of  ex- 
empting his  property  from  execution,  had  it 
issued,  the  probiibilities  were,  and  the  infer- 
ence of  fact  should  be,  that  he  would  have 
claimed  the  exemption. 

Whit£  J.  concurs  in  the  dissent. 

[To  appear  in  38  Ohio  St.] 
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MUinCIPAL  C0BP0SATI0V8— UflS  OF  8TBSET8,  ftC. 

KuMLER  V.  SiLSBBE.    November  7, 18S2. 

The  act  of  March  25,  ISSO,  (77  O.  L.  83,  }2),  "  To  au- 
thorize municipal  corporations  to  use  or  grant  the 
use  of  the  streets,  avenues,alley)«  and  public  placesjor 
certain  purposes,"  is  not  in  conflict  with  art.  2,  22S,  or 
art.  13,  ^1,  of  the  constitution. 

Error  to  the  District  Court  of  Hamilton 
County. 

An  ordinance  adopted  by  the  board  of  ooun- 
oilmen  and  board  ot  aldermen  of  the  city  of 
Cincinnati,  and  approved  by  the  mayor  of  the 
city,  in  January,  1880,  purported  to  author- 
ize Samuel  SilsDse,  his  associates,  etc.,  to  lay 
pipes  in  the  streets  of  Cincinnati,  for  the  pur- 
pose of  supplying  the  public  with  steam  heat 
and  power,  in  accordance  with  the  method 
known  as  '*  The  Holly  System  of  Steam  Heat- 
ing in  Cities,"  and  to  provide  in  detail  aa  ta 
the  manner  and  conditions  of  such  use. 

Before  any  step  had  been  taken  by  Silsbee^ 
or  any  other  person,  in  pursuance  of  the  or- 
dinance, it  was  provided  by  the  act  of  March 
25,  1880,  (77  Ohio  L.  83),  as  follows  :.§2.  "  In 
all  municipal  corporations  which  may  have 
heretofore,  Dy  orcii nance,  authorized  the  use^ 
by  any  person  or  corporation,  of  the  streeta, 
avenues,  alleys,  lanes  and  public  places;  of 
such  municipal  corporation,  for  the  purpose 
of  laying  pipes  and  drains  below  the  surface 
thereof  to  convey  to  and  supply  its  inhabi- 
tants heat  and  power,  such  ordinance  shall 
be  held  as  valid  and  binding,  as  if  the  power 
in  all  such  municipal  corporations  to  so  grant 
such  use  of  its  streets,  avenues,  alleys,  and 
public  places  had  been  expressly  enumerated 
in  the  general  municipal  corporation  act  now 
in  force." 

At  tlie  request  of  a  tax  pr.yer,  P.H.Kumler, 
Esq.,  city  solicitor,  in  pursuance  of  Rev.  Stats. 
§  §  1777, 17V8,  filed  a  petition  for  an  injunc- 
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tion  in  the  Court  of  Common  Pleas  of  Ham- 
ilton County,  against  Silsbee,  who  was  about 
to  proceed  under  the  ordinance  and  statute, 
to  lay  such  pipes.  The  court  of  common 
pleas  held  the  ordinance  and  statute  to  be 
valid,  and  dismissed  ihe  action  ;  the  district 
court  on  appeal,  rendered  the  same  judgment, 
and  this  petition  in  error  was  filed  by  the 
citv  solicitor  to  reverse  the  latter  judgment, 
ft  is  conceded  by  counsel  that  the  authority 
of  the  city  to  pass  such  ordinance  did  not  ex- 
ist prior  to  the  pa.ssage  of  the  act  of  March  25, 
1880. 

James  H.  Perkins,  and  Mitchell  tfe  Holmes 
for  plaintiffs  in  error. 

M.  W.Oliver  for  defendants  in  error. 
Okev,C.  J. 

The  cities  of  Ohio  are  public  corporations, 
authorized  and  organized  for  convenient  ad- 
ministration of  the  government.  Their 
powers  and  duties  are  neither  created  nor 
regulated  by  contract,  express  or  implied,  but 
by  statutes,  whieh  mav,  trom  time  to  time, 
as  occasion  requires,  he  altered  or  repccaled. 
Audit  is  a  general  rule,  subject  to  c^xceptions. 
(as  in  Park  Commissioners  v.  Detroit.  28  Mich. 
288),  that  as  to  matters  relating  to  the  gov- 
ernment of  a  public  corporation^  concerning 
which  the  legislature  may  authorize  the  cor- 
poration to  make  provision  by  ordinance, 
the  legislature  may  directly  provide  by  stat- 
ute, and  a  duty  thus  required  of  the  corpora- 
tion may  be 'enforced  bv  the  courts.  The 
State  V.  Commissioners,  35  Ohio  St.  458.  A 
statute  granting  authority  to  lay  pipes,  for 
the  purposes  specified,  in  the  streets  of  mu- 
nicipal corporations,  would  be  clearly  author- 
ized by  the  general  grantof  legislative  power, 
(Const.  Art.  2,  §  1)  ;  and  lyhere  a  statute 
does  not  impinge  upon  any  constitutional 
inhibition,  the  legislature  is  the  sole  judge  as 
to  the  form  it  may  be  mad§  to  assume. 

Stall  V.  Macalester,  9  Ohio  19. 

The  People  v.  Dana,  22  Cal.  11. 

The  claim  is  made,  however,  that  the  stat- 
utory provision  in  question  is  retroactive,  and 
hence  within  the  constitutional  prohibition 
on  that  subject.  Art.  2,  §  28.  But  *'  the  con- 
stitutional inhibition  does  not  apply  to  leg- 
islation recognizing  or  affirming  tne  binding 
obligation  of  the  state,  or  any  of  its  subordi- 
nate agencies,  with  respect  to  past  transac- 
tions. It  is  designed  to  prevent  restrospect- 
ive  legislation  injurriously  affecting  individ- 
uals, and  thus  protect  vested  rights  from  in- 
vasion." New  Orleans  v.  Clark,  95,  N.  S. 
644,  655  :  Rev.  Stats.  99.  note ;  The  State  v. 
Hofiman,  85  Ohio  St.  435.  And  the  further 
claim  is  made,  that  the  statutory  provision 
confers   corporate  power,  and  being  special, 


violates  the  constitution,  art.  13,  §  1.  Rut 
tho  statute  is  general  and  not  special  Rev. 
Stats.  123,  note. 

Judgment  affirmed. 

[To  appear  in  38  0hici  St.] 

Iowa  Supreme  GeuPt. 

MinriCIPAL   LICEKSE. 

Town  of  Toi-kdo  r.  Edkns.    Septoiubor  20,  1882. 

In  February,  187H,  the  town  of  Toledo  passed  an 
ordinancethat  no  person  should  seUale,  u  ine,  or  beer, 
etc.,  within  the  limits  of  said  town,  or  of  any  territory 
over  which  the  town  ini^ht  have  jurisdiction  without 
first  procuring  a  license  from  the  mayor,  and  section 
0  of  chapter  119  of  tlie  Act  of  1878  provided  that '' the 
power  and  Jurisdiction  of  every  municipal  corporation, 
whether  acting  under  general  or  special  cliarter,  to 
regulate,  proliioit,  and  license  the  sale  of  ale,  wine, 
und  beer,  «  •  «  [f.re]liereby  extended  two  miles 
bevond  tliecitvlimitHof  84id  corponition.  r)efednant 
sold  beer  outside  of,  but  witin  one  mile  of  the  corpo- 
rate limits  of  Toledo,  without  any  license  to  malce 
such  sale.  Ileld^  that  defendant  was  liable;  that  such 
law  was  constitutional ;  and  that  a  fine  of  j^SO  imposed 
on  him  In*  the  court  not  was  excessive. 

Appeal  from  Tama  district  court. 

This  is  a  prosecution  under  an  ordinance  of 
the  town  of  Toledo,  charging  the  defendant 
with  selling  beer  within  two  miles  of  the  cor- 
porate limits  of  the  town.  Tho  case  wa.s 
originallv  tried  before  the  mayor  of  the  town, 
and  the  defendant  was  found  guilty.  An  ap- 
peal was  taken,  and  upon  a  trial  in  the  district 
court  he  was  again  convicted,  and  he  appeals. 

ROTHROCK,  J. 

1.  In  February,  1878,  the  town  passed  an 
ordinance  providing  *^  that  no  person  shall  sell 
within  the  limits  of  said  town,  or  of  any  ter- 
ritory over  which  the  town  may  have  juris- 
diction for  that  purpose,  any  beer  or  wine,  or 
any  malt  or  vinous  liquors,  the  sale  of  which 
is  not  f)rohibited  by  the  laws  of  the  State  of 
Iowa,  without  first  procuring  from  the  mayor 
a  license, "  etc.  On  the  thinl  day  6f  Septem- 
ber, 1878,  the  defendant  sold  beer  outside  of  but 
within  one  mile  of  the  corporate  limits  of  the 
town,  and  without  license  to  make  such  sale. 
Chapter  119  of  the  Acts  of  1878  became  a  law 
on  the  fourth  dav  of  July  of  that  year,  and  it 
contains  the  following  among  other  provis- 
ions. '^  Sec.  9.  The  power  and  jurisdiction  of 
every  municipal  corporation,  whether  acting 
under  general  or  special  charter,  to  regulate, 

Erohibit,  and  license  the  sale  of  ale,  wine,  and 
eer  and  of  the  courts  and  officers  thereof  to 
enforce  said  regulations,  hereby  extended  two 
miles  beyond  the  city  limits  of  said  corporation. 
*  *  *  "  The  question  to  be  determined  is, 
did  the  ordinance  in  question  operate  to  pro- 
hibit unlicensed  sales  within  twomilesof  the 
city  limits?  We  think  it  did.  The  section 
above  quoted  is  an  absolute  extension  of  the 
jurisdiction  of  the  city  to  all  points  within 
the  two-mile  limit,  and  an  absolute  extension 
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«jf  tht' jurisdiction  and  power  of  tlit»  courts  and 
officers  of  the  city  two  mi  let*  beyond  the  cit}* 
limits.  If  an  ordinance  be  enacted,  and  after- 
wards the  city  limits  be  extended  by  adding 
thereto  adjacent  territor}',  no  one  would  con- 
tend that  a  now  ordinance  must  be  passed  in 
order  to  be  operative  in  the  newly-acquired 
territory.  We  can  see  no  difference  between 
that  case  and  this.  By  this  law  the  extension 
of  the  power  and  jurisaiction  is  absolute.  It 
does  not  depend  on  any  act  or  ordinance  of  the 
city  specially  adopting  or  invoking  the  power. 
If  the  ordinance  had  been  passed  after  the  law 
went  into  force,  it  would  not  have  been  neces- 
sary that  it  should  specify  that  its  operation 
extended  two  miles  beyond  the  city  limits. 
It  is  so  extended  by  the  express  provision  of 
the  law. 

2.  It  is  urged  that  the  law  in  question  is 
less  unconstitutional.  We  have  held  it  to  be  a 
constitutional  and  .valid  enactment.  State  v. 
Shroeder^  51  Iowa,  197 ;  T<ncn  of*  Ccnterville  v. 
MUlei'y  Id.  712;  we  have  no  aisposition  to. 
recede  from  the  ruling  in  those  cases.  Coun- 
sel pn.sent  no  new  objection  to  the  act  which  we 
regard  as  of  sufficient  importance  to  discuss. 

3.  Theordinance  provided  as  a  penalty  for  its 
violation  a  fine  of  not  less  than  $50  nor  more 
than  $100.  The  court  assessed  a  fine  of  $50, 
which  is  claimed  to  be  excessive.  As  we  hold 
the  prosecution  was  pioperly  commenced  and 
carried  on  under  the  orainance,  the  fine  could 
not  have  been  in  a  less  amount  than  that 
fixed  by  the  court.     Affirmed. 

Wigeengifi  Supi^eme  Geurt. 

COBBECnOV  07  JirDOXXHT. 

Wiu^iAMB  V.  WiLUAMs.    September  9, 1S82. 

Tbia  court  has  no  power,  at  m  subsequent  term,  to 
onrrect  its  Judgment  In  respect  to  costs,  where  that 
subject  was  considered,  and  the  Judgment  entered  by 
the  derk  in  accordance  with  the  directions  of  the 
court,  unless  such  power  was  carried  forward  by  a 
motion  made  during  the  term  at  which  the  Judgment 
was  rendered.    Pringle  v.  Dunn,  89  Wis.  435. 

Motion  for  correction  of  .judgment. 

Cassoday,  J. 

This  is  a  motion  to  correct  the  judg- 
ment of  this  court,  rendered  in  this  cause 
at  the  last  January  term,  so  as  to  make  the 
costs  of  the  respondents  on  appeal  payable  by 
the  appellant  personally,  msteaa  of  being 
payable  out  of  the  estate  of  the  deceased,  as 

Srovided  by  the  judgment.  At  the  time  of 
eciding  tne  case,  tne  subject  of  costs  was 
considered  by  the  court,  and  the  judgment 
entered  was  strictly  in  accordance  with  the 
directions  given,  notwithstanding  the  opinion 
filed  is  silent  upon  that  subject.  S.  C.  12  N. 
W.  Rep.  465:4  Wis.  Leg.  News,  382.  This 
being  so,  ana  the  power  of  the  court  to  correct 


the  decrei*  at  that  term  not  having  been 
carried  forward  to  this^  term  by  motion,  we  are 
now  without  any  |M)wer  in  the  premises,  and 
we  must  therefore  deny  tlie  motion,  upon  the 
authority  of  the  repeated  decisions  of  this 
court.  Prinarle  r.  l5unn,  39  Wis.  435,  and 
cases  tlicre  cited.  The  error,  if  any,  is  not  one 
of  the  clerk,  but  of  the  court,  and  hence  does 
not  come  within  the  exception  in  the  Cole 
Cam,  52  Wis.  591 ;  The  motion  is  therefore 
denied. 

SUPREME  COURT  RECORD. 


[New  mPOH  filed  since  our  IsHt  report,  up  to  Nov.  7,  '82.] 


1830.  Noah  Horst  et  al  v.  Patrick  Rurke  et  al.  Er- 
ror to  the  IMHtrict  Court  of  Stark  Couul y.  F.  L.  Bald- 
win and  J.  J.  Parker  for  plaintifls. 

1340.  Tlie  Pittsburgh,  Cincinnati  <&  St.  Louis  Rail- 
way (>o.  V,  Tlie  Central  Ohio  Railroad  ref*rganized  as 
the  B,  A  O.  R.  Co.  Appeal.  Reserved  in  the  Dis- 
trict (\>urt  of  Fnmklin  C'ounty.  C.  N.  Olda  forplaint- 
ifT;  J.  H.  Collins  for  defendant. 

1341.  Hamilton  Green  v.  The  Township  Trustees  of 
Paint  Township.  Fayette  C-ounty.  Error  to  the  Dis- 
trict Court  of  Fayette  County."  Maynard  A  Iladloy 
for  plaintiff. 

1342.  Rosa  Gorman  r.  Thomas  K.  Taylor,  guardian. 
Error  to  the  District  Court  of  Franklin  County.  J.  T. 
Holmes  and  W.  B.  Page  for  plain tifT ;  Jones  A  Jones 
for  defendant. 

ia43,  Maria  J.  Viele  v,  Wallace  C.  Davis.  Error. 
Reserved  in  the  District  Court  of  Summit  County. 
J.  S.  Carpenter  for  plaint ifT. 

1344.  John  M.  Bankhardi  v.  Moses  G.  Wattersou, 
Treasurer  et  al.  Error.  Reserved  in  the  District 
Court  of  Cuyahoga  County.  Arnold  Green  for  plaint- 
iflf;  Kain,  Sherwood  A  Bunts  for  defendants. 

1345.  Tlie  City  of  Cleveland  et  al  v.  John  W.  Heisley 
et  al.  Error  to  the  District  Court  of  Cuyahoga  County. 
Kain,  Sherwood  A  Bunts  f or  plalntilT ;  Heisley,  Bald- 
win A  Estep  for  defendants. 

1346.  In  the  matter  of  the  Final  Settlement  of  Isaac 
Hogue,  deceased,  as  executor  of  the  will  of  Nelson 
Hogue,  deceased.  Error  to  the  District  Court  of 
Monroe  County.  Hunter  A  Mallory,  and  Parsons  A 
Doherty  for  Issac  Hogue ;  Griggs  A  Griggs  for  Sloan, 
adm'r. 

1S47.  Edwin  Arthur  v.  William  McDowell  Tucker. 
Error.  Reserved  in  the  District  Court  of  Highland 
County.  Ramsey,  Matthews  A  Matthews,  and  Mat- 
thews, Higeins  A  Qninn  for  plaintiff;  edone  A  Newby, 
and  R.  T.  Hough  for  defendant. 

1848.  TheClinton  Fire  Insurance  Co.  V.  P.  C  Steven- 
son. Error  to  the  District  Court  of  Hamilton  County. 
Moulton,  Johnson  A  I^vy  for  plaintiff. 

laiO.  Caroline  Shade,  Adm'r  v.  W.  J.  Kelly  et  al. 
Error  to  the  District  Court  of  Darke  County.  Baker 
A  Baker  f  on  plaintiff;  Anderson  A  Chenoworth  for 
defendants. 

1850.  Woodsfield  A  Steubenville  Mutual  Fire  In- 
surance Co.  V.  The  Monroe  Banket  al.  Springs  A 
Driggs,  and  Martin  A  Richards,  for  plaintiff ;  Hunter 
A  Mallory  for  defendants,. 

1361.  Albert  Ely  v.  William  E.  Kellogg,  Treas^r,  Ac. 
Error  to  the  District  Court  of  Lorain  Countv.  W.  W. 
Boynton  for  plaintiff ;  £.  G.  Johnson  for  defendant. 

1852.  James  Keeley  v.  Anna  Cummings.  Error  to 
the  District  Court  of  Hamilton  County.  W.  L.  Dick- 
son for  plaintiff;  L.  W.  Irwin  for  defendant. 
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1863.  James  &  Lyon  et  al  v.  Jamea  Myera.  Error. 
Reaenred  In  the  Diatrlct  Court  of  Ottawa  County. 
C.  H.  Everett,  and  C.  H.  Scribner  for  plaintiff ;  Ever- 
ett A  Cone  for  defendants. 

1854.  Rachel  E.  Cahall,  Executrix,  et  al  v.  C.  A. 
White,  Adm*r  et  al.  Rrn>r  t<>  the  DiKtri«-t  Court  of 
Brown  County.  Thomas  A  Thomas  for  plaiutiffii ; 
C.  A.  White  for  defendants. 


SUPREME  COURT  OF   OHIO. 


Hon.  John  W.  Okey,  Chief  Justice;  Hon. 
William  White,  Hon.  W.  W.  Johnson,  Hon. 
Geo.  W.  McIlvaine,  Hon.  Nicholas  Long- 
worth,   Judges. 

Tuesday,  November  14, 1882. 

GENERAL  DOCKET. 

No.  IIS.  Henry  Arker  v,  Lncins  Mi*Bridn.  Error 
to  the  District  Court  of  Summit  County.  Judgment 
affirmed  without  penalty  or  attorney  fee.  There 
will  be  no  further  report. 

126.  William  E.  Pedrick  v.  L.  A.  Ru8i«ell  et  nl.  Er- 
ror to  the  District  Ciurt  of  Lake  County.  Judgment 
affirmed  on  the  authority  of  Sluts  v.  Desenbenc,  2S 
Ohio  St  871.  No  penalty  or  attorney  fee,  and  no  fur- 
ther report. 

ISO.  Wefftley  Royoe,  Assignee,  An.  v.  Commission- 
ers of  Knox  County.  Error  to  the  District  Oturtof 
Knox  County.  Judgment  of  the  diMtrict  c*iiurt  re- 
rersed  and  that  of  the  common  pleas  affirmed.  Tliere 
was  no  error  in  the  chanre  ana  tlie  Terdift  was  sus- 
tained by  the  evidence.  The  objecticm  that  the  <*lHim 
was  not  presented  to  the  commissioners,  was  waived. 
There  will  be  no  farther  report. 

180.  Mahlon  Conrad  v,  Joseph  Conard.  Error  to 
the  District  Court  of  flicking  County.  Jndffment 
reversed  and  cause  remanded.  To  be  reported  here- 
after. 

108.  Pittsbfirffh,  Cincinnati  A  St.  Louis  Railwsy  v. 
Ellas  L.  Beck  et  al.  Error  to  the  Dintrlct  C«»urt  of 
Darke  County.  Judxment  reversed  on  the  ground 
that  the  court  below  erred  in  refusing  to  ctmsider  t  e 
grounds  of  alleged  error  contained  in  the  sulietitnted 
copy  of  the  bill  of  exceptions,  the  orlglnsl  having 
been  abstracted  from  the  HIcn,  hsving  alrendy  found 
thst  said  substituted  copy  wan  a  sulwiantially  correi't 
copy  of  the  original,  andimu^e  remanded  totliedis- 
tru't  court  for  further  proceedings. 

106.  Samuel  Emerick,  Guardian,  Ac,  v.  Henry 
liongnecker.  Error  to  the  District  Court  of  Darke 
County.  Judgment  affirmed  without  penalty  or  at- 
torney fee,  and  no  furthei  report. 

206.  Legrand  B.  Mills  et  al  v.  John  Rodgers'  heirs 
et  al.  Error  to  the  District  (*ourt  of  H<»cking 
County.  Dismissed  for  want  of  prosecution,  under 
Rule  4,  at  plaintiflte'  costs. 

.210.  Qyms  H.  Coy  v.  Andrew  Stephan,  Trfvi^urer, 
Ac,  Error  to  the  District  Court  oi  Lucms  (k>uuty. 
Passed  for  proof  of  service  of  brief,  and  record  by 
plaintiff. 

217.  Elisa  Eck  v.  Mary  C.  Sehoiiley.  Error  reserved 
in  the  District  Court  of  Sandusky  County.  DismiSMed 
for  want  of  prosecution,  undi*r  Rnlu  4,  at  costs  of 
plaintiff  in  error. 

417.  Henry  Longnecker  v.  Samuel  Emerick.  Error 
to  the  District  Court  of  Darlce  County.  Dismissed 
lor  want  of  necessary  parties.  There  will  be  no  fur- 
ther report. 

1216.  Tlie  State  of  Ohio  on  tlie  relation  of  the  Attor- 
ney General  v.  Andrew  Baughmau  et  al.    Quu  war- 


ranto. Demurrer  to  the  answer  overruled  and  judg- 
ment for  defendanta.  There  will  be  a  report  here- 
after. 

I3>^8.  Jsmes  B.  Lyon  et  al. «.  Jamea  Myers.  Error 
to  tlie  Court  of  Common  Pleas  of  Ottawa  County. 
Reserved  In  the  district  court.  Judgment  affirmed 
by  agreement  of  parties. 

MOTION  DOCKET. 

S7.  Mark  Bloomingdale  v.  Solomon  Stein  et  al. 
Motion  for  stay  of  execution  in  c*aune  No.  1166.  Mo- 
tion granted,  and  undertaking  Hxed  at  |500,  as  per 
entry. 

172.  Mark  Bloomingdale  v.  Solomon  Stein  et  al. 
Motion  to  take  c:iuse  No.  1150  on  the  General  Docket 
out  of  its  order  for  hearing.    Motion  overruled. 

173.  Joseph  A.  Treat  et  al.  v.  Ransom  Cole,  Execu- 
tor, Ac.  Moiion  to  take  cause  No.  1211  on  the  Gen- 
eral Docket  out  of  Its  order.    Motion  overruled. 

174.  Pittsburgh,  Cincinnati  A  St.  Louis  Railway  Co. 
V.  Central  Ohio  Railway  Co.'  Motion  to  take  cause 
Nf>.  1H40  on  the  General  Docket  out  of  Ita  order. 
Motion  granted. 

175.  James  Finn  v.  Thomas  Hunt.  Motion  to  dis- 
miss «-Ausn  N<>.  1052  cm  the  General  Docket  for  want  of 
primed  record.    Motion  granted. 


The  Judges  have  in  their  hands  for  consideration, 
cases  on  the  General  Docket  up  to,  and  indudingp 
number  225. 

♦  > » 

SUPREME  COURT  ASSIGNMENT. 


FOB  ORAL  ABOUMEirr. 


The  following  eases  are  assigned  for  oral  argnment 
at  the  dates  designated : 

Siiturfiayf  Nov,  IS. 

1220.  Counterman  et  al.  v.  Trustees  of  Dublin  T^ 
Error  to  District  Court  of  Mercer  County. 

Weiinutiay^  Ntw,  22. 

160.  StMudanl  Oil  Co.  v,  Bohoslau.  Error  to  Dis- 
trict Court  of  Cuyahoga  County. 

162.  Clevelsnd,  Columbus,  Cincinnati  and  Indiam- 
apolin  Railway  Co.  V.  Walrath.  Error  to  Dia- 
trii't  Court  of  Hamilton  County. 

Tfnirsttay,  Nor,  23. 

167.  Kuhns  v.  McGeah.  Error  to  District  Oopri 
of  Fianklin  Ccmnty. 

170.  Calvlti,  late  Sheriff  v,  Bmen  et  al.  Error  to 
District  Oiort  of  Hamilton  County. 

Wedfie9dcWf  Dee,  6. 

171.  Brewer  et  al.  v.  Maurer.  Error  to  Dlstriot 
Ctmrt  of  Cuyahoga  County. 

180.  Peters  v,  Caswell  et  al.  Error  to  Distriot 
Court  of  Erie  County. 

Tkurtiday^  Dee,  7. 

192.  Pittsburgh,  Cincinnati  and  St.  Lonis  Rallfray 
(■o.v.  Chipman,  Adminlatrator.  Error  to  Dis- 
trict Ctmrt  of  Darke  County. 

197.  Sowers  V.  Cyrenus  et  al.  Error  to  XMatriot 
Ccmrt  of  l»rain  County. 

Wednesday^  Dee,  18. 

179.  Jetlrey  v,  Cohen.  Error  to  Distriot  Court  of 
Franklin  County. 

199.  RiH'kefeller  et  al.  v,  Timmina. .  Error  to  Dis- 
trict Court  of  Cuyahoga  County. 
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XITBBXB. 

Within  (he  past  few  monthe  so  many  mur- 
ders baVe  been  committed  in  editorial  rooms, 
that  we  may  be  pardoned  if  we  discuss  the 
matter  from  an  editorial  standpoint. 

The  quantity  of  reading  matter  absorbed 
each  day  by  the  people  of  this  country  is  al- 
most beyond  comprehension ;  and  we  are  not 
sure  that  the  sam^  might  not  be  said  of  the 
quality  as  well.  This  wonderful  demand  for 
'^news"  has  resulted  in  the  establishment  of 
a  large  number  of  newspapers,  so  called, 
which  bid  for  and  expect  a  share  of  public 
patronage  without  supplying  anything  with- 
in the  province  of  honest  journalism. 

To  enable  these  bastard  sheets  to  live  by  ob- 
taining even  a  moderate  circulation,  their 
hungry  managers  resort  to  the  device  of  gath- 
ering and  publishing  the  most  disgusting  and 
insipid  scandals  which  float  upon  the  pools  of 
gossip,  knowing  the  avidity  with  which  the 
depraved  and  immoral  classes  devour  that 
which  is  nasty  or  which  throws  dirt  upon 
somebody's  fair  fame.  Of  course  the  money  of 
a  thief  or  prostitute  is  as  good  as  any  other, 
but  the  manner  of  getting  it  is  of  very  ques- 
tionable honesty  or  propriety  to  say  the 
least. 

In  this  class  of  alleged  newspapers  the 
truth  is  not  sought  for,  and  the  name  of  the 
peddler  of  scandals  called  "  our  informant,"  is 
never  given.  Any  story,  if  it  be  sufficiently 
dirty  to  suit  the  tastes  of  tlie  patrons  of  the 
paper^and  of  disgusting  details  that  will  ensure 
a  purchase  and  perusal  by  thieves  and  har- 
lots, is  welcomed,  no  thought  being  given  to 
the  utter  misery  it  must  entail  upon  the  in- 
nocent victim  whose  name  may  be  thus 
blasted  and  blighted  forever. 

This  total  disregard  of  honor  or  decency 
sometimes  leads  to  serious  trouble,  and  oc- 
casionally a  suffering  victim  takes  the  law 
into  his  own  hands  and  kills  the  cruel 
monster  who  has  stolen  his  good  name  and  sold 
it  to  scandal  buzzards  for  his  own  personal 
gain. 

Occasionally,  too,  the  monster  fore-warned 
is  fore-armed,  and  gets  the  drop  on  the  victim 
and  adds  murder  to  his  other  crimes.  For 
the  benefit  of  both  these  parties,  we  believe 
the  law  as  laid   down  by  Judge   Wylie,  of 
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Washington,  D.  C,  in  a  case  recently  tried, 
ought  to  be  more  ^generally  understood.  The 
facts  in  the  case  to  which  we  refer  are  as  fol- 
lows : 

'  Last  spring  A.  M.  Soteldo,  a  Washington 
correspondent  of  a  Baltimore  paper,  was 
killed  in  an  affray  in  the  editorial  rooms  of  the 
Washinffton  RqmbUcan.  The  circumstances 
under  which  the  affair  took  place  were  these : 
For  some  time  previous  Soteldo  was  the  object 
of  a  series  of  personal  and  libelous  attacks  by 
Clarence  Barton,  the  managing  editor  of  the 
Rqwbliean.    These  attacks  were  made  for  the 

Eurpose  of  ventinff  the  personal  spite  Barton 
ad  against  Sotelm  Feeling  aggrieved,  per- 
haps maddened,  according  to  the  testimony, 
Soteldo  called  on  Barton  accompanied  by  his 
brother,  A.  C.  Soteldo,  to  remonstrate  with 
him  against  his  personal  cause  of  action  and 
to  say  that  he  had  documents  of  a  damaging 
character  reflecting  on  Barton,  and  that  if  he 
did  not  cease  his  attacks,  he  (Soteldo)  would 
retort  in  kind.  Out  of  this  occurred  the 
affray,  and  several  shots  were  fired,  resulting 
in  Barton  being  wounded  and  A.  M.  Soteldo 
being  killed.  It  was  charged  that  his  brother, 
A.  C.  Soteldo,  killed  him  while  trying  to  shoot 
Barton,  while  it  was  claimed  that  the  fatal 
shot  was  fired  by  Barton.  A.  C.  Soteldo  was 
indicted  for  murder  and  was  recently  tried 
and  acquitted  after  the  jury  had  been  absent 
fifteen  minutes. 

The  jury,  (Judge  Wylie  said),  hkd  before 
them  the  fact  that  certain  publications  were 
made  in  the  Republican  newspaper,  and  Mr. 
Barton  was  the  managing  editor  of  that  pa- 
per. The  publications  were  of  a  kind  that 
would  sting  a  man  not  entirely  callous  to 
himself  or  family.  They  were  the  libels  of 
the  press.  No  man  ought  to  dare  to  write 
such  articles,  and  no  paper  with  respect  to 
itself  dare  publish  them.  The  public  very 
often  think  that  what  they  read  in  print 
ought  to  be  believed  sooner  than  what  they 
hear  on  the  street.  They  think  that  the 
printing  gives  currency  to  it.  A  notorious  li- 
Deler  may  talk  on  the  street  and  hurt  nobody, 
but  when  he  puts  the  libel  in  a  paper  he  can 
do  injury  te  a  whole  family.  But  the  public, 
he  thought,  was  reaching  that  state  when 
they  believed  little  they  saw  published.  He 
did  hope  that  the  time  would  come  when  the 
public  would  give  no  more  credence  to  these 
publications  than  was  given  to  the  libels 
on  the  street.  There  were  gentlemen  that  he 
knew  and  bad  before  his  eye  at  that  time  who 
would  do  credit  to  a  newspaper  or  any  other 
profession  in  which  they  might  be  engaged. 
He  did  not  intend  to  say  anything  aeamst 
the  ReptMican^  but  these  two  articles  snould 
not  have  been  published.    Mr.  Soteldo  took 


fire  at  them,  and  with  his  brother,  went  to 
the  office.  He  showed  a  manuscript  to  Mr. 
Barton,  not  for  publication,  but  containing  a 
counter  charge  against  him.  No  doubt  the 
obiect  was  to  let  Barton  see  that  he  could  re- 
taliate, and  would  if  the  articles  in  the  Re- 
publican were  kept  up. 

His  Honor  then  reviewed  the  scene  in  the 
office  and  said  that  there  was  no  proof  that 
Soteldo  drew  a  weapon  at  all,  and  it  was  only 
a  common  assault  made  by  him.  As  soon  as 
he  received  the  blow.  Barton  put  his  hand  in 
the  desk,  drew  a  pistol,  put  it  to  Soteldo's 
stomach,  and  attempted  to  fire.  If  that  was 
the  fact  his  opinion  of  the  law  was  that  in 
the  blow  given  to  Barton  there  was  no  excuse 
or  justification  for  his  drawing  the  weanon. 
and  if  the  weapon  had  i^one  off  and  kulea 
Soteldo  and  the  case  camo  before  him,  he 
should  have  held  that  Barton  was  guilty  of 
murder.  He  would  go  further  and  say  tnat 
Barton,  having  provoked  the  quarrel  and  pre- 
pared himself  with  a  weapon,  and  killing  So- 
teldo, might  have  been  nela  guilty  of  mur- 
der. He  would  not  undertake  to  say  what 
his  opinion  was  of  the  act  of  the  prisoner, 
assuming  that  he  fired  the  shot.  The  facts 
were  with  them.  If  they  believed  that  the 
assault  made  upon  Barton  was  not  one  calcu- 
lated to  endanger  his  life  or  do  him  bodily 
harm,  but  that  Barton  seized  upon  that  for  an 
excuse  for  a  provocation  to  take  the  life  of  an 
enemy  and  nad  prepared  for  it,  h^  left  them 
to  say  whether  the  prisoner  at  the  bar  was 
euilty  of  any  of  the  grades  of  homicide  that 
ne  had  given  them.  If  they  found  that  the 
two  Soteldos  visited  the  office  armed  with  the 
purpose  of  bringing  on  a  quarrel  and  the 
shooting  of  Bar^n,  then  the  defendant  was 

Suilty  of  murder ;  but  if  they  went  there  to 
emand  a  cessation  of  the  attacks  and  pre- 
pared to  meet  ^hat  should  arise  out  of  a  quar- 
rel, then  the  act  of  killing  was  manslaughter. 
What  he  had  said  about  justifiable  homicide 
would  then  not  apply,  and  Soteldo's  death 
was  brought  on  by  nis  own  indiscretion. 

Reason  and  justice  will  sustain  the  position 
taken  by  Judge  Wylie  in  bis  charge.  Let  it 
be  understood  that  the  professional  libeler 
who  may  happen  to  control  a  paper,  cannot 
be  justified  in  defending  himself  with  adeiMily 
weapon  from  the  attacks  of  the  party  libeled, 
and  there  would  be  less  personality  going  on 
in  the  press.  The  cowardly  owner  of  a  scur- 
rilous, black-mailing  sheet,  who  carries  a 
loaded  revolver  on  his  person  and  keeps  one 
in  his  desk  drawer  for  the  purpose  of  protect- 
ing himself  from  some  man  or  woman,  whom 
he  may  maliciously  have  libeled,  will  then 


THE    OHIO    LAW    JOUBNAL. 


225 


find  that  he  can  have  no  immunity  from 
physical  attacks,  and  he  would  be  apt  to 
cease  his  libelous  course.  It  is  to  be  hoped 
that  the  doctrine  laid  down  by  Judge  Wylie 
will  become  an  accepted  principle  of  law,  if 
it  is  not  so  already.  The  idea  that  a  newspa- 
per man  can  sit  in  his  sanctum  and  blast  the 
character  of  a  man  or  woman  with  his  villain- 
ous  pen,  and  then  place  a  loaded  revolver  on 
his  table,  and  station  some  one  at  the  door  to 
notify  him  of  the  approach  of  his  libeled  vic- 
tim in  time  to  enable  him  to  draw  and  kill 
the  aggrieved  party,  and  then  set  up  the  plea 
of  self-defense,  is  revolting  to  every  sense  of 
justice  and  reason. 


♦  »» 


Bnoivnon  of  bbspsct. 

The  Erie  County  Bar  has  recently  lost  two 
of  its  honored  and  esteemed  members  and,  at 
a  meeting  held  a  few  days  ago,  adopted  reso- 
lutions expressive  of  the  loss  sustained  by 
these  deaths,  which,  together  with  the  brief 
sketches  prepared,  will  be  read  with  interest 
by  the  profession: 

Resolvedy  That  in  the  death  of  the  Hon.  S. 
F.  Taylor  the  Bar  of  Erie  county  has  lost  one 
of  its  most  honored  and  esteemed,  as  well  as 
its  oldest  members.  He  was  a  man  who  loved 
virtue  and  hated  vice ;  a  man  of  the  strictest 
integrity  and  great  moral  worth,  and  whose 
ability  and  exemplary  conduct  were  ever  such 
as  to  command  the  esteem  and  approval  not 
only  of  the  court  and  bar,  but  of  all  who  knew 
him.  We  mourn  his  death  as  that  of  a  brother, 
and  WQuld  mingle  our  tears  of  sorrow  with 
those  of  his  numerous  and  mourning  relatives. 

Resolved^  That  the  court  of  common  pleas 
be  requested  to  cause  the  foregoing  resolution 
to  be  entered  upon  its  journal  us  a  token  of  re- 
spect to  the  memory  oi  the  deceased,  and  that 
a  duly  certified  copy  thereof  be  sent  by  the 
clerk  to  his  widow. 

SEBASTIAN    F.  TAYLOR. 

Judge  S.  F.  Taylor  was  formerly  a  resident 
of  Milan,  in  this  county.  Few  of  its  past  res- 
idents have  been  more  prominent  in  the  his- 
tory of  the  town  or  more  fully  entitled  to  the 
honor  of  its  people  than  the  subject  of  this 
sketch*  whose  death  occurred  at  Chicago,  Octo- 
berlst,  at  the  residence  of  one  of  his  daugh- 
ters, Mrs.  E.  B.  Rambo. 

Judge  Taylor  was  born  at  Orand  Island, 
Vermont,  December  24,  1808.  He  was  a  wit- 
ness of  the  battle  of  Plattsbursh,  Lake  Cham- 
Elain,  during  the  war  of  1812-15  with  Great 
»ritain.  He  studied  law  at  Greensboro,  Vt., 


and  was  admitted  to  the  bar  in  1832.  In  1833 
he  was  married  to  Miss  Judith  Kelloge,  who 
survives  him  after  a  union  of  49  years.  He  re- 
moved to  Conneaut  in  1835,  where  he  prac- 
ticed his  profession,  meaintime  to  some  extent 
editing  the  Conneaut  Reporter,  In  1841  he  was 
elected  as  Representative  from  Ashtabula 
County  to  the  Ohio  Legislature,  and  in  1842 
was  one  of  the  Whig  members  who  resigned 
to  prevent  the  passage  of  a  highly  obnoxious 
Congressional  apportionitaent  bill  which  was 
insisted  on  by  the  Democratic  majority  in 
that  bodv.  In  1843  Judge  Taylor  came  to 
Milan,  wnere  he  continu^  the  practice  of  his 
profession.  Here  twentv-three  years  of  his  ac- 
tive life  was  spent,  ancf  his  abilitv,  industry 
and  hieh  character  most  signally  shown.  Here 
his  useiulness  was  seen  in  every  direction  open 
to  his  activity.  In  politics  he  was  ever  earnest 
and  influential,  in  public  affairs  always  ready 
to  bear  his  share  of  burdens,  in  morals  a  friend 
and  supporter  of  all  that  was  sound  and  pure; 
in  relieious  circles  devoted  and  active  in  be- 
half of  the  faith  which  so  largely  engrossed 
his  convictions.  In  all  relations  his  labors  and 
influence  were  bestowed  freely  in  behalf  of 
the  well-being  of  his  fellow  citizens,  while  his 
personal  example  was  valuable  at^  a  model  for 
others. 

In  1844  Judge  Taylor  was  elected  as  the 
Whig  candidate  for  Prosecuting  Attorney  of 
Erie  County,  and  was  re-elected  in  1846,  serv- 
ing for  four  years,  in  which  capacity,  by  his 
stern  fidelity  and  unyielding  purj;)ose,  he  ac- 
complished much  toward  the  enforcement  of 
the  laws  and  the  repression  of  crime,  and  it 
is  due  to  his  memory  to  say  that  such  faith- 
fulness often  subjected  him  to  antagonisms 
from  which  too  many  oflBcers^^of  the  law  are 
ready  to  shrink.  In  1856  he  waselected  Judge 
of  the  Common  Pleas  Court  for  Lucas,  Sandus- 
ky, Ottawa,  Erie  and  Huron  counties,  in 
which  capacity  he  served  so  acceptably  that 
he  was  re-elected  in  1861,  making  ten  years. 
At  the  close  of  his  second  term  (1866)  he  re- 
moved to  Sandusky,  where  he  resumed  practice, 
and  where  was  his  residence  until  his  death. 
In  December,  1881,  he  made  a  visit  to 
his  children  in  Chicago,  where  he  was  taken 
with  the  disease  which  terminated  his  life. 
His  remains  were  buried  in  that  city. 

Judge  Taylor  left  as  survivors  of  his  family 
Mrs  Tavlor  and  three  children,  Mrs  J.  E 
Otis,  Mrs.  E.  B.  Rambo  and  Mr.  Fredrick  P. 
Taylor.  Clark  Waggoner. 

LUCAS    SELKIRK    BEECHBR. 

Resolved,  That  it  is  with  a  feeling  of  sadness 
we  have  learned  of  the  death  of  our  brother  law- 
yer, Lucas  S.  Beecher,  and  present  the  follow- 
ing tribute  to  his  memory : 

Lucas  Selkirk  Beecher  was  born   in   New 
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Haven  county,  Conn.,  March  31,  A.  D.  1798. 

Mr.  Beecher  was  admitted  to  the  bar  and 
began  j^ractice  in  the  State  of  New  York.  He 
moved  to  Sandusky  in  1828,  and  ever  since 
that  time  has  been  actively  engaged  in  the 
practice  of  the  law  until  within  the  last  few 
years,  when  advanced  age  and  increased  bodily 
infirmities  so  obscured  his  faculties  as  to 
render  a  cessation  of  labor  necessary. 

During  his  lone  practice  of  over  fifty  years 
he  stood  in  the  m>nt  rank  as  a  lawyer  and 
occupied  a  large  place  in  the  public  eye. 

He  had  a  keen, bright  intellect,  a  most  won- 
derful memory,  sharpened  no  doubt  by  his 
misfortune,  and  great  ingenuity ;  and  this  ren- 
ered  him  a  formidable  rival  and  successful 
competitor. 

As  a  cross-examiner  of  witnesses  he  had  in  his 
palmy  days  but  few  e(][uals.  He  was  maimed, 
Dy  the  loss  of  a  leg  in  youth,  and  in  1831, 
while  engaged  in  practice,  he  became  blind. 

He  died  at  the  advanced  age  of  eighty-five, 
October  18, 1882,  thus  severing  one  of  the  few 
remaining  links  which  connect  the  present 
with  the  past  century. 

Born  and  reared  in  a  time  when  the  princi- 
ples which  constitute  the  foundation  of  our 
national  greatness  were  in  the  common 
thought  of  all  men,  he  was  early  led  to  adopt 
fixed  principles  of  belief  in  regard  toquestions 
of  political  policy.  And  his  identification  with 
the  anti-slavery  movement  marked  him  as  a 
man  who  preferred  principle  to  profit,  and 
who  had  tne  courage  to  profess  and  advocate  a 
great  moral  truth  long  before  the  age  in  which 
he  lived  was  able  to  apprehend  it  or  dared  to 
fiace  the  consequences  of  its  admission. 

To  borrow  the  language  of  an  eminent  mem- 
ber of  the  bar  of  Cincinnati  in  this  connection, 
^'  His  professional  life  was  a  signal  instance  of 
the  triumph  of  mind  over  physical  obstacles." 

Disabled  when  just  upon  the  threshold  of 
the  practice  of  the  law,  nevertheless,  he  roaie 
to  a  iieight  which  enabled  him  easily  to  main- 
tain his  position  of  a  leader  in  this  most  diffi-. 
cult    of  all  professions. 

In  the  language  of  the  eentleman  before 
quoted,  he  stood  upon  an  elevation  morally 
and  intellectually,  to  which  all  might  aspire, 
but  few  hope  to  reach.  But  this  tribute  to  the 
memory  otour  venerable  friend  would  not  be 
complete  without  a  reference  to  his  help-meet 
and,  alter  egOy  the  late  Mrs.  Jane  W.  Beecher, 
who  recently  preceded  her  husband  to  the  v^- 
ley  of  rest 

A  daughter  of  Judge  Turk  and  a  niece  of 
the  Hon.  Chas.  Huston,  a  Justice  of  the  Su- 

Ereme  Court  of  Pennsylvania,  when  her  hus- 
and's  blindness  rendered  him  no  longer  ca- 
pable of  pursuing  the  study  or  the  practice  of  his 
Srofession,  this  noble  woman,  although  bur- 
ened  with  the  care  of  a  large  family  and  sup- 


plied bv  the  slender  purse  of  a  young  attorney,, 
cheerfully  took  her  place  at  his  side,  and  ror 
years  engi^^ed  in  the  toilsome  drud([ery  of  read- 
ing law,  preparing  briefs  and  writing  the  pa- 
pers necessary  in  the  preparation  of  cases. 

In  this  arduous  labor  she  con  tinned  until  in- 
creasing age  enabled  her  children  to  relieve 
her  of  its  burden. 

We  take  pride  in  rendering  this  tribute  of 
regard  to  the  memory  of  a  man  so  deservedly 
honored  by  our  profession,  as  an  example  of  the 
success  which  can  be  acquired  hj  an  earnest 
man  full  of  a  great  purpose,  striving  against  a 
fiate  which  usually  oenumbs  the  faculties  and 
palsies  the  energies  of  its  victims. 

Resolved,  That  copies  of  this  memorial  be 
transmitted  to  the    family  of  our  deceased 
brother,  and  to  the  Court  of  Common  Pleas  of 
Erie  County  with  a  respectful  request  that  it 
be  entered  upon  its  journal. 

Homer  Gtoodwin, 
P.  W.  Cogswell, 

U.   T.  CURRAK. 

The  court  ordered  the  above  memorial  to  be 
recorded  in  the  journal. 


■*-•" 


BWSABDrO  OV  A  POSTAL  C  ABSi 

On  October  19,  1881,  P.  A.  Smith  wrote  a 
postal  card  to  Mr.  Laswell,  of  Glasgow,  Ken- 
tucky, in  which  he  said  the  latter  was ''  a 
d — ^scoundrel  and  rascal. "  Mr.  Laswell,  feel- 
ing incensed  at  such  language,  laid  an  informa^ 
tion  against  Smith,  alleging  that  Smith  had 
knowingl}r  deposited  for  mailing  and  deliverj^ 
in  the  mails  of  the  United  States,  ''A  certain 
postal  card,  upon  which  indecent  and  obscene 
epithets,  terms  and  language  were  written. " 

Judge  Barr,  of  the  United  States  District 
Court  of  Kentucky,  before  whom  the  case 
came,  holds  that  the  words  above  quoted  are 
not  ODScene,  and  that  they  cannot  be  held  to 
be  indecent  within  the  meaning  of  thestatute* 
That  the  Act  of  1876  amending  section  3893 
of  the  Revised  Statutes,  under  which  this  pro- 
ceeding was  brought,  substantially  re-enacted 
the  Act  of  1865,  the  nrst  one  passed  upon  this 
subject. 

That  it  was  quite  clear  that  the  purpose  of 
the  Act  of  1866  was  to  prevent  the  mails  from 
being  used  to  circulate  obscene  matter,  and  ta 
prevent  their  use  for  immoral  purposes.  That 
the  connection  in  which  the  word  ^  indecent"' 
was  used  led  him  to  the  conclusion  that  it 
meant  immodest,  impure,  and  that  the  lan- 
guage used,  though  coarse,  unbecoming  and 
profane,  iti  not  within  the  inhibition  ef  the 
statute.  That  such  a  construction  harmoT^Ized 
with  the  other  provisions  of  the  act,  an  that 
a  broader  definition  of  the  word  **  indecent  "^ 
would  lead  beyond  its  spirit,  and  into  an  un> 
certain  and  boundless  field  of  construction^ 
— Brooklyn  Record, 
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owes  nr  jiopasdt. 

fihTATS  OF  Iowa  v.  Tatman.    October  17,  1882. 

Where  the  presidiD^  ]adge  in  a  trial  for  forgery, 
who  was  BuddeDly  calfed  to  his  home  on  account  of 
the  illneaa  of  bis  wife,  after  all  the  evidence  had  been 
introdaoed,temporarilv  adjourned  the  oourt,and  aday 
or  two  later  finally  adjourned  the  court  bv  telegram, 
it  wa8  held  that  the  prisoner  bad  not  been  In  jeopardy; 
and  could  be  tried  at  the  following  term  of  court 
-upon  the  indictment. 

Wfaiile  a  person  may  be  said  to  be  in  legal  jeopardy 
when  he  is  put  upon  trial  before  a  court  of  competent 
jurisdiction  upon  an  indictment  or  information 
which  is  sufficient  in  form  and  substance  to  sustain  a 
conviction,  and  a  jury  has  been  charged  with  his  de- 
liverance,— that  is,  when  they  have  been  impaneled 
4m4  sworn, — there  are  some  exceptions  to  this  gen- 
eral rule ;  and  when  the  lury  by  necessity  is  dis- 
chfluved  on  account  of  death  or  illness  of  the  judge 
or  oi  a  juror,  or  from  an  inability  of  the  jury  to 
agree  upon  a  verdict,  or  the  term  expires  by  law  be- 
fore trial  is  finished,  or  the  jury  are  discharsed  with 
•consent  of  defendant  or  anew  trial  is  granted  to  him, 
he  may  again  be  put  upon  trial  upon  the  same  In- 
dictment. 

A  prisoner,  by  testifVing  in  his  own  behalf,  waives* 
the  protection  which  the  statute  forbidding  the  dis- 
triot  attorn^  from  commenting  on  his  not  testifying 
Aeooids  him,  and  the  district  attomev  can  properly 
call  the  attention  of  the  jury  to  the  fact  tliat  he  has 
not  testified  as  to  a  certain  part  of  the  case. 

This  is  a  prosecution  under  an  indictment 
for  the  crime  of  uttering  a  forged  deed. 
There  was  a  trial  by  jury  and  defendant  was 
•convicted,  and  he  appeals. 

ROTHBOCK,  J. 

1.  The  defendant  was  put  upon  trial  at  the 
March  term,  1880.  After  all  the  evidence 
had  been  introduced  the  presiding  judge  re- 
•ceived  a  telegram  from  his  home  at  Des 
Moines  to  the  effect  that  his  wife  was  sick, 
and  asking  him  to  so  to  his  home.  This  was 
•on  the  ninth  day  of  March,  1880.  The  court 
was  adjourned  until  the  following  Friday, 
and  the  .jury  were  discharged  until  that  time, 
and  the  juuk®  went  to  his  home.  On  Friday 
the  judge,  by  a  tislegram,  ordered  the  court 
to  be  finally  adjourned,  and  on  the  Monday 
following  his  wife  died.  At  the  March  term, 
1881,  of  said  court  the  defendant  was  again 

Sut  upon  trial  upon  the  indictment.  He 
led  a  written  plea  settins  out  the  facts,  and 
alleging  that  legal  jeoparchr  had  attached,  and 
that  he  could  not  again  be  put  upon  trial 
upon  the  indictment.  The  cause  was  sub- 
initted  to  a  jury  upon  this  issue,  and  a  ver- 
dict was  found  to  the  effect  that  the  defend- 
ant was  not  entitled  to  an  acquittal  upon  that 
ground. 

It  is  provided  by  the  constitution  of  this 
state  that ''  no  person  shall  after  acquittal  be 
tried  upon  the  same  offense."  It  is  urged 
that  the  facts  above  recited  amounted  in  law 
to  an  acquittal,  or,  what  is  the  same  thin^,  be- 
ing once  in  jeopardy.  ''A' person  is  in  legal 
jeopardy  when  he  is  put  upon  trial  befoie  a 


court  of  competent  jurisdiction  upon  an  in* 
dictment  or  information,  which  is  sufficient 
in  form  and  substance  to  sustain  a  conviction 
and  a  jury  has  been  charged  with  his  deliv- 
erance, and  a  jury  is  said  to  be  thus  charged 
when  they  have  been  impaneled  and  sworn.'' 
Coole^r,  Const.  Lim.  325. 

While  this  is  the  general  rule,  there  are 
many  exceptions  to  it  in  the  common  law. 
If  by  any  overruling  necessity  the  jury  are 
discnarged  without  a  verdict,  as  from  the 
sickness  or  death  of  the  judge  holding  the 
court,  or  of  a  juror,  or  of  the  inability  of  the 
jury  to  agree  on  a  verdict,  or  if  the  term  of  the 
court  as  fixed  by  law  comes  to  an  end  before 
the  trial  is  finiphed,  or  if  the  jury  are  dis- 
charged with  the  consent  of  the  aefendant, 
or  a  new  trial  be  granted,  the  defendant  may 
again  be  put  upon  trial  upon  the  same  indict- 
ment. Most  of  these  exceptions  are  provided 
for  by  statute  in  this  state.  Code,  §§  444SM, 
4455-e-7'9.  And  in  State  v.  Redman,  17 
Iowa,  329,  it  was  held  that  when  a  verdict  is 
insufficient  and  defective  in  not  responding 
to  the  indictment,  the  court  may  set  it  aside 
and  try  the  prisoner  again  on  the  same  in- 
dictment. In  State  v.  Callendine,  8  Iowa, 
288,  when  the  name  of  a  material  witness 
upon  the  part  of  the  state  was  not  indorsed 
on  the  inaictment,  he  not  having  been  be- 
fore the  grand  jury,  and  objection  beins 
made  to  his  testimony,  the  court  dismissed 
the  indictment  and  ordered  the  prisoner  to 
be  held  to  bail,  and  another  indictment  was 
found,  it  was  held  that  the  defendant  could 
not  affain  be  put  upon  trial.  In  that  case  it 
is  said  that  "  it  is  not  at  all  times  within  the 
discretion  of  the  court  to  stop  the  prose- 
cution and  still  hold  the  accused  to  answer  to 
the  same  offense  on  a  future  charge.  It  may 
dischargee  the  jury  under  peculiar  circum- 
stances m  cases  of  necessity,  as  upon  a  sudden 
indisposition  of  a  witness,  a  juror,  or  the 
court,  or  a  final  difference  of  opinion  among 
jurors;  for  over  circumstances  of  this  nature 
neither  the  court,  the  attorney,  nor  the  par- 
ties have  any  control."  An  examination  of 
other  cases,  which  we  need  not  here  cite,  but 
which  will  be  readily  found  from  the  text- 
books, will  show  that  the  rule  above  cited 
has  been,  in  its  substance,  approved  by  every 
court  where  this  matter  has  oeen  under  con- 
sideration. 

The  question  as  to  the  emergency  upon 
which  the  court  was  adiourned  in  this  case 
was  tried  in  the  court  below,  audit  was  found 
that  the  court  was  justifi^  in  making  the 
adjournment.  Of  course,  it  must  not  be  un- 
derstood that  the  rule  requires  that  an  actual 
necessity  should  exist  for  the  discharge  of  the 
jury,  n  that  were  to  be  the  text,  then  in  case 
ofthesicknessof  the  judgeora  juror  the  d*- 
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fendant  might  object  that  the  sickness  was 
so  slight  as  not  to  absolutely  require  that  the 
trial  be  stopped.  Something  must  be  left  to 
the  discretion  of  the  court.  If  the  discretion 
be  not  abused;  the  defendant  has  no  cause  of 
complaint. 

We  think  that  in  the  case  at  bar  the  dis- 
cretion of  the  judge  in  determining  that 
there  was  sufficient  cause  to  adjourn  the 
term  was  wisely  exercised.  To  hold  other- 
wise would  be  to  establish  a  rule  that  a  de- 
fendant in  a  criminal  case  has  the  right  to 
re<iuire  that  a  judge  shall  proceed  with  a 
trial  while  his  wife  is  dying  at  his  home. 
The  law  makes  no  such  inhuman  require- 
ments. A  judge  under  such  circumstances, 
would  be  as  unfit  to  proceed  with  the  trial  of 
a  case  as  he  would  be  if  laboring  under  a  se- 
vere fit  of  sickness.  If,  under  tnese  circum- 
stances, we  were  to  order  the  absolute  dis- 
charge of  the  defendant,  it  would  justly 
strike  the  profession  as  an  act  not  required  by, 
but  subversive  of,  the  ends  of  public  justice. 

2.  Upon  the  final  trial,  on  the  plea  of  not 
guilty,  the  defendant  ofiered  himself  as  a 
witness,  and  be  was  examined  as  to  certain 
matters  material  to  his  defense.  The  district 
attorney,  in  his  argument  to  the  jury,  com- 
mented upon  the  fact  that  the  defendant  tes- 
tified to  a  part  only  of  his  defense,  and  omit- 
ted to  testify  upon  other  material  facts  in  the 
case  within  his  knowledge,  and  urged  that 
such  omission  should  be  considered  by  the 
jury. 

It  is  contended  that  because  of  this  con- 
duct of  the  district  attorney  the  judgment 
should  be  reversed.  Section  3636  of  liiiller's 
Code  provides  that  defendants  in  criminal 
proceedings  shall  be  competent  witnesses  in 
their  own  behalf;  but  if  a  defendant  should 
elect  not  to  become  a  witness,  that  fact  shall 
not  have  any  weight  against  him  on  the  trial 
and  shall  not  be  referred  to  bv  counsel  for 
the  state,  and  if  counsel  should  do  so,  de- 
fendant shall  be  entitled  to  a  new  trial. 

It  is  conceded  that  it  was  the  right  of  the 
district  attorney  to  comment  on  such  testi- 
mony as  the  defendant  gave ;. but  it  is  urged 
that  he  had  no  right  to  comment  upon  the 
defendant's  failure  to  testify  as  to  matters  re- 
garding which  he  preferred  to  keep  his  mouth 
closed.  The  exemption  from  unfavorable 
comment  extends  only  to  such  defendants  as 
choose  not  to  avail  themselves  of  the  privi- 
lege of  testifying  in  their  own  behalf.  Here 
the  defendant  put  himself  upon  the  stand  as 
a  witness,  and  we  can  see  no  reason  why  the 
counsel  for  the  state  should  not  comment  on 
his  testimony  as  fully  as  on  that  of  any  other 
witness.  By  putting'  himself  upon  the  stand, 
and  testifying  to  material  facts  in  his  de- 
fense, the  defendant  waived  the  protection 


which  the  statute  accords  him.    See  Cooley, 
Const.  Lim.  317,  and  note. 
Affirmed. 

ffiiGhigaq   Suprome  Csurt. 

COVVTT  OTFICXE  ACTIVG  FOB  XUnCIPALITT. 
Marquette  Countt  v.  Trsasurbb  of  Ishpekino. 

October  18,  i8S2. 

A  county  does  not  guaranty  the  integrity  of  its 
oiBcen  and  is  not  legally  bound  to  answer  for  their 
misconduct ;  as  where  the  county  treasurer  embea- 
zlea  or  loaea  funds  which,  as  an  asent  of  the  town- 
ahipa  and  cities  of  the  county,  he  Is  required  to  place 
to  their  credit. 

The  liquor  tax  law  (act  22S  of  1S76,  }  18)  requlrea 
the  county  treasurer  to  place  the  moneys  coUeoted 
therefor  to  the  credit  of  the  oontinKent  f^nd  of  the 
township,  village  or  city  from  which  It  was  ooU 
lected.  Held  thAt  In  collecting  and  accounting  for 
the  tax  the  treasurer  is  the  agent  of  the  municipal- 
ities and  not  of  the  county  ;  and  that  hia  fidlure  to 
account  for  it  does  not  warrant  a  municipaUty  In 
withholding  an  equivalent  amount  from  the  county 
taxes. 

•The  county,  as  such,  has  no  right  to  the  liquor  tax 
collected  by  the  county  treaaurer  under  act  228  of 
1875 ;  It  belonged  to  tne  township,  dty  or  Tillage 
from  which  It  was  collected. 

Cooley,  J. 

The  relator  seeks  in  this  proceeding  to 
compel  the  city  treasurer  of  Ishpeming  to  pay 
over  the  moneys  collected  bv  him  for  county 
taxes  for  the  year  1881.  The  respondent  de- 
clines to  make  payment,  and  for  justification 
asserts  that  the  county  treasurer  collected  for 
the  previous  vear  an  equal  or  large  sum  for 
t&xes  assessed  upon  the  liquor  trwic  in  the 
city  of  Isbpeming,  which  it  was  bis  duty  to 
pay  the  city  treasury,  but  which  be  wrong- 
fully withheld.  There  seems  to  be  no  dis- 
i)ute  that  the  late  county  treasurer  did  col- 
ect  liquor  taxes  to  which  the.  city  of 
Isbpeming  is  entitled,  to  an  amount  exceed- 
ing the  county  tax  which  the  respondent 
withholds.  It  is  intimated,  but  not  proved, 
that  he  applied  the  moneys  to  county  pur- 
poses, but  it  is  conceded  that  he  never  ac- 
counted to  the  county,  and  was  a  defaulter  to 
a  large  amount.  The  important  question 
now  is  whether,  when  the  county  treasurer 
collects  liquor  taxes,  they  are  to  be  consid- 
ered as  received  by  the  county  so  as  to  render 
the  county  liable  m  case  of  loss  or  embezzle- 
ment. 

The  levy  of  the  liquor  tax  is  for  the  benefit 
of  the  respective  municipalities.  The  county 
treasurer  is  to  receive,  them  from  such  per- 
sons as  will  voluntarily  ''pay  at  his  office, 
(Public  Acts  1877,  p.  234,  |  7),  and  is  to  issue 
to  the  sheriff  a  warrant  for  collection  from 
delinquents.  Id.  p.  286,  ^  8.  The  sheriff" 
makes  return  of  his  collections  to  the  county 
treasurer.  Id.  p.  236,  §  11.  The  statute  then 
provides  that  '*all  moneys  collected  by 
any     treasurer     under    the    provisions    of 
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this  act,  except  the  fees  and  percentages 
herein  allowed  to  him  as  compensation, 
which  may  be  retained  by  such  treasuier  as 
his  fees,  snail  be  by  him  placed  to  the  credit 
of  the  contingent  fund  of  the  township,  vil- 
lage, or  city  fr6m  which  the  same  was  col- 
lected, and  the  same  shall  be  by  such  town- 
ship, village,  or  city  applied  as  other  contin- 
gent funds."    Public  Acts  1875,  p.  278  §  13 

It  is  manifest  from  these  provisions  that 
the  county  treasurer  in  collecting  and  ac- 
counting for  the  taxes  upon  the  liquor  traffic 
is  acting  as  the  agent  of  the  municipalities 
and  not  of  the  county.  The  moneys  do  not  go 
into  the  county  treasury,  but  constitute  a 
separate  fund  with  which  the  county  has 
nothing  whatever  to  do,  which  would  be  in 
no  particular  and  to  no  extent  under  the  coi- 
trol  of  the  board  of  supervisors,  or  of  any 
other  county  officer  or  authority.  The  treas- 
urer accounts  directly  to  the  municipalities, 
and  any  use  of  the  moneys  for  county  pur- 
poses would  be  a  misappropriation.  This  be- 
ing so  it  is  clear  that  tne  respondent  fails  to 
excuse  his  failure  to  pay  over  the  county  tax 
for  the  last  year.  A  demand  against  the 
county  treasurer  arising  out  of  his  failure  in 
his  diity  to  the  city  cannot  be  offset  against 
an  unquestioned  and  indisputable  claim  of 
the  county.  The  county  does  not  guaranty 
the  integrity  of  its  officers,  and  is  not  legally 
bound  to  answer  for  their  misconduct. 

The  writ  must  issue  as  prayed. 


♦  ♦■» 


DCPBACHnrO  TE8TIX0VT. 
People  v.  McKinney.    October  20,  1S82. 

Where  it  is  songht,  for  parpoees  of  impeachment,  to 
introduce  a  long  transcript  of  the  stenogmpher's 
notes  of  testimony  given  in  another  court,  and  it  ap- 
pears that  they  were  talcen  by  different  reporters, 
and  that  one  has  transcribed  the  otlier's  woric,  but 
that  the  transcript  has  not  been  compared  with  the 
original,  there  is  no  error  in  excluding  the  trans- 
cript from  evidence  even  though  the  reporter  testi- 
fies that  his  own  notes  are  literally  correct,  and  that 
he  knows  his  transcript  of  the  other's  is  an  abso- 
lutely correct  copy. 

A  witness  who  testifies  that  he  has  made  copies  of 
certain  letters  but  has  lost  or  destn>ved  the  copies 
and  that  he  cannot  remember  their  whole  substance 
but  does  remember  a  part,  may  be  permitted  to  give 
their  contents  as  far  as  he  can  do  so.  But  bis  inabil- 
ity to  remember  the  whole  is  a  proper  subject  on 
which  to  comment  to  the  jury. 

The  taking  of  testimony  by  stenography  without 
afterwards  reading  it  over  to  the  witness,  is  criticised 
as  an  imperfect  method. 

COOLEY,  J. 

The  resppndent  was  convicted  in  the  re- 
corder's court  of  Detroit  of  receiving  stolen 
^oods  with  guilty  knowledge.  Two  object- 
ions are  maoe  to  the  conviction.  The  re- 
spondent sought  to  put  in  evidence  a  copy  of 
the  stenographer's  notes  of  the  evioence 
given  on  an  examination  in  the  police  court 
of  Detroit  of  one  Sophia  Lyons,  wno  was  the 


supposed  thief.  The  purpose  in  ofifering  this 
evidence  does  not  appear,  but  it  is  inferable 
that  it  was  expected  to  show  that  one  of  the 
people^s  witnesses  had  given  evidence  in  the 
police  court  which  connicted  with  that  given 
on  this  trial.  The  testimony  in  the  police 
court  seems  to  have  been  taken  in  part  by 
one  stenographer  and  in  part  by  another. 
One  of  these  testified  that  the  part  he  took 
was  "correct  literally  as  uttered  by  the  wit- 
nesses." He  also  testified  that  he  transcribed 
the  notes  of  the  olbher  stenographer,  and  that 
he  knew  the  copy  made  by  him  to  be  "an  ab- 
solutelv-correct  copy."  It  was  shown,  how- 
ever, that  the  copy  had  never  been  compared, 
and  the  part  offered  in  evidence  was  upwards 
of  100  manuscript  pages. 

It  may  be  possible  that  a  stenographer  and 
draughtsman  may  be  as  absolutely  correct  in 
his  work  as  this  witness  supposed  he  was, 
but  accuracy  to  this  decree  is  so  unusual  and 
so  extraordinary  that  we  think  the  court  was 
quite  justified  in  holding  that  there  should 
have  been  some  verification  of  the  work  by 
comparing  the  supposed  copy  with  the  origi- 
nal notes.  The  taking  of  testimony  by  sten- 
ography without  subsequently  reading  it 
over  to  the  witness  is  a  very  imperfect 
method  at  the  best ;  and  when  it  is  proposed 
to  impeach  a  witnees  by  showing  that  he  has 
testified  differently  on  different  occasions, 
the  evidence  ought  to  be  very  clear  that  the 
customary  precautions  to  prevent  errors  in 
transcription  had  been  observed.  Now  no 
prudent  man  would  rely  in  ordinary  business 
transactions  on  the  correctness  of  a  manu- 
script copy  of  any  considerable  length  which 
had  never  been  compared  with  the  original ; 
and  what  would  be  insufficient  in  ordinary 
business  concerns  must  certainly  be  as  much 
so  in  a  case  of  proposed  impeachment,  where 
verbal  accuracy  might  be  of  the  highest  im- 
portance. 

The  liability  to  errors  in  transcriptions  is 
greatly  increased  when  the  person  writing 
out  the  notes  is  not  the  one  wno  made  them, 
especially  if  he  did  not  hear  the  evidence,  so 
that  he  might  be  aided  by  memory  in  the 
translation  of  doubtful  or  ambiguous  charac- 
ters in  the  notes.  And  we  are  not  to  be  un- 
derstood as  conceding  that  if  the  transcriber 
had  reviewed  his  work  with  the  care  com- 
monly expected,  the  copy  would  have  been 
receivable  in  evidence.  It  is  enough  for  the 
purposes  of  this  case  to  say  that  the  offer  made 
was  inadmissible. 

The  other  objection  relates  to  the  reception 
of  evidence  to  show  the  contents  of  certain 
lost  or  destroyed  letters.  The  witness  whose 
evidence  was  received  testified  that  he  made 
copies  of  the  letters,  but  afterwards  destroyed 
them  ;  that  he  could  not  remember  the  wnole 
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rabetance  of  the  letters  but  did  remember  a 
part,  and  he  was  permitted  to  give  the  con- 
tents rib  far  as  he  was  able  to  do  sa  The  ob- 
.  jection  to  this  was  based  on  the  imperfect 
recollection :  but  this  only  went  to  the  ef- 
fect of  the  evidence,  and  not  to  its  reception. 
A  witness  will  seldom  be  able  to  ^iye  the  ex- 
act words  of  a  lost  paper,  or  even  if  it  was  of 
much  length,  the  entire  substance;  and  if 
that  were  reauired  the  proof  of  such  papers 
must  generally  be  dispensed  with.  But  this 
in  many  cases  would  amount  to  a  denial  of 
justice. 

It  does  not  appear  in  this  case  that  the 
witness  did  not  recollect  the  substance  of  the 
letters  so  far  as  they  bore  on  the  matter  un- 
der investigation.  The  deficiency  was  a 
proper  subject  of  comment  to  the  jury^  and 
we  must  assume  they  gave  it  due  considera- 
tion.   We  think  it  was  properly  left  to  them. 

The  recorder  must  be  advisea  to  proceed  to 
judgment. 

nrBGMSMT  ov  SiniOAT. 

Thompson  v.  Chubch.   October  10,  1SS2. 

In  an  ftctlon  tried  to  a  Jury  in  a  Instloe's  court  the 
fQtr  retired  at  10:30  p.  k.  on  CMituraay.  and  returned 
IbfUr  verdict  at  7:30  A.  k.  Sunday.  Held  that  it  was 
tbe  duty  of  the  Justice  to  render  Judgment  immedi- 
ately upon  the  receipt  of  the  verdict. 

Bt  the  Court. 

The  case  was  tried  to  a  jury  in  a  justice's 
court,  the  trial  commencing  on  the  twentieth 
daj  of  Aueust,  1881.  The  cause  was  sub- 
mitted to  tne  jury  at  10:30  p.  m.  August  20th, 
and  at  7:80  a.  m.  on  the  twenty-first  of  that 
month  the  jury  returned  their*  verdict  into 
court.  The  justice  thereupon  immediately 
rendered  judgment  thereon.  This  is  assigned 
for  error.  The  question  to  be  determine  is 
tbe  authority  of  the  justice  to  render  judg- 
ment on  Sunday.  Section  38  of  an  act  to 
amend  chapter  13  of  the  Revised  Statutes  of 
1866,  entitled  ''  Courts,"  (Comp.  St.  202,)  pro- 
vided that  "  no  court  can  be  opened  nor  can 
any  judicial  business  be  transacted  on  Sun- 
day or  on  any  legal  holidav,  except  (1)  to 
give  instructions  to  a  jury  then  delioerating 
on  their  verdict ;  (2)  to  receive  a  verdict  or 
discharge  a  jury ;  (3)  to  exercise  the  powers 
of  a  single  magistrate  in  a  criminal  proceed- 
ing." Section  1002  of  the  Code  provides  that 
**  upon  a  verdict  the  justice  must  immedi- 
atoly  render  judgment  accordingly."  These 
provisions  of  the'  Code  .must  be  construed  to- 
gether, and  effect  {^iven  to  both  as  far  as  pos- 
sible. Construed  in  this  way  but  little  diffi- 
culty.will  be  found.  Whenever  a  verdict  is 
received  it  is  tbe  duty  of  the  justice  to  render 
judgment  thereon.    He   is  required  immedi- 


ately to  perform  this  dutyj  there  is  no  re- 
striction upon  the  power,  nor  anv  exceptions 
stated  as  to  the  opinion  of  the  rule.  The  ver- 
dict must  be  delivered  publicly^  to  the  jus- 
tice; it  must  be  in  writing  and  signed  by  tlie 
foreman,  and  the  justice  should  inquire  of  the 
jury  if  it  is  their  verdict,  and  either  party 
mav  require  the  jury  to  be  polled. 

These  are  formalities  that  attond,  or  may 
attend,  the  receipt,  of  all  verdicts,  those  re- 
ceived on  Sunday  not  being  excepted.  These 
inquiries  are  necessary  in  order  to  determine 
whether  what  purports  to  be  a  verdict  has  re- 
ceived the  assent  of  all  the  jurors,  and  is 
actualljr  what  it  purports  to  be ;  yet  if  the 
statute  is  to  be  construed  literally,  the  right 
to  make  such  inquiries  might  be  questioned. 
The  authority  of  a  justice  01  the  peace  is  de- 
rived wholly  from  the  statute.  That  is  the 
chart  and  compass  by  which  he  is  to  be 
guided.  In  certain  cases,  where  there  is 
nothing  in  the  nature  of  the  power  to  be  ex- 
ercised dv  the  officer  which  justifies  the  in- 
ference that  time  was  mentioned  in  the  ste- 
tute  as  a  limitation,  the  time  within  which 
an  act  is  to  be  performed  is  sometimes  consid- 
ered merely  as  directory.  Judse  Oantt  seems 
to  have  stated  the  rule  correcUy  in  Harford 
V.  City  of  Omaha,  4  Neb.  249-861.  But  where 
the  language  of  the  statute  is  imperative,  and 
it  is  apparent  that  the  legislature  intended 
to  limit  the  time  withiti  which  the  power 
must  be  exercised,  the  officer  has  nooiscre- 
tion  in  the  premises,  but  must  perform  the 
duty  within  the  time  limited.  Perkin  v. 
Jones,  28  Wis.  243 ;  Weanne  v.  Smith,  32 
Wis.  412.  We  have  no  doubt  that  when  a 
verdict  is  received  on  Sunday  it  is  the  duty 
of  the  justice  immediately  to  render  judg- 
ment thereon. 

There  is  no  error  in  the  record  and  the 
judgment  is  affirmed. 


PeRR^Ivania  Supireme  Geurt. 

mi  minuLvox-nxxnni-BiOKXB  as  Aenr. 

FiBB  Irs.  Co.  v.  Ikprovxm kzit  Ck>.    May  1, 1S88. 

Where  by  ite  terms  and  oondltione  a  polti^  of  in- 
■oimnoe  does  ntft  become  operatWe  antU  the  premlom 
hu  been  paid  into  the  bands  of  the  company  or  ite 
authoriaea  agent,  the  payment  to  any  one  bat  aiieb 
anthoriied  agent  wttl  not  bind  the  company  in  case 
of  loas  by  fire.  It  is  weU  aettled  that  an  Inaonuiee 
broker  is  the  asent  of  the  party  by  whom  he  is  em- 
ployed to  effect  insurance,  ana  not  of  the  companies 
in  which  sach  insarances  may  be  placed. 

Green,  J. 

The  sixth  o6ndition  of  the  policy  in  suit  is 
in  the  following  words:'*  No  insurance 
whether  ori^nal  or  continued,  shall  be  con- 
sidered as  binding^  until  the  actual  cadi  JMnr- 
mentofthe  premium  into  the  office  or  tne 
company. '' 
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The  policv  on  its  face  contains  as  one  of  its 
tenns  the  following  provision :  *'  And  it  is 
moreover  agreed  and  oeclared  that  this  policy 
is  made  and  accepted  in  reference  to  the  ap- 
plication ;  also  the  conditions  hereto  annexed, 
which  are  hereby  made  a  part  of  this  policy, 
and  to  be  used  and  resorted  to,  in  order  to  ex- 

Elain  the  rights  and  obligations  of  the  parties 
ereto. " 

It  cannot  be  doubted  that  both  parties  to 
this  contract  aereed  that  it  was  not  to  be 
binding  until  the  premium  was  paid  in  cash 
into  the  office  of  the  company.  The  question 
whether  such  an  agreement  is  unreasonable 
is  immaterial.  It  is  the  actual  contract  of  the 
parties,  and  it  binds  them  and  necessarily 
controls  the  action  of  the  courts,  who  have  no 
power  to  alter  the  solemn  contracts  of  parties 
where  there  is  neither  fraud,  mistake  nor 
imposition.  In  the  present  case  the  premium 
was  never  paid  into,  the  office  of  the  'company, 
nor  was  it  paid  in  any  manner  to  the  com- 
pany or  to  its  authorized  agent.  But  it  is 
claimed  that,  in  point  of  fact,  the  assured  did 
pay  the  premium,  and  that  he  paid  it  in  such 
a  manner  as  that  the  company  is  bound  by  it. 
It  is  true  that  tne  premium  was  paid  by  the 
assured,  and  the  question  is  whether  the 
manner  of  the  payment  was  such  as  to  obli- 
gate the  company  on  the  policy.  This  leads 
as  to  consider  the  precise  facts  affecting  the 
subject.  Jacob  Tome  was  the  President  of  the 
Minne(][ua  Serines  Improvement  Company, 
the  plaintiff  in  tne  suit,  and  was  also  a  oond- 
holder  under  a  mortgage  on  the  property  of 
the  company.  Desirine  to  have  the  property 
insured,  he  negotiated  with  one  Dr.  8.  F. 
Green,  who  was  engaged  in  the  business  of 
placing  insurances,  who  undertook  to  obtain 
policies  to  the  amount  of  $25,000  on  the  hotel 
and  furniture.  Dr.  Green  testified  that  he  rep- 
resented several  companies  as  agent,  but  he 
did  not  represent  the  companv  defendant  in 
this  case.  He  also  said  that  he  went  to  Mr. 
Tome  and  solicited  the  insurance.  Dr.  Green 
was  unable  to  place  the  whole  amount  of  the 
desired  insurance,  and  he  thereupon  applied 
to  H.  J.  Clineer,  another  insurance  agent  and 
broker,  but  wno  did  not  at  that  time  represent 
the  defendant,  dinger  testified  that  Green 
spplied  to  him  to  place  the  whole  $25,000, 
^na  that  he  did  place  $20,000  in  companies 
for  which  he  was  agent,  and  the  other  15,000 
he  sent  to  Mr.  Robert  Crane,  a  broker  in  Phil- 
adelphia. Green  and  dinger  resided  at  Wil- 
liamsport,  and  conducted  their  business  at 
that  place.  Crane  testified  that  he  was  an  in- 
surance agent  and  broker  doing  business  in 
Philadelpnia,  but  that  he  was  not  the  agent 
of,  nor  bad  any  connection  with^  the  defend- 
ant. He  farther  testified  that  as  an  insurance 
broker  simply  he  applied  to  Mr.  A.  8.  Haes^ 


eler,  the  agent  of  the  defendant  in  Philadel- 
phia, for  policy  of  $2,500  on  the  hotel  property 
to  be  issued  b^  the  defendant.  The  latter  air 
ter  examination  of  the  risk,  accepted  it  and 
made  out  and  delivered  to  Crane  the  policy  in 
suitr  He  subsequently  notified  Crane  that  his 
company  declined  the  policy,  and  endeavored 
to  f^et  it  back,  but  witnout  success.  Haeseler 
delivered  the  policy  properly  executed  to 
Crane,  without  payment  of  the  premium. 
Crane  sent  it  to  Clinger,  who  delivered  it  to 
Green,  and  the  latter  delivered  it  to  Tome. 
Upon  its  receipt  by  Tome  he  paid  the  premi- 
um to  Green  who  paid  it  to  Clinger.  It  was 
never  paid  by  Clinger  to  Crane,  or  by  Crane 
to  Haeseler.  As  between  themselves,  Clinger 
had  credited  Crane  with  the  amount  on  his 
books,  but  he  owed  Crane  a  still  larger  amount, 
the  whole  of  which,  including  this  premium, 
was  credited,  but  in  point  of  fact  the  premium 
was  never  paid  by  Clinger  to  Crane  or  to  any 
one  else.  Tne  (question  then  arises  whether 
the  defendant  is  liable  on  the  policy  against 
the  express  provision  of  the  contract.  It  was 
contended  that  the  payment  of  the  premium 
was  waived  by  Haeseler,  theagent  of  the  com- 
pany, when  he  delivered  the  policv,  fully  ex- 
ecuted, to  Crane,  for  the  purpose  of  being  de- 
livered to  Tome.  There  certainly  was  no  ex- 
press waiver,  no  actual  agreement  to  dispense 
with  the  payment  of  the  premium.  There  was 
no  declaration  or  assertion  of  an  v  kind  by 
Haeseler  that  the  policy  would  be  binding 
before  the  premium  was  paid  to  him  or  the 
company.  Wheii  Tome  receivedthe  policy  he 
must  be  presumed  to  have  receivedf  it  with 
full  knowledge  of  its  contents.  A  mere  inspec- 
tion of  the  instrument  would  have  informed 
him  that  the  delivery  of  the  policy  to  him 
created  no  obligation  on  the  part  of  the  com- 
pany until  the  premium  was  actuallv  paid  to 
the  company  itself.  He  was  not  misled  upon 
this  subject',  by  auy  act  or  declaration  of  any 
person.  He  paid  the  premium  to  one  wl^o  was 
not  an  agent  of  the  defendant,  and,  of  course, 
he  took  tne  risk  of  the  money  reaching  itsdes- 
tination.  But  even  if  any  person,  agent  of  the 
company  or  otherwise,  had  undertaken  to 
waive  this  condition  of  the  policy,  such  at- 
tem|»t  would  have  been  entirely  abortive,  un* 
less  it  was  made  in  accordance  with  the  terms 
of  the  policy.  The  eleventh  condition  of  insur- 
ance annexed  to  and  made  part  of  the  policy 
contains  an  express  condition  that  no  waiver 
shall  be  efiective  unless  it ''be  express,  and 
manifested  in  writing  under  the  signature 
of  the  secretary  of  said  company,  and  no 
a^ent  of  this  company  shall  have  power  to 
violate  any  of  these  conaitions. "  And  the  nine- 
teenth condivion  provides  as  follows:"^  No 
agent  of  this  company  shall  have  the  right 
or  power  to  waive  any  of  the  foregoing oondi- 
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tions  unless  fully  authorized  thereto  by  the 
secretary  of  this  company  in  writine. "  In  the 
case  of 'Waynesboro  Mutual  Fire  Ins.  Co.  v. 
Conover,  39  Leg.  Int.  54,  we  held  the 
insured  bound  bv  just  such  an  agreement 
as  this,  and  we  Know  of  no  reason  why 
we  should  not  hold  t\Pb  same  rule  in  the  pres- 
ent case.  It  is  not  necessary  to  consider  the 
question  of  the  necessity  of  a  payment  liter- 
ally inio  the  office  of  the  company,  because  it  does 
not  arise.  There  was  no  payment  eitheratthe 
office  of  the  company  or  to  the  company  gen- 
erally,by  mail  or  otherwise,  or  to  any  agent  of 
the  company.  Neither  Green  nor  dinger  was 
an  agent  of  the  defendant,  and  Haeseler,  the 
authorized  agent  of  the  company,  never  re- 
ceived the  premium.  In  the  case  of  Greene  v. 
Lycoming  Fire  Ins.  Co.,  lONorr.  389,  in  com- 
menting upon  this  subject,  we  said:  "The 
body  of  the  policy  contained  a  condition  that 
the  company  should  not  be  liable  by  virtue  of 
the  policy  until  the  premium  therefor  be  act- 
ually paid.  "  And  that  *'  no  agent  is  empow- 
ered to  waive  any  of  the  conditions  ofthis 
policy,  either  before  or  after  a  loss,  without 
special  authority  in  writing  from  the  com- 
pany. The  defendant  gave  no  written  or  verbal 
authority  to  Thompson  to  waive  any  of  these 
conditions.  By  sending  the  policy  to  him  the 
company  did  not  waive  the  requirement  of 
actual  pavroent  of  the  premium  oefore  deliv- 
ery. Nothins  in  the  application  or  in  the  pol- 
icy indicated  that  Thompson  could  mak6  the 
companv  liable  on  the  policy  bv  delivering  it 
before  the  premium  was  paid.  "In  that  case 
Thompson  was  the  agent  of  the  c<3mpany.  So 
here  when  Haeseler  delivered  the  policy  to 
Crane,  both  he  and  the  company  had  a  right  to 
rest  upon  the  positive  provision  of  the  policy 
that  it  was  not  to  be  binding  until  the  actual 

Saymentof  the  premium  tothecompany.  We 
o  not  decide  as  to  what  would  have  been  the 
effect  of  a  payment  to  Haeseler,  because  the 
facts  of  the  case  do  not  raise  that  question. 
What  we  do  decide  is,  that  as  there  was  no 
payment,  either  tothecompany  or  to  Haeseler, 
the  policy  never  became  operative.  The  same 
doctrine  was  announced  in  Marland  v.  Royal 
Ins.  Co.,  21  P.  F.  S.  393.  .On  p.  396  Agnew, 
J.,  said :  '*  Having  no  authority  to  deliver 
without  pavment  of  the  premium,  itisobvious 
Thompson's  willingness  to  do  so,  or  to  give 
credit,  can  create  nocontract  with  his  principal. 
*  *  The  premiums  are  the  very  breadupon 
which  the  company  feeds.  All  its  sustenance 
and  ability  to  pay  its  losses  ate  drawn  from 
this  source,  and  their  payment  constitutes  the 
only  consideratoin  ana  just  title  of  the  insured 
to  demand  payment  of  the  loss..  What  was  tes- 
tified, therefore,  about  the  company's  having 
accepted  the  risk,  and  having  delivered  the 
receipt  and  policy  to  Thompson  as  the  bro- 


ker and  mutual  agent  of  the  parties,  creates 
no  contract.  Accepting  the  risk  meant  no 
more  than  a  willingness  to  make  the  insur- 
ance, but  indicates  no  purpose  to  waive  pay- 
ment of  the  very  consideration  which  moves 
the  company  to  insure.  It  changes  none  of 
the  terms  of  the  policy  to  be  issued.  To  make 
a  different  contract  there  must  be  evidence  of 
the  company's  assent  to  the  change,  of  which 
there  is  not  a  spark  in  the  case." 

The  suggestion  that  Dr.  Green  is  to  be  re- 
garded as  the  agent  of  the  defendant,  and  that 
therefore  the  payment  of  the  premium  to  him 
was  a  payment  to  the  company,  is  not  tenable. 
It  is  the  well  settled  law  that  where  one  en- 
gages another  to  procure  insurance  for  him, 
the  person  thus  employed  is  the  agent  of  the 
employer  and  not  of  the*  company.  Thus  in 
Hartford  Fire  Ins.  Co  v.' Reynolds,  36  Mich. 
Rep.  502,  it  was  held  that  so  far  as  an 
insurance  agent  acts  as  an  insurance  broker 
he  is  agent  for  the  insured  and  not  the  insurer. 

In  the  Standard  Oil  Co.  v.  The  Triumph 
Ins.  Co.,  64  N.  Y.  85,  it  was  held  that  an  in- 
surance broker  employed  by  a  party  to  effect 
insurance  for  him  may  be  regaraed  by  the  in- 
surer as  clothed  with  full  authority  to  act  for 
his  principal  in  procuring,  modifying  or  can- 
celing policies;  and  his  acts  in  these  respects 
are  binding  upon  his  principal.  See  also  May 
on  Ins.«  §  123;  Lycoming  Fire  Insurance  Co. 
V,  Reuben,  Suprenre  Court  of  Illinois,  reported 
in  8  Chicago  Leg.  News,  150. 

When  Mr.  Tome  paid  the  premium  to  Dr. 
Green  in  this  case  he  simply  paid  it  to  his 
own  agent,  and  was  not  in  any  manner  re- 
lieved of  his  express  contract  obligation  to 
pay  it  to  the  company.  The  payment  by  Green 
to  dinger  was  in  no  way  more  enective. 
dinger  was  Green's  sub-agent, and  was  merely 
a  selected  vehicle  for  the  transmission  of  the 
money.  If  he  failed  to  perform  his  duty,  the 
consequences  must  fall  upon  those  who  en- 
gaged him  for  that  purpose.  These  consider- 
ations dispose  of  the  case.  There  is  no  Ques- 
tion as  to  the  essential  facts.  Mr.  Tome  nim- 
self  testified  to  the  payment  of  the  premium 
to  Green,  and  to  the  procurement  oi  the  in- 
surance throu&rh  him.  It  is  unnecessary 
to  notice  the  assignments  other  than  those 
which  are  affected  by  the  views  above, 
expressed. 

Judgment  reversed. 


•^♦'i 


CHVSCH  OOTSBVMZHT. 
Ehreh fblpt'8  Appbai«.    October  16, 1882  • 

A  church  congregation  organized  under  a  generic 
term  is  not  bound  to  adhere  to  the  views  of  any  par- 
ticular faction  of  the  general  belief,  even  though  tliey 
may  have  followed  such  particular  tenets,  provided 
the  church  organisation  was  originally  free  and  in- 
dependent and  untrammeled  by  charter  or  oonatita- 
tional  provisions  in  this  respect. 

Doubted  whether  a  majority  of  a  church  so  organ- 
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iaed  ooald  attach  the  congregation  to  any  particular 
Ikction  and  so  bind  their  auocesaors  as  would  require 
a  two-thirds  vote  to  detach  it.  The  endowment  of  a 
church  80  organised  rendering  it  free  and  independ- 
ent and  subject  to  the  will  of  the  majority,  the  donors 
might  object  to  such  action  as  a  provision  of  the 
funds. 

The  action  of  a  oongrention,  adopting  a  constitu- 
tion at  a  meeting  called  lor  the  purpose  of  hearing 
the  proposed  constitution  recui,  is  irregular  and  in- 
valid. 

Appeal  from  the  decree  of  the  Court  of  Com- 
mon rleas  of  WestmorelaDd  CouDty. 

This  was  a  bill  in  equity  filed  by  certain 
members  of  the  Lutheran  congregation  at 
Harrold's  to  enjoin  Rev.  Ehrenfeldt  from 
officiating  as  pastor  of  that  congregation,  to 
enioin  the  respondents  to  preVent  him  from 
omciatine,  and  to  order  resDondents,  compos- 
ing the  cnurch  council,  to  fill  the  vacancy  as 
the  constitution,  alleged  to  have  been  adopted 
by  the  congregation,  required. 

The  complainants  grounded  their  right  to 
relief  upon  allegations  to  the  effect  that  a  con- 
stitution had  been  adopted  by  the  congrega- 
tion recognizing  the  doctrines  of  one  faction 
of  the  Lutheran  Church,  requiring  that  the 
Qonffregation  should  be  in  union  with  a  syn- 
od holding  the  same  doctrines,  and  requir- 
ing also  that  the  pastor  should  join  such  syn- 
od and  obligate  himself  to  the  same  doctrines. 

The  bill  further  averred  that  the  Rev. 
Bhrenfeldtdid  not  hold  to  the  doctrines  re- 
quired by  the  alleged  constitution  and  was 
not  a  member  of  a  svnod  required  by  it. 

It  appears  from  the  finding  of  the  master 
that  the  Bvangelical  Lutheran  Church  of 
North  America  had  been  harmonious  until 
1866,  at  which  time  a  division  of  opinion 
aroAe,  causing  a  separation  into  two  bodies, 
one  upholding  the  aoctrines  of  the  ''unaltered 
AugsDurg  confession  "  and  certain  views  upon 
church  forms  called  the  General  Council,  the 
other  entertaining  opposing  views  and  styl- 
ing itself  the  ''  General  Synod." 

In  a  truly  Christian  spirit  the  Lutheran 
Church  at  Harrold's  existed  in  harmony  until 
this  difference  arose  and  had  flourished  with- 
out any  constitution.  It  had  been  the  cus- 
tom for  that  church  to  enter  the  synod  to 
which  its  pastor  happened  to  be  attached, 
and  to  send  with  the  pastor  a  la^  delegate. 
The  various  pastors  of  the  congregation  had,  up 
to  the  time  of  the  division  of  the  General  Syn- 
od and  for  some  time  thereafter,  been  at- 
tached to  the  District  Synod  of  Ohio,  which 
Svnod  joined  the  General  Council. 

In  1875  a  committee  had  been  appointed  by 
the  congregation  at  Harrold's  to  draft  a  con- 
stitution, and  finding  themselves  unequal  to 
the  task,  were  discharged,  and  the  Rev.  Smith, 
their  pastor,  was  appointed  to  perform  that 
service. 

Rev.  Smith  was  a  member  of  the  District 


Synod  of  Ohio  and  consequently  a  firm  be- 
liever in  the''  unaltered  Augsburg  confession,'* 
and  placed  in  the  constitution  drafted  by  him 
the  re(}uirements  alleged  in  the  bill. 

It  will  appear  subsequently  that  the  ma- 
jority of  the  congregation  did  not  approve  the 
doctrine  endorsed  oy  the  constitution,  but 
deviating  from  the  opinions  of  their  ancestors, 
preferred  the  Augsburg  confession  cum  grano. 
A  clause  of  the  constitution  required  a  two- 
thirds  vote  to  overthrow  it  when  once  adopted. 

Rev.  Smith  announced  to  the^  congre- 
gation that  this  constitution  woulH  be  read 
upon  the  following  Thanksgiving  day.  Upon 
that  day  it  was  read,  both  in  English  and 
German,  and  a  motion  to  postpone  considera- 
tion of  it  was  either  withm^awn  or  lost.  The 
constitution  was  then  considered  and  adopted 
in  sections  and  as  a  whole  without  opposition. 

Great  dissatisfaction,  however,  arose,  and 
the  Rev.  Smith  agreed  that  the  constitution 
should  be  again  submitted,  and  further,  that 
the  majority  should  rule. 

Upon  the  day  fixed  a  large  rlBpresentation 
was  present;  a  vote  upon  the  constitution  was 
taken  and  stood  twenty-six  for  and  forty-six 
against.  Seven  members  testified  that  they 
were  present  and  desired  to  vote,  but  were  re- 
fused by  the  Rev.  Smith  upon  the  ground  that 
they  were  constitutionally  'disqualified — in 
what  particular  does  not  appear,  and  that  if 
allowed  to  vote  they  would  have  voted  against 
the  constitution,  which  would  have  made 
exactly  two-thirds  of  all  the  votes  cast  against 
the  constitution.  Notwithstanding  the  pre- 
vious agreement.  Rev.  Smith  refused  to- 
'sanction  the  will  of  the  majority  anddeclared 
the  constitution  still  in  force  oecause  there 
was  not  a  two-thirds  vote  against  it.  By 
methods  not  necessary  to  relate  the  majority 
rewarded  the  zeal  of  Rev.  Smith  by  deposing 
him  and  calling  to  the  pulpit  Rev.  Ehren- 
feldt, one  of  the  respondents,  whose,  viewa 
were  opposed  to  those  doctrines  maintained 
by  the  "General  Council,"  who  also  belonged 
to  a  District  Synod  under  the  "  General  Syn- 
od," and  who  also  failed  of  course  to  sub- 
scribe to  the  doctrine  set  forth  and  required 
in  the  alleged  constitution. 

These  are  the  material  facts  substantially 
as  found  by  the  master  and  reported  to  the 
court  below. 

The  court  below  seems  to  have  decided  the 
cause  upon  the  theory  that  the  congregation 
was  bound  to  follow,  the  faith  heretofore 
taught  by  them  and  their  fathers,  and  granted 
the  injunction.  This  action  of  the  court  was 
assigned  as  error. 

Shars>700d,  C.  J. 

The  Lutheran  congregation  at  Harrold's 
was  organized  as  such  at  a  very  early  date. 
The  land,  of  which  they  own  an  undivided 
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half,  was  patented  to  trustees  in  1789.  From 
jJl  that  appears  it  was  a  free  and  independent 
church.  Noparticular  articles  of  faith  werede- 
•clared,  and  the  only  trust  that  can  be  predicated 
of  it  should  be  what  its  name  imports — Luth- 
eran. It  was  under  the  jurisdiction  of  no  partic- 
ular synod.  It  united  with  i  ts  sister  Lutheran 
-Churches  in  their  ecclesiastical  policy.  There 
was  a  General  Synod  of  the  Lutheran  Church 
in  the  United  States.  It  was  a  mere  advisory 
body — a  bond  of  union  between  the  churches. 
The  particular  synods  which  the  pastor  and 
the  aelegate  from  this  church  attended  recog- 
nized the  General  Synod  as  such  bond.  Up 
to  the  year  1867  there  was  peace  in  all  the 
Lutheran  Churches.  In  that  year  some  dif- 
ferences arose  and  a  division  took  place.  A 
new  body  was  formed  called  the  General  Coun- 
•cil,  to  which  some  of  th^  synods  united  them- 
selves and  others  divided.  What  the  ground 
of  this  division  was  it  is  not  important  to  dis- 
cuss. Sarver's  Appeal,  32  P.  F.  Smith  183, 
relied  on  by  the  appellees,  has  no  application. 
There  was  In  that  case  an  express  provision 
in  the  charter,  held  to  have  been  regularly 
^opted  and  granted  by  the  court  of  common 
•pleas,  'Hhat  the  pastor  or  pastors  of  this  con- 
gregation shall  be  members  of  some  Evangeli- 
•cal  Lutheran  Synod  which  is  in  connection 
with  the  General  Synod  of  the  Lutheran 
Church  in  the  United  States."  It  is  very  evi- 
dent that,  according  to  the  principle  settled  by 
this  court  in  the  Presbyterian  Congregation  v. 
Johnston,  1  W.  &  S.  9.  that  the  Lutheran  con- 
gregation at  Harrola's,  being  at  the  com- 
mencement of  its  existence  a  free  and  in- 
dependent church,  might  have  recog; 
nized  either  the  General  Synod  or  the 
(General  Council  or  neither,  without  ceas* 
ing  to  be  a  Lutheran  Church.  That  was  in- 
deed a  much  stranger  case  than  the  one  now 
before  us.  There  the  proprietaries  had  in 
1785  granted  the  land  in  trust  for  the  use  of 
a  religious  society  of  Presbyterians  in  York. 
It  is  essential  to  a  Presbyterian  Church  that 
it  should  be  under  the  jurisdiction  of  some 
presbytery.  The  society,  the  church  at  York, 
at  the  time  of  the^rant  under  the  care  of  the 
Presbytery  of  Carlisle,  which,  when  a  General 
Assembly  was  constituted  in  1788,  was  con- 
nected with  it.  A  rupture  took  place  in  the 
General  Assembly  ana  two  bodies  were  formed, 
each  claiming  to  be  the  true  General  Assem- 
bly, and  though  this  court  had  decided  (Com- 
monwealth V.  Green,  4  Whart.  531),  that  the 
body  known  as  the  Old  School  was  the  true 
General  Assembly,  yet  it  was  held  that  the 
Presbyterian  Church  at  York  had  that  right 
to  recognize  either,  and  afterwards  to  unite 
with  a  presbytery  inoonnection  with  the  New 
School  General  Assembly.  The  usage  of  the 
congregation  at  Harrold^s,  up  to  the  split,  was 


consistent  with  their  independence.  There 
was  afterwards  no  act  of  the  congregation  ad- 
hering to  either  party.  In  186i8  the  Rev. 
Mr.  Breugh  became  the  pastor  and  joined  the 
District  Synod  of  Ohio,  which  was  under 
the  General  Council.  He  was  succeeded  in 
1873  by  the  Rev.  Mr.  Smith,  who  proposed 
that  the  congregation  should  adopt  a  constitu- 
tion, the  effect  of  which  would  have  been  to 
attach  the  church  permanently  to  the  Gen- 
eral Council  from  which  it  could  not  after- 
wards be  detached  unkss  by  a  vote  of  two- 
thirds  of  the  congregation.  This  would  have 
changed  the  character  of  the  church  as  a  free 
church.  It  may  be  doubted  whether  a  ma- 
jority of  the  .congregation  could  thus  bind 
their  successors.  If  tney  could  require  two- 
tnirds  they  might  reauire  unanimity.  Thus 
the  liberty  possessed  oy  'a  majority  from  the 
organization  of  the  church  would  have  ceased 
to  exist.  The  endowment  of  the  church  was 
as  a  free,  independent  church  governed  by  the 
will  of  the  maiority,  and  the  donors  might 
have  objected  that  thi6  was  a  provision  of  the 
funds.  "  If,'*  said  Mr.  Chief  j  ustice  Gibson, 
''  the  Messrs.  Penn  gave  the  ground  in  contest, 
subject  to  the  direction  of  a  majority  bearing 
the  name  of  Presbyterians,  subsequent  con- 
tributors with  particular  views  could  not 
change  the  destination  of  it. "  1 W.  A  S.  37. 
Passing  that  question,  however,  as  unneoes- 
sary  to  be  here  decided,  it  is  very  clear,  we 
think,  that  the  constitution  proposed  by  Mr. 
Smith  was  never  adopted.  Notice  was  eiven 
that  it  would  be  read  on  a  certain  day.  There 
was  no  notice  that  it  was  then  to  be  submitted 
to  a  vote  for  adoption  or  rejection.  It  was,  how- 
ever, then  submitted  ana  passed  almost  ab 
initio.  They  were  evidently  not  prepared  to 
act  upon  it.  We  all  know  the  natural  unwil- 
lingness of  the  members  of  a  church  to  oppose 
the  wishes  of  their  spiritual  guide.  Wnen 
the  terms  of  the  constitution  were  to  be  under- 
stood there  was  great  dissatisfaction  in  the 
congregation^  and  Mr.  Smith  was  obliged  to 
agree  and  did  agree  that  the  question  should 
be  submitted  and  a  vote  taken  at  another 
meeting.  This  meant,  if  it  meant  anything, 
that  the  action  of  the  former  meeting  shoum 
be  considered  as  not  having  decided  the  ques- 
tion. Notice  was  given  of  the  subsequent 
meeting  and  its  object.  There  was  a  full 
turn  out.  The  vote  was  taken  and  it  stood 
twenty-six  for  and  forty-six  against  the  pro- 
posed constitution.  Mr.  Smith,  who  presided 
at  the  meeting,  decided  that  the  constitution 
was  in  force  and  required  a  two-thirds  vote 
to  change  it,  and  it  therefore  still  stood. 
These  are  the  facts  reported  by  the  master 
and  fully  sustained  by  the  evidence.  Can  it 
be  doubted  that  the  constitution  proposed  was 
never  adopted  ?    The  defect  in  tne  notice  erf 
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the  meeting,  at  which  it  was  contended  that 
it  had  been  adopted,  was  sufficient  to  condemn 
i(  as  irregular  and  invalid.  This  church  is 
now  what  it  was  in  the  beginning,  a  free 
church — at  liberty  by  the  vote  of' a  majority 
to  unite  either  with  the  General  Synod  or  the 
General  Council.  We  see  nothing  in  the  al- 
leged agreement,  under  which  the  Rev.  Mr. 
Smith  resigned,  which  at  all  affects  the  case. 
It  was  not  even  by  implication  a  recognition 
of  the  constitution  as  in  force — ^an  express 
recognition  could  have  no  such  effect. 

The  present  appellant  is  a  regular  Luth- 
eran minister,  called  by  the  council  of  the 
church  in  the  formal  and  orderly  way.  He 
has  entered  upon  and  performed  his  duties  to 
the  entire  satisfaction  of  a  majority  of  the 
congregation.  It  is  true  tliat  he  does  not  be- 
long to  the  party  of  the  General  Council — is 
attached  to  a  synod  in  connection  with  the 
General  Synod  and  has  never  signed  Mr. 
Smith's  constitution.  In  view  of  what  has 
been  stated  as  the  opinion  of  this  court,  these 
are  no  reasons  for  excluding  him  from  the 
pulpit  or  for  enjoining  the  appellants  from  al- 
lowing the  rents,  issues  and  profits  of  the 
property,  real  and  personal  of  said  congrega- 
tion, to  be  paid  or  applied  to  the  support  or 
maintenance  of  any  creed  or  doctrine  other 
than  that  declared  and  adopted  by  the  General 
Synod. 

Decree  reversed,  and  now  it  is  ordered, 
adjudged  and  decreed  t^hat  the  bill  of 
the  complainants  below  be  dismissed  with 
costs,  and  the  costs  of  this  appeal  be  paid  by 
the  i^ppellees. 


BBSFOniBILITT  OF  BAVK. 

Jung  v.  Sboond  Ward  Savings  Bank.     September 

9, 1S82. 

1.  One  who  reqnestoabank  to  remit  to  him  by  draft 
the  money  which  he  has  on  deposit  therein,  and 
which  by  the  rules  of  the  bank  is  payable  only  at  its 
counter,  assumes  the  risk  of  transnusslon  of  the  draft 


in  the  usual  way  by  mall ;  and  the  mailing  of  such 
draft,  properly  addressed,  dlschrj^es  the  debt  of  the 
bank  to  mm. 

2.  In  transmitting  such  draft  the  bank  may  adopt 
the  address  contained  in  the  letter  requesting  the  re- 
mittance, and  is  not  bound  to  use  a  more  particular 
designation  or  mode  of  address  for  the  purpose  of  in- 
suring delivery  to  the  proper  person. 

Cols,  C.  J. 

The  facts  in  this  case  on  which  the  ques- 
tion of  li^w  arises  are  these :  The  plaintiff 
had  on  deposit  to  his  credit  in  the  savings 
department  of  the  defendant  bank  the  sum  of 
$934.  Being  at  Weisbaden,  in  Germany,  he 
addressed  a  letter  to  the  cashier  of  the  bank, 
with  this  reaucst :  ''  To  remit  to  me  the  sum 
which  may  be  due  me  upon  my  bank-book 
by  draft,  or  in  such  manner  as  you  think  is 


best,  so  that  I  can  draw  the  money  at  Frank- 
fort-on-the-Main."  Pursuant  to  this  request 
the  defendant  drew  its  bill  of  exchange  on  a 
bank  at  Frankfort  for  the  amount,  payable  at 
sight  to  the  order  of  the  plaintiff,  inclosed  the 
same  in  a  sealed  envelope  addressed  to  Mr. 
Phillip  Jun^,  Weisbaden,  Germany,  Europe, 
and  transmitted  the  same  by  mail  in  tne 
usual  course  of  business.  In  due  time  the 
drawee  in  said  bill  returned  the  same  to  the 
defendant,  endorsed  "  paid."  In  point  of  fact,, 
however,  the  bill  never  came  to  tlie  hands  or 
possession  of  the  plaintiff,  but  was  delivered 
by  the  officials  of  the  postal  department  of 
Weisbaden  to  another  person  of  the  name  of 
Phillip  Jung,  who  indorsed  the  same  and  ob- 
tainea  the  money  thereon  without  the  knowl- 
edge,  consent,  or  authority  of  the  plaintiff. 

Under  these  circumstances,  is  the  defendant 
bank  bound  to  make  good  the  loss,  the  money 
having  been  paid  by  the  drawee  to  the  wrong 
person  ?    We  fail  to  perceive  upon  what  prin- 
ciple of  law  it  can  be  held  liable.  The  learned 
circuit  court  decided  that  the  bill  of  exchange 
was  issued  and  transmitted   in  conformity  to- 
the  written  directions  of  the  plaintiff,  in  the 
usual  and  ordinary  course  of  business,  and 
that  in  so  transmitting  the  same  the  defend- 
ant used  ordinary  care  and  diligence  to  the 
end  it  might  reach  the  plaintiff.    It  seems  to 
us  this  view  of  both  the  law  and  facts  of  the 
case  is  indubitably  correct.    The  money  wasr 
remitted  to  the  plaintiff  in  strict  conformity 
to  his  express  written  direction.    It  was  re- 
mitted "by  draff  on  a  Frankfort  bank,  as 
he  requested,  in  the  usual  way  by  mail.    If  a 
loss  has  happened  it  is  certainly  not  through 
the  fault  of  the  defendant ;  for  certainly  the 
plaintiff's  letter  to  the  cashier  clearly  au>> 
thorized  or  justified  the  bank  in  remitting 
the  money  as  it  did,  if  language  means  any- 
thing.   The  plaintiff  saw  fit  to  take  the  risk 
of  this  mode  of  transmission.    When  the  draft 
was  properly  mailed  and  addressed  to  him  at 
Weisbaden  it  became  his  property,  and  the 
defendant  discharged  its  obligation  to  him. 
It  cannot  be  held  liable  to  pay  the  money 
aeain  because  the  draft  came  to  the  possession 
of  the  wrong  party.    It  is  true,  the  plaintiff 
directed  the  cashier  to  remit  "6y  draft  or  in 
such  manner  as  you  think  is  best,  so  that  I  caa 
draw  the  money  at "  Frankfort.    But  in  this 
he  clearly  indicated  one  mode  of  transmission,, 
namely, 'by   draft.    This   mode    the    bank 
adopte'd.    if  the  bank  had  selected  sonae  other 
usual  and  proper  way  of  transmitting  the 
money,  as  by  letter  of  credit,  it  would  doubt- 
less have  been  within  the  direction  given. 
But  it  did  not  see  fit  to  exercise  any  discretion 
in  the  premises,  but  remitted  the  money  by 
draft,  as  the  plaintiff  requested.    It  fully  per- 
formed its  duty  and  discharged  its  debt. 
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But  the  learned  counsel  for  the  plaintiff 
insisted  that  the  officers  of  the  bank  were 
guilty  of  negligence  because  they  did  not  in 
some  way  more  clearly  designate  the  person 
for  whom  the  letter  was  intended.  It  is  said 
they  should  have  addressed  it  to  Phillip  Jung, 
of  Milwaukee,  Wisconsin,  or  should  have 
adopted  some  other  address  which  would  have 
secured  its  right  delivery.  It  is  sufficient  to 
say^  in  answer  to  this  argument,  that  the 
plaintiff  did  not  direct  the  oank  to  use  any 
such  designation  or  mode  of  address  in  send- 
ing the  draft  to  him.  The  defendant  was 
surely  authorized  to  adopt  the  address  con- 
tained in  the  letter  sent  to  it.  It  is  further 
said  the  evidence  shows  that  Weisbaden 
was  a  large  city  which  is  resorted  to  during 
the  summer  season  by  thousands  for  the  pur- 
pose of  bathing ;  that  there  mieht  have  been 
a  dosen  persons  by  the  name  of  Phillip  Jung 
in  the  city  at  the  time,  to  whom  the  dratt 
was  liable  to  be  delivered.  Assuming  this  to 
be  «o,  and  that  the  officers  of  the  bank  had 
knowledge  of  these  facts,  still,  did  the  rule  of 
diligence  require  them  to  do  more  than  adopt 
the  address  furnished  in  the  letter  itself?  it 
seems  tons  not.  It  was  the  duty  of  the 
plaintiff,  under  the  circumstances,  to  take  pre- 
caution that  the  letter  should  not  be  delivered 
by  the  poet-office  officials  to  the  wrong  person, 
liie  same  counsel  relied  further  upon  the  rule 
that  where  payment  is  made  by  remittance  bv 
mail  to  the  creditor  the  transmission  is  ordi- 
narily at  the  risk  of  the  debtor.  This  is 
doubtless  so  in  the  absence  of  an  express  di- 
rection of  the  creditor  to  remit  in  that  wav,'or 
where  there  is  no  usage  or  course  of  dealing 
from  which  the  authority  of  the  creditor  to  so 
remit  may  be  inferred.  Burr  v.  Sickles,  17 
Ark.  428,  and  authorities  cited  in  the  opinion. 
Here  there  was  express  authority  to  remit  by 
draft  in  the  usual  way.  Besides,  it  must  l>e 
observed  that  by  the  rules  of  the  defendant 
the  money  was  payable  at  its  counter,  and  it 
was  not  its  duty  to  seek  the  plaintiff  and  pay 
him.  The  money  was  transmitted  by  the  de- 
fendant by  draft  on  the  Frankfort  bank,  solely 
for  the  accommodation  of  the  plaintiff.  And 
as  this  was  done  in  accordance  with  the 
plaintiff's  letter  in  the  usual  way,  the  draft 
was  at  his  risk  while  in  the  course  of  trans- 
mission. Graves  V.American  Exchange  Bank, 
17  N.  Y.  206.  In  any  view  of  the  case  we 
think  the  defendant  has  fully  discharged  its 
obligation  to  the  plaintiff. 

It  follows  that  the  judgment  of  the  circuit 
court  must  be  affirmed. 


♦  • » 


The  entire  bar  from  several  of  the  counties 
in  this  district  have  signed  and  forwarded 
petitions  asking  that  Hon.  Wm.  White,  be  ap- 
pointed United  States  District  Judge. 


A  house  was  burning  at  Oshkosh,  Wis.,  and 
a  woman  was  left  insiae.  Her  husband  cried: 
"  Five  thousand  dollars  to  the  man  who  saves 
herl"  A  fireman  dashed  in  at  great  personal 
risk  and  brought  her  out  alive.  Although  the 
husband  is  very  wealthy,  he  refu^  to 
give  a  dollar  of  the  reward;  but  the  su- 
preme court  decides  that  the  offer  of  15,000 
was  valid,  and  that  the  money  must  be 
paid. 


SUPREME  COURT  OP  OHIO. 


Hon.  John  W.  Oket,  Chief  Justice;  Hon. 
William  White,  Hon.  W.  W.  Johnson,  Hon. 
Geo.  W.  McIlvaine,  Hon.  Nicholas  Long- 
worth,   Judges. 

Tuesday,  November  21, 1882. 

GENERAL  DOCKET. 

No.  201.  The  dndnnall,  HamUton  and  Dayton 
Railroad  Oompanv  v.  R.  N.  Oarr.  Error  to  the  i>U- 
trict  '>>urtof  BatLer  Ckinnty. 

^uclLVAnrx,  J.,  Held: 

1.  A  person  owning  land  abattlng  on  a  river 
throagh  which  a  oreek  flows  and  empties  into  the 
river,  may,  as  against  proprietors  on  the  opposite  aide 
of  the  river,  change  (he  channel  and  month  of  the 
creek  npon  his  own  land  and  for  his  own  protection 
or  convenience,  if,  in  so  doing,  both  in  the  inception 
and  execution  of  the  work,  he  exercises  reasonable 
dare  and  caution  not  to  injure  the  rights  of  others. 

2.  If,  however,  the  opposite  bank  of  the  river  be 
subject  to  inundation  and  overflow  in  case  of  un- 
usuid  but  not  unprecedented  floods  in  the  river,  such 
change  in  the  channel  and  month  of  the  creek  cannot 
be  rightf ullv  made,  if  therebv.  in  the  exercise  of  or- 
dinary pruaence  and  foresignt,  increased  danger  of 
inunoation  and  overflow  on  the  opposite  side  of  the 
river  might  be  anticipated. 

8.  When  such  change  is  made  without  fault  or  care- 
lessness, and  a  levee  on  the  opposite  bank  is  broken 
and  washed  away  bv  an  unusual,  but  not  unprece- 
dented flood,  whereby  the  crops  growins  on  adja- 
cent lands  are  destroyed,  it  is  damnum  mne  ii^icna, 
notwithstanding  a  sand-bar  in  the  river  at  the  new 
mouth  of  the  creek,  caused  by  the  change  in  «.ae  cre^, 
may  have  contributed  in  some  degree,  to  the  dam- 
age. 

Judgment  reversed  and  cause  remanded  to  the  com- 
mon pleas  for  further  proceedings. 

1216.  The  State  of  Ohio  ex  rel.  The  Attorney  Qea- 
eral  v.  Andrew  H.  Baughman  et  al.    Quo  warranto. 

Johnson,  J. 

Bv  ioint  resolntion  of  the  General  Assembly  {79 
O.  Li.  246)  the  attorney  general  was  direeted  to  in- 
stitute an  action  in  quo  warranto,  against  the  PoUee 
Commissioners  of  the  City  of  Xenia,  who  were  ap- 
pointed and  actinff  under  a  speoial  act  entitled  "  An 
Act  to  establish  a  police  Force  in  the  City  of  Xenia,** 
(77  O.  L.  860).  passed  March  25,  1880 ;  to  inquire  by 
what  authority  they  held  their  ofllces  or  trusts,  aaa 
also  to  procure  if  practicable  a  decision  of  the  aa- 
preme  court  on  several  constitutional  questions  sug- 
gested in  said  resolution. 

1.  That  this  court  is  limited  in  its  powers  to  the  de- 
cision of  such  questions  as  properly  arise  in  the  due 
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courae  of  law,  in  a  judicial  prooeeding  within  its  Ju- 
risdictioD.  Heuoe,  in  a  proceeding  in  quo  warranto 
to  try  tlie  title  of  persons  to  an  office,  held  under  the 
provisions  of  an  act  of  the  General  Assembly,  when 
Its  validity  is  questioned,  it  is  only  such  proviJBions  of 
aaid  act  as  alTect  the  title  to  the  office,  that  are  prop- 
erly before  the  court  for  Its  Judicial  settlement. 

2.  The  provisions  of  said  special  act,  (77  Ohio  L.  850). 
which  authorize  The  Court  of  Common  Pleas  of 
Oretaie  County  to  appoint  three  police  commissioners 
for  the  City  of  Xenia,  and  vest  in  them  the  police 
powers  of  said  city,  are  not  in  conflict  with  the  con- 
stitution of  the  state.  The  State  ex  rel.  Attorney 
General  v.  Covington,  29  Ohio  St.  102,  approved  and 
fo116wlkl. 

8.  The  validity  of  the  provisions  of  the  seventh  sec- 
tion of  said  act,  relative  to  the  duty  of  the  dty  coun- 
cil to  levy  a  tax,  and  to  the  temporary  use  of  the  gen- 
eral fund,  to  defiray  the  expenses  or  the  police  force, 
crested  by  said  act.  Is  not  drawn  in  question  in  a  pro- 
oeeding in  quo  warranto,  against  the  police  commis- 
alcflhers,  to  inquire  by  what  authority  Uiey  hold  their 
offices. 

Judgment  for  defendants. 

1220.  Jacob  Counterman  and   Jacob  S.   Keeth    v.  i 
Board    of   Trustees  of    Dublin   Township,   Mercer 
County,  and  others.    Error  to  the  District  Court  of 
Mero^r  County. 

Okxt,  C.  J. 

The  act  of  April  10, 1880,  '*  to  authorlKC  certain  town- 
ships to  build  railroads  and  to  lease  and  operate  the 
same  '*  (77  Ohio  L.  166)  beinff  unconstitutional,  (Wys- 
caver  v.  Atkinson,  87  Ohio  St.  80),  a  tax  pinrer  may 
mainUin  enaction  (Rev.  Stats. {|6848-tori)  to  re- 
strain the  collection  of  a  tax  levied  for  the  payment 
of  bonds  issued  under  the  act ;  and  the  fact  that  the 
bonds  were  issued  and  the  money  arising 
fh>m  the  sale  thereof  was  expendea  bv  the 
trustees,  with  the  knowledge  of  the  plaintiff,  in  the 
construction  of  a  railroad  m  the  township,  which  en- 
hanced the  value  of  the  property  therein,  including 
that  o*  the  plaintiff,  and  was  otherwise  useful  to  the 
dtisens  of  the    township  generally,  and    that  the 

Slain  tiff  did  not  conmience  an  action  to  restrain  the 
isue  or  negotiation  of  the  bonds  or  nrosecution  of  the 
work,  is  not  sufficient  to  estop  the  plaintiff  from 
maintaining  such  action  to  restrain  the  enforcement 
of  such  tax. 

Judgment  reversed,  demurrer  to  second  and  third 
defenses  sustained,  demurrer  to  reply  overruled,  and 
cause  remanded  to  the  district  court  for  ftirther  pro- 
ceedings. 

180.  Biahlon  Conard  v.  Joseph  Conard.  Error  to  the 
District  Court  of  Licking  County. 

Btthb  Coubt. 

An  appeal  will  lie  from  the  court  of  common  pleas 
to  the  aistriet  court  in  an  action  by  one  co-tenant 
against  another  for  rents  and  profits,  under  the  act  of 
May  18,   1868,(8.  AS.  678),  inyolving an  account  of 

I>TOflts  received  and  also  ox  expenses  incurred  in  the 
mprovement  and  betterment  of  the  common  prop- 
erty. 
Judgment  reversed. 

66.  James  Maratta  et  al.  v,  Qeoige  W.  Coffin.  Er- 
ror to  the  District  Court  of  Hamilton  County.  Judg- 
ment af&rmed  without  penalty  or  attorney  fee. 
^ere  will  be  no  ftuther  report. 

184.  Walter  J.  Korrls  Adminlatrstor,  Ac  v,  John 
K.  Clarke.  Error  to  the  District  Court  of  Hamilton 
County.  Judgment  affirmed,  without  penalty  or  at- 
torney fee.    There  will  be  no  further  report. 

.  148.  Harry  L.  Cooper,  Executor,  Ac.  v.  Elisabeth 
West.  Error  to  the  District  Court  of  Hamilton 
County.  Judgment  affirmed,  without  penalty  or  at- 
torney fee.    Aere  will  be  no  further  report. 


190.  John  Ijongbrake,  et  al.  v.  John  Shaff.  Error 
to  the  District  Court  of  licking  County.  Passed, 
and  ordered  that  the  defendant's  counsel  return  the 
original  files  and  record  to  the  office  of  the  clerk  of 
this  court. 

226.  Levi  Bricker  v.  Leonard  May,  et  al.  Error  to 
the  District  Court  of  Richland  County.  Death  of 
plaintiff  In  error  suggested  and  his  administrator 
made  plaintiff  In  error  In  his  place. 

694.  Andrew  M.  WiUon  v.  Harriet  A.  Wilson.  Er- 
ror to  the  District  Court  of  Athens  County.  Dis- 
missed by  plaintiff  in  error,  and  at  his  costs. 

1280.  Adalbert  E.  Post  v.  The  State  of  Ohio.  Error 
to  the  Court  of  Common  Pleas  of  Luo6s  County. 
Dismissed  by  plaintiff  in  error,  and  at  his  costs. 

MOTION   DOCKET. 

189.  John  W.  N.  Voght  v.  Directors  of  Delaware 
County  Infirmary.  'Motion  to  dismiss  cause  No.  295. 
on  the  General  Docket,  for  want  of  perfect  printed 
record.  Motion  to  dismiss  overruled  and  leave 
granted  to  plaintiff  in  error  to  file  a  sufficient  printed 
record  In  sixty  days« 

176.  Thomas  H.  Oardner  v.  Lina  Murphy.  Motion 
to  vacate  order  In  regard  to  printing  made  In  cause 
No.  628,  on  the  General  Docket,  on  June  6, 1882.  Mo- 
tion ffranted,  so  far  as  it  required  printing  of  addi- 
tions facts  of  record,  and  further  printing  of  record 
dispensed  with. 


■♦-♦• 


SUPREME  COURT  RECORD. 


[New  cases  filed  since  our  last  report, up  to  Nov.22,'82.] 


1355.  Herald  Publishing  Co.  v.  James  Crawford. 
Error  to  the  District  Court  of  Cuyahoga  County. 
Orlswold  A  Starr  for  plaintiff;  Stewart  £  Robinson 
for  defendant. 

1856.  Joseph  Ferrall  v.  The  Grover  A  Baker  Sewing 
Machine  Co.  Error  to  the  District  Court  of  Guernsey 
County.  Ferguson  A  Ferguson,  and  J.  M.  Bushfield 
for  plaintiff;  J.  C.  Steel  for  defendant. 

1857.  Harrison  National  Bank  et  al  v,  Mary  J.  Sin- 
ser.  Error  to  the  District  Court  of  Harrison  County. 
Cunningham  A  HolUngsworth.  and  John  B.  Busbey 
for  plcilntifb ;  J.  M.  Estep  for  defendant. 


i«-*- 


SUPRBME  COURT  ASSIGNMENT. 


VOB  OBAL  ABOUMSMT. 


The  fbUowing  oases  are  assigned  for  oral  argument 
at  the  dates  designated : 

WedneBdasf,  Dec  6. 

171.  Brewer  et  al.  v.  Maurer.  Error  to  District 
Court  of  Cuyahoga  County. 

180.  Peters  v.  Ctowell  et  al.  Error  to  District 
Court  of  Erie  County. 

IWurscle^,  Dec  7. 

102.  Pittsburgh,  Cincinnati  and  St.  Louis  RaUway 
Co.  V.  Chipman,  Administrstor.  Error  to  Dis- 
trict Court  of  Darke  County. 

197.  Sowers  V.  Cyrenus  et  al.  Error  to  District 
Court  of  Lorain  County. 

Wtdnesda^,  Dee.  18. 

170.  Jeftrey  v.  Cohen.  Error  to  District  Court  of 
Franldin  County. 

100.  Rockefeller  et  al.  t.  Timmins.  Error  to  Dis- 
trict Court  of  Cuyahoga  County. 
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J08.  MoH.  HOLMES, 

Stshookapskb,  N.  Y.,  p.  a  O.  R.  R., 
82S  Bndld  Ava.,  ClareUod,  Ohio. 

■lienldepOBltloDB,  Ac.,  tekan  BoeurAtely,  andtTka- 
■orlfS  tnniiiihed  promptly. 


D  Notary  Pumoo, 

London,  Oblo. 
o  the  Legal  Froteeslon  promptly 


B.  O.  EDDY, 

OmciAL  arBKooBAFaBB 

Ot  MahoBlng  Oounty. 
Offioa  Court  Hoiua,  Toun)(Btawii,  Oblo. 


§ 

I 

I 
I 


COLUMBUS  BUCCY  CO., 

Tlw  LKADINQ  If  ANHFACTUBBXS  Id  AaMka  •< 


BMd  th*  tOllowInK  lltt  ot  ncnt  laallmoiil*li  uid  lad  tic  r»nlin»i 
>Dd  wlillllOBil  IIM  at  WatlnonUf  ; 

Bl.  Loou,  Mo.,  JuBO  Ilth,  IMS. 
COLUMBUS  BCGOY  CO.,  Culnnbu,  O. 

basn  Ibr  tlip  Diunoj  «l«erT«a  tbo  caafa,  kad  wa  tkkH  ploaaim  is 

Dkkt  ■  fav  1*^  for  joa  Ob  tbo  ttnnitb  at  tbb  pnreblka*. 

Toui.  trulj,  TBAItK  WTMAN, 

Wllb  Slmiwiu  Hudwu*  0>. 


OOLDHBUS  Bl'GI 


>,  0*.,  Jdh  IIM,  II 


COB*.    It  t*  >11  tjchi,  inil  I  tblok  It  U  ibo  pntllHtl  h»*  anr 
ncolTBd  rroiu  yaa  or  ^ny  vtlinr  cuinpan)^-    Yon  vlU  pl»M  hoA  ■■ 

'^  *Yatin  napKtrully,  IHOHAB  eT^BOADNAX. 

Cmifrox.  Iowa,  Jul.'  «»b,  UM. 
OULDMBUB  BL'OfiY  l.-0.,Caliiiiibiu,  O. 

Ca«i;— anidinr  ouWna  (nil   prica-ltit  of  four  bncfta).  «l>b 

bi^oMfSo/luiVlBi:  ■  ^xA  ch.nn.  Io'hII  it  for  %  *kki°  t  eott  h[ 
oofc""'"      "'  *  VoBntru'y,      ""^      "h.  k!  BDUR. 


BEAin 

•HOROAIVSI— 

27  StOMi  10  S«ts  Raadi.  UO 


^'PRICE  ONLY  $90*» 


to  II  atolH.  CataUmta  J><r 
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37TH    OHIO    STATE    REPORTS. 

We  have  received  a  supply  of  Slth  OHIO 
STATE  REPORTS.  Upm  recdpt  of  fl,75 
we  vriUJonfford  a  copy  of  same  to  any  address. 

LORD  &  BOWMAN, 
Ohio  Law  Journal. 


OHIO  BAB  AB80CIATI0V. 

The  state  Bar  Association  of  Ohio  will 
meet  in  Cincinnati,  December  27th,  next. 
All  the  necessary  arrangements  will  be  made 
looking  toward  a  large  and  successful  meet- 
ing. The  executive  committee,  consisting  of 
John  W.  Herron,  Cincinnati;  George  W. 
Hauk,  Dayton ;  John  F.  Brotherton,  Lima  ; 
Wm.  H.  Upson,  Akron  ;  L.  J.  Critchfield,  Co- 
lumbus; George  W.  Geddes,  Mansfield ;  C.  H. 
Grosvenor,  Athens;  D.  A.  Hollingsworth, 
Cadiz ;  H.  B.  Woodbury,  Jefferson ;  W.  P. 
Noble,  Tiffin;  Rufus  King,  Cincinnati,  and 
Colonel  J.  T.  Holmes,  Columbus,  Secretary, 
will  meet  at  the  Gibson  House,  December 
26tb.  at  7  (fclock  P.  M. 


♦  • » 


V.  8.  COUBTS. 

Editor  of  Tax  Ohio  Law  Joornai*. 

Dear  Sir. — As  the  attention  of  Congress  and 
the  legal  profession  are  especially  directed  to 
the  relief  of  the  Supreme  Court  of  the  United 
States  by  a  reorffenisation  of  the  National 
Judiciary,  you  win  ujlow  an  humble  member 
of  the  profession  to  suggest  and  urge  the  fol- 
lowing points: 

1.  I^t  the  jurisdiction  of  the  United  States 
District  Courts  be  enlarged,  so  as  to  embrace 
all  original  jurisdiction  now  vested  in  both 
the  circuit  and  district  courts. 

2.  Let  that  court  be  held  by  one  judge  only, 
to  be  known  as  the  District  Judge,  and  his 
court  to  be  known  as  the  District  Court. 

3.  Do  not  let  such  judges  sit  in  or  be  a 
member  of  any  higher  court. 

4.  Make  a  circuit  court,  to  have  appellate 
jurisdiction  only,  unless  in  mandamus  or  quo 
warranto. 

6.  Let  that  circuit  court  be  composed  of 
circuit  judges  only,  alike  excluding^  from  it 
supreme  court  justices,  and  district  court 
juages. 

6.  Let  cases  at  law  go  up  to  the  circuit 
court  only  on  error,  and  equity  either  on  ap- 
peal or  error.  But  no  case  of  appeal  only  on 
the  testimony  taken  below. 

7.  In  that  manner  there  can  be  an  escape 
from  a  long  existing  practice  of  judicial  su- 
pervision by  the  inter-jutting  of  nigher  and 
lower  courts — a  system  having  many  objec- 
tions, and  against  which  there  is  a  constantlv 

5 rowing  sentiment  in  the  profession.  It  will 
o  away  with  caste  and  rank  in  the  member- 
ship of  the  courts,  and  avoid  a  confirmation 
ana  perpetuation  of  errors. 

8.  Let  there  be  legislative  provision  for  ad- 
ditional judges  for  the  district  court  work,  to 
help  out  in  any  circuit  where  needed,  and,  so 
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far  as  practicable,  so  bound  the  districts  as  to 
enable  one  judge  to  do  the  work. 

9.  Require  the  circuit  court  to  sit  twice  a 

year,  at  every  point  where  a  district  court  is 

habitually  held. 

'10.  Lot   the  circuit  court  be  comj)0.scd  of 

.  either  three  or  five  judges,  without  jurisdiction 

to  sit  in  any  other  court. 

Member  of  the  Bar. 

6hie  Suppeme  Geupt. 

APPBAL  OF  ACnOK  BT  CO-TEVAHT. 

CoNARD  V.  CoNARP.    November  21.  1882. 

All  appeal  wiU  lie  from  the  court  of  common  pleas 
to  the  aistrict  coart  in  an  action  by  one  co-tenant 
acainst  another  for  rents  and  profila,  under  the  act  of 
May  13,  ises,  18,  A  8.  678),  involving  an  cpcount  of 
profits  receivea  and  also  of  expenses  lifcurred  in  the 
improvement  and  betterment  of  the  common  prop- 
erty. 

Error  to  the  District  Court  of  Licking 
County. 

The  original  action  was  brought  under  fa- 
vor of  the  statute  of  May  13,  1868,  (Swan  & 
Baylor  578),  by  a  tenant  in  common  against 
hie  co-tenant,  for  an  account  of  rents  and 
profits  received  by  the  defendant  who  had  en- 
joyed the  sole  possession  of  the  common  prop- 
erty for  a  number  of  years.  The  plaintiff 
claimed  to  be  the  owner  of  thirteen-thirty- 
sixth  parts  of  the  premises,  and  denying  that 
the  dele ndant'a possession  was  under  any  con- 
tract or  arsreement  between  the  parties,  de- 
manded judgment  for  thirteen-thirty-sixth 
parts  of   the  rental    value    of  the  premises. 

The  defendant,  by  answer,  alleged  that  he 
had  not  received,  from  his  use  of  the   land, 

Srofits  e<}ual  to  its  rental  value,  and  that 
uring  his  possession  he  had  expended  large 
sums  of  money  and  labor  in  the  improvement 
and  betterment  of  the  land,  and  m  the  pay- 
ment of  taxes;  namely,  in  the  construction 
and  repair  of  permanent  buildings,  fences, 
ditches,  etc. 

On  the  trial  in  the  court  of  common  pleas, 
judgment  was  rendered  for  the  plaintiff. 

Defendant  appealed  to  the  district  court, 
where  the  appeal,  on  motion  of  the  plaintiff, 
was  dismissed  on  the  ground  that  the  cause 
was  not  appealable. 

The  dismissal  of  the  appeal  is  the  sole 
ground  alleged  for  error. 

James  R.  Stanbery  for  plaintiff  in  error. 

Chades  H.  Kibler  for  defendant  in  error. 

By  the  Court. 

The  action  given  by  the  statute  is  a  '*  civil 
action"  for  rents  and  profits  '^  received''  by  a 
oo-tenant  in  excess  of  his  full  share,  '^accord- 
ing  to  the  equity  and  justice  of  the  case.*"  A 
civil  action  in  which  neither  party   has  a  | 


right  to  demand  a  trial  by  a  jury  may  be  ap- 
pealed. The  case  made  upon  tlie  record,  is 
not  aa  action  for  tlie  recovery  of  money 
merely,  but  for  an  account  acconiing  to  the 
principles  of  equity,  in  which  neither  party 
liad  a  rijjlit  of  trial  bv  jury. 

In  this  respect,  at  least,  our  statute  differs 
from  the  English  statute  of  4  Anne,  chap. 
16,  section  27,  which  give  an  action  at  laws 
against  a  co-tenant  ar<  bailiff. 

Without  undertaking,  hciwever,  to  define 
the  rights  given  to  co-tenants  by  our  statute, 
we  are  unanimously  of  o])inion  that  the  dis- 
trict court  erreu  in  dismissing  the  appeal. 

Judgment  reversed. 

[To  appear  in  38  Ohio  St.] 

mo  WAEKAHTO-COVSTinmOV  AL  LAW. 
State  of  Ohio  r.  Bauoh3Ian.    November  21,  1882. 

By  lohit  resolution  of  the  General  Afisembly  (79 
O.  fi.  240)  the  attorney  general  was  directed  to  in- 
stitute an  action  in  quo  warranto,  against  the  Poli<^ 
ConimissionerM  of  the  City  of  Xenia,  who  were  ap- 
pointed and  acting  under  a  special  act  entitled  **  An 
Act  to  establish  a  Police  Force  in  the  City  of  Xenia," 
(77  O.  L.  350),  passed  Murch  25,  1880  ;  to  inquire  by 
what  authority  they  held  their  offices  or  trusts,  and 
also  to  procure  if  V"^<^^><^^1<^  ^  decision  of  the  su- 
preme court  on  several  constitutional  questions  sug- 
gested in  said  resolution. 

Held  : 

1.  That  this  court  is  limited  in  its  powers  to  the  <ie- 
cision  of  su«'h  questions  as  properly  arise  in  the  due 
course  of  law,  in  a  Judicial  proceeding  within  its  Ju- 
risdiction. Hence,  In  a  proceeding  in  quo  warranto 
to  try  the  title  of  persons  to  an  office,  held  under  the 
provisions  of  au  act  of  the  General  Assembly,  when 
Its  validity  is  questioned,  it  is  only  such  provisions  of 
said  act  as  aflfect  the  title  to  the  office,  that  are  prop- 
erly before  the  court  for  its  judicial  settlement. 

2.  The  provisions  of  said  special  act,  (77  Ohio  L.  350). 
which  authorize  The  Court  of  Common  Pleas  of 
Greene  County  to  appoint  three  police  commlMdoners 
for  the  City  of  Xenia,  and  vest  in  them  the  poUce 
po.wers  of  said  city,  are  not  in  conflict  with  the  con- 
stitution of  the  state.  The  State  ex  rel.  Attorney 
General  v,  Covington,  29  Ohio  St.  102,  approved  and 
followed. 

3.  The  validity  of  the  provisions  of  the  seventh  sec- 
tion of  said  act,  relative  to  the  duty  of  the  citv  ooun- 
cil  to  levy  a  tax,  and  to  the  temporary  aae  of  the  gen- 
eral fund,  to  defray  the  expenses  of  the  polloe  force, 
created  by  said  act,  is  not  drawn  in  queetum  in  a  pr6- 
oeeding  in  quo  warranto,  against  the  police  commis- 
sioners, to  inqaire  by  what  authority  they  hold  their 
offloee. 

Quo  warranto. 

Oeorge  K.  Nash,  attorney  eeneral :  Coates 
Kinney,  Horace  Sabin  and  James  Winans 
for  plaintiff. 

Little  A  Shearer  for  defendant. 

Johnson,  J. 

This  petition  was  filed  by  the  attorney 
general  in  obedience  to  the  following  joint 
resolution  of  the  general  assembly,  passed 
April  17th,  1882.  r79  Ohio  L.  p.  246): 

'*  MfU  resolution  airecLing  the  aUomey  general  to 
indUute  a  euit  in  quo  warranto. — Whereas,  a 
special  act  entitled '  an  act  to  establish  a  po- 
lice force  in  the  city  of  Xenia/  passed  March 
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26,  1880,  (77  Ohio  L.  p.  350),  withdrew  from 
that  city  all  the  police  iK)wer8  vested  init-hy 
the  general  laws  for  cities  of  itsgrade  (sections 
2023-2030  Revised  Statutes)  and  lodged  them 
in  a  board  of  police  .commissioners  appointed 
by  the  Court  of  Common  Pleas  oi  Greene 
County ;  abolished  the  office  of  marshal  of 
the  said  city,  without  repealing  the  general 
law(section  1707  Revised  Statutes)  which  pro- 
vides that  '  the  officers  of  a  city  of  th^  second 
class  shall  consist  of  a  mayor,  marshal,'  etc. ; 
and  authorized  the  payment  of  salaries  to  the 
said  police  force  out  of  the  general  fund  of 
the  city,  and  also  the  levy  of  a  tax  for  such 
payment  other  than  and  additional  to  that 
provided  for  by  the  general  law  (section  2683, 
clause  21,  Revised  Statutes);  and  whereas, 
this  special  act  raisesconstitutioiial  questions 
whose  judicial  settlement  would  be  of  great 
value  to  the  general  assembly — namely:  (1) 
Whetner,  whue  *  the  general  assembly  shall 
pass  no  special  act  confenring  corporate  pow- 
ers,' it  may  pass  a  special  act  withdrawing 
corporate  powers;  (2)  Whether,  while  a  city 
must  be  organized  by  general  laws  (Cons., 
Art.  XIII..  Sec.  6),  it  may  be  or  would  be  dis- 
organized by  a  special  law  through  the  aboli- 
tion of  one  or  more  of  its  organic  offices;  (3) 
Whether  a  tax  already  levied  and  collected 
by  a  municipal  corporation  for  one  purpose 
can  be  diverted  to  another  by  a  special  act  of 
the  general  assembly;  and  (4)  Whether  the 
conferring,  by  special  act,  of  a  power  of  taxa- 
tion on  a  municipal  corporation  other  than 
and  additional  to  that  authorized  by  the  gen-, 
eral  laws  comes  within  the  inhibition  of  sec- 
tion 1  of  article  XIII  of  the  constitution  : 
therefore,  Resolved  by  the  General  Assembly 
of  the  State  of  Ohio,  that  the  attorney-general 
is  hereby  directed  to  institute  a  proper  action 
in  quo  toarranto  against  the  police  commis- 
aioners  appointed  under  the  said  special  act, 
inquiring  Dy  what  authority  they  hold  their 
offices  or  trusts,  and  to  procure,  if  practicable 
and  as  soon  as  practicable,  a  aecision  of  the 
supreme  court  on  the  several  constitutional 
questions  herein  suggested,  Isaac  N.  Hath- 
way,  speaker  pro  tern,  of  the  house  of  repre- 
Bentatives.  K.  O.  Richards,  president  of  the 
senate.    Passed  April  17th,  1882." 

The  object  of  this  resolution,  as  well  as  of 
the  petition,  in  this  case  is  to  inquire  by  what 
authority  the  defendants  are  assuming  to  act 
as  police  commissioners  of  the  city  of  Xenia. 
It  is  claimed  that  the  act  of  March  25,  1880, 
(77.  Ohio  L.  350),  to  establish  a  police  force  in 
saia  city,  is  unconstitutional,  and  hence  that 
defendants  are  usurping  their  offices. 
The  defendants  allege,  tnat  they  have  been 
only  appointed  and  qualified,  and  are  acting 
as  such  officers  under  authority  conferred  by 
said  act.    To  this  defense  the  state   demurs. 


and  the  issue  thus  presented  involves  the  va- 
lidity of  the  above  named  act,  which  in  terms 
authorizes  the  appointment  of  a  police  board 
for  said  city,  and  vests  in  such  board  the  gen- 
eral police  powers  of  cities  of  that  class.  It 
is  a  special  act  and  applies  to  the  city  of 
Xenia  only.  It  authorizes  the  Court  of  Com- 
mon Pleas  of  Greene  County  to  appoint  three 
commissioners  in  whom  are\ested  the  powers 
to  ap])oint,  control  and  discipline  the  police 
force  of  said  city  and  to  make  rules  for  their 
own  government,  liave  an  organization,  keep 
records,  hold  regular  meetings,  appoint  a  chief 
of  police  and  his  subordinates  and  Rt  their 
compensation.  Ther  powers  which  by  law 
were  vested  in  the  citv  marshal,  were  trans- 
ferred  to  the  members  of  the  police  force  so 
appointed,  and  the  office  of  marshal  was 
aoolished.  Section  seven  of  the  act,  required 
the  city  council  to  levy  and  certify  annually  to 
the  county  auditor  a  tax  not  exceeding  one 
mill  on  tlie  dollar  to  defray  the  salaries  and 
expenses  of  the  new  police  force,  to  be  col- 
lected as  other  taxes,  and  provides  that  until 
a  revenue  is  derived  from  this  source,  the  sal- 
aries of  the  force  are  to  be  paid  out  of  the 
general  fund  of  the  city. 

The  joint  resolution,  in  obedience  to  which 
this  action  is  commenced,  is  preceded  by  a 
preamble  which  recites  that,  "  this  special 
act,  raises  several  constitutional  questions 
whose  judicial  settlement  would  be  of  great 
value  to  the  general  assembly." 

The  questions  suggested  in  the  preamble 
and  on  which  the  attorney  general  is  directed 
to  procure  a  decision  of  the  supreme  court  as 
soon  as  practicable  are  four  in  number.  The 
first  anasecond  of  these  involve  the  validity 
of  those  provisions  of  the*  act  conferring  upon 
the  police  commissioners  the  police  powers  of 
the  city  of  Xenia,  and  withdrawing  that  city 
from  the  provisions  of  the  general  statutes 
governing  like  municipal  corporations.  The 
third  and  fourth  questions  involve  the  vtdid- 
ity  of  the  provisions  of  the  seventh  section,  re- 
lating to  the  levy  of  a  tax  to  pay  the  salaries  of 
the  new  force,  and  to  the  temporary  use  of  the 
general  fund  for  that  purpose,  until  the  tax 
can  be  collected. 

It  is  only  so  far  as  these  several  questions 
are  involved  in  the  determination  of  the  title 
to  the  offices  in  question,  that  this  court  is  au- 
thorized to  answer  them.  It  is  by  the  organic 
law,  a  court  of  limited  original  jurisdiction. 
By  Article4,  Section  2,  its  original  jurisdiction 
is  expressly  limited  to  quo  vnirranto^  manda- 
mu8j  habeas  corjma^  and  procedendo.  The  sole 
office  of  a  judicial  proceeding  by  ouo  toarranto 
in  such  a  case  is,  to  enquire  d^  what  author- 
ity these  defendants  are  exercising  the  funo^ 
tions  of  police  commissioners.  A  aecision  on 
any  of  the  questions  suggested,  not  uBcessary 
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to  a  determination  of  the  right  of  defendants 
to  ezercise  these  functions,  would  not  be  a  ju- 
dicial settlement  of  such  Questions,  but  would 
be  without  authority  conferred  by  the  consti- 
tution to  make  it.  To  be  a  judicial  settle- 
ment the  question  decided  must  arise  in  a 
judicial  proceeding  properly  before  a  court  of 
competent  jurisdiction. 

The  division  of  the  powers  of  the  state 
into  legislative,  executive  and  judicial,  and 
the  confiding  of  these  powers  to  distinct  de- 
partments, 18  fundamental. 

It  is  essential  to  the  harmonious  working  of 
this  system,  that  neither  of  these  departments 
should  encroach  on  the  powers  of  the  other. 
If  the  judiciary  were  to  assume  to  decide  hy- 
pothetical questions  of  law,  not  involved  in  a 
judicial  proceeding  in  a  cause  before  it,  even 
though  the  decision  "  would  be  of  great  value 
to  the  general  assembly"  in  the  discharge  of 
its  duties,  it  would  nevertheless,  be  an  unwar- 
ranted interference  with  the  functions  of  the 
legislative  department,  that  would  be  unau- 
thorized and  dangerous  in  its  tendency.  Not 
only  this,  but  it  would  be  an  attempt  to  settle 
questions  of  law  involving  the  rights  of  per- 
sons without  parties  before  it,  or  a  case  to  be 
decided  in  one  course  of  law,  thus  violating 
that  provision  of  the  Mil  of  riffhts  which  de- 
clares that  every  person  shall  have  a  remedy 
for  an  injury  done  him,  by  due  course  of  law. 
Const.  Art.  1  Sec.  16. 

In  some  of  the  states,  Massachusetts  in- 
cluded, the  constitution  authorizes  the  legis- 
lature and  the  governor  to  require  of  their 
highest  judicial  tribunal   its  opinion  on  im- 

Krtant  questions  of  law;  the  decision  of  which 
come  necessarv  to  the  discharge  of  their 
public  duties.  Even  under  such  a  provision, 
the  judiciary  must  confine  itself  to  an  opinion 
on  such  questions  as  are  involved  in,  or  neces- 
sary to,  tne  discharge  of  a  public  duty  by  the 
enquiring  body.  This  power  does  not  include 
the  righto  to  require  an  opinion  on  abstract 
or  hypothetical  questions,  however  valuable  as 
a  future  ^uide,  nor  to  such  questions  as  effect 

grivate  rights  merely.  Opiniqnsof  the  Sup. 
t.  Mass.  122  Mass.  «X),  126  Mass  667. 
The  third  and  fourth  questions  suggested  by 
the  joint  resolution  are  not  involvea  m  the  is- 
sue before  us.  They  are:  First,  whether  that 
provision  of  the  seventh  section,  which  au- 
thorizes the  city  council  to  use  the  general 
fund  of  the  city  to  pav  the  salaries  of  the  new 
force,  until  funds  can  oe  realized  from  the  spe- 
cial levy,  is  valid ;  and,  second,  whether  the 
power  to  make  this  special  levy  is  valid. 

It  is  claimed  that  these  provisions  are  the 
conferring  of  corporate  power  by  special  act 
within  the  inhibition  of  Section  1,  Article  13 
df  the  constitution.  The  solution  of  this 
question  is  not  involved  in  the  case  at  bar. 


We  may  concede,  for  the  purposes  of  this  case, 
that  the  whole  of  section  seven  is  unconstitu- 
tional, and  ^ei  these  provisions  creating  the 
board  of  police  commissioners  would  not  be 
affected. 

The  authority  of  the  police  board  does  not 
depend  upon  the  power  of  the  city  council  to 
levy  this  tax,  nor  to  their  temporarily  using 
the  general  fund  of  the  city  until  collections 
can  be  made  of  the  special  tax. 

Again,  no  case  is  made  for  invoking  judicial 
action  on  the  powers  conferred  upon  the  city 
council  by  section  seven.  For  aught  that  ap- 
pears this  section  has  been  treated  as  null  and 
void. 

It  is  not  asserted,  either  in  the  joint  resolu- 
tion or  in  the  petition,  that  the  city  council 
has  ever  attempted  to  exercise  either  of  the 
powers  conferred  by  section  seven.  W  hen  such 
an  attempt  is  made,  the  law  furnishes  an  ample 
remedy,  if  the  section  is  invalid.  That  rem- 
edy is  not  by  quo  toartunto  against  the  police 
commissioners,  but  by  a  proper  action  against 
the  city  council  or  those  engaged  in  levy- 
ing and  collecting  the  tax.  In  this  matter 
the  police  commissioners  have  no  power,  nor 
are  tnev  charged  with  any  duty. 

The  first  and  second  questions  suggested  by 
the  resolution  are,  however,  involved  in  this 
proceeding.  They  are  the  same  in  substance 
as  were  considered  and  decided  in  the  State 
ex  rel.  the  Attorney  General  v.  Covington  29 
Ohio  St.  102,  where  the  power  of  the  legislature 
to  create  such  a  board  was  directly  presented. 
That  case  arose  under  an  act  lo  regulate  the 
police  force  of  Cincinnati,  (73  Ohio  L.  70). 

The  provisions  of  that  act  were  substan- 
tially tne  same  as  the  one  now  before  us. 
Like  this,  it  was  a  special  act.  The  same 
constitutional  objections  were  made  to  it  as 
are  ur^ed  against  this.  That  act  had  similar 
provisions  as  to  the  appointment  and  powers 
of  the  commissioners  and  of  the  force  under 
their  control,  and  also  as  to  raising  money  to 
defray  expenses  and  salaries  as  this  has.    Its 

f>rovisions,  like  the  act  before  us,,  created  a  po- 
ice  board  and  clothed  it  with  powers  over  Uie 
police,  and  it  was  held  not  to  be  a  law  of  a 
general  nature,  nor  one  conferring  corporate 
powers,  nor  in  conflict  with  any  cbuse  of  the 
constitution  relied  on  here. 

Thai  case  was  ably  arraed  and  maturely 
considered.  It  covers  the  whole  ground. 
We  see  no  reason  to  re-examine  these  ques- 
tions. 

As  to  the  validity  of  the  provisions  of 
section  seven  of  this  act,  no  case  is  made  re- 
quiring judicial  settlement,  and  the  same 
was  true  in  the  Oovinffton  cas^  under  that  act. 
The  demurrer  to  the  answer  overruled. 
Judgment  for  defendants. 
[To  appear  in  38  Ohie  St} 
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MPAETAll  BIOHTft-nrUVDATIOV— DAMAOES. 

CiNcnfNATi,  Hamilton  A  Dayton  R.   Co.  v,   Carr. 

November  21.  1882. 

1.  A  penon  owning,  land  abutting  on  a  river 
through  which  a  creek  flows  and  empties  into  the 
river,  may,  as  against  proprietors  on  the  opposite  side 
of  the  river,  change  the  channel  and  mouth  of  the 
oreek  upon  his  own  land  and  for  his  own  prote<rtion 
or  convenience,  if,  in  so  doing,  both  in  the  inception 
and  ezccrntion  of  the  work,  he  ezcrfises  reasonable 
care  and  caution  not  to  injui-e  tlie  rights  of  nthers. 
If,  however,  the  opposite  bnnk  of  the  river  be 
subject  to  inundation  and  overflow  such  change 
In  the  channel  and  mouth  of  tlie  creek  cannot 
be  rightfullv  made,  if  therebv,  in  the  exercise  of  or- 
dlnanr  pruoence  and  foresight,  increased  danger  of 
inunciHtion  and  overflow  on  the  opposite  side  of  the 
river  might  be  antic*ip4ted. 

2.  Wlien  such  change  is  made  without  fault  or  care- 
lessness, and  a  levee  on  the  opposite  baulc  is  broken 
and  washed  away  by  an  unusual,  but  not  unprece- 
dented flood,  wliereby  the  crops  growing  on  adja- 
cent lands  are  destroyed,  it  is  damnum  sine  injut-iOf 
notwithstanding  a  sand-bar  fn  the  river  at  the  new 
mouth  of  the  creek,  caused  by  the  clmnge  in  the  creek, 
may  have  contributed  if\^  some  degree,  to  the  dam- 


Error  to  the  District  Court  of  Butler 
County. 

The  original  action  was  brought  in  the 
Courtof  Common  Pleas  of  Butler  Countjr,  by 
defendant  in  error  against  the  plaintiff  in 
error  to  recover  damages  for  injuries  to  hirf 
crops  from  an  overflow  of  the  Great  Miami 
river  on  or  about  the  1st  of  August,  1875, 
caused,  as  alleged,  by  the  wrongful  act  of  the 
defendant. 

The  following  description  of  the  locality  is 
necessary  to  an  understanding  of  the  exact 
nature  of  the  controversy.  In  the  vicinity  of 
the  alleged  grievance  the  general  course  of 
the  river  is  from  north  to  south.  Its  natural 
banks  are  low,  and,  formerly,  the  level  lands 
on  each  side  were  subject  to  frequent  over- 
flows. To  guard  against  these  overflows,  a 
continuous  levee,  was  constructed,  about  the 
year  1854,  over  the  lands  of  adjoining  pro- 
prietors on  the  east  bank,  beginning  at  the 
north  on  lands  of  Thornton,  thence  southward 
over  lauds  of  Cassidv,  Henderson  (formerly 
Dickey)  Hargitt  and  Ryerson.  The  injury 
complained  of  was  on  tlie  lands  of  Hargitt, 
160  acres,  and  of  Ryerson,  30  acres,  of  which 
the  plaintiff  was  lessee  for  a  term  of  years. 

Alx)ut  the  year  1851,  the  defendant  built 
an  embankment  on  the  west  side  of  the  river 
and  constructed  its  railroad  thereon,  and  was 
also  the  owner  of  ten  acres  of  land  on  the 
west  bank  opposite  the  lands  of  Henderson, 
eeveral  hunared  feet  above  the  lands  of  Har- 
gitt, diagonally  across  the  river.  Elk  Creek, 
a  violent  stream,  about  fifteen  miles  in  length 
emptied  into  the  river  from  the  west  through 
the  land  owned  by  the  railroad  companVi 
flowing  at  its  mouth  in  a  north-eastern  di- 
rection, so  that  the  current  of  the  creek,  at  its 
mouth,  was  ajainst  the  current  of  the  river. 


In  the  construction  of  its  railroad,  the  defend- 
ant had  built  a  bridge  over  Elk  Creek,  near  its 
mouth.  This  bridge,  from  its  peculiar  loca> 
tion,  and  owing,  as  is  claimed,  to  the  con- 
flicting currents  of  the  river  and  creek,  was 
difiicult  to  maintain,  and  had,  previous  to 
1868,  several  times  been  badly  injured,  and 
once  or  twice  totally  destroyed  .  by  noods.  In 
the  latter  year,  for  the  purpose  of  securing  a 
safer  passage  over  Elk  CVeek,  the  defendant 
changed  the  mouth  of  the  creek,  by  excava- 
ting a  new  channel  from  a  point  west  of  its 
road  to  a  point  about  forty  rods  below  its 
natural  mouth,  thus  causing  the  current  of 
the  creek,  at  its  mouth  to  coincide  with 
that  of  the  river.  The  new  channel  of 
the  creek  was  bridged  and  the  old  channel 
filled  up.  This  change  of  channel  was  made- 
by  defendant  entirely  upon  its  own  lands. 
The  change  in  the  mouth  of  the  creek  caused 
a  bar  of  gravel  and  sand  to  be  formed  in  the 
bed  of  the  river  on  the  west  side,  below  the 
new. mouth. 

The  grievance  complained  of  by  plaintiff 
below,  was  that  the  bar  thus  formea^  below 
the  mouth  of  the  new  channel,  forced  the  cur- 
rent of  the  river  against  the  bank  and  levee 
on  the  lands  of  Henderson  ou  the  east 
bank,  undermining  the  bank  and  the  levee, 
and  during  a  high  flood  in  the  river,  on  the 
1st  of  August,  1875,  broke  the  levee  on  the 
Henderson  land,  wherebv  the  waters  of  the 
river  flowed  through  the  breach  and  passing 
to  the  south-east  over  the  lands  of  Hargitt 
and  Ryen>on  injured  and  destroyed  the  grow- 
ing crops  of  corn,  barley,  grass  and  clover. 

In  the  court  of  common  pleas  a  verdict 
and  judgment  were  rendered  in  favor  of  the 
plaintiff  for  $1,998.67.  A  bill  of  exceptions, 
containing  all  the  evidence  and  charge  of 
the  court,  as  well  as  requests  to  charge,  was 
made  part  of  the  record.  In  the  district 
court  tne  judgment  below  was  afiirmed. 

This  proceeding  is  prosecuted  to  reverse  the 
judgments  below,  for  error  in  overruling  a 
motion  for  a  new  trial  and  error  in  the  charge 
to  the  jury  and  in  refusing  to  charge  as  re- 
quested. 

Thos.  Millikin,  for  plaintiff  in  error. 

8.  Z.  Gard,  J.  E.  Neal  and  Morey,  Andrews 
&  Morejf  for  defendant  in  error. 

McIlvaine,  J. 

On  the  trial  in  the  court  of  common  pleas, 
for  the  purpose  of  showing  negligence  on  the 
part  otdefendant  in  constructing  the  new 
channel  or  outlet  for  the  creek,  it  was  shown 
that  the  old  channel  was  one  hundred  feet 
wide,  and  that  the  tiew,  as  constructed  by  the 
defendant,  was  onlv  fifty  feet  in  width;  that 
the  bed  of  the  creex  for  several  miles  from  its 
mouth  was  through  sand  and  gravel  as  well 
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as  clav  and  rock;  that  the  new  channel, 
through  the  action  of  the  current,  wasextended 
in  width  to  150  feet ;  that  the  bar  formed 
below  the  new  mouth  covered  about  three 
and  one-fourth  acres  and  caused  the  currentof 
the  river  to  flow  to  the  east  side  of  the  river 
bed,  and  that,  in  consequence,  the  east  bank 
of  the  river  and  the  levee  thereon  had  been 
undermined  and  washed  away,  whereby  the 
plaintiff's  crops  were  overflowed  and 
damaged. 

On  the  other  side,  evidence  was  given  to 
show  that  by  the  action  of  the  creek  at  its 
old  mouth,  where  the  bed  of  the  river  was 
only  300  fe^ t  in  width,  a  bar  was  formed  in 
the  river,  at  the  west  side  and  extended  to 
the  midale  of  the  river  bed :  that  the  river 
bed  rapidly  increased  its  wiath  below  the  old 
mouth  so  that  at  the  new  mouth  of  the  creek, 
and  below,  it  was  450  feet  in  width ;  that  a 
short  distance  above  the  old  mouth  of  the 
creek,  the  bed  of  the  river,  on  the  west  side 
had  been  encroached  upon  by  dAris  from  a 
stone  quarry  there  situate;  that  ever  since 
the  river  had  been  hemmed  in  bv  the  rail- 
road embankment  on  the  west;  and  the  levee 
on  the  east,  its  banks  had  been  subject  to 
washings  and  inundations;  that  in  1866,  the 
levee  on  the  east  bank  had  been  broken  by  a 
flood  of  about  the  same  flow  as  that  of  1875 ; 
that  by  the  same  flood,  in  1875,  the  levee  on 
the  lands  of  Thornton  was  washed  away,  at  a 
point  far  above  the  influence  of  the  bar  at 
the  new  mouth  of  the  creek  ;  that  previous 
to  the  flood  of  1875,  the  levees  on  the  east 
bank  of  the  river,  on  the  lands  of  Henderson, 
had  been  suffered  to  get  and  remain  out 
of  repair ;  that  by  this  flood,  property  on  each 
tide  of  the  river  was  destroyed. 

What  interest,  if  any,  the  plaintiff  or  his 
lessors  had  in  the  levee,  above  the  line  of 
their  lands,  or  what  damage  would  have 
been  done  to  the  plaintifi^s  crops  from  back 
water,  if  the  levees  had  not  oeen  broken, 
were  questions  upon  which  the  testimcgiy 
was  exceedingly  unsatisfactory 

Without  passing  upon  the  weight  of  the 
testimony,  we  think  the  verdict  in  favor  of 
the  plaintiff,  upon  the  state  of  facts  above  in- 
dicated, should  not  be  allowed  to  stand,  if 
any  error  or  misleading,  direction  be  found 
in  the  instructions  given  to  the  jury  in  re- 
spect to  the  legal  responsibility  of  defendant. 

Amone  other  things,  the  court  charged  the 
jury  as  fellows: 

''I  say  to  you,  that  the  defendant,  in  1868, 
had  a  right  to  change  the  channel  of  Elk 
Creek  on  its  own  land  by  digging  a  new 
channel  and  filling  up  the  old  chanYiel,  and 
to  cause  the  water  in  the  creek  to  flow 
through  the  new  channel  and  empty  out  of  it 
into  the  Nfiaini  River  at    a    p();nt*  different 


from  where  it  naturally  emptied  into  the 
same,  if  by  BO  doing  it  did  not  injure  the 
property  of  others ;  but  if  by  so  doing  it  did 
injure  the  property  of  others,  directly  and 
immediately,  or  if  it  caused  damage  to  be 
done  to  the  property  of  others  by  maintain- 
ing the  new  channel  after  the  change,  and  by 
causing  the  water  of  Elk  Creek  to  flow 
through  the  same,  it  became  liable  for  the 
damage  so  done  to  persons  whose  property 
was  so  injured,  nottcUfuftandina  it  made  the 
change  in  the  channel  skillfully  snd  pru- 
dently, and  the  change  greatly  aided  it  in 
maintaining  and  protectiiig'  its  railroad 
tracks;  and  its  bridge  across  Elk  Creek  could 
not  "be  maintained  across  the  old  channel  of 
Elk  Creek  without  great  difficulty  and  ex- 
pense. 

''  Hence,  if  you  find  from  the  testimony  in 
this  case  that  the  defendant,  by  changing  the 
channel  of  Elk  Creek,  in  186i8,  and  turning 
the  water  thereof  through  the  new  channel, 
or  bv  maintaining  the  new  channel  after- 
wards, and  by  causing  the  water  of  the  creek 
to  flow  through  the  same,  within  four  years 
next  prior  to  the  commencement  of  this  suit, 
and  nrior  to  the  injurv  complained  of  in  the 
petition;  it  did  cause  damage  to  be  done  to  the 
crops  of  the  plaintiff  in  the  manner  stated  in 
the  petition,  it  will  be  your  duty  to  render  a 
verdict  in  favor  of  the  plaintiff  and  against 
the  defendant  for  the  damage  so  done,  unla^ 
you  find  that  the  plaintiff,  or  his  lessors,  im- 
mediately and  directly  contributed  to  the 
said  dam*age  by  failing  to  take  ordinary  care, 
such  care  as  an  ordinary,  careful  and  prudent 
man,  under  the  same  circumstances,  would 
have  taken  to  protect  his  crops,  and  the  land 
upon  which  they  were  raised,  from  said  over* 
flow  and  damage." 

By  this  charge,  the  liability  of  the  defend* 
ant  was  not  made  to  depend  upon  its  failure 
to  exercise  any  degree  of  care,  prudence  and 
foresight  whatever ;  but  was  absolute,  if  the 
injury  resulted  from  the  change  in  the  chan- 
nel of  the  creek  immediately  or  remotely. 
The  theory  of  the  case  thus  put  to  the  jury 
was :  the  change  in  the  channel  of  the  creek 
caused  the  sand  bar  in  the  ri  ver ;  the  sand  bar 
changed  the  current  of  the  water  in  the  river; 
the  change  in  the  current  weakened  the 
levee  on  the  opposite  bank ;  then  the  flood, 
an  irresponsible  agent,  intervened  and  broke 
down  the  weakened  embankment  and  over- 
flowed the  plaintiff's  crops ;  and  thus  the  de- 
fendant was  held  liable,  excluding  from  the 
jury  any  inquiry  into  the  fact,  whether  or 
not,  by  the  exercise  of  reasonable  and  prudent 
foresiffht,  such  an  injury  might  have  been 
anticfpated  as  a  result  from  the  original 
cause ;  namely,  the  change  in  the  creek  bed. 

An  actionable  nnipanoe  is  defined  bv  Mr. 
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Cooley  in  hi«  work  on  Torts,  to  be  anj-tlnng 
wrongfully  done  or  permitted  which  ir  jnres 
or  annoys  another  in  the  enjoyment  of*hi8  le- 
gal rights;  aiid,  on  page  56(5,  he  says,  "As 
the  definition  assumes  the  existence  of  wrong, 
those  things  which  may  bo  annoying  and 
damaging,  but  for  which  no  one  is"  in  fault, 
are  not  to  be  deemed  nuisances,  tliough  all 
the  ordinary  consequences  of  nuisances  may 
flow  from  them."  And  Mr.  Addison  in  his 
work  on  Torts,  (Dudley  and  Baylies  Ed.,  page 
3),  says,  "  A  man  may ,"however, sustain  griev- 
ous damage  at  the  hands  of  another,  and  yet, 
if  it  be  the  result  of  inevitable  accident  or  a 
lawful  act  done  in  a  lawful  manner,  without 
any  carelessness  or  negligence,  th^re  is  no  le- 
gal injury  and  no  tort  giving  rise  to  an  action 
for  damages.*'  Such  cases  ate  within  the  rule 
of  damntiin  sine  ivjuria. 

The  question,  therefore,  arises,  When  is  a 
person  to  be  considered  at  fault  for  changing 
the  bed  of  a  stream  upon  his  own  lands  and 
for  his  own  protection,  where  such  change  re- 
sults in  damage  to  another  person  ? 

In  a  recent  case,  somewhat  analogous  to  the 
present,  (Law  Reports,  Appeal  cases,  vol.  2, 
page  781),  Fletcher  r.  Smith,  where  Fletcher 
et  al,  had  changed  the  course  of  a  stream  of  water 
on  their  own  lands,  for  their  own  conveni- 
ence,  in  such  a  manner  that  the  new  banks 
were  overflowed  by  a  flood  and  the  water 
passed  into  the  mfnes  of  Smith,  to  his  dam- 
age. Lord  Penzance,  in  delivering  his  opin- 
ion to  the  House  of  Lords,  put  these  questions 
as  to  the  obligations  of  defendants  in  divert- 
ing the  stream. — First,  "was  it  enough  to 
make  tiie  new  and  artificial  water-course  as 
efficient  but  no  more  so  than  the  old  and  nat- 
ural one,  so  that  whatever  defects,  incapacity 
or  otherwise,  the  old  had,  might,  without  re- 
sponsibility, be  re-produced  in  the  new  one? 

"Or,  secondly,  were  they  bound  (as  they,  for 
their  own  convenience,  were  making  a  new 
and  artificial  water-course)  to  construct  it  in 
such  a  manner  that  it  would  be  capable  of 
carrying  ofi'the  water  that  might  flow  into  it 
frona  all  such  floods  and  rainfalls  as  might 
reasonably  be  anticipated  to  happen  in  that 
locality  ? 

'*0r,  thirdly,  were  they  bound  to  make  pro- 
visions for  any  such  quantities  of  water  as 
might  possibly'be  discharged  into  it  from  any 
mere  rainfall,  however  heavy,  however  un- 
usual, and  however  contrary  to  all  previous 
experience?" 

Lord  Penzance  was  inclined  to  the  second 
proposition  as  the  measure  of  the  defendant's 
obligations.  We  are  of  the  same  opinion 
upon  the  facts  of  that  case.  The  third  propo- 
sition reouires  provision  to  be  made  against  a 
state  of  tilings  which  human  foresight  could 
not  anticipate  and  is,    therefore,  unreason- 


able.   The  first  omits    that  degree    of  care 
which  ordinary  prudence  would  require. 

Tl!e. principle  of  the  second  proposition, 
above  stated,  applied  to  this  case,  w^ould  have 
forbidden  the  change  in  the  channel  of  the 
creek,  if  common  prudence  would  have  antici- 
pated increased  danger  to  the  opposite  pro- 
prietors; but  if  in  the  exercise  of  a  sound 
and  prudent  judgment  no  increased  danger 
could  have  been  anticipated,  and  the  work 
was  skillfully  and  piuaently  performed,  the 
defendant  below  was  without  fault. 

The  difference  between  the  case  of  Fletcher 
V.  Smith  and  the  present  is  this:  in  the 
former,  increased  care  and  skill  would  have 
enlarged  and  strengthened  the  banks  of  the 
new  water-course,  so  as  to  have  prevented  its 
insufiiciency  in  cane  of  any  flood  that  could 
have  been  reasonably  anticipated;  but  in  the 
present,  no  human  skill  or  labor  could  have 
prevented  the  formation  of  a  bar  at  the  new 
mouth  of  the  creek.  The  question  in  this 
ca6e  then  lies  back  of  the  manner  in  which 
the  new  channel  was  constructed,  and,  we 
think  it  is  the  main  question  in  the  case, 
namelv:  Was  the  railroad  company  at  fault 
in  undertaking  to  change  the  cnannel? 

And  this  is  the  test  of  that  question.  From 
all  the  known  circumstances,  would  a  person 
of  ordinary  prudence  have  anticipated  in- 
creased danger  to  the  banks  on  the  opposite 
side  of  the  main  river  therefrom,  in  case  of 
unusual,  but  not  unprecedented  floods?  If 
not,  and  reasonable  care  was  exercised  in  the 
construction  of  the  new  channel,  any  dam- 
age resulting  from  the  formation  of  the  bar 
at  the  new  mouth  6f  the  stream,  is  damnum 
nne  injuria, 

Juagment  reversed  and  cause  remanded. 

[To  appear  in  38  Ohio  St.] 

lewa  Supreme  Geupu. 

WHBV  YOSXSB  ADJVDICAnOV  A  BAB— nAVB. 
EcKERT  A  Williams  t;.  Pickel.    October  19, 18S2. 

In  an  order  to  constitute  a  former  adiudication  a 
bar  to  a  subsequent  suit,  St  must  afllrmatively  appear 
that  the  matter  in  dispute  in  the  later  suit  was  put 
in  issue  and  tried  in  the  former  suit. 

A  general  verdict  and  Judgment  rendered  in  favor  of 
defendant,  on  an  issue  of  fraudulent  alteration  after 
delivery  of  the  note  sued  on,  will  not  bar  an  action  for 
the  consideration  for  \vhi<'h  the  note  found  void  was 
made.' 

The  burden  of  proof  of  fraud  la  on  him  who  alleges 
it. 

If,  in  a  suk  on  a  promissory  note  against  the 
maker,  the  same  is  aojudged  void  on  the  ground  of 
a  material  alteration,  tt)e  holder  may  maintain  a  suit 
on  the  original  consideration  without  returning,  or 
offering  to  return  the  note. 

This  is  an  nction  to  recover  part  of  the  pur- 
chase price  of  a  grain  seeder  which  the  de- 
fendant bought  of  one  Sheldon,  who  sold  tl»«^ 
same  as  the  agent  of  P.  P.  Matt  &  Co.    Two 
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promiBsory  notes,  in  the  sum  of  S40  each, 
were  given  for  the  seeder,  payable  on  th^  first 
of  October,  1877  and  1878,  respectively.  The 
notes  were  indorsed  to  P.  P.  Matt  &  bo.,  and 
the  one  which  became  due  October  1, 1877, 
was  paid.  Suit  was  brought  upon  the  other 
note,  and  the  defendant  set  u;^  as  a  defense 
that  the  note  had  been  fraudulently  altered 
by  changing  the  time  of  payment  from  1878 
to  1876.  There  was  a  trial  by  jury  on  that 
issue,  and  a  verdict  was  returned  for  the  de- 
fendant. Afterwards  P.  P.  Matt  &  Co.  as- 
signed the  claim  and  c^use  of  action  for  the 
f purchase  price  of  the  seeder  to  Ecjcert  &  Wil- 
iams,  ana  they  brought  this  action  to  recover 
th6  same,  and  they  allege  that  the  note  was 
altered  innocently  and  without  any  fraudu-. 
lent  intent.  The  defense  relied  upon  was 
that  as  it  had  been  adjudged  in  the  former 
action  that  the  note  had  b^en  fraudulently 
altered,  no  recovery  could  be  had  for  the  con- 
sideration for  which  the  note  was  given. 
There  was  a  trial  by  jury,  and  verdict  and 
judgment  for  the  plaintiffs.  Defendant  appeals. 

ROTHROCK.  J. 

1.  The  controversy  involves  less  than  SlOO, 
and  the  trial  judge  has  certified  to  us  certain 
questions  of  law  which  he  states  it  is  desir- 
able shall  be  determined  by  this  court.  They 
are  as  follows  : 

"  (1)  Where,  in  an  action  on  a  promissory  ; 
note,  the  defendant  in  his  answer  alleges  as  a 
defense  that  the  note  was  fraudulently  al- 
tered after  delivery,  without  the  knowledge 
or  consent  of  the  maker,  and  a  general  verdict 
and  judgment  are  rendered  for  defendant  in 
that  case,  will  this  judgment  and  adjudica- 
tion be  a  bar  to  an  action  for  the  considera- 
tion for  which  the  note  found  void  was  made? 
(2)  When,  in  an  action  on  a  promissory  note, 
judgment  is  rendered  for  defendant  in  con- 
sequence of  a  marterial  alteration  of  the  note, 
and  an  action  is  commenced  against  the 
maker  of  the  note  for  the  consideration  for 
which  the  note  was  given,  and  in  this  action 
the  defendant  alleges  as  a  defense  that  the 
ncte  that  was  given  for  the  claim  was  fraudu- 
lently altered,  is  the  burden  of  proof  on  plaint- 
iff to  show  that  the  alteration  was  made  in 
good  faith,  or  upon  defendant  to  show  that 
the  alteration  was  fraudulent?  (3)  Where, 
in  defense  to  an  action  on  a  promissory  note, 
defendant  alleges  in  his  answer  that  the  note 
was  fraudulently  altered  after  its  execution 
without  the  knowledge  or  consent  of  defend- 
ant, and  a  general  verdict  and  judgment  are 
in  favor  of  defendant,  are  such  verdict  and 
judgment  an  adjudication  that  the  alteration 
of  the  note  was  fraudulent?  (4)  If,  in  a  suit 
on  a  promissory  note  against  the  maker,  the 
same  is  adjudged  void  on  the  grbund  of  a  ma- 
terial alteration^  can  the  holder  of  said  note 


maintain  a  suit  on  the  original  consideration 
of  the  note  without  returning  or  offering  to 
return  said  note  ?  (5)  When,  in  an  action 
on  a  promissory  note,  the  answer  alleges  that 
the  note  has  been  altered  after  its  execation 
in  a  material  matter,  is  the  further  allegation 
that  said  alteration  was  fraudulently  made,  a 
necessary  or  material  allegation  ? 

*' Dated  April  14,  A.  D.  1882.  Robert  O. 
Reineger,  Judge." 

The  second  question  above  set  out  we  do 
not  feel  called  upon  to  determine.  The  verdict 
and  judgment  were  for  the  plaintiffs,  and  the 
court  instructed  the  jury  that  the  burden  was 
on  the  plaintiffs  to  show  that  the  note  was 
not  fraudulently  altered.  Whether  this  was 
right  or  wrong  it  cannot  affect  the  case.  The 
defendant  cannot  complain  because  the  in- 
struction was  favorable  to  him,  and  if  we  were 
to  hold  that  the  burden  of  proof  was  on  him, 
it  would  not  reverse  the  case.  The  statute 
does  not  contemplate  that  abstract  questions 
of  law  shall  be  certified  to  this  court.  Only 
such  questions  as  are  decisive  of  the  case 
should  be  certified. 

2.  The  first,  third,  and  fifth  certified  ques> 
tions  involve  the  real  point  in  controversy  in 
the  case,  and  they  may  be  considered  together. 
They  involve  but  the  one  question,  which  is, 
whether  or  not  the  cause  of  action  upon  the 
consideration  for  which  the  note  was  given* 
was  adjudicated  in  the  action  upon  the  note. 
This  court  has  adopted  the  rule  that  any  ma- 
terial alteration  of  a  promissory  note^  by  the 
holder  thereof  avoids  tne  note,  and  no  action 
can  be  maintained  thereon,  even  though  the 
alteration  be  made  innocently,  and  without 
any  fraudulent  intent.  Murray  v.  Graham,  29 
Iowa,  520;  Krause  v.  Myer,  32  Iowa,  566;  Mor- 
rison Bros.  V.  Hu^gins,  53  Iowa,  76. 

An  examination  of  the  case  of  Robin- 
son 17.  Reed,  46  Iowa  219.  will  show  that 
while  it  is  there  said  that  a  material 
alteration,  with  a  fraudulent  intent,  will 
defeat  a  recovery  on  the  note,  it  is  not  deter- 
mined that  it  IS  necessary  to  show  that  the 
intent  was  fraudulent.  I'he  question  here 
presented  was  net  in  that  case,  and  some  of 
the  above  cited  cases  hold  that  a  material  id- 
teration  so  made  will  destroy  the  note,  but 
leave  the  party  to  recover  upon  the  original 
consideration.  The  alteration  in  this  case 
was  a  material  one.  It  changed  the  time  of 
payment  of  the  note  two  years. 

It  is  claimed  by  counsel  for  the  defendant 
that  because  the  answer  in  the  suit  upon  the 
note  charged  that  the  alteration  was  fraudu- 
lently made,  no  recovery  can  be  had  in  this 
action,  for  the  reason  that  the  issue  of  fraud 
was  made  and  determined  in  the  former  action, 
and  this  is  the  controlling  question  in  the 
case.    The  rule  that  what  has  once  been  ju* 
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diciallv  determined  shall  not  again  be  made 
the  subject  of  judicial  controversy,  or  that  a 
person  shall  not  be  twice  vexed  for  tho  name 
cause,  is  not  of  easy  application  in  practice. 
The  difficulty  lies  chiefly  in  determining 
whether  or  not  the  matter  in  dispute  was  de- 
cided in  the  former  action.  As  has  been  seen, 
it  was  not  a  material  question  in  the  former 
action  whether  or  not  the  note  was  fraudu- 
lently altered.  It  was  not  necessary,  in  order 
to  sustain  the  plea  of  alteration,  that  it  should 
have  been  shown  that  there  was  any  fraudu- 
lent purpose  in  makine  the  alteration.  Jji- 
deed,  the  defendant  could,  and  we  must  pre- 
sume he  did,  stand  upon  his  legal  right, 
and  claim  his  discharge  irom  the  mere  fact  of 
slteratioii;  and  we  must  further  presume  that 
th^  court  instructed  the  jury  that  the  ques- 
tion of  fraud  was  not  material.  In  this  view  of 
the  case,  the  character  of  the  act  in  regard  to 
fraud  was  neither  put  in  issue  nor  was  it  de- 
termined in  the  former  case.  If  the  court  in- 
structed the  jury  that  it  was  necessary  to  find 
that  the  alteration  was  fraudulent,  the  in- 
struction was  wroncr,  and  we  will  not  pre- 
sume that  ah  instruction  was  given,  out 
rather  presume  that  the  instructions  were 
correct  ex|)ositions  of  the  law  ;  and  this  rule, 
we  think,  is  not  contrary  to  any  adjudged  case 
which  has  been  dted  by  counsel,  nor  to  any 
case  which  we  ha^been  able  to  find  in  quite 
an  extended  search  made  for  that  purpose. 
In  order  to  constitute  a  former  adjudication 
it  must  affirmatively  appear  that  the  matter 
in  dispute  was  put  in  issue  and  tried. 

In  Schmidt  v.  Johnsdorf,  30  Iowa,  498,  the 
action  was  for  the  recovery  of  real  property, 
and  for  rents  and  profits.  The  court  oelo'w 
decided  that  the  plaintiff  was  entitled 
totbe  property,  but  as  no  evidence  was  intro- 
duced as  to  the  value  of  the  rents  and  profits, 
the  judgment  aid  not  cover  that  issue.  It 
was  held  on  appeal  that  this  was  erroneous, 
because  as  the  claim  was  embraced  in  the  is- 
sues and  not  withdrawn,  but  submitted  to 
the  court,  it  was  the  right  of  the  defendant 
to  have  it  determined,  and  not  be  called  upon 
again  to  defend  against  it. 

In  the  case  of  Packet  Co.  v.  Sickles,  5  Wall. 
680,  it  is  said :  "As  we  understand  the  rule 
in  respect  to  the  conclusiveness  of  the  verdict 
and  judgment  in  a  former  trial  between  the 
same  parties,  when  the  judgment  is  used  in 
pleading  as  a  technical  estoppel,  or  is  relied 
on  by  way  of  evidence  as  conclusive,  per  m, 
it  must  appear  by  the  record  of  the  prior  suit 
that  the  particular  controversy  sought  to  be 
concluded  was  necessarily  tried  and  deter- 
mined;  that  is,  if  the  record  of  the  former 
trial  shows  that  the  verdict  could  not  have 
been  rendered  without  deciding  the  particu- 
lar matter,  it' will  be  considered  as  having  set- 


tled that  matter  as  to  all  future  actions  be- 
tween the  parties.  *  *  *"  In  the  dis- 
senting opinio^  in  that  case  it  is  said :"  The 
rule,  as  I  understand  it,  is  that  to  render  such 
former  judgment  conclusive  it  is  only  neces- 
sary to  show  that  the  same  matter  mi^ht  have 
been  decided,  and  actually  was  decided." 
Again,  it  has  been  said  that  "  not  only  is  the 
judgment  of  a  court  conclusive  on  all  ques- 
tions actually  and  formally  litigated,  but 
likewise  as  to  all  Questions  within  the  issue 
joined,  and  the  aetermination  of  wJiich  lis 
necessarily  included  in  the  iudgment."  Wells, 
Res  Adjudicata,  §217.  The  record  in  the 
former  suit,  as  we  have  seen,  did  not  neces- 
sarily require  the  question  of  fifaud  to  be  de- 
termined, and  it  could  not  have  been  dieter- 
mined  without  the  trial  of  an  immaterial 
issue.  Our  conclusion  is  that  the  questions 
now  under  consideration  should  be  answered 
in  the  negative,  and  as  the  instructions  of  the 
court  to  the  jury  are  in  accord  with  our  views 
herein  expressed,  we  find  no  error  therein. 

3.  As  to  the  fourth  question  certified,  we 
think  it  should  be  answered  in  the  affirmative. 
The  note  had  been  adjudged  void.  The  adju- 
dication was  a  complete  protection  to  the  de- 
fendant against  any  attempt  to  enforce  the 
note.  Besides,  it  is  questionable  whether,  if 
such  defense  had  been  available,  it  should  not 
have  been  set  up  by  way  of  answer, demurrer, 
or  motion  in  arrest  of  judgment. 

Affirmed. 

U.  S.  BigbPieb  Geupb-Indiaqa. 

SAILSOAD-DXFBCmYB    0AS8— DAXA0S8    FOB  IV- 

JUSIS8. 

Kino  v.  Thb  Ohio  A  Mississippi  Rt.  Co. 

Gresham,  J. 

The  petitioner,  Henry  F.  Braning,  bv  this 
proceeding  seeks  to  recover  damages  &r  in- 
luries  sustained,  in  coupling  cars,  at  North 
Vernon,  Ind.,  while  in  the  service  of  the 
receiver. 

The  petitioner  and  others,  on  the  5th  day 
of  January,  L880,  were  making  up  a  freight 
train,  at  this  point,  to  go  south  over  the 
Louisville  branch  of  the  0.  &  M.  RailwiEiy. 
He  was  assisting  as  brakeman  in  switching 
and  coupling,  and  finally  ran  along  with  the 
train  as  it  backed  up  to  a  coal  <car,  and  hur- 
riedly stepped  in  between  this  car  and  the 
rear  car  of  the  train,  when  they  were  three  or 
four  feet  apart,  to  make  the  coupling.  Instead 
of  meeting  or  bumping  together,  as  they 
should  have  done,  the  draw  bars  passed  each 
other  and  allowed  the  ends  of  the  cars  to  come 
together,  or  so  near  together  as  to  seriously 
injure  the  oetitioner.  The  strip  which  sup- 
ported the  araw-bar  of  the  coal-car  and  held  it 
up,  had  become  unbolted  at  one  end,  the  nut 
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being  missing,  and  the  draw-bar  was  thus 
allowed  to  drop  far  enough  below  its  proper 
position  to  miss  the  draw-bar  of  the  forward 
car  and  pass  under  it.  There  was  some  evi- 
dence tending  to  show  that  the  '*deadwood/' 
which  is  a  block  bolted  on  the  end  of  the  car, 
above  the  draw-bar,  to  assist  !n  keeping  the 
cars  from  coming  together,  was  iniperfect,  it 
being  worn  away  as  much  as  a  few  inches.  If 
the  coal  car  had  not  been  out  of  repair  the 
draw-bars  would  have  met  or  bumpeci  instead 
of  passing,  and  the  coupling  would  have  been 
made  without  injury  to  the  petitioner. 

This  coal  car,  which  belonged  to  the  com- 
pany, and  had  been  in  use  for  nine  years, 
was,  it  appeals  from  the  evidence,  brought 
from  Washington,  Ind.,  loaded  with  coal,  the 
evening  or  the  night  before  the  accident.  The 
car  inspector,  at  Washington,  testified  that  he 
had  inspected  all  cars  on  leaving  that  place, 
the  day  before  the  accident,  and  none  of  them, 
80  far  as  he  observed,  were  out  of  repair. 
And  three  of  the  four  car  inspectors  at  Sey- 
mour testified  that  they  haa  inspected  all 
trains  passing  there  from  the  west,  the  same 
day  and  the  night  of  that  day,  two  perform- 
ing the  labor  together  during  the  day,  and 
the  third  alone  at  night,  ana  that  the  cars 
all  seemed  to  be  in  proper  condition. 

There  was  no  car  inspector  at  North  Ver- 
non at  this  time,  but  one  appears  to  have 
been  appointed  for  that  place  some  months 
later.  This  appointment  was  made,  how- 
ever, it  is  claimed  for  the  receiver,  on  account 
of  the  great  increase  of  business  at  this  point, 
after  the  accident. 

There  is  no  evidence  that  the  coal  car,  or 
any  other  cars  were  inspected  at  North  Ver- 
non. The  petitioner  testified  that  he  did 
not  notice  trie  condition  of  the  coal  car  until 
he  ran  in  and  took  hold  of  the  link  to  malce 
the  coupling,  and  that  he  did  not  discover 
his  peril  until  it  was  too  late  to  escape.  He 
was  caught  between  the  ends  of  tne  cars 
when  they  came  together,  and  seriously  in- 
jured in  his  right  side  and  chest.  The  phy- 
sician who  was  called  in  after  the  accident, 
and  who  treated  the  peti^roner  for  some  time 
afterward,  testified  that  he  found  a  depression 
of  at  least  two  inchei  on  the  right  side,  the 
ribs  from  the  fifth  down,  on  that  side,  being 
forced  in  that  far;  that  he  did  not  succeed  by 
manipulation  and  bandaging  in  entirely  re- 
moving this  depression;  that  the  right  lung 
and  the  membrane  surrounding  it  were  seri- 
ously injured;  that  some  months  after  the 
accident  he  thought,  on  examination,  that 
he  found  an  accumulation  of  pus  in  the  lower 
part  of  the  right  lung,  corresponding  to  th** 
place  of  injury,  and  tubercular  deposits  in 
the  top  of  tnis  lung;  that  the  petitioner  was 
not  able  to  work,  and  the  chances  were  that 


he  never  would  be.  During  the  year  prior 
to  the  accident  the  petitioner  had  an  attack 
of  lung  fever,  from  which  he  seemed  to  re- 
cover, and  ngain  went  to  work.  Ue  was  a 
man  of  average  health  and  strength,  and 
th^re  was  no  evidence  that  he  had  inherited 
any  tendency  to  lung  disease.  Nine  or  ten 
weeks  after  receiving  the  injury  he  undertook 
to  resume  work  on  the  road ;  but  owing  to  his 
feeble  condition  he  was  compelled  to  rest  at 
frequent  intervals,  sometimes  for  a  week  and 
longer.  At  the  time  his  testimony  was 
taken,  which  was  two  years  or  more  after  the 
accident,  he  was  unable  to  work.  It  is  not 
denied  that  his  injuries  were  serious,  very 
painful,  and,  perhaps,  permanent.  It  is 
urged  for  the  receiver,  tnat  the  testimony 
failed  to  show  want  of  proper  care  on  his 
part,  or  that  of  his  managing  agents;  that  if 
any  carelessness  was  shown,  it  was  the  care- 
lessness of  the  car  inspectors,  who  should 
have  discovered  the  damaged  condition,  of 
the  car  before  the  accident,  and  ordered  it  into 
the  shops  for  repairs;  that  the  petitioner  was 
compensated  by  his  wages  for  his  services, 
and  all  risks  incident  to  his  employment,  in- 
cluding the  carelessness  of  the  car  inspectors, 
who  were  his  fellow-servants;  and,  finally, 
that  the  petitioner,  by  his  own  negligence, 
contributed  to  his  injurv  by  running  in 
between  the  cars  to  make  thecoupling  without 
using  bis  eyes  and  discovering  in  time  the 
dangerous  condition  of  the  coal  car. 

It  is  100  miles  frr>m  AY^^^'^f^^i^f  where  the 
coal  car  was  loaded,  to  North  Vernon,  and 
from  Seymour  to  the  same  place  the  distance 
is  only  "fifteen  miles. 

It  is  not  denied  (hat  the  coal  car  was  out  of 
repair  and  unfit  for  use  at  the  time  of  the  ao- 
ciaent,  and  in  view  of  its  then  condition,  it  is 
probable  that  the  defects  already  described 
existed  when  the  car  passed  Sevmour,  and 
even  when  it  was  loaded  at  Washington. 
These  defects^  when  the  car  was*  detached, 
were  plainly  visible  on  examination,  but 
when  it  was  coupled  up  in  a  train  and  the 
draw-bar  thus  somewhat  held  in  i>osition, 
they  were  more  liable  to  escape  observation. 
But  whatever  the  condition  or  this  car  may 
have  been  at  Washington  and  Seymour,  traiils 
were  made  up  at  North  Vernon,  where  the 
defective  car  was  switcjied  off  on  a  side  track 
to  go  iouth  over  the  Louisville  branch,  and  if 

S roper  care  had  been  used  at  this  point,  its 
amaged  condition  would  have  been  discovered, 
and  it  would  have  been  condemnedfor repairs 
instead  of  having  been  ordered  ipto  the  train 
as  it  was. 

It  is  not  the  law  in  the  federal  courts,  nor 
is  it  believed  to  be  the  law  in  all  of  the  state 
courts,  that  the  master  is  released  from  re- 
sponsibili(y  in  all  coses  in  which  a  servant  is 
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injured  by  the  negligence  of  a  fellow-Bervant. 
The  master's  immunity  is  limited  to  cases 
where  the  servants  are  enga^^ed  in  the  same 
common  employment;  that  is  to  sa^,  in  the 
same  department  of  duty.  Such  immunity 
does  not  extend  to  cases  where  the  servants 
are  engaged  in  departments  essentially 
foreign  to  each  other.  A  servant  can  not  be 
held  to  have  contemplated,] n  the  adjustment 
of  his  wages,  those  dangers  which  arise  from 
the  carelessness  of  fellow-pervants,  without 
any  reference  whatever  to  the  nature  of  their 
employment  or  duties.  (Haugh  v.  Texas  & 
Pacific  Railroad  Companvi  10  Otto;  The  In- 
dianapolis &  St.  Louis  Railroad  Company  v. 
Morganstein,  Chicago  Legal  News,  October  7, 
1882,  Vol.  XV,  No.  4. )  But  without  further  dis- 
cussion of  the  question  of  the  master's  immu- 
nity,  I  prefer  to  rest  the  decision  on  other 
ground. 

It  is  his  duty  to  furnish  his  emplojres  with 
proper  machinery  or  instrumentalities,  for 
their  use  in  the  work  assigned  them,  and  to 
see  to  it  that  the  same  are  kept  in  a  reason- 
ably safe  condition,  or  in  reasonable  repair. 
He  may  intrust  this  duty  to  others,  but  he 
can  not  by  so  doing  escape  responsibility  for 
its  negligent  non-performance.  The  acts  of 
his  agents  In  this  regard  are  his  acts — their 
negligence  is  his  negligence.  This  rule  ap- 
plies to  individuals,  and  there  is  no  good 
reason  for  exempting  railroad  and  other  cor-, 
porations  from  itsoperation.  It  is  true  that 
corporations  can  act  only  bv  their  agents,  but 
that  is  no  reason  for  not 'holding  them  to  the 
same  personal  responsibility  as  natural 
persona.  Conduct  which  amounts  to  personal 
negligence  as  against  an  individual,  should, 
and  ctoes^  amount  to  the  same  thing  against  a 
corporation  acting  by  its  proper  officers  or 
agents.  Railroad  companies  are  bound  to  use 
due  care  in  seeing  that  their  cars  and  other 
rolling  stock  are  maintained  in  a  reasonably 
safe  condition;  and  when  an  employe — a 
brakenian,  for  instance — in  the  proper  dis- 
charge of  his  duty,  is  injured,  from  a  failure 
on  the  part  of  the  company  to  perform  this 

£  arsenal  dutjr.  it  is  liaole.  (Haugh  v.  Texas 
Pacific  Railroad  Companv,  supra.  Railroad 
Compaq  V.  Frost,  17  Wafl.,  667;  Dillon  v. 
the  U.  P.  Railroad  Company,  8  Dillon,  819 ; 
Ford  V.  Railroad  Company,  110  Mass..  241 ; 
Gibson  v.  Pacific  Railroad  Company,  46  Mo., 
168). 

The  master  is  bound  to  protect  the  servant, 
not  asainst  all  risks,  but  against  risks  which 
could  be  avoided  by  the  exercise  of  reasonable 
care  on  the  part  of  the  master.  The  brake- 
man's  employment  exposes  him  to  constant 
B^ril  under  the  mcist  favorable  conditions, 
e  is  expected  and  reouired  to  act  with  dis- 
patch in  coupling  ann  uncoupling  clirs,  and 


when  he  is  negligently  required  by  the  proper 
officers  or  agents  to  handle  cars  out  of  repair, 
unfit  for  use  and  dangerous^  and  in  doing  so  is 
injured,  perhaps  for  Rfe,  without  fault  on  his 
part,  he  should  in  justice  have  a  remedy 
against  his  emplover. 

This  road  ana  all  its  possessions  were  in  the 
hands  of  a  receiver,  who  was  operating  it  at 
the  time  of  the  accident.  He,  of  course,  sus- 
tained to  the  petitioner  the  relation  of  master^ 
and  the  neglect  of  his  proper  agent  or  agents 
to  condemn  the  coal  car  and  keep  it  out  of  use 
until  repaired,  was  his  neglect— for  which 
he  is  liable. 

It  does  not  appear  from  the  evidence  that 
the  petitioner  knew  the  coal  car  was  out  of 
repair  when  he  ran  in,  as  he  was  accustomed 
to  do,  and  as  brakemen  usually  do,  to  make 
the  coupling,  or  that,  without  stopping  and 
looking  before  running  in,  hemight  nave  seen 
that  it  was  unfit  for  use.  He  testified  that  he 
discovered  for  the  first  time,  when  he  waa 
between  the  cars,  and  when  it  was  too  late  to 
escape,  that  the  draw-bars  would  not  meet* 
Knowing  that  promptness  in  the  discharge  of 
his  duties  not  only  recommended  him  to  his 
employer,  but  that  it  was  required  of  him, 
the  petitioner  had  a  right  to  assume  without 
inspection,  as  be  no  doubt  did,  that  the  cars 
he  was  required  to  couple  were  in  a  proper 
state  of  repair  for  hanaling.  It  can-  not  be 
said  from  the  evidence  that  the  petitioner 
acted  recklessly  or  that  he  failed  to  use  due 
care  for  his  own  preservation,  and  thus  con* 
tributed  to  the  injury.  He  earned  $46  a  month 
at  his  business  before  the  accident,  he  is  now 
thirty-one  years  old,  and  he  seems  to  have 
been  industrious.  His  injuries  were  sach 
that  he  is  not  expected  to  recover.  It  is  fair 
to  assume  that  he  will  never  be  able  to  perform 
active   labor. 

I  allow  him  damages  in  the  sum  of  14,000 
including  medicines,  Jiedical  and  board  bills, 
and  expenses  of  nursing. 

Pennsrlvania  Supreme  Gsurt. 

OOVTSACT— DXXD  7B0X  XHSOLVnT  THIBD  PXBSOV. 
Bkxx  et  al.  v.  KsaxwDY.    Ootober  6,  1882. 

In  an  action  by  vendee,  to  reoover  money  paid  on  a 
parol  contract  for  the  purchase  of  lands  made  with 
vendor's  agent,  it  was  %e£c/.* 

1.  That  when  at  the  time  of  such  contract,  the  ven- 
dor held  deeds  for  the  land  with  the  nlone  of  the 
grantee  in  blank,  which  fact  was  unknown  to  the 
plaintiff,  it  follows  that  the  vendor  did  not  have  a 
good  and  perfect  title  as  represented. 

%,  That  the  plaintiff  was  not  boand  to  accept  deeds 
from  an  Insolvent  third  person,  whose  name  was  in* 
serted  in  the  orisinsl  blank  deeds  as  grsntee ;  hot  he 
wss  entitled  to  deeds  directly  from  the  actual  and  re- 
sponsible vendor  m  ith  his  covenants  of  general  war- 
ranty as  stipulated ;  and  on  failure  to  tender  such  ti- 
tle, the  plaintiff  could  recover  the  money  paid. 
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Mercur,  J. 

It  is  not  necessary  to  discuss  separately  the 
various  specifications  of  error.  A  few  general 
principles  rule  the  case.  The  money  in  con- 
tention was  paid  on  a  parol  contract  for  the 
purchase  of  lands.  In  consequence  of  having 
afterwards  ascertained  the  title  to  be  de- 
fective, this  action  was  to  recover  the  money 
thus  paid. 

The  lands  were  situate  in  Missouri,  and 
were  represented  to  contain  11,200  acres. 
Both  parties  to  the  contract  resided  in  Penn- 
sylvania. In  the  making  thereof,  one  Leslie 
acted  as  agent  for  Dilworth.  He  reprec^ented 
that  the  latter  had  a  good  and  pei-fiect  title  to 
the  lands  free  from  incumbrance,  and  was  a 
man  of  wealth  and  perfectly  responsible. 
Relying  on  this  statement,  and  the  assurance 
that  a  clear  title  should  be  made  to  him  by 

food  and  sufficient  deeds,  Kennedy  agreed  to 
uy  the  lands,  and  afterwards  paid  part  of 
the  purchase  money. 

Dilworth  was  a  man  of  wealth,  but,  in  fact, 
had  no  regular  paper  title  to  the  lands.  It 
appears  he  had  in  his  p()ssession  fifty-one  pat- 
ents, issued  by  the  United  States  to  certain 
patentees  therein  named,  and  deeds  for  the 
same  lands,  executed  by  the  patentees,  with- 
out the  names  of  any  grantee  therein. 

After  the  making  of  the  contract,  the  name 
of  Leslie,  who  was  insolvent,  was  written  in 
the  fifty-one  deeds  as  grantee,  and  he  and  his 
wife  executed  deeds  for  the  purpose  of  con- 
veying said  lands  to  Kennedy.  Thus  there 
was  no  conveyance  from  Dilworth.  The  deeds 
•contained  no  covenant  from  him. 

When  the  agreement  was  made,  Leslie  ex- 
hibited *'a  plan  book,"  which  he  stated  con- 
tained a  full  description  of  the  lands.  The  de- 
scriptions in  the  deeds  executed  by  Leslie  did 
not,  in  several  respects,  correspond  with  those 
in  the  "plan  book."  The  number  of  the  town- 
ship was  changed  in  some  few  cases;  in  other 
eases  a  different  quarter  of  the  section  was 
substituted;  in  several  townships  named,  a 
portion  of  the  lands  was  wholly  omitted. 

The  deeds  were  to  be  deposited  in  the  Com- 
monwealth Bank.  Thus  defectively  execu- 
ted, they  were  there  deposited,  and  on  a  cur- 
sory exan^ination  of.  tnem  by  Kennedy,  he 
made  apaVment.  Afterwards  he  discovered 
the  title  of  Dilworth  to  be  defective^  and  that 
the  deeds  were  not  executed  according  to  the 
agreement;  he  therefore  refused  to  accept 
them,  and  brought  this  suit  lo  recover  the 
portion  of  the  purchase  money  which  he  had 
paid.  Thus  the  case  involves  the  validity 
of  the  title  held  by  Dilworth,  and  the  suffi- 
ciency of  the  conveyance  prepared  for  Ken- 
nedy. 

It  may  be  conceded,  in  case  a  deed,  duly 
executed  in  other  respects,  with  a  blank  left 


therein  for  the  name  of  the  grantee,  be  pnt  in 
that  condition  in  the  hanos  of  a  thiitl  per- 
son, with  verbal  authority  to  fill  up  the 
blank  in  the  absence  of  the  grantor,  and  to 
deliver  the  deed  to  the  person  whose  name  is 
inserted  as  grantee,  and  the  deed  be  so  filled 
and  delivered,  it  becomes  a  valid  deed.  It  is 
not  necessary  to  consider  whether  Dilworth 
held  those  deeds  under  an  agreement  with 
the  grantors  which  would  enable  him  to  per- 
fect the  title  in  himself.  If  he  was  so  author- 
ized he  did  not  exercise  the  power.  His 
name  never  appeared  in  the  deeds  as  vendee* 
It  appears,  however,  that  he  did  not  acquire 
his  equitable  interest  directly  from  the  patent- 
ees, but  from  one  Davis,  for  whose  benefit  it 
is  alleged  the  lands  were  located. 

The  jury  having  found  that  the  deeds  from 
the  patentees  were  n^ld  by  Dilworth  in  blank 
when  the  agreement  was  made  with  Ken* 
nedy,  and  that  the  latter  did  not  know  that 
fact,  it  follows  that  Dilworth  did  not  hold  a 
perfect  or  legal  title  to  the  lands,  nor  did  he 
hold  an  equitable  title  under  any  conveys 
ance  made  to  him.  Not  only  was  Kenneay 
ignorant  of  the  fact  that  the  deeds  from  the 
patentees  wero  in  blank,  but  the  jury  have 
further  found  that  Kennedy  did  net  agree 
that  the  name  of  Leslie  as  vendee  should  be 
inserted  therein. 

It  is  therefore  manifest  that  Dilworth  did 
not  have  a  jocood  or  perfect  title  to  the  lands  at 
the  time  oif  the  agreement,  nor  afterwards. 
Dealing  with  him  as  the  owner  thereof,  Ken- 
nedy expected,  and  had  a  right  to  require,  a 
deed  directly  from  him,  conveying  that  per- 
fect, title  which  he  alleged  was  vested  in  him. 
Kennedy  was  entitled  to  all  the  security 
which  Dilworth's  undoubted  wealth  would 
give  in  case  of  a  breach  of  the  covenants  in 
the  deeds. 

Thus  the  defective  title  held  by  Dilworth, 
and  his  refusal  to  convey  acooraing  to  his 
agreement,  left  his  pait  of  the  contract 
wnoUy  unperformed.  This  gave  Kennedy  a 
right  to ,  rescind  the  agreement  and  recover 
the  mon^y  which  Dilworth  had  obtained  un- 
der a  false  assertion  of  a  perfect  title.  If  this 
action  were  in  affirmance  of  the  contract,  it 
would  be  necessary  to  show  a  readiness  or 
willingness  on  the  part  of  the  vendee  to  per- 
form, but  is  in  disaffirmance  thereof,  by  rea« 
son  of  the  inability  and  failure  of  the  vendor 
to  perform.    His  performance  was  a  condition 

{>recedent  to  his  right  to  require  any  action 
rom  the  vendee.  The  latter,  therefore,  had 
a  right  to  recover  the  money  which  he 
paid  under  a  misapprehension,  and  which 
the  vendor  was  not  entitled  to  receive :  Moore 
V.  Shelly,  2  Watts  856;  Tyson  v.  Robinson, 
10  Wright  286;  Cosgrove  v,  Himmelrick,  4 
P.  F.  Smith  209.    A  careful  examination  of 
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the  whole  record  discloses  no  sufficient  cause 
for  reversing  the  judgment. 
Judgment  affirmed. 


^ic^c^t  of  ^ectdioii/^. 


MICHIGAN. 


{Siqnreme  OmrU) 

HAumm V.  M.,  H.  A  O.  R.  Go.  October4, 1S82. 

B^kwoj^Traveter^N^giiffenM.'-ThB  rale  whioh 
makes  a  traveler  on  a  public  highway  gallty  of  oon- 
irlbatory  negllgenoe  if  be  does  not  exeroiae  a  oertain 
degree  of  oare.  caution  and  Jadsmtat  before  orooalng 
a  ndlway  track,  was  Md  Inapplicable  In  a  case  where 
a  woman  who  had  J  oat  been  Umded  from  a  ateam-boat 
«pon  a  long  pier  on  which  there  were  about  200  per- 
sona, was  mn  over  by  a  train  of  freight  cars,  loaded 
with  iron  and  ranning  down  a  heavT  grade  upon  the 
wharf,  without  any  locomotive.  Hmd^  moremier,  that 
the  facta  were  8ufn<tient  to  ahow  gross  negligence  in 
the  railway  company,,  and  that  the  negligence  of  the 
steam-boat  company,  If  any,  did  not  relieve  it  from 
fesponsibility. 

A  passenger  who  has  Just  landed  from  a  steam-boat 
ia  not  so  identified  with  the  steam-boat  company  as 
to  make  the  company  solely  liable  for  an  injury  suf- 
Isrsd  by  the  passenger  from  another  quarter  immedi- 
ately afterwards. 

Mabooitv.  M.,  H«  a  O.  R.  Go.  October 4,  1882. 

Raiiroad—Neffh'^^emte.-'ln  an  action  against  a  railway 
eompany  for  the  negligent  kUUng  of  a  child  upon  the 
tracK.  It  was  hdd  proper  for  the  engineer,  when  asked 
why  he  did  not  see  the  child,  to  testify  that  the  child 
eould  not  possibly  be  on  the  track  without  his  seeing 
It  unleaa  It  got  on  from  the  ditcthon  the  left-hand  side 
of  the  engrlne.  This  was  a  matter  of  knowledge  and 
not  of  opinion. 

A  wltneaa  whoawore  to  having  been  in  the  garden 
of  her  house  which  was  by  the  side  of  a  railway  track 
Ibr  several  minutes  before  a  train  passed,  and  that 
■he  did  not  hear  any  whistle  blown,  was  asked 
whether  the  whistle  could  have  been  blown,  any 
where  near  the  neigrhboring  station  without  her  hear- 
ing it.  MeULf  that  Uila  question  was  properly  ruled 
out ;  it  related  to  a  matter  of  opinion  and  common 
observation  and  experience  upon  which  the  Jury 
eould  have  Judged  as  well  as  the  witness,  when  she  had 
stated  the  facta  as  to  distance  and  the  existence  of  any 
obstacle. 

A  Jury  baa  a  right  to  disregard  the  positive  testi- 
mony of  a  witness  if  they  are  satisfied  from  other  ev- 
idence that  it  la  erroneous,  even  though  they  do  not 
think  it  intentionally  false. 

In  an  action  against  a  railway  company  for  the 
Bsgligent  killing  of  a  person  on  tne  track,  It  appearM 
that  strangers  were  In  the  cab  of  the  engine  with  the 
engineer.  JEfelei,  that  when  the  place  has  been  described 
to  the  Jury,  and  the  situation  of  the  several  persona, 
it  cannot  be  said  that  the  engineer  might  not  be  per- 
mitted to  testify  that  their  presence  did  not  intenere 
with  the  performance  of  his  duties ;  the  Jury  could 
Botjndge  of  this  fact  as  well  as  the  witness. 

where  a  witness' opinion  would  be  admissible  in 
support  ofan  action,  it  would  be  equally  admissible 
sjninst  it  if  it  were  the  other  way. 

Where  there  is  no  statute  reaulnnga  railroad  com- 
pany to  fence  its  track  for  the  prevention  of  per> 
sonal  injuries,  a  charge  that  if  a  fence  would  have 
prevented  such  Injury  it  was  negUsent  not  to  have 
nad*  it,  is  all  that  can  be>  asked  m  an  action  there- 
for against  the  company. 

Instructions  to  the  Jurv  are  rendered  immaterial 
wliere  the  JttfT  find  that  the  case  does  not  turn  upon 
the  matters  cUsonssed. 


6hie  Sypveme  Gsurt  Report. 


Hojr.  JoBX  W.  Okst,  OU^  JtuHet, 


Hon.  WiLUAH  WbITX. 
Hon.  W.  W.  JOHMKni. 


JfudoM  * 

Hon.  GlOBOS  W.  XdLTADIB. 
Hon.  MlCBWLAl  LOIWWOBTH. 


CbfumdtM,  OAio,  Nov.  28,  1882. 

GENERAL  DOCKET  DECISIONS. 

No.  ie7.  Augustus  £uhns  et  al  v,  Matilda  S.  M<^ 
Geah.  Error  to  the  District  Court  of  Franklin 
County. 

LoNOwoRTH,  J.,  HM: 

One  who  purchases  land,  receiving  a  deed  of  gen- 
eral warranty,  without  knowledge  of  a  mortgage 
theretofore  made  by  his  grantor,  but  which  mortgage 
was  duly  recorded,  acquirea  no  greater  estate  than  aa 
equity  of  redemption,  notwithstanding  the  fact  that 
the  mortgagee  from  time  t6  time,  for  a  valuable  con- 
sideration, after  the  purchase,  extended  the  time  of 
payment  of  the  debt  aecured  untU  the  mortgagor  be* 
comes  insolvent. 

Judgment  afllrmed. 

124.  Joseph  L.  Weston,  Executor  «.  Martha  J^ 
Weston  et  al.  Errocto  the  District  Court  of  Darke 
County. 

MolLVAINB,  J. 

A  testator  having  executed  hia  will  giving,  in  trust 
for  the  benefit  of  his  sole  and  only  child,  property 
conaisting  of  non-anceatral  real  estate  and  personal 
pmperty,  and  directed  that "  in  case  my  said  child 
should  die  without  issue  her  aurviving.  then  all  and 
singular  the  property  so  devised  shsll  psas  to  and 
vest  in  my  helrs-at-law,*'  died  leaving  surviving  him 
hia  said  child,  and  also  hiswife,  a  orotherand  two 
sisters  who  survived  the  child.  AM:  That  upon  the 
death  of  the  child  without  issue,  the  widow  of  the 
testator  succeeded  to  the  property,  under  the  will«. 
as  heir-at-law  of  the  testator. 

Judgment  affirmed. 

206.  Delila  Watto,  Executrix, «.  Henry  M.  Watta^ 
Error  to  the  District  Court  of  Huron  County. 

JOHlfSON,  J. 

A  testator  devised  to  his  wife,  who  was  slso  ap- 
pointed executrix,  one-half  bis  real  estate  in  fee,  and 
after  giving  to  his  children  certain  legacies  in  kind, 
and  providing  that  hSs  sons  who  remained  at  home 
an^  ial)ored  for  the  good  of  the  family  until  they 
were  of  age,  should^  be  paid  a  sum  of  money,  upon 
final  settlement,  gave  *'  all  the  reat  of  his  realeatate," 
and  "all  the  reat  and  reaidue  of  hia  personal  estate/* 
to  his  wife,  to  be  used  by  her  for  the  payment  of  hia 
debts  and  the  good  of  the  family  as  she  might  think 
best,  until  the  youngest  child  became  of  ufte,  then  all 
that  was  left  on  hand,  except  the  honsehola  furniture, 
which  was  gl  vep  to  her  abaolutely,to  be  divided  equally 
among  all  nla  children. 

The  widow  elected  to  take  under  the  will  and  quel* 
ifled  and  acted  as  executrix. 

Had: 

1.  Tliat  the  widow,  under  this  residuary  dause. 
took  said  real  and  personal  estate  In  trust,  to  be  used 
for  the  payment  of  debta  and  Ibr  the  good  of  the 
family  as  she  might  think  best,  until  the  youngest 
child  Dscameof  age.  and  the  same  la  thereby  primarily 
charged  with  these  Durdens  before  resort  can  be  had 
to  other  property  disposed  of  bv  the  will,  or  to  the 

.  residuary  estate  that  ahould  be  left  on  hand  when 
the  estate  for  years  terminated. 

2.  That  a  discretion  Is  vested  in  her  as  to  the  man- 
ner In  which  she  should  use  this  property  for  the  pur- 
poses named,  and  aha  is  not  accountable  to  the  esti^ 
ibr  the  renU  and  proflU  Cf  the  real  estate,  which  ahe^ 
has  nssd  for  the  good  of  the  fhmily,  but  is  only 
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chargeable  with  rents  and  profits  applied  as  assets  to 
the  payment  of  debts,  charges  and  legaciofs  or  which 
she  IxBM  diverted  to  other  purposes  tlian  tlio  good  of 
the  family. 

8.  The  vear*s  allowance  to  the  nidow  ami  minor 
children  \%  a  dd>t  of  the  estate,  which,  on  payment 
by  the  executrix,  is  a  proper  item  of  credit  in  her  ac- 
count. If  paid^  in  whole  or  in  part,  out  of  assets  of 
the  estate,  whether  derived  from  personal  estate  or 
rents  and  profits  received  from  this  portion  of  the 
real  estate,  the  amount  so  paid  should  be  charged  to 
her  as  assets. 

4.  If  the  personal  property  and  the  rents  and  prof- 
its of  this  raal  estate  are  U)(bd  by  tlie  widow  for  the 
good  of  the  familv  during  the  minority  of  the 
youngest  child,  she  is  not  .accountable  therefor,  even 
though,  by  the  exercise  of  greater  skill,  prudence 
Bud  economy,  she  might  have  saved  a  fund,  out  of 
which  to  pay  the  debts. 

6.  By  accepting  under  the  will,  the  widow  did  Aot 
become  peraonaUy  liable  for  the  debts,  beyond  the 
asaela  wnicb  came  to  her  hands  applicable,  in  the  ex- 
ercise of  the  discretion  vested  in  her,  to  their  pay- 
ment. 

6.  Upon  every  settlement  of  an  account  by  an  ex- 
ecutor or  administrator,  all  his  former  accounts  may 
be  so  far  opened  as  to  correct  any  mistake  or  error 
therein,  except  as  to  matters  In  dispute  1)etween  two 
parties  whlc^  had  been  previously  heard  and  deter- 
mined by- the  court,  which  shall  not  again  be  brought 
in  question  without  leave  of  the  court.  This  inclnaes 
the  power  to  correct  all  errors  or  mistakes  of  the 
court,  as  well  as  of  the  executor  or  administrator, 
found  in  former  settlements,  whether  as  to  items 
embraced  in  or  omitted  from  such  former  accounts. 

Judgment  of  the  oominon  pleas  and  district  court 
reversed  and  cause  remanded. 

202.  Church  v,  Swope.  Error  to  the  District  Court 
of  Huron  County. 

Whitb,  J.,  Hdd: 

1.  If  the  drawee  of  a  bill  of  exchange  is  without 
funds  of  the  drawer  and  pa3r8  the  bill,  ne  is  entitled 
to  be  reimbursed  by  tne  drawer ;  and  If  there  are 
several  drawers  part  of  whom  are  securities  for  the 
others,  all  are  alike  liable  to  reimburse  the  drawee  in 
the  absence  of  any  understanding  to  the  contrary. 

%  Where  a  bill  of  exchange  is  made  payable  to  8. 
and  at  the  time  of  its  execution.  C.  signs  his  name 
on  the  back,  he  becomes  a  party  to  the  request  upon 
the  drawee  to  pay  the  bill ;  and  in  an  action  by  the 
drawee  to  reoorer  the  amount  paid  in  taking  up  the 
bill,  C.  is  to  be  regarded  as  a  drawer. 

Judgment  affirmed. 

162.  Cleveland,  Columbus,  dnoinnatl  A  Indianap- 
olis Railroad  Companj  v.  Alfred  Walrath.  Error  to 
the  District  Court  of  AmUton  County. 

Okbt,  C.  J. 

1.  A  passenger,  hj  train  of  a  railroad  company, 
traveling  in  the  ooacnof  a  sleeping  oar  company,  may 
properlj  assume,  in  the  absence  of  notice  to  tne  oon- 
timiy.  tnat  the  whole  train  is  under  one  numagement, 
and  m  such  case,  where  he  sustains  injury  by  the 
negligence  of  one  in  the^employ  of  the  sleeping  oar 
company,  he  may  maintain  an  action  against  the 
railroad  company.  What  the  effect  of  such  notice 
would  be  is  not  determined. 

8.  On  proof  of  iniurv  sustained  by  a  passenger  on  a 
railroad  train,  by  tne  fall  of  a  berth  in  a  sleeping  car, 
and  that  the  passenger  was  without  fault,  a  presumn- 
tion  arises,  in  the  absence  of  j>ther  proof;  that  the  rau- 
^road  company  is  liable.  Railroad  <?o.  v.  Mowery,  80 
Ohio  St.  418,  followed. 

Judgment  affirmed. 

160.  Standard  CHI  Co.  v.  James  Boshaalav.  Error  to 
the  District  Court  of  Cuyahoga  County.  Judgment 
affirmed.  Ibllowing  StockstUl  v.  Railroad  Co.,  24  Ohio 
St.  88.  Penalty,  fi5,  attorney  fee  $50.  Thero  will  be 
no  further  roport. 


175.  Western  Union  Tcleffrapli  Co.  v.  Baltlmoro  A 
Ohio  KHilway  Co.  Krror.  KCMon-ed  in  the  District 
Court  of  Franklin  County.  DUmiSHod  by  the  plain- 
ti/Tin  error  at  itH  costs. 

177.  I^Iary  Duubar  r.  Moses  W.  Dunbar.  Error  to 
the  District  C'ourt  of  Ouyaliogu  County.  Judgment 
of  the  district  court  roversliig  tlie  Judgment  of  the 
common  pleas,  diaiiiisHing  tlie  original  action,  in  so 
far  as  the  same  can  be  reganled  as  an  action  for  di- 
vorce, is  reversed.  In  all  other  respects,  thero  bring 
no  objection  to  the  misjoinder  of  causes  of  a<«tion,  the 
Judgment  of  the  district  court  is  affirmed.  Tliere  will 
be  no  turther  ra|Kirt. 

204.  David  Wait  v.  Kllal  G.  Wait  et  al.  Error  to 
the  District  Court  of  Lawronce  County.  Judgment 
affirmed  without  penalty  or  attorney  fee.  Thero  wiU 
be  no  further  roport. 

MOTION  DOCKET  DECISIONS. 

No.  177.  Mary  L.  Neil  v.  William  A.  NeU.  Motion  to 
take  cause  No.  080  on  the  General  Docket,  out  of  its 
order  for  hearing.    Motion  granted. 

178.  James  M.  Patton  v.  T.  Scott  Fatten  et  al.  Mo* 
tion  to  take  cause  No,  1383  on  the  General  Docket,  ont 
of  its  order  for  hearing.    Motion  granted. 

RECORD  OF  NEW  CASES  FILED. 

1358.  F.  Krauss  A  Co.  et  al.  v.  Harry  A.  Pemi^  et 
al.  Error  to  the  District  Court  of  Cuyahoga  County. 
J.  K.  Hon!  and  H.  B.  Do  Wolf  for  plaintiflb;  A.  EL 
Weed  for  defendants. 

1850.  George  Corbit  et  al.  v.  Phceba  Corbit  et  aL 
Error  to  the  District  Court  of  Coshocton  County. 
Nicholss  A  James  and  Snangler  A  Pomerine  fbr 
plaintiflb;  R.  M.  Yoorhes  fbr  defendants. 

1860.  Mary  C.  Van  Ansdal  et  al.  v.  Isaac  Patterf  . 
Error  to  the  District  Court  of  Proble  County.  D.  A, 
Haynes  for  plaint! A ;  FooS  A  Fisher  for  defendanta. 

1861.  James  W.  Sibley  v.  John  D.  Whetstone  et  aL 
Error  to  the  Diatrict  Court  of  Hamilton  Countv. 
Ramsey  A  Matthews  and  C.  B.  Matthews  for  plaintiff; 
John  W.  Herron  for  defendanta. 

1362.  Niehaus  and  Klinckhamer  «.  Barbara  Foul 
et  al.  Error  to  the  District  Court  of  Clermont  County. 
Ashbum  A  Huleck  for  plaintiff:  A.  T.  Cowen,  J.  G. 
McMath,  J.  S.  Parrott  and  WiUlam  Pease  for  de- 
fendants. 

1868.  Pittsburgh,  Cincinnati  A  St.  Louis  RV  Co.  v. 
Androw  J.  Hickman.  Error  to  the  District  Oouxt 
of  Pickaway  County.    John  S.  Brasee  for  plalntUt 
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102.  Pittsburgh,  Cincinnati  and  St.  Louis  Rallwrny 
Co.  V.  Chipman,  Administrator.  Error  to  IMa- 
trict  Court  of  Darke  County. 

107.  Sowers  V.  Cyronus  et  aL  Error  to  Distriet 
Court  of  Lorain  County. 
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170.  JeflDrey  v.  Cohen.  Error  to  District  Court  of 
Franklin  County. 

100.  Rockefeller  et  aL  v.  Timmins.  Error  to  Dis- 
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DIBBOLimOV  OF  PABTVZB8HIP. 

^y  mutual  consent,  the  firm  of  Lord  and  Bowman, 
Job  Printers,  and  publishers  of  the.  Ohio  Law  Jour- 
VAi^  is  this  day  dfiBSolved,  Charles  Q.  Lord  retiring 
from  the  firm. 

J.  H.  Bowman  will  continue  the  publication  of  the 
Ohio  Law  Journal,  and  will  continue  the  Job  Print- 
ing business  connected  therewith,  succeeding  to  all 
the  interest  of  said  Charles  O.  Lord  in  said  business, 
and  will  receive  and  receipt  for  all  debts  due  the  firm, 
and  assumes  and  will  pay  all  the  liabilities  thereof. 

Charles  Q.  Lord, 
J.  H.  Bowhan. 

Columbus,  O.,  Dec,  1, 1882. 


DIB80LU1I0V. 

As  will  be  Been  in  the  advertisement  ap- 
pearing elsewhere  in  this  issue,  the  partner- 
ship under  which  the  publication  of  the  Ohio 
Law  Journal  has  progressed  since  Aug.  19, 
1880,  has  been  by  mutual  consebt  dissolved. 
Mr.  Lord  retires  from  the  business,  and  will 
engage  in  other  more (K)ngenial,  and  we  hope, 
more  profitable  pursuits. 

We  desire  to  say  in  this  connection  that 
the  retiring  partner  will  be  missed  from  the 
intimate  business  relation,  we  have  together 
established,  with  thousands  of  our  friends  and 
patrons  throughout  the  State.  And  we  hope 
it  will  not  be  considered  amiss  to  say  further 
that  during  a  firm  friendship  of  more  than 
twelve  years  standing,  and  a  close  business 
association  of  nearly  three  years,  we  have  al- 
ways found  in  him  a  friend  who  knew  no 
self-sacrifice  too  great  to  be  cheerfully  under- 
taken for  friendship's  sake,  a  man  of  the 
strictest  personal  honor,  and  as  generous, 
charitable  and  true  aa.  it  is  possible  for  man 
to  be.  The  best  wishes  of  the  Ohio  Law 
Journal  as  weU  as  of  all  our  friends  will 
follow  Mr.  Lord  into  whatsoever  walk  in  life 
his  inclinations  or  his  interests  may  lead  bim. 


#  • » 


nW  BOOXB. 

The  Law  of  Homicide  :  twether  with  the  Cele- 
brated Trial  of  Judge  £.  C.  Wilkinson,  Dr.  B. 
R.  Wilkinson,  and  J.  Mu^augh,for  the  Mur- 
der of  John  Roth  well  and  A.  H.  Meeks,  in- 
cluding the  Indictments,  the  Evidence,  and 
Speeches  of  Hon.  S.  S.^Prentis8,  Hon.  Ben. 
Hardin,  E.  J.  Bullock,  Judge  John  Rowan, 
Col.  Geo.  Robertson  and  John  B.  Tnompson, 
of  counsel,  in  full.  By  A.  B.  Carlton,  L.  L. 
B.  One  Vol.  8vo.  Sheep.  Price  12.60. 
Cincinnati :    Robert  Clarke  A  Co.    1882. 

Part  I  of  this  work  contains  the  history 
and  report  of  the  trial  of  Judge  Wilkinson, 
Dr.  Wilkinson,  and  Mr.  Murdaugh,  giving  the 
proceedings  in  full,  including  indictmente, 
evidence,  and  arguments  of  counsel,  with 
notes  and  commentaries.  In  many  reapectA 
this  is  one  of  the  most  remarkable  and  inter- 
esting criminal  trials  that  ever  occurred  in 
the  United  States.  The  circumstances  at- 
tending the  tragedy  at  the  Gault  House  in 
Louisville,  the  high  character  and  position  of 
the  defend  an  tf«,  and  tho  celebrity  of  the  great 
law3'ers  t*nga^^ed  in  the  trial),  invont  this  case 
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with  a  deep  and  abiding  interest,  and  entitle 
it  to  rank  as  one  of  the  eauBea  cdAres  of  Amer- 
ica. The  speeches  of  Rowan,  Hardin  and 
others,  here  given,  are  powerful  and  able.  As 
to  the  address  of  Hon.  Seargent  8.  Prentiis, 
of  Mississippi,  it  has  long  been  the  opinion  of 
many  jadicioas  critics,  that  for  power,  beauty 
ot  diction,  pathos  and  humor,  it  has  never 
been  surpassed  in  this  country. 

Part  II  contains  a  concise  exposition  of  the 
law  of  homicide,  according  to  present  statutes 
and  judicial  authorities. 

Part  in  gives  full  abstracts  of  numerous 
decisions  in  cases  of  homicide,  in  the  Supreme 
Ck>urts  of  Indiana,  Ohio,  Kentucky,  Tennes- 
see, Mississippi  and  other  states. 


Dower  and  Ourieay  TableSf  for  ascertaining,  on 
the  basis  of  the  Carlisle  table  of  mortality, 
the  present  value  of  vested  and  contingent 
rights  of  Dower  and  of  Curtesy,  and  of  other 
Life  Estates.  By  Florien  Giau^ue  and  H. 
B.  McClure,  Esqs.,  of  the  Cincinnati  Bar. 
One  Volume.  Octavo.  Price,  sheep,  |6.00, 
net.  Cincinnati :  Robert  Clarke  A  Co. 
1882. 

It  is  perhaps  needless  for  us  to  call  attention 
to  the  importance  of  this  work  to  judges  on 
the  bench,  as  well  as  to  members  of  the  bar, 
and  to  those  interested  in  such  estates.  It 
contains,  among  other  matter : 

1st.  A  brief  account  of  tables  of  mortality, 
annuity  and  similar  tables,  showing  how 
these  tables  are  used  in  ascertaining  the  val- 
ues of  such  life  estates,  and  pointing  out  some 
erroneous  methods  sometimes  followed. 

2d.  Tables  compiled  from  single-life  annu- 
ity tables,  for  ascertaining  the  present  value 
of  a  widaw^s  vetUd  dower  and  of  a  u/idoicer's 
vetidd  curtesy,  or  other  life  estates,  on  the  basis 
of  3,  3i,  4,  4|,  6,  6,  7,  8,  9  and  lU  per  cent., 
the  owner  of  such  life  estate  being  of  any  age 
from  10  to  103  years,  inclusive. 

3d.  Tables,  computed  from  single-life  and 
joint-life  annuity  tables,  for  ascertaining  the 
present  value  of  a  wif^B  etmiingenJL  right  of 
dower,  or  of  a  hwband.9  oo/niijiijienl  right  of  cur- 
tesy, or  of  other  life  estates  which  begin  after 
the  death  of  one  of  two  joint  lives,  on  the  ba- 
sis of  8, 4, 5  and  6  per  cent.',  and  for  all  possi- 
ble kges  of  either  wife  or  husband  from  16  to 
90|  inclusive. 


BladstUmt^B  Omnmeniana^  for  the  use  of  stu- 
dents at  law  and  the  general  reader,  (ob- 
solete and  unimportant  matter  being  elimi- 
nated). By  Marshall  D.  Ewell,  L.L.D., 
Professor  in  the  Union  College  of  Law, 
Chicago,  Ills.  Duodecimo,  pp  611.  Boston: 
Soule  &  Bugbee,  1882. 

As  matter  for  general  information.  Black- 
stone,s  Commentaries  are  no  doubt  of  exceed- 
ing great  value ;  but  that  is  likewise  true  of 
a  thousand  other  text-books  and  commentaries 
upon  the  law.  Why,  therefore,  Blackstone's 
Commentaries  in  four  books  should  be  neces- 
sarily absorbed  by  a  would-be  barrister^  we 
have  never  been  able  to  clearly  see. 

The  usual  course  of  study  established  by  cus- 
tom is  very  amusing — tothelookeron  in  Ven- 
ice— ^and  instructive  to  the  student.  He  is 
required  to  "sit"  in  the  office  of  some  attor> 
ney  for  a  certain  length  (rftime  and  pore  over 
Blackstone,  learning  all  the  details  of  Villem 
Socage  and  wager  of  battle^  and  a  thousand  other 
requisites  of  JusticeK>f-the-Peace  practice  in 
Ohio,  and  reading  many  other  works  also  pub* 
lished.  We  venture  the  assertion  that  a  hun- 
dred times  more  hard  labor  and  painful  study 
is  devoted  to  a  mastery  of  the  details  of  the 
Feodal  System  and  ancient  English  tenures 
than  would  be  sufficient  to  learn  the  princi- 
pal duties  of  a  practical  lawyer  under  the 
laws  of  Ohio,  and  the  practical  knowledge  of 
the  laws  and  practice  which  Tnuat  be  learned 
before  an  attorney  can  do  justice  to  himself, 
his  client  or  his  cause.  Students  invariably 
emerge  from  the  trying  ordeal  of  an  examina- 
tion, astonished  and  bewildered  by  the  fact 
that  Sir  William  Blackstone  was  noi  there. 
For  the  fact  is,  that  examiners  are  practical 
common  sense  lawyers,  and  bother  their  heads 
very  little  about  heraldry  And  soeagett  but  very 
much  about  contracts  between  man  and  man 
and  how  to  prove  them ;  Very  little  about 
fine$  and  recoveries^  but  very  much  about  the 
titles  to  real  estate  and  the  rights  of  married 
women. 

Blackstone  is  very  well,  and  could  his  com- 
mentaries  be  fully  committed  to  memory  it 
would  be  a  good  investment  of  time  and  lar 
bor — provided  one  had  nothing  else  to  do — 
but  life  is  too  short  and  too  full  of  the  practi- 
cal to  be  burdened  by  the  necessity  of  any 
such  undertaking. 
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The  book  before  us  could  be  very  properly 
flubetituted  for  the  Commentaries  tn  ext^tMo 
usually  found  playing  night-mare  in  the  stu- 
dent's troubled  dreams  of"  how  to  pass." 


flbsyer'a  CM^  iSbtf»  Cbuit8  AjNMts  voL  7.  Re- 
porting cases  decided  in  the  U.  8.  District 
and  Circuit  Courts  of  the  Ninth  Circuit.  By 
8.  B.  8awyer.  8an  Francisco:  A.  L.  Ban- 
croft ft  Co.,  1882. 

In  addition  to  the  usual  variety  of  points 
and  questions  decided  by  the  U.  8.  Courts  we 
find  in  this  volume  very  many  touching  the 
relative  rights  of  citizens  of  the  United  8tates 
and  Indians,  and  citizens  and  foreigners. 

Of  the  latter,  of  course,  reference  is  had  to 
the  Chinese  who  figure  quite  extensively  as 
litigants  on  the  Pacific  Coast.  The  compli- 
cations of  law  and  fact  thus  being  constantly 
developed  in  the  courts  and  passed  upon  by 
the  courts  are  of  great  interest  to  any  reader ; 
while  the  high  character  of  the  judges  of  the 
Ninth  Circuit  render  the  reported  cases  in 
this  volume  of  great  value  to  the  profession. 


The  following  copy  of  an  account  rendered 
by  an  English  lawyer  to  a  gentleman  of  Pick- 
away County  was  handed  us  by  a  friend  in 
Cirdeville: 

Mr.  John  Rae, 

Dr.  To  Mr.  Thomas  Snape, 

Solr.,  Kenilworth. 
1876  £   8.  d. 

Dea  16.— In  consequence  of  the  receipt  of 
Mr.  C.  B.  King's  letter  of  the  14th 
instant  mentioning  in  effect  that 
Mr.  John  Rae  wished  to  alter  the  ar- 
rangement Mr.  Pool  had  entered  into 
for  him  with  his  brother  William, 
and  had  sent  power  of  attorney  to 
Mr.  Whitehonse;   writing  folly  to 

Mr.  King  in  reply 0     5   0 

Dec  19.— Making  copies  of  Mr.  Poors  full 
explanatory  letter  to  Mr.  John  Rae, 
and  of  his  reply,  which  Mr.  King 
mentioned  in  his  of  the  18th  instant^ 
he  had  not  seen,  and  letter  to  Mr. 

King  therewith.. 0     0   0 

Letter  to  Mr.  Help  who  was  now 
acting  for  Mr.  Wm.  Rae,  explaining 
the  alteration  in  Mr.  John  Rae's 
views  and  snggesting  are-arrango- 
ment  of  the  matter 0     16 

len 

Jan.  10.— Replying  to  Mr.  King's  letter  of 
the  aSd  Dee.  with  ol^eotions  to  the 
plan  he  ha^.  anggested OSS 


Answering  letter  to  Mr.  Help,  pro- 
posing an  appointment  for  the  lOth 
instant  to  discuss  matters. 0     t   f 

Attending  him  accordingly;  where, 
after  much  discussion,  he  agreed  that 
Mr.  William  Rae  should  executes 
mortgage  of  the  equity  of  redemp- 
tion in  both  properties  to  secure  the 
amount  actually  due  from  him,  vis: 
seventy  pounds,  for  payment 
whereof  twelve  months  time  was  to 

be  given  .......«••••••••••••••••••••—•  •••••—•    0     $   S 

Drawing  mortgage 1    10   0 

Engrossing  same .•••.........    0    16   0 

Stamp  and  parchment 0     7   0 

Letter  to  Mr.  Help  with  engross- 
ment     0     t   0 

Attending  Mr.  Wm.  Rae,  who  called 
with  letter  from  Mr.  Help,  reading 
same  and  explaining  deed,  and  at- 
testing the  signature......... ........ ..«.••.    0   10   0 

I^etter  to  Mr.  King  as  to  the  settle- 
ment     0     t   0 

Perusing  power  of  attorney  sent  by 
Mr.  King,  writing  him,  with  mort- 
gage deed,  with  check  for  balance, 
vis:  £22,  dec.  Ac 0     0    8 

£6  n 

N.  B.— Mr.  Snape  Is  the  attorney  in  whose  name 
Mr.  Pool  practices,  himself  being  disqualified . 

6hie  Supreme  Gsurt. 

BSAL  KATB-XOBTeAeB-WABRAVTT  DSD. 

KuHHB  t;.  MoObah.     Nov.  28,  1882. 

One  who  purchases  land,  receiving  a  deed  of  gen- 
eral warranty,  without  knowledge  of  a  mortgage 
theretofore  made  by  his  grantor,  but  which  mortgage 
was  duly  recorded,  acquires  no  greater  estate  than  an 
equity  of  redemption,  notwithstanding  the  fact  that 
the  mortgagee  from  time  to  time,  for  a  valuable  con- 
sideration, after  the  purchase,  extended  the  time  of 
payment  of  the  debt  secured  until  the  mortgagor  be- 
comes insolvent. 

The  original  suit  was  broaght  in  the  Com- 
mon Pleas  Court  of  Franklin  County  by  Ma- 
tilda 8.  McGeah,  to  foreclose  a  mortgage  upon 
a  lot  of  land  in  the  City  of  Columbus,  made  bv 
William  J.  Kuhns  to  secure  a  loan  of  12,100, 
payable  in  one  year.  The  cause  was  appealed 
to  the  district  court,  and  upon  trial  there  the 
plaintifT  obtained  a  judgment  of  foreclosure 
and  order  of  side  of  the  mortgaged  premises. 
To  reverse  this  judgment  the  proceeding  be- 
fore us  was  instituted.  The  bill  of  exceptions 
taken  at  the  trial  contains  the  agreed^  state- 
ment of  facts,  which  was  the  only  evidence 
offered,  and  which  is  as  follows  : 

"  It  is  aorebd.  That  William  J.  Kuhns,  on 
the  24th  day  of  May,  A.  D.  1868,  borrowed  of 
the  plaintiff,  the  sum  of  twenty-one  hundred 
($2,100)  dollars,  and  executea  therefor  his 
said  note  for  twenty-one  hundred  (12,100)  dol- 
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Ian,  payable  in  one  year,  and  also  his  two 
notes  of  one-hundred  and  five  ($106)  dollars 
etfcb,  one  payable  in  six  months  and  the 
other  in  twelve  months,  as  interest,  at  the 
rate  of  ten  per  cent.,  on  the  principal  sum  so 
borrowed ;  and  at  the  same  time  executed  his 
said  mort^a^e  on  the  said  premises  described 
in  the  petition,  which  was  duly  recorded,  to  se- 
cure the  payment  of  said  notes.  Said  inter- 
est notes  were  dulv  paid,  and  at  the  expira- 
tion of  the  year,  t&e  payment  of  the  principal 
was  extended  for  another  year  at  ten  per  cent, 
interest,  which  interest  at  that  rate  was  duly 
paid. 

<*  On  the  24th  day  of  May,  1870,  the  said 
note  was  again  extended  for  anotner  year,  at 
twelve  (12)  per  cent,  interest,  which  inter- 
est was  also  duly  paid,  and  the  note  was  then 
extended  to  November  24,  1872,  at  ten  (10) 
per  cent,  interest  per  annum,  and  this  inter-, 
est  was  also  paid. 

•''On  the  24th  day  of  November,  1872,  said 
note  was  again  extended  for  one  year,  at  the 
rate  of  eleven  per  cent,  per  annum ;  this  in- 
terest was  also  paid.  About  this  time,  or  be- 
fore, a  new  note  of  same  date  was  given  for 
the  principal  sum,  to-wit:  twenty-one  hun- 
dred (12,100)  dollars,  and  the  old  note,  the 
back  of  which  had  oeoomo  covered  with  en- 
dorsements, was  for  that  reason  given  u 
From  November  24,  1878,  to  May  24,  18 
payment  of  said  note  was,  by  agreement  be- 
tween plaintiff  and  said  William  J.  Kuhns, 
extended  from  year  to  year,  and  interest  at 
the  rate  of  twelve  (12)  per  cent,  for  that  time 
was  paid. 

''  On  the  24th  day  of  November,  1876,  an 
extension  for  another  year  was  agreed  upon 
at  ten  per  cent,  interest,  and  said  William  J. 
Kuhns  gave  his  three  notes  for  interest  at  the 
rate  of  ten  per  cent.,  one  payable  in  four 
months,  with  interest,  for  one  hundred  and 
five  (tl05)  dollars,  being  interest  then  due  at 
ten  per  cent.,  and  one  payable  in  six  months, 
for  one  hundred  and  five  ($105)  dollars,  ana 
the  other  payable  in  twelve  months,  for  one 
hundred  and'five  ($106)  dollars.  These  three 
notes  remained  unpaia,  and  are  produced  in 
court.  Neither  of  the  defendants,  Augustus 
Kuhns,  or  Henry  Mithoff,  had  any  knowledge 
or  notice  of  any  said  extensions. 

"  On  the  19th  day  of  February,  A.  D.  1869, 
said  William  J.  Kuhns  sold  and  conveyed  by 
deed,  with  covenants  against  incumbrances, 
and  of  general  warranty,  the  said  premises  so 
mortgaged  to  the  defenaant,  Augustus  Kuhns. 
for  a  mil  and  valuable  consideration,  ana 
without  actual  hotice  to  said  vendee  of  said 
mortgage. 

'^On  the  29th  day  of  March,  A.  D.  1873,  Au- 
guslus  Kuhns  sold  and  conveved  with  deed, 
with  covenants  against  incumbrances,  and  of 
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general  warranty,  said  premises  for  a  valuable 
consideration  to  defendant.  Henry  Mithofi^ 
who  had  not  actual  notice  of  the  existence  of 
said  mortgage. 

'^TheplaiAtiff  during  the  year  1870,  had 
notice  of  the  said  sale  of  said  premises  by 
William  J.  Kuhns,  to  Augustus  iCuhns,  and 
after  said  sale,  and  notice  thereof,  extended 
the  time  for  the  payment  of  said  indebtedness, 
for  a  valuable  consideration.  The  said  Wil- 
liam J.  Kuhns.  at  the  time  the  said  note  ma- 
tured, and  at  the  time  he  sold  said  premises, 
was  solvent,  but  is  insolvent  now,  and  was  at 
the  time  this  action  was  brought;  and  he  was 
solvent  at  the  times,  and  after  the  plaintiff, 
with  knowledge  of  said  sale  of  said  premises 
extended  the  times  for  the  payment  of  said 
note." 

Jones  &  Jones,  and  Hoffman  A  Hofhnan  for 
plaintiffs  in  error. 

George  J.  Atkinson  for  defendant  in  error. 

Long  WORTH,  J. 

The  fact  that  the  purchaser  of  the  land  in 
question  had  no  knowledge  of  the  existence 
of  the  mortgage,  which  had  been  duly  re- 
corded, cannot  affect  the  estate  which  he 
took  by  the  deed  made  to  him.  That  estate 
was  an  equity  of  redemption  only.  Jt  could 
be  no  greater  estate  for  the  reason  that  the 
{grantor  had  no  greater  estate  to  convey.  It 
IS  claimed,  however^  that  the  taking  up  of 
the  old  notes  and  j^ivins  others,  was  a  pay- 
ment and  satisfaction  of  the  indebtedness,  as 
respects  the  rights  of  the  mortgagee,  at  least  in 
so  tar  as  it  was  secured  bv  the  mortgage ;  but 
the  law  is  well  settled  tLat  the  substitutioB 
of  the  new  note  is  not  a  payment  or  release  of 
the  mortgage,  even  as  to  subsequent  purchaei- 
ers.  Jones  on  Mortgages,  §£^7,  and  cases 
therein  cited.  *'  A  mortgage  secures  the  debt 
and  not  the  note,  or  bond,  or  other  evidence  of 
it."  Ibid.  §924.  (See  also  Hilliard  on  Moit- 
gages,  4th  ed.  476.)  Numerous  other  authori- 
ties might  be  cited  to  the  same  point.  In- 
deed, in  Rice  v.  Dewey,  64  Barb.  455,  it  was 
said  that  ''  No  case  can  be  found  holding  that 
a  mortgagee,  whose  mortgage  is  duly  recorded^ 
loses  any  right  by  neglecting  to  give  personal 
notice  of  such  mortgage  to  a  purchaser ;"  and 
in  Fisher  v.  Mossman,  11  Ohio  St.  42,  it  waa 
held  that  nothing  short  of  fraudulent  action 
on  the  part  of  the  mortgagee  wiU  defeat  hia 
riehts  under  a  mortgage  amy  recorded. 

We  should  not  have  considered  it  worth 
while  to  cite  any  authority  upon  this  question 
were  it  not  for  the  decision  of  a  court  of  de- 
servedly high  standing  in  the  case  of  Fry  v. 
Sheehee,  65  Ga.  2C8,  where  we  find  the  fol- 
lowing language :  *^  If  the  mortgagee  indulees 
the  mortgagor,  fi)r  a  consideration,  until  ne 
becomes  insolvent,  such  indulgenee  wiU  make: 
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the  parchaser's  title  good."  A  careful  ezami- 
nation  of  the  case,  (by  no  means  satisfaetorily 
reported)  leaves  it  doubtful  whether  any  such 

?[aestion  ever  was  so  (decided  in  it;  but  if 
t  was,  we  can  only  say  that  we  are  unwilling 
to  adopt  it. 
Judgment  affirmed. 
(To  appear  in  38  Ohio  St.] 


Vn  AXXOWAVOS 
A  DBBT  OF  THZ  B8TATB. 
Watm  v.  Watib.    Noyetiiber28, 1882. 

A  tssUtor  devised  to  bts  wife,  who  wm  also  ap- 
pointed exeoatrix,  one-balf  bis  real  estate  in  fee,  and 
after  irivinic  to  his  children  certain  legacies  in  kind, 
and  provlain|r  that  bis  sons  who  remained  at  home 
and  ialx>red  for  the  good  of  the  family  until  they 
were  of  age,  should  be  paid  a  sum  of  money,  up(»n 
final  settlement,  gave  '*  all  the  rest  of  his  real  eatate,*' 
and  "  all  the  rest  and  residue  of  his  peraonal  estate  " 
to  his  wife,  to  be  used  by  her  for  the  payment  of  his 
debts  and  the  good  of  the  family  as  she  might  think 
best,  until  the  youngest  child  became  of  age,  then  all 
that  waM  left  on  hand,  except  the  liouaeholcl  furniture, 
whioh  was  gi vf>n  to  lierabsolutely,to  bo  divided  equally 
among  all  nls  children. 

The  widow  elected  to  take  under  the  will  and  qual- 
ified and  acted  as  executrix. 

Hdd: 

1.  That  the  widow,  under  this  reaidnary  clause, 
took  Maid  real  and  personal  estate  in  trust,  to  be  used 
for  the  payment  of  debts  and  for  the  g^ood  of  the 
fSmiiy  as  she  might  tliink  best,  until  the  yOuuflrest 
^ild  Decaimeor«ge,and  the  same  is  thereby  primarily 
ehamd  with  thcMC  Uurdens  before  resort  can  be  liad 
to  other  property  disposed  of  by  the  will,  or  to  the 
rssidnary  estate  that  should  be  left  on  hand  when 
the  estate  for  years  terminated.  ' 

S.  That  a  discretion  is  vested  in  her  as  to  the  man- 
cer  in  which  she  should  use  this  property  for  tlie  pur- 
poses named,  and  she  is  not  accountable  to  the  estate 
fbr  the  rents  and  prodts  of  the  real  estate,  which  she 
haa  used  for  the  good  of  the  family,  but  is  only 
ehargeable  with  rente  and  profits  applied  as  assets  to 
the  Daymen t  of  debts,  charges  and  legacies,  or  which 
•be  has  diverted  to  other  purpbsos  than  the  good  of 
the  family. 

8.  The  year's  allowance  to  the  widow  and  minor 
ehlldren  ui  a  deftC  of  the  estate,  which,  on  payment 
t^  the  Sxecutrix,  is  a  proper  item  of  credit  in  her  ao- 
eount.  If  paid,  in  whole  or  in  part,  out  of  assets  of 
the  estate,  whether  derived  from  personal  estate  or 
renta  and  profits  received  from  this  portion  of  the 
real  estate,  the  amount  so  paid  should  oe  charged  to 
herassssets. 

4.  If  the  personsl  property  and  the  rents  and  prof- 
its of  this  real  estate  are  uasd  by  the  widow  for  the 
good  of  the  family  during  the  minority  of  the 
youngest  child,  she  is  not  aooountable  therefor,  even 
thougo,  by  the  exeroiss  of  greater  skill,  prudence 
•nd  economy,  she  might  Kiave  saved  a  fund,  out  of 
which  to  pay  the  debts. 

5.  By  acceptins  under  the  will,  the  widow  did  not 
become  personaUy  liable  fbr  the  debts,  beyond  the 
assets  wnich  came  to  her  hands  applicable,  in  the  ex- 
eroise  of  the  discretion  vested  in  her,  to  their  pay- 
ment. 

e.  Upon  every  settlement  of  an  account  by  an  ex- 
eentor  or  administrator,  all  his  former  accounts  may 
be  so  far  opened  aa  to  correct  any  mistake  or  error 
therein,  except  as  to  matters  in  dispute  between  two 
parties  which  had  been  previously  heard  and  deter- 
jnined  by  the  court,  which  shall  not  again  be  brought 
In  question  without  leave  of  the  court.  This  includes 
the  power  to  correct  sll  erron  or  mistakes  of  the 
eoart.  as  well  as  of  the  executor  or  sdministrator, 
fdand  In  former  settlemenu,  whether  aa  to  items 
embraosd  In  or  omitted  from  suoh  former  accounts. 


Error  to  the  District  Court  of  Huron  County. 

Nicholas  Watts  died,  about  March  28th, 
1864,  leaving  the  following  last  will  and  tes- 
tameni : 

^''The  last  will  and  testament  of  Nicholas 
iVatte.  Considering  the  unceitainty  of  this 
mortal  life,  and  being  of  sound  mind  and 
memory,  do  make  and  publish  this,  my  last 
will  and  testament,  in  manner  and  form  fol- 
lowing :  First.  I  give  and  bequeath  unto  my 
beloved  wife,  Delila  Watts,  the  north  half  of 
my  lot  of  land  oir  which  I  now  live,  known 
as  lot  No.  13  in  New  Haven  Township,  Hu- 
ron County,  and  State  of  Ohio,  together  with 
the  appurtenances  belonging  to  the  same. 
Next  I  give  and  bequeath  my  oldest 
daughter,  Martha  J.  Loveland,  when  she  is  of 
age,  ten  sheep,  or  the  value  thereof,  also  two 
beds  and  bedoine,  and  one  cow,  all  of  which 
she  has  had.  I  have  also^iven  to  my  oldest 
son,  Henry  M.  Watts,  ten  sheep  and  one 
young  horse ;  I  also  give  and  bequeath  to  my 
daughters,  Roxana  E.  Watts,  Amelia  H.  Watts 
and  Mary  A.  Watts  respectively,  each  when 
they  become  of  age,  one  cow,  ten  sheep  and 
two  beds  and  bedding,  or  the  value  thereof; 
and  next  I  give  and  beaueath  to  my  sons, 
Corydon  Watts,  Abner  Watts  and  Nicholas 
Watts,  Jr.,.  respectively,  when  they  become  of 
age,  each  one  young  horse,  not  less  than  three 
years  old  and  also  ten  sheep,  provided  the  boys 
stay  at  home  and  labor  for  the  good  of  the 
family  until  they  are  of  age.  Then  in  the 
final  settlement  of  my  estate,  I  give  and  be- 
queath to  each  of  my  sons  the  sum  of  two 
hundred  dollars  for  their  labor  from  the  time 
they  are  eighteen  years  old,  until  they  are 
twenty-one  years  old.  And  lastly  as  to  the 
rest  of  jny  real  estate  and  also  the  rest  residue 
and  remainder  of^y  personal  estate',  goods 
and  chattels,  of  what  kind  of  nature  soever,  I 
give  and  bequeath  unto  my  said  beloved  wife, 
Delila  Watts  to  be  used  byherforthe  pay- 
ment of  my  debts  and  the  good  of  the  family 
as  she  may  think  best,  until  the  youngest 
child  becomes  of  a^e,  the  household  furniture 
to  belong  to  my  wife  exclusively.  After  my 
youngest  child  oecomes  of  age,  all  the  prop- 
erty left  on  hand  to  be  equally  divided  amongst 
all  my  children,  and  finally  I  appoint  my  Be- 
loved wife  sole  executrix  of  this  my  last  will 
and  testament." 

This  will  was  duly  probated.  The  plaintiff 
in  error  elected  to  take  under  it,  and  was  duly 
qualified  and  acted  as  executrix. 

April  27th,  1864,  an  inventory  and  apprais- 
raent  of  the  personal  property  was  filed  in  the 
probate  court  amounting  to  11,764.00.^  This 
property  consisted  of  horses,  cattle  and  other 
chattels  usually  found  on  a  farm,  and  suitable 
for  its  cultivation  and  use. 

At  the  same  time,  the  appraisers  set  off  to 
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the  widow  and  the  three  minor  children  under 
fifteen,  $260  each,  makinff  in  all,  $1,000  for 
their  gear's  support.  The  youngest  child 
came  of  age,  May  10, 1874. 
.  May  2, 1877,  the  executrix  ffled  her  ''  third 
partial  acooumL"  In  this,  she  charges  herself 
with  $636.28  and  interest  thereon,  $3.18,  col- 
lected in  Huron  Ck>mmon  Pleas  of  Henry  M. 
Watts,  and  credits  herself  with  numerousitems 
of  taxes,  debts,  Ac.  The  first  item  of  credit  is 
under  date  of  June  1st,  1872,  "balance  due  to 
executrix  on  the  last  settlement  of  her  bo- 
count,  $2^124.76."  On  this  item  she  credits 
herself  with ,  interest  from  that  date  to  the 
date  of  filing  the  third  account  May  2d,  1877. 
To  this  account.  Henry  M.  Watts  and  Nicho- 
las Watts,  Jr.,  filed  exceptions  to  the  credit 
balance  and  interest  thereon,  to  costs  of  suit 
in  the  Huron  Common  Pleas  against  Henrv 
M.  Watts,  the  expenses  of  said  suit,  and  to  all 
items  of  interest.  These  exceptions  on  hear- 
ing were  overruled  and  the  account  was  ap- 
proved, and  the  exceptions  appealed  to4he 
court  of  common  pleas.  On  hearing  in  the 
common  pleas,  the  exceptions  were  again 
overruled,  and  the  account  was  approved, 
finding  there  was  due  to  the  executrix  $2,741^ 
indudinff  interest  up  to  the  hearing.  This 
is  the  balance  after  oeducting  the  amount  col- 
lectea  of  said  Henry  M.  Watts,  for  rent.  A 
bill  of  exceptions  was  taken,  showing  that  on 
the  trial  the  exceptors,  after  putting  said  will 
and  the  inventory  in  evidence,  showed*  that 
the  real  estate  described  in  the  will  as,  "  the 
rest  of  my  real  estate,"  embraced  a  tract  of 
142  acres  of  which  120  acres  was  arable,  of  all 
of  which  the  said  executrix  as  such,  ha4  the 
use  from  the  death  of  testator  to  May  10, 1874, 
when  the  younsest  cjiild  became  of  age. 
They  then  ofiered  to  prove,  that  in  makinff 
up  her  accounts,  the  executrix  bad  credited 
herself  in  her  former  accounts  with  $675*77, 
legacies  paid  and  interest  thereon,  also  $1,000. 
the  amount  set  o^  for  the  year's  support  ana 
$480  interest  thereon,  but  the  court  rejected 
the  evidence. 

It  was  also  shown  that  she  had  accounted 
for  no  part  of  i  the  rents  and  profits  of  said  real 
estate,  except  the  amount  collected  of  Henry 
M.  Watts,  to  wit:  $639.46,  as  before  stated. 
They  also  ofibred  to  prove  to  the  court  that 
''  the  net  annual  rents  and  profits  of  said  real 
estate,  which  is  described  in  said  will  as  '  the 
rest  ot  mv  real  estate,'  were  $650  per  annum 
during  tlie  whole  term,  from  March  28th. 
1864,  to  May  10th,  1874 ;  that  said  sum  had 
been  received  by  said  Delila  Watts  and  appro- 
priated to  her  own  use,  and  support  of  herself 
and  said  minor  children,  until  the  youngest 
became  of  age.  And  that  the  same,  with  the 
personal  property  described  in  said  inventory, 
was  more  than  enough  to  pay  all  debts  and 


legacies  under  said  will,  the  year's  allowance 
to  said  widow  and  minor  chilclren,  and  to  sap- 
port  and  maintain  said  minor  children,  and 
said  widow  until  said  youngest  child  uoold 
become  of  Affe*"  ^Whereupon,  counsel  on  the 
part  of  said l)elila  Watts  objected  to  the  ad- 
mission of  said  testimonv,or  any  part  thereof, 
because,  as  they  claimed,  under  said  will  the 
said  Delila  Watts,  as  executrix,  was  not  re- 
quired by  law  to  account  for  any  part  of  said 
rents  ancl  profits.  And  the  court  then  and 
there  held  that  under  said  will  the  said  Delila 
Watts,  as  executrix,  was  not  required  to  ac- 
count for  any  part  of  said  rents  and  profits, 
and  sustained  said  objections,  and  said  testi- 
monv  wasb^  the  court  ruled  out  and  rejected, 
to  wnich  opinion  and  ruling  of  the  court,  the 
said  exceptors,  Henry  M.  ^^tts  and  Nicholas 
Watts  then  excepted. 

The  court  then  found  the  balance  due  the 
executrix  as  before  stated.  The  exceptors 
then  took  the  case  to  the  district  court  on  er^ 
ror,  assigning  as  grounds  for  reversal :  1st, 
that  the  common  pleas  erred  in  rejectine  the 
evidence  ofiered,  and  2nd,  that  it  erred  in 
finding  in  favor  of  the  executrix. 

The  district  court  found  that  there  was  er- 
ror of  the  common  pleas  in  deciding  that 
there  was  anything  due  the  executrix  on  any 
of  the  items  of  credit  excepted  to,  on  the 
ground  that  she  was  not  entitled  to  such 
credit. 

The  district  court  further  held,  that  there 
was  no  error  in  rejecting  the  evidence  relating 
tathe  rents  and  profits,  for  the  reason,  that 
bv  the  provisions  of  the  will,  the  said  De- 
lila Watts  was  bound  to  pay  all  the  debts  and 
all  propercharges  against  the  estate,  including 
the  legacies,  and  therefore  was  not  bound  to 
keep  or  render  any  account  "  as  to  said  prop- 
erty, rents  and  profits,  further  than  to  show, 
that  the  debts,  charges  and  legacies  have  been 
paid."  The  judgment  of  the  court  of  common 
pleas  was  therefore  reversed,  and  the  cause 
remanded  for  further  i)roc6edings.  To  reverse 
this  judgment,  error  is  prosecuted  by  the  ex- 
ecutrix m  this  court. 

6.  T.  Stewart  for  plaintiff  in  error. 

Jacob  Scroggs  and  E.  B.  Finley  for  defend- 
ants in  error. 

Johnson,  J. 

The  district  court  erred  in  holding  that  the 
widow  b}r  accepting  the  provision  made  for 
her  in  this  will  thereby  became  bound  to  pay 
all  the  debts,  charges  and  legacies  of  said  es- 
tate. It  thus  made  her  personally  liable  for 
these  obligations  imposed  upon  the  property 
bequeathed  to  her,  even  though  they  exceeded 
the  property  Rhe  received. 

It  was  wholly  immaterial  whether  the  as- 
sets that  came  to  her  possession  was  suflicient 
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for  that  purpose  or  not.  As  a  deduction  from 
this,  that  court  further  held,  that  the  eXBcru- 
triz  was  not  bound  to  keep  any  account  of 
rente  and  profits  6f  the  real  estate,  further 
than  to  show  that  all  the  debts,  charges  and 
legacies  were  paid,  and  therefore  the  common 
pleas  ^rred  in  allowing  any  of  tne  credits  ex- 
cepted to,  and  they  might  have  added,  any 
otner  creaits,  for  it  is  held,  that  by  accepting 
nnder  the  will,  she  assumed  the  debts,  charges 
and  legacies,  even  though  these  assets  were 
insufficient  to  pay  them. 

The  common  pleas  also  erred  in  holding 
that  she  was  not  accountable  for  any  part  of 
the  rents  and  profits,  though  used  to  pay  the 
debts,  costs  ana  legacies  for  which  a  credit 
was  allowed.  The  result  of  this,  was  to  allow 
the  executrix  credit  for  all  debts,  charges,  leg- 
acies and  taxes  even  though  paid  out  of  rents 
and  profits  of  the  real  estate  not  used  by  her 
for  the  good  of  the  family.  In  effect  this  was 
to  construe  the  will  as  a  devise  of  the  real  es- 
tate to  her  for  years  with  all  its  rentsL  issues* 
and  profits,  free  from  all  liabilities.  This  con- 
flicts with  the  terms  of  the  will,  which  gives 
her  this  real  estate  and  personal  property  *'  to 
be  used  by  her  for  the  payment  of  my  (his) 
debts  ana  the  good  of  the  familv  as  she  may 
think  best."  The  judgments  of  the  common 
pleas  and  district  court  are  both  erroneous 
and  must  therefore  be  reversed. 

As  the  proper  mode  of  accounting  depends 
on  a  construction  of  the  will  of  the  testator, 
and.as  this  case  must  be  remanded  for  a  new 
trial,  we  have  considered  the  Question  pre- 
sented as  to  the  character  of  the  estate  be- 
queathed to  the  widow  by  this  residuary 
clause,  and  the  duties  and  obligations  imposea 
npon  her  as  executrix.  Had  no  will  been 
made,  all  the  property  would  have  been  sub- 

1'ect  to  payment  of  the  debts  according  to 
aw,  the  persqnaltv  being  primarily  >  liable. 
The  will  cnanges  this  somewhat.  After  giv- 
ing to  the  wife  the  north  half  of  the  land  in 
fee,  and  certain  legacies  in  kind  to  his  chil- 
dren when  they  come  of  age,  then  to  the  boys 
on  condition  that  they  stay  at  home  and  Iamt 
for  the  good  of  the  family  until  that  time,  he 
gives  to  each  of  his  sons  in  the  final  settle- 
ment of  his  estate,  two  hundred  dollars  for 
their  labor  from  the  time  they  are  eighteen 
until  thev  come  of  age.  Then  follows  the  re- 
siduary clause  of  the  will  out  of  which  this 
controversy  grows.    It  reads  as  follows  : 

"  And  lastly  as  to  the  rest  of  my  real  estate 
and  also  the  rest  residue  and  remainder  of  my 

CBreonal  estate,  goods  and  chattels,  of  what 
ind  and  nature  soever,  I  give  and  bequeath 
unto  my  said  beloved  wife,  Delila  Watte,  to 
be  used  by  her  for  the  payment  of  my  debts 
and  the  i^ood  of  the  family  as  she  may  think 
b<»t,  until  the  youngest  child  becomes  of  age, 


the  household  furniture  to  belong  to  my  wife 
exclusively.  After  my  youngest  chud  be- 
comes of  affe,  all  the  property  left  and  oh  hand 
to  be  equally  divided  amongst  all  my  child- 
ren, and  finally  I  appoint  my  beloved  wife 
sole  executrix  of  this,  my  last  will  and  testa- 
ment." 

The  "  rest  of  my  real  estate,"  and  "  the  rest, 
residue  and  remainder  of  my  personal  estate," 
is  bequeathed  to  his  wife,  D^lila  Watts  *'  to  be 
used  by  her  for  the  payment  of  my  (his)  debts, 
and  the  good  of  the*  family  as  she  mav  think 
best,  until  the  youngest  child  oecomes 
of  age,  the  household  furniture  to  belong 
to  my  wife  exclusively."  As  executrix, 
she  assumed  the  duty  of  administering 
this  estate,  under  the  will,  so  far  as 
necessary  for  the  payment  of  debts,  legacies 
and  expenses.  As  a  devisee  or  legatee  she 
was  the  owner  of  the  property  thus  given  her 
to  be  used  for  the  gooa  of  the  family  until  the 
majoritv  of  the  youngest  child,  then  after  pay- 
ment of  all  debts,  legacies  and  proper  charges, 
what  was  left  ana  on  hand,  except  the  house- 
hold furniture,  was  to  be  equally  divided 
amongst  all  his  children.  As  the  youngest 
child  would  not  reach  majority  until  May  10, 
1874,  this  was  a  devise  of  this  real  estate  for 
a  ^term  of  over  ten  years,  to  be  used  as  therein 
directed.  By  operation  of  the  statute,  the 
executrix  might  first  exhaust  the  personal 
estate  in  her  hands  for  the  payment  of  debts, 
but  a  discretion  was  vested  m  her  to  use  both 
reid  and  personal  estate  for  such  payment  and 
for  the  good  of  the  family.  The  testator 
clearly  intended  to  keep  his  wife  and  minor 
children  together  a  as  family  until  the  young- 
est child  b^ame  of  age^  for  he  makes  the  be- 
quests to  his  three  minor  sons  conditioned 
upon  their  remaining  at  home  and  laboring 
for  the  good  of  the  family.  The  executrix  so 
understood  the  will  and  acted  accordingly. 
The  property  included  in  this  residuarv  oe- 
quest  to  his  wife  was  placed  in  her  hands,  to 
be  used  as  she  might  think  best  for  the  pay- 
ment of  his  debts  and  the  good  of  his  familv. 
As  between  it  and  any  property  specifically 
devised,  it  was  primarily  liable,  but  as  be- 
tween tne  real  and  personal  estate  embraced 
in  this  clause,  a  discretion  was  vested  in  her 
as  to  the  manner  she  should  use  it  for  the  pur- 
poses expressed. 

If,  in  the  exercise  of  the  discretion  vested 
in  her  by  the  will,  the  rents,  issues  and  profits 
of  this  estate  for  years  were  used  for  the  good 
of  the  family,  then  she  is  not  chargeable  there- 
with in  her  accounts  as  executrix,  out  of 
which  to  pay  debts,  charges  and  legacies.  The 
same  is  true  of  the  personal  estate  that  came 
into  her  hands  if  kept  for  the  use  of  the  fam- 
ilv. But  this  real  estate  for  the  term  of  years 
it'  was  placed  in  her  handi>,  and  the  rents  and 
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profits  derived  therefrom,  as  well  as  the  per- 
sonalty, exclusive  of  the  noosehold  .furniture, 
was  charged  with  the  nayment  of  debts,  as 
i^ell  as  with  the  support  and  maintenance  of 
the  family,  and  if  these  rents  and  profits,  or 
any  part  of  them  was  in  fact  used  to  pay  these 
debts,  charges  and  legacies,  or  if  they  were 
diverted  by  her  to  any  other  use  or  purpose 
than  the  good  of  the  family,  they  were  assets 
with  which  she  should, be  charged,  she  being 
entitled  to  credit  for  all  proper  disbursements. 
It  would  be  an  abuse  of  the  trust  reposed  in 
her  by  her  husband,  to  allow  her  credit  for 
the  payment  of  all  debts,  charges  and  legacies, 
and  not  to  charge  her  with  the  assets  out  ot 
which  she  has  paid  the  same  in  whole  or  in 
part.  This  would  cast  upon  the  property  af- 
ter the  term  of  years  had  eiqpired,  all  the  ob- 
ligations of  the  testator,  and  give  the  estate 
for  years  to  the  wife  free  from  the  debts, 
though  hot  used  for  the  good  of  the  family. 
As  executrix,  she  was  entitled  to  credit  for  all 
debts,  charges  and  legacies  that  the  estate  is 
liable  for.  which  she  nas  paid,  and  she  is  also 
charffeable  with  all  assets  which  came  to  her 
hands  from  rents  and  profits,  or  otherwise, 
and  were  actually  used  by  her  in  pay- 
ment of  the  same,  or  which  were  by  her  di- 
verted to  other  purposes  than  the  good  of  the 
family.  If  the  rents  and  profits  of  this  real 
estate,  which  she  received  were  used  by  her 
for  the  good  of  the  family,  they  should  not  be 
charged  to  her  in  this  account,  for  the  will 
vested  in  her  this  discretion.  If,  on  the  other 
hand,  they  were  not  so  used,  but  were  used  as 
assets  to  pay  these  debts  and  legacies,  or  were 
diverted  to  other  purposes  than  the  will  di- 
rected them  to,  under  such  .circumstances 
as  amount  td  waste,  or  an  abuse  of  her  trust, 
she  is  accountable. 

This  does  not  involve  an  inquiry  into-  the 
mode  or  manner  in  which  she  has  adminis- 
tered the  trust  reposed  in  her,  further  than 
to  hold  her  accountable  for  an  abuse  of  the 
trust,  charging  her  with  rents  and  profits 
actually  received  and  used  as  assets  in  the 
payment  of  debts,  or  which  she  has  diverted 
to  other  purposes  than  the  good  of  the  family. 
She  is  vested  with  a  trust  and  confidence  to 
be  exercised  in  her  discretion.  The  fee  of 
this  real  estate,  in  case  of  deficiency  of  per- 
sonal assets,  is  liable  for  these  debts  and  leg- 
acies. If  in  the  exercise  of  the  discretion 
vested  in  her,  the  executrix  directed  to  use 
the  rents  and  profits  of  the  real  and  the  per- 
sonal estate  for  the  good  of  the  family,  and  for 
the  payment  of  the  debts,  instead  of  convert- 
ing the  same  into  money  for  that  purpose, 
then  the  rents  and  profits  not  used  by  her  for 
the  ffood  of  the  family,  became  assets  in  her 
hands  to  far  as  necessary  to  pay  debts.  The 
heirs  or  devisees,  cannot  chargp  her  with  the 


obligations  asainst  the  estate  by  mesely 
showing  thatsne  accepted  under  the  will,  nor 
that  by  the  exercise  of  sreater  skill,  pmdenoe 
or  economy,  she  might  nave  kept  the  family 
and  saved  sufficient  to  pay  these  obliffations. 
The  net  Tents  and  pronts  received  by  her  and 
not  used  for  the  good  of  the  family  are  to  be 
used  in  the  payment  of  debts,  legacies  and 
charges.  They  are  for  that  purpose  assets  for 
whicn  she  is  accountable,  if  in  the  exercise 
of  her  discretion,  they  have  all  been  used  for 
the  good  of  the  family,  then  there  is  nothit.^ 
to  charge  her  with  in  her  accouut  as  execu- 
trix arising  from  this  source,  and  the  fee  o. 
this  real  estate  is  liable  to  her  for  all  proper 
obligations  she  has  paid. 

2.  In  the  common  plea&  the  exception  of- 
fered to  the  one  that  in  her  former  accounts  the 
executrix  had  credited  herself  with  the  $1,000, 
allowed  for  the  support  of  herself  and  minor 
children  for  one  year,  together  with  interest 
thereon,  1480,  but  the  court  refused  to  look 
into  the  former  accounts  and  rejected  this  evi- 
dence. 

It  is  settled  that  the  year's  allowance  to  a 
widow  and  minor  children,  is  a  debt  of  the  es- 
tate. Allen  V.  Allen,  18  Ohio  St.  234;  Dorah 
adm'r  v.  Dorah  ex'r,  4  Ohio  St.  298;  and  that 
a  widow  electing  to  take  under  a  will  con- 
taining provisions  for  her  expressed  to  be  'in 
lieu  of  dower  and  all  other  claims  against  the 
estate  is  not  barred  by  her  year's  support  pro- 
vided by  law  out  of  the  estate.  Collier  v.  Col- 
lier ex'r,  3  Ohio  St.  369 ;  Bane  v.  Wich,  14 
Ohio  St.  605,  613.  As  a  debt  it  has  a  pref- 
erence over  all  others,  except  funeral  ex- 
penses, those  of  the  last  sickness  and  expenses 
of  administration.    1  S.  ft  C.  p.  681. 

This  item  was  thereupon,  a  preferred  debt 
to  be  paid  out  of  the  assets,  the  same  as  other 
debts. 

The  family  for  whose  good,  as  well  aafor  the 
payment  of  debts,  this  devise  was  made,  con- 
sisted of  the  widow  and  throe  minor,  children 
under  fifteen,  for  whom  this  year's  allowance 
was  made,  and  other  minor  children.  This  al- 
lowance was  not  for  the  support  of  these  other 
minor  children.  The  provisions  made  in  the 
will  were  for  the  whole  family. 

So  far  as  the  executrix  has  drawn  from  the 
rents  and  profits  of  this  real  estate  or  the  per^ 
sonal  propnertv,  to  support  the  widow  and  these 
minor  children  under  fifteen,  during  that 
year,  it  operates  as  a  reduction  of  this 
claim.  The  amount  derived  from  this  source 
should  be  charged  as  so  much  paid  on  this 
debt. 

8.  As  to  items  of  interest- excepted  to,  we 
have  not  the  data  before  us  to  determine 
whether  she  is  entitled  to  it  or  not. 

The  general  rule  for  charging  or  allowim- 
interest  in  the  accounts  of  executors  and  ad- 
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ministrators  are  applicable.    They  should  be 
applied  in  Bettling  this  question. 

4.  One  of  the  exceptions  is  to  a  balance  of 
$2,124.75  due  her  on  the  last  settlement. 
This  is  not  an  exception  to  any  item  in  the 
present  account  but  rather  to  the  correctness 
of  a  former  account. 

It  is  quite  doubtful  whether  it  is  sufficiently 
specific  as  to  direct  the  attention  to  any  item 
in  the  former  accounts. 

The  statute,  however,  provides:  "That 
when  an  account  is  settled  m  the  absence  of 
any  person  adversely  interested,  and  without 
actual  notice  to  him,  the  account  may  be 
opened  on  his  filing  exceptions  to  the  account 
at  any  time  within  eight  months  thereafter  ; 
and  upon  every  settlement  of  an  account  by 
an  executor  of  administrator,  all  his  former 
accounts  may  be  so  far  opened  as  to  correct 
any  mistake  or  error  therein  ;  excepting  that 
any  matter  in  dispute  between  two  parties 
which  has  previously  been  heard  and  deter- 
mined by  the  courts  shall  not  again  be 
brought  in  question  by  either  of  the  same 

garties  without  leave  of  the  court."    See  also 
tavner's  case,  33  Ohio  St.  481. 
if,  therefore,  there  was  any  error  or  mistake 
either  in  the  debit  or  credit  side  of  the  former 
accounts,  not  theretofore  adjudicated  bet/ween 
these  parties,  it  was  subject  to  correction  on 
this  account,  whether  that  error  or  mistake 
consisted  in  omitting  proper  charges  or  credits 
or    including  incorrect  charges  or  credits,  or 
whti^ther  made  by  the  court  or  the  executrix. 
Judgmentsof  the  district  court  and  of  the 
common  pleas  reversed  and  cause   lemanded 
for  further  proceedings. 
[To  appear  in  38  Ohio  St.] 
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Railboad  Company  v.  Walbath.    Nov.  28, 1882. 

1.  A  fMWsenger,  bv  train  of  a  railroad  company, 
traveUng  in  the  coach  of  a  sleeping  ear  company,  may 
properly  aiManie,  in  the  abeence  of  notice  to  the  con- 
trary, that  the  whole  train  is  under  one  management, 
and  in  such  case,  where  lie  sustains  injury  by  the 
negligence  of  one  In  the  employ  of  the  sleeping  car 
company,  he  may  maintain  an  action  against  the 
railroad  company.  What  the  effect  of  such  notice 
would  be  is  not  determined. 

S.  On  proof  of  iniurv  sustained  by  a  passenger  on  a 
railroad  train,  by.tne  fall  of  a  berth  in  a  sleeping  c«r, 
and  tliat  the  passenger  witS  without  fault,  a  presump- 
tion arises,  in  the  abHenoe  of  other  proof,  that  tlie  rail- 
road company  is  liable.  Kailroad  Co.  v.  Mowery,  96 
Ohio  St.  418,  followed. 

Error  to  the  District  Court  of  Hamilton 
County. 

Walrath  brought  suit  in  the  Superior  Court 
of  Cincinnati,  against  the  Cleveland,  Colum- 
bus, Cincinnati  and  Indianapolis  Railroad 
Company  to  recover  damages  for  an  injury  al- 
leged to  have  been  sustained  while  he  was  a 
passenger  on  the  company's  road.    He  paid  to 


the  company  his  fare  from  Cleveland  to  Cin- 
cinnati and  also,  after  the  train  had  started, 
paid  for  a  berth  in  a  car  of  theWoodruff  Sleep- 
ing Car  Company,  which  car  formed  part  of 
the  train.  After  riding  in  his  proper  seat  in 
the  sleeping  car  an  hour  or  mpre  the  upper 
berth  came  down,  striking  him,  as  he  alleges 
on  the  head  causing  injury  to  the  spinal  cord 
and  ultimately  paralysis.  This  he  avers  was 
without  fault  on  his  part,  and  by  reason  of  the 
negligence  of  the  railroad  com  pan  v  as  well  in 
using  defective  appliances,  as  in  the  manage- 
ment of  the  same.  There  was  evidence  that 
the  berth  had  never  fallen  before  or  afterward, 
and  that,  on  examination  after  the  accident, 
no  defect  could  be  discovered  in  its  construc- 
tion. 

The  case  was  heard  upon  petition,  answer, 
reply  and  testimony,  and  a  verdict  for  S6,000 
YfUH  found,upon  which  judgment  was  rendered. 
The  judgment  was  altirmed  in  the  district 
coqrt,  and  the  opinion  of  the  court  by  Averv, 
J.  will  be  found  in  7  Am.  Law  Record,  55^. 
This  petition  in  error  was  filed  by  the  railroad 
company  to  reverse  the  judgments. 

Refusing  to  charge  in  terms  that  no  pre- 
sumption of  negligence  arose  from  the  fact 
that  an  accident  occurred  to  Walrath  while 
travel in(r  as  a  passenger  in  the  sleeping  car 
'  and  that  if  there  was  no  defect  in  the  road,  or 
the  car,  or  the  mechanism  used,  the  burden  to 
show  negligence  of  the  railroad  company's  em- 
ployees was  on  him,  the  court  charged  the 
jury,  among  other  things,  as  follows  : 

"The  burden  of  proof  is  on  the  plaintiff,  to 
show  that  he  was  injured  by  the  defendant's 
negligence  either  in  not  providing  safe  and 
suitable  cars  or  in  not  properly  inspecting  and 
taking  care  of  said  cars.  A  mere  statement 
that  a  pnerson  was  injured  while  riding  on  a 
railway,  without  any  statement  of  the  charac- 
ter, ihanner,  or  circumstances  of  the  injury 
does  not  raise  a  presumption  of  negligence  on 
the  part  of  the  railway  company.  But  if  the 
character,  manner  and  circumstances  of  the 
injury  are  also  stated,  such  statement  may 
raise  on  the  one  hand  a  presumption  of  sucn 
negligence,  or,  on  the  other,  a  presumption 
that  there  was  no  such  negligence.  It  the 
plaintiff  was  in  fact  injured  while  sitting  in  his 
proper  place,  by  the  falling  on  to  his  head  of  the 
upper  berth,  while  said  upper  berth  ought  to 
have  remained  in  place  above,  such  fact  raises 
a  presumption  in  ttiis  case  of  negligence,  for 
wnich  the  defendant  is  liable.  If  you  find 
that  there  was  no  defect  in  the  road,  or  in  the 
car,  or  the  mechanism  used,  yet,  if  upon  the 
evidence  in  this  case,  you  find  it  reasonable  to 
presume  that  the  accident  happened  by  reason 
of  the  upper  berth  not  having  been  properly 
fastened  m  place,  or  by  reason  of  the  persons 
having  charge  of  the  €»r  having  failea  to  ob- 
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serve  that  it  bad  become  looeened,  if  such  in- 
secure condition  would  be  observed  by  proper 
diligence,  you  have  a  right  so  to  presume,  and 
you  would  then  find  the  defendant  guilty  of 
negligence.  If  on  the  other  band,  in  auch 
case,  you  find  it  equallv  reasonable  to  presume 
that  the  fastening  of  the  berth  was  loosened 
bv  some  other  person,  not  those  in  the  em- 
ployment of  the  defendant,  and  such  insecure 
condition  would  not  be  observed  by  proper 
diligence  on  the  part  of  the  persons  having 
charge  of  the  car,  you  have  the  right  so  to 
presume,  and  in  that  case  would  find  the 
plaintiff  failed  to  make  out  a  case  of  negligence 
against  the  defendant.  The  plaint- 

iff is  entitled  to  damages  for  injury  traceable 
to  the  defendant's  fault,  but  not  for  injury 
caused  by  his  own  act." 

Exception  was  taken  to  specified  portions 
of  this  charge. 

The  railroad  company  also  insisted  that  it 
was  not  liable  for  the  negligence  of  the  ser- 
vants of  the  sleeping  car  company,  but  the 
charge  of  the  court  was  adverse  to  the  claim, 
and  exception  was  taken. 

Stallo,  Kittredge  A  Shoemaker  for  plaintiff 
in  error. 

FoUett,  Hyman  A  Dawson  and  T.  H.  Kel- 
ley  for  defendant  in  error. 

Okey,  C.  J. 

Two  questions  are  presented ;  first,  as  to  the 
liability  of  the  railroad  company  for  injury  to 
a  passenger  traveling  on  one  of  its  trains  in  a 
coach  of  a  sleeping  car  company ;  secondly  as 
to  the  presumption  arising  from  proof  of  the 
injury. 

1.  In  Southern  Express  Co.  v.  Railway  Co. 
10  Fed.  Rep.  210,  Miller,  J.  said  tha»  ''the ex- 
press business  is  a  branch  of  the  carrying 
trade  that  has,  by  the  necessities  of  commerce 
and  the  usuages  of  those  engaged  in  transpor- 
tation, become  known  ai^d  recognized ;'*'  ''that 
it  is  the  duty  of  every  railroad  company  to 
provide  such  conveyances,  Inr  special  cars  or 
otherwise,  attached  u>  their  might  or  passen- 
ger trains  as  are  required  for  the  ^e  ana  proper 
transportation  of  this  express  matter  on  their 
roads ;"  "  that  under  these  circumstances  there 
does  not  exist,  on  the  part  of  the  railroad  com- 
pany, the  right  to  open  and  inspect  all  packages 
so  carried  ;"  and  "  that,  when  matter  is  so  con- 
fided to  the  charge  of  an  agent  or  messenger 
[of  the  express  company,]  the  railroad  com- 
pany is  no  longer  liable  to  all  the  obligations 
of  a  common  carrier,  but  that,  when  loss  or 
injury  occurs,  the  liabilitv  depends  upon  the 
exercise  pf  due  care,  skill  and  diligence  on 
the  part  of  the  railroad  company."  And  see 
Penn.  Co.  v.  Woodworth,  26  Ohio  St.  686. 

Counsel  lor  plaintiff  in  error  argue  in  this 
ease  that  sleeping  cars  have  be^me  recog- 


nized as  so  far  necessary  to  the  comfort  and 
convenience  of  passengers  by  railway,  that 
railway  companies  may  be  compelled,  in  like 
manner,  to  attach  the  coaches  ot  sleeping  car 
companies  to  their  trains,  where  they  have 
failt^  to  provide  their  own  cars  for  such  pur- 
pose, in  which  case  there  should  be  a  corre- 
sponding modification  of  the  liability  of  the 
railroad  company,  and  that  whether  the  ar- 
rangement between  the  companies  be  enforced 
Or  conventional,  the  railroad  company  should 
not  be  liable  for  injury  to  passengers  resulting 
solely  from  negligence  of  the  agents  of  the 
sleeping  car  company. 

In  support  of  this  view,  attention  is  called 
to  the  fact  that  in  Penn.  Co.  v.  Roy,  102  U. 
S.  451,  where  the  liability  of  the  railroad  com- 

gany  for  an  injury  received  in  a  car  of  the 
ulfman  Palace  Car  Co.  was  asserted,  Harlan. 
J.  lays  stress  on  the  fact  that  the  railroaa 
company  had  published  and  circulated  cards 
which  were  in  such  form  as  to  induce  the  be- 
lief that  the  sleeping  car  was  under  the  man- 
agement and  control  of  the  railway  company. 
But,  on  examination  of  the  whole  opinion,  we  i . 
find  there  was  no  intention  to  place  the  lia-  i 
bility  on  such  narrow  ground;  and  we  have 
no  hesitancy  in  saying  that  in  the  absence  of  i 
notice  thai  the  company  will  not  be  liable  for  *^ 
defective  appliances  in  the  sleeping  car  or 
negligence  of  servants  of  the  sleeping  car 
company,  a  passenger  may  well  assume  that 
the  whole  train  is  under  one  general  manage- 
ment. Thorpe  v.  Railway  Co.  76  N.  Y.  Wi. 
How  far  a  railway  company  may,  by  agree- 
ment with  a  sleeping  car  company,  known  to 
4he  passenger,  exonerate  itself  from  liabilitv  for 
such  injuries,  is  a  question  concerning  which 
we  express  no  opinion. 

2.  As  to  the  presumption  stated  in  the 
charge.  Counsel  for  plaintiff  in  error  say  that 
there  was  no  evidence  that  the  injury  resulted 
from  defect  in  the  car  orany  part  of  it.  Henoe 
the  injury  was  occasioned  by  the  negligenoeof 
the  porter  in  securing  the  berth  in  its  place 
or  by  the  interference  of  some  other  person 
with  the  fastenings  of  the  berth.  This  state- 
ment is  probably  correct.  17ow  in  charging  that 
the  burden  was  on  Walrath  to  show  the  injury 
resulted  from  the  negligence  of  the  defendant 
below,  and  that  he  coulcl  only  recover  for  neg- 
ligence traceable  to  the  defendant's  fault,  the 
court  virtually  charged  that  he  was  required 
to  show  that  he  was  without  fault.  This 
being  shown,  we  think  the  court  might  then 
well  say,  under  the  circumstances,  that  the 
negligence  of  the  defendant  might  be  pre- 
sumea.  We  are  aware  that  upon  this  subject 
the  authorities  are  in  some  conflict.  Rosooe's 
N.  P.  Bv.  (Uth  ed.)  696:  Thompson  on  Car. 
Pas.  209 ;  Schouler  on  Bailments,  642 ;  2  Wait^ 
Act  A  Def.  90;  Pierce  on  Rail.  (ed.  of  1881)  8M; 
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Johnson  v.  RailloadCo.  20 N.  Y.  65: Readhead 
•.  Midland  Railway.  Co.  4L.  R.  Q.B.  379;  Hv- 
man  V.  Nyle,  6  Q.  B.D.  685j  Great  West.  Rail- 
way D.  Fawcett,  1  Moore  (P.  C.)  101,  116;  of. 
Caech  v.  General  Steam  Nay.  Co.  3  L.  R.  C.  P. 
14.  But  the  general  qnestion  was  carefully 
considered  in  Railroad  Co.  v.  Mowery,36  Ohio 
St  418,  and  we  think  the  principle  of  that 
case  sustains  the  court  below  in  the  charge 

E'ven  and  in  refusing  the  charge  requested, 
ftilroad  Co.  v.  McMiUan,  37  Ohio  St.  654,  was 
an  action  for  killing  a  horse  on  the  company's 
road,  and  has  no  application.  Whether  {he 
sentence  next  to  the  last  in  the  portion  of  the 
charge  set  forth  in  the  statement  of  this  case, 
was  not  more  fayorable  to  the  railroad  com- 
pany than  was  warranted,  we  need  not  deter- 
mine. 

Judgment  affirmed. 

[To  appear  in  38  Ohio  St.] 


OF  ixoHAyex-FATnre  DBaWB  TO  IB  BB- 

XHBITBIBD  BT  DB,AWBB. 
Chuboh  v.  Swopb.    Noyember  2S,  1S82. 

1.  If  Ifae  drawee  ofabUl  of  ezebanse  is  without 
fun&B  of  the  drawer  and  pays  the  biU,  he  is  entitted 
to  be  reimburacd  by  the  drawer ;  and  if  there  are 
•eyend  drawers  part  of  whom  are  securities  for  the 
others,  aU  are  alike  liable  to  reimburse  the  drawee  in 
the  absence  of  any  understanding  to  the  oontrary. 

2.  Where  a  bill  of  exchange  is  made  pajrable  to  S. 
and  at  the  time  of  its  execution,  C.  signs  his  name 
<m  the  back,  he  becomes  a  party  to  the  request  upon 
the  drawee  to  pay  the  bill ;  and  in  an  action  by  tlie 
drawee  to  recover  tlie  amount  paid  in  taking  up  the 
MU,  C.  is  to  be  regarded  aa  a  drawer. 

Brror  to  the  District  Court  of  Huron 
County. 

Theorignal  action  was  brousht  by  the  firm  of 
Bwope  &  Hughes  against  William  W.  Bissell, 
indiyidually,  Charles  H.  Church,  Joshua  B. 
Bissell  ancf  William  W.  Bissell,  composing 
the  firm  of  Church,  Bissell  A  Co.,  to  recoyer 
money  paid  by  the  plain  tifb  as  drawees  of  a 
bill  of  exchanffe,  at  the  request  of  the  defend- 
ants. The  following  is  a  copy  of  the  bill  of 
exchange : 

No.  1002.       ChuToh,  BisseU  A  Ck>.,  Produce  Dealan. 

$860.00.  New  London,  0.,  Dec.  8th,  1874 

Pay  to  the  order  of  M.  H.  Smith,  Cash'r,  three 
hundred  and   fifty  dollars,    yalue   receiyed, 
and  charge  to  the  account  of 
To  Swope  &  Hughes,  )  W.  W.  Bissell. 

>  No  protest. 
BuflSdo,  N.  Y.        3 
Written  oH  the  back  was  Church,  Bissell  A 
Co;  M.  H.  Smith,  Cash'r. 

This  bill,  without  the  endorsement  of  M. 
H.  Smith,  Cash'r,  was  discounted  at  the  Bank 
of  New  London,  of  which  Smith  was  cashier, 
and  the  proceeos  were  placed  to  the  credit  of 
Church,  .Bifisell  &  Co.  By  an  arrauffement 
between  Church,  Bissell  ftlCo.  and  W.  W.  Bis- 
sell'ibe  proceeds  were  used  by  the  former  for 


the  latter's  benefit.  At  the  time  of  drawing 
the  bill  it  was  expected  that  the  drawees 
would  be  put  in  funas  to  pay  it  by  a  lot  cf 
sheep  which  W.  W.  Bisseu  was  about  to  ship 
to  them  for  sale.  Bissell  accompanied  the 
sheep  and  had  them  taken  to  Aloany,  New 
York,  instead  of  stopping  with  them  at 
Buffalo.  After  haying  sold  the  sheep  at  Al- 
bany he  returned  with  the  proceeds  to  New 
London  and  paid  Church,  Bissell  A  Co.,  as  he 
testifies,  the  money  to  be  remitted  to  Swope 
A  Hughes,  to  refund  to  them  th^  amount 
they  had  paid  in  honoring  the  bill,  which  re- 
mittance they  refused  to  make,  and  credited 
the  amount  thus  paid  to  his  account. 

The  testimony  on  behalf  of  Church  is  to 
the  effect  that  the  payment  thus  made  was 
only  $340.  Testimony  was  also  giyen  on  be- 
half of  plaintiffs,  tending  to  show  that  on  a 
settlement  between  W. W.  Bissell  and  Church, 
Bissell  A  Co.,  the  latter  recognised  their  lia- 
bility to  pay  Swope  A  Hughes  and  agreed  to 
do  so. 

There  was  no  eyidence  of  prior  dealings 
between  the  defendants  and  plaintifB^  nor 
on  whose  credit  or  request  the  bill  was  paid 
by  the  plaintifb  except  as  is  to  be  imjnied 
from  the  instrument  itself, 

^The  case  was  tried  to  the  court  which  found 
for  the  plaiqtifb.  A  motion  fora  new  trial  was , 
made  and  oyerruled,  and  a  bill  of  exceptions ' 
taken  embodying  the  eyidence.  Judgment 
was  rendered  for  the  plaintifb,' which,  on  er- 
ror, was  affirmed  by  the  district  court.  It  is 
now  sought  to  reyerse  these  judgments. 

O.  T.  Stewart  for  plaintiflb  in  error. 

Franklin  Sawyer  for  defendants  in  error. 

White,  J. 

We  find  no  error  in  the  court  rendering 
judgment  for  the  plaintiffs. 

Where  a  drawee  is  without  funds  of  the 
drawer  of  a  bill  of  exchange,  and  pays  the 
bill  he  is  entitled  to  be  reimbursea  by  the 
drawer  for  the  money  thus  paid ;  and  if  there 
are  seyeral  drawers,  part  of  whom  are  sureties 
for  the  others,  all  'are  alike  liable  to  re-im- 
burse  the  drawee. 

The  principle  is  thus  stated  in  Nelson  •• 
Richardson,(4  Snead  807).  The  surety  drawer 
of  a  bill  of  exchange  becomes  chargeable  with 
eyery  obligation  and  liability  wbich  the  law 
imposes  upon  the  principal^  as  well  those  that 
are  implied  by^  law  as  those  that  are  expressed  ; 
and  this  is  so  in  regard  to  ail  the  parties,  the 
drawee  or  acceptor  no  less  than  the  payee,  en- 
dorsee, or  holder,  of  the  bill. 

When  the  <kawee  pays  the  bill  without 
funds  of  the  drawers,  the  relation  between 
the  parties  is  reyersed  ;  the  drawee  instea^l  of 
being  a  debtor,  becomes  the  creditor  of  the 
drawer  for  the  money  adyanced,  and  may  re- 
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ooYer  the  same  of  such  surety  drawer,  not 
indeed  upon  the  biUiteelf,  but  upon  his  im- 
plied promise  t6  reimbutse  the  drawee.  To 
the  same  eflTect  are  Dickerson  v.  Turner,  16 
Ind.4;  Swilley  v.^Lvon,  18  Ala.  652.  See 
Jilso,  Story  on  Bills,  §  420 ;  Daniel  on  Nega 
Inst.  §  85. 

The  question  in  the  present  case  is,  in 
what  character  did  Church,  Bissell  A  Co. 
-sign  the  bill  ?  They,  by  signing  their  names 
upon  the  bill  at  the  time  of  its  execution, 
filled  up  as  it  was,  become  parties  to  the  re- 
-quest  upon  the  drawees  to  pay  the  amount 
named  m  the  bill  to  Smith,  the  payee.  The 
myee  can  only  regard  them  as  drawers  of  the 
Din  chargeable  alike  with  W.  W.  Bissell  as 
«uch  drawees.  Bv  signing  on  the  back  they 
may  have  evinced,  as  the  fact  was,  that  they 
were  sureties  of  Bissell.  Nevertheless  they 
were  drawers  and  b^ing  drawers  as  respectis 
the  payee,  they  must  luso  be  drawers  as  re- 
spects the  drawers.  .The  essential  element  of 
<a  drawer  is  that  he  is  an  original  partv  to  the 
request  upon  the  drawee  to  pay  tne  Dill.  If 
W.  W.  Bissell  is  regarded  as  the  sole  drawer 
of  the  bill,  Church,  Bissell  A  Co.  would  be 
strangers  to  it  and  could  not  be  endorsers  of 
the  bill  to  the  payeie  ;  henoe  their  true  rela- 
tion to  the  bill  must  be  that  of  drawers,  and 
thus  equally  bound  with  Bissell  to  furnish 
funds  to  meet  it.  It  can  be  no  more  said  that 
the  drawees  would  have  paid  tho  bill  without 
the  names  of  Church,  Bissell  A  Co.  than  it 
can  be  said  that  the  bank  would  have  dis- 
<counted  the  bill  without  their  names. 

The  fact  that  the  name  of  Church,  Bissell 
•A  Co.- was  written  on  the  back  of  the  bill  in- 
stead of  on  the  face,  does  not  preclude  their 
being  regarded  as  drawers.  Penny  v,  Innes, 
1  Cs.  M.  A  R.  439. 

Judgment  aflBrmed. 

[To  appear  in  38  Ohio  St.] 

OBSTBVoinie  VAneaBLi  bitib. 

Wbathxbbt  v.  MioKiiBJOHK    October .81, 1882. 

Plaintiff  sued  for  damages  reaalting  from  obstrao- 
tiona  In  a  navigable  river  by  defendants,  whereby 
plaintiff  was  prevented  f  ram  floating  logs  down  auon 
river,  and  defendants  set  upas  a  coanter-claim  that 
said  river  being  tortnons,  they  had  cat  a  canal  from 
one  bend  to  another  therein,  and  so  facilitated  and 
oheanened  the  floating  of  logs  down  sach  river,  and 
for  tne  nse  of  such  Canal  and  men  employed  by  de- 
fendants, plain  tiflk  were  indebted  to  them  in  a  certain 
sum.  HM^'thmt  as  to  the  use  of  the  canal  the  defend- 
ants most  be  held  to  have  dedicatlKf  it  to  the  pablic, 
and  that  they  oonld  not  charge  plaintiff  therefor ;  and 
aa  to  the  cliaiges  fbr  the  men,  tney  did  not  arise  oat  of 
the  transactions  set  up  in  the  complaint,  and  sudi  a 
oounter«laim  could  no»  be  snstalned. 

The  complaint  contains  two  counts:  One 
for  wrongfully  and  unlawfully  obstructing  the 


Little  Wolf  river^  a  public  navuable  streaoft, 
by  the  dam  and  booms  of  the  defendants,  and 
thereby  hindering  and  delaying,  for  tiie  f»- 
riod  of  thirty-one  days,  the  logs  of  the  plaiat- 
iff  being  floated  down  said  river,  to  the  spe- 
cial damage  of  the  plaintiff  in  the  sum  of 
1800.  The  other  was  for  the  forfeiture  of  «S5 
a  day  for  each  of  said  thirty-one  days  by  resr 
son  of  such  olMt ruction,  under  section  1688^ 
Rev.  St.,  makins  the  amount  of  such  forfeit- 
ure $775.  The  aefendants,  besides  answering 
defensively,  alleged,  in  effect,  by  way  of  coun- 
ter-claim, that  the  natural  cnannel  of  the 
river,  for  a  portion  of  the  distance  covered  bv 
the  pond  created  by  the  dam  of  the  defend- 
ants, was  very  tortuous,  making  long  detours 
from  a  direct  line,  and  then  running  nearly 
to  the  point  of  departure,  which  feature  in 
said  river  greatly  hindered,  delayed,  and 
made  very  expensive  the  floating  of  logs  and 
timber  down  said  river,  and  that  for  the  pur- 
pose of  improving  the  navigation  of  the  river 
and  lessening  the  expense  of  driving  and 
booming;  logs  thereon  to  all  persons  choosing 
or  desiring  to  use  such  improvements,  the  de- 
fendants, prior  to  the  supi)OS^  iQJ^uryy  ^t 
their  own  expense  and  on  their  own  land, 
constructed  a  canal  from  said  river,  above  a 
long  bend  in  the  same,  straight  across  to  the 
river  immediatelv  below,  of  sufficient  aise 
and  capacity  to  admit  of  the  floating  of  logs 
and  lumber  through  the  same,  thereby  affbra- 
ing  a  straight,  navigable  channeL  and  avoid- 
ing the  trouble  and  expense  of  driving  logs 
around  said  bend  by  the  natural  channel,  and 
greatly  lessening  the  expense  of  driving  logs 
at  that  point ;  that  the  defendants,  at  tne 
special  request  of  t)ie  plaintiff  furnished 
tnrough  and  by  means  of  their  said  dam,  by 
raising  the  gates  therein,  water  to  aid  the 
plaintiff  in  floating  and  driving  his  logs  down 
said  stream  below  said  dam;  that  the  plaint- 
iff used  and  occupied  the  said  channel  for  the 
purpose  of  floating  his  logs  down  said  stream ; 
that  such  use  and  the  water  furnished  as  afore- 
said, and  the  labor  of  six  men  in  assisting  the 
plaintiff  to  run  his  logs  through  said  pond, 
were  worth  1600 :  and  the  defendants  thereby 
demanded  that  tne  same  be  allowed  as  a  oovn* 
ter-claim  against  every  claim  the  plaintiff 
might  establish  on  the  trial  of  this  action  suf- 
ficient to  pay  and  discharge  the  same,  a<id 
that  for  any  excess  thereof  over  and  above 
such  claim  the  defendants  might  have  jud^ 
ment,  besides  the  coets  of  this  action.  To  this 
counter-claim,  the  plaintiff  demurred,  on  tho 
grounds,  in  effect:  Firti^  that  the  court  had 
no  jurisdiction;  Mcond,  that  it  did  nqi  state 
facts  sufficient. to  constitute  a  cause  of  action ; 
Mrdf  that  the  cause  of  action  stated  was  not 
pleadable  as  a  counter-claim.  The  court  over- 
ruled the  demurrer,  with  costs,  to  which  the 
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|)taintiff  excepted,  and  from  theorder  overrul- 
ing the  demurrer  this  appeal  is  brought. 

Cassoday,  J. 

The  defensive  portion  of  the  answer  is  not 
bafore  us  for  consideration,  except  in  so  far  as 
it  may  be  resorted  to  for  the  purpose  of  making 
cefrtain  what  might  otherwise  be  regarded  as 
indefinite  and  uncertain  in  the  counter-claim. 
It  is  the  settled  law  of  this  state  that  streams 
of  Bufficent  capacitv  to  float  logs  to  market  are 
nayigable.  Whistler  v.  Wilkinson,  22  Wis. 
672.  Sellers  V.  Ck>.  89  Wis.  625;  Olson  v.  Mer- 
rill, 42  Wis.  208;  Cohn  v.  Co.  47  Wis.  824; 
The  counter-claim,  therefore  following  the 
oofkiplaint,  refers  to  the  river  as  a  navi- 
gable stream;  for  it  has  been  held  that 
a  demurrer  to  the  counter-claim  goes 
back  to  the  complaint.  Lowe  v.  Hyde,  89 
Wis.  856.  It  is  tnere  expressly  alleged  that 
the  Little  Wolf  river  is  a  public  navigable 
stream.  These  things  being  so,  we  think  the 
stream  must,  for  the  purposesof  thisdemurrer 
be  regarded  as  a  public  navigable  river.  Is 
the  artificial  channel,  cut  by  the  defendants 
from  one  portion  of  their  pond  to  the  other, 
also  to  be  regarded  as  a  public  naviffable 
stream  ?  The  defendants  claim  it  should  not, 
and  insist  that  it  was  a  private  channel, 
which  the  plaintiff  was  not  obliged  to  use, 
but  was  bound  to  pay  for  if  he  did  use.  No 
authorities  are  cited  for  or  against  the  propo- 
sition by  either  party.  It  appears  from  Uie 
oeunter-daim  that  it  was  cut"  for  the  purpose 
of  improving  the  navigation  of  ^driver,  and 
lessening  the  expense  of  driving  and  booming 
logs  thereon,  to  all  persons  choofeing  or  desir- 
ing to  use  such  improvement." 

In  Lawson  v.  Mowry,  52  Wis.  285,  it  was 
assumed  that  owners  of  lots  abutting  upon 
the  caniU  had  the  same  ripajian  rights 
OS  they  would  if  their  lots  abutted  to 
the  river.  Such  was  held  to  be  the  law 
in  Townsend  v.  McDonald,  12  N.  Y.  276. 
Whether  such  is  the  law  in  all  eases  or  not,  it 
would  seeem  that  an  artificial  water-course 
may  be  made  under  such  circumstances  as  to 
confer  all  such  rights  as  a  riparian  owner 
would  have  had  in  case  of  a  natural  stream. 
8iitcli£Eef7.  Booth,  9  Jurist,  (U.  8.)  1G37;  Wood 
V.  Wand,  8  Bxch.  148;  Cbul.  &¥.  Waters, 
347, 261. 

In  Whistler  V.  Wilkinson,  Aupra,  it  was  held 
that  where  it  was  very  difficult  or  impossible 
to  pass  logs  through  a  chute  in  the  dam  at 
the  plaintifi'^s  mul  on  such  a  river,  (navi- 

fable,)  but  they  could  be  ^passed  through  a 
reak  in  the  dam  in  a  "  new  channel  "  crea- 
ted on  the  plaintiff's  land,  which  break  had 
been  suffered  to  remSjin  some  two  months 
without  repair,  ax^d  had  caused  the  deficiencv 
d  water  at  the  chute,  it  was  defendant's 
right,  running  logs  from  above,  to  paieR  them 


through  such  break  and  new  channel,  doing* 
no  unnecessary  damage. 

In  the  recent  English  work  of  Coulson  A 
Forbes  on  the  Law  of  Waters,  page  416,  it  is 
said  that  "where  a  navigable  river  changes  its 
channels,  although  the  soil  of  the  bed  and  the 
rightoffishinemav  be  vested  in  the  owner  of 
the  adjoining  lanQj  soas  to  bar  the  right  of  the 
crown  to  the  bed  and  of  the  public  to  the  fish- 
ing, it  would  appear  that  tne  right  of  navi- 
gation will  follow  to  the  new  channel,  the  test 
being  whether  the  river  remains  tidal."  See 
also,  Ang.  Watercourses,  §§  58,  640.  The 
question  is  interesting;  but  we  have  no  time 
now  to  pursue  the  investigation,  nor  do  we 
think  it  necessary  under  the  allegations  of  the 
counter-claim  above  quoted.  The  short  cut 
being  made  "  for  the  purpose  of  improving 
the  navigation  of  saia  river,  and  lessening 
the  expense  of  drivins;  and  booming;  logs 
thereon  to  all  persons  choosing  or  desiring  to- 
use  such  improvement,"  must  be  deemed  to- 
have  been  left  open  without  gates  or  guards, 
and  hence  free  for  the  use  of  any  one  choosing 
or  desiring  to  use  the  same,    f^or  does  it  ap- 

{)ear  that  an^  objection  was  made  by  the  de- 
endants  to  its  use.  Such  being  the  allega- 
tions, we  must  hold  that  the  artificial  chan- 
nel in  Question  was  dedicated  to  the  publio 
use  of  all  persons  choosing  or  desiring  to  float 
logs  through  the  same,  and  that  after  allow- 
ing it  to  te  thus  used  without  objection,  the 
defendants  are  thus  not  entitled  to  recover  from 
the  plaintiff  for  its  use  any  more  than  thev 
could  for  the  use  of  the  stream  had  no  sucn 
channel  been  cut.  The  counter-claim  to  the 
alleged  obstruction  is,  in  effect,  among  other 
things,  that  by  reason  of  the  artificial  chan- 
nel, the  dam,  the  gates,  and  the  use  of  the 
water,  the  speed  of  the  plaintiff's 
logs  along  this  public  navigable  stream^ 
alwve  and  below  tne  dam,  was,  on  the  whole, 
actually  accelerated  instead  of  being  retarded^ 
aixd  for  such  acceleration  they  ask  to  recover 
against  the  plaintiff  Spch  was  the  nature  of 
the  defense  in  Valk  v.  Eldred,  20  Wis.  410, 
where  the  dam  was  erected  by  the  authoritv 
of  the  legislature,  but  it  was  held  not  avail- 
able; and  for  a  much  stronger  reason  it 
should  not  be  available  as  a  counter-claim 
where  it  does  not  appear  that  the  dam  or 
booms  were  by  legislative  authority.  It  is,  in 
effect,  the  exaction  of  tolls  for  the  impro\e- 
ment  of  a  public  highway.  But  the  riffht  to 
tdke  tolls  for  passage  over  a  public  hignway 
is  a  franchise  to  be  acquired  only  by  way  of 
grant  from  the  legislature.  Sellers  v,  Co.  89 
Wis.  525.  Without  discussing  the  question 
further,  we  must  hold  that  that  portion  of  the 
counter-claim  seeking  to  charge  the  plaintiff^ 
for  the  use  of  the  straight  cut,  the  dam,  the 
gate8«  Hiul  the  use  of  the  water    is  without 
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foundation,  and  furnishes  no  valid  claim 
against  the  plaintiff.  As  to  that  portion  of 
the  counter-claim  seekinf  to  charge  the 
plaintifif  for  the  services  of  the  defendants  or 
their  men,  we  are  clearly  of  the  opinion  that 
such  services  did  not  arise  out  of  the  transact 
tion  set  forth  in  the  complaint  as  the  founda- 
tion of  the  plaintifiTs  claim,  nor  were  they 
connected  with  the  subject  of  the  action, 
within  the  meaning  of  section  2666,  Rev.  St. 
This  sufficiently  appears  from  the  opinion  of 
Mr.  Justice  Orton  in  Hackman  v.  Schwarts, 
5&Wis. 

For  the  reasons  given,  the  order  of  the  cir- 
cuit court  is  TeverMd,  and  the  cause  is  reman- 
ded for  further  proceedings  according  to  law. 


HICHIOAN. 

{Suprewke  OoiurL) 

HaNDBioxB  V.  IUbboh.  Oolober  4,  ISSa. 

iQfMtuMfU.  —When  defendant  in is|eotineDt hadpiild 
whAt  he  oaUed  full  price,  aeTeiml  years  before  suit  for 
whmt  he  suppoeod  to  be  oofpplete  title,  and  had  oooa- 
fded  And  ciutiyated  the  piemlaee  ever  ainoe,  dalminff 
oomplete  title  by  the  adveiae  poaaewion  of  himaeO 
and  nia  grantora,  and  never  reoosniaed  any  right  in 
the  plaintiff,  hlaoondnot  ia  a  anflBoTent  denial  of  plaint- 
ilFa  riffht  to  warrant  the  latter  in  bringing  the  action, 
and  it  la  of  no  importance  tiiat  aa  a  witneaa,  he  neither 
admitted  nor  denied  the  plaintiff's  right. 

A  defendant  in  ejectment  cannot,  for  the  parpoae 
of  defeating  the  action,  rely  upon  the  non-joinder,  aa 
defendant,  of  any  person  occupying  the  premisee  with 
him  under  a  daim  of  riaht  that  is  merely  subordinate 
to  and  wholly  inseparafle  from  his  own  possession. 

Amanletnls  son  have  money  towards  buying  a 
farm  and  lived  with  him  upon  it,  working  all  over.it, 
receiving  a  certain  proportion  of  the  oropa  and  occu- 
pying certain  rooms  in  his  house,  exclusively,  daim- 
mg  a  right  to  remain  on  the  premises.  Held,  that  theae 
fisota  did  not  in  themaelvea  make  it  necessary  to  im- 
plead him  as  a  joint  defendant  with  hia  aon  in  an 
action  of  ^ootment. 


6hi9  jBupFeme  Gsurt  Repert. 


Boa.  Joaa  W.  Oxn,  CM^  JutHet. 


HoM.  Wbuam  Warn. 
Hoi.  W.  W.  Ji 


Hov.  Qwoman  W.  MolLTAm. 
Hov.  NiOHOi.Af  Lovawoani. 


Obiwnfritf,  OMo^  Deo.  6,  1882. 
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No.  1864.  Peters,  Reeker  A  Oo.  v.  Marietta  A  Cincin- 
nati R'y  Co..  as  reorganised.  Error  to  the  Diatrict 
Court  of  Scioto  County.  W.  A.  Hutchina,  M.  A. 
Daugberty  and  E.  F.  Munter  for  plaintiHk;  W.  T. 
Me(9intiek  and  Moore  A  Newman  for  defendant. 

1886.  J.  Petera  A  Co.  v.  MarfetU  A  Cincinnati  R*y 
Co.,  as  reoffganiasd.  Error  to  the  District  Court  of 
Scioto  County.  W.  A.  Hutchins,  M.  A.  Daugberty 
and  E.  F.  Hunter  for  niaintlffb ;  W.  T.  MoClintick 
and  Moors  A  Newman  for  defendant. 


1886.  MeConnell,  BoUea  ds  Co.  V.  Mariikta  A  Onaia- 
nati  R'y  Co.,  as  reoiganiaed.  Error  to  the  Diatriol 
Court  of  Soioto  County.  W.  A.  Hutchina,  M.  A. 
Daugberty  and  E.  F.  Hunter  for  jilaintiA;  W.  T. 
MoCUntIek  and  Moors  A  Newman  fdr  detaidani. 

1867.  D.  Lewia  ds  Co.  «.  Marietta  A  CInelnBaM  Wj 
Co.,  as  rrorganiaed.  Error  to  the  District  Coui  eif 
Soieto  County.  W.  A.  Hutchin%  M.  A.  Daogbeity 
and  E.  F.  Hunter  fOr  plaintiA:  W.  T.  ModlBtiek 
and  Moors  A  Newman  for  defendant. 

1888.  H.  Jm  Ch^man,  Trustee  Aojl  v.  Marietta  A 
dndnnaU  R'y  Co.,  aa  reorganiasd.  Brtor  to  the  Dia- 
trict Court  of  Scioto  County.  W.  A.  Hntdiina,  M.  A. 
Daugberty  and  B.  F.  Hunter  for  plaintiff;  W,  T. 
McCJuntlek  and  Moore  A  Newman  for  defendant, 

1868.  Jackaon  Fninace  Co. «.  Marietta  A  dndnnaH 
R*y  CO.,  as  rsorganlaed.  Error  to  the  Diatrict  Oovii 
of  Scioto  County.  W.  A.  HutdUna,  M.  A.  ^ 
and  E.  F.  Hunter  fOr  plaintiff;  W.  T.  MeCUnl 
Moore  A  Newman  Ibr  defendant. 

1870.  Jm  C.  Roblnaon  A  Co«4i.  Marietta  A  dndanatt 
R*y  Co.,  aa  reorganlaed.  Error  to  the  District  Couit 
of  Sdoto  County.  W.  A.  Hutefain%M.  A.  Daogbeity 
And  E.  F.  Hunter  for  plalntlfll;  W.  T.  Me^ntkk 
and  Moors  A  Newman  for  defendaat, 

1871.  Oeorp  Davia,  Adm'r,  etc.,  «.  Marietta  A  Ctai- 
dnnati  R'y  Co.,  aa  rsorganlaed.  Error  to4be  Dlatrlet 
Court  of  Sdoto  County.  W.  A.  Hutdilna.  M.  A. 
Dougherty  and  E.  F.  Hunter  for  pklntilr;  W.  T. 
McCJuntlok  and  Moore  A  Newman  for  defendant. 

187SL  Hamden  Furnace  Co.  v.  Marietta  A  Cincinnati 
R'y  Co.,  aa  reoiganiaed.  Error  to  the  Diatrict  Court 
of  Sdoto  County.  W.  A.  Htttdiina|M.  A.  Dan|die:ty 
and  E.  F.  Hunter  for  plaintiff;  W.  T.  MeCUntlok  and 
Moore  A  Newman  fdr  defendant. 

1878.  E.  B.  Oreen  A  Co.  «.  Marietta  A  Clndnnatl 
R'y  Co.;  as  reoiganiaed.  Error  to  the  Dlatriot  Couit 
of  Sdoto  County.  W.  A.  Hutdiiiia,M.  A.  DMgherty 
and  E.  F.  Hunter  Ibr  plaintillk;  w.  T.  MoODntlQk 
and  Moors  A  Newman  Ibr  defendant. 

1874.  Star  Furnace  Co.  «.  Marietta  A  Clndnnatl  R'y 
Co.,  as  reorganised.  Error  to  the  District  Court  of 
Sdoto  County.  W.  A.  Hutchina.  M«  A.  Daugberty 
and  E.  F.  Hunter  Ibr  plaintiff;  w.  T;  MeCUntIck  and 
Moore  A  Newman  for  defendant. 

1876.  Norton,  Oampbdl  A  Co.  «.  Marietta  A  dndn- 
nati  R'y  Co.,  as  reorganiasd.  Error  to  the  IHatrld 
Court  of  Sdoto  County.  W.  A.  Hutqhina,  M.  A. 
Daugberty  and  E.  F.  Hunter  for  plalntiflb;  W.  A. 
McC9intiok  and  Moore  A  Newman  for  defendant, 

1876.  Board  of  Commlsdoners  of  Wood  County  «. 
Chio  ex  reL,  Lewia  E.  Holts.  Error  to  the  Dlaulet 
Court  of  Wood  County.  Tyler  A  Meehan  for  plaintiff; 
C.  J.  Swan  for  defendant. 

1877.  William  Covert  et  aL  v.  Jamea  Covert,  Jr.  M 
al.  Error  to  the  Diatrict  Court  of  Cuyahoga  Cbuaty, 
Ramsey  A  Ramaey  and  C  E.  Pennewell  for  plslntUm ; 
A.  J.  Marion  and  D.  W.  Csnfleld  for  def enoanta. 

ASSIGNMENTS  FOR  ORAL  ARGUMENT. 

179.  JeArey  v.  Cohen.    Error  to  District  Oouzt  of 
Franklin  County. 

109.  Rockefeller  et  al.  V.  Tlmmina.    Error  to  Dia- 
trict Court  of  Cuyahoga  County. 

nmndaift  Dee*  14. 

1808.  Ohio  ex  rd  G.  W.  Drake  «.  Jamea  R.  Cssey. 
Error  to  the  District  Court  of  Hamilton  County. 
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nissoLimov  of  paxivbiship. 

By  mutual  consent,  the  firm  of  Lord  A  Bowman, 
Job  Printers,  and  Publishers  of  the  Ohio  Law  Jour- 
nal, is  this  day  dissolved,  Charles  O.  Lord  retiring 
fh>m  the  firm. 

J.  H.  Bowman  will  continue  the  publication  of  the 
Ohio  Law  Journal,  and  will  continue  the  Job  Print- 
ing business  connected  therewith,  succeeding  to  all 
the  interest  of  said  Charles  G.  Lordtin  said  business, 
and  will  receive  and  receipt  for  all  debts  due  the  firm, 
snd  assumes  and  will  pay  all  the  liabilities  thereof. 

Chablrs  G.  Lobd, 
J.  H.  Bowman. 

Colnmbus,  O.,  Dec.  1, 1882. 


THX  8VPBSMS  OOUBT. 

There  was  a  new  departure  at  the  opening 
of  the  Rupreme  court  on  last  Wednesday  morn- 
ing which  should  now  be  permanently  ad- 
hered to.  As  the  judges  entered  the  room,  all 
the  attorneys  present,  of  whom  there  was  quite 
a  number,  arose  and  remained  standing  until 
the  judges  were  seated  and  the  court  formally 
opened.  This  form  of  respect,  which  is  strictly 
observed  in  the  Supreme  Court  of  the  United 
States  and  in  many  of  the  circuit  courts,  is 
due  from  the  members  of  the  bar  to  the  court 
of  last  resort  in  Ohio.  It  is  hoped  that  in  the 
future  it  will  be  observed. 


♦  »^ 


The  following  named  gentlemen  were  ad- 
mitted by  the  Supreme  Court  on  Wednesday, 
lait,  to  practice  in  the  courts  in  this  state  : 
George  P.  Phibbs,  Clev.eland;  Charles  S. 
Cherrington,  Columbus;  George  B.  Rose^ 
Elyria,;  Albert  E.  Lynch,  Cleveland;  Frank 
Higby,  Cleveland ;  Cassius  M.Roberts,  Chilli- 
cothe;  James  Dick  Ermston,  Cincinnati; 
Sidney  E.  Mudd,  Washington  C.  H.;  W.  A. 
Rieter,  Miamisburg ;  T.  W.  Hutchins,  Warren. 


i»  * 


«  AVOTHXB  FOBT  TAXSV.*' 

"  One  by  one  the  states  are  falling  into  line 
in  regard  to  woman's  admission  to  the  bar. 
Connecticut  is  the  last  heard  from.  If  she 
can  plead/why  not  let  her  judge?  If  a  wo- 
man should  be  pronfoted  to  the  Bench,  how 
would  she  evade  the  democratic  prejudice 
against  the  wearingofj^oi9i» by  judges?  Will 
some  female  brother  in  law  please  answer?  " 

We  clip  the  foregoing  from  the  Ihcifle  OoaH 
Law  Jourrialj  which  does  not  se^m  to  know 
the  extent  to  which  the  judicial  ermine  has 
been  worn  by  lovely  woman. 

The  Countess  ^of  Pembroke  was  sheriff  of 
Westmoreland  before  the  era  of  magna  charta, 
and,  being  at  that  period  a  judicial  officer,  sher 
held  a  court  and  exercised  the  power  of  a  sub- 
ordinate judge,  and  sat  with  the  judges  on  the 
bench  at  the  Appleby  assizes.  Eleanor  was 
appointeS  to  fill  the  office  of  lord  keeper  of 
England,  and  actually  performed  the  duties 
of  the  lord  chamberlain  in  person.  King 
Henry  III  in  the  year  1235  appointed  her 
lady  keeper  of  the  great  seal,  which  post  she 
held  for  nearly  a  year,  and  performed  all  the 
judicial  and  ministerial  duties. 
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The  Coanfets  df  Rtohm^ad;  mother  of  Henry 
VIIl,  And  I4d7  Bartl^it  were  botB  a^poihted 
JQ8tioe«  of  the  peace,  and  $l  third  liAdy,  who 
was  H  magistrate,  actually  fiat  upon  the  beboh 
at  the  assises  and  sessions  in  the  county  of 
Snflblk.  VarioQs  judicial  inquiries  respecting 
freehold  property  were,  in  the  reign  of  Rich- 
ard II,  made  before  *'  divers  lords  and  ladies." 
It  is  gravely  stated  by  many  old  legal  writers, 
whose  opiAions  are  entitled  to  respect,  that 
women  are  disqualified  to  become  arbitrators ; 
but  the  better  opinion  now  is  that  they  may  be 
so,  on  the  ground  that  every  person  is  entitled 
to  select  any  person  he  likes  for  his  judg  e,and 
he  cannot  afterward  object  to  the  inoompe- 
tenby  of  those  he  has  chosen  to  act  as  arbi- 
trators on  his  behalf.  The  duchess  of  Suffolk, 
in  the  reign  of.  Edward  IV,  acted  asarbitrator 
before  she  married,  and  the  legality  of  her 
appointment  And  the  exercise  by  her  of  this 
office  were  not  disputed. 


m  90 


HOW  SUIT  nr  fatob  of  MXVOBS  SHIXX  BI  BlOVeHT 

nr  osxo. 

In  the  case  of  Kent  v.  The  American  Life 
Insurance  Company,  pending  in  the  Circuit 
Courtof  the  tJnited  States,  at  Columbus,  the 
suit  was  brought  by  a  person  describing  him- 
^df  as- guardian  of  his  wards,  iiAtead  of  in  the 
name  of  the  wards  by  him  as  their  guardian. 

Judge  Baxter  held  that  this  was  not  proper 
unless  the  statute  of  Ohio  changed  the  com- 
mon law  rule,  and  upon  the  statute  which 
provides  that  an  infant  may  sue  by  his  next 
friend  or  guardian  being  read,  he  decided  that 
this  did  not  change  the  common  law  rule 
and  that  the  guardian,  could  not  maintain 
an  action  in  his  own.  name,  but  the  suit  must 
be  brought  in  the  name  of  the  wards. 

This  decision  is  important,  as  many  good 
attorneys  had  followed  the  opposite  practice. 


*<♦ 


W  ABBAn  OF  AfTOBIBT  10  OOBTISS  mnXtt 

m  ndxzMNiBT  von. 

In  the  United  States  Court  Wednesday, 
Judge  Baxter  rendered  an  impot'tant decision.. 
The  case  was  Jesse  Briley  v.  Samuel  HQlis, 
the  outgrowth  of  the  Well-known  hay-fork 
swindling  game,  where  farmers  signed  sup- 
posed harmless  contracts,  which  prove  to  be 
promissory  notes  and  a  warrant  of  attorney 
to  confess  judgment.    The  Sheriff  of  Belmont 


cdanty  was  sought  to  be  restAtined  ftoatk  exe- 
cuting an  ofdsr  of  Common  Pleas  Court  to  Qdl- 
leot  judgments  on  notes  of  this  kind.  TKe 
petitioners  charged  forgery  and  fraud.  I^e 
case  came  up  on  demurrers  to  the  petition 
whcih  were  overruled,  the  Court  holding  that 
warrants  of  attorney  to  confess  judgment  must 
be  made  to  some  attorney  by  name,  and  not 
generally  to  a.ny  attorney  in  the  State  or  else* 
where,  and  that  warrants  made  otherwise  are 
utterly  void  and  worthless.  This  if  held  by 
Stateoourts,  would  affect  amajorily  of  warrants 
held  by  bankers  and  other  business  men,  and 
virtually  declare  voidable  any  judgments 
hereafter  taken,  or  now  held  by  credi- 
tors, who  follow  the  usual  course  of  mak- 
ing judgment  by  confession  instead  of  serving 
the  makers  and  endorsiers  of  the  notes  with  a 
subpcena  and  allowing  them  the  usual  time  to 
file  their  answer  the  same  as  if  there  was  no 
warrant  of  attorney,  embodied  in  the  note. 
Judge  Baxter's  decision  certainly  antag- 
onizes repeated  decisions  of  the  Supreme 
Court  of  Ohio,  although  not  predicated  on 
the  particular  point  here  raised. 


whl— DxniB  OF  vov-ABdsnuLL  XBAL  asi. 

KXXBpAT-LAW  of  DXfXSXB. 


Wbbioh,  Bx'b  v.  WanoN.    Nov.  SB,  Ism. 

A  taetator  hAvIng  ezeoated  hia  will  |rivlng,  In  traal 
for  the  benefit  of  Els  eol*  end  only  eMld,  property 
ooneieting  of  non-eneeatnd  reel  satete  and  pexeonal 
property,  and  directing  that  **  in  osae  my  Mud  child 
■hoold  die  withont  iaeue  her  cerviving.  than  eU  end 
■ingnlar  the  property  ao  deviaed  shau  pees  ibilkd 
veat  in  my  hefta-mt-lan^/'  died  lektlng  anrrlvUig  him 
hia  aaid  child,  and  alao  Mawil^a  hreHMSriAidtwo 
Biatera  whosnrvtved  the  child.  Jw(d:  Tim*  Qpoa<tae 
death  of  the  child  without  iaaae«  the  widew  of  tha 
ttattftor  suoceedett  to  the  property,  under  the  win, 
aa  helTHit-law  6f  the  tSktMet. 

Error  to  the  Di8tH<:ft  Court  of  Darke  Obuntv. 

The  action  below  was  fei'  the  purpose  of  ob- 
taining a  oonBtructlon  ttf  the  iKst  will  and 
testament  of  Washingteb  A«  Weeten^  wko 
died  Anril  15, 1876. 

The  fdlowing  is  a  copy  of  the  WiU : 

For  the  purpose  of  settling  alid  ditooMte 
of  my  estate.  I,  Washington  A.  Weswm,  oi 
Greenville^  Ohio,  do  make  and  publish  iiiis, 
my  last  will  and  testament,  as  follows,  to  Wit: 

First.  I  give  and  (devise)  to  niy  beloved 
wife,  Martha  J.  Westpn,  one  hundred  shares 
of  stock  in  the  Farmers'  Natiofial  Batik,  of 
Greenville.  Ohio,  in  her  own  right,  (with  au- 
thority to  ner  to  draw  and  reeeive  all  divi- 
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denAr)  ftt  her  own  sopcraie  iM»  snd  stfpporf. 

SB6otid.  I  giwi amd device  tomy  oliien nolr 
flurriviteg,  Lucy  Oreien  and  Aon  Haaselnum. 
cf  Bteyton,  Ohio,  each  thirty  diareff  of  sata 
bank  stock  with  the  limitations  foUowins  : 
They  are  each  to  driiw  the  dividends  on  the 
shares  so  beoaeathed  daring  their  separate 
lives,  if  said  Mink  shoold  so  king  continue  to 
exist  and  do  baiiness  as  such,  and  in  case  the 
same  should  terminate  during  said  time  then 
the  proceeds  of  the  same  shaU  be  reinvested 
by  my  executors  hereinafter  named^  and  the 
gains  and  interests  arising  flrom  said  invest- 
ments, shall  be  paid  to  eacn  of  them  in  like 
manner  during  their  said  lives,  and  at  their 
death  the  one  full  and  equal  half  shall  go  to 
their  heirs,  or  a(s  they  may  bv  will  direct,  and 
the  other  half  thereof  to  my  beloved  daughter 
Mary  on  her  arrival  at  the  age  of  majority. 

Third.  I  give  and  devise  to  Ellen  W.  Green, 
wife  of  John  W.  Oreen,  fifteen  shares  ai  saia 
bank  stock  in  her  own  right. 

Fourth.  I  further  give  and  devise  to  my 
wife,  the  said  Martha,  the  property  where  we 
now  reside,  being  lot  seventy-seven  (77), 
seventv-eight  (7o),  eightjr-three  (88).  and 
part  of  eighty-four  (84),  in  GreenviUe,  for 
and  during  tl^e  term  of  her  natural  life,  with 
all  the  rents,  issues  and  profits  thereof  to  be 
held  by  her  in  lieu  of  dower  in  my  reaJ  es- 
tate, ofwhich  I  maV  die  seised ;  ana  I  fiirther 
give  and  devise  to  her  all  my  houfiM)hold  goods, 
ramiture  and  efEdcts  of  whatever  character  so 
being  in  my  house  at  the  time  of  my  decease 
to  be  taken  by  her  withobt  appraisement, 
and  without  any  other  or  further  accounting 
ihendi. 

Fifth.  I  give  and  devise  to  Mrs.  Elisa  J. 
Waring,  the  wife  of  niy  friend  Francis  War- 
inc.  twelve  (12)  shares  of  stock  now  owned 
and  held  by  me  in  the  Greenville  Building 
and  Savings  Association,  of  Greenville,  Ohio, 
in  her  own  right. 

Sixth.  I  give  antd  diTviie  to  Sophy  Waring, 
the  daughter  of  my  saidfriend,  four  (4)  shares 
of  M(id  itock«  tod  to  Lucy  Wilson,  sister  of  my 
said  wife,  the  remaining  four  (4)  atastres  at 
said  Building  Associtftion  stock,  and  I  hereby 
charge  my  e^^outoir,  hereinafter  named,  with 
the  jMmnent  of  the  dues  and  charges  on  each 
or  said  riiares  of  said  Building  Association 
stock  until  the  same  shall  be  fully  paid  out, 
80  that  the  same  may  pass  to  said  legatees  at 
the  fiill  par  value  thereof  of  two  hundrkl  dol- 
lars per  share  without  any  oharg<9s  or  ex- 
penses to  them. 

Seventh.  I  give  and  devise  to  my  friend, 
Mrs.  Ann  G.  Putnam,  seven  hundred  dollars 
(1700.00)  in  money,  to  be  paid  to  her  by  my 
executors  as  soon  asthe  same  can  be  conven- 
iently done  after  my  decease. 

Eighth.  I  direct  that  my  executots  deliver 


to  my  nephew,  Jckn  W.  Ore»n,  a  certain  ima 
held  by  me  on  Green  A  Heron  tot  ttie  sum  of 
tw«ttty-fiye  hundrotf  doHars  (•2;600.00),  mif 
rcMiMed,  which  I  hereby  |five  to  him  nnleif 
I  shall  have  ttaaiti  other  oisposition  of  tlM 
same  during  my  life. 

Ninth.  Subject  to  these  bequests  I  hereby 
order  and  direct  that  sOl  the  residue  of  tty 
estiate,  real  and  personal,  of  whatsoever  naiM 
or  character,  pass  to  and  vest  in  my  wifcj 
Martha  J.  Weston,  my  brother,  Joseph  L. 
WestoUi  and  my  friend,  Thomas  B.  Waring, 
aa  my  executors  of  this,  my  last  wilf  and  Um^ 
tament,  tor  the  uses  ana  trusts  foUowin^ : 
That  is  to  say,  they  are  to  manage  my  said 
estate  to  the  best  advantage,  colkct  moneyif 
andrents,  receive  dividends  on  stock  and  se- 
curities, and  from  time  to  time,  as  the  same 
becomes  due^  reinvest  the  same  in  real  or 

SenK>nal  estate  and  securities  as  they  may 
eem  most  for  the  interest  of  my  said  estate, 
until  the  arrival  of  my  dear  child  Mary  at  full 
age,  when  the  same  snidl  pass  to  and  vest  in 
her  as  my  sole  and  only  heir 

Tenth.  I  further  order  and  direct  that  in 
case  my  said  child  should  die  without  issue 
her  surviving,  then  all  and  singular  the  es- 
tate so  devisM  shall  pass  to  and  vest  in  my 
heirs  at  law. 

Eleventh.  I  do  hereby  authorise  and  em- 
power my  said  executors,  or  the  survivors 
or  the  survivor  ct  them  at  any  time 
that  they  deem  it  advisable  so  to  do,  to 
sell  my  said  real  estate  or  any  portios 
of  the  same,  and  oonvey  the  same  by  good 
and  sufficient  deeds  therefor  as  fully  as  I 
might  myself  do  if  living.  And  I  further  di- 
rect, and  I  so  requ^  the  probate  court  of  said 
county,  thai  my  said  executors,  nor  either  of 
them,  be  reauired  to  give  bonds  Ayr  the  exe- 
cution of  this  trust,  as  I  have  absolute  6otx- 
fidence  in  their  intcqpdty.  And  I  forther  ain- 
thorise  my  said  executors,  should  my  wife  at 
any  time  so  deemi,  to  join  with  her  in  the 
sale  of  the  homestead  property  so  devised  tof 
her,  and  reinvest  the  proceeds  in  other  prop- 
erty, or  bonded  or  other  seionritiiM,  the  pro^ 
oeeda  of  which  shall  eO  to  heir  during  life  ari 
pfovided  in  the  fourtn  rteim  of  this  wilL 

Twelfth.  I  nominate  and  appoint  riiy  said 
wife  guarAan  of  the  person  of  otir  dsEiq|lmr 
Mary  during  her  minority. 

In  testimony  whereof  I  have  hereto  set 
my  hand  and  seal  this  16th  day  of  April, 
18^6.     Washinoton  A.  WttTOfN.      [mAL.\ 

The  testator  left  surviving  him,  nis  wife 
Martha  J.,  his  daughrer  Mary,  and  one  brother 
and  two  sisters  ci  the  whole  blood,  namely, 
the  plaintiff  Joseph  L.  Weston,  and  Lucy 
Green  and  Ann  Hasselman,  mentioned  in  the 
second  item  of  the  will.  Mary  died  in  July^ 
1876,  at  the  age  (rftein  months. 
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At  the  date  of  the  execation  of  the  wiU,  the 
teetator's  wife  was  aboat  thirty-eight  years 
ef  affe,  the  mother  of  two  children  by  a  former 
husband,  one  thirteen  years  of  age  and  the 
other  nine,  who  had  been  members  of  the  tes- 
tator's family.  Joseph  L.  Weston  was  about 
fifty-eight  years  old  and  possessed  of  prop- 
erty worth  si ztjr  thousand  dollars.  He  hiul 
never  been  married.  Mrs.  Green  was  sixty- 
six  years  of  age  and  the  mother  of  one  son, 
John  W.  Green,  mentioned  in  item  eight  of 
the  will.  Mrs.  Hasselroan  was  rixty-eight 
years  old,  and  had  no  children.  The  sisters, 
who  owned  but  little  property,  had  lived  with 
Joseph  L.  for  the  past  twenty-five  years,  and 
had  received  from  the  testator  from  126.00  to 
f80.0C  per  month  djiring  that  period,  and 
had  within  that  iieriod  cared  for  one  child  of 
testator  by  his  first  wife  for  four  months 
from  the  death  of  its  mother  to  its  own  death, 
and  another  child  of  testator  by  his  second 
wife  from  her  death  to  its  own  at  the  age  of 
five  years.  The  testator  died  at  the  age  of 
sixty-two,  leaving  nn  estate  (real  and  per- 
sonal) worth  165,000. 

The  above  state  of  facts  is  the  substance 
of  the  testimony  set  forth  in  a  bill  of  excep- 
tions taken  in  the  district  court,  before  which 
the  case  was  tried  on  appeal  iroux  the  court  of 
common  pleas. 

The  district  court  found  that  Martha  J. 
Weston,  widow  of  the  testator,  took  as  ''  heir- 
at-law  "  of  the  testator  under  the  tenth  clause 
of  the  will. 

McIlvainx,  J. 

The  judgment  in  this  case  was  recorded 
some  weeks  since;  at  which  tinie,  it  was  an- 
nounced that  no  further  report  would  be  made; 
but  since  that  time,  upon  a  suggestion  from 
the  bar,  that  the  decision  is  not  in  harmony 
with  Jones  v.  Lloyd  83  Ohio  St.  672,  the  case 
has  been  placed  in  my  "hands  for  report. 

The  principal  question  in  the  cose  arises  on 
the  lOtu  item  of  the  will  which  reads  as  fol- 
lows : 

^'  Tenth.  I  further  order  and  direct  that  in 
case  my  said  child  should  die  without  issue 
her  surviving,  then  all  and  singular  the  es- 
tate so  devised  shall  pass  to  and  vest  in  my 
heirs  at  law." 

The  "  estate  so  devised "  consists  of  non- 
ancestral  realty,  and  personal  property  given 
by  the  9th  item  tothechild,Mary,  descril]^  by 
the  testator  ^'  as  my  sole  and  only  heir."  This 
child  having  died  *'  without  issue,  her  surviv- 
ing," the  question  is,  to  whotp  aoes  the  es- 
tate pass  under  this  item  of  the  will  ?  To  the 
widow  of  the  testator,  or  to  his  brother  and  sis- 
ters? If  the  testator  had  died  intestate  and 
without  children  surviving  him,  this  estate, 
both  real  and  personal,  would  have  passed  to 
and  vested  absolutely  in  the  widow,  under  the 


statute  ofdesoentanddistributionof  March  14» 
1853,  as  amended  April  16, 1862,  and  March  4» 
1866.  And  under  the  same  statute,  if  the  testa- 
tor had  died  childlessand  intestate,  seised  of  an 
ancestral  estate,  the  same  would  have 
passed  to  and  vested  in  his  brother  and  sis- 
ters mJpect  to  a  life  etUUe  in  the  widow.  And 
again,  if  the  testator- s  daughter,  Mary,  had 
taken  this  propertv,  upon  the  death  of  her 
father,  either  by  inheritance  or  devise  in  fee 
absolute,  the  real  estate  being  in  her  ancestral 
property,  would  upon  her  death  i  have  passed 
to  and  vested  in  the  brother  and  sisters  of  her 
fniher  mbjeci  U>  a  life  etUUe  in  her  moAeWf.  and  the 
personalty  would  have  passed  to  her  mother' 
absolAtely. 

Such  wiuf  the  law  of  descent  and  distribu- 
tion at  the  time  the  will  was  made,  of  which 
it  must  be  presumed  the  testator  hod  knowl- 
edge, it  is  quite  improbable  that  he  intended, 
in  the  event  of  Mary's  death  without  issue, 
that  his  brother  and'  sisters  should  take,  a$ 
hie  heire  at  law  subject  to  a  life  estate  in  the 
widow.  Such  woula  have  been  the  effect  under 
the  will  and  the  statute  of  descent,  as  to  the  re- 
alty, if  there  had  been  no  limitation  over  at 
Marv's  death ;  and  it  is  quite  plain,  that  if 
the  brother  and  sisters  take  at  all  under  this 
clause  in  the  will,  they  take  absolutely. 

And  it  is  just  as  improbable,  it  seems  to 
me,  that  the  testator  should  have  intended, 
infleribly,  to  designate  his  brother  and  sis- 
ters by  the  phrase,  "  my  legal  heirs,"  inas- 
much as  it  IS  indisputable  that  the  estate 
given  by  thisclaXise  in  the  will  is  greater 
than  they,  under  any  circumstances,  conld 
have  inherited  from  him,  his  wife  surviving; 
for  by  our  statute  of  descent,  as  between  the 
widow  and  the  brothers  and  sisters  of  an  in- 
testate«  even  in  respect  to  ancestral  estates^ 
the  widow-is  not  wholly  excluded  from  the 
inheritance. 

We  do  not  understand  it  to  be  disputed,  that 
the  person  or  persons  meant  to  be  designated 
in  a  will  as  "  my  heirs  at  law,"  are  presum- 
ably such  as  would  have  inherited  in  case  of 
intestacy;  save  only,  .as  is  contended,  the 
identification  of  heirs  is  to  be  mode  bv  the 
common  law  rules  of  descent,  which  excluded 
the  widow. 

In  support  of  this  contention,  it  is  claimed 
that  a  husband  or  wife  relict,  who  succeeds  to 
tfte  estate  of  the  deceased  husband  or  wife, 
cannot,  in  a  legid  sense,  be  called  ejihrnr;  and 
Ganch  v.  St.  Louis  M.  L.  Ins.  Co.,  88  111.  261,  is 
relied  on  as  authority.  We  think  the  case 
cited  is  directly  against  the  claim.  Thepoint 
there  decided  'is,  that  one  taking  a  aower 
estate  does  not  succeed  u)  it  as  an  herr;  but 
Raw80i\v.  Rawson,  62  DI.  62,  and  Richards  v. 
Miller,  62  HI.  417,  are  approved,  which  held 
that  a  wife  or  husband  relict  whotalns  under 
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the  law  *  *of  descent,  takes  as  heir.  And  such 
we  think  'is  the  legal  meaning  of  the  -m^td. 
Browerv.  Hunt,  18  Ohio  St.  311. 

We  readily  concur  in  the  proposition  laid 
down  in  Jones  V.  Llo^dy  Aipra,  that  the  term 
heirs^  when  used  in  a  will,  is  flexible,  and 
should  be  so  construed  as  to  give  effect  to  the 
manifest  intention  of  the  testator  as  ascer- 
tained by  a  due  consideration  of  all  the  pro- 
visions of  the  will.  But  this  proposition  in 
no  wise  conflicts  with  the  well  established 
rule  of  construction,  that  technical  words  us^ 
in  a  willy  should  have  their  strict  technical 
meaning  unless  it  appears,  that  the  testator 
Qsed  them  in  some  otner  and  secondary  sense. 

Bv  the  will  in  Jones'  case,  a  husband  had 
made  provision  for  the  support  of  his  widow, 
and  in  lieu  of  dower,  ana  provided  further, 
tbat  if  the  widow  should  assert  her  right  to 
dower  and  distribution  under  the  statute,  then 
certain  property,  which  under  the  provision 
for  her  support  would  have  vested  in  the 
widow,  should  be  ''  shared  equallv  among  my 
heirs';"  plainly  indicating;  that  the  person  or 
persons  meant  oy '^  ray  heirs,''  were  otner  than 
tlie  widow.  The  widow  in  that  case  would  have 
been  the  heir  of  the  husband,  had  he  died  in- 
testate ;  but  the  court  found,  frpm  the  context, 
that  the  husband  in  his  will  had  not  used 
the  word  heirs  in  its  technical  sense, 
and  so  excluded  the  widow  from  the  provision 
cf  the  will  made  in  favor  of  the  heirs  of  the 
testator.  An  equally  noticeable  instance  in 
which  the  word  heirs  has  been*  used  in  a 
flecondarv  sense,  is  found  in  the  4th  proposi- 
tion intne  m/Uabut  of  that  case,  in  which  the 
words  **  my  heirs  "are  construed  to  mean  "  my 
next  of  kin,  or  heirs  according  to  the  statute 
of  distrihution, exclusive  of  my  wife;"  plainly 
showing,  by  reference  to  the  statute  or  distri- 
bution of  personal  property,  that  the  word  is 
used  in  tne  sense  of  distributees.  In  this 
sense,  the  widow  in  thfs  case,  would  have  suc- 
ceeded as  heir  to  all  the  personal  property  if 
her  husband  had  died  intestate  and  childless, 
or  upon  the  death  of  the  child,  if  the  husbana 
had  died  intestate ;  but  in  no  event  could  the 
brother  and  sisters  have  succeeded  to  the  per- 
aonalty  under  the  statute  of  distribution,  save 
only  in  case  both  wife  and  child  had  died  be- 
fore the  testator, — an  event  clearly  not  con- 
templated. 

But  there  is  nothing  in  this  will,  or  the  cir- 
cumstances surrounding  the  testator  at  the 
time  of  making  the  will,  that  can  ju^tify  a 
departure  from  the  ordinarv  and  legal  mean- 
ing of  the  word.  It  is  said,  indeed,  that  the 
phrase,  '*  heirs  at  law  "  is  used  in  the  plural 
number,  while  if  the  widow  alone  was  in- 
tended, it  should  have  been  used  in  the  singu- 
lar. This  is  not  enough.  The  term  used  re&rs 
to  a  class,  and  the  class  cannot  be  deprived  of 


the  bounty  merely  becliuse  the  number  of 
persons  composing  the  class  does  not  corre- 
spond with  the  number  of  the  noun  used  in 
describing  it;  and  as  to  this  property,  it  is 
quite  clear,  that  if  the  testator  had  aied  in- 
testat^,  a  condition  necensary  to  the  relation 
of  ancestor  and  heir,  his  brother  and  sisters 
would  not  have  been  classified  among  his 
heirs. 

We  think  the  unmistakable  intention  of 
the  testator  was,  that  the  property,. in  case  of 
the  death  of  hisuaughter  Mary,  without  issue 
her  surviving,  should  take  the'identical  course 
under  the  will  it  would  have  taken  underthe 
statute  if  he  had  died  childless  and  intestate* 
The  time  when  the  ''  heirs  at  law  "  were  to 
take  under  the  will,  was  at  the  death  of  Mi^ry 
without  issue.  The  number  of  persons  who 
might,  at  that  time,  stand  in  the  relation  of 
heirs  to  him  in  respect  to  this  property,  was 
unknown,  to  him;  hence  the  number  of  the 
noun  used  in  designating  the  class,  does  not 
indicate  the  testator's  intention  as  to  the  par- 
ticular person  or  persons  who  should  take  un- 
der this  clause  in  the  will.  If  his  widow  was 
then  living,  she  was  the  beneficiary  intended. 
If  she  was  not  living  at  that  time,  nis  brother 
and  sisters  were  the  persons  intended ;  and  if 
they  or  their  legal  representatives  were  not 
living,  his  next  of  kin. 

Judgment  afSrmed. 

[To  appear  in  38  Ohio  St.] 

Shis.— Gsupb  sf  Gsmnisii  Plead, 

(OUTAHOOA  QOUHTT.) 

imiTAiiovs  OF  Aonon  aeAnrsr  stockholdxbs. 

Baldwin  V.  Atwatbb'O&al  Oo.    September,  1S8&. 

The  opinion  states  the  case. 

Hamilton.  J. 

The  petition  in  this  case  is  one  in  equity, 
brought  against  the  company  and  its  stock- 
holders by  these  plaintim,  who  obtained  a 
judgment  which  is  still  subsisting,  the  object 
of  the  petition  being  to  subject  unpaid  stock 
subscriptions. and  luso  the  indivioual  liabil- 
ity of  tne  stockholders  to  the  payment  of  he 
plain tifis'  claim  and  for  an  adjustment  of  i  .^ 
amounts  due  by  the  company  to  its  several 
creditors,  and  for  a  judgment  or  decree  deter- 
mining the  amount  of  assets  on  hand,  order- 
ing a  distribution  of  them,  subjecting  the 
stockholders'  liabilitv  upon  unpaid  subscrip- 
tions and  the  individual  liabiliti^  to  the  par 
ment  of  the  claims  of  the  plaintifis  ana  fui 
other  creditors  who  may  choose  to  come  in 
and  take  advantage  of  this  proceeding,  the 
suit  being  brought  by  the  plaintifis  them- 
selves as  well  as  all  other  creditors.  One^  of 
the  defenses  as  to  the  second  cause  of  action 
in  this,  case,  which  is  to  embrace  the  statu* 
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Uffj  ItobUity  of  the  ftookboldenk  U  thai  tbn 
idmlnlimiom  of  one  Bewett  vho  vere  made 
wrfies  to  thii  peUlipp  ip  fcBrnu^  are  witblo 
Uio  jtiriedietion  of  tbie  coQiti  f  nd  haFe  not 
been  iertea  ir  ith  piooeee)  and  therefore  tbete 
i«  #  def eot  tf  Mrtiee. 

Anoiber  aeieMe'is  tbat  tbe  debt  ened  upon 
$n  Ibie  eeee  and  repreeented  Inr  tbe  plaintiff 
a  jndjpdCient  tbat  was  rendereaagaibat 


^ 
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tbe  oompai^T  on  tbe  S9tb  of  October,  187$,  and 
be  avere  ibit  tbe  compknir  at  tbat  date  and 
eter  sinee  bate  been  wboUr  insolvent,  and 
that,  iheteftffoj  tbeliabmt/  to  ibis  suitr-tbe 
itockbolden^  liability  to  tbis  sait— ameemore 
tban  mt  yeais  agoi.  ati4  it  is  iherefoie  barred 
by  the  rtatnte  ofliinitntions. 

▲  demurrer  is  filed  to  these  defenses  by  tbe 
plaintifii  and  aleo  another  denmner  by  *Q>- 
either  party  who  see^ins  to  be  a  creditor,  and  it 
is  upon  the  bearing  of  these  demnriers  that 
tbe  ttme  comes  before  the  oonrt. 

As  fp  tbe  defenee  set  op  in  the  anawer  of 
IngersdQ— that  the  administratoirs  of  Hewett 
are  wiibin  tbe  county  and  they  have  not  been 
aerr^  vith  process  and  tberw^re  there  is  a 
defect  of  partiesr— I  think  it  constitutes  node? 
fenae  to  mis  action ;  they  are  made  partiee 
and  they  simply  have  not  yet  been  served. 
The  demurrer  tnen  in  that  respect  will  be 
sustained  to  that  defenHe. 

But  the  main  issue  and  the  main  contention 
before  tbe  court  is  as  to  whether  the  statute 
of  limitation  has  run  against  this  daim ;  and 
that  question  is  to  be  aetermined  mainly,  I 
appiMiend,  upon  tha  foot  of  whether  or  not 
tne  obligation  of  these  stockholders  which 
they  hate  cmbc  under  in  reference  to  their 
inatyidnal  liability,  is  a  contract  obligation^ 
or  a  statutory  obli|[at]on,  and  if  a  contract  ob-" 
ligation,  whether  it  be  one  in  writing.  If  it 
be  in  writing,  then  their  liability,  it  is  con- 
ceded, runfl^  under  our  statute,  for  fifteen  years. 
If  it  be  an  implied  contract  or  a  statutory  lia- 
bility, then  the  claim  is  barred  in  six  vears  un- 
less there  exists  something  else  in  this  case  to 
take  it  out  of  that  statute;  or«  in  Other 
words,  unless  it  be  true  that  the  statute  does 
not  begin  to  run  upon  tbe  more  insolvency  of 
the  company,  but  oegins  to  run  when  toat 
insolvency  is  ascertained. 

The  constitutional  provision  in  reference 
to  dues  from  corporations  is  as  follows :  *'  Dues 
from  corporations  shall  be  secured  by  such  in- 
dividual liability  of  the  stockholders  and 
other  means  as  may  be  prescribed  by  law,  but 
in  all  such  cases  each  stockholder  shall  be  lia-' 
bie  over  and  above  tbe  stock  by  him  or  her 
Owned  and  any  amount  unpaid  thereon,  to  a 
further  sum  at  least  equal  in  amount  to  such 
stock." 

There  is  a  provision  also  of  tbe  statute, 
which  was  passed  for  the  purpose  of  carrying 


ont  that  proyision  of  the  Constitution,  whiab 
reside  in  enfartance:  «*  That  aU  stookholdais  rf 
any  railroad,  turnpike  or  plank  road,  magr 
netictelearapb  or  bridge  company^  est  shy 
joint  etecjt  company  ornnittd  under  tbe  snh 
visions  of  this  aOt,  abau  be  deemed  andlrid 
liable  to  an  amOnfit  equal  to  their  stock  aub- 
soribed  in  addition  to  said  stock}  for  tbe  puz^ 
nose  of  securing  the  creditors  of  such  company  .'^ 
It  has  been  suggested  that  it  is  possible  tbat  it 
is  an  ooU^iion  tbat  is  created  by  tbe  force  of 
the  Ck)nstltution  itself  and  therefore  npt  an 
obligation  created  by  the  statute  in  any 
sense,  and  therefore  does  not  foil  within  the 
statutory  proyision  in  reference  to  limitations 
that  provide  that  in  all  cases  tbe  statute 
shall  run  against  all  acts  or  all  causes  of  iustion 
created  by  tbe  statute,  but  that  it  ia  created 
by  the  Constitution  itself  and  falls  under  the 
tenth  subdivision  in  reference  to  tbe  statute 
of  limitations,  which  provides  for  a  limitation 
of  ten  years  in  reference  to  all  other  cases  not 
bereinoefore  provided  for,  being  an  action  for 
relief.  In  reference  to  tbat  sumect  I  am  in- 
clined to  the  opinion,  from  a  referonoe  to  all 
the  authorities  tbat  have  been  cited,  and  they 
have  been  very  numerous,  that  the  oUigatioa 
doea  not  grow  out  of  tbe  mere  passage  or  adop- 
tion of  this  dauae  of  the  Constitution,  nor  of 
tbe  merp  paseage  of  the  statute  upon  the  sub* 
Ject^  but  fms  arise  by  force  of  a  contract  obli- 
gation of  some  sort;  that  it  is  neither  in  a 
strict  sense  a  statutory  obligation  cfvaisi  by 
the  statute  nor  ii  it  preated  by  the  proviaiotii 
Of  tbe  Constitution  itself. 

Some  question  has  been  made  as  to  whether 
such  a  provision  in  tbe  Constitution  is  self-* 
executing  in  its  nature  and  could  beezecikted 
at  all  or  be  of  any  ^rce  or  validity  witbe«^ 
the  statute;  butUis  unnecessary  »  disruss 
tbat  question  in  the  view  that  I  take  ef  the 
matter,  for  in  either  eyent  it  seems  t^  ■»  to 
be  under  the  uniform  deciNOBSontbeMibipet; 
that  it  is  not  the.  mere  grafting  ^  the  charter 
tbe  adoption  6i  the  Constitutmi  ar  the  enact- 
ment of  the  statute  that  croat|9S  the  liability^ 
but  tbat  some  further  act  must  be  done  by  the 
stockholder  in  some  way  j^iving  bis  assent  and 
coming  under  the  provision  oi  the  law ;  that 
his  contract  thus  made  was  either  an  implied 
or  an  expressed  one — tbat  it  is,  in  short,  a  con- 
tract obligation. 

The  most  serious  question,  as  it  seems  to 
me,  in  this  whole  case  is,  whether  on  not  this 
is  a  contract  in  writing ;  it  is  said,  with  very 
much  force,  that  when  the  statute  prescribe* 
that  in  order  to  organip  the  company  under 
the  statute  there  must  'be  a  subacription,  it 

S>vides  the  method  how  it  shalU  be  donsi 
at  stock  books  shall  be  opened  and  sub- 
scriptions shall  be  taken,  and  tnat  subscription 
peing  in  writing,  pur  Supreme  Coort  baa 
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Mid:  That  the  ttockhol^erVi  liitbilitT  ojion 
hi0  mibscriptioni  40  far  |ui  it  melmteB  to  tha^jr- 
iDBot  0f  ajoQunts  thus  oantracted  to  be  jpaid, 
covered  b/  tt)e  etpcl:.  is  in  wn^iog.  Suph  waa 
the  hdidiag  in  the  20th  QbiQ  »at^,  m  the 
eaae  of  Warner  minBt  CaUender  et  al;  ibejr 
held  that  the  etock  salMcriptian  i^  a  coniract 
in  writing  and  that  tlie  atatute  of  limitation 
mne  against  it  fifteen  years  after  the  demand 
aiid  the  call  has  been  made  for  &  naymepi  of 
an  assessment  n^ipn  the  stock  ana  a  failni^ 
when  due,  by  the  tecmj^  of  the  call,  to  pay.  It 
commences  to  run  then,  so  that  it  may  be 
that  tot  some  portion  of  the  stock  subscription, 
as  stock,  tnat  the  statute  of  limitations  may 
|[u>t  rup  out  for  many  years ;  it  may  pe  a  sub* 
sisting  obligation  for  twenty,  thirty,  forty  x>r 
fifty  years  even :  that  ii  dejaendson  the  aissess- 
m^ntbeinff  maoe  by  the  directors  anjd  the jcsII 
being  maajs  and  the  refusal  to  pay ;  then  the 
statute  begins  to  run  against  toese  calls. 

It  is  further  said  that  it  is  entirely  imma- 
terial what  may  be  the  form  c^this  subscrip- 
tion. A  psriT  writing  bis  name,  sfoiply  tax- 
ing upon  a  subscription  hoo)c  acertain  amount 
of  stock,  need  not  write  out  his  con trs^t  in  jfull; 
and  ip  the  15tii  Ohio  State  ouz  Supreme  Court 
has  signified  by  an  expression  of  opinion  there 
t^at  tne  form  ,of  the  subscription  is  immate- 
rial and  it  is  immsAerial  whether  it  is  upon 
ths  stock  book  or  not.  Indeed  they  gp  so  fiir 
as  to  say  that  subscriptions  to  stock  in  astocK- 
hook  aie  not  at  all  essential,  and  not  the  onljjr 
means  by  which  companies  c^n  issue  their 
stock;  T  think,  therefore^  evep  if  all  the  terms 
of  the  contract  are  not  written  out  over  the 
snbecription  that  the  statute  steps  in  and  sup- 
plies the  terms  of  the  contract,  to  wit:  that 
Ihey  shall  pay  precisely  as  the  statute  desig- 
nates payment,  and  that  shall  be  implied  and 
add^  to  the  stipulations  which  they  have 
put  in  writing  and  becomes  a  part  of  the  con- 
tract, just  as  fully  as  though  it  had  been  writ- 
ten out  in  full  just  what  the  statute  prescribes 
shall  be  done ;  and  from  this  it  is  also  argued 
that  you  cannot  stop  with  mere  subscriptions 
and  payments  in  reference  to  the  stock,  but 
that  it  goes  further  and  should  go  further  and 
pnt  into  that  contract  other  statements  pro- 
vided by  statute,  to  wit :  The  statement  that 
they  will  become  liable  to  pay  their  individ- 
nal  liability  as  provided  by  statute  and  just 
fkB  fully  and  completely  as  though  it  had  been 
therein  written ;  and  there  is  a  good  deal  of 
force  in  that  suffgestion.  Iii  the  11th 
Ohio  State  a  case  known  as  the  boiler  case, 
where  certain  boilers  were  ordered  to  be  man- 
ufactured for  UM  in  a  manufacturing  estab- 
ment,^  it  was  held :  l^hat  the  parties  making 
it  for  a  particular  use  substantially  guaranteed 
and  warranted  that  the  boiler  shojuld  be  suit- 
uhle  for  the  purposes  designed,  and  that  any 


latent  defects  even  wexe  covered  by  that  war- 
nmty.  though  they  may  have  acted  in  perfect 
good  xaith,  and  that  nich  being  the  law  of  the 
case,  there  was  a  contract,  as  it  is  said,  a  stip- 
ulation of  the  contract  added  to  the  express 
terms  of  the  contract  by  the  law. 

It  is  also  stated  by  Mcllvaine.  justice,  in 
the  28  Ohio  St.,  in  the  case  or  Alexander 
against  Jacoby,  where  a  question  forose  as  to 
the  construction  of  a  bond,  wbo  might  sue 
upon  it  in  attachment :  Tbat  in  the  construc- 
tion of  that  b(md-we  were  to  take  as  well  the 
terpis  of  the  bond  as  the  Ifiw  under  which  it 
was  authorised,  and  that  it  was  to  be  constru^ 
tbe  same  as  though  the  siatuie  itself  was  ia- 
oorporated  in  the  bond  and  was  of  eoual  bind- 
ing force  and  validity  although  it  nad  been 
incorporated  in  the  pond. 

It  isaim>  said,  in  Parsons  on  Contracts,  page 
26  or  27  perhaps,  that  it  is  entirely  unneces- 
sary, when  parties  are  making  a  contract,  to 
put  m  what  the  law  itself  implies ;  that  it 
will  be  presumed  that  they  contracted  in  re/: 
erence  to  the  laW;  and  even  that  if  they  put  li 
in,  that  it  is  entirely  unnecessary ;  that  they 
would  hav^  put  it  in  had  their  attention  beeh 
called  tc  it,  but  they  must  be  conclusively 
presumed  to  have  inade  their  contract  witn 
reference  to  it.  The  contract  is  therefore  to 
be  interpreted  ss  though  it  were  in  and  stated ; 
but  all  of  these  questions  arise  out  of  the 
construction  that  is  to  be  placed  npon  a  bond 
rather  than  under  any  statute  of  limitations; 
and  they  arise  in  cases  whei:e  a  contract  ib 
sought  to  be  made  between  two  partiies  and  ii 
is  to  supply  any  deficiency  in  a  contract  as 
therein  expressed  as  between  these  parties. 
Here  is  a  case  where  the  stockholders  are 
making  a  contract  with  the  company  in  referr 
ence  to  the  parties  that  are  then  contracting. 
They  mu8,t  contract  and  are  bound  to  contract 
with  reference  to  the  statute  governing  that 
contract,  but  it  is  said  that  they  sIbo  in  this 
case  are  making  a  contract  with  the  credit- 
ors, the  future  creditors  of  the  corporation. 
Now  is  this  true?  The  obligations  of  the 
stockholders  in  reference  to  their  individual 
liability,  grow  out  of  their  assent  to  the  eom- 
ing  under  the  operation  of  the  statute,  mani- 
fested in  some  way.  To  that  extent  it  may 
be  manifested  by  subscribing  in  the  book,  it 
may  be  manifested  by  taking  stock  without 
subscribing  in  the  book.  It  may  be  mani- 
fested in  any  other  way  that  indicates  by 
their  acts  an  assent  to  the  terms  of  the  stat- 
ute. But  if  they  manifest  their  assent,  do 
they  also  make  a  contract  with  other  parties 
than  whom  they  are  contracting  with  ?  In 
every  case  that  I  have  been  able  to  find  in  the 
books,  there  has  been  some  sort  of  a  writing. 
It  is  not  at  all  necessary  to  tho  viilidi*y  of 
stock — or  the  organization  of  stock  com  pan- 
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ies,  as  a  general  propbeitioti  at  leastindebend- 
ent  of  the  statute— that  they  be  compelled  to 
sign  a  stock-book  ;  but  if  they  manifest  their 
assent  to  it,  in  any  way  become  members  of 
the  corporation  and  a(x»pt  the  benefits  of  it, 
they  are  held  bound  by  the  provisions  of  the 
statute  governing  ic.  *Now,  shall  it  be  said 
that  because  they  have  manifested  their  as- 
sent  in  writing,  that  that  makes  them  assume 
all  the  liabilities  in  writing  to  other  parties 
than  whom  they  contracted  with?  In  other 
words,  dods  the  written  assent  become  a  con- 
tract with  outside  parties?  It  seems  to  me  to 
be  extending  the  doctrine  further  than  I  have 
been  able  to  find  any  case  extending  it,  and  it 
seems  to  me  that  the  liability  grows  up  out 
of  the  assent,  and  so  far  as  the  bwks  inaicate 
upon  the  subject  in  any  of  the  authorities 
that  I  have  seen,  it  is  entireljr  immaterial 
how  that  assent  is  made ;  that  it  cannot  be 
said  in  my  judgment  to  be  a  written  contract 
because  in  the  course  of  the  formation  and 
for  the  purpose  of  forming  the  stock  company, 
they  have  subscribed  a  stock  book.  It  was 
not  the  intention  to  make  a  contract  with 
anybody  else :  they  were  not  professedly  there 
for  any  such  purpose. 

Then  again :  W  hen  a  creditor  has  a  simple 
debt,  without  any  writing  about  it,  one  way 
or  other,  he  must  tfue  the  company  within  five 
vears  or  he  cannot  recover.  Are  the  stock- 
holders bound  absolutely  to  fifteen  years  and 
the  company  released  by  a  failure  to  sue?  Is 
itto.be  interpreted  in  that  way?  Are  they 
bound  substantially  as  sureties  for  the  com- 
pany after  the  company  is  released?  But  if  it 
IS  an  absolute  contract  and  if  a  contract  in 
writing  at  the  time  thev  sign  it,  then  they 
are  bound  unconditionally.  Again,  it  would 
seem  that  the  obligation  of  aU  stockholders 
must  be  of  the  same  binding  force  and  effect ; 
vet  a  transferee  of  stock  never  signs  anything; 
he  therefore  has  made  no  contract  in  writing; 
and  it  is  difficult  to  see  how  he  has  in  any 
way  come  under  the  obligation  of  a  written 
contract  as  such.  I  have  therefore  reached 
the  conclusion,  and  I  have  done  so  with  a 
good  deal  of  hesitation,  that  this  contract  is 
not  a  contract  between  the  creditors  and  stock- 
holders in  writing;  that  it  is  immaterial  how 
that  assent  is  expressed,  whether  they  hap- 
pen, to  express  it  by  letter  to  somebody  m 
writing,,  or  by  their  dealings  in  any  other 
way; anything  that  expresses  their  assent, 
holds  them  and  holds  them  by  the  implied 
implications  of  the  law,  and  such  seems  to  be 
the  lanffuage  in  every  one  of  the  authorities 
to  which  I  have  been  cited.  The  first,  of 
Comstock,  holds  that  languagre  exactly ;  that 
it  is  an  implied  obligation.  Justice  Swayne, 
in  the  92d  U.  S.,holds  the  same  language — ^that 
it  is  an  implied  obligation ;  and  so  in  the  Sn- 
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{>reme  Crourt  of  Califorhis  they  hold  the  same 
anguage— that'  it  Is  an  implied  obligation; 
and  in  jPield  on  Corporations,  perhaps  section 
74  of  his  work,  he  says  the  qiiestion  directly 
came  before  the  Supreme  Court  of  Californiai 
and  they  held  there  that  the  stutute  of  limi- 
tations ran  in  favor  of  the  stockholders  after 
six  years  upon  a  similar  contract  obligation, 
and  that  it  run  in  the  same  manner  as  it  did 
against  the  corporation.  '  Such  was  the  hold- 
ing in  the  instance  of  Comstock — that  the 
statute  of  limitations  ran  there  in  six  years; 
and  such  was  the  holding  in  the  8d  of  AileUi 

S.42,  also,  and  in  the  92d  U.  S.,  where  the  same 
octrine  was  held. 

If  I  am  correct  in  that,  the  only  guestion 
remaining  is:  When  the  statute  or  limita- 
tions commences  to  run  in  favor  of  stock- 
holders upon  their  individual  liability,  does 
it  commence  to  run  when  the  company  be- 
comes insolvent,  or  does  it  commence  to  nior 
when  it  is  known  to  be  insolvent?  The  doo- 
trine  in  the  17th  Ohio  St.  is  that  stockholdenl 
may  be  sued  whenever  the  company  becomes 
insolvent  or  whenever  the  debt  cannot  be  col- 
lected against  the  company  by  the  ordinary 
processes  of  law.  But  it  is  said :  How  can 
we  ascertain  when  that  happens?  A  corpora- 
tion is  privati9  in  its  character;  no  one  hai 
access  t6  its  books;  no  one  knows  anything 
about  the  facts;  how  can  you  ascertain  or  how 
can  you  take  knowledge  of  that  fact?  and 
shall  they,  in  their  close  corporation,  be  per- 
mitted to  say  that  the  statute  of  limitations  is 
running  against  somebody  without  their 
knowledge  of  the  fact  that  they  have  any 
cause  of  action  against  the  stockholders  ?  On 
the  other  hand,  it  is  said :  You  hav^  six 
years  in  which  to  collect  your  debt  against 
the  company;  yoU  have  six  years  in  which  t6 
ascertain  the  fact  whether  you  can  get  it  of 
not  by  the  ordinary  processes  of  law.  If  you 
are  negligent  during  that  time  and  do  not  take 
any  steps  to  ascertain  that  fact,  vou  are  re- 
sponsible and  no  one  else;  that  the  liability 
commences  whenever  the  company  is  insolv- 
ent in  fact. 

I  believe  it  to  be  a  principle  of  the  statute 
of  limitations  that  mere  ignorance  of  the  fact 
that  there  is  a  liability,  does  not  prevent  the 
statute  of  limitations  running,  unless  there  is 
some  exception  to  that  effect.  Parsons  on 
Contracts,  page  372,  hold.s  this  language :  *'  The 
statute  begins  to  run  whenever  the  plaintill^ 
the  creditor,  could  bring  his  action  and  not 
when  he  knew  he  could.  Thus,  it  is  said, 
when  one  promises  to  pay  when'  able,  as  soon 
as  he  is  able,  the  statute  runs  although  the 
creditor  did  not  know  if  And  the  note  ap- 
pended to  that,  cites  a  great  many  authorities, 
and  among  the  rest,  the  4th  Ohio;  and 
the'  doctrine  is   simply  and  fully  stated,  it 
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Beoms  io  iMe,  in'  the  case  in  the  4th  Ohio; 
tl)at  it  ddes  not  depend  npon  the  knowtedg^ 
of  the  palrty  on«  way  or  dthet,  nnless  there  ie 
80ime  exception  to  the  'statute  running  ih 
the  statute  itself;  ^nd  see  18th  Allen,  |)age  42. 
I  am,  therefore*  of  the  opinion  that  the  su- 
preme court,  having  determined  the  fact  that 
the  statute  of  limitations  commences  to  run 
whether  the  party  knows  it  or  not,  and  oom- 
m'etices  to  run  upon  insoWencv;  that  the 
statute  in  this  case  has  run,  and  the  demurrer 
will  be  overruled. 

A.  H.  Weed  and  Judge  W.  W.  Boynton,  for 
plaintifib. 

Judge  S.  B.  Williamson,  John  Hutchins 
and  C.  C.  Baldwin,  for  defendants. 

''  .         - 

Sliohigan  Supreme  GeuM. 

■JEWSPAPIB  UBSL. 
Kma  «u  Post  A  Taxsuiia  Oo.    Oetober  8^,  1882. 

In  an  aoHoo-for  newsMper  Uhel  the  Judge  inttnict- 
ed  the  Jury  that  a  portioD  of.  the  article,  oomplained 
of  was  priTUeffed^  but  permitted  them  to  ooiuiider  it 
WUh  the  reit  ui  aeddikig  from  the  general  spirit  of 
tiie  article  whether  that  part  which  was  left  to  their 
cbnaideratiOD,  was  mikUcions.    H^  error. 

It  is  matter  of  privilege  to  call  public  attention  to 
the  act  of  a  Judicial  o(Bcer  in  ordering  a  person  Into 
oonfloement  without  a  chaivc  against  him,  or  in  re- 

rhtoh. 


onlBrs  probable  means  and  position  in  life,  he  is  un- 

kUons  of  the  most  import- 
teat  guanmties.  of  ooostitutional  freedom^  ana  lore 


quiring  bsilin  an  amount  which,  considering  thepris- 
onlBrs  probable  means  and        "'"  '~  '"    '    ' 
able  to  pay;  these  are  Tibial 
taat  guaranties,  of  ooostit 
matters  of  public  concern. 

COOLBY,   J. 

The^laintiff  is,  and  was  in  June,  1881,  po- 
lice justice  ai  the  citv  of  Detroit.  The  de- 
fendant is  puUisher  of  a  daily  newspaper  in 
that  city.  June  28;  1881,  defendant  published 
la  its  paper,  concerning  the  plaintiff,  the  fol- 
lowing article : 

'*  liMre  of  Miner.  A  few  days  since  a  com- 
plaint was  made  before  Justice  Miner,  against 
a  Chinaman.  Without  the  assent  of  the  com- 
plainant, Hinerinserted  the  name  of  a  second 
Chinaman,  against  whom  no  complaint  was 
made,  and  whom  no  one  charged  with  being 
connected  with  the  offense. 

*'  At  the  examination  afterwards  held,  Mi- 
tier.  admitted  that  he  inserted  the  second 
name  on  his  own  motion,  and  though  the  evi- 
dence of  the  complainant  completely  exon- 
erated the  second  man,  and  it  was  shown  that 
he  was  not  present  at  the  commission  of  the 
illeffed  offense,  Miner  bound  him  over  for 
trial  under  heavy  bonds.  Judge  Swift,  on 
the  facts  coming  'to  his  knowledge,  released 
the  second  man. 

''There  is  no  accounting  for  Miner's  action. 
Ip  this  case  it  was  an  inexcusable  outrage. 
.If  he  would  enforce  the  law  upon  the  multi- 
tude of  offenders  brought  before  him,  if  he 
wotfld  discharge  -his  duty  on  the  complaints 


for  vidlltting  the  tiquc^f  laiiib  iind' gambling 
laws,  peoj^le  would  be  more  lefnient  In  tfieir 
judgment  of  him.  But  h^  does' not  and  ap- 
parentlVwill  not.  Instead  of  that  he  turntf 
Upon  a  nelpless  Chinaman,  who  has  no  polit- 
ical influence  to  sustain  him  and  much  prej* 
udice  to  combat.  It  was  a  contelnptible  act 
and  a  cowardly  act.  And  instead  of  satisfy- 
ing the  people  who  ai^  demanding  that  he 
shall  enforce  the  laws;  it  will  excite  their  dis- 

Sust  and  invite  them  to  ask  why  it  is  that 
ustice  Miner  prosecutes  and  oppresses  the 
weak  and  permits  the  strong  to  go  unwhipt 
of  justice," 

Foi;  this  publication  suit  was  brought  by 
plaintiff  in  the  Superior  Court  of  Detroit. 
The  defendant  justified  the  publication  as. 
true. 

When  the  case  went  to  triid  the  defendant 
contended  that  the  article  related  to  matters 
of  public  interest  and  imporUince,  and  was  for 
that  reason  privileged  The  judge  of  the  su- 
perior court  seems  to  have  assented  to 
this  view,  so  feir  as  the  part  of  the  ar- 
ticle relating  to  the  liquor  law  and  the  law 
against  gamoling  was  concerned,  and  he 
ruled  that  that  portion  of  the  article  must 
not  be  considered  by  the  jury  as  a  ground  for 
recovery.  As  to  the  part  which  relates  to  the 
two  Chinamen  a  different  conclusion 'was  an- 
nounced. "That,"  he  said,  '*is  a  specific 
charge.  It  ^accuses  the  plaintiff  of  direct 
n^oral  mifclfeasance,  so  to  speak;  accused  him 
of  a  direct  act  of  oppression  and  a  direct  out- 
rage; accused  him  of  an  act  nearly  amount- 
ing to  a  crime.  It  does  not  purport  to  be  a 
report  of  the  trial.  It  in  no  sense  purports  to 
give  the  proceedings  of  it;  but  it  gives  such 
conclusions  as  are  drawn  by  whoever  made 
the  report,  either  from  hearing  the  trial  or 
from  information  given.  Under  these  cir- 
cumstances it  appears  to  me  that  the  defend- 
ant stands  upon  a  very  different  basis  from  an 
accusation  based  upon  a  report.  A  general 
expression  of  an  opinion,  that  in  a  certain  di- 
rection a  public  omcer  does  not  do  his  duty,  is 
undoubtealy  privileged.  Comments  made  up- 
on a  report  would  be  privileged,  provided 
the  report  itself  lustified  those  comments. 
My  impression  is  that  there  is  no  report  here. 
There  is  the  opinion  of  whoever  wrote  the  ar- 
ticle, ffleaned  either  from  what  he  heard  or 
what  be  saw.-  That  is  all  there  is  of  it:  If 
it  was  a  report,  and  from  the  report  the  paper 
had  come  to  the  conclusion  that  Miner  had 
acted  improperlv,  I  think  the  paper  would 
have  been  privileged  in  saying  so.  But  in- 
stead of  making  a  report,  therQ  is  simply  an 
assertion  that  {he  result  of  everything  was  in 
substance  $hat  Justice' Miner  had  been  guilty 
of  what  every  person  must  acknowledge  to  be 
a  very  great  outrage,  to^wil:  oppressing  a  per- 
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aon  bfBcause  be  wm  poor  Mid  pbecnrp, »  Chinmr 
man,  one  who  hm  jao  influence  or  friends. 
That  imputes  specifio  mond  deliuqueoupy* 
poder  this  ruling  the  pitrties  respecftiyely  put 
in'  their  proofs  jto  support  ami  disprove  the 
justification. 

Very  strangely,  as  it  seems  to  me,  when 
the  case  went  to  the  jury  the  judsp  permitted 
that  portion  of  the  charge  wnicb  he  had 
ruled  was  privileged,  and  whiph  h,e  had  alto- 
gether excluded  m>m  the  jury  as  a  ground  of 
action,  to  be  made  the  subject  of  comment  to 
the  prejudice  of  defendant.  *'It  is  privi- 
leged,'' he  said,  "and  therefore  not  libelous. 
I  jthink  the  general  spirit  of  the  article  may 
be  comment^  upon,  but  only  with  thai  view ; 
not  that  the  matter  of  ganiblinp  and  liquor 
laws  can  in  any  way  be  the  subject  of  dama- 

EB,  but  the  tone  of  the  article  generally — I 
n't  ^ee  how  I  can  exclude  that.    Here  is  an 


article  which,  if  yoii  will  obserye  it, 
Hhere  is  no  accounting  for  Miner's  action  'in 
this  case.  It  was  an  inexcusable  outrage.  If 
he  would  enforce  the  law  upon  the  multitude 
of  offenders  brought  before  him ;  if  he  would 
discharge  his  duties  in  the  complaints  for 
yiolating  the  liquor  laws  or  f^ambli  n^  laws,  peo- 
pl.e  would  be  more  lenient  in  their  judgments 
of  him.  But  he  does  not,  and  apparently  will 
not.  Instead  of  that  he  turns  upon  a  helpless 
Chinaman,^  etc.  You  ^ee  the  two  are  con- 
nected together."  The  gpner^  tonp,  then,  of 
the  article—- the  part  privjlegi^  as  well  as  the 
Dsrt  not  pr^vilege^ — was  held  to  be  proper 
subject  oi  comment  and  consideration,  and 
thp  jury  were  left  fit  liberty  to  take  it  into 
account  in  making  up  their  verdict.  But 
this  in  eflfect  referriMi  to  them  the  spirit  of  the 
f^rticle  for  their  judjgment  upon  it,  and  that 
was  equivalent  to  submitting  to  them  the 
question  whether,  in  the  part  privileged  as 
well  as  in  the  remainder,  they  discovered  any- 
thing indicative  of  malice.  If  the  parties 
had  been  left  to  put  in  their  evidence  as  to 
^he  truth  of  the  whole  article,  the  submission 
to  the  jury  of  the  question  of  actual  malice, 
as  broadly  as  it  was  subpriitted,  would  have 
been  logical  and  perhaps  necessary ;  but  as 
the  law  assumes  the  aosence  of  malice  in 
rivileged  publications,  a  ruling  which  allows 
he  general  tone  of  such  a  publication  to  be 
judged  by  the  jury,  in  effect  says  to  them, 
'^'though  the  law  says  there  is  no  malice  here, 
you  are  at  liberty  to  find  the  contrary." 

It  is  perfectly  reasonable  to  assume  that 
counsel,  under  this  ruling,  commented  freely 
on  the  whole  article,  and  that  the  jury,  if 
that  part  of  the  article  which  related  to  the 
liquor  and  gaitabling  laws  seemed  to  them  in 
bad  spirit,  did  not  discriminate  very  nicely 
between  the  charge  as  a  substantive  ground 
at  action,  jand  the  charge  us  evidence  in  its 
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Eneral  tone  of  a  had  slsia  of  mind  and  fa^ 
If.  Indeed  it  seems  to  ipe  more  than  lif 
that  the  verdict  (hev  returned  was  re 
based  on  this  part  or  t^  put^UeatfoQ.  Tlui 
judge  instructed  ihem  in  subptan/ce  that  jf 
what  related  to  the  two  Chinamrn  iras  shpwtt 
to  De  trucj  defendant  was  pntiUed  to  th^r 
verdict;  and  the  record  made  it  very  plain 
that  if  this  charge  had  been  m;arded  thei]^ 
^ould  have  been  no  recovery.  Tne  conclusion 
seems  irresistible  that  the  lury  gaye  dama|;e(S 
for  malice  in  that  part  of  the  article  to  which 
the  judge  had  rulea  that  malice  was  not  to  be 
imputed.  This  error  renders  a  new  trial  im^ 
perative,  but  it  is  not,  in  my  opinion,  the  sole 
or  the  principal  error  in  th|B  case.  A  much 
more  serious  and  more  danj;erous  error  ia 
found  in  that  part  of  the  article  which  con- 
cerned the  proceedings  in  the  case  of  the 
Chinaman. 

On  the  general  subject  of  privilege  of  the 
press  I  have  recently  had  occasion  to  express 
my  views  with  some  fullness,  and  I  shall  not 
repeat  them  here.  A  brief  reference  to  the  fac(B 
and  to  certain  general  principles  ifill  bp 
sufficient  for  the  present  purpose.  When  ^ 
judge  orders  a  man  into  confinement  withopt 
a  charge  against  him  he  deprives  him  ct  l^p? 
erty  without  due  process  ot  law ;  sud  in  doing 
so  violates  the  earliest  and  most  important 
guaranty  of  constitutional  freedom^  llvben  in 
a  case  where  bail  is  of  right  he  demands  secur- 
ity in  a  sum  which,  considering  the  .  position 
in  life  and  probable  means  and  ability  to  give 
it^  of  the  person  accused,  is  altogether  beyond 
bis  power,  the  demand  is  unreasonable,  and 
for  tnat  reason  is  repugnant  to  ^  further  pro- 
vision of  the  constitution,  the  imbortance  of 
which  is  only  second  to  the  other.  There 
must  be  some  great  and  most  serious  defect 
in  the  administration  of  the  law  when  such 
things  can  take  place,  and  the  matter  is  onp 
which  concerns  every  member  of  the  political 
community ;  for  if  constitutional  principles 
fail  to  protect  the  most  hUmble  of  the  people, 
thev  protect  no  one. 

The  defendant  contends  that  to  call  public 
attention  to  what  so  vitally  concerns  the 
public  is  matter  of  privilege,  and  that,  by  pre- 
sumption of  law,  its  motives  in  doing  soihus^ 
be  deemed  proper  and  not  actuated  by  malice. 
The  trial  judge  denied  this  claim  altogether. 
In  doing  so  he  put  the  case  upon  precisely  the 
same  footing  with  publications  wnichinvolve 
merely  private  gossip  and  scandal.  The  truth 
was  allowed  to  be  a  aefeuse,  if  made  out,  and 
so  it  would  have  been  if  the  injurious  charge 
which  was  published  had  been  one  in  whicn 
the  public  was  not  concerned. 

If  there  is  no  difference  in  moral  equality 
between  the  publication  of  mere  persona) 
abuse  and  the  discussion  of  matters  it  grave 
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pnUic  ooQoerD.  then  thia  judgment  may  be 
rv>;hi  and  ibbuld  1>e  affirmed.  Btit  it  ic  yety 
eenain,  I  think,  that  np  defUuratfon  of  this  oj? 
any  other  ooart  caji  conviooe  the  common 
reason  that  the  dts^^ction  i9  not  plain  and 
pelpaUe.  Few  wrongs  pan  be  greater  than 
the  publio  detraction  which  |ias  b^ly  ahnscj 
or  tne  profit  from  abase,  for  its  object.  Feir 
duties  can  be  plainer  than  tochallengip  public 
attention  to  official  disreffard  of  the  priiicip|es 
wlftich  protect  public  and  personal  liberty.  I 
know  m  nothing  more  likely  to  encourage  tb<^ 
license  of  a  dissolute  press  than  to  establish 
the  principle  that  the  discussion  of  matters 
of  general  concern  inyolyi^g  public  wrongs 
aw  the  publication  of  personal  scanddl  come 
mnder  the  same  condemnation  in  tbe  law ;  for 
this  ineyitably  brings  the  law  itself  into  con-r 
tempt  and  creates  public  sentiment  against 
its  enforcement.  If  a  law  is  to  be  efficiently 
enforced  the  approval  of  the  people  must 
attend  its  penal^i®^  ^^^  there  must  be  some 
presumption  at  least  that  an  act  wbich  it 

Sunishes'  inyplyes  some  elements  of  wrong? 
oing.  If  prima  facie  tl^e  punishment  is  as 
likety  to  be  inflicted  for  a;  right  act  as  for  a 
wrong  act,  the  yiolation  of  laif  will  not  pnW  be 
Without  dissrace,  but  th^  reckless  libeler,  when 
ranked  by  the  law  ip  the  ^me  company  with 
repDectable  and  public-spirited  journalists, 
win  shield  himself  to  sctfne  extent  behin4 
their  commendable  public  spirit  and  will  find 
some  protection  for  his  license  in  the  public 
opinion  which  condemns  the  law  which  it 
cannot  respect. 

The  Jv^fXimw^t  I  think,  should  be  set  aside 
and  a  new  trial  ordered. 

Oravxs,  0.  J.«  and  MjLBsmv^  J.,  concurred. 

CampbsIiL,  J.,  di$9e9iing. 

The  libel  in  this  case  Wis  to  the  effect  that 
plfintift  as  police  justice,  without  eyidence 
or  complaint*  and  without  any  cause,  com- 
mitted aChinaman  on  a  cl^aive  of  an  infamous 
Islbpy  and  reacUred  heavy  bau^and  that  his  act 
was  inexcusaole.  It  was  ftirther  criticisedse- 
yer^l]^  as  an  act  of  oppression,  and  be  was 
more  indirectly  chargra  with  failing  toenforce 
the  law  on  real  criminals  while  he  turned 
uppn  the  helpless  Chinaman  who  had  no  in- 
fluence and  was  tbe  subject  of  popular  prej- 
udice. The  plea  was  one  of  justification  with 
the  general  issue.  The  court  below  confined 
the  attention  of  the  jury  to  the  specific  charge 
concerning  the  treatment  of  the  Chinaman, 
disregarding  the  more  general  charges,  and 
held  the  defense  to  be  made  out  by  showins 
the  substantial  truth  of  the  facts  stated,  and 
that  if  these  were  substantially  true  the  crit- 
icisms and  inferences  would  also  be  fully  jus- 
tified. They  were  also  directed  to  confine 
damage  to  actual  damages  in  case  they  were 
Satisfied  the  publication  wns  made  in    goqd 


faith  on  reasonable  grounds  of  belief.  As  the 
damages  were  found  at  1260  there  is  np  reaaon 
to  suppose  they  transgressed  this  ruling,  and 
they  must  bave  found  the  facts  notsubstaa* 
tiauy  tmow 

The  only  question  strongly  conte»ted  WM» 
whether  the  publication  or  fibelous  facty  not 
substantially  truei  but  mude  in  gooa  faith,  ia 
so  absolutely  privilege  as  to  exempt  from 
civil  liability  the  pSrty  libeled  ?- Tne  quese 
tion  of  criminal  responsibility  jdpes  not  arise. 
I^o  authority  appeairs,  and  it  is  difficult,  in  my 
judgment^  to  conceive  how  ^ny  rule  can  be 

ii]istified  which  would  allow  an  account  d 
egal  proceedings  not  substantially  accurate 
tope  published  toany  one's  prejudiAe  without 
some  responsibility.  No  one  doubts,  ^d  the 
court  below  does  not  dispute,  the  amplest  right 
to  draw  inferences  from. facts,  but  when  the 
facts  themselves  are  wanting  there  can  be  no 
complete  justification.  The  line  is  clearly 
drawn  between  false  assertions  anq  false  de- 
ductions. Character  is  as  s^rea  as  property, 
and  every  one  is  entitled  to  its  protectiop 
under  the  law  a^a  fundamiental  legal  right. 
Such  has  been,  as  I  conceive,  the  unques- 
tioned doctrine  at  all  times,  and  it  is  the  cnjy 
doctrine  under  which  the  repniation  ot  cit- 
i^nis  can  be  preserved  from  assaults.  Good 
faith  diminishes  the  injury,  and  in  many  casea 
may  reduce  the  damages*  to  a  niinimiim,  but 
it  is  impo^ible  to  hold  that  it  entirely  dcr 
stroys  the  damases,  and  in  civil  cases  such  is 
not  the  acoeptea  law* 
A^  we  cannot  on  this  record  say  that  there- 

SIS  not  .evidence  for  the  jury  to*  pass  on,   I 
ink  the  verdict  should  be  sustained.    Th^ 
question  was  one  of  fact. 

C0HTE40T— vEavn. 

Mnxm  V.  SAVBamox.    October  20,  1882. 

A  oontnust  for  the  sale  of  land  provided  for  the  de- 
lirery  of  a  note,  payable  fire  yean  after  date,  for  a 
pari  of  the  parqhaM  price,  which  note  was  to  be  ez- 
ecated  at  the  time  of  the  delivery  of  the  deed.  Biy 
fraud  the  rendees  procured  the  vendor  to  accept  a 
note  payable  cm  or  b^ore  five  yearn  after  date,  and 
thereupon  the  land  waa  conveyed  by  deed  to  the  ven- 
deea.  HeUi,  that  the  note  executed  waa  materially 
dillbrent  from  that  contracted  for ;  that  the  vendor 
might,  upon  discovery  of  fraud,  revoke  such  ac- 
ceptance of  the  note,  and  upon  restoration,  made  or 
tendered,  of  what  had  been  received  upon  (he  giving 
of  the  deed,  she  was  entitled  to  have  the  same  can- 
celed. 

Dickinson,  J. 

Appeal  from  an  order  overruling  a  de- 
murrer to  tbe  complaint,  upon  the  ground 
that  it  does  not  state  facts  suflBcient  to  con* 
stitute  a  cause  of  action.  The  complaint  al* 
leges  these  facts:  Plaintiff  ftnd  oefendanta 
entered  into  a  contract  in  writing,  whereby 
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plaintiff  asre^  to  sell  and  6onvey  to  defend- 
«ut8,and  the  latter  a^creed  to  buy  certain  lakid 
or  the  sum  of  $5400,  paprable  as  follows: 
$1,000  Cash,  and  $4,100  in  five  years  after  date 
of  the  note,  and  mortgage  to  be  given  to  se- 
cure such  sum :  the  mortgage  to  1^  upon  the 
same  land,  and  the  note  to  bear  interest  at 
the  rate  of  ten  per  cent,  per  annum  from  date 
nntil  paid.  About  two- clays  after  the  making 
of  the  contract,  the  parties  being  together, 
plaintiff,  pursuant  to  the  contract  executed 
and  delivered  a  deed,  conveying  the  land. 
JDefendants  paid  plaintiff  $l,dOO  as  a  part  of 
the  purchase  price.  Tlie  defendants  also,  at 
the  time  of  the  execution  of  the  deed,  made 
and  delivered  their  promissory  note  for  $4,100, 
and  executed  a  mortgage  upon  the  land  to 
secure  the  same.  The  note,  however,  was 
made  in  terms   paj'able   ''on   or  before  five 

J  ears  from  date,"  instead  of  '*  five  vears  afte: 
ate."    The  plaintiff  cannot  read  Bnglieh  at 
all,  and  could  not  read  the  note. 

Her  husband,  who  was  present,  can  read 
writing  but  poorly,  and  with  great  diflBculty. 
The  defendants  bv  false  and  fraudulent  repre- 
sentations, and  b^  artifice,  prevented  the 
busbandof  pLiintiff,  or  any  one  else  on  her 
behalf,  from  reading  it,  but  they  fraudulently, 
and  with  a  viiew  of  saining  an  unfair  and 
dishonest  advantage*  of  the  plaintiff  repre- 
sented and  baid  that  the  note  was  just  such 
41  note  as  had  been  agreed  upon,  and  shcj  re- 
iving upon  the  representations,  and  believing 
tnem  to  be  true,  accepted  the  note  and  mort- 
igage.  The  note  was  of  a  value  of  $400  less 
than  that  contracted  for.  As  soon  as  plaintiff 
discovered  the  frand,  which  was  but  a  few 
d&ys  after  the  transaction  spoken  of,  she  went 
to  tender  a  return  of  what  she  hsd  received, 
and  to  demand  i^  re-con  veyanceof  the  land,  bnt 
the  defendants  had  departed  from  the  state. 
Afterwards,  and  as  soon  asdefendants  returned) 
she  tendered  all  they  had  given  her  for  the 
land  and  a  satisfaction  of  the  mortgage,  and 
demanded  a  re-conveyance  of  the  land.  De- 
fendants refused  to  accept  the  tender,  and  re- 
fused to  re-convey  the  land.  The  plaintiff 
brings  the  tendered  propertv  into  court  to  be 
deliveied  to  defendants,  ana  prays  judgment 
declaring  void  the  dee«i  of  the  land,  and  de- 
creeing the  title  to  be  in  plaintiff  as  against 
defendants.  Upon  these  facts  the  plaintiff 
was  entitled  to  relief  and  the  demurrer  was 
properly  overruled. 

The  contract  imported  that  when  the  deed 
was  executed,  conveying  the  land,  a  note 
should  be  given  for  a    part  of  the  purchase 

f>rice,  payable  five  years  after  date.  By 
raudulent  means,  the  allegations  respecting 
which  are  sufficient,  at  least,  upon  demurrer, 
the  defendant  procured  the  acceptance  by 
plaintiff  of  a  note  payable  on  or  Defore  fiye  | 


years  after  date.  This  was  materially  differ' 
ent  from  the  note  contracted  for.  The  plaint- 
iff was  entitled  to  the  benefit  ct  the  oontraet 
as  it  was  made,  and  an  acceptune^  by  hersi 
being  a  performance  of  the  contract  of  aoouh 
thinff  difbrent  from  that  stipulated,  if  pro- 
cured by  fraud,  might  be  revoked,  if  seasona- 
bly done.  When  thus  revoked,  and  restorsr 
tion  made  or  tendered  of  what  had  been  re- 
cei  ved  upon  the  ffiving  of  the. deed,  it  was  as 
though  tnere  haa  been  no  performance  of  the 
contract,  so  far  as  related  to  the  giving  of  a 
note.  Defendants  were  entitled  to  the  deed 
only  upon  giving  the  note  specified  in  the 
contract.  The  conveyance  having  been  pro- 
cured by  fraud,  without  performance  on  the 
part  of  the  grantees  of  the  stipulated  condi- 
tions, the  plaintiff  is  entitleo  to  have  the 
deed  canceled,  and  thus  be  restored  to  the 
position  she  occupied  before  it  was  delivered. 
In  the  brief  of  the  plaintiff  it  is  claimed 
that  she  had  a  right,  oecause  of  the  fraud  al- 
leged, to  rescind  the  contract  of  sale.  The 
case  does  not  require  our  decision  upon  this 
point,  but  we  do  not  think  the  position  can  be 
sustained.  The  fraud  alleged  relates  not  to 
the makingof  the  orisinalcontractof  sale,  bat 
to  the  perrormance  of  it.  Such  fraud  would 
vitiate  and  avoid  the  acts  claimed  to  have 
been  a  performance  or  execution  of  the  oon- 
traet, but  they  could  not  relate  to  and  avoid 
the  valid  contract  previously  made.  The  or- 
der is  affirmed. 

xAuaoin  nonoimos. 


Pbobvt  v.  Ruft  .    October  2,  ISOL 

1.  In  AD  Miloa  for  malldoas  proeeootion  tbedafSBd- 
anioftnnot  be  permitted  toprove  thai  lie  aoled  imdaK 
the  advloe  of  a  magistnite. 

2.  In  eoeh  an  aetlon  nudloe  may  be  Infeiied  frojsi 
the  want  of  probable  cause ;  bat  if  there  be  piobatals 
QMue,  It  matten  not  that  the  proeeeatlon  be  mali- 
eloas. 

8,  Whether  o^rtaln  faete  opaelltate  probable 
moat  be  determined  by  the  oourt ;  bat  whether 
aUeMd  ^hote.exirt,  It  to  for  the  Jury  to  And. 

4.  It  to  not  error  for  the  oonrt  to  permit  en  as 
meat  of  the  narr.,  after  a  trial  on  the  merlta,  by  the 
addition  of  the  formal  atatement  of  amount  of 


Mbrcub,  J. 

To  maintain  an  action  for  maiicions  proseca 
tion  the  plaintiff  must  prove  the  prosecution 
to  have  oeen  made  without  probable  causOt 
and  that  the  prosecutor  was  actuated  by  mal- 
ice towards  tne  plaintiff.  Malice  may  be  in- 
terred  from  the  want  of  probable  cause;  bat  if 
there  be  proliable  cause  it  matters  not  that 
the  pitsecutioh  be  malicious.  If  the  act  be 
lawful  the  motives  of  the  prosecutor  will  not 
be  inquired^  inUx  Whether  certain  facta  OM- 
stitute  prolMtble  cause  must  be  determined  bj 


rn 


THE   OHIO   LAW   JOURNAL 


aT7 


the  court,  bat  whether  guch  alleged  facte  exist, 
is  for  the  jury  to  find.  The  law  applicable  to  ' 
the  case  ^  as  correctly   stated  by  tne  learned 
judge,  and  we  discover  no  error  in  the  admis- 
sion of  evidence. 

The  main  Question  arises  under  the  eleventh 
amignment.  The  plaintifiTin  error  offered  to 
prove  substantially  that  he  stated  to  the  jus- 
tice of  the  peace  before  whom  the  prosecution 
was  about  to  be  instituted,  the  facts  as  he  had 
heard  them,  and  he  was  advised  by  the  justice 
that  they  were  sufficient  upon  which  to  base 
a  criminal  prosecution  against  the  defendant 
in  error.  Tne  evidence  was  rejected.  | 

When  a  prosecutor  fully  and  fairly  submits 
lo  his  counsel,  learned  in  the  law,  all  the 
facts  which  he  knows  are  capable  of  proof, 
and  is  advised  that  they  are  sufficient  to  sus- 
tain a  prosecution,  and,  acting  in  good  faith 
on  that  opinion,  does  institute  the  prosecution, 
he  is  not  liable  to  an  action  for  malicious  pros- 
ecution, although  the  opinion  is  erroneous. 
Shall  the  advice  of  a  committing  magistrate 
have  the  same  effect  ?  We  think  not.  Justices 
of  the  peace  are  not  required  to  be  learned  in 
the  law.  In  fact,  generally  through  the  State 
they  are  not.  They  are  not  quali  fied  by  a  course 
of  studv  to  give  advice  on  questions  of  law. 
They  do  not  pursue  it  as  a  profession.  They 
are  not  charged  with  the  duty  of  advisiniz;  any 
person  to  commence  a  prosecution.  They  ought 
not  to  act  as  attorney  or  agent  for  one  in  re- 

fard  to  a  prosecution  he  is  about  to  institute 
efore  them.  Their  duties  are  judicial.  They 
may  in  the  discharge  thereof  reduce  the  sub- 
tance  of  the  complaint  to  writing  in  the  form 
of  an  « information  by  the  prosecutor.  Then 
they  Judicially  determine  wnether  the  facts 
therein  averred  be  sufficient  to  iustify  the 
issuing  of  a  warrant. 

An  educated  business  man  may  be  much 
better  qualified  than  many  inexperienced  jus- 
tices of  the  peace  to  advise  as  to  the  law ;  yet 
I  am  not  aware  that  the  advidid  of  such  a  per- 
son has  ever  been  held  to  protect  against 
damages  for  a  malicious  proeecutioji. 

The  conclusion  at  whicn  we  have  arrived 
i^  not  in  conflict  with  any  decision  of  this 
court.  It  is  the  logical  sequence  of  the  rule 
declared  in  Walter  v.  Sample,  1  Casey  275.  In 
that  case  the  prosecutor  had  acted  under  the 
md  vice  of  a  member  of  the  bar.  The  protecting 
pcwei  of  the  rule  extends  no  further  than  the 
advice  of  one  learned  in  the  law.  In  an  action 
for  malicious  prosecution  the  defendant  can- 
not be  permitted  to  prove  that  he  acted  under 
the  advice  of  a  magistrate.  Straus  v.  Young, 
87  Md.  282;  Olmstead  v.  Partridge,  82  Mass. 
881. 

There  was  no  error  in  permitting  the 
amendment  after  a  trial  on  the  merits. 

Judgment  affirmed. 


fXlX  XVSVEAVCB-AlMni. 

Mackley  was  indicted  in  Massachusetts  for 
arson,  general  Statute,  c.  161,  §1,  for  burning 
the  dwelling  house  of  one  Ackert. 

On  the  trial  it  was  proved  that  the  aefend- 
ant*burned  thehousebv  procurement  of  Ac  kert» 
to  enable  him  to  obtain  money  from  his  insur- 
ers. The  Supreme  Court  of  Massachusetts 
held  that  the  defendant  was  not  guilty  under 
the  indictment.  The  crime  consists  in  the 
willful  and  malicious  burning  of  the  dwell- 
ing-house of  another.  It  is  a  crime  against  the 
habitation  of  a  person,  and  includes  an  injury 
to  that  {.person.  The  public  wrong  grows  out 
of  the  private  wrong.  The  malice  charged, 
and  wnich  must  be  proved,  cannot  be  pre- 
dicted as  thus  wroneful  or  injurious  towards 
tlie  third  person.  The  evidence  of  a  wrong- 
ful act,  of  malice,  towards  insurers,  is  hot  ev- 
idence of  the  malice  charged  in  the  indict- 
ment, but  on  the  contrary  it  tends  to  dis- 
prove that,  and  to  prove  tiiat  the  defendant 
and  Ackert  joined  in  an  act  that  was  wrong- 
ful and  malicious  towards  a  person  not  named 
in  theimlictment,  and  that  con:«titutes  a  dif- 
ferent offense  from  that  charged  in  the  in- 
dictment. 


♦  »♦■ 


IS  THS  FITBCHASX  OF  CHATTSLS   BT   CVS   KVOW- 
ING  HIXSBLF  TO  BE  IHSOLVXHT  FSAVDVLSHTr 

The  answer  to  this  question  depends,  in 
California,  upon  the  answer  to  another  ques- 
tian,  viz.,  Did  the  insolvent  do  anything  to 
deceive  the  vc'ndor?  In  Srligman  v,  Kalk- 
man,  8  Cal.  207,  it  was  helil  that  from  tho 
two  facts  that  the  vendee  was  insolvent  and 
knew  of  his  insolvency,  there  was  presumed 
a  fraudulent  intention.  In  Bell  v.  Ellis,  33 
Cal.  620,  this  doctrine  was  overruled,  and  it 
was  held  that  a  buyer  is  not  bound  to  dis- 
close his  insolvency  if  he  is  not  r«ked  to  do  so ; 
and  if  ho  does  not,  and  is  not  asked  to  do  so. 
the  mere  fact  that  he  is  insolvent,  ancl 
knows  of  his  insolvency,  will  not  render  the 
sale  void. 

In  a  recent  decision  (Oswego-  Starch  Fac- 
tory 9.  Lendrum,  2  Iowa  Supreme  Court 
Transcript,  573,)  the  Supreme  Court  of  Iowa 
held  a  sale  fraudulent  when  the  only  facts 
before  the  court  were  the  insolvency  of  the 
vendee  and  his  knowledge  of  this  fact.  The 
case  came  up  on  a  demurrer  to  the  Qomplaint, 
which  alleged  the  insolvency  of  the  vendee, 
the  vendee's  knowledge  of*  this  insolvency, 
and  the  intention  of  the  vendee  to  defraud 
the  vendor,  but  contained  no  allegation  of 
any  facts  upon  which  this  allegation  of  inten- 
tion was  based.  The  court  overruled  the  de- 
murrer. '  We  submit  that  the  two  courts  are 
at  variance  on  this  question. — Pacific  Cdaei 
Law  JoumaL 
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ehia  Uipteme  CtfHFtt  Rep«vb. 


Hov.  JoBV'  W.  Out,  CM^  JiuMm, 


H«ir.  Wiuuar  Whitb. 

Hon.  W.  W.  JOVMOH. 


Hoir.  OaoiaB  W.  Hclvnaiu. 
HoM.  NioioLiii  LoMawoBm. 


OohtmbM,  Ohio,  Dec  12,  1882. 

GENERAL  DOCKET  DECISIONS. 

No.  180.  BarbetU  Peter  v.  A.  GMwell  et  al.  Error 
to  the  Distriet  Court  of  Erie  County. 

LoxfowomfH,  J.,    Held: 

A  mill  owner  constructed  a  dam  and  dug  a  mill- 
racA,  in  such  manner  that  the  waters  of  the  stream 
were  diverted  from  their  ancient  channel  and  flowed 
through  the  race.  He  maintained,  however,  at  all 
times,  a  flood-gate  for  the  purpose  of  returning  the 
waters  to  their  natural  channel  whenever  repairs  up- 
on his  mill  should  make  it  necessary.  He  and  his 
grantees  continued  to  flow  the  water  through  the 
race  for  a  period  of  more  than  twenty-one  yeari,  dur- 
ing which  time  the  water  was  occasionally  and  tem- 
porarily restored  to  the  ancient  channel.  This  chan- 
nel had.  by  long  disuse,  become  obstructed  and  par- 
tially filled  so  tnat  it  was  not  suflSkdent  to  carry  off 
all  tne  water  which  originally  passed  througn  it. 
Plaintiff  purchased  from  grantees  of  the  mill-owner 
a  tract  of  land,  through  ¥rhicb  ran  the  ancient  chan- 
nel of  the  stream.  For  the  purpose  of  repairing  the 
mill,  its  owners  opened  the  gate  and  restored  the 
water  to  the  ancient  channel,  which  flooded  the  land 
of  the  plaintiff  and  injured  ner  crops. 

Held:  1st.  That  nothing  in  the  condition  of  things, 
or  in  the  acts  of  the  parties,  at  the  time  of  the  plaint- 
ifPs  purchase,  showed  that  the  use  of  the  andeni 
channel  had  been  permanently  abandoned. 

2d.  The  mill-owners  still  retained  the  right  to  re- 
store the  water  to  its  old  channel  whenever  the  re- 
pair of  their  mill  rendered  such  course  necessary  or 
advisable. 

Judgment  attrmed. 

211.  Commissioners  of  Belmont  County  v.  SSeigle- 
holSferetsl.  Error  to  the  District  Court  of  Belmont 
County. 

JoHNSOif,  J.,  J7eld  .* 

Where  a  daim  against  a  county,  whioh  must  be  sl- 
lowed  by  the  oommiatfoneri  before  it  can  be  paid,  is 
fbondaa  excliislvdy  on  a'  statute,  the  remedy  oy  ap- 
peal provided  by  Seetiott  iSof  *<  an  act  establishing 
ppards  of  oounW  commissioners  and  prescribing 
Uieir  powen  and  duties  "  (1  S.  A  C.  247),  Is  e«eiiMto«; 
Dttt  wneM'aueh  a  daim  is  founded  upon  sr  oontrast, 
w^di  the  commissioners  are  anthoriaed  to  make, 
and  they  refuse  to  perform  such  contract,  or  dlssllow 
the  dalm,  the  remedy  by  appeal  and  the  summary 
pMMteedftngs'  provldea  fOr  by  said  section,  Is  aciiiMlo- 
IM  mterel^,  and  the  dalmant  is  entitled  to  have'  his 
aotlon  thereon  sgainst  the  county  by  due  course  of 
law,  in  any  court  of  competent  Jurisdictfon. 

Judgmant  idfllmstt. 

.  215.  James fl.  Close etal.  v.  H.  M. Sinclair.    Error 
to  the  District  Court'  of  Muron  County. 

Whitb,  J.,  Htid: 

1.  The  right  given^  by  Seb.  8  of  the  Hbmostead  Act, 
as  itaiendea  Febmaiy  2r.  1S78.  (70  O.  L.  61),  to  a 
debtor,  who  is  the  head  of  a  DumUy  and  not  the  owner 
of  a  homestead,  to  hold  exempt  xfofn  levy  and  sale 
property  as  therein  mentioned,  to  be  selected  by  him 
'*  at  any  time  before  sale,'*  applies  as  well  to  prop- 
erty levied  on  by  attachment  as  by  execution ;  and 
an  order  for  the  sale  of  the  attached  property  made 
in  the  proceeding  in  attachment,  does  not  prevent 
the  debtor  from  exerdsing  his  right  of  selection  after 
the  making  of  such  order  of  sale. 


«•  propijkiy  has  been  UnUA  an  by  tftlA% 
ment  and,  penainc  the  suit,  the  debtor  saaigiia  di 
his  property  for  the  benefit  of  creditors,  exceptlM 
only  such  a*  he  m^  lawfully  hold  &k»Api  from  ew 
cution,  the  right  of  the  debtor  to  select  the  attaebit 
property  as  exempt  from  sale  Is  not  thereby  waiveO, 
Judgment  attrmed. 

;a0S.  Isaao  Bsnto  V.  Robeli  O.  Martfai.  Error  to  the 
District  Court  of  Huron  County. 

OXXT,  C.  J. 

1.  Where,  at  the  time  a  general  charge  Is  given,  a 
party  states  his  ol]jections  to  separate  spedfled  pMk 
of  it,  and  the  court  faila  to  modify  the  charge.  It  ii 
auttdent  to  set  forth  in  the  bill  of  exceptions  the 
parts  complained  of,  followed  by  the  statement  that 
the  party  excepts  to  each  and  all  the  parta  so  sped- 
fied  ;  and  thlab  not  inconsistent  with  Adama  v.  The 
State,  2b  Ohio  St.  684. 

'2.  In  an  action  against  a  stranger  who  indorsed  in 
blank  an  overduepromissory  note.  It  was  alleced 
that  on  April  7, 1878,  he  guaranteed  the  payment  of 
the  note,  in  condderation  that  the  payee  would  ex- 
tend the  time  of  payment ''  until  next  spring.*'  Ev- 
idence was  received  without  objection,  tending  to 
show  that  the  agreement  was  for  an  extension  of  time 
for  one  year.  After  the  cause  had  been  argued  and 
submitted,  the  court,  in  the  general  diam,  said  to 
the  Jury  that  they  must  disregard  such  evidence. 
Held,  that  the  case  wss  not  one  of  fidlure  of  proof, 
but  of  variance  which  did  not  appear  to  have  preiu- 
diced  the  defendant,  and  hence  the  case  was  within 
section  181  and  not  section  188  of  the  Civil  Code. 
(Rev.  Stots.  H  5284.6296) 

Judgment  reveraed  and  cause  remsnded  to  the 
court  of  common  pleas  for  a  new  trial. 

214.  John  Dickey  e.  Greenleaf  A  Co.  Error  to  the 
District  Court  of  FIranklin  Countv.  Judgment 
affirmed.    No  penalty.    To  be  reported. 

192.  Pittoburghu  Cindnnati  A  St.  Louis  Railwav.  Co. 
V.  William  D.  Chapman,  Administrator,  Aa  JSrror 
to  the  District  Court  of  Darke  County.  Judgmeoct 
affirmed  without  fee  or  penalty.  Tliere  will  oe  ao 
further  report. 

242.  John  C.  Allen  e.  Ellas  F.  Drske  et  al.  Error  to 
tha  District  Court  of  Oreene  County.  Diamisasd  by 
agreement  of  parties  at  ooats  of  plaintiff  In  error. 

078.  Jacob  JiUSt's  Admlnlatrators  v.  M.  ▼.  Payne  el 
al.  Error  to  the  District  Court  of  Ifaikm  County. 
Dismissed  at  costs  of  plaintiff  In  error  by  agreemant 
on  file. 

MOTION  DOCKET  DECffilOKS. 

Ko.  179.  Otto  Witte  tr.  PhlUip  iMkwood.  MoOon 
to  re-Instate  cause  No.  178  on  the  General  Do^tal^ 
Motion  Grai^ted. 

180.  William  Covert  et  al.,  v.  Jamea  Covart  ei  aL 
Motion  to  dispense  with  minting  the  record  in  oras^ 


No.  1377  on  the  Qei 


tokiet.    Motion  overruled. 


181.  Margaret B.  Panhelee  et  aL,  v.  City  of  "Yfvanwh 
town,  et  wL  Motion  to  take  cause. No.  1827  on  the' 
General  Docket  oht  ol  its  order.    Motion  oveirmled. 

182.  Mack  Worman  et  al.,  e.  State  of  Ohio.  MoH^p 
for  leave'  to  file  a  petition  in  error  to  the  Court  :ot 
Common  Pleas  of  Miami  County.    Motion  overrolsd. 


♦  ♦ » 


von  BT  THl  oomiT. 

During  the  past  year  there  has  been  oonalderable 
delay  in  the  oispoeal  of  cases  when  readied  In  tbdr 
order,  by  reason  of  the  failure  of  oounsd  to  fllo 
printed  brielli  vrf thin  a  reasonable  time  before  cssm 
are  reached.  Greater  promptness  in  this  respect  In 
the  future  will  be  required.  Special  attenoon  ie 
called  to  the  rules  of  the  court  on  the  subject. 
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BIBSOLimOM  OF  PAXmBSHXP. 

By  mutual  oonsent,  the  firm  of  Lord  A  Bowman, 
Job  Printers,  and  PuDlishers  of  the  Ohio  Law  Joub- 
VAL,  Is  this  day  dissolved,  Charles  O.  Lord  retiring 
from  the  firm.  • 

J.  H.  Bowman  will  oontinne  the  publication  of  the 
Ohio  Law  Joubvai.,  and  will  continue  the  Job  Print- 
ing boalnese  connected  therewith,  succeeding  to  all 
tbe  interest  of  said  Charles  O.  Lord  in  s«id  business, 
and  will  zeoeive  and  receipt  for  all  debts  due  the  Arm, 
and  aasiuiies  and  will  pay  all  the  liabilities  thereof. 

Chablbs  G.  Lobp, 
j.  h.  bowmam. 

Ooltmbiia,  O.,  Dao.  1, 188L 


BTATl  BAB  ASSOOIAnOH. 

The  programme  for  the  annaal  meeting  of 
the  State  Bar  Association,  to  be  held  at  Cin- 
cinnati, Wednesday,  December  27,  is  now  out. 
The  meeting  of  the  standing  committees  will 
take  place  on  Tuesday  evening,  December  26, 
and  the  Association  will  meet  at  2  P.  M.  the 
following  day,  in  College  Hall,  Walnut  street. 
The  sabject  of  the  over-crowded  condition  of. 
our  Supreme  Court,  the  defective  character 
of  the  judiciary  system,  so  far  as  the  district 
courts  are  concerned,  and  other  matters  ot 
great  interest  will  be  considered  and  discussed. 
Following  is  the  programme. 

Annual  address  of  the  President,  Hpn. 
Rufus  King.  Report  of  committee  on  admit- 
siou  and  election  of  members ;  report  of  the 
secretary  ;  report  of  the  treasurer. 

Report  of  Standing  Committees. — Execu- 
tive Committee;  on  judicial  administration 
and  legal  reform;  on  legal  education;  on 
grievances;  on  legal  biography.  Reports  of 
special  committees;  the  nomination  of  offi- 
cers ;  the  appointment  of  standing  commit- 
tees; miscellaneous  business;  the  election  of 
officers. 

Address—''  The  Early  Judges  of  Ohio,"  Hon. 
J.  H.  Thompson,  of  Highland. 

At  such  times  during  the  meeting  as 'may 
suit  the  convenience  of  the  Association,  the 
following  gentlemen  will  read  papers  aa  fol- 
lows: 

Hon.  Martin  D.  Follett,  of  Marietta,  "  The 
proper  punishment  of  criminals  and  the  res- 
toration to  citizenship  of  those  dischargpti 
from  confinement." 

Hon.  William  Lawrence,  of  Logan,  ''The 
relation  of  Judicial  to  Executive  power." 

Bmmett  Tompkins,  Esq.,  of  Athens^  "Crim- 
inal Procedure." 

Hon.  Moses  M.  Granger,  of  Muskingum, 
subject  not  known  by  the  committee. 

GusUvus  H.  Wald,  Esq.,  of  Hamilton, "  The 
English  Courts." 

There  will  be  no  meeting  of  the  Association 
on  Wednesday  night  on  account  of  the  pres- 
entation of  the  "  Oratorio  of  the  Messiah  "  at 
Music  Hall. 

The  reception  and  oomplimentary  banquet 
tendered  by  the  Bar  of  Hamilton  County  will 
take  place  on  Thursday  evening,  December  28. 
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The  headquarters  of  the  Executive  Com- 
mittee will  be  at  the  Gibson  House,  rooms 
188  and  134. 

By.  order  of  the  Executive  Committee. 

C.  H.  Gbosvenor,  Chairman. 


♦  • » 


SILL  FOB  XOBB  CIBCinT  JVDOBI. 

The  House  Judiciary  Committee  have  a- 
greed  to  report  favorably  the  David  Davis 
Bill  creating  eighteen  new  Circuit  Judges,  two 
of  whom  in  each  Judicial  Circuit  shall  consti- 
tute a  Court  of  Appeals  to  hear  certain  classes 
of  cases  now  taken  direct  to  the  Supreme 
Court.  The  bill  is  approved  by  the  Presi- 
dent, by  the  Supreme  Court,  and  by  the  Na- 
tional Bar  Association.  It  has  passed  the  Sen- 
ate and  will  pas^  the  House  if  persistent  effort 
can  put  it  through.  The  Republicans  agree 
in 'supporting  it,  and  some  Democrats  will,  it 
is  believed,  vote  with  them.  Republican 
members  of  the  Judiciary  Committee  would 
like  to  have  Chairman  Reed  attempt  the  pas- 
sage of  the  bill  in  the  House  under  a  suspen- 
sion of  the  rules.  It  is  not  believed  that  he 
could  secure  the  two-thirds  necessary  to  its 
passage.  So  the  friends  of  the  bill  will  prop- 
ably  have  to  wait  until  the  bill  has  been  dis- 
cussed and  the  minority  is  ready  to  let  the 
majority  pass  it.  The  bill  may  possibly  form 
an  obstruction  in  the  tide  of  legislation. 
Representative  Manning,  of  Mississippi,  will 
make  a  minority  report  from  the  Judiciary 
Committee  in  favor  of  his  bill  to  relieve  the 
Supreme  Court  by  dividing  the  Bench  and  its 
work.  This  will  command  the  support  of  a 
large  number  of  Democrats.  Had  Clarkson 
N.  Potter  lived  the  special  committee  of  the 
National  Bar  Association  on  this  subject  would 
have  reported  in  favor  of  the  Manning  Bill. 
The  only  material  amendments  made  in  the 
bill  provide  that  the  bill  shall  go  into  effect 
September  1, 1883  and  that  the  new  Court  of 
Appeals  in  the  Sixth  District  shall  be  held  at 
Columbus  instead  of  at  Cincinnati. 


» •  ♦ 


VXW  BOOKS. 


Ths  Jmeriean  Deciriom,  containing  the  cases 
of  general  rules  and  authority  decided  in 
the  courts  of  the  several  states  from  the 
elnrliest  issue  of  the  Reports  to  the  year 
1480.  Compiled  and  annotated  bv  A.  0. 
Freeman,  Counselor  at  Law,  etc.    Vol.  89. 


San  Francisco  :  A.  L.  Bancroft  A  Co.    1882. 

This  valuable  series  of  reports  is  loo  well 
known  to  the  profession  to  need  an  extended 
notice  of  the  present  volume. 

The  cases  in  this  volume  are  taken  from 
Watts  Sl  Serg.  (Penna.)vols.  3,4,5 ;  McMuUan's 
(S.  C.  Law)  vol.  2 ;  Speer's  (S.  C.  Eq.)  vol.  1 ; 
Humphrey's  (Tenn.)  vol.  3 ;  Vermont  vol.  14 ; 
Robinson's  (Va.)  vol.  1;  Pinney's  (Wis.)  vol. 
1 ;  4  and  6  Ala.;  5  Ark.;  15  Conn.;  4  Scam- 
min's  (111.) ;  6  and  7  Blackford's  (Ind.) ;  1 
Morris'  (la.)  ;  3  and  4  B.  Munroe  (Ky.);  4,  5 
and  6  Robinson's  (La.) ;  22  and  23  Maine;  1 
Gill  (Md.) ;  5,  6  and  7  Metcalf s  (Mass.).  We 
find  tull  notice  of  the  case  of  Cassidy  r.  Mc- 
Kenzie,  4  Watts  ft  Serg.  282,  upon  the  validity 
of  acts  of  agent  after  death  of  princi|ial :  also 
Kramer  v.  Sandford,  (4  Watts  A  SiTg.  328) 
as  to  the  effect  of  waiver  and  demand,  and 
notice  by  endorser  by  taking  security. 

Thayer  r.  Thayer,  14  Vermont,  on  trans- 
fers of  property  by  husbands  in  fraud  of  wives. 

Howard  v.  Kennedy's  Ex'rs.  4  Ala.  492,on  who 
may  be  dispossessed  under  judgment  in  eject- 
ment. Laborde  v.  Consolidated  Ass'n.,  4  Rob- 
inson (La.)  190,  on  effect  of  payment  of  forged 
check  upoA  the  rights  of  the  defrauded  party. 
Franklin  Bank  v.  Bachelder,  23  Me.  CO;  on 
the  origin  and  general  notice  of  the  lien  of  at- 
tachment; Wilson  v.  Fosket,  6  Met.  400 
on  the  rights  of  issue  unintentionally  omit- 
ted from  will,  and  when  the  will  will  be 
deemed  to  furnish  sufficient  evidence  that  the 
omission  was  intentional. 

Besides  the  above  are  a  large  number  ol  brief 
notes  upon  the  various  subjects  treated. 


^■♦< 


WABSAHT  07  ATTOBMXT  10  OOVRM  JVDaaDR 

OV  PBOMISSOBT  HOR. 

Ed.  Ohio  Law  JoumaL 

We  note  your  editorial  mention  of  the  caiM 
of  Briley  v.  Hillis  decided  recently  by  Judge 
Baxter  in  the  U.  S.  District  Court  concerning 
a  warrant  of  attorney  to  oonfess  judgment 
on  promissory  note.  It  seems  to  us  that  this 
is  what  the  law  ought  to  be  in  such  cases. 

A  power  of  attorney  is  a  trust  reposed  in 
some  person,  and  an  appointment  of  an  at- 
torney to  appear  in  court  and  represent  the 
person  signing  the   anibority.    To  appoint 
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any  attorney  without  naming  him  is  hardly 
an  appointment  at  all ;  it  is  in  fact  leaving 
the  selection  of  the  attorney  to  the 
adversary.  The  words  "Any  attorney 
in  Ohio ''  include  perhaps  4,500  lawyers,  and 
"  Any  attorney  in  the  United  States  "  might 
include  65,000  persons.  It  would  not  be  a 
greater  stretch  of  law  to  appoint  "  Any  white 
man." 

An  authority  conferred  in  such  general 
terms  is  dangerous  and  liable  to  great  abuse. 
In  almost  all  cases  where  promissory  notes 
have  been  obtained  by  fraud,  a  power  of  at- 
torney authoriting  any  attorney  to  confess 
judgment  has  been  attached.  If  a  lawyer 
had  to  be  named,  it  would  operate  as  a  check 
upon  the  swindles.. 

The  question  decided  by  Judge  Baxter  has 
never  been  presented,  we  believe,  in  our  su- 
preme court.  It  is  true,  in  several  ci^s 
which  were  in  that  court,  the  warrant  of  at- 
torney was  to  "  any  attorney  "  but  the  ques- 
tion of  its  validity  was  not  raised  by  court 
or  counsel.  In  all  the  cases  but  one  the  judg- 
ment in  question  was  set  aside  upon  some 
other  ground.  We  believe  our  supreme  court 
whenever  the  question  is  directly  presented, 
will  concur  with  Judge  Baxter.  * 

CiBCLBViLLs,  Dec.  16, 1882. 


» > » 


aXl  inJBICIPAL   BOVINI,   nSVZD  WDBE  AV  VM- 

OOSflRUTZOSAL   ACT,  XnOBOIABLI    IH  THB 

HABBS  OB  AB  IBBOOBBT  K0LDBB1 

JSl  Ohio  Law  Journal. 

Having  had  occasion,  recently,  to  give  the 
above  question  an  investigation,  I  submit  the 
following  propositions  as  the  law  : 

1.  That  an  act  pretending  to  authorize  a 
municipality,  or  a  couniy,  or  a  township  to 
issue  bonds,  and  under  which  bonds  are  is- 
sued, being  unconstitutional,  the  bonds  so 
issued  are  utterly  without  authority  or  power 
on  the  part  of  the  maker  to  so  issue  them  ; 
and  are,  therefore,  void. 

2.  That,  of  this  want  of  power  to  make  the 
bonds,  every  person  into  whosesoever  hands 
they  might  pass,  were  bound  to  take  notice. 

8.  That,  there  can  be  no  innooent  holders 
under  the  law,  in  the  absence  of  power  to 
make  (he  bonds. 

These  piopositioni  axe  sustained  by  the 
BnifbnneBrrentef  mithorities.    In  Marsh  e. 


Fulton  Co.,  10  Wall  676,  the  second  point  in 
the  syllabus  is :  "  Where  county  bonds  to  a 
railroad  company  are  issued  without  any  au- 
thority, they  are  invalid  in  the  hands  of  an 
innocent  purchaser.  The  authority  must  ex- 
ist before  any  protection  as  innocent  pur- 
chaser can  be  claimed  by  the  holder.  See  also 
pages  683-4.  In  Township  of  East  Oakland 
V.  Skinner,  94  U.  S.  255,  it  is  held :  <<  Where- 
there  is  a  total  want  of  authority  to  issue 
municipal  bonds,  there  can  be  no  bona  fide 
holding  of  them."  In  the  opinion,  in  page 
258,  the  court  says:  "We  have  held  that 
there  can  be  no  bona  fide  holding  where  the 
statute  did  not  in  law  authorize  the  issue  of 
the  bonds.  The  objection  in  such  cases  goes 
to  the  point  of  power.  There  is  an  entire 
want  of  jurisdiction  over  the  subject.  It  is 
not  the  case  of  an  informality,  an  irregularity, 
fraud,  or  excess  of  authority  in  an  unauthor- 
ised agent.  Where  there  is  a  total  want  <3l 
authority  to  issue  the  bonds,  there  can  be  no 
such  thing  as  a  bona  fide  holding.  See  also, 
Cromwell  v.  County  of  Sack,  96  U.  S.  51.  Also 
Dillon  on  Municipal  Bonds,  sections  6,  8  and 
19,  and  Dillon  on  Municipal  Corp.,  106,  and 
authorities  there  cited.  The  same  doctrine 
is  recognised  in  State  ex  rel.  v.  Van  Home,  7 
Ohio  St.  327.  That  was  a  case  in  which  a 
question  of  irregularity,  simply,  was  pre- 
sented, and  not  the  want  of  power.  On  page 
331  it  is  said  in  the  opinion  pronounced  by 
Judge  Scott :  "  It  is  true  that  when  public 
officers  exceed  the  power  vested  in  them  by 
general  laws,  their  acts  are  no  longer  official, 
but  void."  So  State  ex  rel.  v.  Union  Tp.,  8 
Ohio  St.  894,  presents  but  a  question  of  irreg- 
ularity in  the  issuing  of  bonds.  See  second 
point  in  syllabus.  Vide  also,  Groshen  Tp.  & 
Shoemaker,  12  Ohio  St.  628  ;  14  Ohio  St.  570, 
and  587,  the  opinion  being  delivered  by 
Judge  Scott. 

In  these  days  of  the  reckless  issuing  of  town* 
ship,  county  and  municipal  bonds,  the  ques* 
tion  above  discussed,  becomes  important. 

Isaiah  Pillabs. 

Lima,  Ohio,  Dec.  14, 1882. 


^•■» 


nOKZH  TO  XAIXT. 

The  Supreme  Court  of  Wisconsin,  in  the 
case  of  Sneil «.  Bray,  recently  decided,  discussed 
a  novd  question.    It  was  an  action  by  pi  aio  t- 
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iflk,  husband  and  wife,  upon  an  alleged  writ- 
ten agreement  by  defendant  to  the  plaintift'i 
wife  before  her  marriage,  to  pay  her|3,0C0for 
releasing  him  from  a  contract  of  marriage. 
Plaintifn  obtained  a  verdict  of  14,054  damages. 
A  motion  for  a  new  trial  was  denied  and  de- 
fendant appeided.  HeU,  that  a  release  of  a  con- 
tract to  marry,  is  a  good  consideration  for  a 
promise  by  the  party  released  to  pay  money 
K>r  the  release.  HM^  further,  that  the  plaint- 
iff's husband  was  a  competent  witness  in  the 
action. 


^wA^M  coHonvurG  thi  tbopobsd  acts  to 

nTABUSH  A  OXBOVR  COmiT  XV 
THI  STATl  07  OHIO. 

BY  ALFRED  YAPLE. 

I  have  prepared  the  two  accompanying 
bills  for  p/esentation  to  the  Legislature  at 
its  coming  sisssion  looking  to  the  improve- 
ment of  our  judicial  system.  The  first  is  to 
create  a  circuit  court  to  dispose  of  the  appel- 
late business  of  the  district  court ;  and,  if  such 
bill  be  passed,  to  abolish  all  superior  courts, 
not  however,  to  affect  the  term  of  office  of  anv 
superior  judge  during  the  period  for  which 
he  is  elected  or  appointed.  Both  bills  would 
be  valid  laws  if  passed  as  a  single  act,  the 
supreme  court  having  three  times  decided 
that  the  provision  of  the  constitution  that 
**  no  bill  diall  contain  more  than  one  subject, 
which  shall  be  clearly  expressed  in  its  title," 
is  merely  directory  to'  tne  legislature,  and 
does  not  affect  the  validity  of  any  statute  it 
may  enact ;  ''  that  this  provision  of  the  con- 
stitution was  incorporated  for  the  pur|Kise  of 
making  it  a  permanent  rule  of  the  two 
Houses,  and  to  opi^rate  only  on  bills  in  their 

! progress  through  the  General  Assembly ;  that 
t  is  directory  only,  and  the  supervision  of 
its  observance  must  be  left  to  that  biHlv." 
Pim  V.  Nicholson,  6  Ohio  St.  176 ;  Stute*^  v. 
Covington,  29  Ohio  St.  102  ;  Oshe  v.  State, 
87  Ohio  St.  494. 

The  Supreme  Court  of  Ohio,  considering 
the  cases  of  original  jurisdiction  that  will  be 
brought  therein,  and  cases  hereafter  docketed 
that  will  be  taken  out  of  their  order,  is  at 
least  from  feven  to  eight  years  behind  the  busi- 
ness pending  before  it.  This  necessarily  sac- 
rifices important  business  interests  and  money 
and  propert;^  rights..  Unscrupulous  parties 
and  shystering  attorneys,  as  the  law  now 
stands,  with  no  shadow  of  legal  defense,  re- 
move causes  from  the  district  court  to  the 
supreme  court  upon  error^  and  often  compel 
the  opposite  party  to  sacrifice  a  large  part  of 
hisjust  daimby  a  so-called  settlement,  in 
order  to  realise  something  within  the  period 
of  an  ordinarv  business  lifetime.  When  a 
judgment  is  obtained  in  the  court  of  common 


pleas,  it  is  taken  upon  error  to  the  district 
court,  which,  in  nearly  every  county  in  the 
state,  convenes  only  once  a  year,  and  then 
only  for  a  few  days.  Then  the  case  is  taken 
to  the  supreme  court,  where  it  must  lie  for 
years  awaiting  a  hearing;  and,  to  escape  the 
penalties  provided  for  in  case  of  affirmance  by 
the  supreme  court,  the  party  prosecuting  the 
error  case  will,  just  before  the  hearing,  dis- 
miss it,  or  suffer  the  court  to  do  so,  for  want 
of  preparation.  This  should  be  remedied  by 
the  legislature.  The  judses  of  the  supreme 
court  can  no  longer  attena  the  district  court 
and  preside  therein,  as  the  constitution  re- 
quires them  to  do. 

Common  pleas  judges  alone,  from  three  to 
four  in  numoer,  hold  the  district  court.  The 
double  duty  of  holding  both  the  common  pleas 
and  district  courts  destroys  the  efficiencj'  of 
both  courts,  while  it  has  occasioned  a  large 
increase  in  the  number  of  common  pleas 
judges.  The  district  court  judges  are  always 
so  pressed  for  time,  on  account  of  their  duties 
in  the  court  of  common  pleas,  that  they  can 
not  properly  hear  and  oetermine  the  cases, 
usually  important  ones,  that  come  before 
them,  whicn,  after  being  long  delayed  and 
hastily  decided,  are  almost  sure  to  l>e  taken 
to  the  supreme  court,  where  the  great  length 
of  4ime  that  must  elapse  before  they  can  be 
heard  in  their  regular  order  renders  the  inter- 
ests involved  therein  worthless. 

By  the  constitution  of  1851,  the  state  was 
divided  into  nine  judicial  districts,  with 
three  common  pleas  judges  in  each.  The 
districts  have  been  increased  to  ten,  and,  in- 
stead of  thirty  regular  common  pleas  judges, 
there  are  now  seventy — forty  additional 
judgeships  having  been  created,  from  time  to 
time,  by  the  legislature;  ana  every  vear 
there^  is  an  effort  made  to  secure  more.  The 
end,  if  no  better  provision  be  mac^e,  will  be  a 
common  pleas  judge  in  every  county,  subject 
to  all  its  local  influences,  family,  social  and 
monetary,   and   business    will    not  be   dis- 

Stched.  Cases  will  be  put  over  from  day  to 
^,  week  to  week,  and  month  to  month,  to 
suit  the  convenience  of  counsel,  parties  and 
witnesses,  and  prosress  in  the  trial  be  made 
only  when  every  body  connected  with  the 
cause  have  no  other  engagement,  nothing 
else  to  do,  and  it  is  entirely  convenient  for 
all  to  be  present.  This  is  the  conjiition  of 
things  in  many  of  the  comities  now.' and  the 
increase  of  common  pleas  judges  has  out  little, 
if  any,  added  to  the  efficiency  of  the  district 
courts,  whose  necessarily  hasty  action  causes 
many  cases  that  otherwise  would  end  there 
to  be  taken  to  the  overcrowded  supreme 
court.  The  need  all  the  time  has  b^n  to 
make  an  efficient  intermediate  court. 
The  circuit  court  bill,  which  I  have  drawn. 
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Slves  twenty  judges  to  hold  what  is  now  the 
istiict  court,  at  least  twice  a  year  in  every 
county' — a  ^ain  of  at  least  one  term  a  year 
therein — with  a  saving  of  one  and  often  two 
judges.  Two  judges,  as  was  the  case  with 
our  old  supreme  court  on  the  circuit,  are  bet- 
ter for  the  dispatch  of  business  than  three ; 
and  if  they  disagree,  a  third  judge  is  to  be 
called  into  the  case. 

It  will  enable  less  than  the  present  number 
of  common  pleas  judges  to  do  the  business  of 
that  court;  so  that  at  the  expiration  of  their 
terms,  many  of  the  additional  common  pleas 
judges  may  be  dispensed  with.  The  abolition 
of  superior  courts  at  the  expiration  of  the 
terms  of  the  present  judges,  upon  the  passage 
of  the  circuit  court  bill,  will  eventually  save 
us  one  judge  in  Hamilton  County ;  and  it  will 
t3ave  the  tax-payers  of  the  city  of  Cincinnati, 
who  now  pay  each  superior  judge  $3,500  per 
year,  in  addition  to  tne  $1,500  paid  him  by 
the  state,  the  sum  of  $10,500  per  annum  ;  an^ 
if  allowance  additional  to  their  state  salaries 
be  allowed  bv  the  commissioners  to  its  circuit 
judges,  it  will  be  paid  by  the  entire  county, 
and  cannot  exceed  13,000  a  year  for  each 
judge,  or  $6,000  for  both.  There  will  be  two 
vacancies  in  the  Superior  Court  of  Cincinnati 
in  May,  1883. 

The*  District  Court  in  Hamilton  County  is 
much  more  efficient  than  in  other  counties  of 
the  state;  but  the  members  are  taken  from 
the  body  of  common  pleas  judges,  all  the 
judges  serving  upon  it  in  rotation,  and  they 
are  often  complicated  with  their  own  decis- 
ions in  the  common  pleas,  and  are  embar- 
rassed by  the  esprit  de  corpe-  existing  always 
among  a  brotherhood  of  judges.  And  two 
circuit  judges  would  do  the  work  of  the  three 
judges  of  the  district  court. 

It  is  proposed  to  reimburse  the  circuit  judges 
when  absent  from  the  county  of  their  resi- 
dence on  official  duty  for^their  legitimate  ex- 
penses. This  is  done  in  all  other  cases  ex- 
cept in  that  of  judges.  Even  the  state  officers 
who  attended  the  Garfield  funeral  at  Cleve- 
land have  been  repaid  their  expenses  out  of 
the  state  trieasury.  There  will  be  no  occasion 
for  circuit  judges  to  accept  free  passes  from 
railroad  companies,  which  judges  are  now 
obliged  to  do  on  account  of  the  starvation  sal- 
aries paid  them.  It  is  intended  that  any  cir- 
cuit jndee  may  sit  in  the  circuit  court  in  any 
county  of  the  state,  it  being  made  the  duty  of 
the  chief  justice  of  the  supreme  court  to  as- 
sign the  judges  to  the  various  counties  every 
year.  This  will  tend  to  enlarge  the  views 
and  experience  of  the  judges,  free  them  from 
local  influences,  and  make  the  state  uniform. 
.  While  in  a  few  ^ears  the  expenses  of  main- 
taining the  circuit  court  ana  the  common 
pleas  will  bat  little,  if  lti^y«  exoeed  the  pres- 


ent cost  of  the  common  pleas(with  its  addi* 
tional  judges)  and  the  superior  and  district 
courts,  it  can  be  said  that,  cost  what  it  may, 
the  creation  of  such  court  is  absolutely  neces- 
sary, as  the  present  district  court  is  wholly 
inadequate  to  the  requirements  of  an  inter- 
mediate court,  and  directly  impairs  the  effi- 
cacv  of  the  court  of  common  pleas;  and  we 
will  be  obliged  to  create  such  court  or  suffer 
important  rights  to  be  sacrificed,  and  wrongs 
to  go  unredressed,  and  descend  to  the  verge  of 
anarchical  mob  law.  The  judicial^  is  a  co- 
ordinate department  or  the  state  government, 
and,  by  the  niggardliness  and  indifference  of 
the  legislative  department,  has  been  suffered 
almost  to  perish. 

No  remedy  can  be  had  through  proposed 
amendments  to  the  Constitution,  as  no  amend- 
ment can  be  adopted.  The  money  heretofore 
expended  in  advertising  such  amendments  in 
the  newspapers,  all  of  which  signally  failed  qf 
adoption,  would  almost  have  maintained  the 
expenses  of  the  proposed  Circuit  Court.  All 
such  amendments  are  sure  to  be  defeated,  as 
they  propose  special  and  specific  courts  and 
machinery,  a  fault  which  broke  down  the  Con- 
stitution of  1802  and  our  present  one.  The 
only  wise  constitutional  provision  in  relation 
to  the  judicial  department  of  government  is 
that  found  in  the  Constitution  of  the  United 
States. 

I  take  it  for  granted  also  that  a  commission 
will  be  created  by  the  Legislature^  at  its  com- 
ing session,  to  aid  the  Supreme  Court  in  dis- 
Eosing  of  the  vast  accumulation  of  business 
efore  it. 

[We  re-^roduce  from  the  pamphlet  philan- 
thropically  distributed  to  the  profession  by 
Judge  Yaple,  his  prefatory  remarks  in  behalf 
of  his  bills  for  the  Cbtablishment  of  a  circuit 
court  and  the  abolishment  of  the  superior 
courts,  to  show  the  appearance  of  the  matter 
as  viewed  from  his  stand-point. 

The  provisions  of  the  bills  will  become  ap- 
parent to  any  one  who  reads  the  "  Remarks  " 
and  therefore  need  not  be  published. 

We  heartily  concur  with  Judge  Yaple,  in  the 
strictures  upon  the  inefficiency  of  the  district 
courts  and  the  disheartening  delays  whick 
bans  upon  the  efforts  of  litigants  to  obtain 
finid  hearing  and  determination  of  thei 
causes ;  and  we  as  cheerfully  acquit  the  judges 
themselves  of  in  any  way  contributing  to 
this  delay.  The  fault  undoubtedly  lies  in  the 
laur  which  created  this  court  and  the  powerq, 
which  having  built  up  a  wrong  and  branded 
it  with   the    Qui  tranibdit  iuHind  of  eteraiU 


«64 


THE   OHIO  XiAW   JOUKS AIi. 


ss 


4iMimtAif^  nAue  to  •zptak§a  ii  ttma  the  lirt 

We  AlM>  Agre^  that  titittl  Kuitabld  lej^istation 
is  McaiM,  iha  evil  will  go  on  aogmenting 
itoelf  tmii  beooming  hoariy  nore  diffiouU  <rf 
MatMMfii. 

The  queBtlon  is,  how  to  secure  that  neces- 
Uij  legislation. 

fhe  State  Bar  Association  in  1880,  pat  its 
hand  to  the  plough ;  but,  whether  because  of 
kKAting  back  or  of  not  going  ahead,  nd  good 
tesulted. 

The  same  body  again  in  1881,  took  steps 
mwet  the  same  ground ;  but  the  outcome  was 
no  more  fruitful ;  the  law  makers  evidently 
hating  no  regard  for  those  who  living  by  the 
law  ought  to  know  what  the  law  ought  to  be 
We  are  again  face  to  face  with  the  old  dif&- 
•ulties  and  trying  to  suggest  a  remedy  that 
will  not  only  cure  the  evil,  but  that  will  be. 
Aeeepted  and  acted  upon,  by  the  leg- 
islature. The  individual  who  suggests 
this  great  disideratum  wiU  merit  the  thanks 
#f  suffering  thousands. 

In  this  connection  we  would  say  that  any 
suggestion,  of  a  practical  character,  coming- 
m>m  members  of  the  bar  who  have  had  exper- 
ience in  the  working  of  other  systems  than 
.that  of  this  state,  or  who  have  observed  points 
wherein  our  system  could  certainly  be  changed 
for  the  better,  will  be  cheerfully  published  by 
lis ;  and  will,no  doubt,  greatly  aid  in  the  solu- 
tion of  this  perplexing  problem. — Ed.  Ohio 
Law  Joubnal.] 


Shie  Supreme  Geurt. 


•KAVnL— PABinAL  tnSVSI   07-BnT0&ATZ0S  07, 

ironrjuHT. 

Titntk  V.  Caswwll  et  «1.     Deo.  12,  1862. 

A  mill  owtier  ootisiftieted  a  dsm  imd  dag  s  ftilll- 
ime,  In  stieh  manner  that  the  ivaten  of  the  stream 
werediveited  from  their  ancient  channel  and  flowed 
Inroifgh  the  rttoe.  He  midnt^ned,  howerer,  at  all 
Maes,  a  flood-gate  for  the  pai-poee  of  returning  the 
waters  to  their  nMural  channel  whenever  repaira  up- 
•n  lite  mm  Should  make  itneceetoiy.  Heatidhls 
gimnteesoontinned  to  flow  the  water  through  the 
rlR3S  Tor  a  period  of  xCiors  than  twenty-^nd  y^'^*  dur- 
lag  whieh  time  the  water  was  ooeaslonally  and  tem- 
npraril/  restored  to  the  ancient  channel.  This  ohau- 
■el  had,  ht  long  disuse,  iMoome  olMtrticted  and  pkr- 
llalljr  filled  so  that  It  Was  not  suflident  to  ealTj  Off 
iu  {he  water  which  originally  passed  tbrpugh  it. 
yUtfntlSr  ^#cliiitod  ftMk  grantees  t!  the  miU'^^Mr 
•.tract  of  land,  th|xmgh  wnioh  ran  the  ancient  ohan- 
iMl  Of  the  strSam.  I^r  the  patpoM  df  tepmring  the 
Wli,  Iks  flcwnen  apeiM  ^9  gats  mnd  JestoM  the 


water  lo  the  andisnt  ^jhannel.  wbtdi  flooded  the  knd 
of  the  plaintiff  and  Injured  her  eropa. 

ITstd  .*  1st.  thai  notfatng  in  the  eondfUon  <«f  things 
of  111  the  adtsof  the  parties,  at  the  time  of  ttie  plaint- 
iSTs  pnrciMSSj  showed  that  the  use  of  the  anc' 
ownnel  had  been  permanently  abandoned. 

2d.  Tbe  mill-Owners  stfll  retained  the  fight  to 
st«re  the  water  to  itoold  channel  wheaetw  the  re- 
pair of  their  miU  rendered  sudh  eonne  nseosssiy  or 
adTisable. 

H.  A  L.  H.  Ooodwin  for  plaintiff  in  error. 
John  IC.  Lemmon  for  defendants  in  error. 

LONOWOBTH,  J. 

This  was  an  action  brought  by  the  plaint- 
iff against  the  defendant  who  were  mill 
owners,  to  reoorer  damages  for  flooding  her 
lands  and  destroying  her  crops  by  diverting 
the  channel  of  a  stream.  The  jury,  upon  the 
trials  rendered  a  yerdict  in  favor  oi  defend- 
ants. A  motion  for  a  new  trial,  on  the 
ground  that  this  verdict  was  not  supported 
by  the  evidence  and  resulted  from  erroneous 
instructions,  was  overruled  and  judgment 
was  rendered  on  the  verdict.  This  was  after- 
wards affirmed    in  the  district  court. 

The  facts  of  the  case,  in  so  far  as  I  have 
considered  it  necessary  to  report  them,  are  as 
follows : 

.  Prior  to  1812  there  existed  in  Erie  County 
a  spring,  now  called  "Castalia,"  which  dis- 
chargea,  perennially,  an  extraordinary  vol- 
ume of  water  flowing  northwardljr  through 
the  land  now  ownea  by  the  plaintiff  and 
emptying  into  the  Sandusky  Bav. 

About  this  time  one  Snow,  wishinji^  to  util- 
ise the  water-power  furnished  by  this  spring, 
built  a  dam  across  the  outlet,  immediately 
below  its  source,  and  raised  the  water  to  a 
higher  level. 

The  result  of  this  increased  pressure  was, 
that  several  years  thereafter  the  water  found, 
or  forced  a  subterranean  channel,  breaking  out 
some  sixty  rods  north  of  the  original  sousoe, 
and  thence  flowing  in  a  new  channel  to  the 
bay.  To  maintain  the  original  level  of  the 
water  it  was  found  necessary  to  build  an  em- 
bankment fkround  the  lower  pond,  thus  rais- 
ing the  water  and  obtaining  a  uniform  level 
in  both  ponds.  This  was  done  about  the  year 
1822. 

Up  to  1840  all  the  water  from  these  ponds 
ran  down  through  the  old  channel  through 
plaintiff's  land  as  it  had  always  done;  but  m 
that  year  another  mill  was  built  at  the  lower 
pond  and  a  raoe-way  cut  from  the  latter  pond 
conveying  the  water  to  thld  ancient  <diann^ 
at  a  point  some  distance  below  the  plaintiff^! 
land.  Throu|;h  this  race-way  all  m  water 
from  the  swing  has  run  sii»oe  1840,  excent 
that  there  nas  always  becm  mpreor  1(m  leix* 
age  throufffa  ibedam  at  4be  upper  pond  which 
has  passed  down  theold  channel, and  ea  somt 
oceasiotis  when  thedam  bnto  awltyi.-or  wb4to 
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it  I^MMne  neoeniary  to  tepair  the  millii  iiU 
the  water  was  returned  to  the  old  channel. 
To  enaUe  this  to  be  done,  a  flood-gate  or 
weir,  was  at  all  times  maintained,  opening 
from  another  raoe^F^y  which  had  been  out 
between  the  ponds,  into  the  old  channel. 

In  1842,  one  Marshall  Burton  became  the 
owner  of  this  spring  and  all  the  mill  prop- 
eTiy^     including  the  lands  now  ownea   by 

K^iaintiff;  and  through  yarious  conveyances 
e  title  to  the  mill  property  passed  from  him 
to  the  defendants,  and  the  title  to  the  land 
now  owned  by  plaintiff  to  her.  One  of  these 
conveyances  from  Burton,  under  which  plaint- 
iff acauired  an  uddivided  interest,  contained 
the  following  expressed  reservation  :  ''Re- 
serving all  water-courses  and  privileges  of  ex- 
cavation for  mill  or  manufacturiixg  purposes 
at  all  times." 

In  1876,  the  defendants,  to  enable  them  to 
repair  their  mill  at  the  lower  pond,  opened 
the  flood-gate  and  turned  the  water  from  both 
ponds  into  its  ancient  channel.  This  chan- 
nel by  long  disuse  had  become  partially  filled 
up  and  the  flooding  of  plaintiff's  premises 
resulted,  causing  the  injuries  complained  of. 

This,  defendants  claim,  they  hra  a  perfect 
right  to  do,  among  other  reasons  because  of 
the  reservation  m  the  deed  from  Burton 
jibove  mentioned.  It  does  not  appear  that  in 
the  exercise  of  the  right  claimed,  the  defend- 
ants'allowed  the  wator  to  run  through  the 
old  channel  for  a  longer  time  than  was  nec- 
essary to  enable  them  to  repair  their  mill,  or 
turned  into  the  channel  a  larger  amount  of 
water,  at  any  time,  than  would  naturally 
flow  there  if  not  restrained  by  the  dam  at  the 
upper  pond. 

^  It  is  claimed  by  the  plaintiff  that  no  such 
right  is  reserved  as  against  her  for  the  reason 
that  the  deed  from  Burton  in  which  such  res- 
ervation is  found  conveyed  only  an  undivided 
interest,  and  that,  as  to  the  remaining  undi- 
vided interest,  she  holds  her-  land  free  from 
any  reservation  of-  such  Tight  in  Burton's 
grantees.  She  further  savs  that,  at  the  time 
m  the  injuries  complained  of  the  channel  had 
been  permanently  changed  for  more  than 
twenty-one  years :  that  defendants  had  ac- 
quiieaa  right  by  prescription  to  flow  the 
water  through  a  new  channel  which  was  in- 
eonsistent  with  their  right  tocontinuethe  use 
ef  the  old;  and  that  she  was  justified  by  the 
condition  of  things  and  the  acts  of  the  defend- 
.ants,  at  the  time  she  purchased,  in  believing 
that  they  had  finally  abandoned  the  use  of 
theancient  channel,  and  that  they  are  there- 
lore  estopped  from  asserting  such  right  as 
^^ainsther.  This  theory  of  estoppel  we  do 
Mi  think  can  be  snstaiuM.  In  the  flr^t  place 
Ibe  plaintiff  knew  that  the  diversk>n  or  the 
Mnaam  was  hr  milling   purposes  only,  and 


that,   should   the   defendants   at  any  tiioe 
abandon  the  business  of  milling  and  cease  to 
maintain  their  dam  at  the  upper  pond/  the 
water  would  inevitablv  seek  again  its  ancient 
channel  through  which  it  always  had  and  al- 
ways would  naturally   flow.    Such  a  vieif 
would  require  us  to  say  that  the  defendants 
had  impliedlv  bound  themselves  to  forever 
maintain  a  dam  at  the  upper  pond  and  pre- 
vent the  'water  from  returning  tgi  its  natural 
channel.    Secondly,  the  plaintiff  knew  that 
defendants  had  at  all    times  maintained .  a 
flood-gate  at  the  upper  dam,  the  only  use  *  of 
which  could  be  to  enable  them  to  return  the 
water  to  the  old  channel  when  the  repair  of 
their  mill  or  other  cause  should  make  such  a 
course  necessary  or   advisable.    Lastly,  the 
reservation  in  toe  deed  from  Burton,  even  if 
it  did  not  operate  to  secure  this  right  to  him- 
self and  his  grantees,  was  at  least  an  asmiitm 
that  he    intended  to  use  that  water-course 
thereafter.    We  are  therefore  unable  to  see 
that  there  was  anything  in  the  condition  of 
things,  or  in  the  acts  of  parties,  at  the  time 
of  plaintiff's  purchase,  which  would  Justify 
her  in  supposing  that  all  use  of  the  ancient 
channel  had  been  permanently  abandoned. 

We  concede,  of  course,  that  the  exercise  of 
this  right  should  be  reasonable,  and  that  it 
would.be  the  duty  of  defendants  to  souse 
their  own  as  not  to  inflict  unnecessary  dam- 
age or  iniury  upon  others ;  but  whether  or 
not  they  aid  so  act  was  a  question  properly 
left  to  the  jury,  who  found  upon  it  in  their 
favor,  and  the  verdict  is  abundantly  sup- 
ported by  the  testimony. 

In  leavin|[  this  subject  I  shall  content  my- 
self with  citing  the  case  of  Mason  v.  Shrews- 
bury &  Hereford,  R.  R.  Co.  6  L.  R.  (Q.  B.) 
687,  which,  to  my  mind,  seems  directly  in 
point.  In  that  case  a  canal  company  had, 
under  power  granted  by  Act  of  Parliament, 
diverted  a  considerable  part  of  the  water 
from  a  brook  which  flowed  through  plaintiff's 
land,  at  a  point  above  plaintiflrs  land,  the 
rest  of  the  water  continuing  to  flow  in  its 
natural  channel.  The  caniil  was  disused  in 
1863 ;  and  in  1864  the  defendants,  who  had 
succeeded  to  the  rights  of  the  canal  company, 
restored  to  the  brook  the  water  which  haa 
been  diverted  from  it.  The  bed  of  the  stream» 
owing  to  the  diminished  flow  of  water  {qt 
fifty-three  years  had  become  "  silted  up  "  and 
was  insufficient  to  carry  off  the  water  coming 
down. in  times  of  extraordinary  flood.  Sucfi 
a  flood  occurred  and  overflowed  plaintiff 'iy 
land,  damaging  his  crops.  It  was  neld  that 
no  right  of  action  existed.  In  deciding  th# 
ease  Blackburn,  J.  said:  '*Theoccupiersof  th^ 
land,  lower  down  the  Ashton  brook  than  tho 
canal,  would  naturally  suppose  things  wess 
going  to  remain  in  the  state  in  wbioh  they 
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had  been  for  bo  many  years,  and  can  in  no 
way  be  blamed  for  net  anticipating  that  the 
casal  would  be  disused,  and  the  waters  which 
had  been  diverted,  again  turned  into  the 
brook;  and,  after  that  state  of  things  had 
continued  for  more  than  forty  years,  one  would 
wish  to  find  some  legal  ground  for  saying  that 
they  had  acquired  a  legal  ri^ht  to  prevent 
this  long-continued  state  of  things  from  beins 
altered  to  their  prejudice.  But  I  feel  obligeo 
to  come  to  the  conclusion  that  there  is  no 
ground  on  which  such  a  right  can  be  sup- 
ported." 

Cockburn,  C.  J.,  concurring  in  this  opinion 
said :  "  Now  it  is  the  essence  of  such  an  ease- 
ment,*' (referring  to  the  right  to  divert  a 
stream,  the  senritua  aquas  ducendss  of  the  civil 
law),  "  that  it  exists  for  the  benefit  of  the 
dominant  tenement  alone.  Being  in  its  very 
nature,  a  right  created  for  the  benefit  of  the 
dominant  owner,  its  exercise  by  him  cannot 
operate  to  create  a  new  riffht  for  the  benefit 
ot  the  servient  owner.  Like  anv  other  right 
its  exercise  may  be  discontinuecl,  if  it  becomes 
onerous,  or  ceases  to  be  beneficial  to  the  party 
entitled.  An  easement  like  the  present, 
while  it  subjects  the  owner  of  the  servient 
tenement  to  disadvantage  by  taking  from 
him  the  use  of  the  water,  for^he  watering  of 
his  cattle,  the  irrigation  of  his  land,  the  turn- 
ing of  his  mill,  or  other  beneficial  use  to  which 
water  may  be  applied,  may,  on  the  other  hand, 
no  doubt,  be  attended  incidentally  with  equal 
or  greater  advantage  to  h  im ;  as,  for  instance,  by 
rendering  him  safe  from  the  danger  of  inunda- 
tion. But  this  will  give  him  no  right  to  in- 
sist on  the  exercise  of  the  easement  on  the 
part  of  the  dominant  owner  if  the  latter  finds 
it  expedient  to  abandon  his  right."  This  de- 
cision, if-correct,  would  efifectually  dispose  of 
the  case  before  us  even  in  the  absence  of  other 
considerations  to  whicb  I  have  referred. 

Various  exceptions  were  taken  at  the  trial 
to  the  rulings  of  the  court  upon  matters  of 
evidence,  to  the  refusal  to  give  certain  in- 
structions asked;  and  to  the  charge  as  given, 
which  if  I  were  to  attempt  to  discuss  mriatim 
would  swell  this  opinion  to  an  insufferable 
volume.  SuflSce  it  to  say  that,  although  the 
charge  was  somewhat  involved  and  portions 
of  it  standing  alone  might  be  considered  er- 
roneous, yet,  taking  it  as  a  whole,  we  are  of 
opinion  that  the  jury  was  fairly  advised  as  to 
the  law  of  the  case.  We  all  think  that  sub- 
stantial justice  was  attained  by  thd  verdict; 
land,  being  the  only  verdict  which  could  be 
properly  rendered  in  the  case,  we  find  no  er- 
ror in  the  court's  refusal  to  set  it  Hside,  or  in 
the  action  of  the  district  court  afiSrming  the 

{'udgment^    See  Buck  v.  Waddel  et  al,  1  Ohio 
(,397-868:    Judgment  affirmed. 
[To  appeaf  in  W  Ohio  St.] 
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CouMmaovMBBv.ZaaKLmxrEM  et»L 
December  12,  188SK. 

Vf  here  a  claim  mgainst  a  ooanty,  whleh  must  be  al- 
lowed by  the  oommiasloneri  before  It  oui  be  paid.  Is 
founded  ezclonlvely  on  a  Btatute,  the  remedy  by  ^>- 
peal  provided  by  Section  18  of  *'  an  act  eetablisUng 
DoardB  of  count v  commiasioAen  and  preeerlblng 
their  powers  and  duties  "  (1  8.  A  C.  247),  ta  exdughe; 
but  where  such  a  claim  Is  founded  upon  a  contract, 
which  the  commissioners  are  authorised  to  make, 
and  they  refuse  to  perform  such  contract,  or  disallow 
the  claim,  the  remedy  by  appeal  and  the  summary 
proceedings  provided  for  by  said  section,  is  cMf>tiila- 
tive  merely,  and  the  claimant  is  entitled  to  have  his 
action  thereon  against  the  county  by  due  course  of 
law,  in  any  court  of  competent  juiisdiction. 

Error  to  the  District  Court  of  Belmont 
County. 

The  facts,  so  far  as  necessary  to  an  Under- 
standing of  the  question  saved  for  report,  are 
as  follows:  The  defendants  in  error  Drought 
an  action  before  a  justice  of  the  peace,  against 
the  commissioners  of  Belmont  County,  to  re- 
cover a  balance  due  on  a  contract  for  work 
and  labor  in  tearing  down  and  rebuilding  a 
protecting  wall  on  a  county  road,  which  the 
commissioners  had  refuseato  pay.  From  a 
judgment  against  the  commissioners,  ihej 
appealed  to  the  common  pleas,  where  a  peti- 
tion was  fil^  which  the  commissioners  moved 
to  dismiss.  1st,  because  the  justice  had  no 
jurisdiction,  and  2nd,  because  the  coipmon 
pleas  had  no  jurisdiction.  The  ground  for 
this  motion  is,  that  the  exclusive  remedy  of 
the  plaintifb  was  an  appeal  from  the  action 
of  the  commissioners  in  refusing  to  allow  and 
order  the  claim  paid.  Another  question  of 
minor  importance  appears  in  the  record  but 
is  not  here  stated ;  as  to  which,  there  was  no 
error  of  the  court  below.  Upon  issue,  judg- 
ment was  rendered  for  plaintiff,  which 
was  affirmed  by  the  district  court. 

Rees  &  Galiaher  for  plaintififs  in  error. 

Anderson  A  Danford  and  Tallman  Brothers 
for  defendants  in  error. 

Johnson,  J. 

By  section  18  of  an  act  establishing  boards 
of  county  commissioners  and  prescrib- 
ing their  duties  (1  S.  ft  C.  247),  it  is  provided 
"That  if  any  person  shall  conceive  him  or 
her  or  themselves  aggrieved  by  the  decision 
of  .the  county  commissioners  in  anv  case,  such 
person  or  persons  may  within  'fifteen  days 
thereafter,  appeal  to  the  next  court  of  common 
pleas,  notifying  the  commissioners  at  least 
ten  days  before  the  time  of  trial,  which  notice 
shall  be  in  writing,  and  delivered  personally 
tp  tl^e  commissioner  or  left  with  the  auditor 
of  the  county,  and  the  said  court  sh&U  at  thtir 
next  $e$fum  near  and  detenu  itxe  the  saioi0, 
which,  decision  shall  be  final."  The  queatiob 
at  bar  may  be  tlfus  stated.    Is  tlie  appeal 
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thus  provided  for,  the  sole  remedy  of  defend- 
ants in  error  upon  refusal  of  the  countycom- 
missioners  to  allow  the  claim  upon  which  this 
action  in  founded,  or  is  it  lAerely  ewmubuivet 
Section  18  is  a  special  statutory  remedy  given 
■to  any  person  a^^grieved  by  the  decision  of  the 
county  commissioners.  It  is  peculiar  and  un- 
like the  remedy  bv  action  in  several  respects. 
The  appeal  may  be  taken  in  fifteen  davs  in- 
stead or  ten  days  as  in  case  of  appeals  from  a 
justice  of  the  peace,  or  thirty  days  from  the 
common  pleas.  No  bond  is  required  as  under 
the  practice  acts  applicable  to  courts.  The 
only  notice  required  to  be  given  of  the  fact, 
is  one  in  writing  ten  days  before, the  time  of 
trial,  and  the  court  shall  Qt  their  next  session 
hear  and  determine  the  same,  which  decision 
shall  be  final.  As  the  section  reads,  there  is 
no  provision  for  pleadings,  rule  days,  contin- 
uances, or  a  trial  by  jury,  and  no  appeal  from 
the  judgment  of  the  common  pleas.  .The 
court  at  its  next  session  is,  upon  ten  days  no- 
tice to  the  commissioners,  to  hear  and  deter- 
mine the  case  and  make  a  final  decision.  It 
would  be  an  anomaly  in  our  judicial  proceed- 
ings, if  this  were*  the  exclusive  remedy 
against  the  county  commissioners  in  every 
case  of  law  or  equity,  whatever  be  its  amount 
or  nature.  The  Bill  of  Rights  provides  that 
the  rights  of  trial  by  jury  shall  be  inviolate, 
and  that  every  person  tor  an  injury  done  him  in 
his  land,  goods,  person  or  reputation  shall 
have  remedy  by  cue  course  of  law.  In  The 
Commissioners  v.  Robband  Ferguson,  Wright's 
Reports  48,  there  wasan  appeal  bv  a  claimant 
from  the  decision  of  the  commissioners,  disal- 
lowing a  claim  for  building  a  bridge  under  a 
contract  with  them.  In  the  court  of  common 
pleas  the  commissioners  moved  to  quash  the 
appeal,  which  was  overruled.  They  then 
moved  that  an  issue  be  duly  made  up  by  plead- 
ings. This  was  also  overruled,  ana  the  court 
then  proceeded  to  hear  the  case  upon  the  papers 
sent  up  on  appeal,  without- otner  evidence, 
and  rendered  judgment  in?  favor  of  the  claim- 
ants. On  eeriuiTaTi  the  c^ise  was  taken  to  the 
supreme  court  on  the  circuit,  where  thejud||^es, 
Collet  and  Wright  were  divided  in  opinion, 
the  former  holding  that  under  the  statute, 
the  rigl^t  to  proceed  in  a  summary  way,  with- 
out pleadings,  issue  or  jury,  was  given,  while 
the  tatter  held  otherwise.  The  court  being 
divided  in  opinion,  the  case  was  reserved  for 
decision  before  the  AiU  court  in  banc,  and  is 
found  reported  in  6  Ohio  491.  In  that  court,' 
the  judgment  of  the  common  pleas  was 
aflSrmed.  The  question  of  a  summary  trial, 
ivithout  pleadings,  issue,  jury  or  evidence, 
was  not  noticedor  considered,  but  the  aflirm- 
anceof  the  judgment  was  eotiivalent  to  an 
affirmance  m  the  opinion  or  Judge  Collet, 
tuatit  wiW  a- summary  proceedings  not  in  due 


course  of  law.  The  court  did  however  decide, 
that  in  that  case,  that  on  a  contract  for  building 
a  bridge,  the  claimants  might,  on  the  disal- 
lowance of  their  claim,  appeal.  They  did 
not  decide  that  an  appeal  was  the  exclusive 
remedy,  as  no  such  question  arose  in  the  case. 
That  case  arose  under  the  act  of  1824,  which 
contained  a  provision  relating  to  appeals 
similar  to  section  18  above  quoted.  The 
affirmance  of  the  judgment  of  the  common 
pleas  may  be  claimed  as  an  affirmance  of  the 
view  taken  by  Judge  Collet  in  the  court  be- 
low, that  this  was  asummary  remedy  without 
pleadings,  issue  or  jury,  but  whether  so  in- 
tended or  whether  such  a  view  be  correct,  we 
express  no  opinion.  By  section  7  of  the  act 
establisljing  a  board  of  county  commissioners 
and  prescribing  their  duties,  as  amended  April 
27, 1877,  (74  O.  L.  133),  which  was  in  force 
when  this  action  was  brought,  the  board  of 
commissioners  in  the  several  counties  are 
made  capable  of  suing  and  being  sued,  pleading 
and  being  impleaded  in  an  court  of  judica- 
ture in  this  state;  and  they  are  authorized  in 
all  suits  at  law  or  in  equity,  brought  by  or 
against  them  in  their  official  capacity,  to  em- 
ploy counsel  to  prosecute  or  defend,  and  to 
allow  and  pay  such  counsel  reasonable  fees 
out  of  the  county  treasury. 

The  capacity  to  sue  and  to  be  sued,  to  em- 
ploy and  pay  counsel  to  prosecute  and  defend 
la  all  suits  at  law  and  in  equity,  is  commen- 
surate with  their  official  duties,  and  embraces 
all  causes  of  action  arising  out  of  the  duties 
required  of  them  by  law.  This  liability  to 
be  sued  with  the  corresponding  rights  and 
duty  to  defend  at  the  public  expense,  extends 
to  every  cause  of  action  for  which  the  county 
IS  or  may  be  liable,  in  due  course  of  law,  ex- 
cept  when  an  exclusive  remedy  is  otherwise 

Srovided,  consistent  with  the  provisions  of  the 
ill  Of  Rights  already  cited. 

In  the  case  at  bar,  the  power  of  the  county 
commissioners  to  bind  jDhe  county  by  the  con- 
tract to  repair  the  retaining  wall  of  a  county 
road  is  not  disputed.  If  the  work  is  done  ac- 
cording to  the  terms  of  the  contract,  a  claim 
against  the  county  exists,  which  it  is  the 
duty  of  the  board  of  commissioners  to  allow 
and  order  paid. 

It  belongs  to  that  class  of  claims  that  can- 
not be  paia  except  upon  the  allowance  of  the 
county  commissioners.  (1  S.  A  C.  sec.  9,  p. 
2611.)  If  they  refuse  to  allow  the  same,  a 
right  of  action  exists  in  favor  of  the  claimant 
unless  the  claim  be  of  that  nature  or  charac- 
ter that  an  exclusive  rtmedy,  other  than  by 
action  in  due  course  of  law  is  legally  pro- 
vided. 

The  question  here  is,  whether  the  claim- 
ants in  this  case,  ate  limited  to  an  appeal  un- 
der section  18,  or  whether  they  may  sue  in 
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the  ordinary  form  of  action ;  whether  the 
refnedv  by  appeal  is  exdueiye  in  all  cases 
where  It  is  the  province  of  the  commissioners 
ta allow  a  claim  before  it  can  be  U^id,  or 
whether  it  is  merely  cumulative?  Kobb  v. 
The  Commissioners  o  Ohio  491  is  an  authority, 
that  the  defendants  in  error  might  have  ap- 
pealed from  the  refusal  to  allow  their  claim, 
but  it  does  not  hold  that  they  mieht  not  at 
their  election  bring  an  action  and  have  all 
the  benefits  of  a  trial  by  due  course  of  law, 
instead  of  being  limited  to  the  summary 
remedy  by  appeal.  Paine  v.  Commissioners, 
Wright's  Kept's.  471,  is  the  next  case  in  order 
of  time,  and^was  decided  by  two  of  the  judges 
who  sat  in  Robb's  case.  It  was  ther^^eld, 
that  the  commissioners  are  but  a  corporation 

Srforming  certain  public  functions,  and  not 
"ds  paramount  or  sovereigns,  and  that  they 
are  subject  to  suit  before  a  justice  or  in  the 
courts. 

Shepard  v.  The  Commissioners  of  Darke  Co. 
8  Ohio  St.  354,  was  an  action  by  the  recorder  of 
the  county  against  the  commissioners,  to  recov- 
er on  an  alleged  contract  for  the  value  of  books 
and  labor  of  making  a  new  general  index  to 
the  records  of  the  county,  under  a  statute  au- 
thorizing the  work,  and  providing  that,  ''the 
recorders  shall  be  allowed,  and  receive  for  their 
services,  such  compensation  as  the  commis- 
sioners of  the  respective  counties  shall  deem 
reasonable  and  just." 

It  was  said  by  the  court  that,  "  whenever 
the  board  of  commissioners  are  authorized  to 
allow  or  reject  claims  against  the  county,  the 

Earty  aggrieved  may  appeal."  What  was 
eld  in  that  case  was:'*  where  a  claim 
against  a  county  is  of  such  a  nature  that,  but 
for  the  statute,  no  right  of  action  at  common 
law  would  exist  on  the  claim,  the  remedy  pre- 
scribed bv  the  statute  must  be  pursued,  tod 
mo  cumufative  remedv  exists."  As  the  record- 
der's  claim  arose  under  the  statute,  but  for 
which  no  right  of  action  would  have  existed, 
the  remedy  by  appeal  was  held  to  be  exclu- 
sive. A  jiuere  was  suggested  by  the  court, 
whether  m  any  case,  where  the  claim  is  to  be 
passed  upon  by  the  commissioners,  the  claim- 
ant can  pursue  any  other  remedy.  That 
question  is  the  one  before  us. 

The  principle  laid  down  in  Shepard's 
case,  was  re-i&mrmed  in  The  State  ezretOefke 
V.  Board  of  Commissioners  26  Ohio  St.  864,  and 
was  applied  to  adaim  for  attorneys'  services, 
under. the  employment  cf  the  county  treas- 
urer in  prosecuting  suits  for  theooU'ection  of 
taxes.  It  was  held  that  such  a  claim  belonged 
to  the  expenses  of  the  treasurer  which  it  was 
the  duty  of  the  commissioners  to  allow,  and 
tfhtA  the  right  of  the  claimai^t  "to  be  paid 
^ut  of  the  county  treasury  is  founded  exdu* 
aively  oo  the  stiUute  wjiioh  also  pniirides  for 
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the  allowance  ei  the  claim  by  the  county 
commissioners  before  it  can  be  paid."  and  thii 
his  onlv  remedy  is  by  appeal,  when  he  U  ag- 
grieves by  the  decision  ot  the  commissioners 
on  the  merits.  These  cases  rest  upon  the  well 
settled  rule  of  eonstructicm,  that  where  by 
statute  a  liability  is  created  and  a  specific  rem- 
edV  is  given,  it  is  exclusive;  but  when  a  spe- 
cific remedy  is  given  for  an  existing  right  of 
action  for  which  there  is  a  remedy  bv  due 
course  of  law,  the  new  remedy  is  merely  cu- 
mulative, unless  it  clearly  appears,  to  lie  the 
intent  of  the  legislature,  that  it  be  to  the  ex- 
clusion of  the  existing  remedy.  Commission- 
ers V.  Bank  82  Ohio  St.  194,  201 ;  Darling  v. 
Peck  15  Ohio  65.  State  v.  Orr  et  al.  16  Ohio  St. 
528.  Sedgwick  on  Stat.  Law  841-845 ;  Hard- 
castle  on  Kules  of  Construction  163-169. 

In  the  case  at  bar,  the  liabilitv  of  the 
county,  if  any  existed,  was  founded  on  and 
arose  out  of  a  contract  and  not  by  virtue  of  a 
statute  creating  such  liability.  The  statute 
confers  upon  the  commissioners  t.he  power  to 
contract  with  reference  to  the  subject  matter. 

In  the  exercise  of  this  corporate  power, 
they  can  create  a  liability  against  the  county. 

Where  such  a  contract  is  made  within  the 
scope  of  the  authority  conferred,  the  obliga- 
tions arising  therefrom  are  to  be  determined 
by  common  law  principles  in  the  absence  of 
statutory  provisions  to  the  contrary. 

The  rignt  is  not  founded  on  a  statute,  but 
on  a  contract  made  hy  a  qium  corporation. 

It  is  not  of  that  nature  that,  but  for  the 
statute  no  right  of  action  at  common  law 
would  exist  on  the  claim.  Hence  it  follows 
that  the  remedy  by  appeal  is  cumulative 
merely.  In  this  respect  it  difiers  from  Shep- 
ard's case  8  Ohio  St.  or  Gerke's  case  26  Ohio 
St.  In  the  former  but  for  the  statute  (2  6*  A 
C.  1276)  the  recorder  would  have  no  claim  for 
compensation  for  making  a  complete  general 
index.  His  right  depended  exclusivi^ly  on 
the  third  section  of  the  act  of  1835,  author^ 
izinghim  to  do  the  work  and  giving  him  a 
right  to  such  compensation  as  the  commis* 
sioners  should  deem  reasonable  and  just.  The 
same  is  true  of  the  latter  case. 

Here  the  claim  is  founded  upon  oontraet, 
and  grows  out  of  the  corporate  liability  of  the 
county  for  the  official  acts  of  the  board  id 
county  commissioners.  In  this  respect  the 
rights  of  persons  contracting  with  tne  com- 
missioners and  the  liability  of  the  county  on 
'their  contracts  is  of  the  same  nature  as*  the 
corporate  liability  of  private  corporatiomi. 
In  either  case;  the  capacity  to  contract,  is  de- 
rived from  the  statute,  but  the  liability  %b 
others  arises  from  the  acts  ef  those  autiioriasd. 
to  bind  the  corporate  body« 

As  this  is  a  claim  fer  which  the  auditor 
cannot  issue  a  warssAt,  unless  allowed  by  tb# 
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oommiflslonerft.  a  tight  of  action  on  it  did  not 
accrue  until  disallowed  by  them.  If  allowed 
by  a  competent  court,  the  auditor  diould 
draw  his  order  without  any  further  action  of 
the  commissioners. 

What  we  hold  is:  That  U|x>n  a  refusal  by 
the  commissioners  to  allow  this  claim,  defena- 
ants  in  error  had  the  right  by  due  course  of 
law  to  have  the  same  acgudicated  in  a  court 
of  competent  jurisdiction  and  that  they  were 
not  limited  to  the  summary  proceedings  on 
appeal,  as  provided  by  section  18  of  the  act. 

Judgment  affirmed. 

[To  a:ppear  in  88  0.  S.] 


¥iexff  T9pI(  Siappeme  Gsiavb. 


WHO  HOLM  THI  ARIBMAIITS. 

Ci«AFLiN  et  al.  V,  Baxbb  et  al. 

Where  the  oomplaint  alleffM  the  sale  and  de^v- 
ery  ofgooda  hv  the  plaintifli  to  the  defendants  at 
ligreedprieea,tliat  no  part  has  been  paid,  and  demand^ 
Judgment,  and  the  answer  admits  the  sale  and  deliv- 
ery, but  sets  lip  a  sale  upon  time  whieh  had  not  ex- 
pired at  the  time  of  the  oommenoement  of  action  and 
a  ffeneral  denial :  Held,  that  the  plaintiff  holds  the 
anumative. 

This  action  was  brought  by  Claflin  A  Com- 
pany against  the  defendants  for  goods  pur- 
chased between  Sept.  8, 1878,  and  Dec,  3 1878. 
The  complaint  alleges  the  copartnership  of 
the  defendants,  ana  that  between  the  (Uites 
above  mentioned  ''the  plaintiffs  sold  and  de- 
livered to  defendants  certain  goods  ad  mer- 
chandise at  the  prices  agreed  upon  between 
the  plaintiffs  and  defendants,"amounting  toa 
stipulated  sum  of  which  no  part  had  been 
paid.  The  answer  in  terms  admits  the  co- 
partnership and  "the  sale  and  delivery  of  the 
goods  as  referred  to  in  the  complaint."  It 
then,  Bfi  a  separate  defence,  sets  forth  that  the 
goods  were  sold  on  a  credit  of  four  months, 
which  had  not  expired  when  the  action  was 
4»mmenoed,  and  tnen  follows  a  denial.  The 
defendants  deny  each  and  every  allegation 
in  the  said  oomplaint  not  herein  specificidly 
admitted. 

On  the  trial  the  defendants  claimed  the 
Tight  to  open  and  close  the  case.  This  was 
denied,  and  the  only  question  presented  on 
the  appeal  was  whether  there  was  an  error  in 
the  rulingof  the  Court  that  the  plaintifb  holds 
the  affirmative. 

Barkbb,  J. 

JETeU,  That  the  defendants,  bv  the  form  of 
their  answer^have  determined  that  the  plaint- 
ift  held  the  affirmative.  That  the  plaintiffs' 
«au0e  of  action  was  to  enforee  the  defendants' 
protBtse  to  pay. 

That  altnongh  thete  is  no  allegation  by 
the  plaintifb  that  the  defendants  proi«ised  k> 
p%y  the  amount  daimed,  nor  the  tune  of  pay- 
aMiti  ntill  the  defsadants  mami  have  on  tbeiT 


part  intended  to  put  in  issue  the  fiiK^t  that 
thej  promised  to  pay  the  sum  mentioned  on 
a.  day  prior  to  the  commencement  of  the  ac- 
tion:  otherwise  they  could  not  have  presented 
the  aefence  which  they  pleaded.  An  issue  of 
fact  is  framed  by  the  averment  of  a  material 
fact  bv  one  of  the  parties  to  the  action  and  the 
denial  of  the  same  by  the  opposite 
party.  That  the  answer  setting  up  tnat  a 
credit  was  given  is  not  a  substantive  defence, 
but  it  is  in  effect  a  denial  that  the  defendants 
promised  to  pay  for  the  goods  at  a  time  prior 
to  the  commencement  of  the  action  and  that 
the  debt  is  due. 

jEMd,  further  that  the  right  of  opening  and 
closing  a  case  by  the  party  holding  the  affirm- 
ative IS  regarded  as  a  legitimate  right,  not 
resting  in  the  discretion  of  the  Court.  66  N. 
Y.,  402.  But  when  the  defendant  insists  that 
he  holds  the  affirmative,  it  must  appear  be- 
yond all  reasonable  doubt  that  he  has  admit- 
ted the  essential  facts,  upon  which  the  plaint- 
iff bases  his  right  of  action,  and  not  call  upon 
the  Court  to  make  a  critical  examination  of 
the  pleadings  to  determine  whether  he  is  en- 
titled to  the  privilege  claimed  or  not. 

Judgment  and  order  affirmed,  with  costs. 

Galifiepnia  Siappeme  Geiavb. 

mjvBT— OATH— eovncnov. 

PxopuB  V,  DAvn.    October  11,  1882. 

Where  in  a  proaecation  for  perjury  there  it  but  the 
oath  of  one  perK>n  without  csorrdboration  againat 
that  of  defendants,  the  law  will  not  suffer  a  oouvie- 
tion. 

Ross,  J.,  delivered  the  opinion  of  the  court* 
The  defendant  was  indicted  for  the  crime 
of  perjury.  Conviction  followed.  The  per- 
jury cnarged  was  alleged  to  have  been  com- 
mitted on  the  trial  of  a  certain  action  brought 
by  one  Matthews  and  wife  against  the  de- 
fendant, at  which  time  the  defendant  testified 
to  certain  conversations  as  having  taken 
place — one  between  himself  and  Matthews  in 
the  city  of  Stockton,  and  another  between 
himself,  Mrs.  Matthews  and  Mr.  Hewel,  at 
Modesto,  in  Stanislaus  Coupty,  and  both  relat- 
ing to  the  execution  of  a  certain  promissory 
note  which  formed  the  sulyect-matter  of  the 
action  of  Matthews  and  wi/e  against  defend* 
ant. 

No  one  was  present  at,  or  heard,  so  far  as 
appears,  the  conversation  between  the  defend- 
ant and  Matthews  at  Stockton,  except  the 
immediate  parties.  Yet  the  court  below  in* 
structed  the  jury:  "It  is  charsed  by  the 
prosecution  that  Davis  testified  fauelv  as  to  a. 
certain  conversation  that  he  daimed  to  have 
taken  place  in  Stockton  between  himself  and 
H.  6.  Matthews  respeating^ the  giving  of  th«s 
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note.  It  is  claimed  that  the  testimony  of 
Davis,  if  true,  was  material  to  that  issue.  If 
you  find  from  the  evidence  that  Davis  testi- 
fied as  alleged  in  the  indictment  concerning 
the  conversation  claimed  to  have  taken  place 
between  himself  and  H.  0.  Matthews  in 
Stockton,  then  I  charge  you  that  the  testi- 
mony was  material  to  the  issue  then  bein^ 
tried ;  and  if  you  further  find  that  that  testi- 
mony was  false  and  known  by  the  defendant 
to  be  false,  then  the  defendant  is  guilty  of 
perjury,  and  your  verdict  should  be  guilty  as 
charged,  and  this  notwithstanding  you  may 
find  that  the  other  testimony  said  to  have 
been  given  by.  Davis  on  that  trial  was  in  fact 
true." 

This  instruction  was  erroneous ;  for  although 
Matthews  had  testified  that  no  such  conver- 
sation as  the  defendant  swore  to  on  the  trial 
of  the  action  of  Matthews  and  wife  against' 
the  defendant  had  occurred,  there  was  but  his 
oath  against  the  oath  of  the  defendant;  and 
under  such  circumstances  the  law  will  not 
suffer  one  to  be  convicted  of  the  crime  of  per- 
jurv.  (2  Bishop  on  Crim.  Pro.,  Sections  866 
to  S74  inclusive,  and  authorities  there  cited). 

There  was  no  evidence  corroborative  of  the 
testimony  of  Matthews  in  respect  to  the  con- 
versation between  Davis '  and  himself  in 
Stockton.  The  court  below,  in  another  part 
if  its  charee,  recognized  the  rule  of  law  to 
which  we  have  reierred,  but  treated  as  some- 
what corroborative  of  Matthews'  testimony 
the  following  circumstance :  Accordips  tothe 
testimony  of  the  defendant  on  the  trial  of  the 
action  in  which  the  perjury  is  alleged  to  have 
been  oommittedy  Matthews  spoke  in  the  con- 
versation at  Stockton  of  certain  divorce  pro- 
ceedings between  the  defendant  and  his  wtfe. 
Matthews,  on  the  trial  of  the  present  indict- 
ment, denied  that  he  did  so,  and  further  tes- 
tified that  he  did  not  ktiow  of  the  divorce  pro- 
•ceedings  until  after  the  execution  of  the 
promissory  note,  which  followed  the  conver- 
sation at  Stockton ;  and  for  the  purpose  of 
oprroboratin^  Matthews  in  this  particular, 
the  prosecution  introduced  in  evidence  an  en- 
velope addressed  to  him,  which  he  testified 
he  received  from  the  State  of  Missouri  after 
the  execution  of  the  note,  and  which  he  fur- 
ther testified  contained  the  papers  in  the  di- 
vorce proceedings,  and  conveyed  to  him  the 
first  information  that  there  were  any  such  pro- 
ceedings pending.  But  all  this 'depended 
iBolelv  on  the  testimony  of  Matthews.  Even 
the  foot  of  his  receipt  of  the  envelope  after 
the  execution  of  the  note,  depended  on  his 
testimony  alone.  As  he  was  not  corroborated 
in  any  respect^  the  court  below  erred  in  in- 
atructing  tne  jury  as  above  indicated. 

Judgment  and  order  reversed  and  cause  re- 
;akanded  for  a  new  (riaL  - 


U.  S.  BiSbPieb  Geiavb,  B.  B.  ffligfieuFi. 

nrnrBAVoB-auiBoeAnov-UABiUTT  fob  vo«- 
siLnnoiT  or  nmoHTi. 

Imsubahcb  CoKPAirr  «•  Tbahspobtatiom  OoiiFAirr. 

In  Admiralty. 

Treat,  J. 

The  libellants,  subrogated  to  the  rights  of 
several  shippers  and  consignees,  claim  under 
respective  contracts  of  affreightment  that  the 
respondent  is  answerable  for  the  non-delivery 
of  the  goods. shipped.  The  bills  of  lading 
contain  the  excepted  perils  as  tothe  dangers 
of  navigation,  Ac, 

The  facts  are,  briefly,  that  many  goods  were 
shipped  on  respondent's  barges  in  the  port  of 
St.  ix)uis — one  of  the  barges  beins  on  the  Mis- 
souri shore  and  the  other  on  the  Illinois  shore 
and  above  the  bridge.  The  respondent  had 
its  barges  at  different  points  in  the  port  for 
the  purpose  of  being  loaded,  and  when  so 
loaded,  employed "  harbor  tug-boats  to  tow 
them  to  respondent's  wharf-M>at,  where  the 
general  tow  was  made  up  for  the  purpose  of 
transporting  or  towing  tne  fleet  of  barges 
down  the  Mississippi  river  to  their  destina- 
tion. In  the  course  of  respondent's  business 
two  tugs  were  sent  bv  it  aoove  the  bridge — 
one  to  the  Illinois  shore  and  one  to  the  Mia- 
souri  shore,  each  to  tow  respectively  a  speci- 
fied barge  to  respondent's  wharf-boat.  It  so 
happened  that  the  respective  tug-boats  in  the 
attempted  performance  of  their  duties  colli- 
ded, wnereby  the  damages  complained  of  were 
caused.  The  contention  has  been,  and  a  large 
amount  of  evidence  taken,  that  the  tugs  were 
not  in  fault,  but  the  accident  was  inevitablei 
or  a  peril  of  navigation ;  or  if  that  be  not  so, 
that  the  tug-boats,  one  or  the  other,  or  possi- 
bly both,  were  in  fault,  and  they  or  their  own- 
ers are  alone  liable  for  the  damages. 

From  the  evidence  both  were  in  fault,  but 
whether  this  is  soor  not,  is  unimportant  in  this 
case,  for  each  belonged  to  the  same  owners 
and  this  is  not  a  suit  in  rem  against  either, 
nor  is  it  a  suit  in  personam  against  the  own- 
ers of  the  tuga 

The  sole  question  is,  whether  under  the 
contracts  of  affreightments  such  emplovment 
of  the  tug;-boats,  and  a  disaster  caused  by  the 
misconduct  of  one  or  the  other,  exonerates  the 
respondent  from  his  liability,  and  drives  tlie 
shippers  to  a  suit  against  the  tug-^oats  and 
their  owners. 

Under  the  affreightment  contracts*  the 
goods  shipped  were  to  be  delivered  safely  at 
New  Orleans,  with  the  excepted  perils  i»> 
served.  The  shippers  were  not  conoerned 
with  nor  to  be  afifected  by  the  motive  foree  te 
be  employ tnl  by  the  respondent..  The  latter 
had  ale^al  right  to'  use  oniB  or  another  tow* 
boat  for  its  purposes  at  anry  stagd  of  the  fof' 
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age.  When  the  cargo  was  delivered  on  the 
specified  barge,  and  the  bill  of  lading  recei-red 
tnerefor,  the  duties  for  transportation  were 
assessed  by  the  respondent.  The  latter's 
mode  of  gathering ,  together  several  barges 
from  different  places,  to  make  a  general  tow 
or  fleet  for  its  own  convenience  was  no  part 
of  its  contract  with  the  shippers — they  may 
have  been  residents  of  far  distant  places  for- 
warding their  goods  to  St.  Louis  for  trannpor- 
tation  U)  New  Orleans.  Once  delivered  under 
proper  bills  of  lading  to  respondent,  they  had 
a  legal  right  to  rely  on  their  contracts,  irre- 
spective of  contracts  with  other  shippers,  or 
with  arrauginients  that^  respondt^nt  might 
make  for  its  own  convoniqnce.  Whatever  re- 
spondent did,  after  receipts  under  its  bills  of 
lading,  it  did  it  at  its  own  costs  and  for  its 
own  purposes.  It  might  employ  one  or  more 
tug-boats  or  tow-boats,  as  it  deenu'd  best;  but 
it  could  not  thereby  escape  the  obligation  of 
its.  contracts  with  the  shippers,  nor  remit 
them  to  the  sole  responsibility  of  such  tug- 
boats. 

This  is  not  a  case  of  collision  where  a  third 
party  pursues  the  wrong-doer;  nor  where  a 
tug-boat  seeks  to  escape  the  consequence  ii 
its  own  wrong.  Whctneran  action  would  be 
Ugainst  the  tug-boats  employed  by  the  re- 
spondent, need  not  be  discus.sed,  for  the  sole 
question  here  pertains  to  the  original  and 
continued  liability  of  the  respondent,  despite 
the  agencies  it  employed. 

The  evidence  concerning  the  duties  of  har- 
bor tugs  with  respect  to  tow-lines  atid  look- 
outs, or  of  responm;nt's  duties  with  respect 
thereto,  cannot  affect  the  question  under  con- 
sideration. It  was  the  duty  of  respondent  to 
do,  or  cause  to  be  done,  whatever  was  needed 
for  the  safe  transportation  of  the  shipper's 
propertv.  Hence,  no  act  of  negligence  by 
the  harbor  tug  will,  as  against  the  shippers, 
excuse  the  respondent.  It  may  or  it  may 
not  be,  that  the  respondent  has  a  cause  of  ac- 
tion against  the  harbor  tugs  for  the  injury 
done  the  shippers,  and  might  have  main- 
tained a  suit  tnerefor,  originally,  for  such  in- 
jury to  said  shippers,  and  to  its  own  barges. 
The  special  q^uestion  is,  when  according  to 
the-  necessities  or  custom  of  a  iK>rt 
an  injury  is  caused  by  a  tug  employed 
b^  a  vessel,  is  the  tug  to  be  visited  solely 
with  the  loss,  and  the  vessel  towed  t(>  he  ex- 
onerated, irrespective  of  the  bill  of  lading; 
or  whether  the  vessel  on  which  the  goods  are 
shipped  is  liable  to  the  shippers,  leaving  it 
to  its  redress  against  the  tug.  It  may  be  that 
the  shippers  had  a  cause  of  action  against  the 
tug,  and  that  the  respondent  could  have 
maintained  such  an  action  for  itself  and  the 
shippers;  yet  the  question  recurs,  whether 
unaer  the  contracts  of  affreightment,  the  re- 


spondent is  not  liable  for  injuries  caused 
through  the  misconduct  of  its  own  agents. 
Nothing,  except  a  peril  of  navigation,  Ac.,, 
would  excuse  tne  respondent.  If  a  collision 
is  such  a  peril,  where  the  fault  is  solely  of  an* 
other  colliding  vessel,  can  the  faults  or  negli- 
gences of  tugs  eixi ployed  by  the  respondents 
under  the  circumstances  stated  be  considered 
as  perils  external  to  itself  which  it  could  not 
ana  ought  not  to  control?  In  other  words^ 
ought  not  the  action  of  the  tugs  to  be  consid- 
ered the  action  o&  the  respondent,  iust  as  pos- 
itively as  if  the  loss  had  occurrea  after  the 
fleet  had  been  made  up  and  was  proceeding 
on  it.**  way  with  respondent's  tow-boats  in 
charge,  through  whose  fault  the  loss  occurred? 
Under  the  latter  supposition,  the  negligence 
of  respondent's  tow-boat  would  work  no  ex- 
cuse; and  so  if  one  or  more  harbor  tugs  were 
usecl  by  it  and  through  the  negligence  of  one 
or  the  other,  or  both,  the  vessel  bound  bv  the 
contract  of  affreightment  failed  to  fulfilf  the 
same,  the  loss  is  one  for  which  it  is  responsi- 
ble. 

The  many  cases  cited,  refer  to  injuries 
wliere  third  parties  suffer  from  collisions,  ves- 
sels being  in  tow  of  harbor  tugs.  The  case 
under  consideration  is  clearly  distinguishable 
in  principle,  for  here  the  shipper  sues  on  his 
contract  of  affreightment,  and  the  respondent 
can  be  discharged  from  its  obligation  only  by 
proof  of  an  excepted  peril.  Instead  of  prov- 
ing a  loss  by  an  excepted  peril,  the  eviaence 
shows  a  loss  through  the  negligence  of  its 
own  agents — one  or  both  of  them,  tug-boats. 

The  court  holds  that  the  respondent  is  lia- 
ble and  decrees  accordingly,  and  orders  that 
the  case  be  referred  to  William  Morgan  to  re- 
port the  amount  of  the  loss  sustained  under 
the  contracts  of  affreightment. 

BroWn  &  Young,  and  Dawson  for  plainti£b. 

Given  Campbell  for  defendants. 


BOTALTT  nr  COVBT. 

Before  Justice  Pratt  and  a  juiy  in  the  gu- 
prt'me  Court  Circuit  Jane  A.  Ttmujo  ihued 
Thomas  Clapham. 

The  action  arose  upon  a  breach  of  an  al- 
lied contract. 

The  plaintiff  besides  possessing  the  plebeian 
n:ime  of  Tomajo,  staggers  her  democratic 
neighbors  with  the  appellation  of  royalty, 
as  the  Duchess  of  Castelluccia. 

It  seems  the  Duchess,  who  is  the  owner  of 
an  orange  plantation  situated  upon  the  In- 
d  an  River,  Florida,  desired  to  have  a  small 
st  'am  yacht  constructed  suitable  for  the  nav- 
g  ition  of  the  Indian  River,  which  according 
t<)  the  evidence  was  a  very  shallow  stream  of 
water  never  exceeding  five  feet  in  depth. 
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The  yacht  was  designAd  to  be  used  for  the 
pleasune  of  her  highness,  and  also  tp  aid  in 
the  replenishment  of  the  ducal  exchequer  by 
carrying  the  delicious  and  succulent  orange, 
the  product  of  this  Florida  Eden  of  royalty, 
to  a  nearby  market. 

The  defendant  was  an  humble  son  of  toil,  a 
boat  builder  by  trade,  who  pursued  his  busi- 
ness on  *'  Long  Island  sea  girt  shore,"  on  the 
Bound  side  thereof,  at  the  historic  place 
called  Roslyn. 

The  defendant's  former  efforts  had  been  in 
the  direction  of  building  the  usual  coastwise 
▼essels  such  as  we  see  about  our  harbors,  and 
in  this  he  had  always  achieved  great  success. 

The  plaintiff  employed  him  to  build  for 
her  the  aforebAid  steam  vacht  which  for  con- 
venience and  splendor  of  the  appointments, 
was  to  eclipse  everything  thiait  mi^ht  be  by 
chance  drifting  around  in  the  vacinity  of  the 
plaintiff's  southern  home. 

The  yacht  was  to  cost  $3,500,  of  which  the 

C^intiff  paid  on  account  t2.860.    When  the 
t  was  finished  it  proved  to  be  an  utter 
fiftilure,  and  upon  the  evidence,  the  jury  found 
a  verdict  for  the  plaintiff,  and  assessed  her 
t  $2,860. 


♦  • » 


COVII0VMSR  kBVAMCWL 

A  consiRnment  of  butter  was  sent  bv  Ste- 
phens, of  Nevada,  Iowa,to  Butterfield,of  Bostoo, 
commission  merchant,  and  the  coniienor 
asked  for,  and  received  advances  on  his  uiip- 
ments.  The  merchant  sued  for  advances,  in- 
cerest,  and  the  charges  for  storage,  and  the 
ionsignor  set  up  a  counterclaim  to  recover 
the  value  of  the  butter,  alleging  that  the 

Slaintiff  did    not   sell    It  when  ne  had  or- 
ered  it  to  be  sold,  but  h^ld  it  until  it  became 
worthless. 

The  defendant  was  successful  on  the  trial 
but  the  Supreme  Court  of  Iowa,  on  appeal  re- 
versed the  judgment.  The  Chief  Justice 
(Beevers)  in  the  opinion,  said :  "The  rule  is, 
where  advances  are  maae  b}r  a  consignee  or 
commission  merchant,  a  consignor  cannot  di- 
rect a  sale  at  his  pleasure.  In  such  a  case  the 
consip;nee,  in  the  absence  of  an  agreement,  has 
the  right  to  sell  at  such  time  as  he  sees  proper 
to  the  extent  of  and  In  payment  of  his  ad* 
vances." 

I  T  ,  I.I  ,  sa 

6hi«  SiapFeme  Geurt  Report. 


B«s.  Jom  W.  Oebt,  OM^  JnHat. 


Hon.  WnUAM  WsiffB. 


Hov.  Qmmn 
Bow. 


MdbTAnn. 


GbbMRdHt,  Ohio,  Dws.  14,  1S82. 

GEKEIUI'  DOGKST  DSGIBI0N8. 

No,  199^  Fn»k  Rocksf^Uar  si  si  v.  James  IL  TUa- 
mioB.    Brrer  to  tbe  Oonrt.  of  Oommon  Plsu  of  Ooya- 


hofCA  Ooontj.    Judgment  afflrmed.   There  will  bo  no 
lariher  report. 

27S.  Ssmoel  8.  Brown  et  aU,  sdmlnistrstors,  etc,  v. 
Robert  McLaiieban,  tnuiteea.etal.  Error  to  the  IMs- 
trict  Court  of  <*uyahogm  County.  Diamiased  by 
plain tl  A  in  error  and  at  their  eosta. 

880.  DaTid  Sinton  «.  Thomaa  Butler.  Error  to  the 
Superior  Court  of  Cincinnati.  Death  of  defendant 
in  error  suggeated  and  order  of  reviTor  by  oonaeqt. 

S76.  Scioto  VaUey  Railroad  Company  «.  Jamea 
Lackey.  Error  to  tbe  Court  of  Common  Pleas  of 
Franklin  CountT.  Reserved  in  the  Diatrict  Ooozt.' 
Diamiaaed  by  plaintiff  in  error  and  at  ita  ooata. 

MOTION  DOCKET  DBdSIONa 

184.  J.  M.  Mitchell,  executor,  etc., «.  Henry  Thomp- 
'aon.  Motion  for  leave  to  file  a  corrected  transcript 
in  cause  No.  284  on  the  (General  Docket.  Motion 
granted,  and   counter   motion    overruled,    on    the 

{ground  that  the  Judgment  of  the  oommon  pleaa,  un- 
11  reversed,  la  final. 

186.  TheAmaion  Insurance  Company  v.  William 
8.  Oappeller,  Auditor,  etc.  Motion  for  leave  to  file 
a  petition  In  error  to  reverBe  the  Judgment  of  the 
Superior  Court  of  Cincinnati.  Motion  granted  and 
cause  taken  out  of  ita  order. 

ISS.  The  Enterprise  Insurance  Company  v.  Wll- 
Ham  8.  Cappeller,  Auditor,  etc.  Motion  for  leave  to 
file  a  petition  in  error  to  reverae  the  Judgment  of 
the  Superior  Court  of  Cincinnati.  Motion  granted 
and  cause  taken  out  of  ita  order. 

189.  Joseph  Kahnhelmer  «.  C.  R,  HiUer.  Motion 
to  dismiss  cause  No.  279  on  the  General  Docket  for 
want  of  record.    Motion  granted. 

191.  John  M.  Stridor  v.  The  City  of  Pomeroy.  Mo- 
tion to  reinstate  cause  No.  146  on  the  Oeneral  Ikx&et. 
Motion  granted. 

192.  William  &  Oappeller,  Auditor,  etc,  «.  The 
Amazon  Insurance  Company.  Motion  for  leate  to 
file  a  petition  in  error  to  reverse  the  Judgment  ol  the 
Superior  Court  of  (Snelnnati.  Motion  grinted  and 
cause  tricen  out  of  its  order. 

lil.  Simon  Elliott  et  aL  v.  Hannah  L.  Platter.  Mo- 
tion for  leave  to  file  a  petition  In  error  to  the  Cooit 
of  Common  Pleas  of  Defiance  County.  Motion  over- 
ruled. The  remedy  must  be  sought  In  the  distelet 
eourt. 

194.  John  HoUt,  Treasurer,  eto.,  e.  Qeorge  Roe. 
Motion  Ibr  leave  to  file  a  petition  In  error  to  the 
Court  of  Common  Pleas  of  Waahington  County. 
Motion  overruled  on-  the  ground  that  relief  ahoald 
be  sought  in  the  district  court. 

198.  George  Minister  «.  The  State  of  Ohio.  Motion 
for  leave  to  file  a  petition  In  error  to  reveree  the  Judg- 
ment to  the  Court  of  Common  Pleas  of  Vinton  Oonnty. 
Motion  overruled  on  the  ground  that  application 
for  relief  should  be  made  In  the  district  oofut. 

The  court  adjourned  sine  die, 

RECORD  OF  NEW  CASES  FILED. 

1878.  C.  Aultman  A  Co.  e.  Ephrsim  H.  Oqy  st  aL 
Error  to  the  lUstriot  Court  of  Montgomery  Otmnty. 
Marahall  A  Oottachall  for  plaintifli ;  F.  M!.  Hosier  A 
A.  A.  Winters  for  defendanta. 

1879.  The  Olena  FUls  Insnrsnee  Company  sl  His 
Monroe  Bank.    Error  to  the  Dislriet  Oonii  of  Mon- 


rwifennanl 


1880.  The  City  of  Cleveland  e.  Oayabofla  Oomntj 
Agrieoltural  Qodety.  Error  to  tha  DuMel  Ooori  of 
Ooyaboga  County.  Kmu,  Sherwood  A  Bunts  Ibr 
pUontUr ;  Robinson  A  White  f 6r  dsHsndant. 
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snsoLvnov  or  pabthzbshxp. 

3y  mutusi  (*onsf*tit,  the  firm  of  Lord  A  Bowman, 
Job  Printers,  and  Publishers  of  the  Ohio  Law  Jour- 
VAL,  IS  this  day  diasolved,  Charles  G.  Lord  retiring' 
lh>m  the  firm. 

J.  H.  Bowman  will  continue  the  publication  of  the 
Ohio  Law  Jourbai.,  and  will  continue  the  Job  Print- 
ing buMliiess  i*onne<?tHl  therewith,  suin-eedlng  to  all 
the  inierest  of  said  Charles  O.  Lord  in  naid  buninew, 
And  will  receive  and  re«-e.ipt  tor  all  debtMdue  the  firm, 
and  assumes  and  will  pay  all  the  liabilities  thereiif. 

Charlkm  Q.  Lord, 
j.  h.  bowmam. 

Colnmbas,0.^  Dso.  1, 1882. 


THI  DI8IBI0T  OOUBT. 

We  published  last  week  Judge  Yaple's  ar- 
gument in  favor  of  his  bills  for  the  reform- 
ation of  the  District  Court  System.  We  pub- 
lish this  week  a  communication  from  Dr. 
Aldrich.  late  of  Bloomington  Law  School,  and 
a  most  successful  practitioner  in  the  courts  of 

Illinois. 
We  had  examined  the  judiciary  system  of 

that  state,  and,  before  the  receipt  of  his  com-» 
munication,  had  determined  to  advdcate  the 
adoption  of  a  system  nearly  similar  to  that 
suggested  by  Dr.  A.,  und  had  gone  so  far,  in- 
deed, as  to  map  out  five  divisionn,  with  an 
intermediate  court  located  in  each,  at  the 
v«ry  places  named  in  his  communication. 
Whether  tliis  is  simply  a  coincidence  oi  a 
proof  of  the  assertion  concerning  great  minds 
and  channels  we  will  not  stop  to  inquire. 

We,  however,  do  desire  to  Kiy  .to  the  mem- 
bers of  the  bar  in  this  state,  first,  and  to  the 
State  Bar  Association,  as  part  of  the  brother- 
hood of  lawyers,  that  until  a  convention  of 
the  members  of  the  profession  can  be  held, 
whereto  every  man  comes  unpledged  to  sup- 
port and  defend  his  own  pet  theories  of  re- 
form; and  unpledged  to  stand'  by  the  pet 
theorie^  of  another,  the  work  of  reform  will 
lug  and  dnx)p  and  die,  ana  no  reform  will 
be  ever  effected. 

There  can  be  no  surer  death  to  any  plan  or 
pn>ject  than  that  it  gioes  to  a  convention 
clothed  in  a  p.inoply  of  set  phrases,  sec- 
tions and  articles.  This  has  full  demon- 
stration in  history  and  is  attested  by  the 
experience  of  ev^ry  man  familiar  with  the 
working  of  deliberative  bodies.  The  man  who 
voluntarilv  frames  a  '^bill  "  for  the  redress  of 
a  great  and  puzzling  grievance,  says,  in  effect 
to  the  others  of  that  body,  where  the  bill  is 
to  be  championed,  und  sat  down  upon,  that 
they  have  not  the  originality  of  thought  and 
expression  to  draw  a  plan  and  frame  a  bill, 
and  that  he  must,  therofore,  help  them  out  of 
the  diflicultV. 

The  men  who  frame  bills  do  not  say  this, 
and  possibly,  do  not  mean  it ;  but  this  is  the 
spirit  in  which  it  is  received. 

Our  poor  human  nature  will  not  endure 
anything  whiih  reflects  upon  our  ability  or 
originality.  Therefoie  we  say  that  ages  may 
pass  by  and  State  Bar  Associations  come  and 
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go  unceasingly,  and  nothing  in  the  way  of  ' 
reform  in  the  judicial  system  of  Ohio  will 
ever  be  accomplished — through  their  endeav- 
ors, at  least — until  their  meetings  arc  di- 
vested of  all  self  .assertion,  and  the  aggressive 
tenacity  with  which  men  come  prepared  to 
champion  their  schemes  and  projects  of  re- 
form. 

Let  suggestions  be  made  and  canvassed  in 
the  proper  spirit  of  moderation,  and  conces- 
sion; and  when  an  agreement  is  reached,  let 
the  embodiment  of  these  suggestions  and 
agreements  be  expressed  by  proper  reports, 
and  all  will  be  astonished  at  the  ease  with 
which  a  plan  can  be  adopted  by  the  members 
of  the  bar. 

It  is  of  vital  inijiortancc  that  the  State  Bar 
Association,  in  the  limited  time  in  which  it 
must  accomplisli  all  it  can  accomplish  in  the 
way  of  recommending  a  plan  of  a  law,  or  fail 
to  do  so,  should  not  be  hampered  b}'  the 
discussion  of  impracticable  schemes  or  han- 
dicapped with  impossible  theories. 

Therefore,  the  by-laws  of  the  association 
should  prohibit  all  published  "bills,"  the 
first  of  which  compels  the  publication  of 
other  bills  to  guard  against  the  defects  which 
exist  in  the  first,  and  might  possibly  become 
law,  and  bar  all  who  seek  notoriety  in  a  long 
array  of  detailed  legislation. 

Let  the  information  within  reach  of  each 
member  of  the  association,  bearing  directly 
upon  the  defects  in  our  judicial  system,  be 
freely  given,  and  then  let  the  aggregate  wis- 
dom of  the  association  devise  an  avenue  of 
escape. 

The  evil  with  which  the  association  has  to 
deal,  tlie  District  Court  System,  is  so  gigantic, 
and  its  efiects  reach  to  so  many  persons  b} 
impeding  the  administration  of  justice,  that 
something  mtist  be  done.  The  district  court 
being  a  constitutional  court,  must  so  remain. 
But  as  it  is  only  a  fiction  of  law,  the  judges 
being  common  pleas  judges,  the  clerks  being 
common  pleas  clerks,  the  crier  being  a  sheriff 
or  deputy  sheriff  as  in  the-common  pleas,  it 
still  has  its  form  existent  in  every  county  and 
can  be  required  to  exercise  the  powers,  es- 
pecially resident  therein,  by  simply  inserting 
in  the  petition  or  other  paper  the  name  of  the 
court  in  which  relief  must  be  constitution- 


ally sought.  Therefore,  t^^e  entire  abandon- 
ment of  this  court  as  an  appellate  court  would 
be  no  infraction  of  constitutional  provision  or 
of  constitutional  right,  its  original  jurisdic- 
tion still  remaining  intact;  or  so  far  as  that 
is  concerned  the  legislature  may  at  any  time 
confer  upon  the  common  pleas  courts  the 
sameoriginal  jurisdiction  as  that  now  residing 
only  in  the  supreme  and  the  district 
courts.  Stevens  v.  State,  3  Ohio  St.  433.  This 
would  effectually  dispose  of  any  objections  to 
the  abolishment  of  the  district  court  on  the 
score  of  original  jurisdiction. 

The  arguments  which  might  be  used  in  fa- 
vor of  an  appellate  court  located  in  each  of 
five  divisions  or  districts,  viz:  at  Cincinnati, 
Columbus,  Cleveland,  Toledo  and  Athens,  arc 
manitold  and  convincing.  A  circuit  court, 
a  perambulating  seat  of  justice,  a  i)crepatetic 
college  of  healers  nf  strife  and  distril)utors  of 
equity  is  incon^ist  Mit.  It  i?<  a  n-lic  ofbsirbur- 
isni.  It  mi^lit  li;u'o  sufficiul  for  the  days  of 
tho  jugticiari  in  iiivcrc,  wherein  five  jurors  wero 
starved  into  p^rjiirin*:?  thonisi'lves  b}-  declar- 
ing a  certain  verdict  to  be  according  to  the  evi- 
dence because  si'vcn  others  thought  so;  but 
in  this  enligI)tonc<i  age  there  is  no  goixl 
reason  why  the  courts'  should  play  the  gypsy 
when  all  thin<;s  else  may  pcrnumently  abide. 
If  the  farce  were  not  so  expensive  it  would  l)e 
amusing.  Judi^es  are  taken  away  from  their 
homes,  expoiJvd  to  the  rigors  of  inclement 
weather  for  months  at  a  time,  ex(K*cted  to 
hear,  weish  and  determine  within  a  few  days, 
testimonv  th:it  havs  taken  montlis  to  report 
and  arrange,  and  points  of  law  with  millions 
of  citations  that  have  been  prepared  at  a  ter- 
rible cost  of  time,  labor  and  money,not  alone  in 
one  but  in  scores  of  casojf,  and  to  render  right- 
eous judgment  in  all.  Is  it  any  wonder  that 
district  court  judges  become  disheartened  and 
discouraged,  and  at  random  affirm  the  court 
below  with  an  occasional  reversal  to  give 
the  farce  the  appear.ince  of  earnest  work.  It 
cannot  bo  denied  that,  such  is  the  real  prac- 
tice. Twenty-five  cases  in  thirty  heard  in  th^ 
district  court  are  affirmed.  And  nearly  two- 
thirds  of  all  cases  taken  up  are  in  turn,  re- 
versed by  the  supreme  court.  While  this  if^ 
true  in  the  aggregate,  it  pught  to  be  explainwl 
that  this   average  of  reversals  is  made  up 
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from  counties  where  the  dockets  are  crowded 
with  unheard  cases^and  the  district  court  in  its 
limited  sessions  overwhelmed  with  work. 
But  the  evil  is  in  the  system  which  converts 
good  judges  into  perigrinating  pilgrims  and 
demands  the  working  of  miracles  at  their 
hands. 
With  the  state  divided  as  follows : 

FIBST    DIVISION. 

Adams,  Butler,  Brown,  Clermont,  Clinton, 
Darke,  Highland^  Hamilton,  Miami,  Mont- 
gomery and  Preble. 

SECOND  DIVISION. 

Allen,  Auglaize,  Defiance,  Fulton,  Hardin, 
Hancock,  Henry,  Huron,  Lucas,  Mercer,  Otta- 
wa, Paulding,  Putnum,  Sandusky,  Seneca, 
Shelby,  Vanwert,  Williams,  Wood  and  Wy- 
andot. 

THIRD  DIVISION. 

Coshocton,  Champaign,  Clarke,  Crawford, 
Delaware,  Erie,  Franklin,  Fairfield,  Fayette, 
Holmes,  Greene,  Knox,  Licking,  Logan,  Madi- 
son, Marion,  Morrow,  Richland,  Shelby  and 
Union. 

FOURTH  DIVISION. 

Ashland,  Ashtabula,  Carroll,  Cuyahoga, 
Columbiana,  Geauga,  Harrison,  Jefiferson, 
Lake,  Lorain,  Mahoning,  Medina,  Portage, 
Trumbull,  Tuscarawas,  Wayne,  Stark  and 
Summit. 

FIFTH  DIVISION. 

Athens,  Belmont,  Gallia,  Guernsey,  Hock- 
ing, Jackson,  Lawrence,  Meigs,  Monroe,  Mor- 
gan. Muskingum,  Nol»le,  Pike,  Perry,  Ross, 
Scioto,  Washington  and  Vinton  : 

there  would  be  an  almost  equal  division 
in  population,  and  such  an  apportionment  of 
counties  as  would  make  the  cities  named  the 
seat  of  justice  in  each,  if  not  geographically 
central,  at  least  so  easy  of  access  by  various 
lines  of  railroad  as  to  be  sufficiently  central  for 
all  practical  purposes.  A  court  composed  of 
three  judges  chosen  from  among  the  com- 
mon pleas  judges  who  have  been  provided  by 
law  to  meet  the  district  court  system  require- 
ments, and  whose  occupation  except  for  that 
institution  would  be  gone ;  or  elected  as  the 
wise  may  decide,  and  sitting  all  the  year  with 
ordinary  vacations  excepted,  would  so  stand 
between  the  courts  below  and  the  court  above 


as  to  ensure  a  prompt  hearing  of  all  cases 
brought  there  in  any  manner.  But,  perhaps, 
the  strongest  argument  in  favor  of  such  a  sug- 
gestion of  divisionsas  we  have  here  offered  is 
the  strong  belief  and  cogent  reasons  therefori 
that  it  would  be  acceptable  to  the  law  makers. 
It  is  and  has  been  a  source  of  much  wonderment 
that  the  plans  heretofore  proposed  by  the 
State  Bar  Association  were  not  kindly  con- 
sidered by  the  Legislature,  made  jap  as  it 
largely  is  of  lawyers  The  reason  seems 
to  be,  as  we  get  it  from  these  august  gentle- 
men themselves,  that  few  of  them  have  any 
personal  knowledge  of  the  inefficiency  of  the 
district  court,  or  of  the  condition  of  things  in 
the  Supreme  Court.  The  members  from 
smaller  counties  in  population,  are  nearly  all 
lawyeris ;  but  in  their  counties  the  number  of 
cases  in  the  district  court  are  few  and  readily 
disposed  of;  while  the  members  from  the 
cities  are  not  generally  lawyers,  and  therefore 
do  not  see  or  know  of  the  troubles  sought  to 
be  removed  by  legislation. 


♦ » » 


We  print  elsewhere  a  short  statement  and 
the  syllabus  of  the  now  celebrated  case  of  the 
County  of  San  Mateo  v.  Southern  Pacific 
Railway  Company,  decided  recently  in  the 
Circuit  Court — ninth  circuit,  and  within  a 
few  days,  again  argued  and  submitted  in  the 
Supreme  Court  of  the  United  States.  It 
seems  a  trifle  romantic  that  a  constitutional 
amendment  devised  to  prevent  the  ejection 
of  the  colored  brother  from  theatres  and  street 
cars  should  finally  extend  its  benign  pro- 
tection to  a  railroad  company  on  the  Pacific 
Slope  and  exempt  it  from  the  payment  of 
state  and  county  taxes  I  We  have  certain 
views  on  the  merit  of  this  legal  boomerang, 
but  the  decision  of  the  U.  S.  Supreme  Court 
is  too  imminent  to  allow  any  such  risk  as  we 
must  take  by  expressing  them.  It  really 
seems,  however,  that  the  circuit  court  must 
be  affirmed,  as  Justice  Field,  who  sat  in  the 
circuit,  and  really  decided  the  case,  is  politi- 
cally opposed  to  any  invasion  or  abridgment 
of  State  Rights,  unless  the  legal  justification 
is  exceptionally  strong.  If  the  case  is  af- 
firmed we  will  publish  a  report  thereof, 
the  opinion  of  Justice  Field,  and  the  concur- 
ring one  of  Justice  Sawyer,  as  a  serial  in  the 
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Law  Journal,  during  the  coming  year,  (if  it 
takes  all  sammer),  although  the  thirty  thous- 
and words  in  which  the  story  is  told,  ^  a 
whole,  albeit  very  valuable,  is  very  long. 


^-^ 


every   other    ingredient   of  the   offense  was 
required  to  be  proved." 


•  • » 


ABATBMDra  OF  AOnOV  XV  FXDSBAL   COVBT  BT 

BiAsov  or  AVOTHXB  ACTiov  psnive  roB 

SAXB   CAVSB   IB   STATB   COUBTS. 

The  Circuit  Court  of  United  States  for 
Southern  District  of  Iowa,  in  case  of  Radford 
9.  Folson,  recently  decided  that  a  plea  in 
abatement  would  be  sustained  to  an  action  in 
that  court,  when  there  was  a  prior  action 
pending  in  the  State  Court  of  Iowa,  between 
the  same  parties  for  the  same  cause  of  action. 

It  is  held  that  the  jurisdiction  of  the  Fed- 
eral Court  cannot  be  construed  as  foreign  to 
that  of  the  State  Court  in  the  state  where 
the  Federal  Court  is  situated,  and  that  the 
rule  that  the  pendency  of  an  action  in 
the  courts  of  one  state  will  not  abate  a 
suit  in  a  court  in  another  state,  does  not  ap- 
ply, as,  in  that  cose,  the  jurisdictions  are 
£f>reign  to  each  other 


noor  BBQimsD  xb  aotxobs  or  ssDvcnoB. 

The  case  of  Oliver  v.  Commonwealth,  de- 
cided by  the  Supreme  Court  of  Pennsylvania, 
Pittsburgh  Legal  Jimmal^  December  16th,  1882, 
holds  when  the  statute  made  it  an*  of- 
fense to  seduce  a  female  of  good  repute,  that 
this  required  affirmative  proof  of  her  general 
character  to  be  given  by  the  prosecution,  and 
that  the  presumption  of  chastity  could  not  be 
relied  on,  as  there  was  an  opposing  presump- 
tion of  innocence  on  the  part  of  the  defend- 
ant, and  the  allegation  of  good  repute  was  an 
essential  allegation  in  the  indictment.  Jus- 
tice Sterrett,  in  the  opinion,  says :  ^'  There  is 
a  well  recognised  mode  of  proving  general 
reputation,  and  the  commonwealth  should 
not  be  permitted  to  ignore  it  without  cause 
especially  in  cases  like  the  present,  wherein 
good  repute  is  an  essential  element  of  the 
offense.  If  the  general  reputation  of  the 
prosecutrix  for  chastity,  in  the  neighborhood 
where  she  lived,  was  good,  and  there  was 
nothing  in  the  cose  to  indicate  the  contrary, 
it  was  the  duty  of  the  commonwealth  to  call 
witnesses  and  prove  the  fact  affirmatively,  as 


LAW  BBrOBX-STSTBK  rOB  BBUBT 

COUBT. 

Editor  Ohio  Law  Journal: 

In  your  last  number  you  invite  practical 
suggestions  upon  this  subject  from  members 
of  the  bar  who  have  been  familiar  with  sys- 
tems of  other  states. 

Having  practiced  law  for  a  number  of 
years  under  a  system  expressly  designed  to 
remedy  a  state  of  affairs  precisely  similar  to 
that  existing  in  our  supreme  court  at  the 
present  time,  and  which  has  had  the  effect 
desired,  and  given  good  satisfaction  to  the 
court  and  bar,  I  venture  to  give  a  few  sug- 
gestions as  to  what  is  the  chief  cause  of  the 
overcrowded  condition  of  the  supreme  court; 
and,  also,  what  seems  to  me  to  be  radical  de- 
fects in  the  practice  in  the  courts  as  now 
constituted;  and  the  defects  which  would 
still  exist  if  the  system  embodied  in  the  bill 
of  Judge  Yaple  was  to  be  adopted ;  and  then 
to  give  a  plan  which  already  exists  and 
works  well  in  the  State  of  Illinois;  makiug 
a  few  changes  which  some  of  the  judges  and 
eminent  members  of  the  bar  of  that  state 
have  suggested  as  improvements  in  their  sys- 
tem. 

One  of  the  greatest  causes  of  the  accumu- 
lation of  business  in  the  supreme  c(»urt  is  the 
fact  that  the  court  is  called  upon  to  examine 
questions  of  fact,  and,  in  order  to  do  this,  to 
spend  its  time  in  reading  through  volumi- 
nous reoords.  Relieve  the  judges  from  this 
duty  in  all  civil  cases  and  there  is  no  doubt 
that  more  than  double  the  number  of  cases 
could  be  decided  than  under  the  present  sys- 
tem. 

Another  cause  is  the  fact  that  Ihe  lower 
appellate  court,  the  district  court,  is  so  con- 
stituted, and  its  practice  irsuch,  that  it  has 
fallen  into  such  general  disrepute,  that  with 
few  exceptions,  its  decisions  are  not  respected 
as  avUhorily  by  the  bar;  and  it  is  only  looked 
upon  as  a  necessary  avenue,  through  which  a 
case  must  pass  to  reach  a  court  whose  decis- 
ions are  binding  and  are  entitled  to  respect. 

The  causes  of  this  lack  of  efficiency  in  the 
district  court  are  numerous,  but  perhaps  one 
of  the  most  important,  is  that  the  court  must 


THE    OHIO    liAW    JOXJBNAL. 


29T 


be  held  in  each  county.  The  judges,  when  a 
quorum  can  be  secured,  hurry  through  the 
business  of  the  court  in  two  or  three  days, 
and,  in  many  of  the  counties,  without  any 
chance  of  consulting  libraries  or  verifying 
citations  of  authorities  or  giving  questions  of 
law  reasonable  deliberation.  The  time  is 
spent  by  them  in  trials  denovo  of  alt  appealed 
cases,  and  in  hearing  testimony,  which  is 
entirely  opposed  to  the  idea  of  appellate  jur- 
isdiction. 

By  this  system  a  common  pleas  judge,  who 
sits  and  decides  equitable  cases,  is  really  re- 
duced to  the  position  of  a  justice  of  the  peace, 
who  may  make  a  preliminary  examination  of 
the  case  at  a  large  expense  to  litigants,  and 
attorneys  knowing  that  they  can  have  a  new 
hearing  in  the  higher  courts,  have  no  object 
in  doing  more  than  to  try  their  cases  in  a 
formal  manner,  regardless  of  the  result  in  the 
lower  court. 

By  taking  away  the  right  to  a  (rial  de  novo, 
in  the  appellate  court,  .the  necessity  of  a  local 
appellate  court  in  each  county  is  done  away 
with,  and  an  appellate  court  can  be  devised, 
whose  decisions  will  be  respected,  and  thus 
prevent  a  great  number  of  cases  from  ever 
reaching  the  supreme  court. 

While  I.  should  favor  the  erection  of  an 
appellate  court  different  from  the  district 
court,  if  that  should  seem  too  radical  a 
change,  I  believe  if  all  de  novo  trials  in  the 
district  courts  were  abolished,  and  all  ques- 
tions were  to  be  submitted  upon  the  records 
and  bills  of  exceptions,  and  the  district  court 
was,  in  all  cases,  required  tp  make  findings  of 
fiact  which  should  be  conclusive,  the  su- 
preme court  would  be  freed  from  a  great  part 
of  its  labor. 

If  the  case  went  up  on  assignments  of  error, 
based  upon  erroneous  findings  of  fact,  by  the 
judge  of  the  lower  «court,  or  upon  the  over- 
ruling of  a  motion  for  a  new  trial  because  it 
was  contrary  to  the  evidence,  let  the  decision 
of  the  district  court  be  final,  and  no  appeal  or 
petition  in  error  to  the  supreme  court  be 
allowed.  If  there  were  questions  of  law,  not 
arising  upon  bill9  of  exceptions,  let  a  peti- 
tion in  error  be  allowed  to  the  supreme  court, 
as  at  present. 

If  questions  of  law  arose  upon  the  improper 
rejectiorf  or  admission  of  evidence,  or  giving 


or  refusing  to  give  charges  ns  requested,  in 
place  of  having  the  bill  of  exceptions  made 
in  the  common  pleas  court  taken  to  the  su- 
preme court,  let  a  new  bill  of  exceptions  be 
made  up  in  the  district  court,  which  should 
be  somewhat  as  follows:  Upon  the  hearing 
of  said  cause  in  the  court  of  commou  pleas, 
the   plaintiff  introduced  testimony  tending 

to  prove  (here  set  out  facts  in  issue 

upon  his  part),  and  the  plaintiff  offered  tKe 
following  testimony, (here  set  out  tes- 
timony objected  to  by  defendant),  and  the 
defendant  by  his  counsel  objected  to  the  in- 
troduction of  said  testimon}',  as  "incom- 
petent," or  as  "irrelevant,"  or  for*' special 
reasons  "  set  forth,  but  the  court  overruled  the 
objection  and  the  defendant  excepted,  etc. 

If  the  exception  be  to  the  charge,  let  the 
bill  of  exceptions  show  the  tendency  of  the 
testimony  of  each  party,  and  that  part  of  the 
charge  excepted  to,  and  any  other  part  which 
would  modify  or  change  the  pi^rt  so  given; 
and  if  to  the  refusal  to  charge  as  ash^,  let 
the  tendency  of  the  testimony,  if  not  al- 
ready set  forth,  be  set  out,  and  the  charge  as 
given  upon  the  point  which  the  refusal  to 
chargf^  was  asked,  and  let  this  bill  of  excep- 
tions also  show  what  the  decision  of  the 
district  court  was  upon  each  of  those  ques- 
tions, and  also  show  the  findings  of  fact  made 
by  the  district  court  upon  the  record  of  the 
court  below.  This  system  would  increase  the 
dignity  of  the  common  pleas  court,  and  also 
that  of  the  district  court,  and  would  free  the 
supreme  court  from  a  great  part  of  its  work. 

It  would  not,  however,  avoid  the  trouble  of 
a  lack  of  proper  facilities  for  examining  legal 
questions,  and  would  not  probably  secure  the 
necessary  deliberation  in  the  decision  of  cases, 
nor  the  serious  difficulty  of  allowing  a  judge 
to  decide  cases  in  the  court  of  common  pleas, 
and  to  sit  upon  the  same  case  in  the  district 
court,  nor  neutralize  the  effect  of  his  influ- 
ence upon  his  co-judges  in  that  court,  and  for 
that  reason  I  believe  that  a  Separate  and  dis- 
tinct court  would  be  a  decided  advance  over 
the  district  court  system* 

The  district  court  can  not  be  abolished 
without  an  amendment  to  the  constitution, 
but  it  could  be  permittied  to  exist  with  only 
its  original  jurisdiction,  and  a  provision  that 
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where  there  was  no  original  case  on  the 
docket  one  judge,  the  Bheriff  or  clerk  might 
adjourn  to  the  next  term. 

To  avoid  the  trouble  of  haste,  and  want  of 
opportunity  to  examine  legal  questions,  I 
would  provide  for  an  appellate  court  in  each 
of  five  judicial  divisions  of  the  state,  to  be 
held  at  Cincinnati,  Columbus,  Toledo,  Cleve- 
land and  Athens,  (or  some  other  place  in  the 
south-eastern  part  of  the  state)  each  of  which 
Hhould  have  a  clerk,  and  should  have  only  an 
appellate  jurisdiction,  and  in  which  the 
practice  should  be  as  suggested  for  the  dis- 
trict court  if  that  should  be  retained.  The 
judges  might  be  three  in  number,  and  elected 
i  n  the  divisions;  or  the  supreme  court,  from  the 
common  pleas  judges,  might  assign  to  each 
court  three,  who  should  be  assigned  to  another 
division  than  the  one  in  which  their  sub-di- 
vision was  situated,  and  who  should  hold 
their  positions  for  two  or  three  years.  If 
their  duties  as  judges  of  this  court  did  not  take 
all  their  time,  they  could  act  as  common 
pleas  judges,  and  as  the  rest  of  the  judges 
would  be  substantially  relieved  of  the  duties 
of  the  district  court  work,  they  would  be  able 
to  attend  to  the  common  pleas  courts  without 
hindrance.  If,  however,  the  number  of 
common  pleas  judges  is  not  greater  than  is 
required  for  those  courts,  it  would  be  better  to 
elect  appellate  court  judges,  than  to  increase 
the  number  of  the  common  pleas  judges. 

Courts  with  judges  elected  for  this  especial 
work,  located  where  libaries  would  be  accessi- 
ble, with  their  decisions  final  upon  all  ques- 
tions of  fact,  would  command  the  respect  of 
the  bar,  and  but  a  small  portion  of  the  cases 
which  now  are  taken  to  the  supreme  court 
would  ever  reach  it,  and  thoRe  which  were 
submitted  to  it  would  be  upon  short  records 
and  require  so  much  less  labor  that  the  court 
would  unquestionably-be  able  to  keep  up  with 
its  business.  I  submit  these  thoughts  to  the 
bar  through  your  journal. 

0.  W.  Aldrich. 

Columbus,  O.,  Dec.  22. 


^^^ 


UJUUTIOV  irVDIB  PSHSZOV  LAWS. 

David  A.  Holt,  a  soldier  in  the  late  war,  re- 
ceived from  the  United  States  Government, 
the  sum  of  $2,000,  for  back  pension  due  him. 
He  used  a  part  of  this  sum,  and  deposited  the 


rest  in  a  bank  in  Iowa.  Webb  and  others  her 
gan  an  action  against  Holt,  and  attache^!  this 
amount  deposited  in  the  Iowa  bank.  The  de- 
fendant claimed  that  the  money  was  exempt, 
under  section  4747  of  the  United  States  which 
is  as  follows :  "  No  sum  of  money  due,  or  to 
become  due,  to  any  pensioner,  shall  be  liable 
to  attachment,  levy,  or  seizure  by  or  under 
any  legal  or  equitable  process  whatever, 
whether  the  same  remains  with  the  pension 
office  or  any  officer,  or  agent  thereof,  or  in 
course  of  transmissson  to  the  pensioner  en- 
titled thereto,  but  shall  inure  wholly  to  the 
benefit  of  such  pensioner." 

Judgment  was  rendered  in  favor  of  the 
plainti£b,and  on  appeal  to  the  Supreme  Court 
of  Iowa,  the  judgment  was  affirmed.  In  de- 
ciding the  question,  the  court  says ; 

The  section,  by  its  direct  terms,  is  limited 
to  money  in  two  conditions :  money  due  to  a 
pensioner,  and  money  to  become  due  to  a  pen- 
sioner. The  pension  is  a  fixed  amount  of 
money  payable  at  stated  periods.  When 
the  period  for  payment  has  elapsed,  the  money 
is  due ;  before  such  period  has  elapsed,  the 
money  is  to  become  due.  When  the  money 
has  actually  come  into  the  hands  of  the  pen- 
sioner, it  ceases  to  be  money  due  or  to  become 
due,  and  then,  it  seems  to  us,  the  statute 
ceases  to  apply  to  it.  In  our  opinion  the  pur- 
pose of  the  statute  is  to  render  it  certain.that 
the  government's  bounty  shall  come  into  the 
hands  of  its  beneficiary,  and  shall    hot  be 

seized  for  its  debts  before  it  reaches  him.  If 
it  had  been  the  intention  to  impress  upon  it 

a  different  character,  after  it  comes  into  the 
hands  of  the  pensioner,  from  other  property 
owned  by  him,  it  seems  to  us  that  the  inten- 
tion would  have  been  expressed  in  a  manner 
more  certain'and  direct.  Indeed,  it  may  well 
be  doubted  whether  the  ordinary  incidents  of 
property  which  has  vested  in  a  citizen  of  a 
state,  can  be  controlled  or  modified  by  federal 
legislation. 


von  or  MARHTKI)  WOKAV. 

In  Pruyn  v.  Saratoga  County  Bank,  N.  Y. 
Court  of  Appeals,  a  Mrs.  Pruyn  made  certain 
promissory  notes  to  the  order  of  her  husband 
who  had  them  discounted  by  the  Saratoga 
County  Bank;  they  were  not  paid  and  the 
bank  sued  Mrs.  Pruyn. 
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The  marriage  of  the  defendant  was  set  up 
as  a  defense  to  the  action.  On  the  trial  it  was 
found  bv  the  court  that  the  defendant  was 
not  entraged  in  carrying  on  a  separate  busi- 
ness ;  that  the  notes  were  not  in  fact  made 
for  the  benefit  of  her  separate  estate,  that  they 
were  in  the  onlinar}'  form,  signed  by  the  de- 
fendant, and  that  the  only  representations 
relied  Ufxm  by  the  plaintiff  were  those  made 
by  the  defendant's  husband.  The  complaint 
was  dii^missed,  and  from  the  judgment  en- 
tered in  favor  of  the  defendant  the  plaintiff 
finally  appealed  to  the  New  York  Court  of  Ap- 
peals. That  court  in  affirming  the  judgment 
say4,  that  no  implication,  presumption  or  im- 
pression that  defendant  was  to  be  benefited 
by  the  notfes  in  her  business  or  estate  could 
be  drawn  from  their  form  and  from  the  fact 
that shcj had  given  them  to  her  husband  for 
the  purpose  of  having  them  discounted. 

To  give  such  a  note  vitality  and  effect  it 
must  be  made  to  appear  by  evidence  aliunde 
the  instrument  that  it  was  made  in  her  sepa- 
rate business  or  for  the  benefit  of  her  separate 
estate.  The  fact  that  she  owns  a  separate  es- 
tate is  not  alone  sufficient. 

A  married  woman  cannot  bind  herself  by 
contract  unless  the  obligation  was  created  by 
her  in  or  about  carrying  on  her  trade  or  busi- 
ness, the  contract  relates  to  or  is  made  for  the 
benefit  of  her  separate  estate,  or  an  intention 
to  charge  her  separate  estate  is  expressed  in 
the  instrument  or  contract  by  which  the  lia- 
bility was  created,  or  the  debt  was  created  for 
prpperty  purchased  by  her. 


■♦•♦♦'  * 


PB0MI880BT  VOTE. 

The  Perry  Lodge  37,  P.  and  A.  M.,  being  in- 
debted to  the  Second  National  Bank  of  La- 
fayette, Williams  and  others  gave  a  note  to 
the  bank  signed  by  them,  with  the  words 
"  Trustees  Perry  Lodge  87,  P.  and  A.  M."  fol- 
lowing their  signatures.  The  note  not  having 
been  paid,  suit  was  brought  upon  it  by  the 
bank  against  the  makers.  The  answer  al- 
leged that  the  plaintiff  drew  up  the  note  and 
requested  the  defendants  to  sign  it,  solely  for, 
atkd  as  the  act  of  the  lodge,  representing  that 
it  was  the  proper  form  and  method  of  execu- 
ting a  note  by  the  lodge,  and  that  at  the  time 
of  executing  the  note  it  was  mutually  sup- 


posed and  believed  by  both  parties  that  the 
note  was  executed  as  that  of  the  lodge,  and 
was  so  received  by  the  plaintiff. 

This  answer  was  held  bad  by  the  lower 
court,  and  on  appeal  to  the  Supreme  Court  of 
Indiana,  the  decision  of  the  lower  court  was 
sustained,  the  supreme  court  holding  that  the 
note,  on  its  face,  purports  to  be  the  note  of 
the  appellants,  and  not  that  of  the  lodge,  the 
words  "  trustees,"  etc.,  being  descriptive  of 
the  persons  of  the  appellants  merely.  Wheth- 
er the  manner  of  executing  the  note  adopted 
was  the  proper  form  of  executing  the  note  of 
the  lodge,  was  a  question  of  law  which  the 
parties  will  be  conclusively  presumed  to  have 
known.  What  the  parties  in  fact  supposed 
or  believed  as  to  the  legal  effect  of  the  form 
in  which  they  contracted  is  immaterial. 
The  intention  which  the  law  imputes  to  their 
contract  must,  in  the  absence  of  fraud  or  mis- 
take of  fact,  be  held  to  be  the  intention  of 
the  parties.  They  cannot  avoid  the  contract 
by  averring  an  intention  or  purpose  opposed 
to  that  which  the  law  attaches  to  their  agree- 
ment. 


I^ebeg  eS  Gages. 


ThA  Ballroad  Tax  Cam.— Important  doeiiioii  in  tho  Cir- 
enit  Cdnrt  tf  tho  United  SUtet,  Vinth  Oironit,  Dif triet 
of  CalifomU,  npon  the  Applleation  of  the  14th  Amend- 
ment to  other  than  pertonni  righte.— Connt7  of  flan 
lUtoo  T.  Bonthem  PMlfle  BailroM  Company. 

This  was  an  action  commenced  by  the 
County  of  San  Mateo,  of  California,  under  the 
provisions  of  an  act  of  the  state,  of  1880, 
(Statutes  of  1880,  page  186),  for  the  recovery 
of  state  and  county  taxes,  claimed  to  be  due 
trmn  thedefendant  to  the  plaintifiTor  the  fisc- 
al>Bar  1881-'82.  The  complaint  is  in  the 
form  prescribed  by  the  statute.  The  amended 
answer  contains  a  general  denial  of  every  al- 
legation of  the  complaint,  and  sets  up  special 
matters  as  a  defense.  With  this  general  de- 
nial the  court  does  not  deal;  it  deals  only 
with  the  special  matters  pleaded,  it  haying 
been  agreed  bv  counsel  that  if  they  constitute 
a  defense  to  the  action,  judgment  final  shall 
be  entered  for  the  defendant,  otherwise  for 
the  plaintiff. 

The  material  averments  of  the  answer  in 
this  fespect  are,  that  the  defendant  is  a  cor- 

EDration  existing  under  the  laws  of  the 
iiited  States  and  of  the  State  of  California, 
having  its  principal  place  of  business  in  the 
city  and  county  of  ISan  Francisco;  that  it 
was  organized  in  the  year  1878,  under  an  act 
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of  the  legiplatnre  of  the  state,  entitled  "  An 
act  to  provide  for  the  incorporaticm  of  railroad 
companies,  the  management  of  the  affairs 
thereof,  and  other  matters  relating  thereto," 
approved  May  80th,  1861 :  that  the  term  of 
its  existence  wa9  to  be  fifty  years  from  the 
date  of  its  organization;  that  it  is  still  in  ex- 
istence nnder  said  laws,  except  in  so  far  as 
its  existence  and  character  are  affected  by  the 
federal  enactments  referred  to  and  made  part 
of  the  answer;  that  many  of  its  stockholders 
and  members  now  are  and  ever  have  been 
citizens  of  the  United  States,  residents  of  the 
State  of  California,  while  many  other  stock- 
holders and  members  are  citizens  of  the 
United  States  and  residents  of  states  other 
than  the  State  of  California;  that  it  con- 
structed a  line  of  railroad  known  as  the 
Southern  Pacific  Railroad,  which  commences 
at  the  city  of  San  Francisco,  and  extends  in  a 
southerlv  direction  to  connect  with  the  Texas 
and  Pacific  Railroad  and  the  Atlantic  and  Par 
cific  Railroad,  both  of  which  are  chartered  by 
acts  of  congress;  that  prior  to  the  1st  day  of  Jan- 
uary, 1881,  it  was  indebted  to  divers  persons 
citizens  of  the  United  States,  many  of  them 
citizens  and  residents  of  the  State  of  Califor- 
nia, in  large  sums  of  money,  which  were  ad- 
vanced for  and  used  in  the 'construction  and 
equipment  of  the  defendant's  railroad ;  that 
to  secure  the  payment  of  such  indebtedness, 
the  company,  prior  to  the  1st  day  of  January, 
1881,  executed  and  delivered  a  mortgage  upon 
its  railroad,  rolling-stock,  appurtenances,  and 
franchise,  and  upon  divers  tracts  of  land  be- 
longing to  it  ana  situated  in  different  parts  of 
the  state :  that  the  indebtedness  so  secured 
exceeds  tnree  thousand  dollars  per  mile,  and 
is  still  subsisting,  secured  as  aforesaid,  no  i>art 
thereof  having  been  paid  except  its  accruing 
interest. 

It  is  further  averred  that  the  assessment, 
according  to  which  the  taxes  claimed  were 
levied,  was  knade  on  the  2d  da^  of  May,  1881,  bv 
the  Board  of  Equalization  of  the  State  of  Cal- 
ifornia; that  the  board  assessed  against  the 
defendant  the  whole  of  its  railroad  property, 
and  failed  to  deduct  from  its  value  the  mort- 
gage given  thereupon  to  secure  said  indebted- 
ness; that  the  assessjnent  was  made  without 
notice  to  the  defendant,  and  that  neither  the 
constitution  nor  the  laws  of  the  State  of  Cali- 
fornia provided  in  respect  to  such  assessment 
an  opportunity  of  time,  place,  or  tribunal  for 
the  aefendant  to  be  hearcf,  or  for  any  notice  to 
the  defendant  before  its  liability  was  fixed: 
that  all  owners  of  railroad  property  situated 
in  said  state,  and  operated  in  more  than  one 
county,  as  is  the  property  of  the  defendant, 
are  denied  any  protection  from  the  laws  of 
California,  which  require  with  respect  toother 
property  that  notice  of  its  assessment  shall  be 


given  to  the  owners;  which  require  that  be- 
fore its  liability  shall  be  fixed  an  opportunitv 
to  be  heard  shall  be  afforded  to  them;  which 
give  to  them  an  appeal  from  the  a5tses8or  to  a 
Board  of  Equalization;  which  require  the  as- 
sessment to  be  made  in  the  counties  in  which 
the  property  is  situated,  and  prevent  its  being 
maoe  in  localitif>s  distant  from  thf*  situs  (^ 
the  property;  and  which  allow  deductions 
from  its  valuation  for  indebtedness  secured  by 
mortgage. 

It  is  further  averred  that  at  and  before*  and 
ever  since,  the  adoption  of  the  constitution  of 
California  now  in  torce,  there  were  and  have 
been  existing  under  the  laws  of  said  state 
corporations  of  various  kinds,  formed  for  the 
purpose  of,  and  actually  operating  and  doing 
Dusiness  and  holding  and  using  property  in 
more  than  one  county  in  the  state ;  that  at 
all  said  times  there  were,  and  there  are  now, 
divers  natural  persons,  residents  of  said  state, 
operating  property -in  more  than  one  county ; 
that  at  ail  of  said  times  there  were  and  now 
are  railroads  owned  by  corporations  formed 
under  the  general  laws  of  said  state,  which 
are  operatea  only  in  one  county ;  that  by  the 
provisions  of  Section  10  Article  XIII,  of  the 
state  constitution,  persons  operating  railroads 
in  more  than  one  countv  in  the  state  have 
been  singled  out  from  other  persons  operating 
property  in  more  than  one  county  in  the 
state,  and  denied  the  right  common  to  idl 
other  persons  to  apply  S>t  relief  from  over- 
valuation of  their  property  by  the  assessor  to 
local  Boards  of  Equalization,  and  denied  the 
riffhts  and  privileges  accorded  by  law  to  all 
other  persons  in  that  respect. 

It  is  further  averred  that  the  franchise  of 
the  defendant  is  held  and  its  corporate  powers 
exercised  under  authority  of  the  government 
of  the  United  States ;  that  by  the  several  acts 
of  congress  set  out  in  the  answer,  ^he  defend- 
ant was  selected  by  the  government  of  the 
United  States  as  a  means  and  instrument  <rf 
that  government  to  construct  the  railroad  in 
question,  ajid  to  keep  and  maintain  the  same 
in  repair,  to  the  ena  that  the  government  of 
the  United  States  might,  when  occasion  re- 
quired, use  the  same  for  the  transportation  of 
its  armies,  military  stores,  and  mails,  and  for 
such  other  purposes  as  said  government  in 
the  exercise  of  its  powers  plight  desire  to  use 
the  same ;  that  the  government  of  the  United 
States  has  never  given  to  the  State  of  Cali- 
forriia  the  right  to  lay  any  tax  on  the  fran- 
chise, existence,  or  operation-of  defendant; 
that  such  a  tax  would  hinder  and  impede  the 
lawful  operations  of  the  government  of  the 
United  States,  and  would  hindei,  delay  and 
prevent  the  defendant  from  performing  the 
obligation  imposed  upon  it  bv  said  acts  of  con- 
gress, and  would  wholly  nullify  and  prevent 
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the  enforcement  of  the  Bume;  and  that  in  the 
assefisment  which  constitutes  the  basis— of 
plaintiff's  action,  the  valuation  of  the  fran- 
chise .of  the  defendant — its  right  to  exist — is 
so  blended  with  tl)Q  valuations  affixed  to  the 
roadway,  roadbed,  rails  and  rolling  stock,  that 
it  can  neither  be  distinguished  nor  separated 
from  them. 

Upon  the  matters  thus  averred,  it  was  al- 
leged and  claimed  by  the  defendant  that  in 
the  asessment  of  its  property,  according  to 
which  the  taxes  in  suit  were  levied,  an  un- 
lawful and  unjust  discrimination  was  made 
between  its  property  and  the  property  of  in- 
dividuals to  i<«  disadvantage,  in  that  it  was 
not  allowed  any  deduction  from  the  valuation 
of  its  property  for  the  mortg^age  thereon, 
which  18  allowed  for  mortgages  in  the  assess- 
ment of  property  of  individuals;  and.  that 
the  company  was  thus  subjected  to  an  un- 
equal share  of  the  public  burdens;  and  tbat^ 
as  this  discrimination  was  made  in  pursuance 
of  provisions  of  the  constitution  of  the  stat(i, 
the  company  was  denied  the  eaual  protection 
of  the  laws  guaranteed  bv  the  Fourteenth 
Amendment  of  the  Federal  Constitution. 

It  was  further  alleged  and  claimed  by  the 
defendant  that  the  assessment  of  its  property 
was  illegal  and  void,  because  made  in  pursu- 
ance of  the  provisions  of  the  state  constitu- 
tion, which  gave  no  notice  to  the  defendant, 
and  aflfordea  it  no  opportunity  to  be  heard 
respecting  the  value  of  its  property,  or  for 
the  correction  of  anv  errors  of  the  state  board, 
thus  depriving  it  of  its  property  without  due 
process  of  law  guaranteed  by  that  amend- 
ment. 

It  was  also  averred  and  claimed  that  the 
franchise  of  the  defendant  was  exempt-from 
state  taxation,  the  defendant  having  been  se- 
lected by  the  government  of  the  Unites  States 
as  a  means  and  instrument  to  construct  the 
road,  and  to  keep  the  same  in  repair^  for  the 
transportation  of  the  troops,  -military  stores, 
and  mails  of  the  United  States ;  and  for  such 
other  purposes  as  the  {government,  in  the  ex- 
ercise of  its  powers,  might  desire. 

The  case  was  argued  before  Mr.  Justice 
Field  and  Judge  Sawver,  the  argument  com- 
mencing on  the  2l8t  (lay  of  August,  1882,  and 
closing  on  the  29th.  The  opinions  were  read 
in  the  circuit  court  on  September  25, 1882. 

A.  L.  Rhodes,  Attorney-General  H^rt,  Dis- 
trict-Attorney Towle,  of  Marion  County,  and 
District-Attorney.  Ware,  of  Sonoma  County, 
for  plaintiff. 

Creed  Haymond,  J.  Norton  Pbmeroy,  T.  I. 
Bergin,  and'T.  B.  Bishop,  for  defendant. 

By  thb  Court,  Field,  Circuit  Justice,  HM: 

SYLLABUS. 

1.  The  Fourteenth  Amendment  of  the  Con- 


stitution, in  declaring  that  no  state  shall  deny 
to  anv  i>erson  within  its  jurisdiction  the 
*'  eq^uul  protection  of  the  laws,"  imposes  a 
limitation  upon  the  exercise  of  all  the  powers 
of  the  state,  which  can  touch  the  individual 
or  his  property,  including  among  them  that 
of  taxation. 

2.  The  *'  equal  protection  of  the  laws  "  to 
any  one  implies  not  only  that  he  has  a  right 
to  resort,  on  the  same  terms  with  others,  to 
the  courts  of  the  country  for  the  security  of 
his  person  and  property,  the  prevention  and 
redress  of  wrones,  ancl  tlie  enforcement  of 
.contracts,  but  also  that  he  is  exempt  from 
any  greater  burdens  or  charges  than  such  as 
are  equally  imposed  upon  all  others  under 
like  circumstances.  This  equal  protection 
forbids  unequal  exactions  of  any  Kind,  and 
among  them  that  of  unequal  taxation. 

3.  Uniformity  in  taxation  requires  uni* 
formity  in  the  mode  of  assessment  as  well  as 
in  the  rate  of  percentage  charged. 

4.  By  the  thirteenth  article  of  the  Consti- 
tution of  California,  "  a  mortgage,  deed  of 
trust,  contract,  or  other  obligation  by  which  a 
debt  is  secured,  is  treated,  wr  the  purposes  of 
assessment  and  taxation,  as  an  interest  in  the 
propertv  affected  thereby,"  and,  "except  as  to 
railroad  and  other  quasi'puhhc  corporations,'* 
the  value  of  the  property  affected,  less  the 
value  of  the  security,  is  to  b^  assessed  and 
taxed  to  its  owner,  and  the  value  of  the  secu- 
rity is  to  be  assessed  and  taxed  to  its  holder. 
(Sec.  4)  But  by  the  same  article  "the  fran- 
chise, roadway,  roadbed,  rails,  and  roiling 
stock  of  all  railroads  operated  in  more  than 
one  countv,"  are  to  be  assessed  at  their  actual 
value,  and.  apportioned  to  the  counties,  cities, 
and  districts  in  which  the  roads  are  located, 
in  proportion  to  the  number  of  miles  of  rail- 
way laid  therein,  no  deduction  from  this 
value  being  allowed  for  any  mortgages  on  the 
property:  Heldy  That  in  the  4iuerent  modes 
thus  prescribed  of  assessing  the  value  of  the 
property  of  natural  persons  and  the  property 
of  railroad  corporations  as  the  basis  of  taxa- 
tion, there  is  a  departure  from  the  rule  of 
equality  and  uniformity. 

5.  Private  corporations  are  persons,  within 
the  meaning  of  the  first  section  of  the  Four- 
teenth Amendment,  and  are  entitled,  so  far 
as  their  property  is  concerned,  to  the  equal 
protection  of  the  laws. 

6.  Neither  the  constitution  nor  the  laws  of 
California  relating  to  the  assessment  of  rail- 
roads operated  in  more  than  one  county  pro- 
vide for  notice  to  the  owner,  or  an  opportunity 
for  him  to  be  heard  at  anv  stage  of  the  pro- 
ceeding. In  this  respect  both  conflict  with 
the  guaranty  that  no  one  shall  be  deprived  of 
his  property  without  due  process  of  law. 

7.  Wnatever  the  character  of  the  proceed- 
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5ng,  by  which  on«  is  deprived  of  his  property, 
whether  judicial  or  administrative;  and 
whether  it  takes  the  property  directly,  or  cre- 
ates n  charf^e  or  liability  which  may  be  the 
bai>is  of  taking  it,  the  law  directing  the  pro- 
ceeding must  provide  for  some  kind  of  notice, 
and  offer  to  the  owner  dq  opportunity  to  be 
heard,  or  the  proceeding  will  want  the  essHjn- 
tial  ingredient  of  due  pnnress  of  law. 

8.  The  prdvisions  of  Article  XIII  of  the 
Constitution  of  California,  treating  of  reve- 
nue and  taxation,  are  n(»t  conditions  upon 
the  continued  existence  of  railroad  corpora- 
tions. 

9.  The  state  possesses  no  jiower  to  withdraw 
corporations  from  the  guaranties  of  the  fed- 
eral constitution.  Whatever  property  a  cor- 
poration lawfully  acquires  is  hela  under  the 
same  guaranties  which  protect  the  property 
of  natural  jicrsons  from  spoliation. 

10.  Under  the  reserved  power  to  amend, 
alter  or  repeal  the  laws  under  which  private 
cor jKirat ions  are  formed,  the  state  cannot  ex- 
ercise any  control  ovei  the  property  of  a  cor- 
poration, except  such  as  may  be  exercised 
through  control  ov(*r  its  franchise,  and  over 
like  property  of  natural  persons  engaged  in 
similar  Dusiness.  It  cannot  divest  property 
or  rights  which  have  become  vested. 

11.  The  Constitution  of  California  (Sec.  16, 
Art.  IV)  provides  that  **on  the  final  passage 
of  all  bills  they  shall  be  read  at  length  and 
the  votes  shall  be  by  y^as  and  nays  upon  each 
bill  separately,  and  shall  be  enterea  on  the 
journal,  and  no  bill  shall  become  a  law  with- 
out the  concurrence  of  a  majority  of  the 
members  elected  to  each  house."  Under  this 
provision  the  court,  to  inform  itself,  will  look 
to  the  journals  of  the  legislature,  and  if  it 
appear  therefrom  that  the  bill  did  not  pass  by 
the  constitutional  majority,  then  it  will  not 
be  regarded  as  a  law. 

12.  The  journals  of  the  legislature  show 
that  the  act  of  March  14th,  1881,  mentioned 
in  the  opinion,  never  became  a  law. 

Xxamptita  Ikwi.— V.  8.  tapnme  Coart,  Dee.  U,  .MS.— 
HesuT  Fink,  V.  8.  lUnhftU  v.  ThemM  0*VeiU.^ 

Appeal  from  U.  S  Circuii  Court,  E.  D. 
Wisconsin. 

The  question  presented  by  this  suit  is  one 
of  considerable  interest  to  the  debtors  of  the 
United  States — namely,  whether,  in  cases  of 
executions  upon  judgments  in  civil  actions, 
the  United  States  is  subject  to  the  same  limi- 
tations and  exemption  which  apply  to  pri- 
vate persons  under  the  law  of  the  state  in 
which  the  property  levied  'upon  is  found. 
This  court  holds,  in  a  long  and  carefully  pre- 
pared opinion  bv  lify.  Justice  Matthews,  first, 
that  the  laws  of  the  state  creating  such  ex- 
emptions are  not  laws  for  the  Ui^ited  States, 


unless  they  have  been  made  such  bv  Congress 
itself;  second,  that,  however,  by  the  Act  of 
Congress  of  June  1,  1872,  and  the  earlier  laws 
up(.^n  which  it  was  founded,  the  courts  ^f  the 
United  States  were  forbidden  either  to  adopt 
or  recognize  any  form  of  execution,  or  give 
anv  eHect  to  it,  not  dulv  authorized  at  the 
time  of  the  passage  of  the  act  by  the  state 
in  which  the  c«ise  should  arise;  that  as  the 
statute  of  Wisconsin  exempting  homesteads 
from  levy  and  sale  upon  exemption  was  in 
force  at  the  time  the  Act  of  Congress  of  June 
1,  1872,  took  effect,  and  has  remained  so  con- 
tinuously from  that  time,  it  follows  that  the 
exemption  has  thereby  become  a  law  of  the 
United  State);  within  that  sUite,  and  applies  to 
executions  issued  uf)on  judgments  in  civil 
causes  recovered  in  their  courts  in  their 
own  name  and  behalf,  as  well  as  to  those 
Ufj<m  judgments  rendered  in  favor  of  private 

Earties.  This  conclusion  cannot  be  avoided 
y  the  consideration  which  has  been  arged, 
that  these  laws  cannot  limit  the  sovereign 
rights  of  the  United  States,  for  the  reason  that 
the  sovereign  is  not  bound  by  such  laws  un- 
less he  is  expressly  named.  These  laws  are 
the  expression  of  the  sovereign  will  on  the 
subject,  and  are  conclusive  upon  the  judicial 
and  executite  oflScers  to  whom  they  are  ad- 
dressed, and  as  they  forbid  the  issue  of  an  exe- 
cution in  every  case  except  subjiHst  to  limita- 
tion^  which  they  mention,  and  as  there  is  no 
authority  to  issue  an  execution  in  any  case 
whatever  except  as  conferred  by  them,  the 
sovereign  right  invoked  is  left  withont  the 
means  of  vindication.  The  United  States 
can  not  enforce  the  collection  of  a  debt  from 
an  unwilling  debtor  except  by  judicial  pro- 
cess. It  must  bring  a  suit  and  obtain  a  judg- 
ment, and  to  reap  the  fruitsof  that  judgment, 
they  must  cause  an  execution  to  issue.  The 
courts  have  no  inherent  authoritv  to  take 
any  one  of  these  steps  except  as  it  may  have 
been  conferred  by.  the  legislative  department, 
for  they  can  exercise  no  jurisdiction  except 
as  the  law  confirms  and  limits  it,  and  the 
laws  in  question  do  not  permit  an  execution 
to  issue  upon  a  judgment  in  favor  of  the 
United  States  except  subject  to  the  exempt- 
ions which  apply  to  citizens.  There  are  no 
others  which  confer  aiithority  to  issue  any 
execution  at  all.  The  judgment  of  the  cir- 
cuit court  is  affirmed. 


Preemptiea     sat  Eemeffeead  Bifliti.— V.  8.  BnynB* 
Ceart,  Dee.  11, 1888.— Taa  WfA  v.  XMvals. 

Appeal  from  the  Circuit  Court  of  the 
'Unit^  States  for  the  District  of  Nebraska. 

The  principal  question  presented  by  this 
case  is,  what  was  the  time  ot  the  taking 
effect  of  the  land  grant  made  to  the  State  oJT 
Kansas  by  the  Act  of  Congress  of  Jaly  2S» 
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1866,  for  the  benefit  of  the  St.  Joseph  and 
Denver  Railroad  Company,  in  the  consiruo- 
tiou  of  a  railroad  from  Elwood,  in  that  state, 
to  its  junction  with  the  Union  Pacific  road  or 
a  branch  thereof.  ^  ,The«  Granting  Act  pro- 
vides that  if  it  appeared  when  the  route  of  the 
road  18  ''definitely  fixed"  that  the  United 
States  has  sold  any  section  or  part  thereof, 
or  the  right  of  pre-emption  or  homestead  set- 
tlement has  attached,  or  the  same  has  been 
reserved  by  the  United  States  for  any  puifpose, 
the  secretary  of  the  interior  shall  cause  an 
equal  Quantity  of  other  lands  to  be  selected 
from  oad  sections  nearest  those  designated  in 
lieu  of  lands  appropriated,  which  shall  be 
held  by  the  state  for  the  same  purposes.    The 

Siestion  thus  arises :  When  is  the  route  of 
e  road  to  be  regarded  as  '^  definitely  fixed," 
80  as  to  cut  off  the  right  of  preemption  from 
subsequent  settlers  on  the  land  in  the  pres- 
ent case?  The  tract  of  land  is  clainiea  by 
both  litigants.  iKnevals,  the  complainant  in 
the  court  below,  who  derive.<<  his  title  from  the 
railroad  company,  contends  that  the  route  is 
**definitehr  hxed,"  within  the  meaning  of 
the  Act  oi  Congress,  when  the  company  files 
with  the  secretary  of  the  interior  a  map  of  its 
lines  improved  by  its  directors'  designation 
of  the  route  of  the  propoerd  road.  This  court 
holds  that  the  position  of  the  complainant, 
Knevals,  is  the  correct  one  ;  that  tne  route 
must  be  regarded  as ''  definitely  fixed  "  when 
it  has  ceased  to  be  the  subject  of  change  at 
the  volition  of  the  company  ;  or.  in  other 
words,  when  a  map  has  oeen  nlea  with  the 
secretary  of  the  interior  and  accepted  by  ^hat 
ofiScer,  it  then  becomes  the  duty  of  the  secre- 
tary to  .withdraw  the  lands  granted  from  the 
market.  But  if  he  should  neglect  this  duty, 
the  neglect  would  not  impair  the  rights  of 
the  company,  however  prejudicial  it  might 
prov«  toothers.  The  company's  rights  are 
not  dependent  upon  the  issue  of  the  secre- 
tary's order,  or  upon  notice  of  tjie  withdrawal 
being  given  to  the  local  land  ofiScers.  Con- 
gre««,  which  possesses  the  absolute  power  of 
alienation  of  the  public  lands,  has  prescribed 
the  period  at  which  time  other  parties  than 
the  grantee  named  shall  have  the  privilege  of 
acquiring  a  right  to  portions  of  the  lands 
specified,  and  neither  the  secretary  nor  any 
otheroflScer  of  the  land  department  can  ex- 
tend the  period  by  requirinj^  something  to  be^ 
done  subseouently,  and,  until  done,  continu- 
ing the  rignt  of  parties  to  settle  on  the  lands 
as  previously.    It  follows  that  when  the  ap- 

E Pliant,  Van  Wyck,  made  his  entry  of  the 
ndsin  controversy,  and  obtained  a  patent 
therefor,  the  title  Kaid  palssed  from  the  United 
States,  and  conse<)uentlv  no  right  could  be 
conferred  upon  him.  Tne  decree  of  the  cir- 
euit  court  is  affirmed. 


6hie  SypFeme  Geyvb. 


EOnnXAD     BIOHTS-BXXMPTIOV—  ATTAOHKXHT 
CiiOBB  ET  ▲!«  V.  Sinclair.    December  12, 1882. 

1.  The  riffhtgiyen  by  Sec  3  of  the  Homestead  Act, 
as  amended  February  27.  1873,  (70  O.  Ii.  51),  to  a 
debtor,  who  is  the  head  of  a  family  and  not  the  owner 
of  a  homestead,  to  hold  exempt  from  levy  and  sale 
property  as  therein  mentioned,  to  be  selected  by  him 
**  at  any  time  before  sale,'*  applies  as  well  to  prop- 
erty levied  on  by  attachment  as  by  execution ;  and 
an  order  for  the  sale  of  the  attached  property  made 
in  the  proceeding  in  attachment,  dbes  not  prevent 
the  deotor  from  exercising^ his  right  of  selection  after 
the  making  of  sach  erder  of  sale. 

2.  Where  property  has  ))een  levied^  on  by  attach- 
ment and,  pending  the  suit,  the  debtor  assigns  all 
his  property  for  the  ben^t  of  creditoi-s,  excepting 
onlv  such  as  he  niav  lawfully  hold  exempt  from  exe- 
cution, the  right  of  the  debtor  to  select  the  attached 
property  as  exempt  from  sale  is  not  thereby  waived* 

Error  to  the  District  Court  of  Huron  County. 

The  only  iipportant  question  arising  in  this 
cause  is  under  the  third  section  of  the  act  of 
March  23,  1850,  as  amended  February  27, 1873, 
as  to  the  right  of  a  person,  "  Ihe  )iead  of  a 
family  and  not  the  owner  of  a  homestead,"  to 
hold  personal  property  to  an  amount  not  ex- 
ceeding five  hundred  dollars,  free  from  levy 
and  sale. 

The  defendant,  Sinclair,  was  the  head  of  a 
family,  resident  in  Onio,  and  not  the  owner 
of  a  homestead. 

Two  actions  were  commenced  in  Huron 
County  Common  Pleas  against  Sinclair,  under 
which  his  projperty  was  seized  in  attachment, 
viz :  the  hrst  by  Eichel burger,  Nov.  12, 1873, 
in  which  an  attachment  was  levied  on  32(> 
bushels  of  wheat;  and  the  second  suit  begun 
Feb.  to,  1874,  by  J.  H.  Close,  in  which  an  at- 
tachment was  levied  on  a  Marvin  safe. 

On  the  17th  of  February,  1874,  Sinclair 
made  an  assignment  to  A.  B.  Smith,  of  all 
his  property,  reserving  his  exemption  rights 
in  tne  words :  "  excepting  from  this  assignment 
only  such  property  as  I  may  lawfully  hold  ex-- 
empt  from  execution.^^ 

At  the  June  term,  1874,  of  Huron  Common 
Pleas,  judgment  was  taken  for  the  plaintiff  in 
each  of  said  cases,  against  Sinclair,  with  an 
order  of  sale  of  said  attached  property. 

On  the  4th  of  August,  1874.  Sinclair  served 
notice  upon  the  SheriflPof  Huron  County,, 
that  he  (S.)  was  the  head  of  a  family,  resident 
of  Ohio,  and  not  the  owner  of  a  homestead ; 
and  claiming  to  be  entitled,  under  the  ex- 
emption laws,  to  hold  exempt  from  levy  and 
sale  such  property  as  he  might  select^  to  the 
amount  of  five  hundred  dollars,  and  demanded 
that  the  same  be  set  ofiT  to  him  as  provided 


by  law:  and  on  the  8th  of  August,  1874^ 
the  sheriff  did,  pursuant  to  the  statute,  ana 
under  Sinclair's  selection,  set  off  to  him  said 
'*  safe,"  appraised  at  tSOO,  and  said  wheat  ap- 
praised at  1200. 
But,  notwithstanding  said  appraisal    and 
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setting  off  of  suid  properUy,  the  sheriff  re- 
fused to  and  did  not  deliver  it  toSinjclair,  but 
retaineVI  the  pume  in  liis  own  possession,  and 
on  the  10th  of  Auji^ust,  1874.  was  proceeding 
to' sell  said  property  under  said  orders  of  sale. 
Thereupon,  at  saici  last  date  and  before  the 
property  was  offered  For  nale,  Sinclair,  by  a 
proceeding  instituted  before  a  justice  of  the 
peace,  replevied  said  wheat  ana  *^safe"  fbom 
the  sheriff.  The  value  of  the  property  re- 
plevied, as  shown  by  the  appraisal,  excee<ling 
the  jurisdictionof  a  justice  of  the  peace,  the 
cause  was  certified  to  Huron  County  Common 
Pleas.  Eichelburger  and  Close,  on  their  own 
motion,  were  made  parties  defendant  in  said 
action  of  replevin.;  and  on  trial  of  the  cause, 
the  court  rendefed  judgment  for  Sinclair. 

The  district  court,  on  error,  affirmed  the 
judgment;  and  it  is  now  sought  in  this  court 
to  reverse  both  judgments. 

John  M.  Lemmon  for  plaintiff  in  error. 

P.  N.  Schuyler  for  defendant  in  error. 

Whitb,  J. 

The  only  question  in  this  case  is,  whether 
the  riffht  of  Sinclair,  the  judgment  debtor,  to 
hold  tne  safe  and  the  wheat  exempt  from  sale, 
was  waived. 

It  is  claimed  on  behalf  of  the  plaintifib  in 
error  that  the  orders  of  sale  in  the  attachment 
ftuits  had  the  effect  to  cut  off  the  right ;  that 
such  orders  in  effect  adjudged  that  the  defend- 
ant had  no  right  to  hold  the  attached  prop- 
erty exempt  from  sale. 

We  do  not  think  so.  The  effect  of  the  at- 
tachments and  the  subsequent  orders  of  sale 
was  no  greater  in  regard  to  the  risht  of  ex- 
emption than  would  have  been  had  bv  a  judg- 
ment and  execution  thereon,  levied  on  the 
6ame  property. 

The  waiver  is  also  claimed  to  arise  from,  the 
fact  that  the  debtor  made  no  selection  at  the 
time  of  the  levy  of  the  attachments,  and  that 
he  subsequently  made  a  general  assignment 
of  all  of  his  property  for  the  benefit  of  his 
•creditors.  Tne  assignment  was  made  on  Feb. 
17.  1874,  and  included  the  attached  property 
suDJect  to  the  attachments  as  well  as  his 
•other  property.  Whether  the  attachments 
would  oe  effective  or  not  depends  upon  the 
plaintiflb  recovering  judgments  in  tbe  attach- 
ment suits.  If  they  failed  to  prosecutf"  their 
suits  to  judgment,  or  rather  if  judgment 
should  be  rendered  for  the  defendant,  the  at- 
tached property  would  pass  under  the  assign- 
ment. Suosequently  to  the  assignment,  at 
the  June  term  of  the  court,  1874,  judgments 
were  recovered  by  the  plainti£b  and  the  or- 
•ders  of  sale  made. 

The  property  now  in  question  was  selected 
by  the  debtor  on  the  4th  of  August,  1874,  six 
^lays  before  the  time  fixed  for  the  sale ;  and 


was  set  off  and  appraised  by  the  officer  on 
the  8th  of  the  same  month..  The  question  is 
whether  there  was  such  delay  in  making  the 
selection  as  to  operate  as  a  naiver  of  the 
right.  We  think  the  statute,  which  declares 
that  the  selection  may  be  made  ''  at  any  time 
before  sale,"  requires  the  ouestion  to  be  an- 
swered in  the  negative.  70  Ohio  L.  51.  We 
doubt  not  the  rignt  to  make  the  selection  may 
be  waived  by  the  debtor,  as  was  held  in*  Butt 
V.  Green,  (29  Ohio  St.  667) ;  but  we  find  no 
circumstances  in  the  pres<jnt  case  to  justify 
us  in  holding  that  he  bad  waived  the  right. 

Judgment  affirmed. 

[To  appear  in  38  Ohio  St.] 
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BILL   07    BXOHAVOB— ••  AOBVT  »*--FSB80VAXi    IIA- 

BILITT. 

Nationaz.  Bank  v.  Oook  xt  al.    November  7, 1S82* 

The  character  of  the  liabilUy  of  the  drawer  of  a  bill 
of  exchange  most  be  determined  from  the  instra- 
ment  itseli ;  and  the  addition  of  ttie  word  *'  agent" 
to  his  name,  withoat  anything  else  on  the  instni- 
ment  indicating  his  principal,  does  not  reliere  him 
from  personal  luibility  as  drawer  of  the  bill. 

Error  to  the  District  Court  of  Cuyahoga 
County. 

The'  action  was  brought  in  the  court  of 
common  pleas  by  the  plaintiff,  upon  three 
several  bills  of  exchange,  substantially  idike 
except  as  to  date,  amount,  and  acceptors. 
The  following  is  a  copv  of  the  first  described. 
"1728.26.  Clbvbland,  Ohio,  Aug.  31st,  187ft 
ISs  "  Forty-five  days  after  date,  pay  to  the 
^^^  order  of  W.  P.  Cook,  Treas.,  seven  hun- 
||f  dred  and  twenty-three  26-100  doUara. 
tS^  Value  received,  and  charge  the  same  to 
^sToB  account  of 

ih 


n- 


"  W.  p.  Cook,  Treas. 
H.  C." 
<^     "To  A.  8.  Mair  A  Co., 
'  I  "  Austin,  Texas." 

Indorsed  as  follows : 

*'  Horace  Wilkins.    W.  P.  Cook,  Treas : 

*'Pay  Foster,  Ludlow  A  Co.,  or  order,  for 
collection,  on  account  of  The  Ohio  National 
Bank,  Cleveland,  Ohio. 

'*  John  McClymonds,  Cashier." 

The  action  was  brought  against  W.  P.  Cook 
as  drawer  and  Horace  Wilkins  as  indorser. 

It  is  averred  in  the  petition  and  not  denied 
that  each  of  the  bills  was  presented  for  pay- 
ment when  due,  and,  payment  being  refused, 
each  was  protested  for  non-payment,  of  which 
the  defendants  were  duly  notified. 

Horace  "Wilkins  answered,  averring  that 
said  bills  of  exchanse  were  given  by  W.  P. 
Cook  as  principal,  and  him  as  indorsee  "That 
said  Cook  was  in  fact  the  only  person  inter- 
ested in  obtaining  the  proceeds  on  said  bills 
of  exchange,  and  that  thi8<defendant  was  ao- 
commodation  endorser  and  surety  for  said 
Cook,  and  endorseri^nd  surety  for  him  alone." 
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There  is  no  reply  to  the  averinentB  of  this 
acHwer. 

W.  P.  Cook  filed  hie  separate  answer,  aver- 
ring therein  that  he  was  the  tre^i^urer  of  the 
Minsouri,  Kansas  uad  Texas  Tank  Line  Com- 

{)any,  a  cpr]x)iation  duly  organized  under  the 
aws  of  the  State  of  Missovri,  and  as  such 
was  authorized  to  draw  drafts  and  bills  of  ex- 
change, and  that  the  several  drafts  described 
in  the  petitions,  were  by  him  drawn  as  such 
treasurer,  for  and  on  behalf  of  said  companv, 
as  the  plaintifr  km^v,  and  that  the  plaintiff 
had  full  knowledge  that  said  drafts  were  by 
the  defendants  so  drawn,  solely  on  behalf  of 
said  company,  as  its  said  treasurer,  etc. 

A  demurrer  was  filed  to  this  answer, 
which  was  sustained  by  the  court.  There- 
npcm  the  court  rendered  judgment  against 
CiM»k  and  Wilkins. 

The  defendant  Cook,  thereafter  filed  his  pe- 
tition in  error  in  the  district  court  to  reverse 
said  judgment,  and  the  same  was  reversed  by 
said  district  court;  and  to  reverse  said  judg- 
ment of  reversal,  this  petition  is  filed. 

Estep,  Dickey  A  Squire  for  plaintiff  in  er- 
ror. 

Henderson  A  Kline  and  W.  H.  Gaylord  for 
defendants  in  error. 

White,  J. 

The  judgment  of  the  district  court  must  be 
reversed  and  that  of  the  common  pleas  af- 
firmed. 

The  character  of  the  liability  of  the  drawer 
of  a  bill  of  exchange  must  Ibe  determined 
fn>m  the  instrument  itself  j  and  the  addition 
of  the  word  **agent"  to  his  name,  without 
anything  else  on  the  instrument  indicating 
his  principal,  does  not  relieve  him  from  per- 
sonal liability  as  drawer  of  the  bill. 

The  name  of  the  alleged  principal  of  Cook, 
The  Missouri,  Kansas  and  Texas  Tank  Line 
Company,  nowhere  appears  on  the  bill  as  a 
party  toit.  Parol  evidence  is  not  admissible 
to  and  a  party  to  the  instrument  who  does 
not  appear U|)on  its  face.  Anderton  v.  Shoup 
17  Ohio  St.  125;  Arnold  v.  Sprague,  34  Vt. 
402.  Whoever  takes  negotiable  paper,  enters 
into  accmtract  with  the  parties  who  appear 
on  the  face  of  the  instrument,  and  can  look  to 
no  other  personsfor  payment.  Bass  v.  O'Brien, 
12  Gray  481;  Slawson  v.  Loring,  6  Allen  341' 
842 ;  Beckham  v.  Drake,  9  Mees.  A  Welsh.  92, 
96.  Hence  the  only  drawer  of  the  bills  in 
question  is  C(M)k,  the  defendant  in  error.  The 
addition  of  the  word  ''agent"  to  his  name 
does  not  relieve  him  from  personal  liability. 

That  is  merely  dcseripdojiersanas.  Anderton 
V.  Shoup  »upra ;  Collins  v.  Insurance  Company, 
17  Ohio  St.  216. 

It  is  true,  as  claimed  by  the  defendant  in 
error,  that  th'^  case  last  cited  is  where  the 


word  "agent"  was  added  to  the  name  of  the 
maker  of  a  promissory  note;  but  there  is  no 
distinction  in  this  respect  between  the  drawer 
of  a  bill  of  exchange  and  the  maker  of  a  prom- 
issorynote.  Tucker  Manufacturing  Com{)any 
V.  Fairbanks,  98  Ma?ss.  104. 

Judgment  of  the  district  court  reversed,  and 
that  of  the  common  pleas  aflirmed. 

[To  appear  in  38  Ohio  St] 
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OEABOB  OF  COUBT— BIIL  OF  EXCEFTIOVB-PBOlHa- 
80BY  HOTX  EXTEH80V  OF— VABIAVCB. 

Banta  V,  MAiiTiN.    Dec.   12,  1882. 

1.  Where,. at  the  time  a  |:c<^DorM)  charge  t«  given,  a 
party  Ktates  his  olijoctions  to  separate  specified  parta 
of  it,  and  the  court  fails  to  miMlify  thei'hiirice,  it  fa 
sullicipiit  to  sia  forth  In  tlie  bill  of  rzcoptions  the 
parts  complahiod  of,  f'llowf'd  liy  the  statement  that 
the  party  exi*eptB  to  ea*  h  and  all  the  parta  so  spmti- 
fieil  ;  and  this  is  n<>t  Inconsistent  with  Adams  v.  The 
Biate,  25  Ohi«»  St.  584. 

2.  in  an  acttiim  against  a  stranger  who  indorsed  in 
blank  an  oyerdut*  promissory  note.  It  was  alleged 
that  on  April  7, 1879,  he  guaranteed  the  payment  of 
the  note,  in  <*on8idenition  that  the  pavee  would  ex- 
tend the  time  of  pavmcnt  **  until  next  spring."  Kt- 
Mence  was  received  without  objetrtion,  tending  to 
allow  that  theagn*«*ment  was  for  an  extension  of  time 
for  one  year.  After  the  cause  had  lx*on  argoed  and 
submitted,  the  court,  m  the  general  charge,  said  to 
the  jury  iliat  tliey  must  disregard  such  aYiden<*e. 
Hela,  that  the  ttme  was  not  one  «if  failure  of  proof, 
but  of  variance  which  did  not  appear  to  have  prejn- 
dicefl  the  defendant,  and  hent«e  the  case  was  within 
■action  181  and  not  aection  133  of  the  Civil  Coda. 

(Bev.  Stais.  M  5294^296.) 

Error  to  tne  District  Court  of  Huron  County. 

Clary  A  Co.,  a  firm  consisting  of  G.  W. 
Clary  and  Seymour  B.  Martin,  in  1871,  exe- 
cutecl  and  delivered  Chree  promissory  notes  to 
Isaac  Banta^  payable  to  nim  or  order,  each 
due  one  year  after  date,  the  whole  amount- 
ing to  12,200.  Several  payments  were  made 
on  the  notes  in  KS71,  1872  and  1873,  leaving 
a  balance  of  11,478  and  interest.  In  1874, 
Clary  A  Co.  became  bankrupts,  and  subse- 
quently both  members  of  the  firm  died  in- 
solvent. 

On  April  7,  1873,  Robert  G.  Martin  wrote 
his  name  in  blank  on  the  back  of  each  of  the 
notes,  and  in  1875  Bunta  brought  suit  against 
him  in  the  Court  of  Common  Plens  of  Huron 
County,  seeking  to  recover  a  judgment  for  the 
balance  due  on  the  notes,  upon  the  ground 
that  he  was  a  guarantor.  An  itfsue  of  fact 
was  joined,  triafhad,  and  judgment  rendered 
in  favor  of  Martin,  which  judgment  was  af- 
firmed in  the  district  court,  and  this  petitoin 
wa.s  filed  by  Banta  in  this  court  to  rAverse- 
the  judgment  of  both  courts. 

In  the  petition  it  is  alleged,  in  substance^ 
that  on  April  7,  1873,  the  plaintiff;  Banta, 
being  about  to  bring  suit  on  the  notes,  Ihe 
defendant,  Robert  6.  Martin,  in  consideration 
that  the  plaintifiT  would  extend  the  time  of 
payment  of  the. notes  until  the  next  spring, 
agreed  that  he  would,  and  he  then  did,  guar- 
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antee  the  payment  of  the  notes  by  indorsing 
his  name  thereon,  and  in  consideration  of  such 
guaranty,  the  plainti£f  then  agreed  to  and  did 
extend  the  time  of  payment  of  said  notes  for 
the  time  stated. 

Evidence  was  given,  without  objection, 
tending  to  show  that  Seymour  B.  Martin  ap- 
plied to  Banta  for  an  extension  of  one 
year  in  the  time  of  payment  of  the  notes,  and 
proposed  that  his  brother,  Robert  6.  Martin, 
should  guarantee  the  payment  of  the  notes  in 
consideration  of  such  extension;  that  ^this 
was  communicated  by  Scvmour  B.  Martin  to 
Roberto.  Martin,  in  the  presence  of  Banta: 
that  Robert  6.  Martin  tnereupon  indorsea 
his  name  in  blank  on  the  back  of  each  of  the 
notes,  in  pursuance  of  the  arrangement;  and 
that,  accordingly,  Banta  extend(Kl  the  time  of 
the  payment  of  the  notes  for  one  year. 

The  whole  charge  to  the  jury  is  not  set  forth 
in  the  record.  Atter  the  geneml  charge  was 
given,  the  plainti£f  objected  to  certain  parts 
of  it,  which  are  set  forth  in  the  bill  of  excep- 
tions, but  the  court  refused  to  modify  such 
parts,  and  the  plaintiff  excepted  in  this  form: 
''To  each  and  all  of  which  charges  and  instruc- 
tions herein  above  stated,  the  plaintiff  then 
and  there  excepted."  Among  the  matters  so 
excepted  to  was  the  statement,  in  substance, 
that  the  contract  was,  in  effect,  for  an  exten- 
sion until  the  1st  day  of  March,  1874,  and 
that  unless  the  proof  was  in  accordance  with 
that  ailegaiion,  there  could  be  no  recovery. 

^for  plaintiff  in  error. 

Chas.  E.  Pennewell  for  defendant  in  error. 

Okey  C.  J. 

Two  questions  are  involved  in  the  deter-, 
mination  of  this  case;  first,  as  to  the  form  of 
exception  to  the  charge,  ana,  secondly,  whether 
the  charge,  in  the  particular  set  forth,  was 
warranted. 

1.  In  Adam^  v.  the  State,  26  Ohio  St.  584, 
it  was  held  that  a  reviewing  court  is  not 
bound  to  notice  an  exception  to  any  particu- 
lar part  or  parts  of  a  general  charge,  unless 
the  attention  of  the  court  delivering  the 
charge  was,  at  the  time,  directed  specifically 
to  the  pari  or  parts  claimed  to  ba  erroneous, 
and  this  fact  appears  by  bill  of  exceptions. 
That  case  has  been  repeatedly  approved  (Tay- 
lor V.  Leith,  26  Ohio  St.  428 ;  Railroad  Co.  v. 
Strader,  29  Ohio  St.  448;  Railway  v.  Probst, 
Fitzgerald  v.  Gross,  30  Ohio  St.  104,450 ;  Berry 
V.  The  State,  31  Ohio  St.  219 ;  Insurance  Co. 
V,  Tobin,  32  Ohio  St.  77;  McKeei;.  Hamilton, 
Powers  V.  Railway  Co.,  Insurance  Co.  v.  Mc- 
Gookey,  33  Ohio  St.  7,  229, 555 ;  and  see  Lin- 
coln V.  Claflin,  7  Wall.  132;  Magee  v.  Badger, 
34  N.  Y.  247;  Brown  v.  Kentfield,  60  Cal.  131), 
and  we  are  well  satisfied  with  it ;  but  we  see 
no  reason  for  applying  that  rule,  in  this  case. 


On  the  contrary,  where  at  the  time  a  general 
charge  is  {;iven,  a  party  states  to  the  court 
his  objections  to  separate,  distinct  parts  of  it, 
and  the  court  fails  to  modify  the  charge,  it  is 
sufficient  to  set  forth  in  the  bill  of  exceptions 
the  parts  of  which  he  complains,  and  state, 
as  here,  that  he  excepts  to  each  and  all  the 
parts  so  set  forth,  and  it  is  unnecessary  to 
note  an  exception  at  the  end  of  each  of  such 
parts. 

2.  That  Robert  G.  Martin,  by  assenting  to 
an  agi^eement  between  S.  B.  Martin  and 
Banta  for  an  extension  of  time  for  payment 
of  the  notes,  and  indorsing  his  name  thereon, 
would  render  himself  liable  for  their  payment 
admits  of  no  doubt;  and  the  agreement  would 
be  equally  binding  whether  such  extension 
be  in  terms  for  a  reasonable  time,  or  until 
next  spring.or  for  ayear.  Calkins  v.  Chandler, 
36  Mich.  320;  cf.  Oower  v.  Stuart,  40  Mich. 
747;  Seymour  v.  Mickey,  15  Ohio  St.  515;  1 
Rev.  Stats.  821;  Oldershau  v.  King,  2  H.  A  N. 
517;  Pratt  v.  Iledden,  121  Mass.  116;  Brandt 
Suretyship,   §  8;    Leeke  on  Con.    622: 
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Wald's  Pollock  on  Con.,  166;  Roscoe's  N.  P. 
Ev.  (14th  ed.)  432.  On  the  other  hand,  it  is 
quite  clear  that  Robert  G.  Martin  is  not  lia- 
ble unless  he  had  knowledge  of  an  agreement 
for  such  extension,  and  placed  his  signature 
on  the  notes  in  furtherance  of  such  agree- 
ment,   lb. 

Upon  the  question  whether  there  was  an 
agreement  for  extension  of  time  assented  to 
by  Robert  6.  Martin,  the  eyidence  is  in  con- 
flict, and  we  express  no  opinion  as  to  its 
weight  or  preponderance.  We  are  of  opinion 
that  the  charge  of  the  court,  in  the  ]^riicnlar 
stated,  was  unwarranted,  and  that  this  calls  for 
a  reversal  of  the  judgment.  The  court,  as  we 
have  seen,  charged  in  effect  that  theeittension 
of  time,  according  to  the  a^^reement  set  forth 
in  the  petition,  was  until  March  1, 1874.  As- 
suming without  deciding  that  this  was  oo^ 
rect,  evidence  of  an  agnreement  for  such  exten- 
sion for  one  year,  ma[ae  April  7, 1873,  was  of- 
fered and  receiyed  without  objection,  as  ws 
haye  also  seen.  In  this  posture  of  the  case— 
the  evidence  and  arguments  of  counsel  hav- 
ing been  heard — the  court,  in  effect,  arrested 
the  eyidence  from  the  jury.  But  there  is  a 
marked  difference  between  a  case  where  the 
allegation  of  a  claim,  to  which  the  proof  is  di- 
rected, is  unproved  in  its  general  scope  and 
meaning  ana  not  merely  in  some  particular, 
and  a  case  in  which  the  yariance  between  the 
proof  and  such  allegation  does  not  appear  to 
naye  misled  the  defendant.  Civil  Code,  §§ 
131-133;  Rev.  Stats.  §S  5294^296.  The 
yariance  here  was  of  the  latter  class,  while 
the  court  treated  it  as  of  the  former. 

Judgment  reversed. 

[To  appear  in  88  Ohio  St.] 
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ALTBBAnOV  OF  VmOOB  Of  BAVE  VOTB. 

Where  the  number  of  a  note  of  the  Bank  of 
England  had  been  altered  before  it  came  into 
the  hands  of  the  plaintiff,  it  was  held  by  the 
court  of  appeal  tliat  while  the  alteration  did 
not  vary  the  con  tract  it  was  material  in  the 
8enffe  of  altering  the  note  in  on  cFsential  part, 
and  that,  Ihcrcforc,  the  plaintiff  could  not 
recover  in  his  action  against  the  bank.  Suf- 
fiold  V.  Bank  of  England,  Law  Reports,  1882, 
PartH 


EAPPTRWTSAB. 

With  the  New  Year  the  Ohio  Law  Journal 
and  its  management  assumes  some  very  im- 
portant changes. 

The  Ohio  Law  Publishino  Company  be- 
comes successor  to  Mr.  J.  H.  Bawman,  its  re- 
cent editor  and  publisher.  This  incorpora- 
tion is  the  natural  outgrowth  of  the  very 
successful  business  career  of  the  Ohio  Law 
Journal  and  its  concomitant  printing  and 
publishing  establishm-jnt.  The  steadily 
growing  business  of  this  concern  and  its  un- 
usual facilities  for  publishing  and  selling  law 
books  rendered  it  ncKsessary  that  an  increased 
capital  and  a  more  systematic  management 
than  could  be  acquired  in  the  hands  of  a  sin- 
gle individual  should  bj  enlisted  in  thnt  be- 
half. With  this  accession  of  capital  and  in- 
fluence it  is  juHly  bjlieved  that  the  founda- 
tion is  well  laid  for  a  b^ok  publishing  and 
bookselling  tnula  a?  l.irge  and  profitable  as 
that  of  any  house  west  of  New  York. 

The  editorial  m  inat;3m3nt  of  the  Ohio  Law 
Journal  will  hereafter  be  under  the  direct 
supervision  of  J.  H.  Bowman  and  0.  W 
Aldrich,  D.C.  L.,  LL.  D. — ^late  professor  of 
law  in  the  university  at  Blooming  ton,  Illinois 
and  editor  of  the  Waeily  Jurist  published  at 
that  city.  With  this  undoubted  increase  of 
editorial  power  it  is  intended  to  make  the 
Ohio  Law  Journal  second  to  none  in  the 
country. 

We  shall  continue  to  give  all  the  <lecisionii 
of  the  Supreme  Court  of  Ohio  in  full,  and  in 
advance  of  all  other  publications:  and  will 
likewise  give  space  for  and  especial  attention 
to  the  preparation  of  original  articles  upon 
leading  legal  subjects,  while  our  notes  of  cur- 
rent case  law  and  our  digest  of  recent  deci.s> 
ions  will  be  greatly  improved  and  extended. 

The  day  of  publication  is  changed  with 
this  number. 

All  opinions  written  during  the  week  will 
hereafter  be  published  and  go  out  in  our  issue 
on  Saturday  and,  traveling  over  theday  of  rest 
will  reach  our  subscribers  on  Monday.  This 
will  be  a  clear  gain  in  time  of  at  least  three 
days.  Wishing  .all  our  kind  friends  a  happy 
and  prosperous  New  Year  and  whole  year  we 
ask  but  a  continuation  of  their  kin<luess  s.nd 
pleasant  patronage. 
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"  Pickaway,"  a  corre8|)ondent  of  a  Cincin- 
nati newspaper,  in  a  controversy  with  Judge 
Yaple,  has  to  say  that, ''  if  the  people  of  the 
State  of  Ohio  want  good  judges,  or  better 
{udges  than  they  have  got,  let  them  pay  for 
the  services  of  good  men." 

The  application  of  this  to  the  judges  of  the 
Supreme  Couit  of  Ohio,  is  an  insult  never 
intended  by  the  writer.  The  inference  is 
inevitable  that  because  the  judges  are  not 
better  paid,  they  do  not  work  so  hard,  or  so 
well  as  they  would  if  their  salaries  were 
larger.  Either  this,  or,  that  they  are  lacking 
in  ability,  and  are,  in  fact,  men  of  mediocre 
talent,  and  honesty,  who  would  not  be  placed 
upon  the  bench  could  other  and  better  men 
be  induced  to  accept  the  position. 

It  ia  to  be  regretted  that  such  ill-advised 
utterances  find  their  way  into  public  prints. 

The  Supreme  Ck>urt  of  Ohio  ranks  with  the 
best  in  the  United  States;  and  we  could 
name  one  or  more  judges  thereof  whose  judg- 
ment— aye  and  its  expression — is  fully  as 
clear  as  that  of  an  English  Chancellor,  whose 
salary  is  sixty  thousand  dollars  per  year. 

We  know  that  the  salaries  of  the  judges  of 
Ohio  are  broadly  disproportionate  to  the 
amount  of  labor,  and  quality  of  labor  per- 
formed; but  that  a  higher  salary  would  pro- 
duce better  judges  we  do  not  believe. 

The  best  judges  do  not  aocept  the  office 
simply  for  the  money  it  brings  themi  and  wo 
have  never  heard  them  complain  of  meager 
salaries.  Indeed  we  do  not  believe  they  have 
ever  so  complained.  Still  it  would  be  but 
simple  justice  to  pay  them,  voluntarily,  more 
than  they  now  receii^e. 

On  the  other  hand  an  increase  of  salary 
would  lead  to  such  a  scramble,  and  such  bar- 
gaining, and  political  striving)  that  the  mud 
of  partisan  strife  would  be  certain  to  stain 
the  judicial  ermine,  and  greatly  obstruct  its 
usefulness  and  diminish  its  dignity.  Would 
there  probably  result  from  this  any  benefit  to 
our  judicial  system?  Even  if  more  brilliant 
men — if  they  exist  any  where  outside  ihe 
fertile  imagery  of  those  who  preach  reform  in 
the  way  of  increased  salaries — were  thus 
placed  on  the  supreme  bench,  would  the  tone 
or  talent  or  calibre  or — something — of  that 
court  be  certainly  elevated?    Brilliancy  and 


honesty  do  not  always  run  together.  Lord 
Bacon,  who  was  a  ve^y  brilliant  lawyer,  was 
also  a  very  high  priced  judge,  and  the  litigant 
with  the  longest  purse,  was  found  to  alsb 
usually  have  the  preponderating  equities. 

The  late  Lord  Chief  Justice  Cock  bum,  also 
might,  very  properly  and  beneficially  to  his 
clientelage,  have  exchanged  brilliancy  for 
better  qualities. 

It  may  be  safely  assumed  that  legal  gentle- 
men who  accept  judgeships  solely  tor  the 
cash  the  position  brings,  rarely  make  pains- 
taking, conscientious  judges;  and  conversely 
that  those  who  are  satisfied  with  a  moderate 
salary,  and,  taking  a  just  pride  in  the  high 
honors  uf  the  office,  and  the  enduring  fame 
of  a  great  jurist,  strive  to  thoroughly  mas- 
ter all  the  legal  questions  presented,  and  to 
render  equal  and  exact  justice  to  all  parties 
litigant,  will  render  to  the  people  at  large 
and  to  courts  contemporaneous  and  in  the 
future,  much  the.  greater  and  more  enduring 
service. 
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The  Supreme  Court  met  for  the  January 
Term,  1888,  on  Tuesday  and  called  the  first 
seventy-five  cases  on  the  calendar  for  the 
year.    No  decisions  were  announced. 

Eleven  members  of  the  standing  committee 
on  examinations  for  admission  to  the  bar  were 
present,  and  M.  A.  Daugherty,  of  Columbas, 
was  elected  as  chairman,  and  E.  L.  Taylor,  of 
the  same  place,  as  secretary. 

The  committee  was  divided  into  thres 
tioniB  to  conduct  the  examinations  for  theyi 
as  follows : 

February  and  June — ^E.  L.  Taylor,  Colum- 
bus; T.  Q.  Ashbui^n,  Batavia;  Milton  L. 
ClUrk,  Chillicothe ;  W.  J.  McFarland,  Cleve- 
land and  Chas.  T.  Tappan,  Columbus. 

March  and  0ctober--O.  W.  Aldrich,  Colum- 
bus; Lawrence  Maxwell,  Cincinnati;  Warren 
Munger,  Dayton;  H.  T.  Stqckwell,  New  Phil- 
adelphia and  Chas.  E.  Burr,  Columbus. 

May  and  November — M.  A.  Daugherty, 
Columbus;  Charles  Scribner,  Toledo;.  W.  8. 
McCune,  Ironton;  W.  M.  Koons^  Mt.  Vernon; 
Wm.  B.  Telfair,  Wilmington  and  J.  H.  Oatb- 
waite,  Columbus. 

There  will  probably  be  no  examinations  in 
April,  July,  August  and  September. 
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Tht»  subjects  upon  which  applicants  are 
required  to  be  examined  under  the  rules  of 
the  court,  were  allotted  to  the  members  for 
the  purpose  oii^  preparing  questions  to  be  used 
during  the  year:  Constitutional  Law,  M.  A. 
Daugherty ;  Evidence,  M.  L.  Clark ;  Bail- 
ment, J.  H.  Outhwaite;  Contracts,  0.  W. 
Aldrich ;  Negotiable  Instruments,  W.  C.  Mc- 
Farland ;  Principal  and  Agent,  Ghas.  E.  Burr ; 
Principal  and  Surety,  Chas.  T.  Tappan ;  Per- 
sonal Rights,  Lawrence  Maxwell;  Domestic 
Relations,  Charles  Scribner ;  Real  and  Per- 
sonal Property,  Warren  Hunger;  Criminal 
Law,  H.  T.  Stock  well ;  Equity  Jurisprudei^ce, 
W.  B.  Telfair;  Wills,  T.  Q.  Ashburn ;  Plead- 
ings, W.  M.  Itoous ;  Corporations,  W.  8.  Mo- 
Cune;  Partnership,  E.  L.  Taylor. 

A  class  of  eleven  applicants  for  admission 
to  the  bar  were  exUmined  and  the  following 
wore  admitted,  upon  the  recommendaiion  of 
the  committee :  ^ 

John  J.  Adams,  ZanesviUe;  Samuel  8.  Ash- 
baugh,  Defiance ;  Virgil  C.  Lowrey,  Athens ; 
John  Schleyer,  (Mrcleville ;  C.  A.  Waltmire, 
Dayton;  J.  Guilford  White,  Springfield 


THI  YAtSM  ILMM. 

Please  allow  me  spape  in  the  Joubhal  for  a 
few  remarks  upon  the  plan  proposed  by  Judge 
Yaple  for  the  oorrection  of  evils  of  our  pres- 
ent judiciary  system. 

Without  adverting  to  the  evils  to  be  rem- 
edied, or  to  thi)  adaptation  of  Judge  Yaple's 
plan  to  the  purposes  for  which  it  is  intended, 
I  would  humbly  suggest  that  the  evils  of  our 
systeni  are  organic,  and  cannot  be  remedied 
by  legislation  merely.  However  great,  the 
diflSculty  of  amending  the  constitution,  it 
must  be  done  or  the  evils  will  go  uncorrected 
The  constitution  places  the  matter  beyond 
legislative  control  by  making  certain  courts 
exclusiv3ly  competent  to  receive  judicial 
power.  It*  provides  (Art.  IV,  Sec.  1)  that  the 
judicial  power  of  the  eUUe  shall  be  viested  in : 

1.  A  supreme  court. 

2.  District  courts. 

< 

8.  Courts  of  common  pleas. 

4.  Courts  of  probate. 

&  Justices  of  the  peace,  and 

5.  Such  other  courts  inferior  to  the  supreme 


court,  in  one  or  more  counties,  as  the  legisla- 
ture may,  from  time  to  time  establish. 

In  these  courts  is  vested  all  the  judicial 
power  of  the  state.  No  other  tribunal  can  be 
made  competent  by  the  legislature  to  receive 
any  part  of  that  judicial  power.  If  the  cir- 
cuit court  proposed  by  Judge  Yaple  can  be 
clearly  shown  to  belong  under  either  one  of 
these  enumerated  heads,  then  that  plan  ia^ 
consistent  with  the  constitution;  otherwise 
not. 

1  suppo8(jS  the  Judge  intends  to  be  «ndei^ 
stood  as  preparing  a  *'  court  inferior  to  the  su- 
preme  court."  But  can  it  truly  be  said  that  a 
circuit  court  which  virtually  supersedes  the 
district  court,  and  leaves  that  tribunal  a  dead 
and  impotent  factor  in  our  judiciary  system — 
a  paper  court,  so  to  speak-H>r  that  it  is  such 
a  tribunal  as  the  constitution  intended  to  au- 
thorise by  this  clause  f  Is  such  a  court  de- 
scribed by  the  language,  '^  such  other  courts, 
inferior  to  the  supreme  court,  ii^  one  or  more 
cowUiea^  as  the  general  assembly  may,  from 
time  to  timCi  establish  f '  Was  this  language 
intended  to  authorise  the  establishment  of 
tribunals  to  eiqtplant  any  or  all  of  those  enum* 
erated ;  or  was  it  merely  intended  that  auxil- 
iary courts  might  be  established  in  certain 
counties  to  assist  those  created  by  the  consti- 
tution f 

I  submit  that  a  fair,  oonstruotion  of  this 

section  is,  that  the  courts  here  enumerated 

by  name  were  intended  to  constitute  the  JU' 

ddeiary  eyetem  of  Ohio  ;  and  that  the  language 

fdlowing  this  enumeration  was  intended  not 

as  a  modification  of  the  general  system,  but 

as  a  legislative  power  for  the  benefit  of  citiea 

in  which  the  general  system  might  prove  in«- 
adequate. 

The  superior  courts  seem  to  realize  the  in- 
tention of  this  provision  to  a  nicety;  but  I 
do  not  see  how  the  pircuit  court  proposed,  by 
.Judge  Yaple  can  be  thought  to  be  compre- 
hended in  this  grant  of  legislative  power.  A 
legislative  attempt  to  institute  such  a  tribu- 
nal under  this  grant  will  look  like  an  attempt 
ip  "smuggle  new  meanings  under  ancient 
names,"  or  at  least  under  an  ancient  phrase. 
If  the  phrase  is  consistent  with  the  constitu- 
tion, I  see  no  objection  to  it.  But  it  would  be 
proper  for  the  genera^  assembly  to  consider 
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well  whether  it  has  the  power  to  establish 
such  a  tribunal,  and  to  confer  jurisdiction 
upon  it  before  attempting  to  'lo  so. 

T.  W.  Emsrson. 
Bamesville,  Ohio,  Dec.  25,  1882. 

[The  foregoing  was  received  too  late  for 
publication  last  week;  but  although  too  late 
for  us^as  an  arguraent  against  the  *'  Yaple 
Bill "  it  is  so  well  written  and  b3ars  so  directly 
upon  the  point  not  decided  by  the  adoption  of 
the  report  of  the  committee  on  judicial  re- 
form— viz:  The  real  necessity  for  a  constitu- 
tional amendment  to  provide  for  an  interme- 
diate appellate  court,  that  we  publish  it  now. 
We  cannot  however  agree  with  our  corre- 
spondent OS  to  the  necessity  for  such  amend- 
ment. 

The  term  ''such  other  courts  inferior  to  the 
supreme  court  in  one  or  more  counties  as  the 
legislature  may  from  time  to  time  establish  " 
certainly  is  broad  enough  to  cover  up  all 
doubts. 

Upon  this  topic  however,  we  invite  the 
opinions  of  the  professipn.  It  is  important 
in  view  of  the  great  saving  of  time  in  acquir- 
ing a  remedy.  If  the  legislature  can  (and 
will)  establish  the  Qourts  in  the  five  divisions 
suggested  last  week  and  define  their  jurisdic- 
tion and  practice,  and  appoint  a  commission 
to  assist  in  clearing  up  the  present  docket 
of  the  supreme  oourt|  two  years  hence  will 
sec  justice  administered  without  delay. 

Ed.  Ohio  Law  Joukmal.] 


♦♦■ 


« «•  i 


LUBnnr  vom  dblat  im  tbavstob- 

TAHW  WHm  eOOM  ABB  IB  BAB  UWBinOB. 

In  the  case  of  Baldwin  A  Ca  v.  The  Lon- 
don, Chatham  A  Dover  B'y  Co,  decided  by  the 
Queen's  Bench  Division,  Law  Reports,  Nov. 
1882,  the  question  was  as  to  the  measure  of 
damages  where  rags  had  been  packed  in  a 
damp  condition  and  delivered  to  the.carrier, 
who  had  no  notice  of  the  bod  condition  of  the 
article,  and  delayed  the  goods  by  mistake  for 
three  weeks, and  when  they  were  delivered 
they  were  worthless.  They  w^f®  rejected  by 
the  consignee,  and  suit  was  brought  by  the 
consignor.  It  was  shoirn  that  jf  the  articles 
had  l>een  in  good  condition  when  shipped 
they  would  not  have  been  injured  by  the  de- 
lay. 


The  judge  of  the  county  court,  before  whom 
the  cose  had  been  tried,  directed  a  verdict  for 
the  plaintiff,  but  for  nominal  damages  only, 
holding  that  the  proximate  cause  of  the  in- 
jury was  the  improper  condition  of  the  goods 
and  not  the  dela}*. 

In  the  Queen's  Bench  Division  a  motion 
was  made  to  increase  the  damages  to  the  ad* 
mitted  value  of  the  goods.  The  motion  was 
overruled  and  the  judgment  of  the  county 
court  was  nflirmcd.  Matthew,  J.,  said  in  tho 
opinion:  '^The  true  measure  of  damages  in 
a  case  of  this  kind  is  tliat  which  may  fairly 
be  said  to  have  been  in  contemplation  of  the 
parties  at  the  time,  oa  the  natural  consequence 
of  a  breach  of  contract  on  the  part  of  the  de- 
fendant. It  w:is  tho»duty  of  the  plaintiff  to 
inform  the  conipsmy,  at  the  time,  if  special 
care  was  required  in  dealing  with  the  rags. 


♦  •  ♦ 


BABGBB  TO  THB    WBSTBBB    VBIOV    TELB0BA7B 

COXPABT. 

Attorney  General  Palmer,  of  Pennsylvania, 
instituted  proceedings  last  week  to  vacate  the 
charter  of  the  Western  Union  Telegraph  Ca, 
and  to  take  possession  of  Its  lines,  Ac.,  in  that 
state. 

The  notice  served  upon  the  president  of  the 
company,  in  New  York,  cites  the  company  to 
appear  January  27th,  and  show  cause  why 
the  company  should  not  be  restrained  from 
doing  business  in  Pennsylvania,  and  a  re- 
ceivec^be  apiwinted  for  all  its  lines  and  prop- 
erty in  the  state,  because  of  its  having 
forfeited  the  same  by  reason  of  its  repeated 
violation  of  the  State  Constitution.  The 
latter  prohibits  one  telegraph  company  from 
consolidating  with  another  or  holding  a  con- 
trolling interest  in  the  stock  or  bonds  of  any 
competing  telegmph  line,  or  acquiring  by 
purchase  or  otherwise  any  competing  line. 
The  information  of  the  Attorney  General  on- 
these  points  is  exhaustive,  giving  a  complete 
history  of  each  telegraph  company  that  has 
opened  competing  lines  in  this  state,  and  of 
the  manner  in  which  the  Western  Union  be- 
came possessed  of  them  one  after  another — 
the  Atlantic  and  Pacific,  the  Franklin  and 
others — until  it  has  established  a  monopoly 
in  the  tninsmission  of  telegrams  within  the 
state.  On  the  facts  and  accompanying  docu- 
ments he  prays  for  an  injunction   and  tho 
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•ppointment  of  a  receiver.  The  progress  of 
the  case  will  excite  deep  interest  andatten- 
iion» 


ooimxBiiiT  xomnr,  what  is. 

A  case  winch  is  of  very  general  importance 
to  the  general  public  was  decided  by  the  Cir- 
cuit Court  of  the  United  States,  for  the  Dis- 
trict of  Mass.  The  defendant,  Lissner,  had 
bought' mutilated  s|lver  coins  at  a  discount 
and  passed  them  at  their  value. 

He  was'convicted  u|x>n  two  indictments: 

In  one  case  there  had  been  holes  launched 
in  the  coin  with  a  sharp  instrument  without 
any  loss  of  silvqr,  and  in  the  other,  the  holes 
had  been  drilled.  The  holes  had  been  filled 
up  with  some  base  metal. 

The  court,  Gray  and  Lowell,  JJ.,  held  that 
where  there  had  been  nolossof  the  material,  as 
where  the  holes  had  been  punched,  the  fact 
of  the  addition  of  the  base  metal  was  not  a 
counterfeiting;  but  that  where  a  part  of  the 
silver  had  been  taken  away  by  drilling,  and 
(be  hole  bad  been  filled  up  with  base  metal 
it  made  the  coin  a  counterfeit  one,  and  any 
one,  whoy  knowingly,  should  pass  it  would  be 
liable  to  conviction  for  passing  counterfeit 
monev. 

As  the  pleadings  and  evidence  in  the  case 
did  not  enable  the  court  to  distinguish  be- 
tween the  counts  which  applied  to  the  differ- 
ent alterations,  the  verdicts  were  set  aside 
and  new  trials  ordered.  United  States  v. 
Liasnery  Federal  Bep.  Vol.  12,  p.  811. 


BDon  or  THi  Fiooxnnrfts  of  tki  amwvml 
maov  Of  THi  otto  statb  bae 

AtSOOUTXOV* 

WSD2I1SDAY,  Dec.  27,  1882. 

The  Ohio  State  Bar  Association  met  pur- 
suant to  the  notice  given  by  the  Executive 
Committee,  in  College  Hall,  Cincinnati,  Wed- 
nesday^ December  27f  1882. 

The  chairman,  Hon.  C.  H.  Grosvenor,  of 
Athens,  called  the  Association  to  order  at  2.80 
P.  M.  and  introduced  the  president,  Hon. 
Bufns  P.  King,  of  Cincinnati,  who  delivered 
the  annual  iddress.  This  address,  it  need 
hardly  be  said,  was  an  able  and  exhaustive 
presentation  of  the  aims  and  objects  of  the 
organisation!  the  reforms  necessary  to  be  es- 
tablished tbereby  in  the  profession  and  prac- 


tice of  (he  law  and  the  administration  of  jus- 
tice, and  generally,  to  the  methods  by  which 
these  could  probably  be  effected.  (The  i^l* 
dress  will  be  published  in  full  in  the  report 
of  .the  association, '  and  earlier  in  the  Law 
Journal  if  space  can  be  secured.) 

Beports  of  committees  being  in  order,  the 
Conimitte  on  Admission  to  Membership  re- 
ported the  naui38  of  the  following  gentlemeny 
who  were  all  elected  without  opposition: 

Coshocton — E.  W.  James,  R.  M.  Vorhees,  O. 
H.  Barger.  Sidney — ^Jacob  S.  Conklin. 
Hamilton— \V.  H.  Han.  Athens — J.  N. 
WoodK,  C.  A.  Welch,  K.  J.  Jones,  D.  L.Sleeper, 
L.  A.  Koons,  H.  T.  Brown,  EmmittTompkinSi 
A.  E.  Bmwu.  Marietta  —  H  L.  Sibley. 
Wooster^Frank  Taggart.  Mansfield— Reid 
Car|>en  ter.  Ne war k--Charles  Follett.  Crest- 
line—-Daniel  Babst,  Jun.  Youngstown  — 
Carey  McNabb.  Delaware — Cbas.  H.  Mo- 
Elroy.  Kenton  —  Frank  C.  Dsugherty. 
Iron  ton — John  Hamilton,  Thos.  J.  Jbnnston. 
Batavia—  A.  T.  Cowen.  Columbus — Henry 
N.  Galloway.  Portsmouth — A.  T.  Holooorti 
George  O.  *  Newman.  Elyria— J.  E.  Hall. 
Covington — John  W.  Stevenson.  Cleveland 
— Walters.  Collins.  Cincinnati— J.  C.  Healyi 
J.  D.  Brannan,  Edgar  M.  Johnson,  Robert  A. 
Johnson,  F.W.Moore,  Fayette  Smith,  T.  D. 
Lincoln,  Nelson  Sayler,  *J.  B.  Savler,  E.  B. 
Wood,  Ed  Boyd,  Robert  H.  Parkinson,  Jo- 
seph L.  Parkinson,  J.  H.  Perkins,  C.  W. 
Gerard,  Charles  Wilbv,*D.  T.  Wright.  G.  H. 
Wald.  G.  B.  Hollister,  W.  E.  Jones,  H.  M.  Cist, 
J.  L.  Baldwin,  F.  J.  Jones,  F.  J.  Miller,  M.  T^ 
Hilson,J.  B.  Foraker,  T.  A.  Ijogan,  Stepheii 
.Cowles,  George  W.  Boyce,  W.  T.  Bovd,  D». 
Wulsin,  Ph.  Dolle,  J.  l£.  Von  Seggern.* Chris 
Von  Seggern,  John  Dewald.  Charles  PhafeSi 
G.  Tafel,  Aaron  A.  Ferris,  W.  H.  Mackoy,  B. 
P.  Bradstreet,  Powell  Crosley,  A.  B.  Champion, 
Mortimer  Matthews,  F.  B<mner,  John  Keoler, 
C.  Bates,  J.  A.  Jonlan,  Wm.  M.  Ramsey,  N. 
Jiongworth,  Isaac  M.  Jordan,  N.  JoraaUi 
Charles  P.  Taft,  Joseph  Cox,  sen.  and  jun., 
Clinton  Kirby,  J.  H.  Bates,  Thomas  Mci)(ai- 
gall,  J.  J.  Glicldon,T.  H.  O'Connor,  T.  M.  Hin- 
kle,  George  R. Sage,  W.C.Cochran,  D.  \V/ 
Stricklan<n  Charles  Lehmer,  C.  H.  Kebler, 
Aaron  F.  Perry,  Herbert  Jenny,  S.  J.  Thomiv 
son,  George  K.'Thompson,  Tiawrence  Mazwell| 
jun.,  J.  D.  Cox,  Tilford  Groesbeck,  C.  K. 
Shunk,  T.  M.  Conway,  T.  C.  Gabler,  D.  D.  T; 
Holmes,  J.  R.  Murduck,  Alfred  Yaple,  Alex. 
Long,  J<  B.  Stallo,  E.  W.  Kittredge,  M.  C. 
Shoemaker,  C.  W.  Moulton,  J.  W.  Johnston, 
Adam  Kramer,  Louis  Kramer.  C.  H.  Stephens^ 
M.  B.  Hagans,  S.  J.  Broadwell. 

The  presentation  of  so  many  names   fiyr 
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memberabip  and  among  them  of  such  a  large 
number  of  the  most  prominent  and  influential 
Judges  and  lawyers  in  the  state,  was  especially 
gratifying  to  those  who,  having  inaugurated 
an  era  of  reform  in  the  profession,  practice 
and  judicial  administration  of  the  law  by  the 
or<ranization  of  the  association  as  a  means  to 
that  end,  and  had  for  three  years  borne  the 
heat  and  burden  of  the  day ;  and  was  by  them 
hailed  as  an  augury  of  a  speedy  and  success- 
ful fruition  of  their  hopes. 

The  report  of  the  secretary,  Hon.  J.  T. 
.  Holmes,  of  Columbus,  showed  a  further  gratify- 
ing slate  of  afiairs  in  the  association  by  a 
greatly  increased  interest  as  well  as  of  mem- 
b(>rship. 

The  report  of  the  treasurer,  Hon.  H.  C.  No- 
ble, of  Columbus,  indicated  that  the  receipts 
for  the  past  year  were  148940;  expenditures 
$356.92,  leaving  a  balance  on  hand  of  9132.48, 
which  sum  was  augmented  by  the  receipt  of 
two  dollars  for  each  of  the  newly  elected  mem- 
bers. 

The  executive  committee  in  addition  to 
the  usual  routine  report,  ia  compliance  with 
resolution  of  a  former  meeting  to  inquire  as 
to  the  feasibility  and  advisability  of  incorpo- 
rating the  association,  advised  against  such 
proceeding.  They,  however,  recommended 
that  the  association  be  permanently  located, 
and  suggested  Columbus  as  its  permanent 
abiding  place. 

Twenty-two  members  were  found  to  be  in 
favor  of  this  step  and  voted  for  the  adoption 
of  th^  report,  eighteen  only  voting  against 
thesame.  We  believe  that  an  expression  of  the 
eiitire  association  would  have  overwhelmingly 
defeated  this  proposition,  if  the  opinions 
expressed  after  the  vote  was  taken  were  en- 
titled to  donsideration  as  pointers  ;  and  cer- 
tainly after  the  festivities  of  the  evening  fol- 
lowing had  given  the  members  a  taste  of  the 
feast  of  reason  and  other  things,  and  the  flow 
of  soul  and  other  things,  to  be  found  in  Cin- 
cinnati every  time,  certainly,  and  in  Colum- 
bus not  quite  so  certainly. 

Nevertheless  as  the  chief  end  and  aim  of 
tbe  annual  session  is  not  to  eat  and  drink  and 
make  and  hear  fine  speeches,  we  will  admii 
that  the  action  of  the  association  in  th  V  re- 
gard was  wise. 


The  report  of  the  Committee  on  Judicial 
Administration  and  Legal  Reform  was  the 
most  important  business  of  the  afternnon  on 
account  of  the  various  views  regarding  the 
proper  course  to  be  pursued  in  securing  the 
establishment  of  an  intermediate  court  be- 
tween the  supremo  and  the  court  of  common 
pleas.  General  Ward  made  a  verbal  report  as 
chairman  of  this  committee.  He  thoifght  the 
legislature  had  no  power  to  create  this  court 
throughout  the  state,  and  the  only  way  to 
reach  the  matter  was  through  a  constitutional 
amendment. 

Hon.  M.  A.  Daugherty,  of  Columbus,  dif- 
fered from  General  Ward.  He  believed  the 
legislature  could  establish  the  much  needed 
court.  From  past  experience  he  thought  that 
no  constitutional  amendment  would  carry  by 
the  votes  of  the  people,  and  the  question  must 
be  settled  in  some  other  way.  H^  ofiered  as  a 
substitute  to  the  rei)ort  of  Greneral  Ward's 
committee  a  resolution  asking  the  General 
Assembly  to  pass  a  bill  which  is  a  modifica- 
tion of  the  Yaple  bill  and  providing  for  the 
estabKshment  of  a  circuit  court. 

Judge  Hunter,  of  Newark,  who  is  a  member 
of  the  legislature,  said  he  proposed  to  intro- 
duce a  bill  in  the  legislature  to  increaae  the 
number  of  supreme  judges,  so  that  one  can  sit 
on  the  bench  in  each  judicial  circuit  as  pro- 
vided by  the  constitution  of  Ohio. 

Judge  Yaple  ofiered  a  resolution  that  the 
sense  of  the  association  was  in  favor  of  the  es- 
tablishment of  the  proposed  court ;  but  the 
report  and  all  the  resolutions  were  ordered 
printed  and  the  subject  was  made  the  special 
order  for  ten  o'clock  Thursday  morning. 

The  Committee  on  Grievances  and  Legal 
Biography  were  not  ready  to  report,  and  were 
excused  until  the  next  meeting. 

President  King  named  the  following  five 

gentlemen  as  a  committee  to  nominate    offi- 

cers  of  the  association  and  report  the  same  on 

Thursday  : 

Messrs.  C.  H.  Grosvenor,of  Athens;  W.  A- 
Da  vidson,  Cincinnati ;  T.  W.  Emerson,  Barnes- 
ville  ;  Charles  H.  Kent,  Toledo^  and  8.  B* 
W*  aiamson,  Cleveland. 

This  committee  was  also  instmcted  to  name 
one  member  of  the  association  from  each  ju- 
dicial district  to  compose  the  executive 
mittee  for  the  ensuing  year. 
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Thihsday,  Dec.  28,  1882. 

Con  v«Mition  was  called  to  order  bv  President 
King  at  ten  A.  M. 

The  Committee  on  Admission  to  Member- 
phi  p  obtaineil  h.-iive  to  report  the  names  of 
the  followiufij  gentlemen  who  were  elected 
raemberj*  of  the  association. 

\Va,rren  Munjrer,  of  Dayton  ;  W.  ^.  Evans, 
of  Chillicothe;  DanielJ.  Ryan,  of  Portsmouth  ; 
Ht*nry  Cullings,  of  Manchester;  Austin  W. 
Vorhes,  of  Pomeroy ;  Charles  Townsend,  of 
Athens;  John  McCauley,  of  Tiffin  ;  J.  W. 
Coulter,  of  .Gallon ;  Joseph  Pillars,  of  Bowl- 
ing Green  :  Gilbert  Harmon,  of  Toledo. 

The  Hon.  James  H.  Thompson,  of  Hills- 
boro,  was  then  introduced,  and  delivered  an 
exceedingly  interesting  address  on  the 
*•  Early  Judges  of  Ohio."     He  said  : 

Gentlemen  :  The  language  of  the  sentiment 
which  demands  a  response  from  me,  bears  on 
its  face  a  patent  and  latent  ambiguity,  which 
excludes  all  evidence  as  incompetent  and  ir- 
relevant for  its  solution.  I  do  not  Jinow  how 
to  determine  the  class  which  is  comprehended 
in  the  subject  selected  for  me  by  the  commit- 
tee, unless  by  the  doctrine  of  intendment, 
which  i I)  my  case  would  be  interpreted  to 
mean  that  I  should  refer  to  those  judges  who 
preceded  my  admission  to  the  bar  in  1831, 
and  to  those  who  were  on  the  stage  of  action 
at  the  adoption  of  the  present  constitution  of 
the  stat<;.  Surely  it  could  not  be  expected 
that  any  correct  biographical  sketch  could  be 
furnished^  or  that  the  peculiar  traits  of  char- 
acter, or  the  manners  or  morals,  or  the  wit  or 
humor  or  mental  characteristics,  or  the  schol- 
arship, of  one  judge  should  be  contrasted  \\  ith 
that  of  another.  But  if  in  thu«  conjecture  I 
am  mistaken,  and  were  it  not  that  1  know  all 
"reasonable  doubts"  as  to  failure  would  be 
Bolved  in  mv  favor  by  the  bar,  I  should  with 
an  "obiter  dictum"  excuse  myself  for  lack  of 
familiar  acquaintance  with  the  old  Judges, 
and  remain  silent.  But  then  a  sudden  terror 
fiiezes  me  at  such  an  excuse,  as  the  departed 
spirits  of  now  this  one  and  now  that  one,  bring 
up  before  me  some  trial,  with  all  its  striking 
incidents — some  day  of  travel,  with  its  stories 
and  its  songs,  and  some  long  term  of  court,  with 
all  its  cases  won  and  lost,  and  whisper  to  me, 
"we  were  part  of  all  that."  And  then,  too,  this 
audience  might  ask,  "has  old  age  smothered 
all  your  laughing  speech,  and  can  an  old  man 
refuse  to  tell  his  tale  of /the  pa9t  ?"  How  can  I 
and  bow  shall  I  do  this,  unless  your  patience 
permit,  that  contrary  to  all  the  rules  of 
other  writers  of  drama,  I  first  describe  the  au- 
dience, and  through  them  thb  actors,  and 
yon  also  permit  me  to  go  over  the  tbree-soore 


years  and  ten,  which  havejust  been  completed 
with  nie  a?<  my  allotted  time  on  earth  thus  far, 
and  which  is  a  very  long  space  of  time,  when 
one  consitUrs  the  wonderful  events  and  the 
wonderful  men  that  have  actually  flitted  past 
him  in  his  day,  and  therefore,  (by  your  leave), 
in  rehearsitip  my  story  of  grea*-  events  and 
great  men,  as  I  have  seen  and  known  them,  if 
I  flit  them  past  you  as  they  have  flitted  past 
me,  I  hope  you  will  not  believe  tiiat  I  am  a 
mere  myth,  or  a  dreamer  of  the  "long  aero."  ^ 
Standing  on  the  northern  bank  pLthe  Ohio 
river,  if  I  cross  to  the  southern  bank, and  then 
group  together  the  Kentuckj^  and  Ohio  Bar 
and  Bench,  nearly  coeval  in  origin,  with  a  sim- 
ilar system  of  jurisprudence  and  dscision,  on 
an  original,  novel  kind  of  land  title;  with  the 
same  training  out  of  the  books  of  the  common 
law  ;  and  though  subject  to  constant  conflicts 
between  slavery  and  freedom,  yet  ever  con- 
nected in  friendly  professional  intercourse;  it 
will  not  be  thought  that  "matter  impertinent, 
immaterial  or  redundant,"  has  been  intro> 
dUced  on  this  occasion.  And  thus  standing 
on  that  side,  I  am  privileged  to  say,  and  coula 
not  be  pardoned  for  omitting  to  say,  that  in 
my  day  it  has  been  my  marvelous  ^ood  fortune 
to  have  heard  and  associated  with  Rowan, 
Bledsoe,  Barrv,  Clay,  Crittenden,  Hardin, 
Wickliff;  Woolley,  Bobertston,  Buckner,  Un- 
derwood, Breckinridge,  the  Moorheads,  Men- 
ifee, the  Marshalls,  arid  last,  though  not  least 
of  all,  my  deceased  brother,  the  Senator:  and 
on  this  side  the  river,  with  Burnet  and  llam* 
mond,  Ewing  and  Wade,  E.ste  and  Storer  and 
Lytle,  Fox  and  Hunter  and  J.  Welch, Corwin 
and  Hamer  and  R.  Coll  ns,  Morris  and  Fish- 
back,  Stanberrv  and  Gofldiird  and  Disney, 
Creicrhton  and  feond  and  E.  King,  Sill,  Doug- 
lass. Murphy  and  Leonard,  Wright  and  Walker 
Josin,  G.  Swan,  Mason  Olds,  G.  Collins,  Vinton, 
Brush,  V.  Woithington,  N.  Wright  and  Sal- 
mon P.  Chase  and  many  others  of  the  departed 
and  nunibersof  the  living,  their  equals — all — 
all  of  them  circuit  court  lawyers — stars  of  the 
first  magnitude  in  any  sphere — diflering  each 
from  the  other  in  the  light  of  their  rays,  but 
each  in  its  orbit  was  a  fixed  star — controlling 
spirits  in  all  the  public  afiairs  of  the  day— the 
acts  of  whcse  lives  are  great,  leading  facts,  tend- 
ing to  the  upward  progress  of  free  civilization. 
And  to-day,  if  any  student  of  oratory  or  logic, 
d^  law  strives  to  fino  the  ideal  of  his  imagina- 
tion personated  in  real  life-7if  any  statesman  is 
uncertain  into  what  channel  and  by  what 
winds  the  jship  of  state  shall  be  safely  guided 
— if  any  American  citizen  desires  to  know 
what  patriotism,  manliness,  honor,  integritj^ 
bVaverv  and  justice,  mean-^they  all  can  find 
in  the  lives  of  these  great  departed  lawyers  an 
example  fully  typified  for  their  gnidanco  snd 
imitation,  and  can  taste  the  germs  of  all  the 
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yitakprinoiples  which  inspire  inan'B  e&rts 
and  Btimulaie  his  annirationB  for  the  attain- 
ment of  all  the  ginna  |Kiniibiiitie8  (if  human 
existrnoe ;  ayo.  for  Hut  ^ loiy  and  honor  and 
imniortalitv  which  remains  ''when  the  stars 
lade  awaji . 

Gcntirmcn,  n^T  language  to  the  Fcholostic 
tafte  may  Fccni  to  be  KwoHcn,  re<Umdiint  and 
grandilcqucnt,  but  Fucli  hearer  niufft  romem- 
oer  tliatmy  pcngisbut  the  rrhearsul  of  the 
footnrintsofciantp,  nothing  but  the  roll-ciiU 
of  thoee  who  Ted  the  way  whencverand  whore- 
ever  any  original  efato  iH>licy,  executive, 
judicial  it  Icfrihhitivc,  liaB  oecnor  hud  to  bs 
maugaiatcd  in  this  ^and  rt'iiublic  of  ours; 
and  that  then  and  thi*re  the  intellect,  the 
heart  the  tcngue  and  pen  of  some  circuit 
couit  lawyer,  cnatcd  the  magic  and  lent  the 
enchanfuicnt  for  the  ct  mpletion  of  such  work. 
And  Hi  ho  but  circuit  court  lawyers,  begin- 
ning with  Patrick  Hcniy,  the  'Wddle  bags 
lawyer,"  as  he  mas  called!  have  upheaved  the 
mountain,  of  enor  of  all  the  past,  and  bv  revo- 
lution have  cvolvrd  cut  of  the  chaos,  liberty, 
with  law  as  her  f hie  Id  and  oider  as  her  scep- 
ter ?  8uch  was  the  audience  that  stood  at  the 
footlights  of  the  stage,  on  which  the  early 
judges  of  the  sisterstates  were  actors, and  from 
which  justice  w^us  dispensed  without  sale,  de- 
nial or  delay. 

When  the  curtain  rises  oh  that  side  of  the 
river,  we  bf hold  Boyle,  Owsley  and  Mills  the 
Judges  of  the  old  Cemrtof  Appeals  of  Kentucky, 
men  once  ousted  of  office  aed  forcibly  deprived 
of  all  their  judicial  power  by  Ifh  unconstitu- 
tional act  of  usurpation  by  the  legisiature  of 
that  Ftate,  but  who  survived  the  civil  rebell- 
ion and  were  restored  to  power,  and  who  with 
their  successors,  Robertson,  Buckner,  Under- 
wood, Nichols,  Marshall  and  others,  for  many 
years  thereafter  were  an  ornament  to  the 
bench  of  that  court.  And  here  on  this  side 
of  the  ri  ver  we  behold  T.  Scott,  Burnet,  Mc- 
Lean, Shermrn,  Pease,  Collet,  Hitchcock, 
Lane,  J.  C  Wright,  Grimke  and  Wood,  G. 
Swan  T.  Walker,  and  others,  their  equals. 
As  the  keen,  critical  attention  of  such  an  au- 
dience is  intensely  fixed  on  such  a  bench,  the 
anxious  inquiry  arises,  "what  are  these  judges 
doing?" 

They  are  not  ttitting  in  libraries,  with 
printed  records  and  briefs,  referring  to  text 
authorities  and  reports,  on  shelves  rising  to 
the  ceiling,  nor  were  such  books  in  the  land, 
but  with  a  few  old  English  authors  (none 
American  in  the  early  days)  such  as  Coke,  Ba- 
con's Abridgment,  Chitt^  on  Pleadings, 
Fearn's  Contingent  Remainders,  Ef^pinasse's 
Nisi  Prius  a  volume  on  Evidence,  Contracts, 
and  the  Law  of  Nations,  Foster's  Crown  Laws, 
Hale's  Pleas  of  the  Crown,  and  always  includ- 
ing Blackstoue's  Commentaries  as  a  standard 


work,  and  in  addition  some  English  Common 
Law  and  Chancery  R  sports,  a  few  earlv  Re- 

iiorta  of  the  Supreme  Court  of  the  United 
Hates,  and  some  of  the  old  north-eastern  states^ 
with  a  few  of  Maryland  and  Virginia :  these 
earlv  judges, on  stilaries  scarcely  affording  a 
livclihocxl,  without  any  relaxation  except 
travel  on  horseh:ick,  l.-iboriously  and  accurately 
determined  the  law  of  the  tide  of  lake  and  river« 
as  between  the  opposite  states  bmnded 
thereby, and  the  oonAi^iucnt  jupisdiction  fluw- 
ing  therefrom,  the  rights  of  pnipdrty  and  |>cr- 
son,  the  validity  of  contracts  and  tfie  (K)wcrof 
taxation  under' the  conflict  of  laws  between 
the  free  and  slave  states,  and  as 
between  the  Unite<l  States  and  a  state,  the 
remedies  of  the  citizen  under  the  common  and 
staitufcory  la\yi«,for  the  re^lrc^s  of  his  grievances, 
and  for  the  pn»tection  of  life  and  liberty  and 
the  acquisition  of  property,  the  freedom  of 
religion  and  the  puri^uit  of  happiness;  and 
besides  all  these  matters  of  accurate  judicial 
adjudication,  did  the  early  Judges  unravel  the 
*' tangled  skein"  of  the  varied  land  titles  of 
the  two  states,  chief  among  which  and  com- 
mon in  part  to  b  »th  states,  were  the  titles  to 
the  lands  granted  by  the  State  of  Virginia  in 
payment  of  her  officers  and  soldiers  fii(  services 
in  the  war  of  the  Revolution  in  the  Conti- 
nental army. 

'Under  the  Virginia  Military  Land  Grants, 
the  country  in  Oliio,  between  the  Little  Mi- 
ami and  Scioto  Rivers,  lo  the  sources  thereof, 
and  a  much  larger  part  of  Kentuckv«  was  set 
apart  by  Virginia  f4>r  the  satisfaction  of  the 
land  warrants  issued  by  her  authority,  for  the 
payment  of  such  officers  and  soldiers.  Ac- 
cordingly, Col.  Anderson  was  appointed  prin- 
cipal surveyor,  with  authority  to  ap|)oint  dep- 
uties, and  having  establi.<ihed  his  office  near 
Louisville,  (which  was  subsequently  removed 
toChillicothe)  he  opened  up  liis  books  for  the 
record  of  entries  and  surveys,  and  started  out 
his  deputies  into  the  wilderness  for  the  loca- 
tion ot  the  warrants,  with  instructions  to  re- 
turn their  surveys  in  form  as  near  a  square  as 
could  b3,  and  as  nearly  contiguous  as' good 
land  and'  the  topograph v  of  the  country 
would  admit.  Under  sucfi  instructions  the 
deputies,  (among  whom  were  the  early  lo- 
cators, 0*Banni6n,  Ma<«sie,  Donaldson,  McAr- 
,  thur,  Evans,  Dunn  and  others)  wit}i  compass 
andchain>carrien*,  markers  and  guides,  started 
into  the  wihlernessfor  the  survey  of  the  lands 
entered  under  their  warrants,  and  following 
Indian  trail<i,  after  the  footsteps  of  Daniel 
Boone  and  Simon  Kenton,  among  savages  and 
wild  beasts^  commenced  and  executed  their 
"wcu^k  on  the  ground,"  with  compass  and 
chain  and  hatchet,  as  best  they  could  in  the 
face  of  surrounding  dangers,  and  all  over  the 
Blue  Grass  region  of  Kentucky,  and  up  and 
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down  her  mountain  streamB,  and  amon^  the 
▼alleys  of  the  Sciuto  and  Little  Miami  rivers, 
and  the  swamps  and  hill  lands  between,  and 
from  time  to  time  returnee]  their  surveys, 
in  every  conceivable  form  and  HJiape.  and  of- 
ten with  very  uncerUiin  quantities  of  land, 
frociuently  lapping  over  and  interfering  with 
eacii  other,  gencndly  with  cix-marked  lines 
and  ciirners,  outside  of  thecal!  of  tiiei^ompsuis, 
and  always  containing  a  surplus  in  the  num- 
ber of  acres.  Under  such  survevs  nrcording 
to  the  c.iU.<4  thereof,  and  the  noted  objects  on 
the  ground,  patents  were  issued,  and  under 
such  indefinite  and  conflicting  surveys,  the 
two  reservations  in  the  two  states,  in  less  than 
a  Quarter  of  a  century,  were  largely  occupied, 
tilled  and  possessed  l>y  a  i)opuhition  res4>Uite 
in  the  assertion  of  personal  and  hind  rights, 
and  as  a  consequence  land  litigation  sprang 
u[>,  as  diverse  in  its  character  as  were  the  en- 
tries and  surveys'in  their  shapes,  and  John 
Doe  and  Richartl  Roe,  the  fictitious  characters 
in  an  action  of  ejectment,  hooted  at  each 
other  all  over  the  land,  as  Sybil  to  8.ityr. 

And  now  comes  the  ouestion  pertinent  to 
the  occasion  ''What  did  the  iearly  judges  of 
the  two  states  do?*'  They,  had  been  taught 
that  the  opposite  sides  of  a  square  are  equal, 
and  that  its  angles  should  be  right  angles — 
that  the  opposite  lines  of  a  parallelogram  are 
equidistant  in  their  whole  length — that  the 
needle  of  the  compass  always  pointed  unerr- 
ingly to  the  North  Pole — that  the  chain  of  the 
surveyor  was  of  a  certain  length,  and  tliat 
therefore,  in  such  square  or  parallelogram  fig- 
ure, when  course  and  distance  were  give;i,  the 
quantity  of  the  land  could  be  certainly  cadcu- 
lated,  and  that  the  boundary  lines  of  such 
surveys  ought  to  be  straight  lines  from  corner 
to  corner.  But  the  ''work  on  the  ground" 
bad  ignored  all  those  principles  of  Geometry, 
and  Euclid  was  rejected  by  the  surve\'ors  and 
the  ctmrt  as  an  idealist.  ''And  now  herein," 
as  Lord  Coke  would  say,  "  it  appeareth  "  that 
the  early  judges  founded  a  new  system  of 
Land  Titles  and  a  new  system  of  Land  Ten- 
ure, under  the  occupying  claimant  laws, 
springing  up  under  such  titles,  and  conjointly 
a  new  system  of  jurisprudence,  the  like  unto 
which  cannot  be  found  in  all  the  other  bonks 
of  the  law,  and  might  well  be  called,  "Object 
Land  Title  and  Occupant  Tenure." 

When  the  court,  without  the  aid  of  any  le- 
gal authority  in  an^v  b!H>k,  determined  that  in 
construing  and  fixing  the  boundaries,  and  as- 
certaining the  number  of  acres  of  hind  con- 
tained in  any  survey  and  patent  in  the  Vir- 
ginia Military  Grants,  "course  and  distance" 
ibould  bexontrolled  and  changed  by  and  ac- 
commodated to  the ''  work  done  on  the  ground," 
and  that  an  oak,  or  .«ugar,  or  gum,  or  beach,  or 
hackberry,  or  any  other  tree  or  trees,  marked 


by  the  surveyor  as  the  corner  treeof  a  survey, 
and  a  markeiil  line  leading  thereto  of  the  ago 
of  such  corner,  should,  when  proven  to  corre* 
spend  in  date  hv  bhicking  with  the  date  of 
tiie  survey,  bo  in  law  held  to  be  the  actual 
corner  anil  line  of  any  di^tputed  survey,  though 
such  corner  should  be  out  of  the  course  of  the 
call  of  the  comf>a8s  by  degrees,  an<l  such  line 
l(»nger  by  |m>Ics  than  the  line  called  for  bv  the 
survey,  it  rtMuovcd  and  de8troye<l  at  once,  by 
one  stroke  of  perfect  reason,  the  nrimary  nnd 
fundamental  cause  of  dispute  and  endless  liti- 
gation in  the  VirginiaMditary  District,  with- 
out which  the  adjudication  of  all  t|ie  other 
numberless  intricate  questions,  springing  up 
in  relaticm  to  the  titles  to  these  hinds,  would 
not  to  this  dnv  have  secured  pence  in  tne  bor«- 
ders  thereof,  but.  under  the  healing  influence 
of  the  settled  "ground"  principle  just  re- 
ferred  to,  and  other  like  able  and  original 
decisions  of  the  same  courts,  always  tend- 
ing to  the  protection  of  the  honest  occu|>ant, 
a  country,  in  less  than  a  century,  has  been 
settled,  highly  improved,  and' densely  popu- 
lated, which  is  not  excelled  on  earth  in  its 
abundant  products,  its  health,  and  its  Chris- 
tian civilizaUon. 

Can  any  one  of  you  tell  me  where  mightier 
beneficial  effects  have  been  produced  by  ju* 
dicial  decisions,  that  have  been  in  the  fair 
land  just  mentioned  ?  If  you  say,  as  you 
must  say,  that  no  nlan  of  judicature  ever  ac- 
complished somucn  in  so  short  a  time,  for 
the  peace  and  prosperity  of  the  freeholder,  as 
have  the  decisions  of  the  early  judges  of  the 
two  states,  theil  you  do  well  now  to  offer  this 
tribute  of  respect  to  the  memory  and  useful- 
ness of  those  who  by  their  conjoint  skill  and 
labor,  have  added  a  new  chapter  to  the  his- 
tory of  jurisprudence,  which  is  logically  snd 
clearly  outlined  in  the  opinions  published  in 
the  old  Ohio  and  Kentucky  Reports,  and 
which  wTll  be  read  by  every  stutlent  of  law 
with  profound  interest,  so  long  as  wheat  and 
corn  and  blue  grass  shall  by  their  waving  in 
the  gentle  June  winds,  give*  to  brave  man,  fair 
woman,  gallant  steea  and  lowing  ox,  the 
promise  of  peace  and  plenty  on  earth. 

A3  in  theiropinions,so  were  the  early  Judges 
in  their  character.  Though  they  were  men 
generally  of  classical  learning,  it  is  nowhere 
displayed  in  their  writings,  and  the  simple 
language  and  the  direct  logic  of  their  compo- 
sition, is  an  exact  type  of  tne  writers  in  mind 
and  morals.  Thev  were  plain,  po8itive,direct, 
unostentatious,  honest,  chf.ste  and  pure- 
minded  men,  and,  though  not  always  '•^tuivi- 
ter  inmodo^'*  thev  were  always  '*  FbHiter  in  re." 

And  now,  what  more  shall  I  eay  ?  When 
you  remember  the  grand  audience  introduced 
to  you  now  speaking  through  roe  as  a  junior 
survivor  as  aavocates  and  counsellors  in  oon- 
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irtant  pri^ctice  before  the  early  .jud|^e8,  who 
bowed  with  submission  to  their  <]eci8]on8,  and 
never  complained  of  anv  marked  defecttj  in 
their  personal  diameter?,  I  certainlj' do  j'ou 
no  injus^tlce  in  withholding  any  further  at- 
tempted description  of  the  judges  ashmen,  and 
leave  it  for  your  ima;;inationi»  to  create  such 
individuality  for  each  as  you  may  suppose 
could  have  satisfied  such  an  audience,  ana  will 
only  add  thut  the  traditions  of  that  brillant 
cloud  of  witness«.»s  to  me  were,  that  the  early 
judges  obsor.ved  and  kept  to  the  letter  the 
charges  of  Moses,  the  fiist  great  law  giver,  to 
judges  his  when  he  said: 

"Hear  the  causes  between  your  brethren; 
and  judge  righteously  between  every  man  and 
his  brother,  and  thestrangerthati^  with  him. 
Ye  shall  not  respect  persons  in  judgment :  but 
ye  shall  hear  the  small  as  well  as  the  great; 
ye  shall  not  be  afraid  of  the  face  of  man ;  for 
the  judirment  is  God's." 

Gentlemen :  If  the  monument  thus  noise- 
lessly built  out  of  the  acts  of  the  early  judges, 
SB  bl(x:ks  of  granite,  be  not  at  its  foundation 
broad  and  deep  enough,  of  length  sufficient  for 
your  admiration  and  lines  graceful  enough  to 
satisfy  3'our  taste }  then  throw  down  such  mon- 
ument and  bury  it  and  the  builder,  with  the 
Autumn  leaves  fast  falling  at  its  feet. 

nOMUE  TO  MATS  A  WILL-^B0BEBT8  ▼.  HALL. 

The  iudgment  of  the  Divisional  Court  of 
the  Chancery  Division,  or  rather  of  the 
learned  chancellor,  whqdrlivered  the  princi- 
p;il  judgment,  is  interesting,  among  other 
things  from  its  reference  to  a  surprising  (fid> 
<ttm  of  the  English  Court  of  Appeal  in  Alder- 
son  V.  Maddison,  L.  R.  7  Q.  B.  D.  181,  where 
Baggallay,  L.  J.,  delivering  the  judgment  of 
the  court,  says :  "  Itappears  to  us  that  to  give 
the  same  effect  to  a  man's  promise  and  agree- 
ment to  make  a  will  as  to  a  will  made  by 
him  in  pursuance  of  such  promiseior  agree- 
ment, would  l>e  in  direct  contravention  of  the 
provisions  of  the  statute."  In  Roberts  v.  Hall, 
in  the  court  of  first  instance,  Ferguson,  J.,  re- 
ferred in  his  judgment  to  ih\fi  dictum,  without 
expressing  either  approval  or  disapproval  of  it, 
as,indee<l,  it  was  unnecessary  to  cfo,  inasmuch 
as,  in  his  view  of  the  case  tliepnly  agreement 
whif^h  he  considered 'proved  was  contrary  to 
public  |)olicy  and  illegal,  and  the  court,  there- 
lore,  could  not  under  any  circumstance  recog- 
nize it.  In  the  Divisional  Court,  however, 
Boyd»C.,in  the  judgment  noted  in  our  last  num- 
ber, says :  "  The  current  i tf  au thprities  enabling 
the  court  to  give  effect  in  a  proper  case  to  an 
agreement  to  dispose  of  by  will,  or  to  leave  a 
man's  property  at  his  death,  is  too  well  estab- 
lished to  justify  giving  effect  to  the  dictum  to 
the  contrary  in  Alderson  v.  Maddison,  L.  R.,  7 
Q.  B.  D  181. 


In  Robortt*  r.  Mall,  the  parentsof  the  plaint- 
iff, in  1846.  entered  into  a  written  agreement 
with  one  Uall  and  his  wife,  whose  represen- 
tatives the  plaintifi^  were,  by  which  they 
agreed  to  give  their  daughter,*  the  plaintiff, 
tlien  six  years  old,  to  Hull  and  hi^^  wife,  who 
wert-  to  adopt*  her  as  their  own  child,  and  to 
make  her  84)le  heir  to  their  property.*  The  ev- 
idence showed  that  the  adoption  took  place, 
and  the  plaintiff  thenceforward  and  always 
discharged  all  the  duties  devolving  u}Km  her 
in  the  new  family  to  the  entire  satisfaction  of 
the  deceased ;  that  all  that  a  child  could  do  for 
a  parent  was  fulfilled  by  the  plain  tiff  down  to 
the  death  of  l)oth  Hnll  and  his  wife.  Thus  idl 
that  was  engaged  to  be  done  on  the  part  of  the 

Slaintiffand  her  own  pro|)er  parents  had  be^ 
one.  It  also  appeared  that  the  adoption 
agreed  upon  between  the  parentsof  the  plaint- 
iff and  the  Hallsj  was  unquestionably  calcu- 
lated to  advance  the.  interests  of  the  plaintiff 
Under  these  circumstances  the  Divisional 
Court  held  the  agreement  waa  not  illegal  as 
againsc  public  policy,  and  being  executed,  so 
far  as  the  plaintiff  was  concerned,  the  court 
could  decree  the  performance  of  the  rest  of  in 
tni|^i0ri^,  although  it  could  not  have  decreed 
specific  performance  while  the  agreement  was 
executory  on  both  sides.  They  therefore  de- 
clared the  plaintiff  entitled  to  a  declaration 
that  the  property,  real  and  persimal,  of  which 
the  Halls  died  pTissessed,  was  impressed  with 
a  trust  in  the  plaintiff*s  favor. 

In  Alderson  v.  Maddison,  in  the  court  of 
first  instance,  L.  R.,  5  Ex.  D.  293  (1880),  the 
judgment  of  Stephens,  J.,  amounts  to  a  sort  of 
treatise  on  the  subject  of  representations  and 
pronJs(«f^as  to  making  a  will.  In  that  case 
the  findfng  of  the  jury  at  the  assizes  had  been 
that  the  defendant  was  induced  to  serve  the 
father  of  the  plaintiff,  who  claimed  as  heir  at- 
law,  as  his  house-keeper  withoift  wages  for 
many  yenrs,  and  to  give  up  othen  prospects  of 
establishment  in  life  by  a  promise  made  by 
hiih  to  her  to  make  a  will  leaving  her  a  life 
'estate  in  a  certain -farm  if,  and  when  it  became 
his  property.  Stephens,  J.,  held  that  a  con- 
tract to  leave  the  plaintiff  the  life  estate  was 
established,  and  that  there  had  been  sufficient 
part  performance  oA  the  part  of  the  defend- 
ant to  bar  the  Statute  of  Frauds,  and  gave 
1*udgment  accordingly.  TRe  Court  of  Appeal 
J,  R.,  7  Q.  B.  p.  174 ;  s.  c,  80  L.  (J.  N.  8.)  468. 
reversed  this  judgment  on  the  ground  that 
there  had  not  been  such  a  part  performanoe 
as  excluded  the  statute,  but  it  didTnot,  except 
as  regards  the  dictum  referred  to  in  Roberta  v. 
Hall  express  dissent  from  the  general  princi- 
ples of  law  laid  down  by  Stephens,  J.,  in  the 
court  below  fn  respect  to  representationa  and 
promises  to  make  a  will  in  a  certain  way. 

Stephens,  J.,  says  that  the  law  on  the  8ub> 
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ject  18  clear  and  consistent  wlien  *'all  the  de- 
cisions" are  considered^  and  istothisefFee^: — A 
mere.rejprescnUition  which  is  n6t  a  term  in  a 
oontViict,  nor  yet  an  es»tup2>el«  is  not  bindihg. 
He  says,  "There  is  a  cla<8  of  representations 
which  have  no  legal  elfect.  There  are  cases 
in  which  a  pv.*rson  excites  expectations  which 
he  does  not  fulfil,  as,  for  instance,  where  a 
person  leads  another  to  bolieve  that  he  intends 
to  make  him  his  heir  and  then  leaves  his  prop- 
erty away  from  him.  Tliough  such  conduct 
may  inflict  greater  loss  on  the  sufferer  than 
almost  any  breach  of  cotitract,  and  may  in- 
volve greater  moral  guilt  than  many  common 
frauds,  it  involves  no  legal  consequences  un- 
less the  person  making  the  representation 
not  only  excites  an  expectation  that  it  will 
be  fulfilled  bpt  legally  oinds  himself  to  fulfil 
it;  in  which  cii^e  he  must,  as  it  seems  to  me, 
contract  to  fulfil  it.'*  Thus,  after  reviewing  ' 
Buch  cdses  as  Jorden  v.  Money,  5  H.  L.  C,  185; 
Maunsell  r.^ Hedges.  4  H.  L.  C.,  1039 ;  Caton  v, 
Caton,L.  R\,  2  H.  L.  127;  and  Dash  wood  v. 
Jenriyn,  L.  R.,  12  Ch.  D.  776,  in  which  repre- 
Bentations,  whether  as  to  wills  or  other  dispo- 
sition of  property,  have  been  held  not.  to  be 
binding,  he  says:  *' All  of  these  are  cases  in 
which  the  language  used  was  considered  to 
amount  to  nothing  more  than  a  declaration  of 
What  the  parties  influenced  by  it  knew,  or 
ought'to  have  known,  to  be  more  than  a  pres- 
ent revocable  intention.  Such  declarations, 
no  doubt,  in  many  cases  raised  natural  expec- 
tatiO'hs  which  induced  the  parties  to  whom 
they  were  made  to  take  irrevocable  steps; 
but  in  such  case  the  decision  turned  oh  the 
question  whether  the  declaration  was  in- 
tended to  form  part  of  a  contract  or  only  to 
announce  a  present  revocable  intention,  or 
(which  i?  the  same  thing)  to  make  t  promise 
for  whiT!h  there  was  no  consideration.''  On 
the  other  hand,  after  reviewing  f^uch  well 
known  cases  aa-Hammersley  v,  DeBiel,  12  CI. 
4  P.  45;  PnJe  v.  Soad  v,  2l&i  ff.  1 ;  Loff us  t;.  M ji  w, 
8Giff.  592.  Coverdale'v.  Eastwood,  L.  R.  15  Eq. 
121;  he  says  that  the  result  he  draws  from  them 
is  that  wlienever  representations  have  been 
held  to  be  .binding,  the  circumstances  were 
rach  as  to  show  that  all  the  conditions  of  i\ 
vali()  contract  had  been  fulfilled,  and  that  in 
all  the  cases  in  which  representations  have 
been  held  not  to  be  binding,  one  or  more  of 
these  conditions  were  absent. 

In  our  own  courts^  the  cases  on  the  subject 
iof  representations  OS  to  intentions  of  giving, 
devising  or  bequeathing,  are  entirely  in  ac- 
dordance  with  the  view  of  the  law  thus  set  out 
by  Stephenn,  J.,  in  Alderson  v.  Maddison. 
Thus  in  McKay  v.  McKav,  16  6r.  871  (1868), 
irbere  the  plaintiff  rested  his  case  on  a  verbal 
)>rom]8eto  give  land  to  him,  Howat,  V.  C, 
•ays:  ^'A  mere  intention,  though  expressed,  as 


io  a  future  disposition  of  a  man's  property, 
creates  no  legal  obligation  upon  him  to  carry 
out  that  intention;  and   until   the   intended 
gift  is  made,  he  may  change  his  mind  respect- 
ing it.     But  it  is  contended  that  there   was 
more  than  an  intention ;  that  there   was  an 
agreement,  and  an  agreement  followed  bV  pos- 
session."   A  Grain,  in  Fitzgerald  r.   Fitzceruld, 
20Gr.  410(1873),  in  which   Spragge,  C\,   dis- 
cusses Hamniersley  i;.  De  Beil,  Jordan  t;.  Money, 
Loffus  V.  Maw.  and  Muunsell  v.   Hedges,  He 
snys  : ''  It  can  not^  I  think,  be  held  to   be   the 
law  of  this  court,  that  it  will  aid  a  party  only 
in  cases  wliere  the  representation  is  in  regarcl 
to  existing  facts;  though  that  seems  to  have 
been  the  opinion  of  the  maiority  of  the  law 
lords  in  Jordan  v.  Monev.     The  case  seems  to 
have  gone  off  upon  another  point.    *      *      * 
^      On  the  other  hand,  there  may  be  a  mere 
representation  of  intention.     If  such  a  repre- 
sentation be  acted  upon,  it  is  acted  upon  in  the 
expectation  only  of  the  continued  good  will  of 
the  party  expressing  such  intention."  He  then 
quotes  with  approval,  as  does  Stephens,  J.,  in. 
Alderson  v.  Maddison,  the  words  of  Lord  Cran- 
. worth  in  Maunsell  v.  Hedges,  where  he  says .' 
'*A  representatfdn  may  be  so  made  as  to  con- 
^stitute  the  ground  of  a  contract.    But  is  it'  so 
here?  Where  a  person  makes  a  representation 
of  what  he  says  he  has  done,  or  oi  some  inde- 
pendent fact,  and  makes  that  representation 
under  circumstances  which  he  must  know  will 
be  laid  before  other  persons  who  are  to  act  on 
the fsiith  of  hisTepresentations being true,and 
who  do  act  upon.it,  equity  will   bind  him  by 
such  representation,  treating  it  as  a  contract." 
And,  adds  Spragge,  C. :  *This  I  take, to  be  the 
law  of  this  court.     If  a  party  engages  to  do  a 
thing  uponthefaith  of  which  another  to  whom 
it  is  communicated  acts,  it  is  treated  as  a  con- 
tract, and  is  in  fact  a  contraci  binding  upon 
the  party  making  it."     And  referring  to  the 
case  Ixjfore  him,hesays:  "The  question  then 
in  this  case,  I  take  to  be,  whether  there  was 
on  the  part  of  M.  F.,  the  father,  an  inducement 
hehl  out  to  his  son,  T.,  amounting  to  an  en- 
gagement, that  if  he  would  leave  Brampton 
where  he  was  then  residing,  and  remove  with 
his  family  to  the  place  where  he  the  father, 
was  living,  he  would,  by  his  will,  leave  to  him 
the  north  halves  of  the  lots."  So  in  Orr  v,  Orr, 
21  Gr.,  at  p.  446.  Blake;  V.  C,  after  referring 
to  Jordan  r.  Money,  Maunsell  v.  White,  Ham- 
merslev  v.  De  Biel,  Boldi;.  Hutchinson,  3  Sm. 
A  G.  407,  and  Kay  v.  Crook,  5  De  G.  M.  A  G. 
568,  says:  '^The  deduction  from  these  cases 
Mems  to  be  that  where  the  representation  is 
not  of  an  existing  fact,  but  of  a  mere  intention 
or  where  a  promissor  will  not  bind  himself  by 
a  contract,  out  gives  the  other  party  to  under- 
stand that  he  must  rely  solely  on  , his  honor 
for  the  fullBllment  of  his  promise,  tbecourt  will 
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not  enforce  the  performance  of  the  represen- 
tation or  promiHe.  A  representation  vrliich 
amounts  to  a  mere  expressson  of  intention 
must  be  distinguished  from  a  representation 
which  amounts  tf^  an  engngement."  In  ac- 
cordance wilh  this  is  also  Black  v.  Black,  2 
Er.  A  A.  419. 

In  sucli  ciises,  therefore,  the  question  would 
appear  to  be,  (1)  whetlier  there  has  haen 
sucii  an  cxprcHsion  of  intention  as  amounts  to 
acontnict;  (2)  whether,  if  so,  and  if  the  inten- 
tion expressed  relates  to  a  future  gift  or  devise 
of  land,  there  has  beensucii  a  part  performance 
or  such  a  memorandum  in  writing  as  tsikes 
the  case  out  of  tlic  Statute  of  Fraudn.  Wlnit 
amounts  to  such  a  ]iart  performance  as  will 
take  a  case  of  this  kind  out  of  the  Statute. of 
Frauds,  opens  too  wide  a  subject  to  be  entered 
on  here,  but  it  mav  l>c  observed  that  it  is  the 
main  question  which  was  dealt  wHh  by  the 
Court  of  Appeal  in  Alderson  v.  Maidoison, 
when  thst  case  ^aine  before  it.  As  oi>ntendetl 
by  counsel  for  the  plaintiff  in  Roberts  v.  Hall, 
before  the  Divisional  Court,  there  is  nothing 
more  contrar}'  to  the  spirit  of  the  Wills  Act  in 
an  agreement  to  make  a  will,  than  there  is 
contrary  to  the  acts  relating  to  conveyances 
in  an  agreement  to  make  a  deed.~Omadian 
Law  Journal. 


BiaKTS  OF  KAEBUB  WOMIV. 

The  Supreme  Court  of  California,  in  Butler 
V.  Baben  54  Cal.  178,  held  that  a  promissory 
note  made  March  r2th,  1874,  by  a  married 
woman,  was  invalid,   the   law   at  that   time 

J>roviding  that  '^awifecannotmakea contract 
or  the  nayn:ent  of  money"  (Section  167, 
Civil  Code).  At  that  time  Section  158  of  the 
Civil  Code  read  as  it  does  now,  viz :  ''  Either 
husbanu  or  wife  may  enter  into  any  agree- 
ment or  transaction  with  the  other,  or  with 
any  other  person,  respecting  property,  which 
either  might  if  unmarried."  The  former  pro- 
vision was  evidently  intended  to  make  an  ex- 
ception of  promissory  notes  made  hy  married 
women.  In  Brickell  o.  Batclielder,*9  Pac.  C. 
L.  J.  527,  toe  same  court  affirms  Butler  r.  Ba- 
ber,  and  says  that  by  a  change  in  the  law 
(taking  effect  July  1st,  1874),  "a  married 
woman  could  make  such  a  contract  and  hind 
herself  by  note  or  mortgage  "  (the  change 
was  simply  )i  repeal  of  section  167,  leaving 
section  158  as  above).  In  Wood  v.  Orford,  52 
Cal.  412,  and  Alexander  v,  Bouton,  55  Cal.  19, 
promissory  notes  executed  by  married  women 
since  the  said  change  in  the  law  Jiave  been 
held  valid. 

The  law  has  always  guarded  with  watch- 
ful care  all  conveyances  of  realty  made  by 
married  women.  In  order  to  protect  her  from 
imposition  she  is  compelled  to  be  examinecl 
in  regard  to  her  knowledge  of  the  instrument 


of  conveyance  and  her  willingness  to  convey, 
and  to  have  a  certificate  attached  to  the  cnh- 
veyance  setting  forth  these  and  other  require- 
ments of  the  law.  In  California,  prior  to  the 
afloption  of  the  Codes  (January  1st,  1873),  cxe- 
nttiiDiu  atkntwledtjcninit  and  eerilfcation  were  all 
threeessentialsof  the  ccmve3'ance  of  a  mar- 
ried woman,  and  a  defect  in  any  one  of  these 
three  w<is  fatal  and  could  not  be  corrected.  Un- 
cier  tlieC'xle,  extndion  ami  ncknowietlgnient  iilimo 
are  essentials  The  certificate  of  acknowledg- 
ment nc»t  being  an  essi*ntial.  may  be  correct^ 
if  it  isdefective.  Theonly  diirerence  between 
the  reouirements  of  law  in  her  case  and  in 
that  of  a  femn\e  sole  or  of  a  man  is  that  the 
conveyance  by  a  married  woman  has  no  valid 
ity  until  acknowlenged.  whereas  aeon veyance 
bvany  other  iterson  is  valid  its  poon  ae  exe- 
cutotl.  (  Wedel  v.  Herman,  8  P.  C.  L.  J.  1131 : 
0  id.  3a3). 

A  married  woman  cannot  be  an  adminis- 
tratrix. The  law  allows  her  to  deal  with  her 
own  property  as  she  alone  wills,  free  from  the 
contrf)l  of  her  husband.  She  can  make  her 
own  debts  and  she  can  pay  them.  She  can 
dispose  of  her  lands  and  can  no  longer  keep 
botli  land  and  purchasn  money  because  of 
some //?p^|)enfi«  of  a  careless  notary.  Sha 
can  practice  medicine,  taw,  and  politics.  She 
can  sell  beer  in  saloon  and  dive.  All  occupa- 
tions open  to  men  are  opc^n  to  women,  marned 
or  single.  But  she  cannot  administer  upon 
the  estates  of  others.  She  can  administer 
upon  her  own  estate  while  there  is  breath 
within  her  body,  but  not  upon  that  of  others. 
She  cannot  vote. 

Such  are  the  rights  of  married  women  be- 
fore the  laws  of  California. — Ibcifie  Goad  Law 
JoumaL 
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STATOTB  OF  TSAUBS  DT  COVBTS  OF  BQlTITr. 

It  is  a  somewhat  startling  proposition  that 
a  d(*cisioii  of  the  Court  of  Apfieal  can  in  etfect 
nullify  a  public  general  statute.  Such,  how- 
ever, appears  to  the  fate  of  8  ft  9  Vict.  c.  106| 
s.  3.  after  the  recent  deci.sioni)f  Walsh  o.  Lons- 
dale, 21  Ch.  Div.  9.  Jessel,  M.  R.,  in  giving 
judgment,  is  reported  to  have  said  as  follows: 
''There  is  an  agreement  for  leasb  under  which 

yossession  has  been  given.  Now,  since  the 
udicuture  Act,  the  possession  is  held  under 
the  agreement.  There  are  not  two  estates  as 
there  were  formerly;  one  estate  at  common 
law  by  reason  of  the  payment  of  the  rent  from 
year  to  }'ear,  and  an  estate  in  equity  under 
the  a(r«*eement.  There  is  only  one  court,  and 
the  equity  rules  prevail  in  it.  The  ten- 
ant holds  under  an  agreement  for  a  lease.  He 
holds,  therfore,  under  the  same  terms  in  equity 
as  if  a  lease  had  been  granted,  it  beinsa  caae 
in  which  both  parties  admit  that  relief  is  ca- 
pable of  being  given  by  specific  performance. 
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That  being  so,  he  can  not  complain  of  the  ex- 
ercise  by  the  landlord  of  the  eame  ri^hte-^ts 
the  landlord  would  have  had  if  a  lease  had 
been  granted;  he  can  not  be  turned  out  by 
six  months'  notice  i^  a  tenant  from  year  to 
year.  He  has  a  right  to  say,  'I  have  a  lease  in 
equity,  and  you  can  only  re-enter  if  I  have 
committed  such  a  breach  of ccivenant  as  would, 
if  a  lease  had  been  granted,  have  entitled  you 
to  re-enter  according  to  the  ternjs  of  a  proper 
proviso  for  re-entr}'.'"  Lord  Justice  Lindley 
says:  "I  also  think  that  the  right  of  the  par- 
ties in  this  caiie  turns  upon  the  lease  as  it 
ought  to  be  framed  in  pursuance  of  the  con- 
tract into  which  these  parties  have  entered." 
AVhen  the  fact  is  taken  into  consideration  that 
the  contract  referred  to  was  one  for  a  leafse  for 
seven  years,  it  is  obvious  that  the  provisions 
of  8  A'9  Vict.  c.  10b,  8.  3,  requiring  leases  ex- 
ceeding the  term  of  three  years  from  tlic  mak- 
ing thereof  to  be  by  deed,  liave  no  longer  any 
effect  in  certain  coses.  For  tlie  future  a  man 
who  takes  possession  under  a  contract  fi»r  a 
lease  which  can  be  specifically  enforced  is 
equally  safe  with  him  who  has  had  a  formal 
lease  prepared  and  executed.  Tiie  length  of 
tlie  term  has  no  longer  any  terrors  attaclied  to 
it.  The  longer  it  is,  the  more  fortunate  he  wlio 
has  had  no  formal  lease  prepared,  as  he  therebv 
escapes  the  very  formidable  stamp  duty  whicFi 
is  associated  with  such  instruments  when  for 
a  long  term  of  years.  It  is  not  necessary  to 
look  very  far  for  a  precedent  of  a  similar  effect 
upon  statute  law  of  decisions  of  the  Court  of 
Equity.  It  has  long  been  held,  in  claims  for 
specific  performance  of  verbal  agreements  re- 
lating to  land,  that  part  performance  takes  the 
case  out  of  the  operation  of  the  statute  of 
frauds.  So  far  as  such  claims  are  concerned, 
the  statute  of  frauds  has  long  been  a  dead 
letter  fn  consequence  of  the  decisions  of  the 
courts. — London  Law  Time$. 


F{ete6  6fi  Gases. 


Omutitatl«BAl  Law.— XUiaoif  Sn^nm*  Orari— Harris  «• 

Board  of  SnporvlaoiB. 

1.  The  question  of  legislative  power  and  its 
extent  depends  on  the  limitations  contained 
in  the  Constitution.  When  a  state  iscreated, 
it  is  invested  with  complete  sovereign  power, 
unless  restricted  by  constitutional  limitation. 
Were  it  not  for  tliese  limitations  the  legisla- 
tive power  would  be  without  any. 

2.  By  section  one.  Act  four  of  our  Constitu- 
tion, full,  unlimited  and  uncontmlled  legisla- 
tive power  is  conferrcfd,  and  may  be  exercised 
unless  limited  by  other  provisions  of  that  in- 
strument or  by  the  federal  Constitution. 

3.  Counties  are  mere  iK>litical  divisions  of 
the  State  as  a  convenient  mode  of  exercising 


goliticial,  executive  and  judicial  powers  of  the 
tate.  They  are  wholly  public  in  their  char- 
acter, and  are  a  portion  or  the  state  organiza- 
tion, and  all.of  tneir  powers  are  conferred  and 
duties  imposed  by  the  Constitution  and  the 
statutes  01  the  state.  Thev  are  public,  und  all 
the  )>roperty  they  hold  is  for  the  public  use. 
It  belongs  to  the* public  and  the  county  is  but 
the  agent  invested  with  the  title  to  be  held 
for  the  public. 

4.  The  property  of  a  c6unty  being  held  for 
the  public,  it  is  under  the  uncontrolled  power 
of  the  General  Assemblv  as  it  is  not  restricted 
or  Ignited  in  its  ubsomte  control  over  the 
same.  A  county  can  neither  hold  nor  dispose 
of  property  except  by  constitutional  or  legis- 
lative authority,  and  the  legislature  has  the 
power  to  sell  or  dispose  of  it  without  the  con- 
sent of  the  county  authorities. 

6.  Where  parties  to  procure  the  location  of  a 
county  seat  at  a  certain  place  made  donations 
to  the* county  lx>th  to  acquire  tlie  title  to  the 
land  for  the  town  site  and  to  erect  the  county 
buildings,  and  tin  Act  was  parsed  in  ]857,un>> 
der  which  the  county  .seat  was  removed,  and 
which  provided  that  in  case  of  such  removal 
the  b«Kird  of  supervisors  nhould  convev  the 
court-house  and  block  of  land  upon  '  which  it 
was  erected  and  all  other  lands  and  town  lots 
before  those  donated  to  the  county  for  the  pur- 
pose of  erecting  public  buildingn,  tothe  jiarties 
whooriginnll}'  conveyed  said  property  to  the 
county  or  to  their  legal  representatives  in 
proportion  to  the  donation  made  by  them  re- 
Bpectively,  for  thepurpose  of  procuring  Miid 
lands  anil  erecting  such  court  house.  HM^ 
that  such  Act  conferred  upon  and  vested  the 
equitable  title  in  the  donors,  ond  their  repre- 
sentatives an  the  proportion  each  had  origin- 
ally*oontributed,  and  that  the  county  authori- 
ties could  not  lawfully  refuse  to  make  the 
conveyance  to  them  accordingly. 

Tnutoo  in  Dood  of  Tkiut.~Oood  Vaith.— lUiaoif  Snpromo 
Oourt«— ToBtroa  at  aL  v.  Cobb  at  al, 

A  trustee  named  in  a  deed  of  trust,  is  the 
trustee  of  both  debtor  and  creditor,  and  he 
must  act  fairly  and  honestly  for  the  interests  of 
all  parties  having  an  interest  in  the  property. 

where  a  trustee  at  the  day  of  sale  told 
the  debtor  that  he  would  hold  the .  sale 
open  for  a  time  to  enable  the  debtor  to  get  a 
certifitKl  check  to  pay  the  incumbrance,  good 
faith  reauired  him  to  wait,  and  a  sale  made 
in  the  absence  of  the  debtor  was  a  fraud  on 
his  rights. 

Where  there  were  two  blocks  covered  by  the 
incumberance,  and  the  owner  of  one  had  paid 
lier  prop(/rtion  of  the  mortgaged  debt,  it  was 
the  duty  of  the  trustee  in  selling  the  nrf)|)crty 
to  protect  her  intcrefc«t  by  selling  the  other 
bhwk  firet,  and  endeavoring  to  pay   the  debt 
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out  of  that  before  making  sale  of  the  property 
on  which  proportionate  payment  hud  been 
made. 


U.  S.  GiPGuits  Geupb, 


Gelerade. 


EMlMXMt  DOHAnr.— VSB  OF  8TBEXT  DT  A  CITT  FOE 
mATLEOAP  FimOBFB.— BIGHTS  OF  0WBSB8 

OF  ABunnre  lots. 

IfoiXAHDiN  V.  Thb  Union  Paciv^ic  Railroad  Com- 
pany.   October,  1882. 

1.  Under  Sec.  15,  Art.  II,  of  the  ConstUutinn  of  the 
State  of  Colorado,  the  owners  of  lota  abuttinic  on  a 
■treet  In  adtyare  entitled  to  compensation  for  thf« 
use  of  the  street  for  railroad  purposes. 

2.  Whether  the  title  to  the  street  Is  in  the  owners 
of  lota  or  in  the  city,  the  rale  is  the  same.  Rlguey  «. 
City  of  Chicago^  102  lUinoia,  64,  followed. 

Plaintiff  set  up  title  to  lots  1  to  7  in- 
clusive, in. Block  1,  in  Hoyt  k  Robinson's 
addition  to  the  City  of  Denver,  fronting  216 
feet  on  Wewatta  street,  on  whjch  he  had 
erected  a  hotel  and  several  dwelling  houses. 
After  the  buildings  were  erected,  and  in  Sep- 
tember, 188t,  defendant  laid  a  railroad  track 
through  Wewatta  street  in  front  of  plaintifTs 

f property,  about  eighteen  and  oiie-half  feet 
rom  the  sidewalk.  The  track  is  above  the 
level  of  the  street,  and  in  itself  a  considerable 
obstruction  to  loaded  wa^ns,  and  light 
wagons  could  not  pass  over  it  easily  in  front 
of  plaintiff's  prooerty.  But  the  crossings  on 
eitner  side  of  rfineteenth  and  Twentieth 
streets  are  convenient  for  all  vehicles.  Two 
other  tracks  were  laid  in  Wewatta  street  on 
the  opposite  side  from  the  plaintiff's  prop- 
erty by  other  companies  which  were  not  par- 
ties to  this  action.  Plaintiff  allesed  that  bv 
the  track  laid  b^  defendant,  and  tne  use  made 
of  it^ his '*  facilities  for  ingress  to  and  from 
his  said  hotel  and  dwelling  houses  and  lots, 
has  been  greatly  interrupted  and  cut  o£^  ana 
his  said  hotel  and  dwelling  houses  have  been 
exposed  to  damage  by  fire,  and  the  rental 
vafuQ  of  his  property  greatl;^  diminished,  and 
he  was  subjected  to  great  inconvenience,  to 
his  damage  in  the  sum  of  115,000." 

The  annwer  denies  mo^t  of  the  allegations 
of  the  complaint  and  alleges  that  the  Colorado 
Central  Railroad  Company,,  in  Mav,  1871, 
owned  a  railroad,  extending  frofn  Golden  to 
Denver  and  elsewhere  in  the  State  of  Colo- 
rado ;  that  the  City  of  Denver  then,  and  ever 
since  that  time,  owned  the  said  Wewatta 
street  by  title  in  fee,  and  that  on  the  2ot)i 
day  of  May,  1871,  the^  city  by  ordinance 
granted  to  said  Colorado  Central,  the  right  of 
way  for  its  track  in  and  through  the  Said 
W^ewatta  street.  The  ordinance  was  set  out 
in  the  answer  in  full,  and  appeared  to  be  of 
the  scope  and  effect  as  stated.  It  Was  fur- 
ther alleged  that  on  the  Ist  day  of  March, 
1879,  the  said  Colorado  Central  Railroad  Com- 
pany made  and  executed  to  the  defendant    a 
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lease  of  its  lineii,  tracks,  rolling  stock*  and 
property, and  allits  franchitjes,  whereby,  the 
defendant  acquired  a  right  to  build  its  said 
road  in  the  said  Wewatta  street. 

Plaintiff  denied  that  the  fee  to  the  said 
Wewatta  street  was  in  the  city,  and  claimed 
that  the  dedication  of  the  street  to  public  use, 
by  Hoyt  A  Robinson,  was  an  easement  only, 
reserving  the  fee  to  the  owners  of  abuttinglota. 
It  was  understood  that  this  point  would  turn 
on  the  meaning  and  effect  or  certain  statutes 
of  the  late  Territory,  in  force  at  the  time  the 
plat  of  Hoyt  ft.  Robinson's  addition  was  put 
on  record,  and  also  on  the  grant  attached  to 
the  said  plat.  The  case  went  off  on  another 
point,  however,  and  the  matter  of  the  owner- 
ship of  the  street  was  not  in  any  way  investi- 
gated. 

It  seemed  to  be  conceded  in  the  replication 
to  the  answer,  and  by  plaintiff's  counsel  at 
the  trial,  that  the  right  of  way  in  Wewatta 
street  was  given  by  ordinance  to  the  Colorado 
Central  Railroad  Company,  and  that  the  htt^ 
ter  company  had  executed  a  lease  to  defend- 
ant as  alleged  in  tne  answer. 

But  it  was  contended  that  this  was  no  do- 
fense  to  the  action,  because  the  right  and  in- 
terest of  the  plaintiff  in  the  street  in  front  of 
his  property  is  secured  to  him   by  Sec  15,  of 
the  Bill  of  Rights  of  the  State  Constitution, 
(R.  S.,  p.  80.)    That  section  declares  ''  that 
private  propeity  shall  not  be  taken  or  dam- 
aged for  public  or  private  use  without  just 
compensation:"    and  although  it   has  been 
said  that  property  cannot  be  ^'  taken  *'  within 
the  meaning  of  that  provision  except  by  an  ap- 
propriation of  the  land.itself,  no  such  limit*- 
tion  is  applicable  to  the  clause   relating    to 
damages.    The  beneficial  use  of  plaintiff's  es- 
tate embraces  the  right  of  ingress  and  egress, 
which   cannot  be  withdrawn  or  obstructed 
without  substantial  damage  to  it.    The  use  of 
Wewatta  street  is  therefore  a  right  erf  property 
in  plaintiff,  which,  if  not ''  taken,"  is  certainly 
''damaged,"  within  the  meaning  ot  the  Con- 
stitution, by  the  act  of  defendant  in  building 
its  road  through  that  street.    This  point  did 
not  arise  in  the  case  of  the  present   plaintiff 
against  the  Colorado  Central  Railroad  Com- 
pany, reported  in  4,  Coloiado,  154,  and   that 
cfise  is  not  controlling.    The  question  is  dis- 
cu5<sed  in  Rigneyv.  Chicago,  102  Illinois    64, 
with  the  result  now  suggested.    That  cas^e  is 
very  significant,  showing   that  a  change   in 
the  phraseology  of  the    Constitution   of  the 
State  of  Illinois  was  intended  to  enlarge  the 
remedy. 

Of  this  opinion  was  the  court  (Hallet,  J.\ 
and  the  jury  was  advised  that  the  plaintiiF 
was  entitled  to  damages.  And  after  dtJibcr- 
ating  they  returned  a  verdict  of  tl,85(X — Cot- 
orado  Law  Reporter. 
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IXPOBT  OF   TKS  nWOSEDIVeB   OF  TKS  AVVVAL 

mnOV  OF   THB  8TATB   BAB 

A880CIATI0V. 

{Oondudedfrom  last  iceek,) 

ThQ  vexed  question  of  the  •Rtablishment  of 
an  intermediate  court  was  then  taken  up. 
It  Wa9  evident  that  some  powerful  influence 
was  at  work  to  suppress  the  uncompiomising 
warmth  with  which  the  various  plans  and 
theories  of  reform  have  been  heretofore  ad- 
vocated There  seemed  to  exist  a  strong  sen- 
timent in  favor  of  mutual  concession  and 
oonipromisoi  a  determination  to  agree  upon 
some  piaui  and  to  make  that  plan  whatever 
it  might  be,  the  watchword  of  united  action 
»nd  success.  Whether  this  was  the  outcome 
of  the  appeal  made  by  the  Ohio  Law  Journal 
of  li|st  week,  or  proceeded  from  the  inate  good 
sense  of  the  members,  whichis  far  more  likely, 
we  will  not  conjecture.  The  spirit  of  conces- 
Biod  atid  compromise  was  abroad  and  the  re- 
Bolk  was  an  agreement  and  will  lead  to  suc- 


The  report  of  the  Committee  on  Judicial 
Administration  and  Law  Reform,  to  the  ef- 
fect that  the  following  be,  by  suitable  legisla- 
tion, submitted  to  the  people  as  amendments 
to-th^'  constitution,  was  adopted,  being  sup- 
iplomented  by  the  resolution  following : 

AMENDMENTS  TO  ART.  IV.  OF  THB  CONSTITl^TION. 

Sec.  1.  The  judicial  power  of  the  state  is 
vested  in  a  supreme  court,,  circuit  courts, 
courts  of  common  pleas,  courts  of  probate,  jua- 
tiops  of  .the  peace,  and  such  other  courts  in- 
ferior to  the  supreme  court,  as  the  general 
assembly  may  from  time  to  time  establish. 

Sec.  2.  The  supreme  court  shall,  until  other- 
wise provided  by  law,  consist  of  five  judges, 
a  mAjority.of  wnom  competent  to  sit  shall  be 
necessary  to  fprm  a  quorum  or  to  pronounce  a 
deoision,  except  as  liereinofter  provided.  It 
shall  have  original  jurisdiction  in  qw>  loHr- 
mfttb,  '•  fnandamut^  habeas  corpus^  and  pwcedendo^ 
and  such  appellate  jurisdiction  as  may  be 

Erovidedby  law.  It  nhall  hold  at  least  one 
inti  in  each  year  at  the  seat  of  government, 
and  such  other  terms,  there  or  elsewhere,  as 
may  be  provided  by  law.  The  judges  of  the 
snpreme  court  shall  be  elected  by  the  electors 
of  ^the  st^ite  at  large,  for  such  term,  not  less 


than  five  years,  as  the  general  assemblv  maj 
prescribe,  and  they  shidl  be  elected  and  their 
official  teYm  shall  begin  at  such  time  as  may 
be  fixed  by  law.  In  case  the  general  assembly 
shall  increase  the  number  of  such  judges, 
the  first  term  of  each  of  such  additional  judges 
shall  be  such,  that  in  each  year  after  their 
fitst  election,  an  equalnumberof  judges  of  the 
supreme  court  shall  be  elected,  except  in 
elections  to  fill  vacancies;  and  whenever  the 
number  of  such  judges  shall  be  increased,  the 
general  assemblv  may,  by  the  concurrence 
of  two-thirds  of  tiie  members  of  each,  house, 
authorize  such  court  to  organize  two  divisions 
thereof,  each  division  to  consist  of  an  equal 
number  of  judges;  for  the  adjudication  of 
c:u>esa  majority  of  each  division  shall  consti- 
tute aquorum,  and  such  an  assignment  of  the 
cases  to  each  division  may  be  mode  as  such 
court  may  deem  expedient,  but  whenever  all 
the  judges,  of  either  division,  hearing  a  cose, 
shall  not  concur  as  to  the  judgment  to  be  ren- 
dere<l  therein,  or  whenever  a  case  shall  in- 
volve the  constitutionality  of  an  act  of  the 
general  assembly  or  of  an  act  of  congress,  it 
shall  be  reserved  to  the  whole  court  for  adja- 
dication. 

Sec.  6.  The  circuit  conrta  shall  have  like 
original  jurisdiction  with  the  supreme  court, 
and  such  ap|K*llate  jurisdiction  us  may  be  pro- 
vided by  law.  Such  courts  shall  be  composed 
of  such  number  of  judges  as  muy  be  provided 
by  faw,  and  shall  be  held  in  each  county,  at 
least  once  in  each  year.  The  number  oif  cir- 
cuits, and  the  boundaries  thereoJF.  shiiU  be 
proscribed  by  law.  Such  judges  shall  be 
elected  in  each  circuit  by  the  electors  thereof, 
and  at  such  time  and  for  such  term  as  may  be 
prescribed  by  law,  and  the  same  nnmber  siiall 
i>e  elected  in  each  circuit  Eanh  jud^e  shall 
bo  competent  to  exercise  his  judicial  powers 
in  any  cirouit  The  general  assembly  may 
change,  from  time  to  time,  the  number  or 
boundaries  of  the  cirooits.  The  cironitcourts 
shaU^be  thesuccessors  of  the  district  courts, 
and  Till  cases,  judgments,  records,  and  pro- 
ceedings randin^  in  said  district  courts,  in 
the  several  counties  of  any  district,  shall  be 
transferred  to  the  cirouit  courts  in  the  sev- 
eral counties,  and  be  proceeded  .in *a8  though 
said  <li8trict  courts  had  not  been  abolished, 
and  the  district  courts  shall  continue  in  ex- 
istence until  the  election  and  qualification  of 
the  judges  of  the  circuit  courts. 

Resolved.  That  this  association  is  in  favor 
of  a  court  intermediate  between  the  coort  of 
common  pleas  and  the  supreme  court,  possess- 
ing Sesame  jurisdiction  of  the  district  court 
and  the  judges  of  which  shall  not  be  either 
judges  of  the  court  of  common  pleas  or  su- 
preme courts  but  judges  specially  elected  to 
compose  sucn  court 
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The  Committee  on  Nominations  submitted 
the  following  report  which  was  adopted  : 

Cincinnati,  December  28, 1^B82. 

To  the  State  Bar  As90ciatum  of  Ohio:  Your 
committee  to  nominate  officers  for  the  ensuing 
year  beg  leave  to  report  the  following  nom- 
inations: 

For  President — Hon.  R.  A.  Harrison,  of 
Franklin  County. 

For  Vice-Presidents — Hon.  George  Hoadly. 
George-  Spence,  Henry  Newbegin,  General 
John  C.  Lee,  Hon.  J.  ^.  ThcOnpson,  Charles 
FoUettfJudge  8.  S.  Knowles,  Hon.  D.  A.  Hol- 
lingsworth,  Judge  W.  T.  Speer  arid  D.  W.  H. 
Day. 

For  Secretary — ^J.  T.  Holmes,  of  Franklin 
County. 

For  Treasurer — Telford  Groesbeck,  of  Ham- 
ilton County. 

C.  H.  GaosyBNOR,       Sam'l  IS.  Williamson, 

Wm.  a.  DAyiDsoN,     Charles  Kent, 

T.  W.  Emerson,  Committee. 

AFTERNOON   SESSION. 

At  the  afternoon  session  the  association  lis- 
tened to  a  very  interesting  iEuldress  on  "  The 
Proper  Punishment  of  Criminals,"  delivered 
by  Hon.  M.  D.  Follett,  of  Marietta.  It  was  a 
masterly  effort,  and  the  able  gentleman  took 
the  ground  that  criminals  are  won  over  to 
morality  by  kindness  rather  than  severity, 
and  that  the  object  of  prisons  is  to  reform  as 
much  as  to  punish  the  offender  against  the 
laws.  Judge  Follett  traced  the  history  of  the 
various  movements  to  better  the  condition  of 
criminals  in  different  parts  of  the  world.  He 
said  we  needed  a  commission  to  adjust'  the 
sentences  of  criminals  throughout  the  state, 
and  have  less  of  politics  in  their  management. 
TweWe  states  now  have  societies  to  aid  liber- 
ated criminals*  The  speaker  was  frequently 
interrupted  with  applause,  and  when  he  closed 
his  effort  of  over  an  hour  the  enthusiasm  was 
great.  We  have  made  every  effort  to  obtain 
a  copy  of  this  address  for  publication,  but  the 
modest  reporter  of  some  daily  paper  seques- 
trated it,  and  it  is  not  even  yet  forthcoming. 
When  it  is  found  we  promise  our  readers  a 
rich  treat. 

The  retiring  president  was  instructed  to 
appoint  a  committee  of  twelve  to  bring  the 
matter  properly  before  the  le^slature,  and 
standing  committees  were  announced  as  fol- 
lows : 


BZECUTiyS  COMMITTBB. 

First  District — ^John  W.  Herron, Cincinnati. 
Second — R.  D.  Marshall,  Dayton. 
Third — ^Justin  H.  Tyler,  Napoleon. 
Fourth— W.  H.  Upson,  Akron. 
Fifth— T.  C.  Smith,  Cirdeville. 
Sixth— C.  H.  McElroy,  Delaware. 
Seventh — C.  H.  Grosvenor.  Athens. 
Eighth— A.  W.  Train,  Zanesville. 
Ninth — Rush  T^ggart,  Salem. 
Tenth— John  Macauley,  Tiffin. 

ON   ADMISSION. 

First — W.  A.  Davidson,  Cincinnati  0. 
Second — ^J.  D.  Miller,  Franklin. 
Third— Wm.  C.  G.  Krauss,  Ottawa. 
Fourth-nJ.  C.  Hale,  Elyria. 
Fifth— W.  D.  Young,  Ripley. 
Sixth — R.  Carpenter,  Mansfield. 
Seventh — W.  B.  Loomis,  Marietta. 
Eighth— Alelcis  Cope,  St.  Clairsville. 
Ninth — P.  A.  Laubie,  Salem. 
Tenth— H.  C.  Carhart,  Galion. 

JUDICIAL  ADMINISTRATION   AND  LEGAL  BEFORM. 

First — Durbiu  Ward,  Cincinnati. 
Second — ^Johu  A.  McBCahon,  Dayton. 
Third — David  I.  Brown,  Ottawa. 
Fourth — Charles  Kent,  Toledo. 
Fifth— T.  A.Minshall,Chillicothe. 
Sixth — A.  K.  Dunn,  Mount  Gilead. 
Seventh— O.  F.  Moore,  Portsmouth. 
Eighth — M.  M.  Granger,  Zanesville. 
Ninth— T.W.  Sanderson,  Youngntown. 
Tenth— H.  T.  Van  Fleet,  Marion. 

LEGAL   EDUCATION. 

First — Judson  Harmon,  Cincinnati. 
Second — ^J.  N.  Smith,  Lebanon. 
Third— H.  S.  Prophet,  Lima. 
Fourth — Homer  (rood win,  Sandusky. 
Fifth— A.  T.  Cowen,  Batavia. 
Sixth — A.  R.  Mclutire,  Mount  Vernon. 
Seventh — A.  W.  Vorhes,  Pomeroy. 
Eighth— T.  W.  Emerson,  BarnesviUe. 
Ninth — M.  C.  McNabb,  Youngstown. 
•  Tenth — F.  C.  Dougherty,  Kenton. 

GUIEyANCES. 

First — Samuel  F.  Hunt,  Cincinnati. 
Second— John  Little,  Xc*nia. 
Third— J.  L.  H.  Long,  Ottawa. 
Fourth — Samuel  E.  Williamson,  ClevelanA 
Fifth — George  Lincoln,  London. 
Sixth— R.  W.  Smith,  Ashland. 
Seventh— M.  D.  Follett,  Marietta. 
Eighth— H.  T.  Stockwell,  New    Philadel- 
phia. 
Ninth — H.  B.  Woodbury,  JeflTerson. 
Tenth— M.  C.  Whiteley,  Fincttay. 

LEGAL  BIOGRAPHY. 

First — Samuel  J.  Thompson. 
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Second— H.  Elliott,  Day  ton. 
Third — Isaiah  Pillars,  Lima. 
Fourth — ^J.  B.  Ingersoll,  Cleveland. 
Fifth— W.  H.  Saftrd,  Chillicothe. 
Sixth — S.  N.  Huttter,  Newark. 
Seventh— J.  W.  Bannbn,  Portsmouth. 
Eighth — ^J.  H.  Miller,  Stcubenville. 
Ninth — A.  W.  Jones,  Youngstown. 
Tenth — A.  B.  Johnson,  Kenton. 

The  gentlemen  whose  names  were  present]^ 
at  the  morning  session  as  officers  for  the  en- 
suing year  were  all  elected  by  acclamation. 

The  following  resolution,  offered  by  Judge 
Hoadly,  was  carried:  - 

Retolv^  That  in  the  opinion  of  the  Ohio 
State  Bar  Association  the  passage  of  the  Sen- 
ate bill  known  as  the  Davis  bill,  now  pending 
in  the  House  of  Representatives,  will  tend  to 
increase  the  efficiency  of  the  courts  of  the 
United  States,  and  therefore  is  highly  desira- 
ble. 

It  was  resolved  to  request  the.  supreme 
court  to  ask  for  a  commission  to  help  them 
dispose  of  their  very  large  docket,  in  which 
they  are  much  behind. 

Before  adjournment  the  Committee  on  Legal 
Education  made  a  lengthy  report,  in  which 
they  advocated  the  founding  of  a  state  law 
.  school. 

At   five  o'clock  the  association  adjourned 

rine  die. 

THE  BANQUET. 

The  elegant  entertainment  provided  by  the 
Cincinnati  Bar  Association  for  the  State  Bar 
Association  was  in  keeping  with  the  gener- 
osity, refinement  and  elegance  of  the  mem- 
bers of  the  Cincinnati  bar. 

That  it  was  perfect  in  all  its  details  and 
fully  appreciated  by  the  highly  delighted 
guests  need  not  be  said— it  goes  without  say- 
ing. The  usual  happy  and  eloquent  after- 
dinner  speeches  were  made  and  duly  ap- 
plauded—gustice  done  to  all  the  offerings, 
spiritual  and  temporal,  and  many  happy 
memories  of  excellence  and  cordial  welcome 
were  carried  away  to  be  treasured  up  for  the 
future,  and  hopes  for  many  such  social  events 
in  coming  years  were  given  birth,  and  will, 
we  trust,  be  fully  realized  in  days  to  come. 


Guppenti  Qtepieg. 


Almanac  as  Evidence. — A  Marvland  case., 
reported  in  a  recent  number  of  the  Oriminai 
Law  Magazine^  is  authority  for  the  novel  propo- 
sition in  the  law  of  evidence  that  an  almanac 
is  admissible  on  a  trial  for  murder  to  prove 
what  time  the  moon  rose  on  a  particular 
evening.  This  proof  was  offered  in  behalf  of 
the  prosecution,  and  admitted  by  the  trial 
court  against  the  objection  of  the  prisoner's 
counsel  that  the*  almanac  was  hot  the  best 
evidence,  or,  indeed,  any  evidence  at  all,  as  to 
the  hour  when  the  moon  rose  on  the  nisht  in 
question.  The  prisoner  was  convicted,  and 
tne  case  came  before  tfle  Court  of  Appeals  of 
Maryland  for  review.  There  it  was  argued 
that  better  and  surer  means  existed  at  the 
time  of  the  trial,  of  showing  when  the  moon 
actually  did  rise  on  a  prior  date  than  the  con- 
jecture or  calculation  of  an  almanac  maker 
that  it  would  or  ought  to  rise  at  a  specified 
hour.  A  fact  susceptible  of  exact  proof  may 
be  established  by  the  unsworn  testimony  of 
the  compiler  of  an  almanac,  if  such  evidence 
as  this  is  admissible.  But  the  Court  of  Appeals 
answers  that  the  precise  periods  at  which  the 
sun  and  moon  will  rise  and  set  at  any  partic- 
ular twenty-four  hours  in  the  future  are  as 
certain  and  as  cai>able  of  exact  mathematical 
ascertainment  as  is  the  occurrence  of  the  day 
in  which  such  rising  or  setting  shall  take 
place.  It  adopts  the  opinion  of  Chief  Justice 
Cooley,  of  Michigan,  that  courts  would,  make 
themselves  ridiculous  if  they  deliberately  shut 
their  eyes  to  sources  of  information  which  the 
rest  of  the  world  relies  upon,  and  demand  evi- 
dence whose  character  is  less  satisfactory.  The 
action  of  the  lower  court  in  admitting  th^ 
almanac  was  therefore  approved.  The  point 
appears  to  be  a  novel  one  m  this  country.  In 
Connecticut,  however,  the  Supreme  Court  of 
Errors  has  held  that  courts  will  take*  judicial 
cognizance  of  the  times  of  the  rising  and  the 
setting  of  the  sun  without  any  proof  on  the 
subject,  and  that  a  judge  may  properly  refresh 
his  memory  in  this  respect  by  reference  to  an 
nlnianuc  during  the  progress  of  a  criminal 
trial. 


s 


^  •  » 


The  plan  of  Judge  Hunter,  of  Newark,  sub- 
mitted to  the  Bar  Association,  is  unavoidably 
left  out  this  week.    Will  appear  next  week. 


Dying  Declarations  as  Evidence. — A  con- 
stitutional question  as  to  the  admissibility  of 
dying  declarations  as  evidence  against  a  per- 
son charged  with  murder  has  lately  been 
passed  upon  by  the  Supreme  Court  of  Ala- 
Dama.  On  the  trial,  the  declarations  of  the 
murdered  man  as  to  the  circumstances  attend- 
ing the  crime  were  proven  by  the  prosecution 
through  a  witness  who  beard  them,  and 
who  showed  that  they  were  made  under 
a  clear  conviction  of  impending  death.    Bui 
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the  constitutioi^  of  Alabama,  like  that  of 
many  ^tber  states,  guarantees  to  every  ao- 
eused  person  the  rignt  to  be  confronted  by 
the  witnesses  against  him  when  on  trial ;  and 
the  coQnsel  for  the  defendant  contended  that 
the  dying  declarations  received  in  evidence 
were  only  hearsay,  and  that  their  admission 
deprived  him  of  the  constitutional  right  thus 
fecured.  The  question  had  never  before  arisen 
|n  Alabama.    **For  more  than  half  a  century," 

Slid  the  Supreme  Court,  '^dying  declarations 
ave  been  regarded  as  legal  and  admissible 
evidence,  and  the  constitutionality  of  such 
testimony  has  gone  unchallenge<l  by  the  bar 
Und  unquestioned  by  the  judiciary  of  .this 
(9tate."     The  objection  is  pronounced  folla- 

S'ious.  It  is  based  on  the  assumption  that  the 
eceased  person  is  the  witness-  in.  the  case. 
The  real  witness  is  he  who  testified  on  the  trial 
as  to  the  fact  and  languaj^e  of  the  dying 
declaration,  and  with  that  witness  the  accused 
is  always  confronted.  Cases  sustaining  this 
view  are  citod  from  the  law  reports  of  Oeorgia, 
Mississippi,  Tennessee,  Ohio  and  Iowa.  We 
may  add  that  decisions  to  the  ^me  effect 
have  been  made  in  California,  Pennsylvania, 
Kentucky,  Texas  and  Massachusetts. 


Jlrtieleg  Spiginal  aqd  Seleoted. 

UABXUTT  OF  TBITST-PBOFXBTY  TO  DOTS. 

In  every  thrifty  community  where  wealth 
is  accumulating  in  the  hands  of  particular  in- 
dividuals  who,  having  experienced  the  uncer- 
tainties of  trade  and  fortune,  desire  to  protect 
the  objects  of  their  bounty,  it  is  frequently 
an  important  question  to  determine  in  what 
way  estates  can  be  given  and  so  secured  to 
the  donee  as  to  bo  free  from  creditors. 

Since  the  case  of  Brandon  v.  Uobinson^  18 
Vesey,  429,  it  has  been  considered  in  England 
that  an  estate  for  life  or  in  fite  can  not  be 
given  in  trust  to  hold  exempt  from  the  debts 
of  the  beneficiary ;  but  upon  his  insulvepcy 
the  estate  will  bo  promptly  subjected  at  the 
suit  of  the .  a8si|K:nee.  But  in  this  country 
there  is  a  wide  difference  between  the  courts 
of  the  several  states.  Thus  in  Rhode  Inland, 
in  Bradford  v.  Tillinghast,  6  R.  I.  205,  where 
the  estate  was  conveyed  to  trustees  to  pay  the 
rents  and  profits  to  the  beneficiarv  for  life  and 
on  his. death  to  convey  as  he  snould  direct,  the 
oourt  said  restraints  against  liability  for  debts 
fire  contrary  to  the  honest  policy  of  the  law. 
Eor  nb  man  should  have  an  estate  to  live  on  but 
cot  an  estate  to  pay  his  debts  with,  a,nd  pro|>- 
trty  available  for  purposes  of  pleasiireor  profit 
|hould  be  also  amenable  to  the  demands  of 
justice.  But  com]>are  this  language  wi  th  that 
of  the  Pennsylvania  Supreme  Court  in  Fisher 
m.  Taylor,  2  Rawle,  38,  where  a  'testator  di- 


rected his  executors  to  hold  a  tract  of  land  in 
trust  for  his  son,  who  was  to  have  the  rents 
and  profits  free  from  liability  for  all  debts; 
and  the  oourt  held  the  land  not  liable  for  the 
son's  debts,  and  said  a  man  may  undoubtedly 
dispose  of  his  land  so  as  to  secure  to  the  object 
of  his  bounty,  and  to  him  exclusively,  the  an- 
nual profits.  Nor  is  such  a  provision  contrary 
to  the  policy  of  the  law  or  t^i  any  act  of  assem- 
bly.. Creditors  can  not  complain,  because  thev 
are  bound  4o  know  the  foundations  on  whicn 
the}'  extend  their  credit. 

In  Kentucky  the  question  was  long  ago  set 
at  rest  by  a  statute.  As  «»arly  as  1797  an  act 
was  passed  which  has  c(mtinued  in  force  and 
almost  unchanged,  even  in  verbiage,  to  the 

E resent  day.  Under  it  all  ^^tates  of  every 
ind  held  or  possessed  in  trust"  are  to  be  sub- 
jected to  the  {laymen  t  of  the  holder's  debts  in 
the  same  manner  as  any  other  property.  But 
the  diflSculty  is  not  entirelv  removed,  for  we 
must  determine  what  are  these  '^estates"  and 
what  are  mere  uncertain, unascertaiuedinter- 
ests,  varible  and  dependent  on  the  judgment 
of  a  trustee.  If  an  estate  is  given  as  in  the 
Shrove  cose,  78  Ky.  297,  in  trust  for  the  life 
of  A,  with  provisos  against  liability  for  debt^ 
there  is  little  difiiculty  in  subjecting  it  to 
debts  at  the  instance  of  cr^itors.  But  sup- 
pose an  interest  such  as  that  of  tho  devisee 
under  the  Davidson  will,Kemper«.  Davidson^ 
MS.  Op.,  to  be  reported  1880.  The  testator 
devised  his  estate  to  executors  with  complete 
power  to  sell  and  manage  and  with  diretiona 
to  pay  each  of  his  children  such  annual  sum,, 
not  exceeding  his  or  her  share,  as  the  execu- 
tors might  deem  expedient,  but  without  any 
rigbt  in  the  children  to  anticipate  or  alien 
such  share.  The  creditors'  of  one  son  andci^ 
took  to  subject  his  share  under  the  wilL  '  The 
court  said  that  the  son  hekl  no  estate  which 
could  be  taken  under  the  statute,  but  only  an 
interest,  varible  and  uncertain^  in  tha discre- 
tion of  the  executors,  and  that  the  trust  ia 
the  executors  was  a  lusrsonal  trust,  and  the 
testator  had  giventhe  son  nothing  jndepend* 
ent  of  their  wishes^  consequently  heither  the 
son  nor  any  of  devisees  had  anything  unti* 
the  executors  had  exercised  their  discretion 
by  paying  over  a  part  to  them.  Thus  not* 
withstanding  the  strong  language  of  our  stav 
ute  in  favor  of  creditors,  this  interiest  was  held 
exempted  from  creditors  as  too  uncertain  and 
because  it  could  be  made  certain  only  by  the 
determination  of  trustees  which  the  court  had 
no  right  to  control.  So  in  the  Pope  will  eaae^ 
8  Ben  Hon.  56,  the  testator  directed  his  exe- 
cutors to  appropriate  twenty-five  dollars  per 
month  to  support  the  of  bis  son,  and  proviaed 
that  beyond  tnat  sum  the  son  should  have  na 
i  nterest  in  or  claim  on  the  estate.  The  oredi V 
ors  of  the  son  bit>ight  suit  claitting  the  ^njkVr 
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Uy,  and  the  court  said  (after  dM|iding  that  the 
interest  was  not  embraced  b^  the  language  of 
the  statute),  such  a  bequest  is  different  uom 
«  gift  of  money  or  property  in  trust  for  the  use 
or  benefit  of  an  individual  and  from  a  gift  of 
specific  property  in  trust  to  apply  the  proceeds 
or  profits  to  bis  support.  These  gifts  dispose 
of  a  direct  interest  in  some  specific  subjecto  or 
in  a  particular  sum  of  money.  The  direction 
that  the  executors  having  a  large  estate  of  the 
testator  shall  among  other  things  support  a 

E articular  individual  oul  of  the  means  in  their 
ands,  gives  to  the  beneficiary  no  such  interr 
est,  butas  in.  this  case  leaves  it  to  the  judgment 
of  the  executors  to  pay  the  specified  sum  over 
to  the  donee  to  be  used  by  kim  for  his  support 
or  to  apply  it  more  directly  themMvestothat 
purpose  oy  buying  necessaries  and  delivering 
them  over. 

In  each  of  these  cases  the  court  discovered 
that  a  discretion  hadbeen  given  the  trustee; 
and  they  felt  obliged  to  respect  it  and  allow  it 
to  be  exercised  by  those  on  whQm  it  was  con- 
ferred without  attempting  to  usurp  it  them- 
selves even  in  the  interest  of  deserving  cred- 
itors. But  in  F#ngland  a  different  course  has 
been  taken.  As  early  as  the  Brandon  case 
their  courts  showed  a  decided  leaning  toward 
the  interest  of  the  creditor,  and  that  bent  was 
almost  uniformly  followed  afterward,  and  car- 
ried, I  think,  to  an  extreme.  Thus  in  Piercy 
«.  Roberts,  1  M.  &  K  4,  where  the  testator  be- 
€[ueatbed  four  hundred  pounds  to  his  executors 
in  trust  to  pay  the  interest  over  to^is son,  but 
leaving  it  entirely  to  their  discretion  to  fix 
the  portions^  large  or  small,  the  times  and 
manner  of  pa;^ment,  on  the  son's  death  the 
mone^  to  fall  into  the  residuary.  The  son  be- 
came insolvent  and  his  assignee  claimed  the 
legacy.  The  Master  of  the  Rolls  said  the  in- 
ioivent  being  the  only  person  substantially 
entitled  to  the  legacy,  his  attempt  to  hold  it 
after  bankruptcy  was  in. fraud  of  the  law. 
And  as  for  the  cHscretion  of  the  trustees,  that 
determined  by  the  insolvency,  and  the 
property  th^reforenassed  to  the  assignee. 

^  So  in  Rippon  v.  Ilorton,  2  Beavan.  63,  A  as- 
signed the  copyrights  of  certain  booxs  to  trus- 
teed to  hold  in  trust  for  his  son  until  the  son 
became4^  bankrupt,  uold  or  mortgaged  his  in- 
terest, then,  to  pay  and  apply  the  proceeds  of 
the  trust  to  such  persons,  for  the  board  lodging, 
and  subsistence  of  the  son  and  his  family,  as 
the  trustees  in  their  discretion  might  see  fit. 
Thd  son  became  bankrupt  and  his  assignee 
claimed  the  produce  of  the  trust  in  the  face  of 
the  fact  that  on  bankruptcy  of  the  son  the 

Srqdnce  was  limited  over  to  such  persons  as 
lie  trustees  saw  fit  to  pay  it  for  toe  special 
furpose  of  the  support  of  the  son  and  family. 
»ut  the  court  sustained  the  assignee  and  rather 
mrbitcarilj  detannined  that  the  fiunily  of  the 


bankrupt  (consisting  of  three  children)  wkt 
entitleci  to  three-fourths  of  the  produce  am 
the  assignee  to  the  other  One-fburth  in  righik 
of  the  bankrupt,  and  the  same  thing  wasdon^^ 
the  court  assuming  to  exercise  the  discretioik 
vested  in  the  trustee  in  each  of  the  following 
cases:  Page  v.  Way,  Beavan,  20:  Lord  v.  BunR» 
2  Y.  <&  C.  98;  Kearsley  v.  Woodcock,  3  Hare, 
186.  True,  in  Twopenny  v.  Peyton,  10  Lew^ 
487,  and  in  Godden  v.  Crowhurst,  Jd.  643,  and 
also  Rockord  v.  HaCkmen,  9  Hare,  475  tbt 
contrary  is  held,  but  in  eight  cases  which 
have  come  before  the  English  courts,  they 
have  in  five  of  thetn  undertaken  to  exei^ise 
the  discretion  given  the  trustee,  and  have 
proceeded  at  once  to  subject  the  portion  which 
they  considered  as  belonging  to  the  debtor  to 
the  payment  of  his  debts,  while  I  sympa- 
thise with  the  principle  in  view,  to  compel  a 
man  who  has  a  fund  to  enjoy  to  use  it  also  for 
the  payment  of  his  just  debts,  yet  it  seema 
carrying  theprinciple  too  far  to  usurp  the  per- 
sonal right  or  the  trustee  to  use  his  own  judg^ 
ment  in  the  management  of  the  estate. 

In  a  late  case  tliis  question  came  before 
the  U.  S.  Supreme  Court,  Nichols  v.  Eaton^  1 
Otto.  716,  the  testatrix  gave  her  estate,  a 
very  large  one  in  trust  for  her  sons,  but 
promded  that  if  any  of  them  should  alienate 
or  dispose  of  the  income,  or  if  from  bankruptcy 
or  insolvency  or  any  means  whatever  the  in- 
come could  no  longer  be  enjoyed  by  him  or 
them,  then  the  trust  should  at  once  cease  and 
determine,  and  during  the  residue  of  such 
sou*s  life  his  share  of  the  income  should  be 
paid  to  his  wife  and  children.  And  furthel* 
fromdedf  that  if  circumstances  at  any  time  ex- 
isted which  in  the  opinion  of  the  trustees  jus- 
tified the  placing  at  the  disposal  of  any  son 
one  half  of^his  share,  the  trustee  might  (but 
it  should  not  be  obligatory  upon  him)  transfioir 
such  portion  to  the  son,  and  this  might  be 
done  after  (as  well  as  before)  the  son's  bai^k- 
ruptcv  or. alienation.  One  of  the  sons  wasde- 
clareoa  bankrupt  and  his  assignee  brou^fct 
the  suit  to  subject  his  interest  under  the  will. 
But  the  couft  said  neither  of  the  clauses  ef  the 
provisos  contain  any  thing  more  than  a  grant 
to  the  trustees  of  the  purest  discretion,  to  e:^ 
eroise  their  power  in  favor  of  the  testatrix^ 
sons.  To  compel  them  to  pay  any  part  of  thto 
income  to  a  son  aftar  bankruptcy,  or  to  his  ai- 
signee,  is  to  make  a  will  for  the  testatril: 
which  she  never  made,  and  to  do  it  bjr  a  decr^ 
of  court  is  to  substitute  the  discretion  of  the 
chancellor  for  the  discretion  of  the  trusteea  in 
whom  alone  she  reposed.  When  trustees  are 
in  existence  and  capable  of  acting,  a  court  0f 
equity  will  not  interfere  to  control  them  inlttii 
exercise  of  a  discretion  vested  in  them  bf  the 
instrument  under  which  they  act. 

It  seems  to  me  this  is  the  just  doctriiio  ani 
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at  far  m  the  courtocan  ga    They  have  then 

EfonouQced  that  no  man  shall  l>e  allowed  to 
(dd  in  trust  or  free  of  trust  an  estate  for  his 
own  enjoyment  which  is  not  also  subject  to 
the  payment  of  his  debts.  When  he  ceases  to 
hola  an  estate  (in  the  proper  sense  of  the  word) 
and  has  an  interest  only  which  swells  into  a 
fortune  or. shrinks  into  a  pittance  or  ^ven 
nothing  at  the  will  of  a  trustee,  the  courts  can 
not  nroperly  sieze  that  interest  without  disre- 
garoing  an  established  principle  that  a  discre- 
tion conned  by  one  to  another  can  not  be  ex- 
ercised by  any  other  than  the  trustee  (and 
in  the  alienee  of  bad  faith  or  fraud),  not  even 
by  the  courts. 

But  in  Nichols  v.  Eaton  there  is  an  import- 
ant dictum  in  which  the  court  dissents  from 
the  doctrine  ot  the  English  chancery  and  the 

Slicv  on  which  our  venerable  statute  is 
mded.  It  declares  there  is  no  reftson  why 
a  man  may  not  ^ive  an  estate  to  another  and 
provide  against  its  being  subjected  totbe  debts 
of  the  donee.  For  it  says  the  states  all  ex- 
empt a  certain  amount  of  property  from-  cred- 
itors and  hold  it  secure  for  the  debtor.  Why 
not  on  the  same  principle  allow  the  gift  in 
question?  It  seems  to  me  the  difierence  is  ob- 
vious. The  exemption-law  saves  a  mere  pit- 
tance, just  enough  to  secure  the  debtor  from 
want  or  starvation  for  a  time,  until  he  gets 
strength  and  heart  to  pick  up  and  start  again, 
but  the  estate  contended  for  allows  a  man  to 
hold  property  without  limit  and  all  in  despite 
of  those  to  whom  he  is  honestly  indebted. 

But  the  court  says  again,  how  can  a  creditor 
complain  when  he  has  notice,  actual  or  con- 
structive, of  the  terms  on  which  the  estate  he 
wants  to  subject  was  held  ?  But  suppose  the 
instrument  under  which  the  debtor  nolds  is 
not  put  to  record  (and  there  is  nothing  to  com- 
pel nim  to  re<x>rd  it,  especially  if  it  be  a  will, 
unless  he  is  afraid  of  adverse  conveyances),  or 
suppose  the  property  was  acquired  in  some 
distant  state  or  county  where  the  instrument 
may  be  recorded,  but  "he  moves  to  a  new  com- 
munity where  he  lives  to  all  appearances'  in 
wealth.  In  neither  of  tl^ese  cases  has  the 
creditor  any  notice  and  he  naturally  and  al- 
most necessarily  must  trust  appearances,  es- 
pecially if  the  credit Js  for  the  ordinary  neces- 
saries of  life.  But  it  is  said  this  is  trusting 
to  appearances  and  not  pursuing  the  most 
prudent  course.  Grant  it;  but  is  the  court  to 
fefuse  one  man  aid  because  he  did  not  examine 
voluminous  records  before  selling  a  barrel  of 
flour  or  a  load  of  coal,and  all  to  assist  another 
to  support  a  style  of  living  which  is  all  but 
certain  to  mislead  others  into  giving  him  un- 
due credit? 

It  does'seem  that  thecourtscan,  without  be- 
coming too  severe  moralists,  refuse  to  allow  a 
jnan  to  hold  any  tangible,  certain  estate  for  the 


purposes  of  his  own  comfort  without  also  sub^ 

e sting  it  to  his  debts ;  and  the  law  ought  tQ 
settled  that  an  estate  for  life  or  in  fee  in 
trust  for  A,  with  the  most  stringent  and  ex- 
press provisions  against  liabilitv  for  debtSi 
must  still  be  held  subject  to  his  debts  in  Ken- 
tucky by  force  of  the  statute  in  other  states, 
on  general  principles,  but  an  estate  in  trust 
for  A,  with  a  conaition  subsequent  or  limita- 
tion until  he  becomes  a  bankrupt,  or  insol- 
vent, or  alienates,  and  then  to  cease  and  deter- 
mine with  a  limitation  over  or  without  any 
limitation,  is  a  good  provision  against  credit- 
ors; as  is  also  an  estate  to  trustees  to  apply 
the  income  in  ihebr  owndiBeretian  as  toamounts, 
manner,  and  time. — Horace  C  Brannin^  in 
Kentucky  Law  JoumaL 

[In  the  recent  case  of  Broadway  Nat.  Bk. 
V,  Adams,  decided  by  the  Supreme  Court  of 
Massachusetts,  this  precise  question  arose. 

The  article  of  the  will  under  which  the 
dispute  arose  was  as  follows: 

"I  give  the  sum  of  seventy-five  thousand 
dollars  to  my  said  executors  and  the  survivors 
or  survivor. of  them,  in  trust,  to  invest  the 
same  in  such  manner  as  to  them  may  seem 
prudent,  and  to  pay  the  net  income  thereof 
semi-annually  to  my  said  brother,  during 
hifr  natural  life ;  such  payments  to  be  made 
to  him  personally,  when  convenient,  other- 
wise upon  his  order  or  receipt  in  writing; 
in  either  case  free  from  the  interference  or 
control  of  his  creditors,  my  intention  being 
that  the  use  of  said  income  shall  not  be 
anticipated  by  assignment. 

After  the  death  of  Charles,  the  fund  was  to 
be  disposed  of  as  further  provided  in  the  will. 

The  court,  Morton,  C.  J.  delivering  the 
opinion,  says  that  the  question  whether  the 
founder  of  a  trust  can  secure  the  income  of  it 
to  the  object  of  his  bounty,  by  providing  tbai 
it  shall  not  be  alienable  by  him  or  be  subject 
to  be  taken  by  his  creditors,  had  never  been 
adjudicated  in  Massachusetts,  although  the 
tendency  of  the  decisions  had  been  in  favor  of 
the  power. 

Admitting  that  the  law  in  England  is 
against  this  power^  as  evidenced  by  the  decis- 
ion cited  in  the  above  article,  and  that  the 
courts  of  some  states  have  adopted  the  Engliali 
rule,  among  which  are  those  of  Rhode  Island, 
6  R.  I.  206;  South  Carolina,  5  Rich.  Eq.  46; 
North  Carolina,  1  Dev.  and  Bat.  Eq.  480;  and 
4  Ired.  Eq.  18 ;  the  courts  of  Pennsylvania,  ia 
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47  Pann.  St.  113 ;  59  Penn.  393 ;  of  Vermont, 
30  Vt  838 ;  and  the  U.  8.  Sap.  Ct.,  in  Nichols 
#.  Edon,  cited  above,  and  Hyde  v. Wood,  94  V.Q.^ 
held  the  opposite  view. 

The  opinion  recognizes  t^e  correctness  of 
the  latter  decision  a^  against  the  English 
nile. 

It  places  the  reason  for  the  decision  in  the 
fact  that  the  founder  of  the  trust  was  the  ah- 
Qolute  owner  of  the  property,  and  had  the 
right  to  dispose  of  it  in  any  way  not  repug- 
nant to  the  law.  The  opinion  goes  on  to 
state  that  there  is  nothing  in  the  policy  of 
the  law  which  will  prevent  a  testator  from 
giving  to  the  object  of  his  bounty  such  a  quali 
fied  interest  in  the  income  of  a  trust  fund, 
and  thus  provide  against  the  improvidence 
or  misfortune  of  the  beneficiary. 

In  this  state,  in  the  case  of  Wallace  v. 
Smith,  2  Hawley  78,  decided  by  the  Superior 
Court  of  Cincinnati  at  general  term,  1855, 
where  property  was  left  to  trustees  in  trust  to 
control  the  property,  and  with  the  consent  of 
the  beneficiary  change  the  investments  tod 
pay  the  net  income  to  the  beneficiary  only 
upon  his  order  or  receipt,  and  that  no  part 
should  be  due  or  be  paid  unless  he  made  per- 
sonal application  or  drew  an  order  for  the 
same,  and  after,  his  death  the  property  should 
vest  in  his  children,  it  was  held  that  the  ben* 
eficiary  had  such  an  estate  as  could  be  sub- 
jected to  the  payment  of  his  debts. 

It  seems  difficult  to  escape  the  reasoning  of 
the  court  of  Massachusetts  and  the  Supreme 
Court  of  the  United  States,  as  to  the  right  of 
the  owner  of  property  to  make  a  qualified 
gift  in  favor  of  any  on^  he  sees  fit. — O.  W.  A.] 
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Remarks  of  Hon.  Chas.  Kent  before  the 
Lucas  County  Bar  Association  on  the  consti- 
tutional amendment  for  the  establishment  of 
a  new  court. 

In  a  matter  of  so  much  public  importance 
will  you  permit  mo  to  say  a  few  words,  not  by 
way  of  argument,  but  simply  as  a  statement 
of  the  case. . 

The  evils  to  be  remedied  by  this  proposition 
are  the  following : 

1.  As  is  well  known  to  members  of  the  bar 
and  to  all  others  inveresed  in  cases*  pending, 
the  Stipreme  Court  is- now  not  less  tnan  (bur 
years  behind  its  business  on  its  docket,  and 


notwithstanding  the  hard  and  continuous  Isr 
bor  of  the  Judges  is  falling  more  and  more  be- 
hind every  year.  In  fact,  there  are  two  hun^ 
dred  and  sixty-one  cases  now  on  the  docket 
more  than  tliere  were  two  years  ago.  With^ 
out.relief  in  some  way  who  can  tell  what  this 
will  end  in? 

2«  Ever  since  the  organization  of  the  pres- 
ent system  of  xiourts  by  the  constitution  of 
1851,  there  has  been  a  want  of  confidence  in 
the  District  Courts,  composed  of  the  Judges  of 
the  Court  of  Common  Pleas,  especially'  sinc^ 
it  has  become  impossible  for  a  Supreme  Judge 
to  sit  with  them.  Whether  or  not  this  feel* 
ing  is  just,  it  exists,  and  many  cases  which 
ought  to  stop  on  the  decision  of  the  District 
Courts  do  not  but,  go  to  the  Supreme  Court, 
and  especiallv  is  this  the  case  since  that  court 
has  fallen  so  far  behind  in  its  business,  because 
unscrupulous  parties  can  thereby  get  delay 
after  defeat  in  the  lower  courts. 

Now  the  remedy  for  both  these  is  to  increase 
the  working  force  of  the  Supreme  Court,  and 
as  long  as  we  must  have  intermediate  courts 
between  the  Common  Pleas  and  Supreme 
Court,  to  make  them  independent  and  com- 
posed of  judges  not  members  of  either  of  the 
other  courts.  It  is  confidently  ^believed  that 
much  litigation  would  end  m  such  an  inter- 
mediate court  that  now  foes  to  the  Suplreme 
Court. 

The  following  objections  to  obtaining  either 
of  these  remdeies  under  the  present  constitur 
tion  by  legislation  merely,  seem  to  be  insu^. 
perable. 

1.  Adding  toihe  number  of  Judges  of  the 
Supreme  Court  will  not  increase  its  working 
efficiency,  because  the  present  constitution  re- 
quires a  majority  if  all  the  Judges  to  ^render 
a  decision,"  and  all  know  that  five  judges 
where  all  musthearand  determine,  can  cTispose 
of  as  much  business  as  nine  or  any  greater 
number. 

2.  The  District  Court  can  not  be  abolished  by 
legislation,  and  many,  if  not  a  majority,  of 
lawyers  have  doubt  whether  the  Legislature 
has  the  power  under  the  present  Constitution 
to  create  courts  having  the  jurisdiction  of  the 
District  Courts.  Instead  of  ''doubt^'  I  mieht 
say  that  very  many  are  of  the  opinion  that 
such  power  does  not  exist.  These  opinions 
alone  would  prevent  any  relief  by  Legislation 
of,  at  the  nrst,  doubtful  constitutionality^ 
The  proposed  amendment  will  remedy^  both 
evils  beyond  all  qUeston  of  doubt  or  cavil  and 
it  is  confidently  believed  that  if  it  was 
properly  understoo4  by  the  Legislature  and 
the  people,  that  it.  would  be  carried. 

I  wisn  to  add  another  thing  which  will  be 
(gained  by  this  aipendment.  The  legislature 
IS  supposed  to  represent  directly  the  wants  of 
the  people,  and  tney  will  be  uniramraelod  by 
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miricHoQS  in  creating  other  courts,  if  busi- 
ness afaall  even  require  it.  This  isour  tnmble 
now,  that  it  is  so  trammeled.^  We  should  not 
compel  our  successors  to  sleep  in  the  same  beds 
we  make  for  oursrives,  no  matter  how  much 
they  may  outgrow  them. 


♦  • » 


JITIDUCI— nZSUMTTIOV  OF   CHASTITY  XV  CASKS 

OF  IIDUGTIOV. 

In  the  JouBN AL  of  Dec.  28th,  we  published 
a  note  of  a  decision  of  the  Supreme  Court  of 
Pemosylvania  npon  the  necessity  of  affirm- 
atiye  proof  of  the  character  of  the  prosecutrix 
in  actions  for  seduction.  .  The  Supreme  Court 
of  Michigan,  in  a  recent  case,  People  o.  Squires, 
N.  W.  Sep.,  vol.  li,  p.  828,  holds,  that  while 
the  peofde  must  establish  the  fact  of  chastity 
beyond  a  reasonable  doubt,  yet  that  this  fact 
would  be  sustained  by  the  presumption  of 
purity,  in  the  absence  of  evidence  of  unchast- 
ity,  and  ^ites  the  former  case  of  People  v. 
Brewer,  27  Mich.,  p.  134. 

In  New  York  it  has  been  held  that  by  pre- 
vious chaste  character,  the  statute  did  not 
require  chaste  reputation,  but  actual  personal 
virtue,  and  that  this  would  be  presumed 
without  the  contrary  is  proved,  Crozier  v. 
People,  1  Park,  p.  453;  and  the  Supreme 
Court  of  Iowa,  Andre  v.  State,  5  Iowa,  p.  389, 
holds  that  the  word  '^character"  signifies  what 
the  person  really  is,  in  contradistinction  to 
that  which  she  may  be  reputed  to  be. 

The  supreme  court  of  this  state,  in  29  0.  3., 
p.  542,  Bowers  v.  State,  hold,  when  the  woman 
is  to  be  of  "  good  repute,"  specific  acts  of  lewd- 
ness cannot  be  shown. 

Whether  evidence  of  good  repute  had 
been  given  by  the  state  cannot  be  deter- 
mined from  the  case,  but  the  attorneys  for 
the  state  in  argument  admit  the  necessity  of 
juch  affirmative  proof. 


•  I » 


ABB  FBOBATB  SALBS  <•  IB  BBXt" 

In  "  Waples*  Proceedings  in  Rem  "  we  find 
the  following:  ''It  will  not  be  understood, 
as  taught,  anywhere  in' this  chapter,  that  pro- 
bate sales  of  decedbnts'  estates  are  '  proceed- 
ings in  rem.*  The  sale  of  a  thing  is  not  an 
action  against  a  thing.  Nor  will  it  be  under- 
stood that  probate  judicial  proceedings, 
whence  issue  orders  of  sale,  are  always  in  rem. 
If  those  i^roceedings  are  conducted  contradic- 
torily with  persons,  after  citation,  and  the 
judgment  is  against  them  as  defendants,  the 
oase  is  in  permmamJ*    (Page  720). 


In  California  the  Code  requires  notice  to  be 
given  to  ''att  persons  interested  in  ths  esUUe^ 
when  the  court  is  asked  to  grant  an  order  Ibr 
the  sale  of  realty  belonging  to  the  estate  of 
a  decedent.  Tliis  notice  may  be  served  per- 
sonally (if  they  are  residents  of  the  county) 
or  by  publication.  The  persons  referred  to 
as  "  interehted  in  the  estate  "  are  heirs^  legaUm 
and  creilitors  (37  Cal.  426).  These  are  ''all 
the  world"  to  whom  notice  must  be  given  in 
proceedings  in  rem.  Jurisdiction  over  persons 
18  hot  sought,  but  over  the  res.  ■*  Jurisdiction 
over  the  subject-matter  is  enough ;  but  what 
is  the  subject-matter  7  It  is  the  interest  of 
one  man  in  the  res,  if  only  one  is  notified;  of 
two,  if  two  are  notified ;  of  all  men,  if  all  are 
notified,"  (page  718).  The  Code  requires 
notice  to  be  given  to  all  interested  in  the  res^ 
either  by  personal  citation  or  by  general 
notice.  According  to  Waples  a  sale  under 
the  first  kind  of  notice  would  be  a  proceedinc 
in  personam^  while  one  under  the  Second  kina 
of  notice  would  be  a  proceeding  in  rem.  Is 
not  the  distinction  rather  fanciful  ?  If  all  are 
notified  who  have  an  interest  in  the  res,  juris- 
diction of  the  res  is  obtained,  and  a  "  new  ti^ 
tie  paramount "  can  be  evolved  from  the  pro- 
bate proceedings. — Pacific  Coast  Law  JoumaL 

Repepbed  Gageg. 

WHITB  V.  COKMOBWBALTH. 

{ Kentucky  Court  of  Appeals.    Nov.  4, 1882.) 

1.  Upon  a  motifin  for  .ooiUtitNanee,  because  of  the  ah- 
settee  of  a  witness^  where  the  evidence  ia  material,  and 
dilifrence  haa  been  uaed  to  aecure  hia  attendance,  the 
contlnaanee  should  be  granted,  if  there  are  reasonabto 
gn»und8  to  believe  that  the  presence  of  the  witne« 
will  be  liad  by  a  continuance,  though  he  may  be  a 
non-reaident. 

2.  Upon  the  qttcstion  of  the  identity  of  the  aeeused  the 
court  iinpro|^>erly  rHe<*.ted  the  testimony  of  a  wititea, 
who  knew  him  intimately  mi  the  time  the  atoles 
bonds  were  said  to  have  t)een  purchased  from  the  ao- 
cused  in  the  city  of  Cincinnati,  that  he  saw  there  a 
person  so  strongly  resembling  the  accused  that  he 
twii'e  approachedlilm  with  the  intention  of  speaking 
to  him,  believing  him  to  be  the  accused. 

3.  Proof  of  character  in  cud  of  the  presusu^tion  of 
t'ftnocenee  sliould  be  confined  to  the  Impremfon  that 
the  community  may  liave  received  from  the  general 
bearing  of  the  accused,  and  should  not  be  allowed  te 
exU'ncTto  particular  acts  or  conduct  in  special  caw^ 
and — 

Proof  of  the  character  of  the  aeeused  should  be  Hmited 
to  the  time  of  the  discovery  of  the  oommia- 
alon  of  the  offense,  and  it  was,  therefore,  enor 
in  this  rase  to  extend  it  to  the  date  of  the  arrest. 

4.  The  accusetl  nhoultl  be  allowett  to  stand  on  bail  dur- 
ing the  progress  of  the  trial,  the  snrety  being  salll- 
oient  and  having  offered  to  remain  bound :  it  appear- 
ing that  the  personal  liberty  of  the  acooaea  was 
necessary  to  the  preparation  of  his  case,  the  error  is 
a  reversiole  one. 

ft.  Under  an  indictment  for  the  tarceny  of  wuaneqfsd 
6ofute,  evideni*e  that  %he  holder  purchased  thena  la 
open  market  for  full  value ;  that  they  were  genuliML 
and  that  the  person  who  purchased  them  from  CM 
accused  paid  full  value,  was  competent,  and,  tak«a  Ul 
connection  with  the  bonds,  whico  were  read  In  evt* 
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denoe,  authorised  ibe  J unr  to  find  that  they  were  is- 
•Qed  by  aathority,  sigtiea,  eiteouted  itnd  delivered  as 
cbai^ged  in  tbe  indictment. 

Appeal  from  Fayette  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hines. 

.  Appellant  was  indicted  on  the  charge  of 
stealing  certain  municipal  bonds  of  the  city 
of  Cincinnati  in  the  State  of  Ohio,  tried,  con- 
victed, and  sentenced  to  the  penitentiary  for 
two  years. 

.Counsel  for  appellant  xsoroplain,  first,  that 
the  couit  erred  in  refusing  a  continuance  on 
account  of  the  absence  of  one  Straus,  a  resi- 
dent and  citizen  of  Cincinnati,  Ohio.  The 
affidavit  for  continuance  shows  that  Straus 
was  in  the  habit  of  visiting  Lexington,  Kem 
tucky,  the  place  where  the  trial  was  pending, 
that  he  haa  been  served  with  subpoena,  and 
that  he  had  promised  to  appear  at  the  next 
term  of  the  oourt,.and  it  is  alleged  that  appel- 
lant could  secure  his  attendance  at  the  succeed- 
ing term.  It  appears  that  the  refusal  to  grant 
a  continuance  fur  this  witness  was  based  en- 
tirely upon  the  fact  that  he  was  a  non-resi- 
dent of  the  State — no  question  having  been 
made  as  to  the  materiality  of  the  evidence, 
as  there  could  not  be,  because  it  is  stated  in  the 
affidavit  that  at  the  time  it  is  attempted  to 
prove  that  the  appellant  sold  the  bonds  in  the 
city  of  Cincinnati,  he  was  engaged  in  business 
in  the  presence  of  the  witness,  and  at  a  place 
different  from  that  which  it  is  attempted  to 
prove  that  the  saliB  of  bonds  occurrea.  The 
materiality  of  this  evidence  is  increased  by 
the  fact  that  Dunlap,  who  claims  to  have  pur- 
chased bonds  from  appellant,  had  never  before 
seen  him,  and  as  appellant  appears  to  have 
no  marked  characteristic  of  features,  form  or 
carriage,  by  which  to  distinguish  him  from 
the  common  herd,  the  probabilities  of  a  mis- 
take in  identification  are  much  greater.  Or- 
dinarily when  the  evidence  of  the  absent 
witness  is  material,  where  reasonable  dili- 
gence has  been  used  to  secure  his  attendance, 
and  there  are  reasonable  grounds  made  to  ap- 

Eear  that  the  presence  of  the  witness  can  be 
ad  by  a  postponement  or  continuance,  the 
postponement  or  continuance  should  be  al- 
lowed. Here  the  materiality  is  unquestioned. 
There  was  no  want  of  diligence  on  the  part 
of  appellant,  and,  upon  the  face  of  the  affida- 
vit, which  is  not  contradicted,  there  appears 
reasonable  grounds  to  believe  that  the  atten- 
dance of  the  witness  could  have  been  had  at 
the  next  term  of  court.  Whether  the  witness 
is  a  resident  of  the  State,  or  a  non-resident 
and  absent  from  the  State,  the  inquiry  in 
^ither  case  is  the  same — is  the  evidence  mate- 
rial, has  diligence  been  used  to  secure  his  at- 
tendance, and  are  there  reasonable  grounds  to 
believe  that  the  presence  of  the  witness  will 
be  had  by  a  continuance?    The  question  is 


not  whether  the  court  can  enforce  the  attend- 
ance,  because,  if  that  were  true,  a  continu- 
ance could  not  be  had  on  account  of  tho 
absence  of  a  citizen  of  this  State,  who  was  at 
the  time  within  the  iurisdiction  of  another 
sovereignty.  In  neither  case  could  coercive 
process  be  applied.  The  right  to  a  continu- 
ance, in  eitlier  case,  would  depend  upm  the 
probabilities  of  the  witness  coming  within  or 
submitting  himself  to  the  jurisdiction  of  the 
court.  The  court  erred  in  refusing  a  continu- 
ance. 

Another  question  is  made  by  counsel  as  to  tho 
admissibility  of  evidence,  which  is  the  more 
important  by  the  reason  of  its  relation  to  the 
question  just  discussed.  Appellant  offered  to 
prove  by  Vaniarsdale,  who  was  present  in 
court,  that  he  had  for  years  been  intimately 
acquainted  with  appellant;  that  at  the  time 
Dunlap  testifies  to  having  purchased  the 
bonds  of  a  person   answering  in  general  the 

Sersonal  appearance  of  appellant,  he,  Vananh 
ale,  was  in  the  city  of  Cincinnati  and  there 
met,  at  or  about  the  time  of  the  alleged  sale 
of  bonds,  a  person,  who  was  a  stranger  to  him, 
so  strongly  resembling  appellant  that  he 
twice  approached  the  person  with  the  inten- 
tion of  speaking  to  him,  believing  at  the  time 
he  was  appellant,  and  that  he  did  not  discover 
the  mistake,  so  strong  was  the  resemblance, 
until  he  had  approached  him  near  enough  to 
extend  his  hand  for  the  purpose  of  shaking 
hands.  We  see  no  rea.««)n  why  this  evidence  was 
not  competent,  in  substance  at  least,  to  throw 
light  upon  the  question  as  to  whether  anpel- 
laiit  was  the  person  who  sold  the  bonas  to 
Dunlap.  There  may  be  some  objection  to  a 
portion  of  what  counsel  allege  they  could 
prove  by  Vanarsdole,  but  the  outline  facta 
that  he  knew  appellant  well  ;  that  at  the 
time  of  the  sale  of  the  bonds  in  Cincinnati 
the  witness  was  there,  and  that  he  met  a  per- 
son who  80  strongly  resembled  appellant  that 
he  believed  the  persoii  tp  be  appellant,  until 
closer  inspection,  are  certainly  competent 
upon  the  inquiry  as  to  whether  Dunlap  was 
not  mistaken  as* to  the  person  fr(»m  whom  he 
he  purchased  the  bonds.  Where  there  are  no 
marked  characteristics  about  the  accused,  by 
which  he  may  readily  be  distinguished  from 
the  comonalty,  there  are  but  two  ways  by 
which  he  may  establish  the  fact  that  the  ac- 
cusing witness  is  mistaken  as  to  identity. 
The  one  is  to  prove  an  alibi  and  the  other  18 
by  such  proof  as  is  attempted  to  be  introduced 
here. 

We  are  also  of  opinion  that  the  court  erred 
in  admitting  evidence  of  character  covering 
the  period  between  the  discovery  of  the  perpe- 
tration of  the  offense  and  the  time  of  the  arrest. 
The  discovery  that  tbe  bonds  had  been  stolen 
by  some  one  was  made  on  the  4th  of  April,  and 
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the  arrest  of  appellant  on  the  charge  was 
made  on  the  12th  of  May  following.  The 
oourt  confined  the  proof  of  character  to  the 
date  of  the  arrest  when  it  should  have  been 
limited  to  the  time  of  the  discovery  of  the 
commission  of  the  offense.  In  the  proof  of 
character  in  aid  of  the  presumption  of  inno- 
cence it  is  always  confined  to  the  impression 
that  the  community  may  have  received  from 
the  general  bearing  of  the  accused,  and  it  is 
not  allowed  to  extend  to  particular  acts  or 
conduct  in  special  cases.  The  principal  rea- 
son why  it  is  not  allowed  to  extend  to  par- 
ticular instances  of  good  or  bad  conduct  is  that 
such  evidence  mi|;ht  raise  an  unlimited  num- 
ber of  collateral  issues  for  which  neither  the 
accused  nor  the  Commonwealth  would  come 

Erepared,  and  which  issues  would  necessarily 
BCiOud  the  issue  of  guilt  or  innocence  in  the 
charge  under  consideration.  And  it  may  be 
said  that  the  rule  is  a  good  one  for  another 
reason,  and,  that  is,  that  the  growth  of  charac- 
ter is  so  subtle  that  its  existence  can  not  al- 
ways be  predicated  of  or  based  upon  certain 
acts,  or  formulated  from  specific  conduct,  to 
which  one  can  point  as  tangible  and  satis- 
factory evidence  of  the  conclusion  at  which 
he  may  have  arrived.  A  single  lapse  from 
virtue  or  a  single  infraction  of  the  world's 
code  of  honor  majr  blast  a  character,  but  its 
growth  to  good  is  slow.  It  is  made  up  of 
namt>erless  and  infinitesimal  acts,  the  indi- 
viduality of  which  is  lost  sight  of  as  they 
pass,  and  the  aggregation  alone  remains  as  a 
monument  to  character.  A  growth  so  slow, 
a  character  so  formed,  ought  to  weigh  in  the 
consideration  of  the  probabilities  that  the  ac- 
cused has  been  guilty  of  a  specific  offense, 
which  is  inconsistent  with  it. 

Mr.  Wharton  on  Criminal  Law,  section  638, 
lays  down  the  proposition,  in  general  terms, 
that  proof  of  general  character,  subsequent  to 
the  discovery  of  the  perpretration  cS  the  of- 
fense, is  not  competent,  out  all  the  authori- 
ties cited  by  him  in  support  of  the  proposi- 
tion do  not  support  the .  conclusion.  Those 
cited  to  which  we  have  had  access  are  cases 
in  which  the  question  does  not  necessarily 
arise,  although  the  statement  of  the  law,  as 
indicated  by  Mr.  Wharton,  is  supported  by 
the  expression  of  opinion  in  the  particular 
cases.  He  also  cites  Commonwealth  v.  Sacket, 
22  J^ickeriiig,  as  supporting  the  opposite 
view,  but  on  examination  it  will  be  seen  that 
no  such  question  properly  arose  in  that  case, 
and  the  opinion  expressly  says  that  its  deter- 
mination IS  tiot  necessary  in  the  case.  The 
on]y  other  case  to  which  w.o  have  had  access 
is  that  of  Brown  v.  The  State,  46  Alabama, 
184.  In  thdi  case  the  question  did  properly 
arise,  and  the  court  referring  to  and  aisap- 
proving  the  case  of  Commonwealth  v.  Sacket, 


22  Pickering,  held  that  the  evidence  should 
be  confined  to  the  date  of  the  discovery  of  the 
perpretration  of  the  offense.  But  independ- 
ent of  authority  we  think  the  reason  of  the 
rule  applied  by  the  court  below^  in  which  the 
court  extended  the  evidence  up  to  the  time  of 
the  arrest,  would  stop  it  at  the  time  of  the 
discovery  of  the  fact  tnat  tlie  offense  had  been 
committed.  The  only  reason  for  stopping  the 
in<^uiry  at  either  point  is  that  ttie  proba- 
bilities of  innocence,  arising  from  previous 
good  character,  may  not  be  destroyed  or  embar- 
rassed by  the  fact  that  the  offense  under  con- 
sideration has  been  committed.  If  the  in- 
quiry may  be  extended  to  the  time  of  arrest 
it  may,  upon  the  same  |;round,  be  extended 
to  the  moment  of  the  trial.  But  this  can  not 
manifestly  be  done,  because  it  would  cause  it 
the  particular  offense  with  which  the  accused 
if  charged,  to  destroy  previous  good  character. 
After  the  discovery  that  an  offense  has  been 
comnlitted,  a  previous  good  character  may  be 
destroyed  and  a  bad  one  created  by  discussion 
of  the  circumstances  connected  twith  the  o& 
fense,  as  well  before  as  after  the  formal  charge 
by  lej^nl  proceedings  is  had.  To  permit  the 
inquiry  as  to  character  to  extend  oeyond  the 
time  of  the  discovery  that  the  offense  had 
been  committed  would  be  to  allow  evidence, 
based  entirely  upon  a  single  transaction, 
which  is  contrary  to  the  whole  theory  upon 
which  evidence  of  character  is  admitted  in 
support  of  the  presumption  of  innocence. 

Counsel  for  appellant  make  the  question 
thai  the  oourt  below  erred  in  refusing  to  al- 
low the  accused  to  remain  on  bail  during  the 
progress  of  the  trial.  The  record  shows  that 
Daif  had  been  previously  given,  that  the 
surety  on  the  bail  bond  was  amply  good,  that 
he  came  into  court  on  the  calling  of  the  cause 
and  offered  to  stand  on  the  bond  during  the 
trial,  and  that  the  court  refused  to  allow  this 
to  be  done,  but  ordered  the  accused  to  be 
placed  in  custody  of  the  officer  of  the  court 
At  the  time  appellant  made  the  application 
to  remain  on  bond,  and  his*  surety  appeared 
and  offered  to  stand  on  the  boqd,  appellant 
filed  an  affidavit  stating  that  his  freedom 
f^rom  custody  was  necessary  to  the  prepara- 
tion and  conduct  of  his  case.  This  we  tnink 
was  error,  and,  in  view  of  the  refusal  of  the 
court  to  allow  a  continuance  of  the  cause  on 
account  of  the  absence  of  Straus,  by  whom  an 
alibi  may  have  been  proved,  and  in  view  ci 
the  fact  that  the  personal  liberty  of  the  ac- 
cused may  have  enabled  him  to  secure  the 
attendance  of  that  witness,  the  error. is  a  re- 
versible one.  Section  188  of  the  Code  pro- 
vides that  the  accused  shall  remain  in  actual 
custody  during  a  trial  for  felony,  unlesa  his 
bail  appear  personally  in  court,  and  consent 
that  he  may  remain  on  bajlj  in  which-case  be 
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■hall  be  placed  in  actual  custody  when  the 
case  is  finally  submitted  to  the  jury. 

Bectiop  229  of  the  Criminal  Code  provides 
that  during  the  trial  of  an  indictment  for  fel- 
ony, the  defendant  shall  be  committed  to  and 
remain  in  the  custody  of  the  proper  officer. 

There  is  no  necessary  connict  between 
these  two  sections.  When  constructed  to- 
gether as  they  must  be,  their  meaning  is  that 
unless  the  bail  comes  into  open  court  and 
agrees  to  stand  on  the  bond,  the  accused  must 
be  committfSKl  tQ  the  care  of  the  officer  and  re- 
main in  custody/  but  that  when  the  bail  ap- 
pears, is  sufficient,  and  ft^rees  to  stand  bound 
on  the  bond,  the  accused  is  entitled  to  remain 
on  bail  until  the  cause  is  submitted  to  the 

''"St 

The  next  question  is  as  to   whether  the 

proof  supports  the  allegation^  of  the  indict- 
ment. It  is  alleged  that  the  bonds  claimed 
to  have  been  stolen  were  of  a  certain  descrip- 
tion, issued  by  the  City  of  Cincianati,  Ohio, 
signed  and  countersigned  by  certain  persons. 
The  evidence  admitted  was  to  the  effect^  that 
the  holder  of  the  bonds  *  purchased  them  in 
open  market  for  full  value,  that  they  were 

gnuine,  and  that  the  person  who  purchased 
em  from  appellant  paid  full  value.  Was 
such  evidence  competent  and  did  it  go  to  es- 
tablish the  fact  that  the  bonds  were  issued  by 
anthority,  were  sighed,  executed  and  deliv- 
ered? it  should  have  been  observed  that 
the  bonds  on  their  face  import  what  is  al- 
leged in  the  indictment  as  to  the  signing  and 
execution  by  authority  of  the  state,  and  that 
they  were  read  in  evidence.  We  are  of  opin- 
ion that  such  evidence  was  competent,  and 
that  from  the  evidence  indicatra  the  jury 
were  authorized  to  find  the  existence  of  all 
the  material  facts  alleged  in  the  indictment 
and  necessarily  put  in  issue^ 

For  the  reasons  indicated  the  judgment  is 
raversed  and  cause  remanded  witn  direc- 
tions for  a  new  trial. — Kentuch/  Law  Reporter. 
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•lATv  xz  BXL.  V.  jxnmiea. 

(Supreme  C&urt  of  WUeonein,) 

MAtmAMim^Pr€Uticein.^l,  MandamusisaraUyancI 
where  iMue  is  Joined  it  becomes  a  elvll  suit,  and  ia 
governed  by  the  same  rolea,  aa  to  pleading,  aa  other 
elvil  aeHona. 

S.  ABxTRMmn-^MaUer  of --Joined  with  Matter  in 
Aw*.— Matterp  in  abatement  may,  onder  the  code,  be 
Joined  in  the  answer  with  matter  in  bar. 

S.  ABATEXliifT— FWvcr  o/— Matter  in  abatement 
not  appearing  on  the  face  of  the  petition  is  not  urai  ved 
Dgr  demurrer  bnt  the  defense  may  be  Interposed  by 
answer. 

This  case  was  commenced  in  1877.  It  was 
here  on  a  former  appeal  from  an  order  over- 
ruling a  demurrer  to  the  relation,  and  a  mo- 
tion to  ouash  the  alternative  writ  of  manda- 
mm:  48  Wis.  649.  The  defendants  having 
thereafter  made  return  to  the  writ,  the  relator 


moved  to  strike  out  certain  designated  por-: 
tions  of  the  same.  The  circuit  court  granted 
the  motion  as  to  certain  portions  of  the  re* 
turn,  and  denied  it  as  to  certain  other  porr 
tions.  The  defendants  appeal  from  the  por* 
tioBS  of  the  order  striking  out  certain  portions 
of  the  return,  and  the  relator  appeds  from, 
that  portion  of  the  order  refusing  to  strike  out 
another  certain  portion  of  the  return,  and 
both  appeals  were  argued  together. 

Cassoday,  J. 

Are  the  rules  and  practice  as  to  pleadings 
in  ordinary  actions  applicable  in  cases  of 
maniamusf  The  provisions  of  the  present 
statute  entitled  '^proceedings  in  civil  actions 
in  courts  of  record,"  relate  not  only  to 
*' actions,"  but  also  to  '*  proceedings  in  the 
circuit  courts."  Sec.  2593.  Section  2600  R. 
S.  provides,  that  * 

'*  The  distinctions  between  the  actions  vA 
law  and  suits  iii  equity,  and  the  forms  of  all 
such  actions  and  suits,  nave  been  abolished, 
and  there  is,  in  this  state,  but  one  form  of  ac: 
tion  for  the  enforcement  or  protection  of  pri- 
vate rights,  and  the  redress  or  prevention  of 
private  wrongs,  which  is  denominated  a  civil 
action."  Id,  Sec.  8.  Ch.  122,  R.  S.  1858.  That 
title  also  includes  chapter  121,  R.  S.,  which 
prescribes  "  the  forms  of  pleadings  in  civil 
actions  in  courts  of  record,  and  the  rules  by 
which  the  sufficiency  of  the  pleadings  are 
determined."  (Sec.  1644  R.  S.),  and  gives  the 
requisites  of  the  only  pleadings  provided  for» 
to  wit :  a  complaint,  answer,  reply  and  de«> 
murrer.  The  statutes  also  provide,  in  effect^ 
that  whenever  any  writ  of  mandamuB  shall  be 
issued,  the  person,  body  or  tribunal  to  whom 
the  same  shall  be  directed  and  delivered,  shall 
make  return,  and  for  neglect  so  to  do  shall  be 
proceeded  against  as  for  a  contempt:  Sec. 
§450  R.  S.  And  whenever  a  return  shall  be 
made  to  any  such  writ,  the  person  prosecuting 
the  same  may  demur  or  answer  all  or  any  of 
the  material  facts  contained  in  the  same  re- 
turn; and  the  like  proceedings  shall  be  had 
thereon  for  the  determination  thereof,  aa 
might  have  been  had  if  the  person  prosecu- 
ting such  writ  had  brought  nis  action  for  a 
&lse  return :  Sec.  3461  R.  S.  But,  notwith- 
standing the  provisions  of  the  statute  referred 
to,  it  is  contended  by  the  learned  counsel  for 
the  relator  that  proceedings  by  mandamw  are 
not  affected  by  tne  code,  but  are  regulated  by 
the  rules  of  pleading  and  practice  prevailing 
at  common  law,  and  he  cites  in  support  of  his 
position,  The  People  ez  rd.  Lefever  v.  Ulster 
County,  32  Barb.  477.  In  that  case  the  der 
fendants  de*^urred  to  the  reply  or  plea  of  the 
relator  to  a  portion  of  the  return,  and  the 
court  directed  judgment  for  the  defendants  on 
th^  demurrer,  with  leave  to  the  plaintiffs  to 
amend  this  plea  on  pay meni  of. costs.    Thab 
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decision,  however,  was  reversed  in  the  court 
<vf  appeals  (M  N.  Y.  268),  on  the  ground  that 
the  piEtrticuiar  paragraph  of  the  answer  to 
whi<m  the  plea  or  reply  was  made,  was  imma- 
terial, impertinent  ana  frivolous:  Page  209: 
in  The  People  v.  Baker,  36  Barb,  it  was  held 
that :  ^  The  return  must  be  good,  tested  by 
the  ordinary  rules  of  pleading,  both  in  form 
Jind  substance,  and  stands  as  the  second  plead- 
ing in  the  case."  Some  of  the  New  York 
ouws  have  regarded  proceedings  by  mandamut 
as  an  action  for  the  purpose  of  taxing  costs. 
The  People  v.  Colborne,  20  How.  Pr.  378 : 
People  V.  Lumley,  28  How.  Pr.  172  ;  S.  C.  28 
How.  Pr.  470.  In  the  last  case  cited,  it  was 
aaid  at  general  term  bv  Mason,  J.,  giving  the 
opinion  of  the  court,  that :  ^'  If  any  question 
<can  be  regarded  as  settled  with  us  in  this 
district,  it  is  that  a  proceeding  upon  manda- 
mus, where  there  has  been  a  return,  and  the 
suit  has  gone. to  pleadings,  and  a  trial  thereon 
has  been  had,  is  hot  a  special  proceeding  un- 
der the  code,  but  an  action :"  28  Howara  Pr. 
172.  And  on  appeal  from  the  order  the  court 
of  appeals,  per  Davis,  J.,  said :  *'  It  is  not  an 
order  which  in  eflfect  determines  the  action, 
and  prevents  a  judgment  from  which  an  ap- 
peal might  be  taken  to  this  court.  It  is  not 
a  final  order  made  in  a  special  proceeding,  for 
this  is  an  action :"  28  How.  Pr.  471.  The 
other  authorities  cited  from  New  York 
by  counsel  for  the  relator,  are  to  the  effect, 
that  immaterial  matter  stated  in  the  return 
may  be  strickeii  out  en  motion  or  '*  rejected 
as  surplusage."  But  the  New  York  cases  are 
not  altogethe'r  applicable,  for  the  proceedings 
there  are  governed  by  the  statute  and  code  of 
that  state.  Section  471  of  their  code  among 
other  things  provides,  in  effect,  that  the  sec- 
ond part  of  that  act,  being  the  part  entitled 
*'  of  civil  actions,"  shall  not  affect  proceedings 
upon  mandamus. 

The  code,  as  originally  adopted  in  this  state, 
provided*'  that,  until  ttieleffislature shall  oth- 
•erwise  provide,  this  act  shall  not  aflect  proceed- 
ings upon  mandamus,"  etc. :  Sec.  365,  Ch. 
120,  L.  1856.  That  provision  was  excluded 
hv  the  revision  of  1857,  which,  among  other 
tilings,  provided  that :  *'  All  the-  forms  of 
pleading  heretofore  existing  are  abolished, 
and  hereafter  the  forms  of  pleading  in  civil 
actions  in  courts  of  record,  and  the  rules  by 
which  the  sufficiency  uf  the  pleadings  are  de- 
termined, are  those  prescribed  by  this  chap- 
ter." (Sec.  1«  Ch.  125,  R.  8.  1858)  which  con- 
sisted of  a  complaint,  answeri  reply  and  de- 
murrer as  now.  The  legislature  having  thus 
oxdoded  the  saving  clause  as  to  mandamus, 
and  abolished  all  existing  '*  forms  of  plead- 
ing "  and  all  *'  distinctions  between  actions  at 
law  and  suits  in  equity,  and  the  forms  of  all 
mich  actions  and  suits,"  can  It  still  be  main- 


tained, that  the  rules  of  pleading  and  practiof 
in  mandamus  cases  are  ndtto  be  governed  bj 
the  statute  as  to  the  sufficiency  of  such  pleaih 
ings,  but  by  the  rules  which  existed  at  com- 
mon law  T    It  is  true  that  at  common  laW| 
the  words  ^* civil  action"  would  not  induds 
writs  of  mandamus:  Commonwealth  v.  Com- 
missioners of  Lancaster,  6  Binne^,  9.    Mr. 
Bouvier  says:    ^ The  vital  idea  or  action  i% 
a  proceeding  on  the  part  of  one  person  ss 
actor  a|[^inst  another,  tor  the  infringement  sf 
some  right  of  the  first,  before  a  court  of  jaa> 
tice,  in  the  manner  prescribed  by  the  court  er 
the  law."    On  the  other  hand  a  mandamus  at 
the  common  law  of  England  was  denomina^ 
ted  a  prerogative  writ  and  was  originally  it* 
sued  out  of  the  court  of  chancerjr,  but  subsk- 
quently  out  of  the  court  of  King's  Bench, 
because  the  King  originally  sat   in    those 
courts  iti  person,  and  aided  in  the  adminis- 
tration of  justice.    Hence,  in  theory  at  least, 
it  was  not  so  much  the  individial  seeking  re- 
dress, as  the  king,  who  was  the  actor.    In  this 
countrv  it  cannot  be  a  prerogative  writ,  bat 
nevertheless  partakes  or  the  nature  of  such  a 
writ,  and  unaer  the  constitution  and  laws,  is 
issued  by  the  courts  r    Atty.  Gen.  v.  Ry.,  SS 
Wis.  512  et  seq.    Beyond  question  it  is^  how- 
ever, in  a  proper  case,  in  substance  a  civfl 
remedy  for  the  citizen  who  has  been  deprived 
of  a  clear,  legal  right,  notwithstanding  it  is 
commenced  and  prosecuted  in  the  oameof 
the  state.    The  state  is  only  a  nominal  party : 
Bowen  v.  O'Brien,  2  Carter.  431 ;  The  SUte  a 
The  Commissioners,  5  Ohio  St.  502.     The 
word  '*suit"  is  frequently  used  in  practice  as 
synonymous  with  the  words  ''civil  action,* 
but  nevertheless  it  seems  to  be  more  compre- 
hensive, and  includes  proceedings  in  chancery 
as  well  as  law .    Didier  v.  Davioson,  10  Paige, 
516.    The  word  ''  suit "  was  held  to  include  a 
writ  of  prohibition  in  Weston  «.  The  Citv  of 
Charleston,  2  Peters,  449.    Chief  Justice  liai^ 
shall,    speaking  for  the   court    there,  said: 
"  The  term  iscertainlv  a  very  comprehensive 
one.  and  is  understood  to  apply  to  any  pro- 
ceeding in  a  court  of  justice  by  which  an  in- 
dividual pursues  that  remedy  in  a  court  of 
justice,  which  the  law  afbros  him :"     Fags 
464.    One  definition  of  the  word  ''sait"  as 
given  by  Bouvier  is :    '*  A  petition  to  a  king 
or  a  great  person,  or  a  court"    Other  diction- 
aries give  similar  definitiona    In  Vermont  it 
has  beien  held  to  include  a  petition  by  a  crsA- 
itor  of  a  decedent  estate,  to  liquidate  and  to- 
cover   his   demands:    Cdderwood  «.  Colder- 
wood,  88  Vt.  176.    So  proceedings  to  condemn 
lands  for  public  use  have  been  neld  to  be  a 
suit  within  the  meaning  of  the  judiciary  md : 
United  States  v.  Block,  121,  3  Bissel,  9C8; 
Warren  v.  Wisconsin  Valley  R.  R.  Co*,  €  Bia- 
sel,  425.    In  Georgia  it  has  been  hdd  to  in- 
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elude  a  petition  for  a  writ  of  eertinrari:  Ken- 
iirix  V.  Kellogg,  32  Georgia,  435.  So  it  haabeen 
beld  to  include  procee'Iings  by  mandamus: 
McBane  v.  The  People,  60  III.  506-7 ;  Felts  v. 
The  Mayor,  2  Head,,  650.  Our  statute  on  the 
subject  of  pleading',  speaks  not  oitiy  of  "  ac- 
tions at  law  and  suits  in  equity,"  but  also  of 
/Uhe  forms  of  all  such  actions  and  suits." 
Believing  that  our  statutes  respecting  plead- 
ing and  practice  should  have  n  liberal  con- 
struction, we  £re  constrained  to  hold  that  a  pro- 
ceeding by  mandamus  is  essentially  a  suit, 
and  that  when  issue  is  joined  by  the  return, 
it  becomes,  in  effect,  a  civil  action  within  the 
meaning  of  the  statutes,  and  as  to  forms  and 
sufficiency  of  the  several  pleadings,  must  be 
governed* and  controlled  oy  the  same  rules 
"which  prevail  in  other  civil  actions.  Of 
course  the  relation  is  to  be  regarded  the  same 
08  a  complaint,  and  the  return^  as  the  answer 
io  which  a  demurrer  or  reply  mav  be  inter- 
posed. This  is  in  harmony  with  the  repeated 
adjudications  of  this  court^  Applying  the  or- 
dinary rules  of  practice  and  pleading  in  civil 
actions  to  the  ca.se  before  us,  and  we  must 
holu,  that  that  portion  of  the  order  refusing 
to  strike  out  a  portion  of  the  return,  is  not 
appealable,  for  tlie  reasons  given  in  Supervis- 
ors of  Kewanee  v.  Decker,  28  Wis.  669;  Noo- 
ns n  V.  Orton,  30  Wis.  600. 

One  portion  of  the  order  appealed  from  by 
the  defendants,  strikes  out  the  following  por- 
tion of  the  return  :  '*  1st.  That  at  the  com- 
mencement of  this  action  there  was  and  now 
is  another  action  pending  in  the  Circuit  Court 
of  Waupaca  countv  in  this  state,  between  the 
same  parties  as  this  action,  and  for  the  same 
cause  as  that  set  out  in  the  i>etition  herein." 
This  portion  of  the  answer  alleging  another 
action  pending,  is  substantiallv  in  the  form 
given  rn  2  Abbott's  Forms,  26,*  No.  749.  As- 
suming that  it  may  bo  intcri)osed  as  a  plead- 
ing, then  if  its  language  is  not  sufficiently 
definite,  the  remedy  is  by  motion  to  n.ake  it. 
inoro  definite  and  certain,  and  not  by  disre- 
garding it  or  striking  it  out  altogether :  Rcd- 
Bion  V.  The  Phoenix,  51  Wis.  298.  Assuming 
'that  it  may  be  intorpased  as  a  plea  in  abate- 
ment, then  it  it^  not  objcctionnble  as  being 
united  with  a  plea  in  b^ir,  for  it  is  settled  that 
a  plea  in  abatement  may  be  united  with  a 

{ilea  in  bar:  Freeman  v.  Carpenter,  17  Wis. 
26;  Dutcher  v.  Dutcher,  39  Wis.  652;  The 
Board  of  Supervisors  v.  Van  Stralen,  45  Wis. 
676 :  Hooker  v.  Green,  60  Wis.  271.  ^  The  plea 
in  abatement  here  was  probably  stricken  out, 
on  the  theory  advanced  by  counsel  for  the  re- 
lator, that  this  is  not  a  civil  action,  and  hence 
tfaatthe  plea  could  not  properly  be  interposed. 
But  being  held  that  it  is  a  suit,  and  event- 
nally  a  civil  action,  so  far  as  the  rules  and 
practice  as  t A  pleadings  are  ^concornod,  it  is 


unnecessary  to  consider  that  question  further. 
Nor  do  we  think  the  right  to  interpose  such 
plea  was  waived  by  demurring  to  the  relation 
and  moving  to  quash.  It  is  not  claimed  that 
it  appeared  upon  the  face  of  the  relation,  that 
there  was  another  action  pending,  and:  since 
that  is  so,  the  statute  especially  provides  that 
"the  objection  may  be  taken  by  answer:'^ 
Sec.  2653  R.  S.;  Sec.  g.  Ch.  125,  R.  S.  1858. 

For  these  rcas<ms  we  must  hold  that  the 
plea  in  abatement  was  improperly  stricken 
out.  By  the  fifth  sub  division  of  the  return^ 
the  defendants  hdvc  at  least  attempted  to  al- 
lege facts  showing  a  rescision  of  the  vote  upon 
wliich  the  liability  was  predicated.  Some  of 
the  allegations  may  justly  be  regarded  as 
vague  and  indefinite,  but  they  are  quite  as 
definite  and  certain  as  in  Rcnlnion  v.  The 
Phoenix,  supra.  If  the  relator  regai-ded  them 
as  too  indefinite  and  uncertain,  it  hiid  ita 
remedy  by  motion.  But  under  the  liberal 
rule  of  construing  pleadings  adopted  by  thid 
court,  we  are  clearly  of  the  opinion  that  it 
cannot  properly  be  regarded  as  frivolous,  so  as 
to  authorize  the  court  to  strike  out  the  same 
under  Sec.   2681  IL  S. 

For  tlie  reasons  given,  the  appeal  taken  by 
the  relator  is  dismissed,  and  those  portions  of 
the  return,  arc  reversed,  and  the  cause  is  re- 
manded for  further  proceedings  according  to 
law. — Chicago  Legal  Keics. 


6hi0  Suppeme  Goupb. 

COUXTBBXAV  r.  DUBUV  TOWNSHIP.    Vov.  81,  1S88. 

EsTOPPKii— Tax-pa YKR  kot  ICstopped  from  Enjoin* 
iNO  Tax  by  Knowlkdor  that  Monky  uas  deen 
Kecrivkd  on  Illkoal  Townbhip  noNns. 

The  act  of  April  10, 1S80,  **  toaiitlioriRo  certain  tcMrn- 
nhips  tobnild  milroniNiuid  to  IfHKO  nitd  oporato  tho 
Bnnio"  (77  Ohio  L.  165)  b»'iiij;  tiiK-oimlitiitli.nal,  (Wys- 
cavm*  V.  AtkinKon,  37  Ohio  8(.  bO),  u  tax  payor  may 
maintain  an  sicU«»n  (Hev.  Slatn.  j|  jf  r>848-r)K6l)  to  le- 
Btiain  the  f«ilIorti(»n  of  a  tax  lt!vi«*d'  for  tli<»  piiymrnt 
of  l)ond8  iaf  uod  under  l\w  act ;  ami  tlic  f.ict  tliat  the 
lionda  wore  issnrd  and  tho  nmnfy  arisint; 
from  tho  Kale  tlu'icof  %va8  rxpi-ndod  bv  the 
tniBteOK,  with  theknoMV'lpdjteof  the  plaintiflT,  in  tho 
conBtrui'tion  of  a  railroad  In  tlie  towiinliip,  >\iii<!h  en- 
hanced tho  value  of  the  property  therein,  int'luding 
that  of  tho  plaintllf,  and  waa  otherwise  UK€>ful  to  tiio 
citixena  of  the    townnhip  generally,  and    that  the 

elalntiff  did  not  <*omtnen<*<r  an  action  to  restrain  fho 
laue  or  negotiation  of  the  1>ot-dH  or  pi-osecntion  of  the 
work,  Im  not  aulllclent  to  est«»p  tho  plalntift'  from 
maintaining  such  actiim  to  roatrain  the  enfurcemout 
of  such  tax. 

Error    to    the    District   Court   of   Mercer 

connty. 

Jacob  Counterman  and  Jacob  S.  Kecth,  for 
themselves  and  otliers  alike  interested, 
brought  suit  in  the  Court  of  Common  Pleas  of 
Mercer  County,  against  the  board  of  trustees 
of  Dublin  township,  Mercer  county,  and  the 
auditor  tiiid  treasurer  of  the  county  to  enjoin 
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the  collection  of  a  tax  levied  on  the  taxable 
property  in  that  township,  under  the  act  of 
Agril  10,  1880,  "to  authorize  certain  town- 
ships to  build  railroads  and  to  lease  and  oper- 
ate the  same"  (77  Ohio  L.  165),  for  the  pay- 
ment of  bonds  amounting  to  $20,000,  issued 
under  the  act,  to  defray  the  expense  of  build- 
ing a  railroad  in  the  township.  The  ground 
of  action  was  that  th^  plaintiffs  were  tax- 
payersof  the  township,  and  that  the  act  under 
wli).}h  the  tax  was  levied  was  unconstitu- 
tional. 
The  defendants  answered  as  follows  : 
'*  The  defendants  aver  that  in  pursuance  to 
the  law  in  the  petition  averred,  such  proceed- 
ings were  duly  .had  in  compliance' with  the 
provisions  of  said  law,  thnt  the  election  pro- 
vided for  in  said  law  was  duly  hud,  resulting 
in  an  affirmative  vote  in  favor  of  providing 
said  line  of  railway;  that  afterward  the  result 
of  said  vote  was  duly  declared;  that  afterward 
boilds  were  duly  issued  to  the  extent  of  twenty 
thousand  dollars,  and  were  duly  and  regularly 
sold,  in  pursuance  of  the  provisions  of  saicl 
law,  to  persons  who  are  unknown  to  these  de- 
fendants, and  the  money  realized  therefor  : 
that  afterward  the  railroad  trustees,  who  haa 
been  duly  ap{>ointed,  expended  said  funds  in 
the  construction  of  the  railroad  as  contem- 
plated by  said  act;  that  all  of  said  several 
acts  and  things  done  were  well  known  to  the 
said  Jacob  Counterman  and  Jacob  Keeth  and 
all  persons  for  whom  they  bring  suit  asHhey 
transpired;  that  the  building  of  said  railroad 
has  largely  enhanced  the  propertv  of  the  cit- 
izens of  iSublin  township,  and  is  otherwise 
of  great  value  to  the  plaintiflb  and  to  the  per- 
sons for  whom  thejr  sue ;  that  the  plaintiflb 
and  each  of  them,  and  each  and  all  of  the 

Eeraons  for  whom  tney  sue,  stood  by,  with  full 
nowledge  of  each  and  every  step  belnff 
taken,  which  is  provided  to  be  taken  by  said 
laWy  and  well  knew  that  the  railroad  trustees 
were  about  to  issue  and  sell  the  bonds  of  said 
township^  and  appl v  the  money  to  the  build* 
ii|g  of  said  railroad,  and  that  afterward  thev 
and  each  of  them  well  knew  that  said  work 
was  pro|;res8ing.  and  that  theqr  took  no  steps 
to  enjoin  the  building  of  said  road  or  the 
issning  of  said  bonds,  until  the  said  Aind  had 
been  expended,  and  the  road  was  fully  built. 
Wherefore  the  plain tiflTs  and  each  ot  the  per- 
sons for  whom  they  sue  are  estopped." 

On  appeal  to  the  district  court,  a  de- 
murrer to  th^  answer  was  overruled,  and  the 
petition  was  dismissed,  and  this  petition  in 
error  was  filed  to  reverse  the  judgment. 

Isaiah  Pillars  for  plaintifib  in  error. 

There  could  be  no  appeal.  Morgan  v. 
Spangler,  Beardslev  v.  Foot,  14  Ohio  St.  119, 
416;  Kellogg  v.  Ely,  16  Ohio  St.  64 ;  Goodwin 
9.  Canal  Co.  18  Ohio  St.  169;  Walker  v.  Potter, 


18  Ohio  St.  85;  20  Ohio  St.  184  ;  Wrichi  ik 
Thomas.  26  Ohio  St.  846;  Mvers  v.  Quinlao, 
29  Ohio  St.  500;  The  State  v.  Mitchell,  SI 
Ohio  St.  592,  and  cases  cited. 

I.  N.  Alexander,  for  defendants  in  erroc, 
commented  on  the  same  cases. 

Okey,  C.  J. 

The  act  construed  in  Wyscaver  t;.  Atkinson, 
37  Ohio  St.  80,  and  the  act  involved  in  the 
determination  of  this  case  (77  Ohio  L.  166), 
are  in  substance  the  same, — the  latter  apply- 
ing to  no  other  than  Dublin  township,  Mer- 
cer county,  and  the  foimer  to  Beaver  town- 
ship. Noble  county,  alone, — and  for  reasons 
satisfactorily  stated  in  that  case,  they  are 
alike  unconstitutional. 

As  an  action  of  this  sort,  by  tax-pavers,  is 
clearly  authorized  (Rev  Stats.  §§  5848^851; 
Stcphan  v,  Daniels,  27  Ohio  St.  527^,  the  sole 
question  before  us  is  whether,  in  view  of  the 
matters  stated  in  the  answer,  they  are 
estopped  to  assert  the  unconstitutionality  of 
the  euit  under  which  the  road  was  constructed. 

An  act  of  the  general  assembly  in  conflict 
with  the  constitution,  is  a  merenullitv,  and 
no  one  is  estopped  to  assert  its  invalidity. 
Such  is  the  {j^eneral  rule,  and  this  is  a  matter 
to  be  determined  by  the  court  as  a  judicial 
question.  South  Ottawa  v.  Perkins,  94  U.  S. 
260, 267;  The  Slate  «.  Railway  Co.  31,  Ark.  701; 
Post    P.  Supervisors,    105  (J.  8.    667.     But 

Krties  mav,  under  special  circumstances, 
precludea  from  availing  themselves  of  such 
infirmity.  Where  one  actively  intervenes  U) 
secure  tne  passage  of  an  act  or  the  expendi- 
ture of  money  m  pursuance  of  it,  or  where 
one,  with  knowledge  that  improvements  are 
in  progress  on  his  lands,  under  authority  of  a 
legislative  enactment,  permits  the  Work  to 
proceed  without  objection,  there  is  much  rea- 
son for  saying  he  should  not  be  permitted  t' 
plead  that  such  statute  is  unconstitutional. 
Ferguson  v.  Landram,  1  Bush.  548 :  s.  e.  5ib. 
280;  approved,  The  State  v.  Mitchell,  81  Ohio 
St.  592,  610 ;  and  see  cases  cited  by  counsel, 
and  Daniels  v.  Tearnev,  102  U.  8.  415,  421. 
But  the  same  reason  cfoes  not  apply  where 
there  is  only  inaction,  and  the  '^duty  to  speidc 
ought  to  be  very  imperative  to  make  mere  si- 
lence operate  as  an  estoppel."  Gooley  on 
Taxation,  578.  If  we  should  hold  the  plaint- 
iSs  to  be  estopped  on  the  facts  here  set  forth, 
we  would,  in  effect,  require  every  property 
owner  to  determine  at  his  peril,  in  advance 
of  the  expenditure  of  any  money  under  the 
authority^  of  the  act,  whether  such  act  was 
constitutional,  and  incur  the  necessary  ex- 
pense of  obtaining  a  judicial  determination 
of  the  question.  And  he  would  thus  become 
not  only  the  guardian  of  his  own  property 
rights  in  that  regard,  but  charged  with  the 
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4)Dt7  of  oon trolling  the  conduct  of  the  oflBcen 
pnyvided  by  law  ff>r  the  township. 

We  Are  clear  that  the  doctrine  of  estoppel 
can  never  be  rightly  applied  to  the  factn-tiere 
presented.  But  the  holders  uf  the  bonds  are 
not  before  us.  Moreover,  the  question  as  to 
the  liability  of  the  owners  of  lots  abutting  on 
a  street  iniproved  under  an  unconstitutional 
act,  to-pay  an  asses-^ment  for  such  improve- 
ment, 18  presented  in  other  cases  which  have 
been  submitted  but  not  decided.  For  these 
reasons  this  opinion  is  confined  strictly  to  the 
question  of  estoppel  on  the  facts  set  forth  in 
tne  statement  of  the  case. 

Judgment  reversed. 

[To  appear  in  38  Ohio  St.] 
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FRAri>ui.KXT  CoxvRVAKcs— f^itcjirorOiRiiol  Recover 
I  liaH-  Ptojiertjif. — Wliers  ilierc  waMun  unsettled  pari- 
j  iiertiliip  HciNHini,  and  uiie  of  tho  uarlners  purchased 
I  land  and  had  the  title  made  to  hin  wife  for  the  pur- 
!  puiM*  or  *'  miiring  his  partnei^  into  u  Nettiement,"  na  he 
:  expreKsed  it,  and  after  h  full  iiettlement  of  the  part- 
I  nt'nihip  atTiiirs,  tho  wife  luivintf  died«  upon  a  bill 
i  being  aieU  b}'  the  buslmnd  afruinst  tho  liHrsof  the 
I  wire  \o  have  a  trnat  in  Miid  land  declared  in  hi8  favor, 
I  lidti,  tliiit  having  ihuh  placed  liiM  pri*}>crty  for  the 
j  puri>u}fe  of  liindoring  and  delaying  his  creditors,  a 
!  ct»url  of  o<|uhv  nin  grant  hini  no  reli«'f,  BttrtMt  x, 
Jptrilrtt,  S.  i  \  Nrb..  IHh-.  b,  18S2. 

'  DKED—lk'fitciy  i*f — Whai  CbM«/«7fr/r«.  —  Anything 
:  done  Ijv  amntor  Troni  whioh  it*  ia  apfwrent  tliat  a  de- 
livery Is  intonded,  is  sufflt-ien  t  to  sliuw  a  del  I  verv,  and 
!  nu  particular  act  or  words  are  neeeiwary.  A  delivery 
may  l)c  preMum«d  from  tlie  iK>sse8sion  of  the  grantee. 
If  a  deed  is  doHvered  to  the  grantee,  although  with 
the  understanding  that  the  wire  of  the  grantor  shall 
sftorward  execute  it,  this  being  solelv  for  the  bencAt 
of  .the  grantoi-  he  may  waive  It  and  the  delivery  is 
complete.  It  is  only  when  the  deed  is  delivered  to  a 
thini  luirtv  that  ii  can  be  held  to  be  an  escrow, 
BriaaiH  v.^  Work,  8.  V.  Neb..  Dee.  8, 1882. 

1.  AoKNCi' — I'iuckane    tfpou    Credit. — ^lu     the    ab- 
sence of  expriefM  authority  or  a  custom  of  tlie  trade  to 
buy  upon  credit,  an  agent  whf»  is  furnished  with 
funds  t<»  make  purchases  can  not  bind  his  principal 
;  by  a  purci«Hse  upon  credit.    2.  If  goods  are  sold  to 
;  such  agent  upon  credit,  and  arc  by  iiim  delivered  to  the 
:  principal,  the  latter  will  not  be  liable  to  the  vendor  un- 
I  less  he  received  the  goods  knowing  them  to  have  been 
!  bouplH  on  eredit,  or  that  he  liad  no  funds  in  the  bands 
of  the  agent  at  the  time  sufficient  to  pay  forthe  goods. 
8.  In  an  action  upon  contract  for  the  purchase  price 
of  goods  sold  and  delivered  to  the  defendants  through 
their  agent,  if  the  proof  shows  that  the  goods  were 
not  sola,  but  were  merely  held  in  store  for  tbeplaint- 
Iff  by  the  agent,  and  were  by  him  afterwards  deuyered 
by  tne  defendants,  who  converted  them  to  their  own 
use,  there  can  be  no  recovery,  unless  the  complaint 
be  amended.    Whether  an  amendment  should  be  per- 
mitted in  such  case,  oacere.    4.   In  such  an  action  It  is 
competent  for  the  defendanu  to  show,  in  order  to 
disprove  a  sale,  that  the  plaintiff  had  arrested  the 
agent  for  the  conversion  of  the  goods  stored  with 
him.    KamarowMki  v.  Kmmdick,  R.  C.  Wis.,  Oct.  81, 
18K2. 


^  Si'ATUTK  OP  Khauds  —An  agreement  for  a  share  in 
profits  upon  sale  of  land  is  not  within  the  statute 
when  suit  is  brought  before  maturity  of  notes  re- 
ceived In  payment  of  consideration  money  for  the 
land.  Where  the  daim  Is  not  for  consideration 
money  in  sale  of  lands,  but  for  share  in  profits,  and 
where  tlie  obligation  to  pay  the  claim  in  contention 
does  not  affect  the  title,  out  is  based  upon  a  contract 
for  services,  the  agreement,  though  by  parol,  is  not 
void  under  the  statute  of  frauds.  An  interest  in  con- 
tingent profits  arisiqg  from,  a  sale  to  be  made  there- 
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after  does  not  give  an  interest  in  the  land  itself. 
Wliere  the  party  who  made  the  sale,  in  the  proceeds 
Of  whl^li,  an  profits,  a  claim  is  made,  received  as  the 
eonsideratlon  money  mites  which  were  not  due  wlien 
«nl|  was  brought,  it  is  held  nndcr  circnmstancf*s 
allowing  thst  they  were  held  as  money,  that  the  suit 
wa»  not  prematuH'lv  brought.  Jicujamiu  v.  Zeil  et  al., 
8.  C.  Pa.,  Oct.  2, 1882. 

AnB!<iT—  When  PerwnrUly  lAabte, — An  agent  Is  lisble 
perwnuilly  to  a  party  with  whom  lie  denU,  (I)  where 
lie  makes  a  TalHe  reprefteiitation  of  his  authority  witli 
Intent  to  ilet-eive;  (2)  where  witli  knowledge  of  his 
want  of  authority,  but  without  intending  any  fraud, 
he  HNSumes  to  atrt  as  though  he  were  fully  authorized, 
and  (3)  where  he  undertakes  to  act  boua/kie,  lielicving 
he  haw  authority,  but  In  fart  has  none.  Kroegt*r  v. 
PUeaim^  S.  C.  Pa.,  Nov.  20, 1882. 

ALTKRATio!f  OF  Instrumbxt— /mmaferw/. — Whcm, 
after  the  signing  of  a  promissory  note  by  a  surety,  it  is 
discovered  that  the  nnme  of  tlie  piiyee  is  erroneous, 
and  the  same  in  corrected  by  the  principal  debtor 
without  tlie  surety's  knowledge  or  I'oiisent,  this  dof*s 
not  constitute  such  a  maierlal  alters tioii  as  to  dis- 
chsnre  thesurety  from  liability  on  the  note.  Lntshaw 
▼.  HiUAeHel,  S.  C,  Pa.,  Ocr.  2. 1882 ;  12  W.  N.  C.  334. 

I?csnRANrx,  LiTFR— iSt'pn/adbn  in  P*tlicy  offBinH 
A^tsignwient — A  stipulation  in  a  oertiflmte  of  Insur- 
aiii«  that  the  certificate  may  be  aKsigned  only  with 
the  consent  in  writing  of  the  asHoctation  is  an  essen- 
tial featuieof  the  contract,  and  no  transfer  without 
auch  assent  will  be  vslid.  The  re(*elpt  by  the  as8o«*ia- 
tion  of  asscHsmenta  on  such  a  certltH'ate  from  a  vol- 
unte«*r  is  not  a  wsivor  of  such  condition,  and  is  no 
evidence  of  a  recognition  by  the  association  of  the 
validity  of  ah  aHsignnieiit  to  such  volunteer. 
Katitmat  Muf.  Aid  Am'h  v.  Lupoid,  8.  (\  Pa.,  Oct.  2, 
1882 ;  12  W.  N.  C,  330. 

NBOOTiAnT.B  Papbr— ^/£om«y'«  FeM^NrgotiabHity 
— It  is*  a  iiecessnry  quality  of  negotiabln  paper 
that  it  should  l»o  simple,  certain  and  unconditionHl ; 
and  a  note  containing  a  promise  to  pay  attorney's 
fees  for  coUo<*lion,  If  action  oe  brought  tliereon,  is  not 
a  negotiable  note,  and  will  not  exclude ei|uities  in  the 
hands  of  tlilrit  parti»»s,  if  purchased  before  due.  Qar- 
T'ttwn  V.  Pinrdy,  8.  C.  Dakota,  Nov.  13, 1882 ;  14  N.W., 
Rep.,  100. 


6hio  SuppeFRe  Goupb  RepePb. 


Box.  JoBX  W.  Okbt,  Chiff  Jmttk: 

Jmdffet : 
no!f.  William  Wiiitk.  Hon.  Grobqb  W.  McTltaisb. 

Hum.  W.  W.  Johxiux.  Hon.  KiriiOLAi  Lokowortii. 


COlumbfM,  OhiOf  Jan.  0^  1883. 

GENERAL  DOCKET  DECISIONS. 

Ko.  5.  Joseph  us  Martin  et  a1.  v.  Orson  Lapham  ot 
al.  Krr«>r  to  the  District  Court  of  Marion  County. 
Judgment  affirmed  without  penalty.  To  be  reported 
hereafter. 

06.  William  Backus  et  si.  v.  Aurota  Fire  and  Marine 
Insurance  Company.  Error  to  the  District  Conrt  of 
Cuyahoga  County.  Dismissed  by  plaintlfft  in  error, 
ana  at  their  coats, 

247.  Henry  Teeters  v,  Anthony  Darelon.  Error  to 
the  District  Court  of  Vinton  County.  Death  ofplaint- 
Sff  ill  error  suggested,  ai|d  on  motion  of  Jane  Teeters, 
executor  of  his  last  will  and  testament,  ordered  that 
the  action  stand  revived  in  her  name. 

272.  Joseph  Berger  et  ox.  v.  Joehna  Mefford.  Error 
to  the  District  Conrt  of  Brown  County.  Dismissed 
by  agreement  at  cost  of  plaintiff  in  errOh 


775.  Mary  U  Neil  r.  William  A.  Neil.  Error  to  the 
District  Court  of  Franklin  Coanty.  Judgment  of 
the  district  court  reversed  oh  the  groand  that  it  erred 
in  holding  there  was  no  Jurisdiction  to  review  ths 
Judgment  of  Cotiiintm  pleaa,  an4  cause  remanded  to 
the  district  court  for  further  proceedings.  There  will 
be  a  report  hereafter. 

021.  Francis  McBride  et  al.  e.  Priscilla  Morrow. 
Ermr  to  the  District  Court  of  Carroll  County.  Dis- 
missed at  ciK^t  of  plaintifT  in  error  as  per  agreement 
on  file. 

MOTION   DOCKET  DECISIONS. 

No.  1.  The  State  of  Ohio  on  relation  of  FranlcliD 
Myers  v,  William  If.  Gibs«>n,  Adjutant  Geiicrsl. 
Motion  for  mandamua.  Motion  dismissed  at  the 
cost  ol  the  relator. 

2.  Tlio  State  of  Ohio  on  relation  of  James  Wellinan 
r.  William  H.  Gibson,  Adjutant  G«neral.  Motion  for 
niandnnius.  Motion  dismissed  at  the  cost  of  the 
relatf>r. 

3.  Harris  W.  Newell  et  si.  v.  Adams  A  Orr.  Motion 
for  leave  to  am«'nd  printed  retard  in  cause  No.  421  on 
the  General  l>o<*ket.  Motion  dismissed  at  cont  of 
plaintifft. 

4.  Jacob  E.  Bloom  t>.  United  Railroads  Stock  Yard 
Co.  Motion  to  discharge  the  preliminary  injunction 
in  cause  pending  in  the  C<iurt>of  Common  Plca^  of 
namilt<»n  County.  Motion  stricken  from  the  do«:ket 
for  want  of  Jurisdiction. 

5.  Samuel  Thomas  et  al.  v.  Em  mitt  J.  Periiie.  Mo- 
tlcm  to  dismiss  cause  No.  338  on  the  General  Docket 
for  waut  of  printiid  record.    Motion  dismissed. 

7.  John  Gurney  v.  Henry  D.  Gnmey  ot  al.  Motion 
for  811  order  fixing  amount  of  undertaking  In  cause 
No.  1077  on  the  Geueral  Docket.    Motion   dismissed. 

9.  Jonah  Pierce  v,  George  W.  Wells.  Motion  to  ts- 
cate  former  order,  snd  to  strike  the  transcript  f mm 
the  files  in  cau>o  No.  70  on  the  General  Docket.  Mo- 
tion overruled. 

10.  Henry  Longnecker  v.  Samuel  Emcri<*k,  Guard- 
ian, dfcc.  Motion  U\  vacate  Judgment  and  reinstate 
causo  No.  471  on  the  Gouerul  D4K*ket  of  term  188^ 
Motion  overruled. 

14.  James  R.  Hiilso  et  al.  v,  Enoch  T.  0»fnand  et  si. 
Motion  to  dislnis^4  cauHO  No.  134  on  tlie  GencnJ 
DfM-ket,  for  want  «if  order  allowing  bill  of  exceptions. 
Motion  granted. 

12.  The  State  of  Ohio  on  relation  of  .Tames  E.  Camp- 
bell V,  Charles  Foster,  Governor,  and  Charlc&i  Towns- 
end,  Sei*retiiry  of  State.  Muti«>ii  and  Hupplemental 
motion  for  alternative  mandamus.  Motion  overruled. 
Tlicre  will  Ix^a  report  hereafter. 

13.  Erastus  M.  Winegaruor  v.  The  State  of  Ohio. 
Motion  for  leave  to  file  a  petition  in  error  to  theOiiirt 
of  Common  Pleaa  of  Marion  County.  Motion  over- 
ruled. 

14.  William  Smith  v.  The  State  of  Ohio.  MoUon 
for  leave  to  file  a  petition  in  error  to  the  Oourt  of 
Common  Pleas  of  Darke  County.    Motion  overruled. 

15.  The  State  of  Ohio  v.  L.  B.  Martin  et  al.  Motion 
for  leave  to  file  a  bill  of  exceptions  to  the  Court  of 
Common  Pleas  of  Brown  County.    Motion  granted. 

16.  Union  Mutual  Life  Insurance  Co.  v.  Eva  Reif. 
Motion  to  restore  cause  to  its  original  place  on  the 
Docket.    Motion  granted. 

17.  Robert  Ii^nis,  Jr.  v.  John  Schlanchi.  Motion 
for  an  order  that  defendant  file  additional  andertsk- 
ing  in  cause  No.  1168  on  the  General  Docket.  Motion 
overruled,  on  the  ground  that  application  for  execu- 
tion mav  foe  made  to  the  court  of  common  pleas,  the 
undertakinff  given  In  this  caae  not  operating  to  supers 

I  sede  execution. 
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THE  PROPSB  PUVI8HMSHT  OF  CBIMIHAL8. 

The  following  is  .an  address  by  Hon.  M.  D. 
Follett,  of  Marietta,  0.,  delivered  before  the 
State  Bar  Association  of  Ohio,  at  Cincinnati, 
December  27,  1882. 
Brethren  of  the  Ohio  State  Bar  Association : 

You  have  directed  me  to  speak  of  the  proper 
punishment  of  criminals  and  the  restoration 
to  citizenship  of  those  discharged  from  con- 
finement. 

In  this  paper  I  have  freely  used  material 
wherever  found. 

The  statement  of  this  subject  does  not  cate- 
gorically affirm  that  proper  punishment  will 
restore  the  criminal  to  gooa  citizenship,  but 
it  suggests  at  least  the  possibility  that  proper 
punishment  may  be  an  important  power  in 
gaining  such  a  desirable  ena. 

This  subject  should  receive  the  closest  study 
and  the  enlightened  wisdom  of  the  lawyer, 
the  jurist,  and  the  statesman.  The  fact  that 
in  one  year  in  these  United  States  there  have 
been  twenty-five  hundred  murders,  and  but 
about  one  hundred  murderers  legally  bung, 
and  that  some  one  hundred  lynchings  have 
taken  place  during  the  same  time,  and  that 
assassination  has  oeen  enicouraged  by  a  gov- 
ernor of  a*  state,  speaks  in  language  unniis- 
takable,  and  in  tones  that  should  startle  every 
lover  of  law  and  order. 

Montesquieu  said,  '*  Every  punishment 
which  .does  not  arrise  from  absolute  necissity, 
is  tyrannical."  And  Marouis  Beccaria  saici, 
"  Every  act  of  authority  ot  one  man  over  an- 
other, for  which  there  is  not  an  absolute 
necessity,  is  tyrannical."  If  these  be  true — 
and  who  denies  their  truth? — the  greater  part 
of  punishment  in  all  past  time  has  oeen 
tyrannical;  and  not  onlv  enlightened  Europe, 
but  our  own  land,  has  been,  and  is,  suffering 
by  reason  of  the  innocent  made  criminals, 
and  of  prisoners  wronged  and  tortured,  through 
the  practical  working  of  unwise  criminal  laws 
and  prison  discipline,  and  through  the  cruelty 
and  greed  of  those  who  administer  the  laws 
and  control  prisoners  for  private  ends  and 
gain. 

But  a  new  era  has  commenced.  The  influ- 
ence of  Dr.  Bray,  Pope  Clement  XL,  Bishop 
Butler,  Blackstone,  John  Howard,  Dr.  E.  C. 
Wines,  and  many  others^  has  been  felt. 

Crime  has  been  studied  in  its  nature,  its 
motives,  and  its  effects.  Criminals  have  been 
studied  as  to  their  origin,  surroundings,  and 


education,  their  lives,  and  the  motives  that 
led  to  their  criminal  acts. 

It  has  been  found  that  the  criminal  may  be 
such,  at  first,  by  force  of  circumstances,  be- 
cause weak,  because  in  want;  by  desire  to  aid 
a  brother,  a  widowed  mother,  a  sick  sister, 
child,  or  wife ;  or  perhaps  by  wish  to  get  back 
what  has  been  unjustly  taken;  orperadven- 
ture  by  a  determination  to  avenge  the  wrongs 
of  self,  a  sister,  or  a  wife:  as  well  as  because 
of  depravity,  ungovernable  passion,  and  deep- 
rooted  malice  of  heart. 

In  many  a  criminal  it  has  been  found  that 
the  whole  is  not  corrupt.  There  still  lived 
within  nim  much  of  a  noble  man.  that  might 
be  quickened,  improved,  and,  with  the  active 
energies  of  the  will — with  superhuman  help — 
could  control  and  direct  the  after  life  of  a  true 
and  upright  man,  and  a  useful  citizen  of  the 
state. 

This  fact  has  been  proved  many  a  time ;  and 
living  examples  of  this  proof  have  been  shown 
in  Italy,  in  Spain,  in  France,  in  several  States 
of  Germany,  in  England  and  Scotland  and 
Ireland,  in  Kussia  itlso,  and  in  Australia,  and 
in  several  of  these  United  States,  including 
Ohio. 

Protestant,  Catholic,  Greek,  and  Scientist 
have  each  borne  witness  to  this  truth,  and 
united  in  its  demonstration. 

In  A.  D.  1704,  Tope  Clement  XI.  wrote  in 
marble  and  placed  in  the  wall  of  the  prison 
St.  Michael,  in  Rome,  ^^  Parum  est  improbos 
coercire  poeria^  nisi  boTios  tfiicias  disciplina  " — '*It 
is  of  little  use  to  restrain  criminals  by  pun- 
ishment, unless  you  leform  them  by  eauca- 
tion." 

And  in  A.  D.  1857,  in  the  Supreme  Court  of 
Ohio,  in  Bobbins  v.  the  State,  8  Ohio  St.  p  174, 
Chief  Justice  Bartley  says,  ^The  legitimate 
purpose  of  criminal  punishment  being  the 
sajety  of  the  community  and  its  individual 
members,  by  preventing  the  commission  of 
crime,  it  is  the  duty  of  Government  to  en- 
deavor to  reform  rather  than  to  exterminate 
offenders.  And  experience  has  taught  that 
the  objects  of  the  criminal  law  are  better  at- 
tainea  by  moderate  but  certain^  than  by  severe 
and  excessive^  penalties." 

Crime  degrades.  The  commission  of  crim- 
inal acts  degrades  the  man,  and  weakens  his 
better  faculties.  Often  the  criminal  has  sunk 
so  low  that  of  himself  he  cannot  exercise  ri^ht 
self-control.  In  the  perpetration  of  the  crim- 
inal atit  he  struck  a  blow  at  good  government 
and  lost  his  claim  to  good  citizenship ;  and 
his  arrest,  trial,  conviction  and  punishment 
should  seek  not  only  to  punish  the  crime,  and 
to  stop  further  criminal  acts,  and  thus  to  pro- 
tect society :  but  all  these  should  be  so  con- 
ducted as.  It  possible,  to  seewre  the  mparatiion  of 
the  man  from  the  crime,  and  to  lessen  the 
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number  of  criminals,  and  to  restore  to  the 
ranks  of  good  citizens  a  man  able  and  willing, 
by  his  acts  and  by  his  life,  to  protect  society 
in  Us  highest  interests. 

So  far  this  desired  end  has  not  been  attain- 
able: and  why? 

Call  up  before  you,  if  possible,  the  jai}s  and 
the  prisons  of  our  land;  and  call  to  mind  our 
criminal  jurisprudence,  and  prison  discipline. 
Gather  into  one  vast  exposition  the  places  of 
detention,  and  the  places  of  punishment,  and 
of  reform.  Look  into  them,  and  through 
them ;  and  study  the  prisoji  discipline  and 
the  prisoner,  whether  in  workshop,  quarry  or 
dun|[eon;  and  the  recMnu  of  faUute  will  be 
manifest,  and  no  further  reasons  vAy  need  be 

BOUffht. 

If  the  best  interests  of  society  and  of  the 
criminal  are  soufj^ht  by  and  through  the 
treatment  of  the  criminal,  there  must  be  pro- 
vided proper  places  of  detention,  for  labor,  re- 
flection, teaching  and  moral  instruction ;  and 
also  for  the  prisoner  to  show  by  gradual  self- 
control,  the  virtue  and  manhood  that  prove 
him  worthy  of  freedom,  of  confidence  and  of 
citizenship. 

To-day  Ohio  has  but  few  places  that  could 
be  called  proper  places  either  for  detention  or 
for  imprisonment ;  and  Ohio  is  in  advance  of 
the  majority  of  her  sister  states :  but  she  is 
not  in  the  lead  where  she  might  oe. 

Many  of  her  jails  and  prisons  are  moral 
nuisances,  nurseries  of  crime.  The  keepers 
of  most  of  them  will  tell  you,  as  last  sprine 
the  keeper  of  the  Hamilton  county  jail  told 
me  there,  *'  no  person  was  ever  made  better  by 
being  put  in  here ;  but  the  bad  have  been 
made  worse  in  here,  and  some  who  were  in- 
nocent when  put  in  here  have  been  led  into 
a  life  of  crime  by.  being  put  in  here."  No 
comment  is  needed ;  and  what  county  in 
Ohio  can  give  a  better  report  ? 

But  I  am  now  told  that  a  change — a  ^reat 
improvement — has  taken  place  in  Hamilton 
county  jail  sinclsthat  statement  was  made,  and 
that  the  bench  in  Cincinnati  had  much  to  do 
in  causing  that  improvement.  The  bench  and 
the  bar  of  Ohio  are  not  clear  in  this  matter. 

Proper  punishment  will  do  iustice  to  the 
accused  and  to  the  criminal.  Now  our  laws 
.  fiirnish  no  adequate  redress  or  compensation 
to  the  innocent  man  who  is  arrestea,  is  com- 
pelled to  leave  his  family  in  want  and  suffer- 
ing, is  put  into  jail  with  criminals,  is  treated 
like  a  criminal :  and  at  the  end  of  months,  or 
perhans  years  tne  doors  are  opened  and  he  is 
turned  out  to  beg  his  way  home,  or  do  worse, 
and  to  smart  under  his  wrongs  unavenged. 
How  loHR  shall  such  thinss  be  ? 

The  enatLXkd  dgedmmghi  by  punishment,  and 
the  idea  of  the  same  tluit  is  imprmed  upon  the 
priwmer^  has  much  to  do  with  nis  reform. 


All  experience  has  shown  that  no  criminal 
has  been  made  better  simply  by  suffering  or 
hars^  treatment;  or  when  the  greed  and  gain 
of  the  cofidradUyr  is  known  to  be  the  power  that 
drives  to  privation,  to  hard  toil  ana  suffering, 
to  loss  of  health,  and  even  to  death  ;  but 
proper  punishment,  set^rv  and  hoard  to  endure, 
may  lie  so  adjusted  with  hope^  a  prospect  qf 
lighter  punishment  and  ultimate  compara- 
tive freedom,  that  the  criminal  will  volun- 
tarily try  to  use  his  best  efforts  to  work  his 
wa>  from  privation  and  hard  usage,  through 
grades  of  comparatively  lighter  punishment, 
to  almost  full  liberty  and  self-control. 

When  the  prisoner  is  made  to  understand 
that  the  severitjr  of  his  punishment,  as  well 
as  its  duration,  is  in  his  own  control,  that  he 
may  earn  better  food,  better  clothing,  better 
treatment ;  his  will,  his  assent,  is  gained, 
and  he  works  with  active  energy  to  secure 
these  desirable  thingi^ 

The  prisoner  is  thus  taught  that  bad  con- 
cuct  does  not  pay,  that  giKKi  conduct  brines  its 
rewards;  ana  ne  gains  ^elfcontrol,  auu  be- 
comes better  and  Btningen  morally,  with  each 
(lavV  experience. 

L(x>k  at  a  ftMv  cases  of  experience  re- 
ported. 

Fifty  years  ago  at  Munich,  Bavaria,  Coun- 
cilor VonOber^mier  was  appointed  director  of 
the  State  Prison.  There  were  imprisoned  the 
worst  classes  of  convicts,  sent  there  for  terms 
from  eight  years  to  that  of  life.  There  were 
more  than  six  hundred  prisoners  in  the  worst 
state  of  insubordination  and  chronic  revolt. 
The  prisoners  were  chfiined  together  in  gangs, 
and  attached  to  each  was  an  iron  weight, 
which  the  strongest  found  difficulty  in  drag- 
ing.  The  guaro  consisted  of  one*  hundrra 
soldiers,  who  did  duty  in  every  part  of  the 
premises,  even  in  the  workshops  and  dor- 
mitories. Twenty  to  thirty  blood  hounds 
were  let  loose  at  night  in  tne  passages  and 
courts,  to  keep  w&tch  and  ward.  ^ 

Von  Obermaier  ivm/edUUdy  lightened  the 
chains  and  weights.  The  dogs  and  nearly  all 
the  guards  wBre  disposed  with. 

The  prisoners  were  treated  so  justly  and 
with  such  genuine  christian  regard,  that 
their  confidence  was  won,  their  will  ^gained, 
and  their  co-operation  secured  in  the  work  of 
their  own  imprcvemenL  Prisoners  of  the  best 
character  were  substituted  as  overseers  in 
the  woikshopSy  for  officers  from  outside.  If  a 
prisoner  transgressed  ^  regulation,  his  cooi- 
rades  would  say  to  him,  *4t  is  forbidden  f  and 
it  rarely  happened  that  he  did  not  yield  to 
t^is  admonition.  Numerous  workshops  were 
established,  and  many  trades  taught;  and,  be- 

irond    their  support,  all  thejir  earnings  be- 
onsed  to  themselves. 
Tne  number  of  reformations  effwted  under 
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this    SN'stem,  was  something  extraordinary. 
Few  comparatively,  relapsed. 
The  reality  of  these  results,  is  attested  from 

Esrsonal  observation,  by  Sir  John  Millbanke. 
ritish  Envoy  to  the  Court  of  Bavaria,  ana 
by  Mr.  George  Combe,  of  Scotland. 

Also  take  the  case  of  Mettray,  near  Tours, 
in  France,  established  over  forty  years  ago  by 
M.  Demetz,  for  juvenile  delinquents.  The  re- 
sult is  that  less  than  jivt  per  cent  return  to 
crime ;  all  the  rest  become  honest,  industrious, 
useful  members  of  society. 

From  A.  D.  1835  to  A.  D.  1850,  a  period  of 
fifteen  years,  an  experiment  in  prison  disci- 
pline of  extraordinary  boldness  and  success, 
was  conducted  by  Col.  Montesinos,  an  officer  of 
the  Spanish  army,  at  Nahutia,  Spain.  The 
average  number  of  prisoners  under  his  care 
was  one  thousand.  Prior  to  his  incumbency 
the  system  hadbeenoneofsternc(»ercion,  and 
the  mean  proportion  of  relapses  had  been  from 
thirty-five  to  forty  percent,  and  recommittals 
had  run  up  to  nfty,  sixty  and  even  to 
seventy  per  cent.  Gradually  for  this  coercion 
discipline,  he  substituted  a  discipline  by  moral 
forces.  One  by  one  he  introduced  new  trades, 
till  the  number  practiced  amounted  to  forty- 
three  ;  and  he  allowed  each  prisoner  to  choose 
the  trade  he  would  learn. 

Onefourth  of  the  profitsof  the  labor  was  given 
to  the  prisoners  for  immediate  use ;  one-fourth 
was  reserved  to  be  paid  to  them  on  their  dis- 
charge ;  and  only  the  remaining  half  went  to 
the  establishment.  So  great  was  the  stimlus  to 
industry  supplied  by  a  participation  in  their 
earnings,  that  the  moiety  left,  after  appro- 
priating one-half  to  the  prisoners,  sufiicea  for 
all  expenses,  without  a  dollar^s  aid  from  the 
Government. 

Noi^  what  was  the  effect  of  this  system,  as 
regards  relapses  ? 

For  the  first  two  years  no  impression  was 
made;  the  proportion  of  recommittals  re- 
mained as  before.  Aggregating  the  results 
for  the  next  ten  years  of  his  adniinistration, 
not  more  then  (me  percenL  returned  to  a  life  of 
crime ;  and,  during  the  last  three  years,  not 
afolitary  man^  who  nad  been  subjected  to  the 
discipline  of  the  prison,  came  back  to  it. 

Does  this  seem  wonderful  to  any  ?  After 
smch  proofs  the  greater  wonder  is,  that  we, 
and  ail  others,  have  not  adopted  his  system. 

Colonel  Montesinos  seized  those  great  prin- 
ciples which  the  Greater  has  impressed  on  the 
human  soul,  and  moulded  them  to  his  purpose. 
He  aimed  to  develop  manhood,  not  to  crush 
it ;  to  gain  the  will,  not  to  coerce  the  bodv  ; 
to  secure  the  co-operation  of  the  prisoner  by 
kindness,  not  to  awaken  his  hostility  b^ 
harshness  and  severity.  He  acted  upon  bis 
men  not  otAj  by  urging  them  to  self-control, 
self  discipline,  and  seu-reformation;  but  he 


gave  them  an  interest  in  these  great  attain- 
ments. He  encouraged  and  enabled  them  to 
raise  their  position,  step  by  step,  by  their 
own  industry  and  good  conduct.  And  finely, 
he  discharge'ct  them  before  the  expiration  ot 
their  sentences,  and  the  hope  of  this  was  ever 
kept  before  them,  when  he  has  satisfied  him- 
selr  that  they  desired  to  do  well ;  that  they  had 
acquired  the  power  and  the  wUl  to  earn  an 
honest  living ;  and  that  they  had  attained  to 
such  a  degree  of  self-command  as  to  say  ^*  No" 
to  the  tempter. 

In  A.  D.  1840,  Alexander  Maconochie,  a 
captain  in  the  British  navy,  commenced  an 
experiment  in  prison  discipline  in  the  penal 
colony  of  Norfolk  Island,  Australia,  which 
unhappily  terminated  in  A.  D.  1844 ;  but 
within  that  brief  period  of  four  vears,  moral 
transformations -were  wrought  which  seemed 
little  less  than  miracules.  At  that  time 
Norfolk  Island  contained  1,500  convicts  of  the 
very  worst  classes,  sent  out  from  the  mother 
country. 

He  saw  clearly  that  as  regards  criminab, 
the  best  service  to  society  is,  to  reform  them : 
and  he  saw  that  they  can  not  be  reformea 
against  their  own  consent,  nor  without  their 
free,  personal  co-operation.  The  problem  was, 
how  to  secure  the.'ce  essential  conditions. 

He  asked,  what  is  the  fundamental  foicce 
which,  in  free  society,  stimulates  men  to  in- 
dustry, order,  virtue  and  pietv'?  It  is  hope ; 
hope  of  a  livins:,  hope  of  weafth,  hope  of  in- 
fluence, hope  of  ease,  hope  of  the  respect  and 
love  of  their  fellows,  l\ope  of  forgiveness,  hope 
of  heaven.  The  form  which  this  hope  usu- 
ally takes  in  free  life,  is  wages,  or  money,  and 
that  which  monev  procures. 

Machonochie  devised  a  svstem  of  marka^ 
whose  operation  in  prison  should  be  similar 
to  that  of  wa|;es  outside.  And  his  plan  pro- 
posed to  substitute  for  sentences  measured  by 
time,  so  inatny  hundred  or  so  many  thousand 
good  marks,  to  be  earned^  as  the  sole  condition 
of  release,  by  diligence,  study,  and  general 
good  conduct.  He  thus  placed  the  fate  of  the 
prisoner  m'easurably  in  nis  own  hands.  This 
brings  into  play  and  enlists  on  the  side  of  re- 
formation au  the  motives  which  act  on  men 
in  free  society,  as  stimulants  to  order,  in- 
dustry and  good  morals.  A  certain  propor- 
tion of  these  good  marks  must  so  to  supply 
his  daily  food,  clothing,  bed^  schooling,  etc. ; 
so  that  the  «urpAM.  only,  of  hicT  earnings— the 
savings  so  to  speak — counted  towards  his  re- 
lease. 

It  is  seen  at  a  glance,  that,  if  a  prisoner 
failed  to  earn  a  surplus,  either  by  fallinff  be- 
low the  maximum,  or  by  expendins  all  he 
earned,  he  became,  by  his  own  act  ana  choicei 
a  prisoner  for  life;  whereas,  hj  denying  him- 
self little  comforts  and  luxuries,  the  hand  of 
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liberty — the  sweetest  possession  of  man — was 
constantly  approaching,  and  with  comparative 
rapidity.  Kow  what  benefit  did  Maconochie 
get' from  this  system?  First,  his  marks  sup- 
plied him  with  a  body  of  willing  and  pro- 
Sressively  skilled  laborers.  Next,  they  gave 
im  fines,  which  saved  him  from  the  necessity 
of  imposing  brutal  and  demoralizing  punish- 
ments. Then  they  furnish  school  fees,  and 
also  bail-bonds. 

He  applied  the  inflexible  rule  "nothing 
for  nothing.".  He  made  the  discipline  of  the 
prison  as  much  as  possible  like  the  discipline 
of  Providence  in  free  life.  The  prisoners,  like 
free  citizens  were  thus  made  to  depend  for 
every  necessary  and  comfort  on  tth^ir  own  in- 
dustry and  personal  deserts,  while  their  prison 
offences  were  restrained  by  penalties  free  from 
every  element  calculated  to  embitter  or  de- 
grade them. 

What  were  the  results?  Reformations  were 
eflfected  to  an  extent  and  of  a  character  un- 
known, before  or  since^  in  any  of  the  penal 
colonies  of  Great  Britain.  Manv  witnesses  at- 
test, "  that  he  found  the  islana  a  turbulent, 
brutal  hell;  he  left  a  peaceful,  well-orderea 
community. " 

Sir  Walter  Crofton,  chief  director  of  the 
Irish  convict  prisons,  and  others,  have  shown 
that  a  similar  prison  discipline,  with  a  proper 
director  to  carry  it  out,  will  ever  show  simi- 
lar results. 

In  the  United  States  we  have  had  some 
strong  proofs  of  the  power  if  this  system  of 
prison  discipline. 

Some  ten  years  a^  all  the  female  convicts 
in  the  Indiana  penitentiary  were  put  under 
the  directon  of  Mrs.  Sarah  J.  Smith,  a  philan- 
thropic Quakeress  and  friend  of  the  noted  Mrs. 
Fry,  of  England,  for  the  purpose  of  agrain  t^st- 
ihg  this  prison  discipline.  Marked  success 
has  provea  its  wisdom. 

Some  two  hundred  women  and  girls — ^about 
fifty  in  the  penitentiary,  and  one  hundred 
and  fifty  in  the  girls  reformatory — are  under 
Mrs.  Smith's  care.  Eight  women  assistants 
are  all  that  she  requires  to  control  and  teach 
these  prisoners ;  and  severe  punishments  and 
privations  are  unknown. 

Every  prisener  is  required  to  perfoim  cer- 
tain useful  work. 

The  grades  of  punishment  are — the  wash- 
tub,  the  ironing-room,  the  sewiujg  and  knit- 
ting-room :  and  the  most  severe  punishn^ent 
the  superintendent  can  inflict,  is,  separate 
confinement  on  bread  and  water,  in  a  sun- 
liffhted  room  until  the  prisoner  says,  I  will  do 
wnat  I  should.    The  managers  say,  "  Our  ex- 

Erienoe  bein^  that  on  vxmenj  the  dark  cell 
8  a  hardening,  rather  than  a  reformatory, 
tendency. ''  The  dear  sun-liffht  mellows  the 
hiardened   heart.    The  ofi&ciiu  report   shows 


that  seventy-five  per  cent,  of  those  discharged 
from  the  penal  aepartment,  and  eighty  per 
cent,  of  tnoee  discharged  from  the  reforma- 
tory department,  are  so  reformed  that  on  re- 
lease they  lead  reputable  lives. 

Six  and  five  years  ago,  two  prisons  for 
adult  pi  isbners 'were  started  on  this  new 
prison  system,  one  for  men  at  Elmira,  in  the 
state  of  New  York,  and  one  at  Sherborn,  in 
the  state  of  Massachusetts.  In  each  of  these 
very  satisfactory  results  have  been  obtained. 
The  general  system  of  each  is  the  same. 

The  laws  and  regulations.governing  every 
department,  and  every  erade  of  conduct  that 
may  be  found,  are  carenilly  written  out,  and 
must  be  obeyed  and  followed,  or  one  mem 
should  embody  them  in  himself. 

The  prison  is  9omposed  of  three  or  four  di- 
visions, and  numbered  from  four  to  one. 
Grade  four  has  a  separate  division  of  cells  or 
rooms,  small  and  meagerly  furnished.  The 
occupant  of  these  has  a  coarse  dress,  plain 
food  served  in  the  cell,  and  has  very  few  privi- 
leges. The  discipline  here  is  strict,  and 
strictly  edforced. 

Grade  three  has  better  rooms  and  better 
furnished.  The  occupant  has  better  dre» 
and  food,  and  more  privileges.  Grade  two  is 
an  advance  on  grade  three.  Grade  one  has 
larger  and  better  rooms^  more  light  and  bet- 
ter furnished.  The  occupant  of  this  will  be 
differently  clothed,  ard  have  the  hair  and 
clothing  more  at  will :  will  have  better  food 
served  m  a  separate  dining  room  ;  still  freer 
intercourse  with  friends  aiMl  each  other;  may 
be  admitted  to  the  reading  room,  the  reoep- 
tion  room,  and  have  other  opportvkiities  for 
special  instruction. 

Prisoners  in  the  first  grade  may  be  -em- 
ployed in  responsible  service.  From  this 
grade  only  will  any  be  paroled  or  released. 
Sad  conduct  here  may  subject  the  offender 
to  transfer  to  either  grade,,  or  to  other  penalty. 

Prisoners^  when  received,  are  not  put  into 
the  lowest  grade  or  }nto  tne  highest  grade, 
but  are  placed  in  the  next  to  the  .lowest 
|(arde-^into  grade  two  or  three.  A  fixed  min- 
imum of  perfect  conduct  in  grade  three  se- 
cures admission  to  grade  two,,  and  a  longer 
fixed  minimum  of  perfect  conduct  in  grade 
two  will  secure  admission  to  grade  one :  and 
only  from  grade  oike  will  pen-ons  be  taken^ 
from  time  to  time,  to  be  paroled  or  released. 
Idleness  and  bad  conduct  puts  one  back  into 
a  harder  g^rade. 

Each  prispner  hasabook  containing  a  print- 
ed explanation  of  .the  mark  system  usea,  and 
of  the*  grades,  and  showingthe  state  of  his  ao- 
count  on  the  first  of  every  monih,  or  oftener 
if  desired. 

The  aim  is  to  reform  the  prisoner;  and  to 
test  the  prispnei'e  reformation^  fower  ef  salC* 
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control,  and  ability  to  resist  temptation ;  and 
to  train  him  for  a  considerable  period  under 
natural  conditions;  and  so  to  prepare  him  for 
full  freedom,  by  the  enjoyment  of  partial  free- 
dom, as  a  preliminary  step. 

Thus  the  prisoner  is  inauced  to  become  an 
agent  in  his  own  reformation.  Until  this  is 
<ione  no  progress  is  made;  but  with  this,  and 
the  hope  of  discharge,  and  of  respect  and  es- 
teem beyond  it,  the  prisoner  often  works  with 
alacrity  and  cheerfulness. 

Col.  Z.  R.  Brock  way,  who  is  at  the  head  of 
the  reformatory  prison  at  Elmira,  in 
New  York,  where  they  discharge  and  parole 
from  250  to  300  persons  per  year,  and  after  an 
average  confinement  of  only'  thirteen  months 
each,  in  answer  to  my  question,  (ran  you  tell 
token  a  prisoner  is  prq>ared  to  be  discnarsed 
and  will  probably  live  a  good  citizen  ?'and  if 
so,  how  do  you  know  ?  said,  yea  I  can  tell,  by 
experience,  and  daily  ioatchina  and  study  of  the 
individual ;  just  as  one  tells  when  a  pear  or  a 

feach  has  grown  to  maturity  and  ripened,  or 
nows  when  the  bud  has  gradually  opened  and 
has  become  the  full  flower. 

The  prisoner  must  pass  through  a  certain 
physical,  mental,  and  moral  discipline.  He 
must  practice  and  study  the  facts  and  laws  of 
Ist  Causation,  2nd  Abiding  Purpose,  3rd  Con- 
tinuance, 4th  Self-Control,  5th  Self-Respect, 
6th  Self  Support,  7th  and  he  tihat  grows  in- 
tellectually and  morally,  to  a  new  creaturcy  and 
has  new  concepts  ;  in  fine,  is  no  longer  a  crimi- 
nal,  but  a  new  man  with  new  desires  new  pow- 
ers and  new  hopes. 

Thus  society  is  carefully  guarded  against 
the  return  to  any  community  of  confirmed 
criminals  or  others  likely  to  fall  again  into 
•crime ;  and  the  criminal  has  new  moral  power 
and  new  hopes,  and  becomes  partly  if  not 
wholly  **  clotned  and  in  his  right  mind. " 

But  for  proper  punishment,  we  must  have 
right  laws,  a  pure  judiciary  so  thoroughly 
learned  in  criminal  jurisprudence  that  no 
errors  will  be  compaitted  on  the  trial  of  the  ac- 
Hsused,  and  sq  that  a  just  sentence  will  be 
passed ;  and  we  must  have  those  to  administer 
the  punishment,  who  are  prepared  by 
•education  and  practice,  in  body,  mind  and 
heart,  to  honestly,  faithfully  and  heartily, 
discharge  this  high  trust. 

We  must  also  have  proper  places  of  punish- 
ment. 

Now  our  laws  should  be  revised  and  wisely 
changed ;  we  need  a  commission  to  Adjust  the 
centences.passed  in  different  partsof  the  Sjtate, 
and  at  different  times;  and  we  need  more 
knowledge,  more  experience,  and  less 
^' jwlitics/'  in  the  administration  of  our 
prison  discipline. 

With  proper  laws,  proper  prisonSi  proper 
syBtemSy  ana  »boye  all  the  right  men  and 


women  in  the  rieht  places,  Tand  all  these  if 
earnestly  desired  we  may  nave,)  then  we 
should  have  proper  punishment  and  more  re- 
formation, and  far  less  of  crime  and  criminals, 
with  less  expense. 

But  when  the  prisoner  is  told  that  he  is 
free  and  he  may  go  forth  from  the  prison,  how 
shall  he  go?  Alone?  Or  with  some  friend 
who  wisely  desires  his  good? 

Across  the  street  and  opposite  the  front 
sate  of  the  Ohio  penitentiary  stands  an  open 
door  inviting  the  discharged  prisoners  again 
to  turn  aside;  past  which  door,  without  enter- 
ing perhaps  not  one-half  of  those  just  dis- 
charged are  able  to  go. 

On  February  7th,  A.  D.  1776— that  memor- 
able year — and  in  the  renownedcity  of  Phila- 
delphia, Richard  Wistar,  whose  r^idence  was 
near  the  common  jail,  spoke  to  his  neighbors 
of  the  misety  of  the  prisoners ;  and  there  re- 
sulted the  formation  of  "The  Philadelphia 
Society  for  assisting  Distressed  Prisoners,'' the 
first  society  of  this  kind  ever  formed,  and 
which  still  lives  fresh  and  vigorous. .  Other 
nations  have  since  formed  similar  so- 
cieties. 

/Twelve  of  these  the  United  States  now 
have  societies  to  aid  liberated  prisoners. 
Massachusetts  has  a  double  agency ;  a  "  prison 
society,"  and  an  ''agent  of  dischargea  con- 
victs "  who  spends  his  whole  time  in  this 
work. .  They  work  in  harmony. 

This  state  agent  aided  329  in  A.  D.  1879, 
and  362  in  A.  D.  1880,  and  with  marked  re- 
sults in  leading  to  honest  lives  and  good  citi- 
zenship. Such  agencies  and  socities  have  per- 
sons to  visit  the  prisoner  just  before  discharge, 
to  talk  with  him,  to  learn  of  his  desire  and  in- 
tentions as  to  the  future ;  and,  when  possible, 
secure  for  the  discharged  prisoner  a  place 
where  he  cSeU  earn  an  honest  living  and  nave 
a  place  among  good  citizens. 

There  are  many  good  plans  of  work;  but 
th^re  is  a  plan  at  work  m  the  State  of  Wis- 
consin, that  puts  the  discharged  prisoners  in 
a  position  to  comjMsl  respect.  They  encourage 
all  discharged  prisoners  to  return. to  the  place 
where  each  was  tried  and  convicted,  and  there 
to  announce  themselves  as  having  returned 
from  prison;  and  those  who  wish.^  enter 
on  a  good  life  make  this  announcement : 
and  this  public  announcement,  backea 
by  the  character  that  can  make  it,  is 
regarded  there  as  the  one  thing  which  helps 
discharged  persons  more  than  anything  else. 
And  many  cases  are  reported  who,  have  been 
discharged  and  gone  back  with  the  world  and 
become  respectable  and  reputable  members  of 
society ;  and  not  a  single  instance  is  known 
where  any  prisoner,  who  had  made  a  pro- 
fession of  "honesty  and  told  where  he  came 
from,  has  ever  been  rebuffed. 
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And  the  governor  of  that  state  has  appli- 
cations for  the  pardon  of  certain  prisoners  in 
order  that  they  may  be  employed  in  different 
manufacturing:  establishments  in  that  state, 
and  also  in  other  states. 

Col.  Z.  R.  Brockway  commands,  and  prac- 
tices the  same  system,  with  persons  discharged 
from  the  Elmira  Reformatory  Prison.  And 
Miss  Eliza  M.  Mosher,  M.  D.,  Sup't.  of  "  Refor- 
matory Prison  for  Women,  "at Sherborn,  Mass., 
writes*  me,  "  when  oar  women  go  to  places  di- 
rectly from  here  they  always  tell  of  their  con- 
nection with  the  prison. " 

This  same  system  has  been  proved  success- 
ful by  many  years  of  experience  by  Bark  well 
.B^ker  Esq.,  an  old  English  esquire  of  wealth 
and  power,  of  Hardwick  Court,  in  Gloster- 
shire,  England.  This  honest  and  open  deal- 
ing carries  with  it  success. 

And  through  such  instrumentalities  the 
number  of  recommittals  has  been  reduced 
as  low  as  ten  per  cent.,  six  per  cent,  and  even 
to  five  per  cent,  and  less,  as  reported  by  officers 
in  charge;  and  two  prisons  prove  sufficient  for 
the  increasing  population  of  Glostershire, 
where  five  prisons  had  been  needed  and  used 
before  these  systems  were  practiced. 

These  prisoners'  aid  societies  have  done 
much  in  lessening  crime  and  the  number  of 
criminals  by  looking  up  and  caring  for  the 
families  of  those  arrested  for  crime  and  those 
imprisoned.  Few  know  the  sorrows  of  the 
wife  and  children  of  the  man  charged  with 
crime  who  is  locked  in  jail.  The  heart  of  the 
wife  and  the  sports  and  joys  of  the  children 
are  also  locked  up.  What  sadness  and  suffer- 
iag  is  there,  even  if  the  neighbors  continue 
to  be  such.  But  when  the  neighbors  are 
friends  no  longer,  the  grave  would  often  be 
welcomed  by  those  innocent  but  fear-stricken 
children  and  mother.  I  need  not  describe 
them;  you  know  them  in  every  county  and 
town  in  Ohio. 

Many  a  time  by  the  charity  of  the  members 
of  these  prisoners'  aid  societies,  and  the  char- 
ity of  otners,  has  the  ?iome  of  the  prisoner 
been  kept  from  suffering,  from  vice,  irom  the 
criminal's  cell;  kept  together  and  kept  pure, 
ready  for  the  refomied  husband  and  father 
when  proper  punishment  and  a  purer  charity 
shall  nave  led  him  to  admit  and  know  that 
*'  virtue  is  better  than  vice,"  and  that  a  pure 
home  is  the  safest  retreat  of  a  weak  and  erring 
man. 

But  from  the  ranks  of  the  *'  habitual  crimir 
nals^^  we  need  not  expect  many  ffood  citizens 
to  come.  The  habitual  criminal  is  one  who 
makes  crime  his  business  and  occupation ;  and 
the  fact  that  he  is  such  has  been  established 
by  repeated  convictions.  When  such  are  re- 
leased from  confinement,  their  names  should 
be  enrolled  and  their  wnereabouts  and  busi- 


ness should  be  known — at  least  to  the  officers 
of  the  police. 

Police  supervision  in  England  is  said  to  be 
so  thorough  that,  out  of  more  than  twelve  hun- 
dred habitual  criminals  under  such  super- 
vision in  the  city  of  London,  not  more  tnan 
thirty,  on  an  average,  are  out  o{  reach  of  the 
}K>lice  daily,  and  their  means  of  livelihood, 
occupation,  habit^«,  etc.,  are  fully  known  to  the 
police.  Such  a  system  of  supervision  must 
tend  materially  to  diminish  crime,  and  aid  in 
adding  to  the  number  of  gooil  citizens.  And 
bv  these  methods  the  character  of  every  dis- 
charged person  would  be  known  to  the  com- 
munity, or  to  the  police,  so  that  when  reform 
was  not  possible  a  circumspect  walk  might  be 
enforced. 

But  seldom  do  the  bar  or  the  bench  look  be- 
yond the  trial,  conviction  and  sentence  of  the 
prisoner. 

If  criminal  jurisprudence  be  understood  by 
them,  the  policy,  and  wisdom,  and  effects  of 
criminal  laws,  are  seldom  mastered  or  crit- 
icised ;  and  much  less  do  the  bar  or  the  bench 
study  the  policy,  or  wisdom  or  effects  of  prison 
discipline,  or  now  it  is  connected  witn  the 
highest  well-being  of  the  citizen  or  of  the 
state. 

And  who  can  tell,  or  has  considered  how 
much  the  criminal  laws  and  prison  discipline 
of  our  border  and  sister  states,  have  to  do 
with  the  prosperity,  peace  and  happiness  of 
our  citizens,  and  of  our  state? 

An  eminent  thinker  on  this  subject  has 
suggested,  whether  it  may  not  be  practicable 
to  create  a  commission  of  learnea  criminal 
jurists,  to  be  composed  of  one  member  from 
each  state,  which  shall  be  charged  with  the 
duty  of  drawing  up  an  improvea  penal  code, 
to  be  recommended  to  the  adoption  of  all  the 
states,  with  such  modifications,  if  any,  as  each 
may  see  fit  to  make,  with  a  view  to  adapt  it 
to  any  specific  circumstances  or  exigencies 
that  may  be  thought  to  require  such  change. 

And  why  not  commit  to  the  same  body, 
or  to  a  siniilar  body  working  with  that« 
the  duty  of  drawing  up  a  system  of  im 
proved  prison  discipline,  which,  if  possi- 
ble, shall  be  more  efficient  than  those  most 
successful  in  changing  criminals  to  good 
citizens. 

When  the  bar  and  the  bench  take  hold  of 
this  work  in  earnest,  it  will  be  accomplished; 
and  it  will  never  be  rightly  done  until  they 
do. 

No  object  more  needs  their  active  zeal, 
more  worthy  to  engage  their  warmest  and  deep- 
est thought. 

Then  as  patriots,  as  statesmen,  as  philan- 
thropists— lawyers  in  the  highest  and  noblest 
sense — we  should  pursue  this  subject  to  its 
truest  and  best  results. 
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LEGAL    BEFOBM 

The  following  plan  to  reform  the  Judiciary 
was  offered  by  Juage  S.  M.  Hunter  to  the  State 
Bar  Association. 
A  hiU  to  increase  the   nurnber   of  judges  of  the 

Supreme  CourL 

Section  1.  Be  U  enacted  by  the  General  As- 
fiembly  of  the  Slate  of  Ohio.  That  the  number  of 
supreme  court  judges  oe  increased  to  nine,  a 
majority  of  whom  shall  be  necessary  to  consti* 
tutc  a  quorum  or  pronounce  an  opinion. 

Section  2.  That  the  four  judges  added  to 
the  supreme  court  by  this  act  shall  be  first 
elected  at  the  general  election  for  state  officers, 
in  the  year  1883,  for  the  term  of  five  years  and 
all  subsequent  elections  therefor  shall  be  at 
the  general  election  for  state  officers,  and  shall 
be  for  the  term  of  Qve  years.  The  term  at 
office  of  said  judees  shall  commence  on  the 
second  Monday  of  February  succeeeding  their 
eleouon.  Vacancies  in  said  offices  shall  be 
filled,  the  same  salaries  paid,  and  the  same 
qualifications  reauired,  as  are  now  provided 
by  law  for  the  judges  of  the  supreme  court. 

Section  3.  The  judge  of  the  supreme  court 
having  the  shortest  time  to  serve,  and  not 
holding  his  office  by  appointment  or  election 
to  fiU  a  vacancy,  shall  oe  the  chief  justice,  and 
shall  preside  at  all  terms  of  the  supreme  court ; 
and  in  case  of  his  absence,  the  judge  having 
in  like  manner  the  next  shortest  time  to  serve 
shall  preside  in  his  stead.  But  in  cases  where 
two  judges  alike  shall  have  an  equally  shorter 
time  to  serve  than  either  of  the  other  judges, 
then  the  eldest  of  the  two  shall  be  chief  justice. 

Section  4.  That  on  the  second  Monday  of 
February,  in  the  year  eighteen  hundred  and 
eighty-four,  and  and  at  the  like  time  each 
year  thereafter,  the  supreme  court  shall  divide 
the  state,  excluding  Hamilton  county,  into 
four  judicial  grand  divisions,  as  nearly  equal 
in  amount  of  district  court  business  practica- 
ble, to  be  numbered  first,  ^second,  third,  and 
fourth ;  and  shall  assign  four  of  their  number 
to  sit  and  preside  in  tne  district  courts  of  the 
state  for  such  year — one  supreme  court  judge 
to  each  of  said  grand  divisions.  At  the  same 
time  the  supreme  court  shall  fix  the  times 
of  holding  district  courts  in  the  several  coun- 
ties of  the  state,  and  the  clerk  of  the  supreme 
oonrt  shall  at  once  notify  the  clerks  of  the 
common  pleas  courts  of  the  times  of  holding 
district  courts  in  the  several  counties  of  their 
respective  judicial  districts,  and  said  clerics 
shall  thereupon  for  four  weeks  publish  notice 
thereof  in  their  respective  districts  of  the  times 
of  holding  the  district  courts  therein.  All  of 
the  district  ooorts  shall  be  held  between  the 
first  day  of  April  and  the  first  day  of  December 
foUowingr.  unless  for  good  cause  the  time  for 
holding  district  court  in  any  grand  division 
be  extended  ,  by  the  supreme  court. 


Section  5.  That  it  shall  be  the  duty  of 
such  indues  so  assigned  to  sit  and  preside  in 
the  district  courts  of  the  respective  ^rand  di- 
visions to  which  they  have  been  assigned  for 
that  year.  The  remaining  five  judges  shall 
continue  to  hold  the  supreme  court  in  like 
manner  and  with  like  powers,  as  any  quorum 
of  said  court  is  authorized  to  do  or  exercise  by 
the  constitution  and  laws  of  this  state.  When 
through  with  their  district  court  duties,  and 
not  later  than  the  first  Monday  of  December, 
the  said  four  judges  shall  rejoin  and  sit  in  the 
supreme  court  as  the  other  judges  thereof. 

Section  6.  That  if  any  case  before  said 
quorum  of  the  supreme  court,  all  of  the  judges 
of  said  quorum  fail  to  concur  in  pronouncing 
the  opinion,  then  said  court,  through  its  clerk, 
shall  notify  the  counsel  in  the  case  of  the  fact 
of  the  disagreement,  and  shall  set  the  case 
down  for  a  rehearing  in  December  following, 
or  as  soon  thereafter  as  practicable;  when 
the  same  shall  be  heard  and  determined  by 
the  full  bench  of  nine  judges.    And  said  full 


bench  of  nine  judges  shall  hold  the  supreme 
court  until  the  first  of  April  following. 

Section  7.  That  the  judges  of  the  courts 
of  common  pleas,  when  they  fix  the  times 
of  holding  the  courts,  as  orovided  in  Revised 
Statutes,  section  467,  shall  not  fix  .the  times 
of  holding  district  court ;  but  in  lieu  thereof 
shall  certify  to  the  supreme  court,  on  or  before 
the  first  day  of  Novem  oer  of  each  year,  their 
estimate  of  the  time  that  will  reai9onably  be 
required  to  dispose  of  the  district  court  bua- 
iness  in  the. several  counties  of  their  respec- 
tive judicial  districts  in  the  ensuing  year. 

Section  8.  The  supreme  court  shall  haye 
power  to  superintend  and  regulate  exchanges 
of  supreme  court  judges  bet  weisn  the  supreme 
and  nisirict  courts,  and  between  the  district 
courts  of  the  several  grand  divisions;  and 
provide  for  substitution  when  any  supreme 
court  judge  cannot  fill  his  assignment.  ,  And 
it  shall  have  power  to  make  any  needful 
rules  and  regulations  which  will  faciliate  the 
operations  of,  but  not  conflict  with,  this  act. 

Section  9.  That  in  addition  to  his  salary, 
each  judge  engaged  in  holding  district  court, 
shall  l>e  paid  out  of  the  state  treasury  a 
sum  equal  to  the  amount  of  his  legitimate 
actual  expenses,  while  holding  said  courta^ay 
from  the  county  of  his  residence;  which ex- 

Eenses  shall  be  paid  quarterly  at  the  times 
is  salary  is  payable.  An  itemized  bill  of 
such  expenses  shall  be  made  out  and  veri- 
fied by  the  affidavit  of  such  judge,  and  when 
presented  to  the  auditor  of  state,  he  shall  if 
satisfied  of  the  correctness  thereof,  issue  his 
warrant  on  the  state  treasury  For  the  amount. 
Section  10.  That  in  clyil  cases  appealed  to 
the  district  court,  and  which  were  tri<Hl  and 
determined  by   said  court  while  mow.   than 
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three  judges  aatin  and  constituted  said  court, 
the  judgment  and  decree  of  said  court  shall 
be  final  so  far  as  matter  of  fact  is  concerned  ; 
and  the  supreme  court  shall  not  review  such 
decision  upon  the  question  that  it  is  against 
the  weigh  t'of  evidence;  nor  shall  the  supreme 
court  consider  that  question.  The  district 
court  shall  not  have  power  to  reserve  any  case 
for  decision  in  the  supreme  court. 

Section  11.  The  supreme  court  shall  not 
review  the  decision  of  the  district  court,  in 
civil  cases  for  the  recovery  of  money  only, 
triable  by  jury,  and  whicn  are  brought  into 
the  district  court  by  petition  in  error,  unless 
the  amount  claimed  is  more  than  five  hun- 
dred dollars ;  nor  in  actions  of  replevin  unless 
the  damages  claimed  and  the  amount  of  ap- 

Sraisement  of  the  property  together  exceed 
ve  hundred  dollars ;  out  in  such  cases  the 
judgment  of  the  district  court  shall  be  final. 
Except  in  cases  in  which  the  construction  of 
the  constiution  or  statutes  of  the  United  States 
or  of  this  state  is  involved,  and  then  the  judg- 
ment of  the  district  court  can  be  reviewed 
only  on  those  points. 

Section  12.  That  all  statutes  or  parts 
thereof  that  conflict  with  this  act,  are  to  that 
extent  repealed. 

M^^M^B^r-^W-    -■        ■■  _  ,.-  -  - -  * 

yirtiGleig  BFiginal  aqd  SeleGted. 

WI06  AVD  eowvs. 

Woman,  says  Addison,  quoting  from  a  for- 
ffotten  Greek  pedant,  is  a  creature  that  delights 
in  decorating  itself;  and  the  essayist  devotes 
a  whole  paper  in  the  Spectator  to  establishing 
that  in  all  ages  she  has  taken  more  pains 
than  man  to  adorn  the  outside  of  the  head. 
The  ceremony  of  yesterday  tends  a  little  to 
modify  this  exclusive  belief.  The  Lord  Chief- 
Justice  in  his  S.  S.  collar,  the  judges  in  their 
full-bottomed  wigs,  the.sergeants  in  their  scar- 
let gowns,  and  the  Queen's  counsel  in  their 
silk  attire,  put  in,  all  of  thom,  such  an  appear- 
ance as  showed  that  they  valued  decoration 
generally,  and  were  not  quite  careless  even 
about  the  outsides  of  their  heads.  Argument 
anjd  case  law  lay,  no  doubt,  in  tight  packed 
layers  within,  but  outside  it  the  goat-hair 
and  the  horse-hair  in  well-trimmed  rows  made 
the  old  men  look  wise  and^some  of  the  youn^ 
men  look  handsome.  But  in  truth  it  would 
be  an  injustice  to  the  law  to  ascribe  to  vanity 
what  is  chiefly  the  legacy  of  past  centuries. 
It  was  said  that  no  man  ever  looked  so  wise 
as  Lord  Thurlow  when  he  had  his  wig  on. 
But  I>ord  Thurlow  put  his  wig  on,  not  in  or- 
der to  look  wise,  but  because  whole  genera- 
tions (k  chancellors  had  worn  wigs  before  him. 
Law  is  the  most  conservative  of  all  the  profes- 
sions ;  innovation  and  reform  have  been  busy 


with  it,  and  yet  it  is  still  padded  around  with 
mysteries,  fictions  and  forms,  which  the  oth- 
ers have  long  ago  rejected.  There  is  a  legend 
yet  whispered  about  and  fondly  believed  in  at 
Westminister,  that  on  the  22nd  of  July,  1868, 
so  great  was  the  heat  the  judge  of  the  Divorce 
Court  took  his  seat  on  the  bench  without  his 
wig.  The  following  day  several  young  barris- 
ters followed  this  revolutionary  precedent,  and 
unless  the  mercury  had  fallen  tne  professsion 
would  have  been  jeopardized.  The  noble  in- 
dependence of  the  law,  and  its  proud  superi- 
ority over  convenience  and  common  sense, 
came  out  in  strong  contrast  on  that  occasion 
to  the  selfishness  of  another  bench.  It  was 
Bishop  Blomfield,  the  late  Primate's  predeces- 
sor, who  asked  the  King's  permission  for  a 
bishop  to  dispense  with  a  wig.  The  leave  was 
easily  given  ;  indeed,  according  to  one  version, 
it  was  volunteered  jocularly.  The  bishops 
went  over  one  by  one,  voted  uncovered, 
preached  in  their  own  hair,  and  have  left  us 
nothing  but  the  sketch  of  Dr.  Syntax  and  the 

Sortrait  of  Bishop  Burnett  to  remind  us  of  the 
ays  when  law  and  divinity  had  goat's-hair 
in  common.  But  even  at  the  bar  there  are 
signs  of  surrender.  When  the  judges  were 
banked  upon  their  platform  in  the  Central 
Hall  yesterday  morning  their  wigs  were  not 
uniform.  Some  were  all  white,  and  in  others 
the  white  was  relieved  by  a  circular  recess 
constructed  just  over  their  organ  of  benevo- 
lence. Law  is  the  perfection  of  common  sense, 
and  fur  all  legal  attire  there'  is  an  adequate 
cause.  This  black  patch  is  the  coif,  and  it 
shows  that  the  judge  who  wears  it  holds  the 
degree  of  seargeant-^-law.  Once  it  was  a 
skull  cap  worn  by  a  knight  under  a  helmet. 
That  was,  however,  many  centuries  ago.  In 
more  modern  times — a  little  before  1300  A.  D. 
— renegade  clergymen  used  to  do  barristers' 
work  and  take  barristers'  fees.  A  canon,  it  is 
true,  forbade  them  to  act  as  advocates  in  sec- 
ular courts,  but  even  then  clerg^^men  were  con- 
tumacious. They  pleaded  for  their  client  in 
the  teeth  of  canonical  prohibition,  an.d  they 
used  the  coif  to  hide  the  tonsure.  One  pic- 
turesque old  annalist,  writing  about  the  year 
1400,  describes  how  a  certain  advocate,  'who 
was  a  sergeant,  having  been  proved  guilty  of 
the  grossest  malversation,  was  sentenced  to 
death.  He  pleaded  his  benefit  of  clergy,  and 
untying  the  threads  of  his  coif,  disclosed  the 
tonsure.  The  plea,  however,  was  no  bar  to  the 
action  of  the  executioner,  and  he  was  hurried 
off  from  the  Jv  dgment-seat  to  the  gallows.  For 
six  centuries  the  sergeants  remained  in  undis- 
turbed possession  of  that  little  black  patch. 
They  had  their  own  rights  and  their  own  inn. 
Queen's  counsel  were  of  mushroom  growth 
compared  to  them :  their  first  silk  gown '  waa 
almost  of  modern  aate.    Francis  Bacon  (after- 
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wards  Lord  Veralam)  assumed  it  some  time  in 
the  sixteenth  century.  The  sergeants  dated 
with  the  thirteenth.  And  for  centuries  the 
judges,  before  they  had  the  honor  of  being 
maae  judges  had  the  honor  of  being 
made  sergeants ;  and  so  it  was  they  called  the 
sergeants  their  brethren  ;  and  so  it  was  they 
too  had  the  little  black  patch  on  the  sum- 
mits on  their  wigs.  But  legislation  has  lat- 
terly been  very  cruel  to  them.  The  Judica- 
ture act  has  extinguished  the  order,  and  the 
forensic  wig-maker  has  sold  off  all  his  coifs. 
The  old  judges  created  before  the  year  1873 
preserve  the  old  custom,  but  all  subsequent 
judges  have  their  white  hair  unspotted  when 
they  take  their  seats  upon  the  bench. 

Gowns  are  of  older  date  than  wigs.  Indeed, 
at  one  time  our  bar  is  said  to  have  worn  the 
toque',  not^  very  different  from  what  French 
advocates  carry  to  the  present  day,  or  what 
Miss  Terry  had  oh  when  she  appeared  as 
Balthasar  before  the  Doge.  But  lawyers  al- 
ways wore  robes,  and  there  was  formerly  more 
variety  or  at  least  more  etiouette,  in  their 
adoption.  The  customs  exist,  but  they  are  not 
adhered  to.  The  variety  in  a  judge's  robes 
connects  his  position  with  its  origin.  It  was 
a  clerky  vestment,  and  the  colour  of  it  was 
prescribed  by  the  Calender.  The  red  gowns 
were  to  be  worn  on  red-letter  da^e,  the  violet  on 
such  occasions  as  the  church  directed,  but  dur- 
ing a  criminal  trial,  the  judge  always  wore  red. 
For  the  prisoner  in  the  dock,  Black-Monday 
was  always  a  red-letter  day.  Even  the  ser- 
geants once  used  to  wear  scarlet  in  court.  To 
the  generations  of  young  barristers,  it  will 
have  been  a  surprise  to  have  seen  the  few  of 
the  old  order  who  yet  remain  robed  yesterday 
ill  red.  But  there  are  many  men  at  the  bar^ 
who  can  recollect  the  sergeants  in  the  old  courts 
attired  exactly  as  they  were  attired  when  the 
Queen  opened  the  new  courts.  The  sergeant 
robed  in  red  was  a  dignified  figure  in  old  legal 
history.  And  he  had  a  singular  privilege. 
He  had  the  right  to  remain  with  his  coif  on 
in  the  presence  of  royalty,  and  needed  not  to 
take  it  off  even  when  in  conversation  with 
the  King.  Old  court  treatises  lay  this  down 
side  by  side  with  the  singular  but  well  known 
rights  of  Lord  Kinsale,  and  the  more  singular 
privilege  of  the  chief  of  an  old  Italian  family, 
to  ride  into  church  with  armour  and  helmet 
on.  The  gowns  worn  by  the  bar  have  changed 
little,  if  at  all,  in  the  lapse  of  centuries.  They 
still  illustrate  the  close  connection  between 
the  churchmen  and  the  lawyers,  as  the  white 
tie  worn  in  the  equity  courts,  and  the  title  of 
'^Master,"  still  preserved  by  the  benchers,  and 
analgous  to  the  maitre  of  the  Frencn  tribunals, 
brin^  us  back  to  the  period  when  all  learning 
was  m  the  hands  of  the  clerics.  Indeed  the 
antiquity  of  the  gown  may  be  tested  by  a  le- 


gal fiction  that  has  been  bound  up  in  its  trim- 
ming. The  barrister  had  no  right  to  his  fee. 
He  could  not  bargain  for  it  or  sue  for  it.  He 
could  scarcely  even  receive  it.  The  rule  was 
very  strict,  though  a  fiction  was  found  to  re- 
lieve him  from  its- hardship;  there  being  be- 
hind his  gown — and  hangs  there  still — a 
craftily  constructed  pouch  with  a  wide  fun- 
nel and  a  narrow  orifice.  The  funnel  was 
wide  enough  to  admit  a  suitor's  hand,  and  the 
orifice  was  narrow  enough  to  retain  the  suit- 
or's guineas.  Mpdern  usage  has  dispensed 
with  the  employment  of  the  purse  ;  but  the 
counsePs  clerk  still  is  interposed  as  a  kind  of 
buffer  to  protect  the  man  ot  law  from  direct 
contact  with  his  client's  money,  and  in  a  gen- 
eral way  to  secure  the  proprieties  of  the  pro- 
fession.— Pcdl'Mall  Gazette. 


^  ♦  ♦  • 


THE  SLEYATED  BAILED  AD  CASES. 

The  Albany  Law  Journal  of  Nov.  4th,  pub- 
lishes the  opinion  of  the  New  York  Court  of 
Appeals  in  the  suit  brought  to  restrain  the 
building  of  the  elevated  railway  on  Front 
street.  Tht  court  holds  that  by  virtue  of  the 
deed  from  tliC  city  to  the  original  grantees. 
Front  street  was  to  remain  forever  an  open 
street;  that  this  attached  as  an  easement  to 
plaintiff's  land,  and  that  this  easement  is 
property,  f.nd  cannot  be  taken  without  just 
compensation;  that  the  erection  of  the  ele- 
vated railway  is  such  a  violation  of  this  ease- 
ment as  to  amount  to  a  taking  ot  plaintiff's 
property,  and  that,  therefore,  an  injunction 
should  issue.  Every  owner  of  city  property 
in  the  country  will  rejoice  over  this  decision. 
It  quashes  the  claim  advanced  by  some  that 
the  individual  property-owner  may  be  com- 
pelled to  suffer  in  order 'that  the  many  may  be 
benefited,  and  reaffirms  the  common  law 
that  no  'man  can  b6  deprived  of  his  property 
without  just  compensation. 


» • » 


SSSVIOE  07  PB0CE8S  OH  THE  UNITED  STATES. 

A  bill  of  foreclosure  was  presented  to  the 
United  States  District  Attorney  last  riionth 
with  a  request  that  he  would  enter  an  appear- 
ance for  the  government.  The  United  States 
had  recovered  a  judgment  which  was  a  lien 
upon  premises  which  had  been  sold  under  a 
prior  mortgage,  and  this  was  a  bill  of  strict 
foreclosure.  The  bill  contained  the  prayer 
which  is  found  in  Dickinson's  Precedents,  on 

Sage  100,  **  mav  it  please  your  honor  that  the 
istrict  attorney  of  the  United  States,  being 
attended  with  a  copy  of  this  bill;  may  appear 
and  put  in  an  finswer  thereto,  and  stand  to 
and  abide  by  such  order  and  decree  in  the 
premises  as  to  your  honor  shall  seem   meet, 
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etc.  The  district  attorney  declined  to  enter 
an  appearance,  saying  he  had  no  rieht  to  do 
so.  The  chancellor  is  of  course  without  au- 
thority to  compel  him  to  appear,  and  the 
prayer  ot  the  bill  is,  on  the  face  of  it,  a  vain 
one,  as  addressed  to  the  chancellor.  The 
case  referred  to  in  Dickinson's  Precedents  for 
the  form  is  Elliott  v.  Van  Voorst,  3  Wall.,  Jr., 
299.  This  however  has  been  overruled,  and 
it  has  repeatedly  been  held  that  the  United 
States  cannot  be  made  a  party  defendant  in 
any  suit,  and  that  the  district  attorney  has  no 
authority  to  enter  an  appearance.  See  U.  S. 
V.  Eckford,  6  Wall.,  487,  and  the  recent  case 
of  Bush  V.  U.  S.,  which  appeared  in  the  £0- 
porter  of  November  22d,  18&,  Vol.  14,  p.  641. 
— N,  J,  Law  nhur. 


Reported  Gageg. 


BVSSIAV  V.  imWAVKIB,  L.  S.  *  W.  BT.  00. 
( WUconHn  aupreme  OburC.    Dec.  12,  1S82.) 

^Br<»»n»—  When  Jhreaumed  JVoiMltonf— 1.  Arelesaeof 
•U  oUdms,  which  is  pleaded  as  a  bar  to  an  action  at 
law,  may,  m  thai  aeLion^  be  shown  to  have  been  ob- 
tained by  frand,  misrepresentation,  or  undue  influ- 
ence, if  all  the  partieeto  the  release  are  parties  to  the 
action,  and  the  finding  of  the  jury  upon  the  question 
of  fraud  has  the  same  force  as  their  verdict  upon  any 
other  issue  In  the  action. 

2.  After  an  acton  has  been  commenced  and  counsel 
employed,  no  release  obtained  f n>m  the  plaintiff,  in  the 
abeence  and  without  the  consent  or  knowledge  of  his 
counsel,  should  be  held  valid,  unless  the  utmost  good 
taith  is  shown  on  the  part  of  the  defendant  in  obtain- 
ing the  same. 

8.  After  the  plaintiff  had  commenced  her  action 
against  a  railroad  company  to  recover  damages  for  per-i 
Bonal  injuries,  and  bad  employed  counsel  to  protect 
her  rights,  the  agent  of  the  company  obtained  a  release 
from  ner  in  the  abneuce  of  ber  counsel,  and  when  she 
had  no  proper  adviser.  The  execution  of  the  release  was 
uised  upon  her  by  her  attending  physiiHan,  acting  on 
behalf  of  the  coippany,  when  she  desired  a  postpone- 
ment until  she  could  consult  bAr  counsel.  She  was 
uninformed  as  to  tlie  amount  of  charges  her  attorneys 
would  be  entitled  to  demand  for  their  services,  and 
the  defendant's  agent  represented  that  the  company 
would  probably  defeat  her  in  the  action,  and,  If  U 
did  not,  her  counsel  would  probably  absorb  whatever 
dwnageashe  might  recover  after  an  uncertain  and 
prolonged  litigation.  Held^  that  the  jury  were  Justi- 
fied In  tindlng  tlmt  tlie  release  was  a  fraud  upon  the 
plaintift 

Taylor  J.  in  delivering  the  opinion,  said,  '4t 
is  claimed  by  the  learned  counsel  for  the  ap 
pellant  that  the  release  given  by  the  plaintiff 
pending  the  action  was  a  complete  defense  to 
the  action,  and  that  there,  was  no  evidence  in 
the  case  which  would  justify  either  the  court 
or  jurjr  in  setting  it  aside  fo^  fraud,  misrepre- 
sentation, or  any  other  cause.  The  learned 
counsel  takes  the  eround  that  the  release  can 
only  be  impeached  hy  a  proceeding  in  equity, 
and  that  the  submission  of  the  question  to  tlie 
jury,  if  proper  for  any  purpose,  it  should  be 
eld  that  it  was  simply  For  the  purpose  of  aid- 
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ing  the  court  in  the  determination  of  the 
question  of  fraud,  and  that  their  verdict  should 
have  no  more  conclusive  effect  than  a  verdict 
of  a  jury  upon  any  other  issue  of  fact  in  an  equit- 
able action.  We  think  the  learned  coun^l  is 
in  error  in  reeard  to  the  practice.  If  the  release 
was  obtained  by  fraud  or  unsrcpresontation, 
then  it  is  void,  and  that  question  could  always 
be  tried  in  a  court  at  law  before  the  adoption 
of  the  Code.  Chitty,  in  his  work  on  Plead- 
ings, says  that  to  a  plea  of  rele^uM^  it  is  proper 
to  reply  that  the  release  was  obtained  bvfniud. 
2  Chittv,  PI.  455,  (16th  Am.  Ed. ;)  Wild  v. 
Williams,  6  Mees.  A  W.  490 ;  Crook  v.  Steph- 
ens, 5  Bing.  N.  C.  688;  1  Chitty,  PI.  692,  693, 
and  note  a. 

The  case  of  Phillips  v.  Clagett,  11  Mees.  ft 
W.  84,  cited  as  holdmjj  a  contrary  doctrine,  is 
not  at  all  in  conflict  with  this  rule  of  pleading. 
In  that  case  the  question  was  as  to  a  release 
given  by  a  third  person  not  a  party  to  the  ac- 
tion, but  which  had  the  effect  of  depriving  the 
plaintiff  of  his  right  of  action,  and  it  was  iield 
that  a  court  of  law  in  such  case  would,  upon 
the  application  of  the  plaintiff,  either  strike 
out  the  plea  or  refuse  to  permit  it  to  be  pleaded. 
If  upon  motion  and  proofs  it  clearly  appeared 
that  such  release  was  given  in  fraud  of  the 
plaintiffs  rights;  but  Parke,  Baron,  in  decid- 
ing the  case,  expressly  savs :  "The  courts  have, 
in  numerous  cases  which  have  been  cited, 
properly  exercised  that  jurisdiction  by  setting 
asine  the  plea  of  a  release  ;  it  seems  in  some  of 
the  cases  they  have  done  more  than  that,  for 
they  have  set  aside  the  release  itself.  I  appre- 
hend that  to  have  been  per  tncuruim,  for  i  can- 
not understand  what  authority  the  court  has 
to  do  that :  all  they  can  do  is  not  to  allow  the 
release  to  oe  pleaded.  If  such  a  release  is  a 
fraud  in  point  of  law  upon  one  of  the  parties 
to  it,  the  court  would  not  interfere ;  thai  is  the 
proper  eiMectfora  replicaivm;  they  ^an  only  in- 
terfere when  it  is  a  fraud  on  third  persons  and 
when  a  court  of  equity  would  clearlv  set  aside 
the  release,  not  merely  as  between  tne  parties, 
one  of  whom  releases,  but  where  they  would 
set  it  aside  as  against  the  defendant."  The 
distinction  made  by  the  court  is  this:  that 
where  a  release  given  by  a  party,  not  a  party 
to  the  action  at  law,  is  pleaded,  and  such  a  re- 
lease is  a  defense  to  the  plaintiff's  cause  of  ac- 
tion by  reason  of  his  relations  to  the  party  ex- 
ecuting the  same,  a  court  of  law  will  not  allow 
an  issue  to  be  made  as  to  the  validity  of  such 
release,  because  the  parties  who  made  it  are 
not  before  the  court,  and  according  to  the  rules 
of  law  could  not  be  made  parties.  In  such 
case,  if  the  plaintiff  would  avoid  the  effect  of 
the  release,  ne  must  go  into  a  court  of  equity, 
where  all  the  parties  to  it  can  be  made  parties 
to  the  action,  and  have  the  validity  of  the 
same  tested  in  that*way ;  or  else  upoitmotion 
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and  tt  ahowing  of  the  facts,  he  mu^t  show  the 
court  in  which  the  action  at  law  is  pend- 
ing and  in  which  the  release  is  pleaded,  that 
it  would  be  unjust  to  allow  the  defendant  to 
avail  himself  of  the  release,  and  so  prevent 
him  from  pleading  the  siime,  or,  if  it  be  pleaded, 
have  the  i)lea  stcicken  from  the  record  ;  that 
when  the  parties  to  the  action  are  the  only 
parties  to  the  release,  then  it  id  proper  to  re- 
ply to  the  plea  of  release  that  the  same  was 
procured  by  fraud,  misrepresentation,  or.  un- 
due influence,  which  is'' a  species  if  fraud. 

Without  imputing  any  inti^ntional  wrong 
on  t\w  part  of  the  defendant  or  its  agents,  who 
obtained  the  release  of  the  plaintitf,  we  think 
it  was  obtained  at  such  circumstances  as  fully 
justified  the  jury  in  finding  that  it  was  afraud 
upon  the  plaintiff  and  it  ought  not  to  bind  her. 
We  are  also  of  the  opinion  that  the  circuit 
court,  sitting  as  a  court  of  equity,  would  have 
been  justified  in  holding  that  the  plaintiff 
shoula  not  be  bound  by  it.  It  must  be  remem- 
bered as  a  fact  having  much  weight  in  deter- 
mining the  validity  of  this  release,  that  it  was 
obtained  by  the  detendant  from  the  plaintiff 
after  she  had  commenced  her  action,  and  em- 
ployed counsel  to  protect  her  in  her  rights,  and 
when  she  had  no  one  to  advise  her  except  her 
daughter-in-law,  who  can  hardly  be  consid- 
ered a  proper  adviser ;  that  the  execution  of 
it  was  urged  upon  her  by  her  attending  phy- 
sician, acting  in  behalf  of  the  defendant,  when 
she  desired  a  postponement  until  she  could 
consult  with  her  counsel  in  regard  to  the  mat- 
ter :  when  she  wasuninformed  as  to  the  amount 
of  charges  her  attorneys  would  be  en ti tied  to 
demand  of  her  for  their  services,  and  probably 
influenced  by  the  statements  of  the  defend- 
ant's agent  that  the  defendant  would  probably 
defeat  her  in  her  action,  and  if  they  did  not 
succeed  in  that  her  counsel  would  probably  ab- 
sorb whateever  damages  she  might  recover  af- 
ter an  uncertain  and  protracted  litigation. 
We  think  that  no  release  obtained  from  the 
plaintiff  aftej*  an  action  has  been  commenced 
and  counsel  employed,  in  the  absence  of  the 

ElaintifTs  counsel,  and  without  his  consent  or 
nowledge,  should  bind  the  party  unless  the 
utmost  good  faith  is  shown  on  the  part  of  the 
defendant  in  obtaining  the  same.  When  a 
party  has  employed  an  attorney  to  prosecute 
an  action,  sucn  attorney  ought  to  be  consulted 
if  a  compromise  of  such  action  be  sought,  and 
ordinarily  it  would  be  an  act  of  bad  faith  on 
the  part  of  the  client  and  the  opposite  party  to 
compromise  the  action  without  th^  consent  of 
or  without  consulting  such  attorney. 

What  was  said  by  the  late  chief  justice  in 
the  cases  of  Watkins  v.  Brant,  46  Wis.  419 
[S.  C.  1  .  W.  Rep.  82],  is  quite  appropriate 
to  the  case  at  bar.  In  that  case  a  settlen^ent 
was  mad^  between  two  sisters  in  regard  to 


their  rights  to  certain  real  estate.  The  settle- 
ment was  made  in  the  presence  of  the  attor- 
ney of  the  elder  sister,  the  attorney  of  the 
Younger  not  being  present.  The  circuit  court 
nad  set  aside  the  settlement  on  the  ground  of 
undue  influence,  and  a  misunderstanding  on 
the  part  of  the  younger  sister  as  to  what  the 
terms  of  the  settlement  were.  In  commenting 
on  the  impropriety  of  making  a  settlement 
without  the  presence  of  the  attorney  or  hus- 
band of  the  younger  sister,  and  under  the 
management  of  the  attorneyof  the  elder,  he 
says  :  "  But  he  signally  failed  in  professional 
duty  to  her  whose  conveyance  ot  her  patri- 
mony he  drew,  without  having  ever  seen  her, 
not  on  her  retainer,  but  on  her  grantee's.  He 
knew  of  the  litigation  in  the  county  court.  He 
knew  that  counsel  had  there  represented  the 
rights  of  the  woman  brought  to  his  office  by 
his  client.  He  knew  of  the  judgment  of  that 
court  in  her  favor.  He  may  have  brought 
him.self  to  believe — he  may  nave  been  right 
in  believing  on  behalf  of  his  client — that  the 
litigation  which  he  mentioned  might  change 
the  respective  rights  of  the  sisters.  But  while 
he  gave  the  benefit  of  his  professional  learn- 
ing and  skill  to  the  elder  sister,  he  ought  to 
have  known  and  felt  that  the  younger  could 
not  safely  act  in  so  gr^ve  a  transaction,  in 
secrecy  from  her  husband,  without  the  aid  of 
equal  professional  learning  and  skill.  It  was 
against  all  professional  ethics,  against  all  pro- 
prietv,  to  suffer  that  woman,  without  profes- 
sional advice  of  her  rights,  without  advising 
her  of  them  himself,  in  the  absence  of  the 
counsel  who  had  maintained  them,  without 
the  knowledge  of  her  husband,  without  the 
counsel  or  sanction  of  any  friend,  alone,  and 
in  an  apparent  condition  of  weak  health, 
to  avoid  the  effect  of  the  judgment  of  the 
county  court;  to  surrender  so  large  a  pro- 
portion of  her  inheritance  from  her  father,, 
which  her  children,  born  and  unborn,  might 
in  time  look  to  inherit  from  her.  It  is  not 
within  the  ofiice  of  the  profession  to  aid  in 
such  undue  advantage.  It  was  the  plain  pro* 
fessional  duty  of  the  gentleman  who  was  the 
elder  sister's  attorney  here,  to  have  told  these 
women,  in  these  circumstances,  that  he  would 
take  no  part  in  consummating  the  agreement 
between  them  until  the  younger  sister  had 
taken  proper  professional  advice,  or  had  at 
least  consulted  her  husbatid.  No  such^  trans-^ 
action  should  ever  be  consummated  as  it  were 
ex  parte  in  a  lawyer's  office.    This  gentleman, 

5resumablv,acted  without  conscious  bad  faith, 
ut  the  effect  was  the  same.  And  this  court 
holds  what  took  place  in  his  office  to  be  equiv- 
alent to  undue  influence — adequate  ground 
for  avoiding  a  conveyance  so  executed."  See 
also,  Bagle  Packet  Go.  9.  Defries,  94  111.  598 ; 
Railroad  Co.  v.  Doyle,  18  Kan.  58. 
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The  transaction  by  which  this  release  was 
obtained,  though  not  obtained  in  the  office  of 
the  lawyer  retained  by  the  defendant,  was,  we 
think,  obtained  under  circumstances  full  as 
much  to  be  deprecated  as  the  transaction  so 
severely  condemned  by  the  late  learned  chief 
justice  in  the  opinions  above  quoted.  See 
also,  Howard  t?.  Town  of  Osceola,  22  Wis.  453. 
We  think  that  there  was  sufficient  evidence 
to  support  the  verdict  of  the  jury  finding  that 
the  release  was  no  bar  to  the  plaintifTs  action. 
Smith  V,  Mariner,  6  Wis.  661 ;  Kelley  v,  Shel- 
don, 8  Wis.  268. 

We  find  no  errors  in  the  instructions  given 
to  the  jury  by  the  circuit  court  relating  to 
the  effect  which  should  be  given  to  the  release, 
nor  as  to  what  facts  or  misrepresentations 
would  avoid  the  same.  The  evidence,  which 
was  objected  to  by'the  defendant,  we  think 
wa6  competent  as  bearing  upon  the  validity 
^f  the  release  and  the  good  fstith  of  the  de- 
fendant in  obtaining  the  same. 

The  case  was  fairly  tried  at  the  circuit 
court,  and  the  judgment  should  stand.  The 
judgmisnt  of  the  circuit  court  is  affirmed. 


♦  > » 


STSPEEirSON  v\  8UPSBI0B  OOUBT. 

{Supreme  Ontrt  of  Odi/amia.    Nov.  15, 1882.) 

ADMiNiamtATiON—  DecUh—  Brobate—  Motion—  Jurie- 
•<2fbtton.— The  ooart  in  which  w«8  had  adminiBtration 
(Upon  the  estate  of  a  man  supposed  to  have  been  destd, 
but  who  subsequently,  and  after  the  administration 
bad  been  closed,  appears  **  in  the  flesh,'*  and  moves 
the  entry  of  an  order  vacating  and  annulling  the 
proceedinss,  may  grant  such  motion  and  tenter  such 
•order.  Administration  may  lawfully  be  had  upon 
the  estate  of  a  dead  man,  but  not  upon  that  of  one  in 
life.  Until  death  occurs  there  is  no  '*  subject-matter  " 
•over  which  it  is  possible  for  any  court  to  exercise 
Jurisdiction.  Notwithstanding  tne  court  of  probate, 
before  issuing  letters  of  administration,  must  first 
•determine  affirmatively  the  question  of  death,  the 
fact  that  the  supposed  intestate  is  alive  may  atiU  be 
shown,  and  when  shown  establishes  the  nullity  of  the 
entire  proceedings.  The  *' subject-matter  "  in  such 
case  is  the  appointment  of  a  personal  representative 
to  a  deeede9U  who  is  without  one ;  witnout  which 
■subject-matter  no  jurisdiction  can  attach  to  the  court 
.  granting  administration. 

Ross,  J.,  delivered  the  opinion  of  the  court. 

The  question  in  this  case  is  whether  the 
•court  in  which  was  had  administration  upon 
the  estate  of  a  man  supposed  to  have  been 
•dead,  but  who  subsequently,  and  after  the  ad- 
iministtation  had  been  closed,  appeared  '*  in 
vthe  flesh,"  and  moved  the  entry  of  an  order 
vacating  and  annulling  the  proceedings, 
Tightly  granted  the  motion  and  entered  the 
order.  VV^e  have  no  doubt  of  the  correctness 
of  the  action  of  the  court  in  that  particular. 

Administration  may  lawfully  be  had  upon 
the  estate  of  a  dead  man,  but  not  upon  tnat 
of  one  in  life.  Until  death  occurs  there  is  no 
*^  subject-matter"  over  which  it  is  possible  for 
any  court  to  exercise  jurisdiction.  It  is  true 
that  the  court  of  probate,  before  issuing  let- 


ters of  administration,  must  first  determine 
affirmative!}'  the  question  of  death.  But, 
notwithstanding  sucn  determination,  the  fact 
that  the  supposed  intestate  is  alive  may  still 
be  shown,  and  when  shown,  establishes  the 
nullity  of  the  entire  proceedings.  The  au- 
thorities in  support  of  this  proposition  are 
numerous.  Sec.  1,  Williams  on  Executors 
(American  notes  by  Perkins)  top  page  632, 
and  notes  to  page  6^1 ;  Vol.  VII,  Robinson's 
Prac.  p.  324 ;  Jochimson  v.  Suffolk  Savings 
Bank,  3  Allen  87;  Fisk  v.  Newell  9  Texas 
12;  Duncan  v.  Stewart,  23  Ala.  484;  Allen  v. 
Dundas,  3  T.  R.  125. 

In  Griffith  r.  Frazier,  (8  Cranch  23,)  Chief 
Justice  Marshall  said :  "  Suppose  adminis- 
tration to  be  granted  on  the  estate  of  a  per- 
son not  reall]^  dead.  The  act.  all  will  admit, 
is  totally  void.  Yet  the  ordinary  must  al- 
ways inquire  and  decide  whether  the  person 
whose  estate  is  to  be  committed  to  the  care  of 
others  >>6  dead  or  in  life.  It  is  a  branch  of 
every  cause  in  which  letters  of  administration 
issue.  Yet  the  decision  of  the  ordinarv  that 
the  person  on  whose  estate  he  acts  is  dead,  if 
the  tact  be  otherwise,  does  not  invest  the  per- 
son he  may  appoint  wilh  the  character  or 
powers  of  an  aaministrator.  The  case,  in 
truth,  was  not  one  within  his  jurisdiction.  It 
was  not  one  in  whicn  he  had  a  right  to  delib- 
erate. It  was  not  committed  to  him  by  the 
law.  And,  although  one  of  the  points  occurs 
in  all  cases  proper  for  his  tribunal,  yet  that 
point  cannot  oring  the  subject  within  his 
jurisdiction." 

In  Beckett  v.  Selover,  7  Cal.  22&^7,  this 
court  said  that  the  fact  of  death  and  the  place 
of  residence  of  the  deceased  at  the  time  of 
death  must  be  alleged  in  the  petition  for  let- 
ters, and  must  be  true  in  point  of  fact,  ''and 
when  they  do  not  both  exist  in  point  of  fact, 
the  proceedings  are  utterly  void  apd  not  void- 
able." Further  on,  the  court  said:  ''It  is 
apprehended  that  no  one  would  insist  that  a 
grant  or  administration  before  the  death  of 
a  person,  however  regular,  could  be  sustained 
anywhere.  The  decision  of  the  probate  court, 
that  the  man  was  dead,  would  not  be  conclu- 
sive against  him ;  and  the  fact  of  residence 
isof  equal  importance  to  give  the  particular 
court  jurisdiction,  and  the  decision  of  one 
point  is  no  more  conclusive  than  the  decision 
on  the  other."  This  case — Beckett  «.SeloVer 
— in  so  far  as  the  question  of  the  residence  of 
the  deceased  at  the  time  of^death  isconcerned, 
was  overruled,  and  we  think  rightly  so  in 
the  subsequent  case  of  Irwin  «.  Scriber,  re- 
ported in  16  Cal.  499,  but  it  has  not  been  dis- 
turbed as  respects  the  quesiion  of  the  fad  cf 
death.  Nor  do  we  think  it  ouffht  to  be  deemea 
a.  great  mistake  to  place  the  fact  of  determin- 
ing the  place  of  residence  of  the  supposed  in- 
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testate  in  the  same  category.  Until  there  is 
a  death  there  is  no  subject-matter . for  the  ju- 
risdiction of  any  court?  What  is  the  subject- 
matter  ?  It  is  the  appointment  of  a  personal 
representative  to  a  decedent  who  is  without  one. 
If  the  subject-matter  exists,  the  question 
whether  the  court  had  jurisdiction  in  the 
particular  case  or  not  may  depend,  as  said  by 
the  Court  of  Appeals  of  Virginia  in  Andrews 
V.  Avery,  14  Gratt.  236,  "  upon  a  variety  of 
facts : .  as  whether  the  deceased  resided  in  the 
county  whose  court  made  the  order ;  or  had 
land  there  :  or  died  there  ;  or  had  estate  of 
any  kind  there.  If,  after  passing  upon  these 
facts  and  taking  cognizance  of  the  case,  the 
order  of  the  court  could,  at  anv  period,  in  any 
collateral  proceeding,  be  avoidea  by  evidence 
that  the  decedent  did  not  reside,  or  die,  or 
leave  estate  in  the  commonwealth,  all  the  in- 
conveniences and  other  evils  would  be  pro- 
duced which  are  referred  to  in  Fisher  v.  Bas- 
sett,  (9  Leigh)  119,  and  other  cases  before 
cited,  and  which  are  designed  to  be  prevented 
by  the  principles  laid  down  in  those  cases." 
Some  of  those  evils  are  thus  stated  by  Mr. 
Justice  Rosevelt  in  the  case  of  Monell  v.  Den- 
nison,  17  How.  Pr.  426 :  "  To  allow  it  (the 
decision  upon  the  question  of  inhabitancy) 
to  be  called  in  question  collaterally,  and  on 
every  occasion  and  during  all  time,  would  be 
destructive  of  all  confidence.  No  business  in 
particular  depending  on  letters  testamentary 
prof  administration,  could  safely  be  transacted. 
Payments  made  to  an  executor  or  adminis- 
trator, even  after  judgment,  would  be  no 
protection.  Even  if  the  debtor  litigated  the 
precise  point  and  compelled  the  executor  to 
establisn  it  by  proof,  the  adjudication  would 
avail  him  nothing  should  a  subsequent  ad- 
ministrator, as  in  this  case,  spring  up,  and. 
after  the  lapse  of  a  fifth  of  a  century,  demana 
payment  a  second  time,  when  a  scintilla  of 
evidence  on  one  side  remained  and  all  on  the 
other  had  perished.  A  large  ntkmber  of  titles, 
too,  depena  for  their  validity  on  decrees  of 
foreclosure,  and  these  decrees  are  bften  made 
in  suits  instituted  by  executors  or  adminis- 
trators or  their  assigns.  Must  these,  too,  be 
subject  to  be  overhauled  at  any  period,  how- 
ever remote,  on  the  nice  question  of  residence 
— a  question  often  difiicult  to  decide  where 
the  facts  are  close,  and  much  more  so,  of 
course,  where  the  facts  are  obscured  by  lapse 
of  time  and  loss  of  documents  and  witnesses  ?" 
Such  a  doctrine  the  court  correctly  held  too 
dangerous  for  judicial  sanction 

But  here  was  an  application  bv  a  party 
whose  estate  had  been  administered  upon  the 
supposition  that  he  was  dead,  to  show  to  the 
court  in  which  the  proceedings  were  had  the 
fact  that  he  was  all  along  alive,  and  the  con- 
sequent non-existence  of  the    subject-matter, 


without  which'  no  jurisdiction  could,  by  pos- 
sibility, have  attacned  to  any  court.  That  it 
was  competent  for  him  to  prove  the  fact  we 
have  no  manner  of  doubt,  and  we  are  also  of 
opinion  that  he  sought  to  make  the  proof  in 
the  appropriate  tribunal.  (State  v.  McGlynn, 
20  Cal.  233  ;  Hamberlin  v.  Terry,  1  S.  A  M. 
Ch.  R.  689.) 

Demurrer  sustained  and  proceedings  dis- 
missed. 

Concurring  opinion,  by  McKee,  J. 

Administration  of  the  estate  of  a  living 
person  is  void  ab  initio  and  throughout.  The 
only  jurisdiction  a  probate  court  has  in  re- 
spect to  the  administration  of  estates  is  over 
the  estates  of  dead  persons.  It  has  no  juris- 
diction whatever  to  administer  the  estates  of 
living  persons  as  if  they  were  dead.  Cases  in 
support  of  these  plain  propositions  abound  in 
the  books.  For  it  has  often  happened  that 
many  ''Enoch  Ardens*'  have  had  to  assert  in 
the  courts  their  right  to  property  of  which 
they  have  been,  in  their  absence,  unlawfully 
deprived  by  void  proceedings  against  them  in 

£  rebate  courts.  In  addition  to  those  cited  by 
[r.  Justice  Ross,  the  cases  of  McPherson  v. 
Cauliff,  11  S.  and  R.  422:  Appeal  of  Peebles, 
15  id.  42;  Wales  v.  Willard,  2  Mass.  120;  Smith 
V.  Rice,  13  td507;  Bolton  v.  Jacks,  6  Root.  166; 
Morgan  t;.  Dodge,  44  N.  H.  255 ;  Melia  v.  Sim- 
mons, 45  Wis.  334 :  and  D'Arusmont  v.  Jones, 
4  Lea.  25,  will  be  found  instructive  and  con- 
clusive upon  the  question  involved  in^the 
present  case.  I  know  of  no  case  opposed  to* 
the  doctrine  of  those  cases,  except  it  be  the 
case  of  Roderigas  v.  East  River  Savings  In- 
stitution, 62  N.  Y.  460.  In  that  case  the  su- 
preme court  of  New  York  held  that  money 
paid  to  the  administrator  of  a  supposed  de- 
cedent could  not  be  recovered  back,  although 
it  appeared  that  at  the  time  of  issuing  the 
letters  of  administration  the  party  was  not 
dead.  But  in  Lavine  v.  The  Emigrant  In- 
dustrial Savings  Bank  (18  Blatch.  1),  in  the 
circuit  court  of  the  United  States  for  the  state 
of  New  York,  it  was  decided  that  that  caise 
had  no  support  elsewhere  in  the  authorities 
of  the  English  or  Ahierican  courts.  A  living 
person,  says  the  court,  cannot  be  concluded  by 
a  surrogate's  decision  that  he  is  dead.  As  U> 
him  such  a  decree  is  absolutelv  void,  and  he 
may  claim  his  property  as  taken  from  him 
'*  without  due  process  of  law." — Pacific  Goad 
Law  Journal. 

[The  Supreme  Court  of  Pennsylvania,  in 
the  case  of  Devlin  v.  Commonwealth,  etc., 
decided  Nov.  20th,  1882,  has  decided  the  ques- 
tion as  to  the  effect  of  granting  letters  of 
administration  upon  the  estate  of  a  living 
person,  and  in  its  decision  concurs  with  the 
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above  case,  in  holding  that  the  act  of  the 
court  18  void. 

The  facts  were  the  converse  of  those  in  the 
case  of  Roderigas  v.  The  East  River  Savings 
Institution,  cited  above,  one  of  the  persons 
having  made  a  voluntary  payment  of  a  debt 
due  the  supposed  decedent  to  the  adminis- 
trator ;  and  the  court  held  that  the  payment 
was  not  a  defense  to  an  action  for  the  debt. 

The  c^urt,  as  that  of  California  in  the  above 
case,  refused  to  recognize  the  authorit}'  of  Rod- 
erigas 0.  The  East  River  Savings  Institution, 
but  say  that  if  the  payment  had  not  been 
voluntary,  but  if  he  had  paid  the  amount 
after  a  judgment  in  favor  of  the  administrator, 
by  a  court  having  jurisdiction,  the  case  would 
Tiave  been  different,  as  such  a  judgment  could 
not  be  collaterally  contested. 

In  the  case  of  Melia  v.  Simmons,  decided  in 
1878,  the  Supreme  Court  of  Wisconsin  held 
that  all  administration  proceedings  on  the 
estate  of  a  living  person  were  void  for  all 
purposes;  and  the  Supreme  Court  of  Ten- 
nessee, in  the  case  of  D'Arusmont  v,  Jones, 
holds  that  such  administration  is  absolutely 
void. 

The  case  of  Roderigas  v.  East  River  Savings 
Institution,  is  criticised  in  nearly  all  later 
cases,  and  in  none  of  them  does  it  seem  to  be 
followed ;  so  it  would  seem  that  the  doctrine 
of  the  principal  case  may  be  said  to  be  law, 
notwithstanding  the  New  York  case  cited. — 
0.  W.  A.] 


8ige6b  si  Reeenb  Gaseg. 

■  ■■  ■  ■  ■  -     —        ^      ^  -  ■  -■■ 

'EYJDKSCR—C&mpetencj/  of, — ^In  an  aotion  for  aliena- 
ting the  affections  of  a  wife  and  enticing  her  away 
from  her  husband,  letters  written  by  the  wife  before 
she  left  him,  to  the  husband  and  to  her  parents,  are 
admissible  as  tending  to  show  the  state  of  her  feelings 
towards  her  husband.  The  fact  that  a  wife  is  present 
in  court  and  could  testify  herself  will  not  ezdude 
such  letters,  for  unless  her  husband  oonsents  to  her 
testifying  she  could  not  become  a  witness,  and  no 
consent  was  ffiven  in  this  c^ae.  Evidence  that  de- 
fendant had  illicit  intercourse  with  theVife  is  not  ad- 
missibie,^  no  such  allegation  being  made  in  the  de- 
claration in  an  action  for  enticine  a  wife  away  and 
alienatins  her  affections  from  her  nusband.  In  this 
action  evidence  of  cohabitation  and  repute,  andadmls- 
slo|is  by  defendant  thai  plaintiff  and  his  allesed  wife 
were  itaarried,  wiU  be  sufficient  to  prove  Uie  mar- 
riage. Certain  alleged  declarations  of  the  wife  ex- 
cluded as  toe  remote  and  vasue  to  be  admissible  In 
evidence.    JRnry  v.  Lovtfoy^  £  C.  Mich.,  Jan.  6, 188S. 

CoHVXBBXOir— Bv  eo-isnont— When  one  oo-tenant 
of  real  estate,  without  the  consent  of  his  co-tenant, 
outs  trees  from  the  land  and  sefls  the  logs,  an  action  1^ 


the  latter  against  the  former,  for  converting  the  Ion, 
is  not  an  action  under  section  43,  «.  7i>.  0«n.  St.  ICTTS, 
for  recovering  "  more  tlian  his  lustproportion  of  the 
rants  or  pronts, !'  and  the  plaintiflr  need  not  show 
that  defendant  cut  more  than  his  proportionate  share 
of  the  trees.  A  co-tenant  of  personal  property  who, 
without  the  consent  of  liis  oo-tenant,  sells  the  prop- 
erty as  his  own,  is  liable  for  conversion  of  hisco- 
tenantH'sF  i^hare.  Trees  cut  by  one  co-tenant  of  land 
without  tiie  consent  of  the^other  belong,  after  the 
severance,  to  the  co-tenants  of  the  land,  and  If  the 
wrong-doer  sells  the  logsi  as  his  own  without  the  con- 
sent of  his  oo-tenant  be  is  liable  to  him  for  convert- 
ing the  same.  Shepherd  v.  PieUii,  S.  C.  Minn.,  Jan.  3, 
ISS). 

6hie  Supreme  QeunU  Repert. 


Ron.  Josh  W.  Okbt,  CU^  JmtHtt. 


Roit.  William  White. 
Hon.  W.  W.  JoHKaoM. 


Hon.  Gbomb  W.  McIltaikb. 
lIoK.  Nicholas  LoiiavoBTH. 


Oolumbna^  OAtb,  Jan.  16,  1883. 

<ii:XEHAL  DOCKET  DECISIONS. 

No.  o.  Joseiihus  Martin  v,  Orson  LipKam  et  al. 
Error  to  the  DiMtrict  Court  of  Marion  Cnunty. 

IjONaWOKTII,  J. 

In  one  clause  of  a  will  testator  bequeathed  to  M. 
Ij.,  a  «niirried  woman  living  with  her  husband,  a 
Kpccitied  sum  of  money.  In  a  subsequent  clause  he 
provided  that  if  M.  L.  should  die.  leaving  no  child  of 
her  own.  then  the  money  should  be  equally  divided 
among  the  tlie  testator's  living  children,  the  issue  of 
his  own  body.  Upon  Anal  settlement  of  the  estate 
tlie  executor  had  sufficient  funds  to  pay  all  the 
legacies.  In  an  action  brought  by  the  children  of 
testator  to  enjoin  the  payment  by  the  executor  to  M. 
L.of  the  amount  of  her  legacy,  for  which  she  had  re- 
covered judgment  against  him,  unless  she  should 
ffive  security  for  the  re-payment  thereof  to  the  then 
living  children  of  testator  in  the  event  that  she 
should  die  leaving  no  child  of  her  own. 

Held  :  1.  That  under  the  will  M.  Lk  is  entitled  to  the 
possession  of  the  legacy,  without  giving  security  for 
the  re-payment  thereof,  in  the  absence  of  fiiots  show- 
ing that  she  is  about  to  waste  or  squander  the  legacy. 
2.  Such  inference  will  not  arise  from  the  mere  fact 
that  she  and  her  husband  are  residents  of  another 
state  and  are  pecuniarily  irresponsible.  (Lapham  v. 
Martin,  33  Ohio  St.  99,  followed  and  approvea.) 

Judgment  affirmed. 

Whits,  J.,  did  not  sit  in  this  .case. 

38.  N.  C.  Brewer  and  Samuel  Tmscott  v.  Martin 
Maurer.  Error  to  the  District  Court  of  Cuyahoga 
County. 

JOKMSON,  J. 

The  plantiff  held  the  notes  of  B,  secured  by  a  mort- 
gage on  his  land.  B  conveyed  the  land  to  a  married 
woman,  by  deed  of  general  warranty,  in  considera- 
tion of  a  sum  of  money  paid,  and  of  her  accepting  a 
deed  in  which  *'  said  grantee  assumes  *  *  *  as 
part  of  the  purchase  money,"  said  mortgage  debt. 
This  was  the  only  separate  property  she  poaseaaed. 
She  conveyed  the  land  to  F,  ana  he  convejp^  to  de- 
fendants by  like  deeds,  each  cantahEdnga  stipulation 
in  favor  of  their  grantors  that  the  grameos  assumed 
and  agreed  to  pay  the  mortgage  debt  as  part  of  the 
purchase  money.  Upon  roreelosare  ana  sale,  the 
proceeds  were  insufficient  to  pay  the  mortgage  debt. 

Hdd  :  1.  That,  aside  from  the  diaability  ofoavertiiTe. 
the  aoeeptanoe  by  the  married  woman  of  the  deed 
from  B,  eontainmff  the  clause,  thai  sidd  grantee  as- 
sumed as  part  of  tne  puiehase  money,  ^be  mortgage 
debt,  was  an  agrsement  between  benelf  and  her 
grantor  to  pay  the  mortgage  debt  as  part  payment 
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of  the  nonsiiterntion  agreed  by  her  to  be  given  for 
the  land.  The  transaction  wan  not  a  purchase  of -the 
eooity  of  redemption,  subject  to  the  mortgage,  but 
of  the  land  in  fee,  with  a  stipulation  as  to  the  man- 
ner in  which  the  purchase  money  agreed  upon  by 
the  parties  should  bc^^d. 

2.  A  married  woman  owning  real  estate,  as  her 
separate  property,  has  legal  capacity,  her  linSband 
Joining,  Ui  convey  the  same  to  her  vendee,  and  she 
may  stipulate  forsnch  terms  of  payment  of  the  pur- 
c^s'se  m<»ney  aw  Hhe  may  think  liest. 

After  her*  cronveyanc^  is  executed  and  delivered, 
her  grantee  is  legally  bound  to  pay  the  considera- 
tion money  in  tlie  manner  Mtipulated,  the  Hame  as  if 
Mie  were  a  fenime  Hole. 

9.  The  defendantM,  aH  graiitecM  of  F,  having  agreed 
with  him  to  pay  Him  debt  as  part  payment  of  tlie 
purchase  money,  were  iial>le  to  the  mor^agoe  on 
Nuch  promise,  in  an  action  to  recover  the  demdency. 

4.  In  such  an  action  by  the  mortgagee  it  is  a  good 
defense  to  show  tliat  liefore  the  plaintiff  has  assented 
to  or  acted  on  tlie  promise  made  in  his  favor,  the 
agreement  lias  been  rescinded. 

Judgment  reversed  and  cause  remanded. 

1072.  llie  State  ex  rel.  <i.  W.  Drake  v,  James  B 
l*aMey.  Krror  ti»  tlie  District  f*ourl  of  Hamilton 
County. 

Wmitk,  J.  ffetii: 

1.  Tbe  Awiocinlion  of  the  Tobucco  Trade  of  Cincin- 
nati; u  cor|Kinition  formed  under  the  act  of  April  :i, 
18UU  (S.  iV  S.  Iri2),  since  tlio  repent  of  s:iid  act,  is,  under 
9  3232  of  tlie  ICevised  Statutes,  required  to  be  governed 
oy  tlie  provisions  of  Title  2  of  said  statutes. 

2.  Under  Title  2,  |  :1827,  the  association  is  author- 
ised to  appoint  nn  insp«lctor  of  leaf  tol>ac<*<i,  whose 
duties  are  to  be  prescribed  by  the  by-laws  and  rules 
of  the  association ;  and  the  performance  of  his  duties 
by  such  inspector,  at  the  instance  of  jvieml^ers  of  the 
association,  is  not  a  usurpation  of  thft  duties  required 
of  the  inspec*tors  appointed  under  Ch.  0  Title  o,  of  the 
Revised  Statutes,  as  amended  April  21),  1881.  78  O.  L. 
342.  The  tobacco  which,  the  in8|>ectors  last  named 
are  required  to  inspect,  is  limited  to  such  tobacco  as 
they  may  be  *'  called  on  to  view,  weigh  and  inspect." 
ssfec.  wMO. 

Judgment  uAlnned. 

77').  Neil  V,  Xeil.  Error  to  tlie  District  Court  of 
Franklin  County. 

Ckey;  C.  J. 

1.  The  jurisdiction  exercised  in  adivuroesuit  with 
respect  to  the  custody  of  children  Is  continuing ;  the 
order  in  that  respect  may  lie  modified  at  any  time 
daring  the  minority  of  the  children,  when  their  inter- 
ests may  require  such  modification ;  and  the  reserva- 
tion of  such  power  in  the  original  order  is  not 
essential. 

2.  An  order  dismissing  a  petition  in  a  proceeding  to 
modify  a  final  order  with  respect  to  the  custody  of 
children  in  a  divorce  suit,  may  oe  reviewed  on  error. 

8.  Where  the  district  court  dismisses  a  proceeding  in 
error  on  the  erroneous  ground  that  the  Judgment  com- 
plained of  is  not  reviewable, the  supreme  court  is  vested 
with  discretion,on  reversal  of  such  erroneous  order,  to 
remand  the  cause  to  the  district  court  for  ftirther  pro- 
ceedings, or  render  such  Judgment  as  that  court 
ShouldiiaYe  rendered. 

Judgment  reversed,  and  cause  remanded  to  the 
diatrid  court  for  further  prooeedings. 

68.  R.  F.  Laaman  v.  L.  M.  Dayton  et  al.  Error  to 
the  District  Court  of  Hamilton  County.  Dismissed  at 
costs  of  plaintiff  in  error,  by  agreement  on  file. 

40(X  John  W.  Orabill  v.  J.  N.  Morrow  et  al.  Error 
to  the  District  Court  of  Highland  County.  Dismissed 
St  costs  of  plaintiff  in  error,  sooording  to  sgreemeot 
on  file. 


801.  Henry  Roeso  r.  Charles  Stratton  A  Co.  Error 
to  the  District  C^urt  of  Hardin  County.  Dismissed  at 
costs  of  plaintiff  in  error  by  agreement. 

1144.  The  Ama7X>n  Insurance  Co.  t;.  William  S.  Ga- 
pellnr,  auditor,  (!^c.  Error  to  the  Superior  Court  of 
Cincinnati.    Judgment  afllrmed.    To  be  reported. 

1145.  The  Knierprise  Insurance  Co.  v.  William  S. 
C^pellur,  auditor,  etc.  Krror  to  the  Superior  Court  of 
Cincinnati.    Judgment  afllrmed. 

MOTION   DOCKET  DEC  VISIONS. 

No.  IH  Ifenry  Jackson  et  al  v,  Tlie  State  of  Ohio. 
Motion  for  leave  to  tile  a  petition  in  error  to  reverse 
the  Judg  men!  of  the  Court  of  Common  Pleas  of  Cuy- 
ahoga County.    Mdtion  overruled. 

10.  Frank  Tnrbox  v.  The  State  of  Ohio.  Motion  for 
leave  to  rile  a  petition  in  error  fo  reverse  the  Judg- 
ment f  the  court  of  Common  Pleas  of  C*uvahoga 
County.  Motion  overrule<l.  To  be  reportecf  here- 
after. ' 

:9r).  WiiliHin  CummlngM,  Treasurer,  ite.  r.  John 
Fitch  etal.  Motion  to  dlMmiss  cusie  No.  4:<7  on  the 
Oenerul  Dftcket.  Motion  overruled  without  prejudice 
to  the  right  to  renew  tlie  motion,  iinlesH  the  present 
troasurer  liecomes  a  plaintiff  in  error  within  sixty 
days.  And  leave  is  granted  sucli  treaMiirer  to  become 
such  plaintiff  in  ernir  within  sixty  davM. 

21.  John  M.  Strider  v.  City  of  Pomeroy.  Mo- 
tion for  leave  to  file  an  amended  record  within  twenty 
days  in  etiiiHe  No.  .'wt  on  the  (Tcneml  Dc»cket.  Motion 
granted. 

i 

22.  Hamilton  Green  r.  Trustees  of  Paint  Township. 
Motion  to  extend  time  for  filing  printed  record  in 
causes  Nos.  lomand  1105  on  t bo  General  Docket,  for 
twenty  days.    Motion  granted. 

— ^  Frank  Kockefeller  et  al.  v,  James  R.  Timmins. 
Motion  for  rehearing  of  a  cause  between  said  parties, 
i  decidfKl  st  the  last  term.    Motion  withdrawn. 

RECORD  OF  NEW  CASI?:S  FILED. 

No.  1144.  The  Aniiuson  Insurance  Company  v,  W. 
8.  Capellar,  auditor  etc.  Error  to  the  Superior  (?oprt  of 
Cincinnati.  Foraker  A  Black  for  plaintiff;  Geo.  K. 
Nash  and  Clias.  Evans  for  defendant. 

114r>.  The  Enterprise  Insurance  Company  r.  Wm. 
S.  Capellar,  auditor  etc.  Error  to  the  Superior  Court  of 
Cincinnati.  Fbraker  A  Rlack  for  plaintiff;  Geo. 
K.  Nash  and  Chas.  Evans  for  defendants. 

1140.  W.  S.  Capellar,  auditor,  etc.,  v.  The  Amazon 
Insurance  CV>mpaDy.  Error  to  the  Superior'Court  of 
Cincinnati.  Chas. 'Evans,  Geo,  K.  Nash,  and  J.  T. 
Holmes  for  plaintiff;  Foraker  A  Black  for  defendant. 

1147,  H.  H  McCnrdy  v,  Marv  Baughman.  Error  to 
the  District  Court  of  Franklin  County.  Mariott  A 
Hughes  for  plaintiff. 

1148.  P.  W.  Corzilius,  treas.,  etc.,  v.  Iiorenzo  En- 
glish, assignee,  etc.,  et  al.  Error  to  the  District  Court 
of  Frankfin  Countv.  J.S.Wright  for' plaintiff;  L. 
English,  Mariott  A  Hughes  and  A.  A.  Krumm,  for 
defendants. 

1140.  James  Emmitt  v,  Fleetwood  Ward,  adm*r, 
etc.  Error  to  the  District  Court  of  Ross  County.  L. 
T.  Neal  and  Clark  A  McDougall  for  plaintiff;  8.  8. 
Cooke  for  defendant. 

1160.  Connecticut  Mutual  Life  Insurance  Co.  v,  Jere- 
miah Pyle.  Error  to  the  District  Court  of  Ross 
County.    I^.  T.  Neal  for  plaintiff. 

1161.  City  of  droleville  v.  Jacob  F.  Nendlng.  Error 
to  the  District  Court  of  Pickaway  County.  Adolj^ 
Ooldfrederick  and  I.  N.  Abemethy  for  plaintiff;  8.  w. 
Oourtwright  for  defendant. 
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1152.  James  T.  Dnfty  et  al  v.  George  F.  Myers  et  al. 
Appeal;  Reserved  in  the  District  Court  of  Hamilton 
County.    Healy,  Brannan  A  Dyer  for  plaintiffii. 

1158.  Robert  Inn  is,  Jr.  o.  John  Schlanchf.  Error  to 
the  District  Conrt  of  Franklin  County.  8.  Taylor 
for  plain tiflr. 

1154.  Adam  Metz  v.  Hannah  Ray  et  al.  Error  to 
the  District  Court  of  Hamilton  County,  yi.  O.  Mayer 
for  plaintiff;  Wm.  Disney  for  defendants. 

1155.  Lewis  Mason  v.  August  Dronhard.  Error  to 
the  District  Court  of  Wayne  County.  lYyli®  <&  Mc- 
Clarran  for  plaintiff. 

1156.  B.  Rf>th  V.  C.*J.  Thomas.  Error  to  the  District 
Court  of  Hamilton  County.    S.  A.  Miller  for  plaintiff. 

1157.  Harry  K  Engle,  treas.,  etc.  v,  John  W.  Sohn 
A  Co.  Error  to  the  District  Court  of  Butler  County. 
Thomas  Milliken  and  J.  T.  Neilan  for  plaintiff;  Slay- 
back  A  Shaffer  for  defendants. 

1158.  Wm.  P.  Brown  v.  Lucia  Chittenden  4t  al. 
Error  to  the  District  Court  of  Franklin  County.  Qeo. 
L.  Converse  for  plaintiff;  Engliah  A  Baldwin  for  de- 
fendants. 

1150.  Charles  Cooper  v.  Daniel  Close.  Error  to  the 
District  Court  of  Sandusky  County.  Bartlett  A  Fine- 
frock  for  plaintiff;  J.  M.  Lemmon  for  defendant. 

1160.  Philander  C.  Kinney  o.  Eliza  Werts.  Error  to 
the  District  Court  of  Scioto  County.  Moore  A  New- 
man for  plaintiff;  W.  A.  Hutchins  and  J.  W.  Bannon 
for  defendant. 

1161.  EStnalron  Co.  v.  Franklin  InsnHinoe  Co.  Error 
to  the  District  Court  of  Scioto  County.  Moore  A 
Newman  for  plalntifl^ 

1162.  Rebecca  J.  Dunn  v.  Brown  County  Agricul- 
tural Society.  Error  io  the  District  Court  of  Brown 
County.    White,  McKnight  A  White  for  plaintiff. 

1168.  Christopher  Srhmels  et  al.  v.  Elizabeth  Michel- 
son  et  al.  Error  to  the  District  Court  of  Hamilton 
County.    C  H.  Blackburn  for  plaintiff. 

1164.  Union  National  Bank  of  Massillon  v.  Mary  J. 
McCue.  Error  to  the  District  Court  of  Stark  County. 
F.  L.  Baldwin  and  J.  J.  Parker  for  plaintiff. 

1165.  Nathaniel  Vesey  v.  R»  R.  Seymour  et  al.  Error 
to  the  District  Court  of  Franklin  County^  W.  J.  Gil- 
more  and  O.  F.  Gunning  for  plaintiff;  Harrison,  Olds 
A  Marsh  for  defendants. 

1166.  James  P.  Lattlmore  v.  Roswell  Robinson  et  al. 
Error  to  the  District  Court  of  Ottawa  County.  T.  1. 
Marshal  for  plaintiff;  Malcolm  Kelley  for  defendants. 

1167.  John  Rettig's  adm'rs  et  al.  v,  J.  P.  Zeigenf elder's 
adm*r.  Error  to  the  District  Court  of  Miami  County* 
H.  H.  Williams  et  al.  for  plaintiflh. 

1168.  The  State  of  Ohio  v.  Lucian  B.  Martin  et  'al. 
Bill  of  exceptions  to  the  Court  of  Common  Pleas  of 
Brown  County.  J.  P.  Moore,  pros,  att'y  for  plaintiff; 
D.  W.  C.  Loudon  for  defendant. 

1160.  Isrsel  Jackson  v.  Jacob  Dickens.  Error  to  the 
District  Court  of  Morrow  County.  Andrews  A  Allison 
for  plaintiff;  H.  L.  Beebe  for  defendant. 

1170.  John  Rice  v.  James  K.P.  Webber.  Error  to  the 
District  Court  of  Morrow  County.  James  Olds  and  H. 
T.  Van  Fleet  for  plaintiff;  H.  L.  Beebe  for  defendant 

1171.  Jonathan  Blasters,  assignee,  etc  v.  Geo.  Rioe 
et  al.  Error  to  the  District  Court  of  Morrow 
County.  James  Olds  for  plaintiff;  H.  L.  Beebe  for 
defenaants. 

1172.  William  Shaffer,  guardian,  etc,  v.  Heieklah 
ZIbberall.  Error  to  the  District  Coi^rt  of  Seneoa 
County.  Lutes  A  Lutes  for  plaintiff;  Bartlett  A  Fine- 
frook  for  defendant. 


1173.  Isaac  Iddings  et  al.  v.  Mary  A.  BIeakmore,exr., 
et  al.  Error  to  the  District  Court  of  Belmont  County. 
W.  F.  Hunter,  J.  W.  Shannon  and  D.  D.  T.  Cowan  A 
Son  for  plaintiff8 ;  T^.  Dan  ford  for  defendants. 

1174.  John  Ritt  V.  George  Ward  et  al.  Error  to  the 
District  Court  of  Hamilton  County.  8.  P.  Hunt  for 
plaintiff;  Chas.  C.  Davis  for  defendants. 

1175.  Frank  Rockefeller  et  al.  v.  James  R.  Timuiins. 
Petition  for  relieaHng  cause  No.  190  of  last  term.  L. 
Prentice  for  plaintiflfs ;  M.  B.  Gary  for  defendant. 

1176.  Jciseph  Harshman  v.V.  Winters,  assignee,  etc, 
et  al.  Error  to  the  District  Court  of  Montgomery 
County.  Jordan  it  Bettman  for  plaintiff;  Thomas  O. 
Lowe  for  defendants. 

1177.  John  H.  Payer  et  af.  v,  E.  M.  McOillen  A  Co. 
Error  to  the  District  Court  of  Erie  County.  King  A 
Sloane  and  C.  L.  Kennan  for  plaintii!ii ;  H.  and  L.  H. 
Goodwin  for  def endanta. 

1178.  Julia  A.  Lyons  et  al.  v.  Thomas  Barry  et  al. 
Error  to  the  District  Court  of  Brown  County.  Thomp- 
son A  Fite  for  plaintiffs ;  C.  A.  Whitafor  defendants. 

1170.  Lottie  M.  Davis  v.  Thomas  Nelson  et  al.  Error 
to  the  District  C'ourt  of  Cuyahoga  County.  Estep, 
Dickey  A  Squire  for  plaintiff;  Upoegraff  <fc  McMlllen 
for  defendants. 

1180.  American  Missionary  Association  v.  Reaben 
Hall,  ezr..  etc.  Error  to  the  District  Court  of  Cays- 
hoga  County.  A.  A.  Abbott  and  W.  W.  Boy n ton  for 
plaintiff;  L.  Prentice,  T. K.  Dissette and  F.R.Merchant 
for  defendant. 


ASSIGNMENTS  FOR  ORAL  ARGUMENT. 

Wednesday,  Jan,  24. 

1008.  Elijah  B.  Hall,  Treasurer,  v.  The  Presbyte- 
rian Chnrch,  of  Tbledo.  Error  to  the  District 
Court  ef  Lucas  County. 

1000.  Same  v.  James  T.  Southard  et  al. 

1100.  Same  v,  Charles  West  et  al. 

iy)l.  Same  v.  Caroline  M.  Field. 

47.  Mathias  Jedlicka  et  al.  v.  The  State.  Error  to 
the  District  Court  of  Cuyi^oga  County. 

Thursday,  Jan,  25. 

1104.  P.  C.  A  St.  L.  Railway  Company  v.  The  Cen- 
tral Ohio  Railroad  Company  et  al.  Appeal. 
Reserved  in  the  District  Court  of  Fraiiklin 
County. 

JFViday,  Jan,  26. 

43.  James  Seoor  et  al.  v,  Samuel  B.  Witter  et  al. 
Error  reserved  in  the  District  Court  of  Lucas 
County. 

Wednesday,  Jan.  ?:. 

51.  Edmund  G.  Morgan,  Assignee,  etc,  v,  Wm. 
G.  Kinney  et  al.  Error  to  the  District  Court  of 
Belmont  County. 

^2.  Mary  J.  Meek,  Administratrix,  etc^  v.  The 
Pennsylvania  Company.  Error  to  the  District 
Court  of  Belmont  County. 

JFYida;if,  JFeb.  2. 

1006.  Ohio  ex.  rel.  John  H.  Meyer  v.  Edwin  Hen* 
deraon,  CItv  Clerk,  etc  Error  to  the  District 
Court  of  Belmont  County. 

48.  E.  A.  Bratton  et  al.  v.  Matilda  J.  Linn  et  aL 
Error  to  the  District  Conrt  of  Vinton  County. 
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5Fhe'9hi©  liaw  JewPRal. 

ColunihiSj  O.y  January  :?7,  18S3: 

CBIXniAL  PBOCEDUBE. 

[The  following  address,  by  Enimitt  Tomp- 
kins, Esq.,  of  Athens,  O.,  was  prepared  for  de- 
livery before  the  annual  session  of  the  Ohio 
State  Bar  Association,  held  at  Cincinnati, 
Dec.  28,  1882.  Owing  to  the  inability  of  Mr. 
Tompkins  to  be  present,  the  Executive  Com- 
mittee, at  the  request  of  many  members  of  the 
bar,  cause  it  to  be  published. 

One  of  the  most  interesting*  problems  that 
has  invited  almost  con^inous  discussion,  ever 
since  the  earliest  formation  of  society,  and 
which  still  remains  without  a  satisfactory  so- 
lution, is  that  of  the  treatment  of  crime.  The 
problem  has  presented  itself  in  two  fold  form ; 
first,  as  to  the  mode  of  securing  the  conviction 
of  guilt,  and,  second,  the  disposition  of  the 
criminal  after  conviction. 

The  importance  of  such  a  problem  is  mani- 
fest, inasmuch  as  the  welfare  of  society,  and 
the  advancement  of  civilzation  depend  so 
largely  upon  a  proper  administration  of  crim- 
inal jurisprudence,  and  further  evidence  of  its 
importance  is  to  be  found  in  the  fact  that  fre- 
quent and  fundamental  changes  have  been 
made  in  this  branch  of  the  law,  since  the 
days  of  Jeffreys  and  the  ''bloody  assizes,'' 
wnic)^  would  indicate  that  the  subject  has  re- 
ceived constant  treatment  at  the  hands  of  leg- 
iislatures,  and  the  members  of  our  profession. 
But  notwithstandins  this  treatment,  however 
skillful  it  may  have  oeen,  we  ihust  recognize 
upon  careful  inspection,  that  under  the  codes 
of  criminal  procedure  in  the  different  states, 
there  are  still  many  imperfections,  more  or 
less  radical.  Some  of  these  defects  peculiarly 
effect  the  prosecution,  and  some  of  them 
peculiarly  effect  the  defense. 

The  tendency  of  modern  legislation,  how- 
ever has  been  generally  in  favor  of  the  defense. 
This  spirit  of  liberality  (if  it  might  be  so 
called,)  is  to  be  largely  attributed  to  the  un- 
just, and  even  cruel  disadvantages  under 
which  the  alleged  criminal  was  placefl  by  the 
ancient  rules  of  procedure.  The  fact  that  thq 
accused  was  subjected  to  the  tortures  of  the 
rack,  the  knot  and  the  thumb-screw,  in  order 
to  extort  confessions  of  guilt,  that  might  be 
nscnd  against  him ;  the  fact  that  he  was  denied 
counsel,  ancl  the  right  to  be  heard  in  his  own 
behalf,  and  the  further  fact,  that  the  punish- 
ment inflicted  in  most  instances  wasezcessive, 
aroused  in  christian  minds,  and  humane 
courts,  a  spirit  of  reform,  ana  it  may  be  said, 
revolution  in  criminal  procedure,  and  as  civili- 
zation widened  its  borders,  establishing  in 
its  progress  the  recognition  of  human  rights, 


all  the  more  these  old  customs  grew  into  dis- 
favor, and  so  great  a  change  has  been  wrought 
that,  at  the  present  time  nothing  can  be  con- 
ceived of,  as  being  more  shocking  to  our  sense 
of  justice,  than  that  of  discriminating  against 
the  accused  in  amy  particular,  and  not  only 
has  the  "  torture, "  been  abolished,  but  the  rule 
applicable  to  admissions,  is  so  rigidly  enforced, 
and  so  rapidly  have  our  courts  departed  from 
the  old  usages  that  now  no  statement  that  has 
been  procured  under  the  slightest  fear^  or  re- 
straint, or  bv  the  least  hope  of  reward,  is  com- 
petent evidence.  And  to  the  accused  are 
granted  the  broadest  liberties  consistent  with 
tl^e  well  defined  ideasof  justice;  he  is  given  pro- 
cess by  which  he  may  enforce  the  attendance 
of  witnesses,  and  not  only  is  he  permitted  to 
speak  in  his  own  behalf,  but  also  by  counsel, 
and  if  he  is  indigent,  the  state  will  furnish 
him  such  counsel.  Possibly  we  have  gone  too 
far  in  this  discrimination.  It  is  said,  tliat  one 
extreme  follows  another.  And  true  it  is,  that 
by  the  privileges  accorded  the  accused,  and 
the  freedom  exercised  by  him;  by  the  wide 
range  of  testimony,  over  which  he  may  roam ; 
the  strictly  technical  conl^truction  of  statutes, 
and  the  application  of  every  presumption, 
embodied  in  the  prosecution  in  his  favor,  has, 
at  times,  resulted  in  the  acquittal  of  the  guiltv, 
and  such  results  have  furnished  the  public 
with  an  excuse  for  wrongfully  ursurping  the 
functions  of  the  courts,  and  "  taking  the  law 
in  their  own  hands,"  when  a  heinous  crime 
has  been  committed,  unmindful  of  the  prin- 
ciple that  the  failure  of  justice  never  justifies 
the  commission  of  a  crime. 

On  the  other  hand,  there  are  many  who  con- 
tend that  the  restrictions  placed  upon  the 
accused  are  still  severe  j  that  his  rights  are 
abridged;  that  the  attitude  he  necessarily 
assumes,  is  unfavorable  to  him ;  and  that  the 
latitude  allowed  the  state,  is  so  unlimited, 
that  under  our  code,  as  a  certain  criminal 
lawyer  was  heard  to  rather  facetiously  and 
quite  hypercritically  express  it, ''the  state 
could  indict  for  arson,  and  convict  of  horse 
stealing."  It  is  to  be  hoped  that  the  num- 
ber of  his  kind  is  extremely  limited,  and  that 
whatever  may  be  said  of  our  practice,  pro 
or  con,  will  be  prompted  by  a  spirit  of  more 
fairness. 

The  purpose  of  this  paper  is  to  refer  very 
briefly  to  a  few  of  the  criticisms  that  have 
been  made  upon  the  Ohio  code  of  criminal 
procedure,  and  to  give  the  results  of  a  limited 
observation,  and  rather  superficial  study  of 
such  matters. 

It  may  be  doubted  if  any  single  feature  in 
the  prosecution  of  crime  has  been  more  thor- 
oughly or  generally  discussed  than  that  of  the 
fraud  jury.  This  ancient  and  honorable  body 
as  been  the  target  of  repeated  and  vigorous 
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assaults,  and  so  severe  have  they  been  that, 
in  one  state  at  least,  it  has  been  almost  entirely 
stripped  of  its  usefulness,  and  has  become 
abn'ost  obsolete,  and  no  longer  figures  promi- 
nently in  the  administration  of  justice.  It 
is  agreed  by  man^'  that  this  tribunal  should 
be  abolished  and  informations  substituted  for 
indictments,  and  some  of  the  reasons  given 
are,  that  the  investigations  by  such  bodies 
are  purely  ex  parte,  and  therefore,  incomplete 
and  prejudiced  ;  that  incompetent  evidence  is 
often  introduced  upon  whicn  an  indictment 
is  founded,  and  no  conviction  follows  by  rea- 
son of  the  exclusion  of  such  incompetent  evi- 
dence from  the  petit  jury,  that  their  delibera- 
tions are  necessarilv  iSrief  and  superficial, 
and  that  above  all,  wnen  a  true  bill  is  found 
the  defendant  appears  on  trial  under  a  cloud, 
and^with  a  strong  presumption  against  him, 
that  the  simple  finding  and  presentation  by  the 
grand  jury  places  the  accused  in  an  unfavor- 
able position,  and  that  all  the  way  through  his 
trial  he  must  especiallv  labor  to  overcome 
thi^  unwarranted  prejuaice. 

This  position  while  entitled  to  some  con- 
sideration is  hardly  tenable.    It  is  true  that 
all  proceedings  before    a  grand  jury  are  ex 
parte,  but  in  a  limited  sense.    It  is  not  con- 
templated that  both  sides  of  the  case  shall  be 
examined,  but  grand  juries  indulge  in  the 
widest  latitude  for  the  examination  of  wit- 
nesses.   'And  if  there  is  any  legal  or  equitable 
defense  (if  such  a  term  is  permissible^  to  the 
charge,  surely  no  one  knows  it  better  than  the 
principal  witnesses.    A  careful  and  thorough 
examination  of  eye  witnesses,or  of  persons  who 
have  the  best  means  of  knowing  all  the  facts  in 
the  case^  must  surely  disclose  any  defense  that 
may  exist,  or  any  weakness  of  the  prosecu- 
tioUj  and  thereupon  put  a  stop  (o  ftirther  in- 
vestiffatioQ  of  the  charge.    And  experience 
has  shown  that  grand  juries  are  on  the  alert 
for  such  disclosures,  the    uniform  tendency 
being  to  ignore  the  charge  rather  than  to  find 
a  true  bill,  for  it  is  rare  tnat  more  than  fifty 
per  cent,  of  the   complaints  lodeed   with  a 
grand  jury  ever  go  any  farther.    Incompetent 
evidence  is  intrrauoed  only  when  there  is  an 
incompetent  prosecuting  attornepr.    It  is  left 
with  him  (by  the  acquiescence  of  the  foreman 
who  always  yields   to   the   attorney's  judg- 
ment) what  witnesses  shall  testify,  and  what 
%)xeY  shall  testify  to,  and  a  little  care  will  ex- 
cluae    anything     incompetent.    As    to    the 
manner  of  doing  business,  it  is  for  the  jury 
itself  to  determine  whether  careful  attention 
shall  be  eiven  to  the  matters   before  it,  or 
shall  be  dismissed  without  thorough  investi- 
gation.   At!onscidntiou8  set  of  men,  respect- 
ing their  oaths,  the  foundation  upon  wnich 
justice  rests,  and  appreciating  the  trust  im- 
posed upon  them,  are  not  likely  to  be  derelict. 


It  is  true  perhaps  that  the  person  indicted 
appears  on  trial  with  some  degree  of  prejudice 
against^im,  but  ho  greater  is  this  prejudice 
than  that  created  by  any  other  form  of  charge. 
If  an  indictment  is  unfair,  wherein  would  an 
information  or  affidavit  afibrd  a  remedy  or 
improvement?  The  significance  of  an  in- 
dictment is  nothing  more  than  that  an  ez- 
parte  investigation  has  resulted  in  charging 
the  defendant  with  a  crime.  It  is  never  re- 
garded as  conclusive,  and  would  not  any 
form  of  presentation  have  the  same  signifi- 
cance ? 

But  this  prejudice,  if  any  exists,  must  bs 
very  slight,  it  is  understood  among  intelli- 
gent persons  that  from  the  fact  an  indict- 
ment has  been  found  no  conclusion  is  to  be 
drawn.  The  petit  jury  is  cautioned  to  be  un- 
influenced by  the  action  of  the  grand  jury, 
and  to  try  the  case  solely  upon  the  law  and 
the  evidence  presented  to  them,  and  it  is  a 
potent  argument  against  this  idea  of  prejudice 
that  in  Ohio,  for  the  year  ending  July  1,  1881, 
only  forty-two  per  cent,  of  the  cases  prose- 
cuted to  final  judgment  resulted  in  convic- 
tions. 

The  objection  to  abolishing  grand  juries 
and  substituting  informations  lor  indictments 
(except  in  misdemeanors),  is,  that  it  invests 
too  much  power,  and  imposes  too  much  re- 
sponsibilitv  upon  the  prosecuting  attorney. 
Such  an  ofbce  is  elective,  and  as  very  few  of 
the  incumbents  object  to  succeeding  them- 
selves once  at  least,  they  are  not  insensible 
to  what  are  commonly  called  outside  influ- 
ences, so  that  coupled  with  the  desire  to  dis- 
charge their  duties  fully  there  is  a  desire  to 
please  everybody.  Of  course  it  is  not  in- 
tended to  impute  that  they  are  likely  to  yield 
to  corrupt  influences,  or  lend  their  powers  to 
private  individuals  for  private  gratification, 
out  such  an  officer  is  disposed  to  listen  to  every 
complaint,  however  trivial,  and  he  stands  in 
danger  of  being  influenced  by  the  frequent 
demands  of  the  man  with  a  grievance.  Under 
such  a  condition  of  things  man^  complaints 
would  be  lodged  that  have  for  their  fbandation 
nothing  but  the  fancied  wrong  tbatsome  con- 
stituent imagines  he  has  su£bred.  And  it  is 
true,  that  if  the  people  should  be  so  unfortu- 
nate as  to  elect  a  corrupt  man  to  this  oSce  he 
could  make  himself  a  stumbling  block  in  the 
administration  of  justice,  could  suppress  pro^ 
ecutions  and  wink  at  crimes,  or  upon  the  other 
hand,  he  could  turn  persecutor  and  levv 
blackmail  upon  innocent  men,  or  wreak 
vengeance  by  prosecuting  maliciously,  his 
enemies. 

Besides,  it  is  too  much  to  say  that  one  man 
shall  be  the  judge  of  a  question  of  fact  when 
he  bases  his  judgment  upon  unsworn  testi- 
mony.   Nothing  IS  more  unreliable  than  the 
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unrestrained  statement  of  witnesses.  And 
therefore,  is  it  not  better  to  adhere  to  the  old 
practice,  and  to  submit  the  evidence  first  to  a 
tribu Hill  of  fifteen  who  are  sworn  to  present 
no  one  through  ill  will  or  malice  ;  is  it  not  bet- 
ter to  have  this  number  pass  upon  a  question 
of  fact  raised  by  sworn  evidence  than  it  would 
be  for  one  to  do  so  whose  judgment  may  be  no 
better  than  tiiat  of  any  of  the  fifteen?  But 
as  it  is,  the  prosecuting  attorney  has  the  same 
power  ill  one  respect  under  an  indictment 
that  he  would  have  under  an  information. 
By  the  law  in  force,  if  he  is  satisfied  that  the 
state  has  no  case  upon  which  to  go  tb  trial, 
he  may,  by  consent  of  the  court,  enter  a 
nolle.  * 

But  would  it  not  be  well  to  limit  grand 
juries  to  the  investigation  of  felons,  and  leave 
misdemeanors  to  inferior  courts?  It  may 
seem  strange  to  an  inexperienced  person,  but 
it  is  nevertneless  true,  except  in  rare  instan- 
ces, that  the  trial  by  a  jury  of  a  misdemeanor 
involves  the  examination  of  more  witnesses, 
and  in  other  ways  occupies  more  time,  and 
besides  incurs  greater  costs  than  the  trial  of  a 
felony.  There  is  more  controversy  over  the 
questions,  **  who  struck  him,  and  why  Billy 
Fatterson  was  hit, "  than  there  is  over  a  charge 
of  highway  robbery.  And  grand  juries  are 
annoyed,  and  the  public  treasury  drained  to  a 
greater  extent,  in  the  investigation  of  trivial, 
technical  breaches  of  the  peace,  than  by  tlie 
greatest  offences.  Shoula  not  tliese  small 
things  be  disponed  of  by  magistrates,  police 
judges,  and  justices  of  the  peace,  and  not  per- 
mitted to  come  into  the  court  of  common  pleas, 
except  upon  error,  and  almost  monopolize  w  hat 
has  become  by  the  accumulation  of  business, 
precious  time?  The  benefit  of  some  such 
change,  is  well  illustrated  by  the  work  done  by 
the  police  court  in  this  city.  How  much 
time  would  the  Common  Pleas  Court  of  Hamil- 
ton County  have  for  the  trial  of  civil  actions, 
and  the  higher  crimes  if  the  police  court  did 
not  exercise  final  jurisdiction  in  assault  and 
battery,  petit  larceny,  and  other  minor 
ofifenses? 

•The  relief  afforded  by  such  courts  in  coun- 
ties containing  citiet«  should  be  extended 
throughout  the  state,  and  furnished  by  mayors 
and  justices,  or  some  other  court.  The  con- 
fering  of  final  jurisdiction  upon  such  inferior 
courts,  would  not  only  give  the  higher  tri- 
bunals more  time  for  tne  disposition  of  more 
important  business,  but  it  would  be  a  measure 
of  economy,  by  saving  the  costs  of  witnesses 
before  the  grand  jury,  and  afterwards  before 
the  petit  jur^. 

If  such  jurisdiction  is  not  to  be  conferred 
upon  the  inferior  courts  named,  would  it  not 
be  well  to  establish  in  each  coanty,  a  court 
having  exclusive  and  final  jurisaiction   of 


minor  offenses,  tried  upon  information  pre- 
sided over  by  a  special  judge,  and  having,  if  the 
amount  of  business  so  required,  aspecial  prose- 
cuting attorney  ?  This  would  afibrd  great  re- 
lief to  the  court  of  common  pleas,  and  also  save 
largely  in  the  costs.  Someihingsimilartothis 
has  been  done  in  other  states,  and  by  reason 
of  the  rapid  increase  of  litigation  in  our  state, 
Oliio  will  soon  have  to  take  steps  in  that 
direction. 

The  matter    of  the   taxation  of  costs    in 
criminal  procedure,  has  suggested  that  some 
remedy  should  be  devised,  whereb}'  the  pub- 
lic treasury  in  one  instance,  and  the  defend- 
ant in  another,  would  be  relieved.    If  it^is 
not  in  conflict  with  the  constitutional  provis- 
ions  granting  all  persons  accused   of  ci^ime 
the  right  to  enforce  the  attendance  ot   wit- 
nes.<^s  in  his  behalf,  would  it  not  be  well*  to 
put  a  limitation  upon  this  right,  and,  under 
certain  circumstances,  charge  the  defense  with 
the  payment  of  portions  of  the  costs,  even  in 
the    event  of  iEin    acquittal?    For  instance, 
charge  the  defense  witn  the  costsof  subpoena- 
ing, and  with  the  fees  of  witnesses  who  are 
not,  and  can  not  be  used  in  any  event;'  wit- 
nesses who  are  incompetent    and  valueless. 
This  privelege  of  process  under  our  practice  is 
most  flagrantly  abused.     Because  the  defend- 
ant can,  without  a  penalty,  he  fills  the  court 
room  with  acloud  of  witnesses,  mp^yy  of  whom, 
upon  examination,  are  found  to  know  noth- 
ing  about    the    case;    many    of  'whom   are 
clearly   incompetent    and    many    of   whom 
are  not  expected  to  be  even  calleid   to  testify, 
but  are  subpcenaed  by  the  defense  just  because 
they  are  handy  to  have  around,  well  knowing 
that  their  fees  will  be  paid  by  the  state.    It 
is  well  enough,  and  no  more  thau  right,  that 
the  state  should  suppl}'   all    necessary   and 
material  witnesses,  out  more  than  tiiese  it 
should  not  be  required  to  furnish.    Let  the 
fees  for  these  unnecessary  and  immaterial 
witnesses  be  taxed  against  the   defendant, 
and  the  collection  of  such  costs  rigidly  en- 
forcedi  and  the  effect  will  be  that  attorneys 
and  clients,  will  be  more  discriminating  and 
consequently  reduce  the  waste  of  time  and 
save  excessive  costs. 

On  the  other  hand,  even  in  the  event  of  con- 
viction in  certain  instances,  the  state  should 
be  required  to  pay  portions  of  the  costs.  To 
illustrate,  where  a  person  is  indicted  for  an 
assault  with  intent  to  kill,  and  on  arraign- 
ment tenders  a  plea  of  guilty  to  assault  and 
battery,  which  plea  the  state  declines  to  aor 
cept  and  a  trial  is  had,  resulting  in  a  con- 
viction of  assault  and  battery,  in  such  a  case 
is  it  not  wrong  to  tax  the  defendant  with 
costs  of  that  trial  ?  He  is  in  no  wise  the 
cause  of  incurring  the  costs  of  trial.  The  state 
is  wholly  responsible,  and  should  therefore, 
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bear  the  burden.  This  mle  could  be  easily 
applied  in  proeecutions  for  homicide,  em- 
bezzlement, grand  larceny,  or  any  offense  con- 
sisting of  degrees.  But  a  tender  of  a  plea  of 
Suilty  to  the  crime  of  which  the  defenaant  is 
nalfy  convicted,  should  be  a  condition  pre- 
cedent. 

Another  criticism  that  has  been  applied  to 
our  code,  is  that  of  the  continuance  of  causes. 
Under  our  present  practice,  it  would  seem  that 
the  state  is  often  imposed  upon,  and  never 
given  an  equal  position.  Tne  state  is  re- 
quired to  proceea  with  the  preparation  for 
trial;  all  the  witnesses  are  subpcenaed,  and 
present  in  court ;  it  may  be  that  a  struck 
jury  has  been  demanded,  and  if  so,  it  is  also 

6 resent,  and  a  large  bill  of  costs  .has  already 
sen  made.^  And  then  it  is  that  a  motion  is 
made  by  defendant  for  a  continuance,  and 
an  affidavit  in  support  thereof  is  submitted, 
setting  out  the  absence  of  a  material  witness 
and  what  such  witness  would  testify  to  if 
present.  No  notice  has  been  given  of  the  in- 
tention to  make  such  application,  the  state  is 
taken  by  surprise,  and  the  application  is  sub- 
mitted without  argument.  Tne  state  is  then 
driven  to  thf^  alternative  of  either  consenting 
that  the  defendant  may  use  such  affidavit  as  a 
deposition  in  the  case,  or  submit  to  a  con- 
tinuance. Would  it  not  be  well  to  change 
this  rule  so  far  that  the  defendant  be  required 
to  give  reasonable  notice  of  his  intentions, 
to  make  such  application  and  his  grounds 
therefor,  when  they  are  known  prior  to  the 
day  of  trial,  and  at  the  same  time  give  the 
state  the  privelege  of  contesting  such  motion 
by  counter  ^affidavits,  and  otherwise?  The 
motion  is  addressed  to  the  sound  discretion  of 
the  court,  resting  itself  nipon  a  question  of 
fact,  touching  diligence  and  the  value  of  the 
absent  witness.  Whjr  not  then,  permit  the 
state  to  file  counter  affidavits  by  which  it  may 
be  shown  that  diligence  in  procuring  the  at- 
tendence  of  such  witness  has  not  been  exer- 
cised, or  that  if  present,  he  would  not  so  testifv  ? 
Tbere  is  nothing  unfair  about  this.  If  the 
application  is  mentioned,  it,  can  be  shown, 
and  after  a  controversy,  in  .which  ''even 
handed  justice  "  has  prevailed,  the  best  result 
will  be  aooomplishea. 

Since  the  law  was^passed  granting  the  ac- 
cused the  privelege  of  testi^ing  in  his  own 
behalf,  the  question  has  arisen,  whether  a 
fiEiilure  to  eicercise  this  right  should  not  be  a 
proper  subject  for  comment  by  the  state.    At 

£  resent  it  is  not.  It  is  a  well  known  rule 
Dth  in  civil  and  criminal  actions,  that  the 
suppression  of  material  evidence  that  is  within 
reach  of  a  party  by  such  party  raises  the  pre- 
sumption that  such  evidence  would,  if  pro- 
duced, be  injurious  to  him.  A.,  the  accused 
may  testify  to  an  occurrence  wnich^  if  true 


must  be  preculiarly  within  his  knowledge^ 
and  within  the  knowledge  of  his  neighbor  6.,. 
and  if  he  fails  to  put  B.  upon  the  stand,  who 
is  within  call,  the  presumption  is  that  B. 
would  contradict  A.,  if  he  were  to  testify* 
This  failure  i^  a  proper  subject  for  comment,, 
and  it  never  passes  without  notice,  as  it  im- 
pairs the  story  of  A.  very  greatly.  But  on  the 
other  hand  if  A.  keeps  still,  nothing  must  be 
said  about  it.  Here  sits  a.man  charged  with  a 
crime,  who,  if  innocent,  has  in  his  possession^ 
in  his  own  mind,  the  knowledge  of  those  facts, 
which  would  relieve  him  of!tne  suspicion  of 
guilt.  Yet,  he  mav  sit  in  silence,  concealing 
the  vital  evidence  in  the  case,  and  his  silence 
must  not  create  the  least  presumption  against 
him,  nor  shall  it  be  referred  to  in  the  slightest 
manner.  No  innocent  man  should  hesitate 
to  speak — no  culprit  wants  to,  fearing  his 
conduct,  and  his  statements  on  the  stand  wilL 
reveal  the  truth.  If  it  is  permissible  to  com* 
ment  upon,  and  state  the  presumption  in  the 
first  instance,  why  not  in  the  latter?  This 
privilege  of  testifying  is  alwavs  exercised 
when  advantageous,  and  never  when  injurious 
unless  driven  to  it.  .         ^ 

Another  element  in  the  prosecution  of  crime 
which,  in  most  cases,  becomes  important,  is 
that  of  the  character  of  the  accusecL  That  it 
is  good  until  otherwise  shown,  is  another  strong 
presumption  in  his  favor.  And  so  carefully  is 
this  element  guarded  that  under  the  present 
practice  it  remains  ''as a  sealed  book"  until  the 
accused  himself  sees  fit  to  open  it  for  inspection. 
The  state  is  forced  to  remain  silent,  no  matter 
how  notorious,and  how  *villianous  his  character 
may  be,  and  this  presumption  can  not  be  as- 
sailed^ save  when  the  defendant  makes  the 
challenge.  Be  does  this  when  it  is  good.  He 
verifies  and  emphasizes  the  presumption  when 
he  can  call  his  friends  and  neighbors  who  will 
certify  to  his  good  chiiracter.  And  it  has  been 
held,  that  when  such  a  character  has  been 
shown,  it  becomes  a  distinct  element  in  the 
case  independent  of  all  other  considerations. 
And  the  jury  is  instructed  that  upon  this 
showing  tney  liiay  base  a  reasonable  doubt  a» 
to  ffuilt. 

No  one  will  object  to  such  an  instruction, 
and  no  one  will  deny  the  accueed  the  right  to 
lay  the  foundation  for  such  an  instruction. 
But  the  rule  goes  farther,  and  declares  that  if 
the  defense  declines  to  raise  the  issue  the  jury 
must  draw  no  inferenoe  from  the  silence. 
Now.  inasmuch  as^haracter  is  a  distinct  factor 
in  tbe  prosecution,  and  inasmuch  as  the  jury 
may  upon  the  showing  that  it  is  {[ood^scquit^ 
why  should  not  the  state  be  permitted  to  ofifer 
evidence  in  chief  tendinff  to  show  that  the 
character  of  the  accusea  is  not  good.  The 
state  is  called  upon  to  first  make  out  its  case. 
By  overcoming  every  other  presuJmpti^n  and 
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€6tabliBhing  every  material  fact  beyond  a  rea- 
sonable doubt,  why  should  character  be  made 
an  exception,  and  why  should  not  the  state 
raise  this  issue^  and  challenge  the  defense  to 
meet  it?  If  it  is  right  to  infer  innocence 
from  a  good  character,  is  it  wrong  to  infer 
guilt  from  a  bad  character  when  it  is  associ- 
ated with  affirmation  and  direct  evidence  of 
guilt  ? 

If  a  man  is  on  trial  for  uttering  forgeries, 
or  passing  counterfeit  money  the  state  may 
prove  his  commission  of  a  similar  crime  about 
the  same  time  as  the  one  for  which  he  is  being 
tried,  and  it  becomes  competent  to  do  so  for 
the  purpose  of  showing  sctentery  and  (may  we 
not  ^)  his  disposition  to  commit  a  crime  of 
that  kind.  If  there  is  good  reason  for  such  a 
rule  in  such  cases,  why  not  with  equal  rea- 
son apply  it  in  cases  of  homicide,  larceny,  or 
burglary  and  show  his  disposition  to  prey  upon 
flocietv  m  the.8e  ways? 

Perhaps  some  of  the  changes  herein  sug- 
gested may  be  too  radical,  or  too  sreat  a  depart- 
ure from  the  customs  with  which  we  nave 
grown  familiar,  and  to  which  we  have,  in  a 
measure,  become  reconciled. 

Since  the  adoption  of  oyr  code  in  1869  there 
have  been  few  changes  in  our  criminal  proced- 
ure. That  really  fine  specimen  of  legislation 
brought  with  it  such  relief,  and  tended  so  far 
towards  simplifying  the  practice,  that  we  have 
been  rather  slow  to  recognize  imperfections, 
and  still  more  slow  to  complain  of  them. 

When  one.  looks  back  upon  the  crude  and 
cruel  forms  of  criminal  procedure  in  vogue  a 
century  ago,  under  which  the  claim's  of  hu- 
manity were  ignored,  and  right  succumbed  to 
might,  when  conviction  ana  barbarous  pun- 
ishment followed  fast  upon  the  heels  of  accus- 
ation, when  Justice  sat  with  open  eyes  extend- 
ing to  tlie  strong  the  yielding  palm  of  syco- 
phancy and  to  the  weak  the  .mailed  hand  of 
tyranny,  he  congratulate?  himself  that  he 
lives  in  an  age  when  civilization  has  reached 
a  stage  of  development  that  will  not  tolerate 
fluch  abuses,  ana  that  he  lives  in  a  countrv 
whose  constitution  endows  all  citizens  with 
equal  rights  before  the  law,  where  it  is  the  aim 
to  administer  justice  sternly  and  surely,  but  al- 
ways tempered  with  that  ingredient,  the  qual- 
ity of  which  is  not  strained, 

"But  droppeth  like  the  gentle  dew  from  heaven." 

And  under  this  improved,  and  elevated  con- 
dition of  life  he  is  disposed  to  rest  contentedi 
demanding  further  cnanges  only  when  he 
perceives  a  '^crying  need"for  them. 

If  the  criticisms  herein  named  are  worthy 
of  the  consideration  of  our  profession  and  the 
legislature,  if  they  are  really  defects  in  our 
criminal  procedure,  no  doubt,. in  time,'  suffi- 
cient remedies  will  be  provideHd. 


RepGPbsd  Geugeg. 


TUIGO  V.  SHSXHAir. 

Pastor  and  Paribhionbbs— Salary  of  Pastor  not 
Rbcovbrabui  by  Ctvil  Action  unu^bs  Coktbaot 
IB  'Absolute. 

(Pennsj/lvania  Supreme  Cburt.    Nov.  20, 1882.) 

1.  An  action  of  assumpsit  wiU  not  He  against  the 
Bishop  of  a  Diocese  of  the  Catholic  church  by  a  priest 
of  the  Diocese  for  the  recovery  of  salary  allowed  uA- 
der  Diocesan  laws  to  priests  serving  as  pastors  or  as- 
sistant pastors,  or  for  its  equivalent  the  support  of 
such  a  priest  for  any  poriod  of  time  when  ne  is  not 
in  the  actual  discharge  of  the  duties  of  his  profession. 

2.  The  relation  between  the  Bishop  of  a  Diocese  in 
the  Catholic  church  and  that  of  a  priest  of  the  Dio- 
cese, is  not  that  of  principal  and  agent  nor  hirer  and 
hired.  The  obligation  of  the  church  to  provide  a  de- 
cent suptjort  to  its  dergv  is  not  such  an  undertoking 
that  tlie  law  will  recognise  it  as  a  civil  contract  capa- 
ble of  being  specifically  enforced  in  the  courts,  nor 
will  damages  be  allowed  in  compensation  for  breach 
of  such  an  obligation. 

3.  Where  a  pnest  has  an  actual  contract  for  his  sal- 
ary with  his  congregation  or  his  bishop,  it  mav  be  en- 
forced as  any  other  contract ;  but  where  he  relies  upon 
the  duty  of  his  church  to  support  him,  be  must  in- 
voke the  aid  of  the  church  if  ne  seeks  reoress.  The 
civil  courts  will  not  interfere  in  ecclesiastical  contro- 
versies exoept  where  the  rights  of  property  are  eon* 
cemed. 

4.  The  exercise  of  the  appointing  power  by  Bishops 
in  the  Catholic  cnurch  in  assigning  a  prieat  to  a  con- 
gregation does  not  make  the  bishop  Uaoie  to  the  priest 
for  salary  or  support. 

5.  The  test  of  the  right  of  a  priest  to  sapport  doee 
not  depend  simply  on  his  gbliervanoe  of  Ibe  laws  of 
the  land  and  of  his  church  ;  his  usefulness  and  fitness 
for  his'  holy  calling  may  be  impaired  in  many  ways 
without  a  conviction  for  crime  or  removal  from  oiBee. 
The  discretion  to  decide  such  question  must  reside 
somewhere,  and  np  authority  is  so  competent  to  do  so 
as  the  bishop.  To  submit  such  a  question  to  a  Jury 
in  a  common  law  proceeding  is  as  novel  as  it  is  un- 
safe. 

6.  A  priest  of  the  Catholic  church  being  enabled  by 
the  dvil  law  to  lav  down  his  bi&oe  at  nleasiire,  with- 
out Incurring  legal  amenabibty  to  the  Dishop  In  dam* 
ages  for  violation  of  his  ecclesiastical  oblisation,  the 
relation  between  the  priest  and  bishop  lacia  the  mu- 
tuality incident  to  a  civU  contract.  A  prieat  can  have 
no  higher  rights  in  the  eivil  oourts  than  the  bishop. 

Stacic  V.  O'Hara,  29  PUMurph  Legal  Journal,  e6\ 
Cheeney  v,  Protestant  Episcopal  Bishop  of  Illinois, 
5S  111.509,  and  Rose  v.  Vertiu,  46  Miob.  467,  foUowed, 

Error  to  the  Court  of  Common  Pleas,  No.  2, 
of  Allegheny  County. 

This  was  a  reference  in  the  court  below  to' 
Hon.  J.  W.  P.  White,  under  the  Act  of  As- 
sembly,  approved  the*  22d  of  April,  1874,  dis- 

G^nsing  with  a  jury.  He  awarded  Rev.  P. 
.  Sheehan  the  sum  of  tSOO  for  support  and 
maintenance,  and  refused  to  allow  the  claim 
of  t2,400  for  three  years  salary  as  a  priest  em« 
braced  in  his  suit.  A  writ  of  error  and  ap- 
peal were  taken. 

Paxson,  J. 

This  case  has  been  so  completely  buried 
under  a  load  of  ecclesiastical  lore  that  at  first 
sight  it  would  seem  to. present  several  points 
of  apparent  difficulty.  When,  however,  it  is 
examined  critically,  the  supposed  difficulties 
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disappear,  and  the  only  real  question  in  con- 
troversy can  be  disposed  of  by  the  application 
of  a  few  well  understood  principles  of  law. 

The  case  below  was  this:  The  plaintiff, 
Rev.  Patrick  M.  Sheehan,  is  a  priest  con- 
nected with  the  Catholi<5  church  and  brought 
an  action  of  assumpsit  against  the  defendant, 
the  Rt.  Rev.  John  Tuigg,  Bishop  of  the  Dio- 
cese of  Pittsburgh,  to  recover  the  sum  of 
t2.400»  being  three  years  salarjr  as  priest,  at 
the  rate  of  9800  per  year.  The  suit  was  not 
based  upon  actual  services,  for  it  was  conceded 
that  during  the  period  within  which  compen- 
sation was  claimed  no  services  had  been  per- 
formed, but  upon  the  duty  to  support  its 
f>rie8ts  which  it  was  alleged  was  a  part  of  the 
aw  of  the  Catholic  church.  The  statute  law 
of  the  Diocese,  as  found  by  the  learned  court 
below,  fixes  the  salary  of  a  priest  in  charge 
of  a  parish,  at  tSOO  per  annum,  the  amount 
claimed  by  the  plaintiff.  The  court  held  that 
he  could  not  recover  this  salary  under  the 
statute,  but  awarded  h jm  the  sum  of  tSOO  for 
the  three  years  under  "the  common  law  of 
the  church  which  guarantees  him  a  decent 
support." 

It  appears  from  the  facts  found  by  the  court 
that  about  the  close  of  the  year  1870,  the 
plaintiff  resigned  his  congregation  at  Camer- 
on's Bottom,  Indiana  county,  Pa.,  on  account 
of  ill  health.  The  resignation  was  accepted 
by  Rev.  John  Hickey,  who  was  at  that  time 
administrator  of  the  Diocese.  Subsequently 
Father  Hickey  gave  the  plaintiff  leave  of  ab- 
sence until  his  health  should  be  restored.  Qe 
was  absent  until  1875,  and  returned  to  Pitts- 
burgh in  October  of  that  year.  Bishop  Dom- 
enec  was  at  that  time  bishop  of  the  Diocese 
of  Pittsburgh.  From  1875  up  to  the  consecra- 
tion of  the  defendant  as  bishop  of  thisDiocese 
some  negotiations  appear  to  have  been  going 
on  with  a  view  of  assigning  the  plaintiff  to 
some  ecclesiastical  duty.  Nothing  came  of 
it,  however,  and  after  the  date  of  Bishop 
Tuigg's  consecration,  the  plaintiff  applied  to 
him  by  letter  and  otherwise  for  an  appoint- 
ment to  a  mission  or  congregation.  This  re- 
quest was  refused  by  the  bishop  for  the  rea- 
sons (1)  that  the  plaintiff  was  not  a  member 
of  the  Diocese  of  Pittsburgh,  but  properly  be- 
longed to  Allegheny,  and  (2)  that  the  bishop 
was  not  satisfied  of  plaintiff -s  fitness  for  the 
charge  of  a  congregation  and  required  some 
evidence  on  that  point,  especially  of  his  de- 
portment during  his  absence  from  the  Dio- 
cese. It  appears  that  the  bishop  had  evidence 
that  during  plaintiff's  absence  '*  his  course  of 
life  had  not  been  regular."  After  this  refusal 
of  Bishop  Tuigg,  the  plaintiff  wrote  to  Arch- 
bishop Wood,  of  Philadelphia,  to  intercede 
in  his  behalr,  but  without  effect.  He  then 
went  to.  Rome  and  made  an  informal  com- 


plaint against  the  Bishop.  He  remained  in 
Rome  until  1878.  While  there  Bishop  Tuigg 
received  three  letters  from  the  Prefect  of  the 
Propaganda  in  Rome,  in  which  reference  was 
maae  to  the  plaintiff's  irregular  habits.    The 

Slaintiff  left  Rome  in  1878,  stopped  a  few 
ays  in  London,  landed  in  New  York,  where 
he  remained  for  several  weeks,  and  then  went 
to  his  mother's  in  Virginia,  where  he  resided 
until  the  following  spring.  He  came  to  Pitts- 
burgh in  June,  1879,  and  made  another  de- 
mand upon  the  bishop  for  work  or  a  support, 
and  was  refused.  Whereupon  ho  brought  this 
suit  against  him,  clain^ng  three  years  salary. 

The  learned  court  further  found  that  "The 
plaintiff  was  not  tried  and  convicted  of  any 
charges  or  complaints  against  him  ;  he  was 
not  removed  from  any  mission,  congregation 
or  post ;  nor  was  he  formally  suspended  from 
the  office,  functions,  rights  or  privileges  of  a 
priest.  He  was  simply  denied  an  appoint- 
ment to  any  work,  and  refused  any  support 
by  the  defendant  on  the  ground  that  plaintiff 
was  not  a  priest  of  the  Diocese,  or  if  he  was, 
he  was  unnt  to  have  charge  of  a  mission  or 
congregation." 

That  the  defendant  acted  in  entire  good 
faith  and  from  conscientious  motives  is  not 
only  shown  by  the  evidence  but  found  by  the 
court  below.  The  learned  judge  says  in  the 
conclusion  of  hiA  findings  of  facts :  ^'  I  take 
great  pleasure  in  saying,  and  so  find  if  it  be 
material,  that  there  is  no  evidence  that  Bishop 
Tuigg,  in  the  treatment  of  the  plaintiff,  was 
influenced  by  any  personal,  hostile  or  unkind 
feeling  toward  him.  He  acted  from  a  consci- 
entious sense  of  duty.  He  did  not  regard  Fa- 
ther Sheehan  as  a  priest  of  the  Diocese,  for 
whom  he  was  bound  to  provide,  but  consid- 
ered him  more  properly  belonging  to  the  Dio- 
cese of  Allegheny.  From  what  he  knew,  or 
had  heard,  he  doubted  his  fitness  fbf  the  charge 
of  a  congregation.  He  required  evidence  of 
bis  fitness,  either  by  letters  or  trial  in  a  re- 
ligious house,  before  he  would  give  him  work 
or  engage  to  support  him ;  and  the  facts  of 
the  case  Justified  these  doubts  and  cautions. 
Father  Sheehan  had  been  absent  from  his 
Diocese  for  more  than  four  years,  and  when 
he  returned  he  brought  no  letters  or  evidence 
as  to  his  deportment  during  his  absence. 
His  non-employment  and  non-exercise  of  the 
priestly  functions  for  six  months  immediately 
preceding  the  advent  of  the  defendant  as 
bishop  of  the  Diocese,  were  calculated  to  ex- 
cite suspicion.  His  long  delay  in  reporting 
himself  after  being  sent  home  from  Rome  was 
inexcusable,  and  no  doubt  had  great  influence 
in  defeating  his  application  in  1879." 

Under  these  circumstances  is  the  bishop 
liable  in  an  action  at  law  to  the  plaintiff  for 
his  salary,  or  an  equivalent  in  the  way  d 
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support?  There  are  many  duties  m  life 
which  in  the  absence  of  a  contract  the  law 
will  not  enforce  specifically  nor  will  it  give 
compensation  in  damages  for  the  breach 
thereof.  Had  the  plaintiff  sought  redress 
within  his  church,  his  rights  would  have  been 
determined  by  the  laws  of  the  church.  When, 
however,  he  seeks  the  aid  of  the  civil  courts 
he  is  to  be  treated  precisely  as  anv  other  citi- 
zen and  his  rights  determined  by  the  same 
standard.  He  has  brought  an  action  of  as- 
sumpsit, and  to  sustain  it  he  must  show  a 
contract  express  or  implied.  Has  he  shown 
such  contract?  If  so,  when,  where,  and  with 
whom  was  it  made,  and  what  were  its  precise 
terms?  It  certainlv  was  not  made  with 
Bishop  Tuigg,  for  the  reason  that  when  he 
was  consecrated  bishop  in  1876,  the  plaintiff 
was  without  a  congregation  and  had  been  ab- 
sent for  .several  years.  Was  it  made  with 
Bishop  Domenec,  the  predecessor  of  the  de- 
fendant in  his  office  of  Bishop  of  Pittsburgh? 
There  is  no  such  evidence,  and  there  is  no 
such  finding  by  the  court  below.  All  that 
can  be  and  was  claimed  is  that  the  church  is 
bound  by  its  own  organic  law  to  provide  a  de- 
cent Bupport  for  its  priests.  That  it  is  the  duty 
of  a  religious  denomination  to  provide  a  sup- 
port fonts  teachers  is  a  fact  that  is  recognized 
with  a  few  ej^ceptions  all  over  Christendom. 
It  is  said,  however,  to  be  especially  binding 
upon  the  Catholic  church  for  the  reasons  that 
its  priests  are  debarred  by  its  canons,  and  by 
their  ordination  vows  from  engaging  in  any 
secular  emploj^ment,  and  that  from  this  vow 
not  even  the  bishop  can  absolve  them.  How- 
ever binding  such  a  duty  may  be  inforo  con- 
aeientisB^  when  it  comes  to  its  enforcement  in  a 
court  of  law  the  plaintiff  must  show  a  con- 
tract. With  all  the  ingenuity  and  learning 
that  have  been  exhibited  in  this  case  no  con- 
tract relation  has  been  established.  The  duty 
of  the  church  to  support  itf  priests  bearssome 
analogy  to  the  obligation  recognized  by  sev- 
eral religious  denominations  to  support  their 
own  poor.  Yet  it  has  never  been  supposed 
that  this  duty  involved  a  contract  relation 
which  would  sustain  an  action  at  law  for  its 
non-performance. 

The  plaintiff  alleges  that  the  law  of  his 
church  creates  a  duty  from  which  springs  an 
implied  contract  on  the  part  of  thehishop  to 
support  him  so  long  as  he  remained  a  priest 
ci  tne  Diocese,  and  was  not  convicted  of  any 
offense,  or  suspended  from,  his  priestly  func- 
tions. Is  this  position  sound?  The  obvious 
test  is  to  reverse  the  position  and  treat  this  as 
a  suit  hj  the  bishop  to  recover  damages  from 
the    plaintiff  for   a   failure  to  perform  his 

Eriestly  functions  or  anv  duty  prescribed  by 
is  ordination  vows.    Ko  one  will  contend 
that  such  a  suit  could  be  maintained.    The 


plaintiff  can  lav  down  his  office  and  its  duties 
at  pleasure.  Por  doing  so  he  could  only  be 
visited  with  ecclesiasticai  censuife,  and  such 
punishment,  if  anv,  as  the  canons  of  the 
church  present.  The  bishop  would  have  no 
remedy  in  the  court  of  law.  ^  It  will  thus  be 
seen  that  there  is  no  mutualitv. 

If  we  assume  a  contract  relation  between 
thf  bishop  and  the  plaintiff  it  must  be  either 
that  of  principal  and  agent  or  hirer  and  hired. 
This  involves  the  right  of  either  party,  to  end 
the  contract.  As  before  said,  tne  plaintiff 
may  end  it  at  pleasure  and  the  bishop  could 
have  no  remedy  in  damages.  The  plaintiff 
can  have  no  higher  right. 

The  duty  of  the  church  to  support  its  priests 
must  have  some  qualification  even  inforo  con- 
9cientue.  The  right  to  support  may  depend 
upon  the  manner  in  which  tne  priest  performs 
his  official  duties^  and  the  nature  of  nis  walk 
and  conversation  in  life.  He'  may  in  many 
wavs  render  himself  unfit  for  his  holy  calling 
ana  yet  avoid  a  conviction  for  crime,  or  per- 
haps removal  from  office.  The  usefulness 
of  a  priest  may  be  destroyed,  and  yet  he  may 
trulv  say  I  have  violated  no  law  of  the  land  or 
of  the  church.  There  must  be  a  discretion 
left  somewhere  to  decide  such  questions,  and 
we  see  no  auihority  competent  to  do  so  but  the 
bishop.  To  throw  such  a  question  into  the 
jury  box  in  a  common  law  proceeding  would 
be  as  novel  a^  it  would  be  unsafe.  The  bishop 
exercised  his  discretion  in  this  instance,  and 
the  court  below  set  his  judgment  aside.  Yet 
upon'  the  finding  of  facts  b^  the  learned 
judge  the  bishop  was  fully  justified.  If  a 
priest  by  reason  of  his  equivocal  conduct  be- 
comes unfitted  to  perform  his  priestly  func- 
tions it  is  difficult  to  see  by  what  rule  of  ec- 
clesiastical or  civil  law  he  is  entitled  to  a  sal- 
ary or  support. 

It  would  be  doing  a  wrong  to  the  Catholic 
church  and  degrade  its  priesthood  from  their 
high  position  were  we  to  hold  that  the  rela- 
tion between  the  bishop  and  his  priest  was 
that  of  hirer  and  hired,  of  employer  and  em- 
ployee*  The  moving  consideration  in  such 
contracts  is  the  pecuniary  advantages  flowing 
from  the  relation.  When  a  priest  dedicates 
his  life  to  the  church  and  takes  upon  himself 
the  vows  of  obedience  to  its  laws  he  is  pre- 
sumed  to  be  actuated  bv  a  higher  principle 
than  the  hope  of  gain.  Where  he  has  an  ac- 
tual contract  with  his  congregation  or  his 
bishop  for  a  salary,  it  may  be  enforced  as  any 
other  contract ;  but  where  he  relies  upon  the 
duty  of  his  church  to  support  him  he  must 
invoke  the  aid  of  the  church  if  he  seeks  re- 
dress. The  civil  courts  wisely  decline  to  in- 
terfere in  ecclesiastical  controversies  except 
where  rights  of  property  are  concerned.  In 
the  latest  case  before  this  court  upon  this 
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fabject  it  was  said:  "The  profession  of  a 
priest  or  minister  of  any  denominationis  held 
subject  to  its  laws,  the  priest  acquired  it 
by  compact,  and  is  not  exempt   from  the 

Erooer  aiscipline  andltuthority  of  bis  church ; 
e  nas  no  property  in  his  profession  that 
shields  him  from  'the  consequences  of  his 
broken  vows  and  compacts :"  Stock  v.  O'Hara, 
28  PUUburgh  Legal  Journal  65.  To  the  same 
effect  is  Cheney  v.  Protestant  Episcopal 
Bishop  of  Illinois,  58  111.  Rep.  509.  The  re- 
cent case  of  Rose  v.  Vertin,  46  Mich.  457, 
closely  resembles  the  one  in  hand.  It  was 
there  held  that  the  priest  could  not  recover 
his  salary  from  the  bishop;  that  the  latter 
was  merelj  his  superior  officer  in  the  church, 
clothed  with  the  appointing  power,  and  that 
the  exercise  of  sucn  power  in  assigning  the 

{>riest  a  congregation  did  not  make  the  bishop 
iable.  It  was  said  by  Graves,  J.:  "The 
main  facts  in  the  case  are  undisputed  and  the 
only  question  is  concerning  their  effect,  and 
in  my  opinion  they  show  distinctly  that  the 
relation  between  Bishop  Horack  and  the  priest 
was  never  that  of  hirer  and  hired  in  any 
aense,  implying  an  obligation  on  the  bishop 
to  pa^  the  priest.  The  bishop  was  the  priest^ 
superior,  and  according  to  the  established  or- 
der of  things  in  the  economy  of  church  gov- 
ernment regulatiug  the  degrees  of  subordina- 
tion and  the  methods  of  administration,  it 
was  the  province  of  the  bishop  to  designate 
the  place  for  the  priest  to  exercise  his  func- 
tions and  to  prescribe  under  certain  limita- 
tions the  rules  of  his  guidance  and  control." 
We  are  of  opinion  that  there  was  no  such 
contract  relation  between  these  parties  as  will 
sustain  this  action.  This  renders  any  further 
discussion  of  the  case  unnecessary. 
The  judgment  is  reversed. 


6hie  Syppeme  Geurt. 


VKL  y.  V3BIL.    Jaavaiy  IS,  ISSS. 

1.  JURISDICnON  OP  OOUBT  IN  DiVOBCB  CaBB   IS  COH- 

mnnico  with  rkbpbct  to  Cuvfodt  of  Chiij>ren.~ 

2.  Fill AL  ObDBB—* WHAT  IS  IN  SUCK    CaSRS.— 3.  DiB- 

OBxnoN  OP  Sdpremb  Court  upon  rxvbiisal  op  Dis- 
trict Court  Judoiiez«t. 

1.  The  Jorisdiction  exercised  in  a  divorce  suit  with 
respect  to  tlie  custody  of  children  is  continuing:  the 
order  in  that  respect  may  be  modified  at  any  time 
during  the  minority  of  the  children,  when  their  inter- 
ests may  require  such  modification  ;  and  the  reserva- 
tion of  such  power  in  the  original  order  is  not 
essential. 

2.  An  order  dismissing  a  petition  in  a  proceeding  to 
modify  a  final  order  with  respect  to  the  custody  of 
children  in  a  divorce  suit,  may  be  reviewed  on  error. 

8.  Where  the  district  court  dismisses  a  proceeding 
in  error  on  the  erroneous  ground  that  the  Judgment 
oomplainedofisnot  reviewable,  the  supreme  court 
Is  vested  with  discretion,  on  reversal  of  such  erroneous 
order,  to  remand  the  cause  to  the  district  court  for 


further  proceedings,  or  render  such  Judgment  as  thai 
court  should  have  rendered. 

Error  to  the  District  Court  of  Franklin 
County. 

In  1870,  a  divorce  with  custody  of  children 
was  awarded  to  the  defendant  in  error,  in  the 
Court  of  Common  Pleas. of  Franklin  County, 
and  in  1879,  the  plaintiff  in  error  filed  in  that 
court  a  petition  for  a  modification  of  the  decree 
so  far  as  it  relates  to  the  children.  An  answer, 
a  reply  thereto,  and  a  demurrer  to  the  reply 
were  nled,  and  the  court  finding  the  petition 
and  reply  to  be  insufficient,  sustained  the  de- 
murrer to  the  reply  and  dismissed  the  petition. 
The  district  court  dismissed  a  petition  in  error 
to  reverse  the  order,  on  the  ground  that  it  was 
not  reviewable,  and  this  petition  in  error  was 
filed  to  obtain  a  reversal  of  the  order  of  the 
district  court. 

6.  L.  Converse  and  C.  N.  Olds  for  plaintiff 
in  error. 

Harrison,  Olds  &  Marsh  for  defendant  in  er- 
ror. 

Okey,  C.  J. 

1.  The  jurisdiction  exercised  in  divorce 
cases  with  respect  to  children,  is  continuing, 
and  the  power  to  modify  the  order  in  that  re- 
spect may  be  exercised,  during  the  minority 
of  the  children,  whenever  their  welfare  re- 
quires such  modification.  A  reservation  in 
the  decree  of  authority  to  so  modify  is  not 
essential  to  the  exercise  of  such  power;  nor 
has  the  statute  of  limitations  any  application 
to  such  a  case.  Hoffman  v,  Hoffman,  15  Ohio 
St.  427 ;  and  see  2  Bishop's  H.  <&  D.  §  530. 

2.  In  dismissing  the  proceeding  in  error  for 
want  of  jurisdiction,  the  district  court  erred* 
Formerly  such  orders  were  not  reviewable  on 
error  (Tappan  v.  Tappan,  6  Ohio  St.  64),  but 
the  rule  has  been  cnanged.  King  v.  King, 
ante,  370;  and  see  Cox  v.  Cox,  19  QhioSt.  502. 
Of  course,  this  power  does  not  extend  to  an  or- 
der granting  a  divorce,  for  according  to  the 
settled  policy  in  this  state,  such  orders  are  not 
reviewable.  Rev.  Stats.  §  5706;  Parish  v. 
Parish,  9  Ohio  St.  534  ;  and  see  2  Bishop's  M. 
A  D.  §  260. 

3.  We  are  vested  with  discretion, on  revers- 
ing the  order  of  dismissal,  to  render  such 
judgment  as  the  district  court  should  have 
rendered,  or  remand  the  cause  to  that  court 
for  further  proceedings.  Rerv.  Stats.  §  6726, 
note;  29  Ohio  St.  326.  Where  the  evidence 
is  set  forth  and  a  reversal  is  sought,  upon  the 
ground  that  it  does  not  support  the  verdict  or 
judgment,  and  it  appears  from  tho  record  that 
the  district  court,  for  any  cause,  failed  to  de- 
termine that  question,  we  have,  in  case  of  re- 
versal on  other  grounds,  uniformly  remanded 
the  cause  to  the  district  court  for  further  pro- 
ceedings, without  determiding  as  to  the  weight 
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or  effect  of  such  evidence.  In  view  of  the 
peculiar  nature  of  this  proceeding  and  the 
lact  that  the  district  court  has  pronounced  no 
judgment  as  to  the  sufficiency  of  the  plead- 
ings, we  will  remand  the  cause  to  the  district 
court,  without  expressing  any  opinion  as  to 
the  sufficiency  of  the  grounds  of  reversal, 
except  as  here  indicated. 

Judgment  reversed. 

[To  appear  in  38  Ohio  St.] 


♦  ♦■» 


THE  STATE  EX.  BEL.  v.  CA8ST.    Jan.  16, 1888. 

1.  CORPORATIOIf— BY  WHAT  LaW  GoVKRNED.— 2.  TO- 
BACCO Inspbgtob  mat  bk  AppoiirrKD  by  Corpo- 
ration. 

1.  The  Assooiatlon  of  the  Tobacco  Trade  of  Cincin- 
nati, a  corporation  formed  under  the  act  of  April  3, 
1866  (S.  A  S.  1S2),  since  the  repeal  of  said  act,  is,  under 
I  3232  of  the  Revised  Statutes,  required  to  be  governed 
by  the  provisions  of  Title  2  of  said  statutes. 

2.  Under  Title  2,  |  8827,  the  association  is  author- 
ised to  appoint  an  inspector  of  leaf  tobacco,  whoso 
duties  are  to  be  prescribed  by  the  by-laws  and  rules 
of  the  association ;  and  the  performance  of  his  duties 
by  such  inspector,  at  the  instance  of  members  of  the 
association,  is  not  a  usurpation  of  the  duties  required 
of  the  inspei^tors  appointed  under  Oh.  6  Title  5,  of  the 
Revised  Statutes,  as  amended  April  20, 1881.  78  O.  Ij. 
242.  The  tobacco  which  the  inspectors  last  named 
are  required  to  inspect,  is  limited  to  such  tobacco  as 
they  may  be  **  called  on  to  view,  weigh  and  inspect.'' 
{yBC  4io40« 

Brror  to  the  District  Court  of  Hamilton 
County. 

The  original  action  was  in  quo  warranto  in 
the  District  Court  of  Hamilton  County.    The 

getition  contains  two  causes  of  action,  the 
rst  alleging  that  defendant  in  error,  Casey, 
on  the  first  day  of  January,  1882,  and  there- 
after continuously,  intruded  into,  and  unlaw- 
fully held  and  exercised,  the  office  of  In- 
spector of  Leaf  Tobacco  in  the  city  of  Cincin- 
nati ;  the  second  charging  that  said  Casey,  on 
the  first  day  of  January,  1882,  and  contin- 
aously  thereafter,  did  intrude  into  and  un- 
lawfully usurp,  hold  and  exercise  an  office  in 
a  corporation  incorporated  by  the  authority 
of  the  State  of  Ohio,  to-wit :  the  office  of  In- 
spector of  "  The  Assocjatiqn  of  the  Tobacco 
Trade  of  Cincinnati,"  not  being  a  citizen  or 
resident  of  the  state  of  Ohio,  and  said  cor- 
poration not  having  the  lawful  power  or 
authority  to  appoint  or  elect  said^Casey  to 
eaid  office. 

Defendant  in  error  filed  his  answer,  ad- 
mitting that  he  was  not  a  citizen  of  the  state 
of  Ohio,  denying  that  he  intruded  himself 
into  the  office  of  Inspector  of  Leaf  Tobacco  in 
the  city  of  Cincinnati,  or  that  he  exercised 
the  functions  of  said  office,  or  that  he  ever 
claimed  to  hold  the  same  *  admitting  that  he 
was  the  dulv  appointed  inspector  of  leaf 
tobacco  of  toe  Association  of  the  Tobacco 
Trade  of  Cincinnati,  a  private  corporation, 
averring  that  said  association  had    full  and 


complete  power  and  authority  to  appoint  him 
as  such. 

The  evidence  introduced  upon  the  trial  of 
the  cause,  upon  the  issues  thus  made  up, 
proved  that  there  were  six  tobacco  commis- 
sion warehouses  in  the  city  of  Cincinnati, 
connected  with  each  of  which  w^s  an  in- 
spector of  leaf  tobacco,  duly  appointed  in  ac- 
cordance with  the  provisions  of  the  statute. 
(78  0.  L.  243),  but  that  all  the  tobacco  sdd 
at  auction  at  such  warehouses  was  innpccted 
at  the  request  of  the  proprietors  thereof  by 
said  defenda^ft  as  inspector  of  the  Associa- 
tion of  thie  Tobacco  Trade  of  Cincinnati  and 
in  accordance  with  the  rules  of  said  associa- 
tion. 

It  was  further  shown  that  defendant  in 
error  never  claimed,  nor  held  himself  out  to 
be,  an  inspector  of  leaf  tobacco,  save  as  an 
appointee  of  said  association. 

On  this  state  of  facts  the  judgment  of  the 
district  court  was  for  the  deiehaant  in  error 
and  the  present  petition  in  error  is  prosecuted 
to  reverse  that  judgment. 

6.  Barnbach,  fbr  relator. 

Ramsey  &  Matthews,  and  Hoadly,  Johnston 
&  Colston,  for  respondent. 

Whitb,  J. 

The  question  in  this  case  is,  whether  the' 
corporation  known  as  "The  Association  of 
the  Tobacco  Trade  of  Cincinnati,"  is  author- 
ized to  appoint  as  one  of  its  corporate  officers 
an  inspector  of  leaf  tobacco.  The  defendant. 
Casey,  was  appointed  to  such  office,  and 
claims  the  rignt  to  exercise  its  functions 
under  the  rules  and  regulations  of  the  corpo- 
ration. The  association  became  incorporated 
under  the  act  of  April  3, 1866,  "To  authorize 
the  incorporation  of  Boards  of  Trade  and 
Chambers  of  Commerce. "  8.  A  8.  182.  The 
objects  of  the  association  were,  "  to  secure  the 
better  regulation  of  the  tobacco  trade  of  Cin- 
cinnati, to  promote  its  interest  and  influence, 
and  to  collect. and  disseminate  information 
concerning  it."  8ection  eight  of  the  act 
under  which  the  association  was  ineorporated 
provides  that  the  board  of  directors  shall  con- 
troly  manage  and  conduct  the  financial  and 
business  concerns  of  the  association,  and  "ap- 
point such  inspectors,  guagers,  weighers, 
measurers  and  other  officers  and  employes  as 
the  by-laws  may  require,  or  as  they  may 
deem  expedient  and  necessary." 

By  section  seventy-four  hundred  and  thirty- 
seven  of  the  Revised  8tatute8,  paragraph  five 
hundred,  the  act  of  April  8. 1866,  was  repealed ; 
and  by  section  thirty-two  hundred  and  thirty- 
two,  the  corporation  now  in  qfiestion  was  to 
be  thereafter  Roverned  and  controlled  by  the 
provisions  of  title  two  of  the  Revised  8tatute8. 

Section  thirty-eight  hundred  and  twenty- 
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seven  is  found  in  title  two,  and  provides  that 
"  The  officers  of  an  ]noorporated^board  of  trade 
or  chamber  of  commerce  shall  consist  of  a 
president,  two  vice-presidents,  first  and  sec- 
ond, and  ten  directors,  all  of  whom  shall  be 
members  of  the  association,  and  be  in  busi- 
ness at,  or  lesidents  of  the  city  or  town  where 
it  is  established  j"  *  *  *  "  and  all  other 
officers,  agents,  or  committees  deemed  nec- 
essary for  the  interests  of  the  association, 
shall  be  appointed  in  such  manner,  and  with, 
such  powers  as  may  be  provided  by  the  by- 
laws and  rules  of  the  association." 
/  Section  thirtv-eight  hundred  and  twenty- 
nine  provides  that  such  corporations  may  re- 
?^uire  from  their  officers  bonds  to  secure  the 
aithful  discharge  of  their  duties.  Section 
thirty-ei{;ht  hundred  and  thirty  is  as  follows: 
"  Every  inspector,  ganger,  weigher  or  meas- 
urer appointed  by  such  association  shall  be 
recognized  as  a  legally  ajpipointed  officer,  for 
the  duties  pertaining  to  his  position,  in  the 
city  and  county  wherein  the  association  is 
located,  and  shall  be  subject  to  all  the  provis- 
ions, and  penalties  of  the  laws  relating  to 
such  officers  ;  and  the  certificate  of  such  ap- 
pointee as  to  hisofficialacts  shall  be  evidence, 
and  binding  upon  the  persons  intrusted."    * 

Under  this  legislation  the  association  is 
authorized  to  appoint  an  inspector  to  per- 
form such  duties  as  may  promote  the  objects 
for  which  the  association  was  incorporated. 

It  is,  however,  claimed  on  behalf  of  the  re- 
lator, that  the  right  to  inspect  tobacco  in  the 
several  warehouses  of  the  members  of  the 
association,  is  vested  excluHvdy  in  the  inspec- 
tors appointed  under  chapter  six,  title  five  of 
the  Revised  Statutes,  as  amended  April  20, 
1881.  78  O.  L.  242.  We  do  not  think  so. 
The  tobacco  which  such  inspectors  are  re- 
quired to  inspect  is  limited  to  such  tobacco  as 
they  may  be  **  called  on  to  view,  weigh  and 
inspect,  at  such  warehouse,  or  any  other  pub- 
lic wareltouse."    Section  4340. 

The  sale  of  tobacco  at  the  warehouse  or  else- 
where, unlike  the  sale  of  spirituous  liquors, 
is  not  forbidden  until  subjected  to  inspection 
by  the  statutory  inspector.  With  the  consent 
of  the  seller  and  the  buyer,  tobacco  may  be 
sold  without  any  inspection,  or  upon  the  in- 
spection of  any  person  they  may  agree  upon. 

The  defendant  does  not  claim  the  right  to 
inspect  tobacco  except  at  the  instance  of  the 
warehoMReman  having  it  in  charge  ;  and.  in 
the  absence  of  any  showing  to  the  contrary, 
the  warehouseman  must  be  presumed  to  rep- 
resent the  owner  from  whom  he  received  the 
tobacco  for  sale. 

We  find  no  error  in  the  judgment  of  the  dis- 
trict court. 

It  is  claimed  on  behalf  of  the  defendant 
that  the  mode  of  appointing  inspectors  pre- 


scribed in  Sec.  4334,  (73  O.  L.  242),  is  in  con- 
flict with  the  constitution  ;  but  the  view  we 
take  of  the  case  renders  the  consideration  of 
that  Question  unnecessary. 

Juagment  affirmed. 

[To  appear  in  38  Ohio  St.] 


♦  • » 


XABTOr  V.  LAPKAX.  Jaavsry,  IS.  IMS. 

Wiuji   Lao  ACT— When  Lbo  atbb  Ehtitlkd  to  Pbiv- 
cxPAL  OP  Fund  without  Sbcubttt. 

In  one  claum  of  a  viU  testator  beqnealbcd  to  BI. 
Ik,  a  married  woman  living  with  lior  liuaband,  a 
fcpeclAed  sum  of  money.  In  a  aabseqnent  daune  he 
provided  that  if  M.  L.  should  din.  leaving  no  child  of 
ner  own,  then  the  money  sboald  km  equally  divided., 
among  the  tlie  testator's  living  children,  tlie  issue  of 
his  own  body.  Upon  final  settlement  of  the  estate 
th»  executor  baa  sufficient  funds  to  pay  all  the 
legacies.  In  an  action  brr>nght  by  the  children  of 
testator  to  enjoin  the  pavment  by  the  execntor  to  M. 
L.  of  the  amount  of  her  legacy,  for  which  she  had  re- 
covered Judgment  against  him,  unless  she  should 
give  securltv  for  the  re-payment  thereof  to  the  then 
living  children  of  testator  in  the  event  that  she 
should  die  leaving  no  child  of  her  own. 

Held  :  1.  That  u  nder  the  will  M.  L.  Is  entitled  to  the 
possession^  of  the  legacy,  without  giving  securitv  for 
the  re-payment  thereof,  in  the  absence  of  ilicts  snow- 
ing that  she  Is  about  to  waste  or  squander  the  legacy. 
2.  Such  inference  will  not  arise  from  the  mere  fact 
that,  she  and  her  husband  are  residents  of  another 
state  and  are  pecuniarily  irresponsible.  (Lapham  «. 
Martin,  88  Ohio  St.  99,  fbllowed  and  approved.) 

Error  to  the  District  Court  of  Marion 
county. 

Robert  Martin  died  in  1868,  leaving  a  will, 
which  contained  the  following  bequest,  to-wit : 

"I  give  and  bequeath  to  Mary  L.  Lapham, 
wife  of  Orson  Lapham  and  daughter  of 
LavinA  Williams,  formerly  Lavina  Green,  the 
sum  of  six  hundred  dollars  (9600.00).  The 
said  Mary  L.  Lapham  was  raised  in'm^fooiilyf 
has  always  been  dutiful  and  kind  to  me,  and 
I  hereb}'  recognize  her  as  a  grand  daughter.  " 

*  *  *  *  "It  is  m;r  will  that  if 
Mary  L.  Lapham  shall  die  leaving  no  child  of 
her  own,  then  and  in  that  case,  the  sum  of  ^ix 
hundred  dollars  (9600.00)  beoueathed  to  her 
herein,  shall  be  equally  divined  between  my 
living  children,  the  issue  of  my  own  body. '' 

All  debts  and  other  claims  against  the 
estate  having  been  paid  in  TuU,  Mary  L.  Lap- 
ham, brought  suit  against  tlie  o'xecutor,  to  re- 
cover her  legacy.  It  wa?  claimed  by  the  de- 
fendant in  that  action  that. the  bequest  was 
not  absolute,  but  conditionnl,  and  that  the 
condition  had  not  transpired ;  that  the  plain- 
tiff was  not  entitled  to  receive  the  principal 
sum  of  $600,  but  only  the  interest  thereon  dur- 
ing her  life.  It  was  finally  decided  in  that  cause 
by  the  Supreme  Court  Commission,  that,  as 
tlbe  becuest  over  was  upon  certain  contingen- 
cies wnich  might  never  hai)pen,  viz:  the 
death  of  Mary  L.  Lapham  leaving  no  child  of 
her  own,  with  living  children  of  the  testator 
surving  her,  the  children  (rfthe  testator,  if  they 
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took  at  all,  did  so  by  way  of  executory  beauest, 
and  not  as  legatees  in  remainder ;  that  Mary 
took  ber  legacy  absolutely  and  was  entitled  to 
the  payment  asked,  and  that  no  estate  of  any 
kind  vested  in  the  children,  or  testator  until 
the  happening  of  the  contingencies  men- 
tioned; and,  lastly,  that,  if  the  limitation  over 
was  valid,  the  children,  and  not  the  executor, 
in  the  absence  of  a  trust  reposed  in  him,  were 
the  proper  parties  to  a.  suit  to  protect  their  con- 
tingent interest,  if  any  necessity  for  such 
action  should  arise.  Lapham  v,  Martin,  33 
Ohio  St.  99. 

Thereupon  the  present  action  was  begun  bv 
the  children  a,gainst  Mary  Lapham,  in  whicL 
they  sought  to  enjoin  the  payment  by  the 
executor  to  her  of  the  judgment  recovered  in 
the  former  suit,  among  other  things  for  the 
reason  that  Mrs.  Lapham  and  her  husband 
were  insolvent  and  unable  to  respond  for  the 
re-payment  ofthe  legacy  in  case  of  the  happen- 
ing oTthe  contingencies  named,  and  that  they 
were  residents  of  the  state  of  Illinois.  They 
prayedthat  she  be  required  to  give  securitv  for 
the  re-payment  of  the  legacy,  and,  in  detault 
thereof,  that  a  trustee  be  appointed  to  hold, 
invest  and  manage  the  said  sum,  and  to  pay 
her  the  income  onlv  during  life. 

A  demurrer  to  t&e  petition  was  sustained, 
and  the  plaintiffs  not  asking  to  plead  further, 
judgment  was  rendered  for  the  defendant, 
and,  upon  proceedings  in  error  in  the  district 
court,  was  affirmed.  This  latter  judgement  is 
now  before  us  for  review; 

W.  Z.  Davis,  for  plaintiff  in  error. 

H.  T.  Van  Fleet,  for  defendant  in  error. 

LONOWORTH,  J. 

With  the  decision  of  the  commission  in  the 
former  case  of  Lapham  v.  Martin,  we  are  en- 
tirely sati3fied.  It  has  long  been  settled  law 
in  Ohio  that  limitations  over  of  personal 
property,  by  way  of  executory  bequest,  are 
valid  and  have  like  efft^ct  and  operation, 
as  in  the  case  of  executory  devises  of  realty, 
and  since  the  decision  in  Niles  v.  Gray,  12 
Ohio  St.  320,  followed  and  affirmed  in  Piatt  v. 
Sinton,  37  Ohio  St.  353,  it  cannot  be  doubt<Ml 
but  that  a  devise  or  legacy,  with  such  limita- 
tions as  are  contained  in  the  will  before  us, 
operates  to  pass  to  th<3  devisee  or  legatee  an 
aosolute  estate  in  fee,  determinable  only  upon 
the  happening  of  the  contingencies  provided 
for.  It  results  from  this,  that  Mrs.  Lapham 
own»  her  legacy  of  $600,  and  is  entitled  to  the 
possession  of  it.  To  give  her  the  interst  only 
tipon  that  sum,  or  the  sum  itself  only  upon 
conditions  not  made  by  the  testator,  woula  be 
to  refuse  effect  to  his.  expressed  intention  in 
the  will. 

These  plaintifib  have  ,no  vested  interest 
whatever  in  this  legacy,  nor  is  it  ty  any 


means  certain  that  they  ever  will  acquire 
such  interest :  possibly  there  may  occur  a  con- 
tingency unaer  which  they  may  become  en- 
titled to  the  legacy,  in  the  future,  but  such 
contingency  is,  after  all,only  a  possibility  im- 
posed upon  a  possibility. 

We  ao  not  deny  that  equity  will  protect 
this  right,  shadowy  though  it  be,  and  will 
not  permit  the  legatee  to  be  guilty  of  waste, 
or  other  acts  which  might  operate  to  defraud 
the  plaintiffs.  But  no  such  thing  is  alleged 
against  her  here.  It  surely  does  not  follow, 
from  the  fact,  that  she  is  insolvent,  and  a  resi- 
dent of  another  state,  that,  therefoi'e,  she  is 
about  to  waste,  or  squander  her  legacy. 

Perhaps  in  the  case  of  a  man,  or  unmarried 
woman,  the  fact  of  insolvency  might  lead  to 
the  inference,  that  a  receipt  of  such  a  legacy, 
would  be  but  a  gift  of  it  to  creditors:  but  here 
the  charge  of  insolvency,  against  Mrs.  Lap- 
ham, can  mean'  nothing  more  than  that  she 
is  pecuniarily  irresponsible.  Insolvency 
properly  means  inability  to  pay  debts.  ^  It 
would  be  absurd  to  charge  this  against 
married    woman,  who    cannot    contract 
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debts  which  she  is  unable  to  pay;  seeing 
that  it  is  only  to  the  extent  that  she  owns 
separate  property,  that  claims  against  her 
can  be  of  any  validity. 

I  maybe  perpaitteci  to  suggest  that  possibly 
the  true  construction  of  this  will,  is  that  Mrs. 
Lapham  should  take  her  legacy  absolutely, 
unless  in  the  event  that  she  should  die  child- 
less before  the  time  of  final  diHHbtUian  in  which 
case  only,  should  the  children  of  testator  re- 
ceive it.  I  confess  that  I  should  myself  be  in- 
clined to  regard  this  construction  as  ex- 
tremely plausible,  were  it  not  for  the  language 
of  Laptiam  v.  Martin,  above  cited.  The  view^ 
however,  which  we  have  all  taken  x>fthiscase« 
renders  the  discusssion  of  this  unnecessary. 

Judgement  affirmed.  • 

[To  appear  in  38  Ohio  St.] 


♦  * » 


BBBWSB  ▼.  MAVBXSL    Jaawry  16,  IMS. 

1.  ASSUMPnOlf     OF    MORTQAOK— HOW     COKflTRlTXD. — 

2.  Marrubd  Wo3f  an^Powxr  to  gonvbt  Rxal  Ks- 

TATB  AST D  StXPUI«ATB  TBB3CS.-- 3.  GBANTOB  ASSUM- 
IKO'  MORTQAOK  DKBT  LxABLB  TO  MoBTQAGBB.-^. 
RESdSSION  OF  AOB^BXBMT  BBFOBB  A8BBNTED  TO  BT 
MORTQAOBB^A  OOOD  DBFBNSB. 

The  plan  tiff  held  the  notes  of  By  aecored  by  a  mort- 
gage on  his  land.  B  conveyed  the  land  to  a  married 
woman,  by  deed  of  general  warrantv.  in  considera- 
tion of  a  sukn  ef  money  paid,  and  of  her  accepting  a 
deed  In  which  "  said  grantee  assumes  *  *  *  as 
part  of  the  parchase  money,"  said  mortgage  debt. 
This  was  the  only  separate  property  she  possessed. 
She  conveyed  the  Ifind  to  F,  and  he  ponveyed  to  de-^ 
fendants  by  lilce  deeds,  each  amtaiqing  a  stipulation 
in  favor  of  their  grantors  that  the  gfanteea  assumed 
and  agreed  |»  pay  the  mortsage  debt  as  part  of  the 
purchase  money.  Upon  Jbreclosure  and  sale,  the 
proceeds  wer6  insnffldent  to  pay  the  mortgage  debt. 

Hdd  /  U  That,  aside  from  the  disability  of  coverture » 
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the  aoceptanoe  by  the  married  woman  of  the  deed 
from  B,  ooutaioinff  the  clause,  that  said  grantee  aa- 
aamed  aa  part  of  the  purchase  money,  the  mortgage 
-debt,  was  an  agreement  between  herself  and  her 
grantor  to  pay  the  mortgMpe  debt  as  part  payment 
of  the  consideration  agrMd  by  her  to  be  given  for 
the  land.  The  transaction  was  not  a  purchase  of  the 
^uity  of  redemption,  subject  to  tlie  mortgage,  but 
of  the  land  in  fee,  with  a  stipulation  as  to  Die  man- 
ner in  which  the  purchase  money  agreed  upon  by 
the  parties  should  oe  paid. 

2.  A  married  woman  owning  real  estate,  as  her 
separate  property,  I  as  legal  capacity,  her  linaband 
Joining,  to  convey  the  same  to  her  vendee,  and  she 
may  slipiilate  for  such  terms  of  payment  of  the  pur- 
chase money  as  she  may  think  best. 

After  her  conveyance  is  executed  and  delivered, 
her  grantee  is  legally  bound  to  pay  the  considera- 
tion money  in  the  manner  stipulate<f,  the  same  as  if 
she  were  a  femme  sole. 

8.  The  defendants,  as  grantees  of  F,  having  agreed 
with  him  to  pay  this  debt  as  part  pa3rmeut  or  the 
purchase  money,  were  liable  to  the  mortgagee  on 
such  promise,  iu  an  action  to  recover  the  deficiency. 

4.  In  such  an  action  by  the  mortgafree  it  la  a  good 
defenae  to  show  that  before  the  plaintiff  has  assented 
to  or  acted  on  the  promise  made  in  his  favor,  the 
agreement  has  been  rescinded. 

Error  to  the  District  Court  of  Cuyahoga 
County. 

January  27, 1872,  GeorgoBraundel executed 
and  delivered  to  Martin  Maurer,  sixteen 
promissory  notes  of  $100  each,  the  first 
becoming  due  in  six  months,  and  the  others 
at  intervals  of  three  months  thereafter;  the 
last  being  due  April  27th,  1876;  and  at  the 
flame  time  secured  the  same  by  a  mortgage  on 
real  estate.  Subsequently  he  paid  one  of 
these  notes. 

Mav  2d,  1875,  by  and  of  general  warranty, 
he  sold  and  conveyed  said  real  estate  to  Mary 
Braundel,  a  married  woman  for  the  sum  of  t500 
in  cash.and  her  assumption  ofhis  mortgage  debt 
aforesaid  as  part  of  the  consideration.  This 
assumption  to  pay  is  contained  in  the  deed  to 
her,  and  is  in  the  following  words : 

"Said  grantee  assumes  a  certain  mortgage 

fiven  by  grantor  to  Martin  Maurer,  Januiiry 
7,  1872,  and  interest  thereon,  as  part  of  the 
purchase  money." 

Mary  Braundel  entered  into  possession  of  the 
land,  having  no  other  separate  estate,  and  on 
the  18th  of  October,  1876,  by  warranty  deed, 
her  husband  joining,  sold  and  conveyed  the 
flame  to  one  L.  B.  French,  he  assuming  as  part 
of  the  consideration  to  pav  said  mortgage 
•debt,  by  accepting  said  deea  with  the  follow- 
ing clause  inserted : 

"This  deed  is  made  subject  to  a  certain 
mortgage  for  $1,500,  made  by  George  Braundel 
to  M.  Maurer,  and  which  the  grantee  hereby 
assumes  and  covenants  to  pay." 

On  the  24th  of  December,  1875.  French,  bv 
a  like  conveyance,  sold  this  real  estate  to  W. 
C  Brewer  and  S.  Truscott,  plaintifis  in  error 
herein,  under  a  like  agreement  as  to  the  mort- 
gage debt.  In  French's  deed  to  Brewer  and 
Truscott  is  this  agreement : 


"  The  above  is  made  subject  to  a  certain 
mortgage  for  $1,500,  made  by  George  Braundel 
to  M.  Maurer,  and  which  the  said  grantees 
hereby  assume  and  agree  to  pay,  together 
with  the  interest  thereon." 

Two  of  said  notes  were  not  yet  due. 
Whether  the  condition  of  the  mortgage  was 
broken  by  non-payment  of  prior  notes,  does 
not  clearly  appear. 

After  these  notes  all  became  due,  Maurer 
foreclosed  the  mortgage,  and  sold  the  premises 
at  judicial  sale,  realizing  thcrcfnnn  only 
$650.61,  leaving  a  balance  due  to  hiih,  July 
17,  1878,  of  $1093.78. 

The  object  of  the  action  in  this  case  was, 
to  receive  this  balance  from  Brewer  and  Trus- 
cott on  their  agreement  with  French. 

In  addition  to  the  foregoing  averments 
found  in  the  petition  and  answer,  the  defend- 
ants by  way  of  defense,  plead,  Jbst,  that  Mary 
Brauncicl  at  the  time  she  assumed  to  pav  this 
mortgage  debt,  was  amarricd  woman,  ana, 2nd, 
that  since  said  24th  of  December,  A.  D.  1875, 
when  sdiid  deed  containing  said  covenant  was 
executed  and  delivered,  the  said  L.  B.  French, 
the  grantor  of  these  defendants,  and  in  whose 
deed  said  covenant  is  contained,  for  a  good 
and  valuable  consideration,  has  released  and 
discharged  these  defendants  of  and  from  any 
and  all  liability  to  him,  the  said  French,  on 
account  of  the  aforesaid  covenant,  and  that 
therebv  the  defendants  are  wholly  discharged 
and  released  therefrom,  and  that  plaintiff,  oy 
reason  thereof,  cannot  nave  and  maintain  his 
aforesaid  action  against  these  defendants." 

Upon  a  demurrer  to  defendants'  answer,  the 
court  of  common  pleas  held  the  defendants 
liable  and  renderea  a  judgment  against  them. 
This  judgment  was  aiSBrmed  inr  the  district 
court. 

B.  Lower  for  plaintiff^ in  error. 

Chas.  F.  Morgan  for  defandanti  in  error. 

Johnson,  J. 

The  plaintiffs  in  error  are  the  grantees 
through  mesne  convevances  of  George  Braun- 
del, wno  had  executed  a  mortgage  to  defend- 
ant in  error,  to  secure  sundry  notes.  Upon 
foreclosure  and  sale  of  the  mortgage  premises 
there  was  a  deficiency.  The  single  question 
arising  in  the  case  is,  can  the  mortgagee  main- 
tain an  action  for  this  deficiency,  ligalnst  the 
plaintifis  in  error?  The  morgagee's  claim  to 
such  an  action  is  based  upon  tne  covenants  or 
agreements  to  pay  the  debt  contained  in  the 
deed  of  French  to  plaintiffs  in  erro^,  dated 
December  24th,  1875.  The  plainti£b  m  error 
resist  this  claim  on  these  grounds:  Ist,  that 
aside  from  her  disability  of  coverture,  Manr 
Braundel  did  not  make  such  a  covenant  witn 
her  grantor,  George  Braundel,  to  pay  the  mort- 
gage, as  would  inure  to  the  benefit  of  the 
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mortgagee  for  this  deficiency;  2nd,  that  her 
covenant  contained  in  the  deed  to  Iier,  was  of 
no  legal  force  by  reason  of  Her  coverture,  and 
therefore  the  covenants  of  French  and  of 
Brewer  and  Trescott,  successive  grantees  from 
her,  are  without  legal  force,  on  the  ground 
that  such  a  promise  to  be  effective  must  be 
made  to  a  person  legally  or  equitably  liable 
and  as  Mary  Braundel  was  not  so  liable,  nei- 
ther are  her  grantees  bound  thereby  on  their 
covenants;  and  3rd,  but  even  if  plaintiffs  in 
error  were  so  liable  by  reason  of  the  covenants 
in  the  deed  to  them  froni  French,  they  were 
discharged  by  the  release  pleaded. 

1.  As  to  the  character  of  the  agreement 
contained  in  the  deed  from  the  mortager  to 
Mary  Braundel,  aside  from  any  question  of 
coverture.  She  purchased  of  George  Braun- 
del, the  mortgagor.  May  3,  1875,  paying  in 
cash,  five  hundre<l  dollars,  and  taking  a  gen- 
eral warranty  deed  containing  the  following 
clause :  ''  Said  grantee  assumes  a  certain 
mortgage  given  by  grantor  to  Martin  Maurer, 
January  27,  1872,  and  interest  thereon,  as 
part  of  Vie  pwchase  nionev,^^    This   was   not  a 

eurchase  ot  the  equity  of  redemption  merely, 
ut  of  the  fee,  protected  by  covenants  of  gen- 
eral warranty,  the  purchaser  agreeing  as  part 
of  the  purchase  money,  to  assume  the  mort- 
gage debt. 

We  may  assume,  for  the  purposes  of  this 
case,  that  one  who  purchases  subject  to  a 
mortgage,  is  not  bound,  either  expressly  or  by 
implication  to  pay  the  deficiencv  of  mortgage 
debt,  even  as  between  him  and  his  grantor. 
Such  a  deed  is  construed  as  a  purchase  of  the 
equity  of  redemption  merely. 

In  a  recent  case  (Fisk  v.  Tollman,  124  Mass. 
264),  this  was  held  to  be  so,  where  the  deed 
accepted  was  subject  to  a  specified  mortgage,* 
**  which  is  part  of  the  above  named  considera- 
tion." It  was  held,  when  the  consideration 
named  was  $11,000,  and  was  subject  to  amort- 
gage  of  $7,000  part  of  that  consideration,  that 
there  was  no  promise  to  be  inferred  from  the 
acceptance  of  the  deed,  on  the  ground  that 
this  clause  contains  a  reference  to.  the  consid- 
eration. In  this  and  other  cases  that  mi^ht 
be  cited,  the  construction  of  the  transaction 
it  that  the  purchaser  takes  only  the  equity  of 
redemption  and  assumes  the  burden,  only  so 
far  as  the  land  will  go.  At  most  such  a  trans- 
action is  only  one  of  indemnity  as  between 
grantor  and  grantee,  and  not  a  promise  to  as- 
sume and  pay  the  debt,  that  inures  to  the 
benefit  of  the  mortgagee. 

To  determine,  therefore,  the  effect  of  the 
contract  of  Mary  Braundel,  by  accepting  the 
deed  containing  the  assumption  to  pay  this 
mortgage,  as  part  of  the  purchase  money,  we 
must  determine  whethier  it  was  a  purchase  of 
the  equity  of  redemption,  or  of  the  land  in 


fee  with  an  agreement  to  pay  the  purchase 
money  in  part,  by  the  payment  of  the  mort- 
gage debt.  In  such  case,  the  purchaser  is 
personally  liable  to  pay  the  purchase  money 
as  agreed. 

Mary  Braundel's  contract  with  her. grantor 
was,  to  pay  a  certain  consideration  for  a  con- 
veyance in  fee,  to.  wit :  $500  to  her  grantor^ 
and  she  was  to  assume  as  part  of  that  consid- 
eration, a  mortgage  of  $1,500  and  interest. 

As  between  grantor  and  grantee,  this  was  a 
promise  to  pay  the  $1,500  and  interest,  by  do- 
ing which,  she  would  discharge  her  obliga- 
tion. 

Treating  her  as  a  feme  sole  it  was  a  binding 
covenant  to  pay,  enforceable  by  the  grantor  or 
his  mortgagee.  Such  was  the  manifest  inten- 
tion of  the  parties.  Hurler,  ex.  v,  Atwood  26 
W.J.  Eq.  604;  Pike  v.'Brown  J  Cash  133; 
Mainwaning  v,  Powell,  70  Mich.  §71 ;  Torry  v. 
Bank  of  Orleans,  9  Paige,  649 ;  Thayer  v.  Terrey 
37  N.  J.»  Eq.  339;  Co^nstock  v.  Drohan,  71  N. 
Y.  9;  Miller  t;.  Thompson,  34  Mich  10:  Hiem 
r.  Vogel,  69  Mo.  529;  Fitzgeral  t;.  Barker,  70 
Mo.  685 ;  Bassott  v.  Bradley,  48  Conn  225 ;  Bra- 
man  V.  Dowse,  12  Cush.  227;  Techena  v.  Dodd^ 
3  Green's,  ch.  454. 

It  is  conceded  bv  counsel  for  plaintiff  in 
error,  that  where  there  is  such  a  valid  cove- 
nant between  mortgagor  and  his  grantee,  it 
inures  to  the  benefit  of  the  mortgagee. 

.2.  This  brings  us  to  the  second  pointy 
namely,  that  by  reason  of  her  coverture,  the 
agreement  of  Mary  Braundel  to  pay  this  debt 
as  part  payment  of  the  purchase  money,  was 
void  at  law,. and  good  in  equity  to  the  extent 
only  of  the  land  purchased,  and  that  inas- 
much as  she  was  not  liable  personally  for  any 
deficiency,  her  contract  with  French  by 
which  he  agreed  to  pay  the  debt,  was  not  en- 
forceable for  such  a  aeficiency,  and.  for  the 
same  reason  Brewer  and  Trescott  are  not 
liable. 

In  Norman  v.  Turner,  69  N.  Y.  280,  it  is  held 
that  a  grantee  of  mortgaged  premises,  who 
assumes  and  agrees  to  pay  the  mortgage,  as 

Sart  of  the  consideration,  is  not  liable  for  a 
eficiencv  arising  upon  a  foreclosure  and  sale^ 
in  case  the  grantor  was  not  personally  liable, 
legally  or  equitably,  for  the  payment  of  the 
mortgage  debt.  To  the  same  purpose  are  the 
following  cases :  King  v.  Whitley,  10  Paige 
465 ;  Garnsey  v.  Rogers,  47  N.  Y.  233 ;  Trot- 
ter V.  Hughes,  2  Kernan  74 ;  Crowell  v.  Cur- 
rier, 27  N.  J.  Eqt.  R.  152.  Jdem,  8.  C,  650 ; 
Nat.  Wkv.  Segur,  39  N.  J.  Eqt.  R.  173  ;  29  N. 
J.  Eqt.  R.  257,  4  §  of  Sylla.  and  pp.  261-266 ; 
Dunning  v.  Leavitt,  85  N.  Y.  30;  8.  C.  39 
Am.  R.  p.  617,  foot  of  p.  618-19-20. 

These  cases  rest  upon  the  theory,  that  as 
the  grantor  is  not  personally  liable  for  the 
mortgage  debt^  the  promise  of  the  purchaser 
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is  without  consideration  to  support  it,  and  is 
therefore  a  ntuium  pactum^  ana  that  as  the 
rieht  of  ttie  mortgagee  is  derivative  merely, 
to  De  substituted  to  his  debtor,  he  can  only 
maintain  an  action  where  his  debtor  could. 

As  in  this  cose;  the  privity  existed  between 
the  mortgagor  and  mortgagee,  which  would 
give  the  latter  a  right  to  be  substituted  to  the 
former  on  the  promise  of  the  purchaser,  the 
only  question  in  fact  is,  was  there  a  sufficient 
consideration  to  support  the  promise  of 
plaintiffs  in  error. 

It  may  now  be  regarded  as  the  settled  law, 
that  where  a  valid  promise  is  made  to  one  for 
the  benefit  of  another,  the  latter  may  main- 
tain an  action  thereon  in  his  own  name. 
Trimble  v.  Strother,  25  Ohio  St.  378;  Burr  v. 
Beers,  24  N.  Y.  178;  Lawrence  v.  Fox,  20  N. 
Y.  268;  Pardee  v.  Treat,  82  N.  Y.  885.  This 
last  case  is  important,  as  one  of  the  latest  ex- 
positions of  the  conflicting  cases  in  New  York 
where  the  promise  relates  to  a  mortgage  on 
land.  The  principle  stated  on  page  885, 
clearly  is  that  if  the  grantee  is  bound  to  pay 
the  debt  as  his  own,  he  is  liable  to  the  mort- 
gagee. The  ground  upon  which  the  cases 
rest  that  hold  that  if  the  grantor  is  not  lia- 
ble to  the  mortgagee,  the  promise  of  his 
grantee  is  invalid*  seems  to  be  either  want 
of  privity  or  want  of  consideration  to  support 
the  promise  of  the  grantee.  That  there  is 
such  a  privity  here  is  conceded.  If  there  is  a 
valid  consideration  to  support  the  promise  of 
plaintifis  in  error,  and  their  grantor,  French, 
no  reason  is  perceived  why  they  should  not 
be  bound. 

Thus,  in  Lawrence  v.  French,  20  N.  Y.  268, 
where  one  Holly  loaned  to  defendant  a  sum 
of  money  in  consideration  that  he  would  pay 
a  like  sum  to  plaintiff^  the  latter  mieht 
maintain  an  action  against  defendant  on  liis 
promise  to  Holly. 

In  Vrooman  v.  Turner,  Aupro.,  it  is  said : 
''  there  must  be  either  a  new  carmderation^  or 
some  prior  right  or  claim  against  one  of  the 
contracting  parties  by  which  he  has  a  legal 
interest  in  the  performanca  of  the  agreement." 
This  is  the  aoc trine  of  Thorp  v.  Keokuck 
Coal  Co.,  48  N.  Y.  258.  There  the  mortgagor 
was  not  personally  liable  for  the  debt,  but 
only  for  a  deficiency  upon  foreclosure.  He 
conveyed  the  premises  to  the  defendant,  sub- 
ject to  the  mortgage  which  the  grantee  as- 
sumed to  pay.  In  an  action  by  the  holder  of  the 
mortgage  against  the  grantor,  to  recover  tb^ 
whole  debt  without  foreclosure,  it  was  claimed 
that  as  the  grantor  was  only  liable  for  the  de- 
ficiency, that  was  the  extent  of  the  grantee's 
liabilitv,  therefore  no  action  would  lie  for  the 
whole  debt,  nor  until  after  foreclosure.  It  is 
stated  by  the  court  as  the  foundation  of  the 
right  of  action  in  such  a  case  that, ''  it  is  suf- 


ficient if  the  promise  be  made  by  the  prom- 
issor  upon  a  sufficient  consideration  passing 
between  him  and  the  promissee  in  obtaining 
the  promise  for  his  benefit,  he  is  brought  in 

f)rivity  with  the  promissor,  and  he  may  en- 
brce  the  promise  as  if  it  were  made  directly 
to  him." 

Again, ''  it  matters  not  that  the  mortgagor 
was  not  liable  to  pay  personally^  until  a^r 
foreclosure,  and  then  only  for  the  deficiency. 
It  would  have  made  no  difference  if  he  haid 
not  been  liable  at  all,  the  defendant  having 
promised,  upon  a  mfficient  connderQtion  to  pay 
the  debt." 

The  case  of  Paige  v.  Whitely,  10  Paige 
465,  is  said  to  be  contrary  to  this,  but  m  fact 
is  only  another  phase  of  the  question.  There 
it  was  not  claimed  there  was  an^  other  con- 
sideration to  support  the  promi&se  than  the 
conveyance  of  the  equity  or  redemption  sub- 
ject to  the  mortgage  debt,  which  be  was  to 
pay  as  part  of  the  consideration.  In  that 
case  the  grantors  who  were  not  liable  con- 
veyed by  quit  claim. 

This  question  arose  in  Herriman  v.  Moore, 
90  Pa.  State  78.  That  was  an  action,  like  the 
present,  to  recover  for  a  deficiency  against  a 
grantee  who  held  under  a  deed  subject  to  a 
mortgage  which  the  grantee  had  verbalfy  as- 
sumed to  pay  as  part  of  the  purchase  moneyJ 
There,  as  nere,  it  was  insisted,  that'  as  the 
grantor  was  under  no  personal  obligation  to 
pay  the  debt,  bis  grantee's  promise  to  pay 
the  same  was  not  binding  for  want  of  a  con- 
sideration. 

The  court  say,  the  consideration  was  the 
price  of  the  land.  It  was  nothing  to  the 
grantee  whp .  the  grantor  did  with  the  pur- 
chase monev.  He  might  direct  how  it  should 
be  paid.  If  the  vendee  agrees  to  pay  it  as 
the  vendor  directs,  the  former  cannot  set  up  as 
a  defense,  that  his  vendor  was  under  no  duty 
to  apply  it  in  that  way.  If  this  princii>le  be 
sound,  and  I  see  no  reason  to  question  it  in 
a  case  like  the  present,  then  it  follows  that 
the  plaintifib  in  error  are  liable  on  their  cov- 
enant to  ray,  even  though  Mary  Braundel 
was  not.  French,  when  he  sold  thre  land  to 
them,  made  his  conveyance  subject  to  this 
mortgage  which  they  had  agreed  to  pay  as 
part  of  the  purchase  money.  He,  for  reasons 
that  are  obvious,  having  assumed  this  debt, 
and  having  warranted  the  title,   devoted  a 

Sortion  of  the  purchase  money  equal  to  the 
ebt  to  its  discharge.  At  that  time  the  debt 
was  not  all  due.  The  promise  was  to  ^y  the 
purchase  money  in  the  wa^  specified  in  said 
mortgage.  It  was  a  promise  for  the  benefit 
of  all  prior  grantors  including  the  mortgaeor. 
No  reason  can  be  perceived  why,  in  the  lur- 
therance  of  justice,  the  plaintifib  in  error, 
should  not  pay  the  purchase  money  in  the 
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manner  tbey  had  contracted  to  pay,  and 
thereby  relieve  the  mortfrasor,  thnmgh 
whom  they  claim  from  his  liability. 

We  do  not,  h«>\vever,  assent  t«  the  doctrine 
that  the  coverture  ;o/  Mary  Bruundel  renuered 
her  promise  void.  It  was  in  equitj^  ffood  to 
the  extent  of  the  real  estate  purchaisea^  which 
miicht  in  her  hands  be  charged  with  the'debt. 
As  a  vendee  in  poH»<e8^ion  of  land  which  she 
had  capacity  to  our,  her  contract  to  pay  the 
purchase  money,  in  the  wav  stipulated,  was, 
in  equity,  as  binding  as  that  of  a  jeme  snle^ 
and  could  not  be  repudiated.  The  only  limi- 
tation to  this  is,  that  it  is  a  liability  charge- 
able on  her  separate  estate  for  which  she  is 
not  personally  bound  beyond  such  separate 
estate. 

Although  she  would  not  have  been  per- 
sonally liable  for  any  deficiency,  either  to  her 
grantor  or  to  thft  mortgagee,  yet  she  was  in 
possession  of  a  fee  simple  title  which  she 
could  convey.  Having  capacitv  -to  conve}', 
(her  husband  joining),  she  was  legally  capa- 
ble of  stipulating  for  the  amount  and  manner 
of  payment  of  the  purchase  money.  French's 
note  to  her  for  the  same  would  have  been 
valid.  It  would  have  been  no  defense  to  an 
action  on  it,  that  she  was  a  feme  covert. 
She  would  not  have  been  liable,  personally, 
on  a  covenant  to  convey,  or  on  her  covenants 
of  warranty  in  her  deed  to  French,  or  but 
having  by  a  valid  conveyance,  fully  executed 
the  contract  on  her  part,  her  grantee  could 
not  plead  her  coverture  to  ^ape  the  perform- 
ance of  his  obligation  made  to  her,  as  io  the 
pavment  of  the  purchase  money. 

iiad  her  contract  with  her  grantor  been 
ezecutorjr  merely,  such  a  plea  might  have 
availed  him,  but  being  executed  on  her  part, 
French  could  not  escape  the  performance  of 
his  promise.^ 

Tne  promise  of  French  to  her  was,  therefore, 
a  valid  contract.  The  consideration  for  it 
was  the  purchase  money*  which  she  had  the 
right  to  stipulate  for  and  direct  how  it  should 
be  paid,  and  which  he  agreed  to  pay^  in  the 
manner  stated.  Upon  her  executing  the 
conveyance  to  him,  his  promise  to  her  was 
as  binding  as  if  she  were  a  feme  eok.  Tl^is 
being  so,  he  was  personally  bound  and  in 
like  manner  his  grantees  l>ecame  bound  to 
him.  The  several  grantees  being  in  privity 
with  the  mortgagor,  the  chain  is  perfect. 
In  Merly  v.  Butler,  26  Ohio  St.  536,  this  court 
held,  that  where  a  married  woman  had  in- 
duced a  purchaser  to  buy  land  owned  by  her,  by 
agreeing  that  he  might  deduct  from  the  pur- 
chase money  a  debt  one  him  for  her  husband, 
she  could  not,  after  a  conveyance  of  the  land, 
repudiate  this  aereement  as  to  the  husband's 
dent,  and  compel  the  purchaser  to  pay  the 
contract  price  to  her.    Bo  in  the  present  case 


after  inducing  French  to  buy,  agreeing  that 
he  might  deduct  froin  the  purcnase  money, 
sufficient  to  pay  ofi'  a  'mortgage  on  the  land, 
,and  thus  moKe  the  title  clear,  she  could  not, 
after  the  deed  was  executed,  repudiate  the 
contract  and  comj^ei  hiiu  to  pay  to  h(*r  this 
amount  having  the  incumbrance  on  the  land. 

Our  conclusion  is,  that  the  covenants  of  her 
grantees  are  valid,  notwithstanding  her  cover- 
ture. 

3.  The  only  remaining  question  is.  whether 
the  release  of  defendants  by  French,  dis- 
charged them  from  liabilitv  to  the  mortgneee. 

In  Trimble  «.  Strother,  25  Ohio  St.  378,  it 
was  held  a  good  defense  to  an  action  to  re- 
cover a  debt,  which  defendant  had  agreed 
with  a  third  party  to  pay  to  plaintiff,  to 
show  that  before  the  plaintiff  hadassented  to, 
or  acted  on  the  promise  made  in  his  favor, 
the  agreement  had  been  rescinded.  To  the 
same  effect  is  Crowell  v.  Hespilal,  of  Saint 
Barnabus,  25  N.  J.  £a.  650. 

In  the  case  at  bar  the  answer  alleges,  that 
after  the  plaintifb  in  error  had  accepted  their 
deed  from  French,  containing  the  agreement 
to  pay,  he,  for  a  valuable  consideration,  re- 
leased and  discharged  them  therefrom.  Giv- 
ing this  answer  a  liberal  interpretation  in- 
stead of  a  technical  one,  we  thinK  it  a  suffi- 
cient plea  of  a  release,  and  therefore  the  de- 
murrer of  plaintiff  below  should  have  been 
overruled.  No  such  release  after  the  rights 
of  the  mortgage  had  become  fixed,  would  oper- 
ate as  a  discharge.  The  contract  for  the  bene- 
fit of  the  mortgagee  was  one,  which  he  could 
avail  himself  of,  or  not  at  his  electipn,  but 
until  he  had  done  some  act  which  fixed  his 
right,  it  was  competent  for  the  parties  thereto, 
in  good  faith  ana  for  a  valuable  consideration, 
to  rescind  or  cancel  it. 

Judgment  reversed  and  the  cause  is  re- 
manded. 

[To  appear  in  88  Ohio  St.] 
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Coiumbua,  Okio^  Jan.  28,  1888. 
GENERAL  DOCKET  DECISIONS. 

No.  M4.  Tbe  Amaion  losuranoe  Company  v.  W.  8. 
Cappellar,  Auditor  of  Hamilton  County.  Error  so 
tlie  Superior  Court  of  Hamilton  County, 

MdlLVAINX,  J. 

A  fire  insurance  company  made  return  of  its  prop- 
erty for  taxation  to  tbe  auditor  of  tbe  proper  county 
upon  a  printed  blank  form  f umiabed  to  it  by  tbe 
auditor  for  tbat  purpose  as  required  by  law,  in  wblcb 
all  its  property  subject  to  taxation  and  the  value 
thereof  were  truly  stated.  Amons  other  items  so  re- 
turned were  "  all  legal  olaims  and  demands  for  money 


868 


5    OHIO    LAW    JOUBNAl 


Jm 


or  other  valaabletbinff,  or  for  labor  or  service  due  or  to 
become  due'*  to  It,  ana  the  value  thereof.  There  was 
also  atltted  in  said  return,  in  conformity  to  the  re- 
quirements of  the  form  so  furnished,  a  list  of  debts 
owirfg  by  said  company,  Including  an  item  for  **Re- 
insuranoe,'*  the  amount  of  which  Item  was  60  per 
centum  of  all  premiums  received  on  policies  not 
then  expired.  The  amount  of  debts  so  returned  was 
deducted  from  the  amount  of  '*  claims  and  demands;" 
and  the  remainder  was  placed  upon  the  tax  list  and 
duplicate  by  the  auditor,  who  nndenitood  the 
character  of  the  claim,  as  the  amount  of  credits  due 
the  company  subject  to  taxation.    Held.' 

1.  The  item  returned  as  **  re-insurance  "  was  not 
*'  a  legal  bona  flde  debt  **  within  the  meaning  of  sec- 
tion 2730  of  Revised  Statutes. 

2.  The  amount  of  said  item  was  erroneouslv  de- 
ducted by  the  auditor  from  the  amount  of  "  claims 
and  demands  "  due  the  company,  when  the  credits  of 
the  company  were  placed  on  the  tax  llat  and  dupll 
cate  of  toe  countv  lor  taxation. 

8.  The  return  of  the  company  was  not  false  within 
the  meaning  of  sections  2781  and  2782  of  the  Revised 
Statutes. 

4.  The  county  auditor,  under  section  1038  of  the 
Revised  Statuteama.v  correct  an  error  In  the  amount 
of  taxes  npon  the  current  duplicate,  resulting  from 
such  erroneous  deduction. 

Judgment  afllrmed. 

28.  The  Hamilton  and  Rosaville  Hydraulic  Oom- 
pany  v.  Chatfleld  and  Woods.  Error  to  the  District 
Court  of  Butler  County. 

Johhson,  J. 

While  the  act  of  March  14, 1850,  allowinff  parties  to 
contract  for  a  rate  of  interest  not  exceeding  ten  per 
cent,  was  in  force,  the  plaintiff  In  error,  issued  and 
sold  bonds  In  the  following  form  : 

"  The  Hamilton  atid  Hydraulic  Company  acknowl- 
edge themselves  to  owe  ./ohn  H.  Sbuey  or  bearer  five 
hundred  dollars,' which  sum  they  promise  to  pav  to 
the  holder  hereof  at  their  of&oe  in  the  city  of  Ham- 
ilton. Ohio,  on  the  first  day  of  February,  1809,  and 
also  interest  thereon  at  the  rate  of  ten  per  cent,  per 
annum,  semi-annually,  on  the  first  day  of  each  Au- 
ffustand  February  ensuing  the  date  thereof,  until 
the  principal  sum  shall  be  paid  on  the  presentation 
of  the  annexed  interest  warrants  at  their  said  office, 
and  the  said  company  further  agree  that  this  obliga- 
tion may  be  transferred  by  general  or  special  en- 
dorsement, or  by  delivery,  ^as  if  the  same  were  a 
note  of  hand." 

The  defendants  In  error  purchased  some  of  these 
bonds  after  the  interest  warrants  had  been  detached. 

Held:  1.  That  theae  bonds  contain  a  atipulation 
for  the  pavment  of  interest  on  the  prindpal  sum  at 
the  rate  often  per  cent.  • 

2.  That  after  they  become  due  they  bear  the  agreed 
rate  until  paid,  <  r  until  Judgment  thereon,  and  the 
Jt|dgment,  will  under  the  statute,  bear  the  same  rate 
of  Interest.  Monett  v.  Stnrgea,  26  Ohio  St.  884,  and 
Marietta  Iron  Works  v.  Lattimer,  Ibid  821  approved 
and  followed,  Mueller  A  Orogreve  v.  McGregor,  28 
Ohio  St.  205  distinguished. 

7.  Nelson  Richmond  et  al.  v.  Cincinnati  Furnace  Co^ 
et  aL  Reserved  in  the  District  Court  of  Vinton 
County.  Oaose  remanded  to  the  district  court  for 
trial  upon  the  Issues  of  fact  made  by  the  pleadings 
following  Ogbom  v.  Taylor,  6  Ohio  St.  199. 

10.  Bngllshf  Miller  dtCo.  v.  First  National  Bank  of 
Athens.  Brror  to  the  District  Court  of  Athens 
County.  Judgment  affirmed  without  penalty.  There 
will  be  no  ftirtner  report  for  the  reason  that  although 
the  court  Is  unanimous  in  affirming  the  Judgment, 
thejndgea  are  not  agreed  as  to  the^ground  of  affirm- 
anoe. 

41.  Joseph  A.  Jeffrey  v.  Marx  Cahan.  Error  to  the 
District  Court  of  Franklin  Countv.  Judgment  af- 
firmed without  penalty  and- without  further  report. 


328.  Tliomas  S.  Waring  et  al.  v.  Chrlatena  Pitaes- 
berger.  Error  to  the  DlMtrict  Court  of  Darke  County. 
Dismissed  by  plaintiffs  in  error  and  at  their  costs. 

3S0.  Thomas  S.  Waring  et  al.  v.  Christina  Pitaen- 
berger.  Error  to  the  District  Court  of  Darke  County. 
Dismissed  by  plaintiffs  in  error  and  at  their  costs. 

380.  Tracv  Brothers  v.  Thomas  H.  Hamilton  et  al. 
Error  to  the  IMstrict  Court  of  Lucas  County.  Dis- 
missed by  agreement  at  costs  of  plaintiffs  in  error. 

1064.  Thomas  D.  Kelley  v.  City  of  Iron  ton.  Manda- 
mus.   Judgment  for  relator. 

1055.  Mhierva  O.  Kelley  v.  City  of  Ironton.  BCao- 
damus.    Judgment  for  the  relator. 

1122.  George  Corbit  et  al.  v.  Phebe  Corbit  et  al. 
Error  to  the  DiHtrict  Court  of  Coshocton  County. 
Dismissed  by  agreement  at  the  oo«ta  of  plaihtifib  m. 
error. 

MOTION  DOCKET  DECISIONS. 

19.  Frank  Tarbox  v.  The  State.  Motion  for  leave 
to  file  a  petition  in  error  to  the  Court  of  Common 
Pleas  of  Coyah«>ga  County. 

LONQWORTH.  J.  Held: 

1.  Where  one  by  means  of  false  pretenses  Indncesan- 
other  to  buy  from  him  property,  and  in  payment 
therefor  obtains  a  check  upon  funds  owned  by  the 
drawer  in  bank,  a  criminal  prosecution  may  be  prop- 
erly brought  under  the  first  clause  of  section  7078  of 
the  Revised  SUtutes. 

2.  A  varienoe  between  the  chaives  of  the  Indict- 
ment and  the  proof  f»ffered,  which  In  the  opinion  of 
the  Judge  presiding  at  the  trial,  did  not  affect  tbe 
rights  of  ttie  prisoner  or  prejnaioe  his  case,  is  not 
ground  for  reversal  in  a  court  of  error,  where  It  does 
not  appear  that  discretion  has  been  abused. 

8.  Vniere  in  a  tri^  upon  an  Indictment  It  becomes 
material  to  prove,  upon  the  part  of  the  state,  tbst  a 
conspiracy  existed  between  persons  jointly  Indicted, 
evidence  that  the  same  persons  were,  shortly  prior  to^ 
the  time  of  the  alleged  crime,  engaged  in  a  conapiracy 
to  commit  crimes  of  a  like  character,  Is  competent. 

Motion  overruled. 

No.  23.  William  Dillon  and  another  v.  The  State  of 
Ohio.  &f  otion  for  leave  to  file  a  petition  in  error,  to 
reverse  the  Judgment  of  the  Court  of  Common  Pleas 
of  Marion  County. 

Okbt,  C.  J. 

W^ien  the  accused  is  properly  oonvloted,  It  Is  the 
duty  of  the  court  to  **  pronounce  the  Judgment  pro- 
vided by  law,"  and  a  Judgment  imposing  a  greater  or 
less  fine  or  imprisonment  than  the  statute  preac9ib«i 
may  be  reversed ;  but  where  a  statute  provides  for 
both  fine  and  imprisonment,  and  one  of  the  penalties 
is  omitted,  the  error  will  not  afford  ground  of  revenal, 
if  the  punishment  imposed  Is  authorised  by  the  set. 

Motion  overruled. 

24.  C.  B.  Morton  v.  the  State  of  Ohio.  Motion  for 
leave  to  file  petition  In  error  to  the  Court  of  Oommoo 
Pleas  of  Morrow  County.    Motion  withdrawn. 

25.  James  C.  Reed  et  al  v,  Gardner  A  Clark.  Motion 
to  diamiss  nuse  No.  806  on  the  General  Docket.  Mo- 
tion overruled,  and  leave  granted  to  file  a  perfeet 
printed  record  within  sixty  days. 

RECORD  OF  NEW  GASES  FILED. 

1181.  Charles  Elliott  and  Charles  FbUettsi.  James  & 
Lawhead.  Error  to  the  District  Court  of  licking 
County.    C.  Follett  A  Son  for  the  plaintiff: 

1182.  John  A.  Moore  et  al.  v.  Henrr  T.  Chittendeo 
et  al.  Error  to  the  District  Court  of  FrankUn  County. 
C.  Follett  A  Son  for  plaintiff. 

1188.  John  Lillie  A  Co. «.  FOmoff  and  McCabe.  Er- 
ror to  the  District  Court  of  Franklin  County.  Sulli- 
van A  English  for  plaintiff :  Converse,  Booth  A  Keat- 
ing, and  Ames  E.  Wright  for  defendant. 

1184.  Julius  E.  Thomss  v.  John  Spiers.  Krror  to 
the  District  Court  of  Brown  County.  Thoniaa  snd 
Thomas  for  plaintiff. 
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sphe  6hi3  Iiaw  Jeupnal. 

Cohmius,  0.,  February  S,  188S. 

* 

We  publish  in  this  number  the  case  of 
Cook  V.  Cook,  recently  decided  by  the  Supreme 
Court  of  Wisconsin,  upon  the  effect  of  a  di- 
vorce by  one  party  residing  in  one  state  upon 
the  status  and  property  rights  of  the  other 
party  residing  in  another  state  from  that  in 
which  the  divorce  was  obtained,  when  there 
was  no  personal  service  and  no  notice  of  the 
action  except  by  publication. 

We  do  not  usually  publish  cases  from  other 
states  when  the  opinions  are  as  long  as  this 
one,  but  the  importance  of  the  case  an<1  the 
exhaustive  citation  of  authorities,  as  well  as 
the  reasoning  of  the  judge,  lead  us  to  make  an 
exception  in  its  favor. 


♦  ♦  ♦ 


SBBATA. 

By  one  of  those  misfortunes  especially  pro- 
vided for  newspaper  offices,  the  following  errors 
crept  into  the  address  of  Hon.  M.  D.  FoUett, 
as  printed  in  this  paper,  January  20th.  The 
absence  of  both  editor  and  associate,  furnish 
the  reason  why.  On  page  337|in  the  Latin  quota- 
tion the  words,  eoercere  poena^  were  wrongly 
given.  On  page  338,  first  column,  fifth  line 
from  top  ''  attainable,"  should  have  been  "  at- 
tained." On  page  339,  ''  Nahutia  "  should  be 
*'  Valentia;  "  and  the  word ''  hand,"  the  last  but 
one  on  the  page,  should  be  '*  hour.*'  On  page 
842,  first  column,  sixth  line  from  top,  '*  com- 
mands" should  read ''commends."  The  address 
is  so  pertinent  and  valuable  that  no  single  word 
should  be  mis-reported. 

We  might  add  here,  also,  that  Emmitt 
Tompkins*  address,  published  last  week,  lie- 
gins  with"  One  "  in  the  ninth  line. 

Reported  Ga^efi. 

OOOX  V.  ooox 
Vtvomam—lK  Ora  Stats  Whbm  BabTo  In  Ahothsb. 


(  Wisetmsin  Stqrrtme  OourU    Nov.  21,  18S2.,) 

Althoagh  marriage  is  a  slatus^  and  every  state  has 
the  right  to  fix,  reftcnlate,  and  oontrol  the  nine  ••  to 
^very  peFM>n  within  its  Jurisdiction,  even  tboogh  one 
of  the  parties  may  at  the  time  aotnaily  reside  m  an- 
other state,  yet  a  Judgment  of  dlyoroe  granted  in  an- 
other state,  under  statutes  making  Jurisdiction  de- 
pendent entlrelv  upon  the  rssidenoe  there  of  the  party 
applyhig  for  a  mvoroe,  at  the  suit  of  a  husband,  a^dnst 


a  wife  who  resided  in  this  state,  and  who  waa  not  per- 
sonally served  with  notice,  and  did  not  appear  in  the 
action,  but  was  ignorant  of  its  pendency  antU  after 
Judgment  was  rendered,  is  not  a  bar  to  a  subsequent 
sction  .by  such  wife  in  this  state  for  divorce,  alimony, 
allowance,  and  a  division  of  the  propertv  of  such  hus- 
band situated  within  this  state,  especially  where  sueh 
foreign  Judgment  was  based  upon  an  alleged  cause  of 
action  whi(&  was  false  in  fact. 

Appeal  from  circuit  court,  Dane  county. 

The  circuit  court  found,  in  effect,  among 
other  things,  that  the  parties  were  married  in 
New  York  in  1841,  and  continued  to  reside 
there  as  husband  and  wife  until  1867.  when 
they  came  to  Rutland,  Dane  county,  Wiscon- 
sin, where  they  continued  to  reside  as  husband 
and  vnte  upon  the  100  acres  of  land  in  ques- 
tion, belonging  to  the  defendant  William  Cook, 
until  December,  1874,  when  the  plaintiff, 
Ellen  C.  Cook,  without  objection  from  William, 
went  to  Chicago  and  there  remained  for  one 

{rear,  but  returned  to  her  former  home  in  Rut* 
and  more  than  a  year  prior  to  the  commence- 
ment of  this  action,  while  William  continued 
to  reside  on  the  farm  in  Rutland  until  Decem- 
ber, 1875,  when  he  left  this  state  and  went  to 
and  became  a  resident  of  Shiawassee  county, 
Michigan,  where  he  has  since  continued  tore- 
side,  upon  a  farm  purchased  by  him  in  Novem- 
ber, 1^6,  and  which 'has  since  been  occupied 
by  him  ;  that  as  a  fruit  of  that  marriage  they 
had  eight  children,  only  three  of  whom  are 
living,  the  youngest  bein^  23  years  of  age; 
that  February  9, 1880,  William  commenced  an 
action  for  divorce  against  Ellen,  in  the  circuit 
court  for  Shiawassee  county,  Michigan,  on  the 
sole  ground  that  Ellen  haa  desert^  him  in 
December,  1874,  while  he  was  residing  here, 
and  had  continued  such  desertion  up  io  that 
time :  that  Ellen  was  not  a  resident  of  Michi- 
gan, February  9, 1880,  norat  any  time,  but  waa 
aresident  of  Wisconsin,  and  has  continued  to 
be  such ;  that  service  waa  made  in  that  suit 
upon-  Ellen  by  publication  in  conformity  with 
the  laws  of  Michigan  *  that  Ellen  being  in 
default  in  said  suit,  iudgment  of  divorce  was 
made  and  entered  tnerein,  June  28,  1880, 
in  favor  of  William  and  against  Ellen,  dis- 
solvinff  said  marriage,  on  the  ground 
that  Ellen  had  been  guilty  of  such  desertion ; 
that  the  ground  upon  which  that  divorce  was 
granted  waa  not  true ;  that  Ellen  did  not  learn 
of  the  commencement  of  said  divorce  suit,  nor 
the  pendency  thereof,  nor  of  said  iudgment, 
until  September,  18o0;  that  the  aefendants 
seek  to  make  said  divorce  a  bar  to  this  action ; 
that  in  December,  1876,  at  Rutland,  aforesaid, 
where  Ellen  and  William  wertihm  IMngtoodker 
as  husband  and  io$f«,  the  said  William,  aisre- 

garding  his  duties  and  obligations  as  the  hua- 
and  of  Ellen,  did  willfully,  and  without  cause 
or  provocation,  deeert,  leave,  and  abandon  El- 
len, and  haa  since  saia  time  remained  absent 
frcm  Ellen  and  hisfamily,  and  continued  aach 
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desertion  of  Ellen,  and  now  is  willfully  absent 
from  Ellen  and  their  family ;  that  40 'acres  of 
the  land  in  (question  was  the  homestead  of 
WiHiam  and  Ellen  from  1867  to  some  time  in 
December,  1875,  since  which  time  Ellen  and 
their  family  have  continued  to  reside  thereon. 
And  as  conclusions  of  law,  the  court  among 
other  things  found,  in  effect,  that  the  Michigan 
divorce  was  valid  for  the  purpose  of  dissolving 
the  marriage  contract,  notwithstanding  the 
cause  assigned  was  not  true,  but  that  it  was 
no  bar  to  this  action  for  divorce  for  the  deser- 
tion alleged  and  found,  and  a  division  of  prop- 
erty situated  here,  over  which  the  Michigan 
oonrt  had  no  jurisdiction, and  that  Ellen  is  en- 
titled to  judgment  accordingly ;  that  Ellen  has 
no  homestead  right  as  the  wife  of  William  in 
any  of  the  lands  described  in  the  complaint ; 
that  the  lease  from  William  to  the  defendant 
Brewer  be  set  aside,  and  Brewer  perpetually 
enjoined  from  further  prosecuting  his  action 
for  possession  thereunder;  and  that  the  mort- 

{;age  on  the  lands  in  quesdon,  given  by  Wil- 
iam  to  Brewer,  should  stand  as  a  valid  subsist- 
inslien  and  that  the  title  of  the  land  be  pa^ed 
to  Ellen  by  the  judgment  herein,  subject  to  the 
payment  of  the  mortgage,  and  that  none  of  the 
parties  recover  costs,  rrom  the  judgment  en- 
tered thereon  the  defendant  William  Cook 
brings  this  appeal. 
Cassoday,  J. 

It  is  urged  by  the  learned  counsel  for  the  de- 
fendant that  tne  Michigan  divorce  is  a  com- 
plete bar  to  this  action  for  any  and  all  pur- 
poses. The  question  is  important,  and  we  are 
not  aware  that  it  has  ever  received  the  con- 
sideration of  this  court.  Certain  questions 
have,  however,  been  determined,  which  may 
be  indirectly  involved  in  the  proposition.  It 
has  frequently  been  held  that  courts  in  this 
country  possess  no  power  in  actions  for  di  vorce, 
except  such  as  are  conferred  by  statute.  Bar- 
ker v.  Dayton,  28  Wis.  367;  Hopkins  v.  Hop- 
kins, 39  Wis.  167;  Bacon  v.  Bacon,  43  Wis. 
197.  Under  ourstatute  several  questions  have 
been  determined  by  this  court. 

In  Damon  v.  Damon,  28  Wis.  817,  it  was 
held  that  a  claim  for  alimony  is  not  the  sub- 
ject-matter of  a  separate  suit,  but  is  onlv  aux- 
ilary  to,  or  an  incident  of  an  action  for,  di- 
vorce. In  that  case  both  parties  were  residents 
of  Wisconsin. 

In  Cami>bell  v,  Campbell,  87  Wis.  206,  both 
parties  resided  in  this  state  at  the  time  of  the 
judgment  x>f  divorce  a  vincido  was  rendered. 
Several  years  after  the  judgment  each  party 
presented  petitions  respecting  the  alimony 
adjudffed.  It  .was  held,  in  effect,  that  the 
oourt  had  continuing  authority,  after  the  di- 
vorce, to  make  chanees  as  to  the  alimony  al- 
lowed, and  thecustoay  of  the  children  decreed, 
depending  largely  on  the  need,  age,  and  other 


circumstances  of  the  wife  and  children,  and 
the  ability  of  the  husband.  The  late  chief 
justice  there  said:  .*'And  for  somewhat  simi^r 
reasons,  these  questions  of  alimony  and  cus- 
todv  of  children  may,  in  the  first  instance,  be 
included  in  the  judgment  of  divorce,  or  in  a 
subsequent  and  separate  iudgment." 

Similar  ground  was  taken  in  Hopkins  v. 
Hopkins,  W  Wis.  462,  where  it  was  held  that 
a  judgment  for  partition  or  division  of  the  real 
and  personal  property  of  the  husband  between 
the  parties  to  a  divorce  suit  is  final;  but  a 
judgment  for  alimony,  whether  payable  annu- 
ally or  in  a  f;ro6S  sum,  may  be  revived  by  the 
court  from  time  to  time  on  the  petition  <tf 
either  party.  These  positions  are  enforced  in 
Bacon  v.  Bacon,  43  Wis.  197.  This  court  has 
held  under  our  statutes,  .that  a  resident  plaint- 
iff may  maintain  an  action  for  divorce  in  the 
courts  of  this  state,  notwithstanding  the  mar- 
riage was  solemnized  abroad,  and  the  cause  for 
divorce  occurred  in  another  state,  and  the  de- 
fendant has  never  been  a  resident  of  this  state, 
nor  served  with  process  therein.  Manly  v. 
M&ulj.  3  Pin.  390;  Hubbell  v.  Hubbell,  3  Wis. 
662 ;  Oleason  v.  Gleaaon,  4  Wis.  64. 

In  Dutchef  v.  Dutcher,  39  Wis.  651,  it  was 
held  that  a  non-resident  plaintiff  could  not 
maintain  an  action  for  divorce  in  the  courts 
of  this  state ;  and  this  is  the  rule  even  when 
the  marriage  has  been  solemnised  in  this  state, 
and  the  cause  for  the  divorce  occurred  here. 
In  that  case  the  late  chief  justice  took  occasion 
to  say:  **  Wisely  or  unwisely,  it  is  the  policy  of 
the  statute  to  vest  jurisdiction  of  divorce  here 
upon  the  residence  of  the  plaintiff  alone. 
[Page  657.]  *  *  *  Doubtless,  for  cer- 
tain purposes,  the  domicile  of  the  husband  is 
the  domicile  of  the  wife.  That  rule,  however, 
goes  upon  the  unity  of  husband  and  wife;  and 
very  generally,  if  not  always,  implies  contin- 
uing, though  temporarily  interrupted,  cohab- 
itation. Itexcluaes,  or  should  exclude,  per- 
manent separatipn.  Permanent  separation 
implies  separate  domiciles  of  husband  and 
wire.  If  the  rule  were  to  be  applied  to  cases  of 
desertion,  it  would  imply  Bomethii\g  like  an 
absurdity.  The  weight  of  authcnrity  is  against 
the  application  of  the  rule  as  applied  to  cases 
of  divorce  when  the  parties  are  actually  living 
in    different    jurisdictions.    ♦      ♦      ♦    The 

Siestion  cannot  be  considered  an  open  one  in 
is  court."  Page  659.  The  case,  as  well  as 
the  statute,  excepted  actions  "  for  adultery  al- 
leged to  have  been  committed  while  the  plaint- 
iff was  a  resident  of  this  state."  Section  2859, 
Rev.  St.  By  the  late  Revision,  a  wife,  whose 
husband  haa  deserted  her  in  another  jurisdic- 
tion and  become  a  resident  of  this  state,  is  en* 
abled  to  follow  him  into  the  courts  of  this  stata, 
even  though  she  is  not  a  resident.  Seetioii 
2859,  Ret.  St     But  that  is  immaterial  here. 
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since  it  is  the  husband;  and  not  the  wife, 
who  is  the  non-resident.  The  Michigan 
statute,  like  ours,  "provided  that  '*no  divorce 
ahall  be  granted  unless  the  i>arty  exhibiting 
the  petition  or  bill  of  complaint  therefor  shall 
have  resided  in  this  [that]  9tate  one  vear  im- 
mediate)^ preceding  the  time  of  exhibiting 
Buch  petition  or  bill,"  Section  8,  e.  170,  Com  p. 
Laws  1871. 

From  these  decisions  and  this  statute  it  is 
clearly  established  that  the  courts  of  Wiscon- 
Bin  had  no  iurisdiction  to  grant  a  divorce  at 
the  suit  of  William  while  he  was  a  residentof 
Michigan ;.  and  the  courts  of  Michiffan  had  no 

1'urisdiction  to  grant  a  divorce  at  tlie  suit  of 
SUen  while  she  was  a  resident  of  Wisconsin. 
And  vet  all  the  while  the  courts  of  each*  had 
jurisaiction  to  grant  a  divorce  at  the  suit  of 
the  one  residing  in  such  jurisdiction.  This 
restricting,  or  rather  determining,  each  juris- 
diction bv  its  own  citizenship  suggests  the 
<^uery  :  Suppose  each  had  commenced  an  ac- 
tion for  divorce  on  the  ground  of  desertion  at 
the  same  moment  of  time,  he  in  a  court  of 
Michigan  and  she  in  a  court  of  Wisconsin,  and 
each  had  obtained  service^  by  publication  in 
the  same  way,  and  each  prosecuted  such  suit 
to  judgment  at  the  same  moment  of  time  which 
would  nave  the  most  binding  force  as 'to  the 
MatuB  of  the  respective  parties,  and  the  prop- 
erty purporting  to  be  affected  bv  it  ?  Would 
both  oe  void,  or  both  bo  valid  ?  Or  would  one 
be  valid  and  the  other  void ;  and  if  so,  which 
would  be  valid  and  which  void,  and  upon 
what  ground  would  the  distinction  rest?  was 
Ellen's  onlv  remedy  to  appear  as  defendant  in 
a  case  of  which  she  had  no  knowledge,  in  a 
court  which  could  not  take  jurisdiction  if  she 
appeared  as  plaintiff,  and  which  could,  in  no 
event,  give  title  to  the  land  which  she  here 
seeks  to  have  adjudicated? 

These  questions  go  to  the  very  vitals  of  the 
proposition  under  discussion.  In  their  deter- 
mination it  is  necessary  to  consider  the  pur- 
pose, object,  and  policv  of  the  statutes,  ana  the 
effect  and  incidents  of  a  divorce.  In  Camp- 
bell 9.  Campbell,  miprOf  it  was  aptly  said  "that 
the  jurisdiction  of  divorce  is  a  peculiar  juris- 
diction, because  the  marriage  relation  is  a  pe- 
culiar relation;"  and  in  Dutcher  v.  Dutcher, 
Jiipra,  it  was  added  "that  the  statute  of  divorce 
is  a  peculiar  statute."  In  the  latter  case  the 
late  chief  justice  said :  "The  policy  of  the  stat- 
ute in  requirinjp^  a  year's  residence  isobviously 
to  secure  good  niitn  in  the  residence  of  parties 
coming  from  without  the  state  and  applying 
for  divorce  here.  *  *  *  No  mere  pre- 
tense of  residence,  no  passing  visit,  no  tempo- 
rary presence,  no  assumption  of  residence  here 
pro  hoc  viotf,  nothing  short  of  actual  abode  here 
with  intention  of  permanent  residence,  wfll 
fill  the  letter  or  spirit  of  the  statute.    *     * 


^      The  legidature  toa$  Ugidaivng  Jcr  the  eiiixeni 
of  this  atatef  not  for  others. 

In  Smith  v.  Smith,  13  Gray,  210,  Shaw,  C. 
J.,  in  pronouncing  a  foreign  divorce,  setupby 
way  of  defense,  void,  said:  "If  this  were  a  mere 
private. action  or  suit  in  which  the.  personal 
rights  of  the  parties  alone  were  concerned, 
there  would  be  strong  reason  for  applving  the 
doctrine  of  estoppel  to  the  act  of  the  husband 
in  resisting  the  present  motion  of  the  wife. 
But  a  suit  for  divorce  is  of  a  very  different 
character ;  it  is  one  in  which  the  public  have 
an  interest,  and  ih  the  conduct  and  result  of 
which  the  best  interests  of  society  are  con- 
cerned. *  *  *  Marriage  is  undoubtedly 
a  contract,  but  it  is  a  contract  sanctioned  bv 
law,  controlled  by  considerations  of  public  pol- 
icv vital  to  the  order  and  harmony  of  social 
life,  and  in  its  nature  indissoluble,  except  by 
violations  of  duty  on  the  one  part,  to  be  taken 
advantage  of  in  special  manner,  provided  by 
law,  on  toe  other,  if  either  party  can  do  any  act 
by  Way  of  release,  grant,  stipulation  or  agree- 
ment, to  dissolve  such  contract ;  and  yet  by 
any  of  these  acts  one  could  estop  himself  in  a 
matter  of  private  right." 

Marriage  is  not  only  a  contract,  but,  when 
consummated,  creates  the  most  peculiar  and  sol- 
emn of  all  domestic  relations.  It  comes  into 
existence  in  ^pursuance  of  a  contract,  but 
when  formed  it  involves  rights  and  duties 
flowing  from  a  source  transcendently  above 
any  and  all  contracts  which  the  parties  are 
capable  of  making.  It  is  akin  to  the  tender 
relation  between  parent  and  child,  and  has  a 
peculiar  sanctity  not  to  be  expressed  in  any 
commercial  phraseology  like  the  word  "con- 
tract." Its  obligations  can  be  enforced,  and  its 
violations  redressed,  in  ways  unknown  to  the 
law  of  contracts.  It  is  shielded  from  unholy 
intrusion  by  severe  penalties,  enacted  in  laws 
both  human  and  divine.  It  unites  two  per- 
sons for  life  by  giving  to  each  a  new  datua  be- 
fore the  law  as  to  society,  each  other  and  the 
propertv  of  each.  This  9taiu$  not  only  in** 
volves  tne  well-being  of  the  parties  thus  unitedy 
but  the  good  of  societv  and  the  state.  It  is, 
therefore,  a  proper  sulyect  of  legislation.  It 
may,  from  public  considerations  be  fixed,  reg- 
ulatedj  andTcontrolled  by  law.  In  this  coun- 
try it  is  not  a  matter  of  national,  but  state  leg- 
islation. But,  as  already  observed,  this  court 
has  held  that  the  legislation  of  this  state  is  for 
the  citizens  of  this  state,  and  not  for  the  citi- 
zens of  other  states.  Undoubtedly  each  state 
has  the  power  to  absolutely  fix,  regulato,  and 
control  such  atatuB  as  to  each  and  all  of  its  own 
citizens.  Of  course,  every  other  stato  has  the 
same  power.  From  this  it  logically  follows 
that  no  one  stato  has  the  power  to  fix,  regulato, 
or  control  such  atatus  as  to  the  citizens  of  any 
other  stato.    It  is  true,  when  such  sfohit  is 
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once  rightfully  fixed  by  a  state  in  which  the 
person^  to  whom  it  attaches  resides,  it 
necessarily  follows  the  person,  even  though 
he  goes  into  another  state,  and  it  continues 
with  him  until  refixed  by  another  rightful  iu- 
risdiction  in  which  he  has  subsequently  be- 
come a  resident.  The  old  theory  was  that  in 
law  the  husband  and  wife  were  but  one  per- 
son, and  that  the  husband  was  that  one.  But 
that  theory,  like  many  others,  has  been  com- 
pelled to  yield  to  the  actual  facts.  Though 
united  in  wedlock,  yet,  nevertheless,  the  union 
is  of  two  different  persons,  each  hav\ng  inde- 
pendent volition  and  individuality.  As  al- 
ready observed,  this  court  has  held  that  while 
for  certain  purposes  the  domicile  of  the  hus- 
band is  the  domicile  of  the  wife,  ]ret  in  case 
of  permanent  separation  *'the  weight  of  au- 
thority is  against  the  application  of  the  rule 
as  applied  to  cases  of  divorce,  when  the  par- 
ties are  actually  living  in  different  jurisdic- 
tions." 

Thus,  in  Shafer  v.  Bushnell,  24  Wis.  372, 
the  husband  and  wife  lived  together  for  some 

iears  in  Wisconsin,  when  the  wife  went  to 
[innesota,  and  after  remaining  there  a  year 
she  commenced  an  action  for  and  obtained  a 
divorce  in  a  court  of  that  state.  She  then 
married  Bushnell  and  returned  to  Wisconsin. 
The  former  husband  thereupon  prosecuted 
Bushnell  for  alleged  criminal  intercourse 
with  his  wife.  In  that  case  the  present  chief 
justice,  ^ving  the  opinion  ofthecourvt,  among 
other  things  said :  "It  appears  to  us  that  the 
decree  of  the  district  court  of  Minnesota,  dis- 
solving the  marriage  between  Mrs.  Shaferand 
her  husband,  must  be  deem^  conclusive  in 
this  state  in  respect  to  the  status  or  domestic 
and  social  condition  of  the  wife.  *  *  * 
According  to  the  principles  of  our  own  decis- 
ions, therefore,  effect  must  be  given  to  the 
judgment  of  the  Minnesota  court,  although 
the  plaintiff  had  only  a  constructive  notice  By 
publication  of  the  divorce  suit."  That  case 
necessarily  determined  that  the  wife  might  of 
heiown  volition  leave  the  husband  in  Wiscon- 
sin and  go  to  and  become  a  citizen  of  Minnes- 
ota, and  then,  under  the  laws  of  that  state 
made  for  and  fixing,  regnlating  and  control- 
ling the 'Status  of  its  citizens,  and  through  the 
aid  of  ita^courts,  be  so  far  relieved  from  the. 
status  which  her  former  marriage  had  fixed 
upon  her  as  to  enable  her  to  marry  again  with- 
out criminality  to  herself  or  the  man  with 
Irliom  such  marriage  was  contracted. 

Applying  that  decision  to  the  case  before  ns, 
and  assuming  that  the  Michigan  divorce  is 
valid,  and  not  a  frauds  upon  the  laws  of 
this  state  nor  the  plaintiff  and  it  would  fol- 
low that  under  the  laws  of  Michigan  fixing, 
regulatihgi  and  oontroUine  the  status  of  its 
t>wn  citiienSy  of  which.  Wmiam  had  become 


one,  he  has  been  relieved  by  a  court  of  that 
state  of  his  former  status  of  marriage,  so 
far  as  to  enable  him  to  remarry  without 
criminality  in  himself  or  the  woman  with 
whom  the  marriage  might  be  contracted. 
But  the  question  would  still  remain :  What 
about  the  status  of  Ellen,  who  never  was 
a  resident  or  citizen  of  Michigan,  but  has 
all  the  while  been  a  resident  of  Wisconsin, 
which  also  has  the  right,  and  is  in  duty 
bound,  to  fix,  regulate,  and  control  the 
sto^iM  of  its  own  citizens?  Has  the  jurisdic* 
tion  in  which  William  and  Ellen  both  resided 
for  manv  years  as  husband  and  wife,  and  in 
which  Ellen  still  resides,  lost  alt  power  of  de- 
termining her  marriage  status^  and  her  rights 
of  property  by  reason  of  such  status,  merely  be- 
cause \Viliiam  has  abandoned  her  and  departed 
from  the  jurisdiction  and  entered  another,  the 
aid  of  which  he  successfully  invoked  in  obtain- 
ing a  secret  divorce? 

The  supreme  court  of  Michigan  in  Wright  «• 
Wright,  24  Mich.  181,  has  answered  the  qnes- 
tion  in  this  language :    **  We  do  not  by  any 
means  concede,  however,  that  if  the  Indiaxut 
divorce  had  been  valid,  no  relief  of  the  nature 
demanded  could  have  been  granted  to  com- 
plainant in    this   state.    Assuming — as   we 
must,  to  give  the  court  in  Indiana  any  juris- 
diction— that  defendant  resid^  within  thai 
state,  the  case  would  be  such  that  both  that 
state  dnd  this  had  authority,  in  respect  to  the 
marriage  relation,  to  determine  upon  its 
lidity,  or  to  dissolve  it«  so  far  as  the  party 
ident  within  it  is  concerned     If  one  prooeeda 
first  there  is  no  legal  impediment  to  the  oth- 
er's taking  like  steps  afterwards,  ifitofpsas* 
impQ^iamt  to  the  protection  of  aisy  property  n^ACa" 
It  is  true,  the  statute  of  that  state  m  tenoos 
expressly  authorized  the  granting  of  a  second 
divorce  in  the  discretion  of  the  court  at  the 
suit  of  the  resident  party,  notwithstanding^ 
the  other  party  had  obtained  a  divorce  in 
another  state.    But  it  will  hardly  be  claimed, 
that  that  provision  gives  or  undertakes  to 
{^ive  jurisdiction.    It  merely  gives  an  addi- 
tional ground  for  divorce.    As   already   ob- 
served, jurisdiction  in  Michigan,  as  well  as 
here,  is  made  to  depend  solely  upon  the  resi- 
dence   of  the   {daintiffi    Being    dependent 
solely  upon  the  residence  of  the  plaintiflT  iik 
Michigan,  it  could  not  be  made  to  depend 
npon  tne  action  or  non-action  of  the  courts  of 
other  states  at  the  suit  of  the  other  party  to 
the  controversy.    Of  course,  if  the   suit    in 
Indiana  terminated  the  marriage  slaJtiss  of  the 
party  residing  m  Michigan  as  effectually  as  it 
could  the  one  in  Indiana,  and  put  each  puiy 
in  the  same"  position  as  to  each  other  and  the 
property  of  each  as  they  were  prior  to  the 
marriaW  then  a  statute  anthorising  a  sabse- 
queht  tUvorce  would  be  as  ineflEsctual  as  sk 
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Btatnte  authorizing  a  divorce  between  two 
single  persons.  On  the  contrary,  the  provis- 
ion of  the  statute  in  question  pre-Bupposes 
that  when  the  parties  live  in  different  juris- 
dictions a  divorce  by  one,  in  the  jurisdiction 
in  which  he  resides,  does  not  for  all  purposes 
preclude  a  divorce  by  the  other  party  in  the 
other  jurisdiction. 

In  Doughty  t;.  Doughty,  28  N.  J.  Eq.  5S1. 
affirming  8.  C.  27  N.J.  Eq,  316,  it  was  held 
that  "a  decree  in  a  divorce  suit  will  have  no 
extraterritorial  effect  when  the  defendant  is 
dojniciled  in  another  state,  and  is  not  served 
with  process  nor  ti^ith  notice  of  the  proceed- 
ings. A  decree  for  divorce,  to  be  entitled  to 
extraterritorial  effect,  when  the  person  of 
the  defendant  is  without  the  jurisdiction, 
must  be  obtained  in  amannercouBistent  with 
natural  justice,  and  such  decree  is  enforced  in 
another  state  only  on  the  ground  of  comity." 
In  that  case  a  divofce  was  granted  at  the  suit 
of  the  wife,^  notwithstanding  a  former  divorce 
granted  at  the  suit  of  the  husband  in  a  court 
of  Illihois.  In  speaking  of  the  Illinois  di- 
vorce Beasley,  C.  J.,  said':  "  A  judgment  ob- 
tained in  such  a  proceeding,  authorized .  by 
the  local  authority,  would  iiicontestably  have 
a  local  force.  Each  government  has  the  un- 
doubted right  to  regulate  the  formation  and 
dissolution  of  the  marriage  contract,  so  far  as 
such  contritct  affects  its  own  citizens.  *  * 
^  The  consideration  that  a  government  hi- 
ther ight  to  regulate,  as  to  its  own  citizens, 
the  matrimonial  relationship,  has  now  lost 
the  greater  part  of  its  force,  and  it  is  not  by 
the  countervailing  principle  that  such  govern- 
ment has  no  just xlaim  to  a  right  to  impose 
its  policy  beyond  the  limits  of  its  own  tel'ri- 
tory.  This  embarrassment  reaches  its  acme 
when  the  parties  to  the  marriage  have  their 
domiciles  in  different  states.  In  such  a  posi- 
tion of  things,  it  is  not  difficult  to  declare  that 
a  proceeding  for  diyord^,  carried  on  in  the 
state  wherein  is  the  donficiie  of  one  of  the 
{Mirties,  shall  operate  as  to  the  change  of  statxu 
of  such  partjr  within  the  territory  of  such 
state ;  but  it  is  difficult  to  find  any  jpirinciple 
for  declarinff  that  such  proceedings  shall  have 
the  effect  of  changing  the  Btaiu8  of  the  other 
party  in  the  state  wherein  he  is  domiciled. 
*  %  *  The  right  of  the  foreign  court  to 
adjudicate,  with  respect  to  the  9tatu8  of  its 
own  domiciled  citizens,  is  undisputed,  but  I 
have  failed  to  see  how  its  right  to  decide  the 
^iaiuB  of  a  citizen  of  this  state,  by  such  adju- 
dication is  to  be  conceded.  ♦  ♦  ♦  ^q 
the  claim  which  such  an  adjudication  has  to 
foreign  recognition,  in  my  opinion,  rests  on 
the  ground  of  comity.  ^  ^  *  But  an 
jmpeal  of  this  kind  to  interstate  comity 
4ioouldy  I  think,  never  prevail,  when  the  judg- 
jBoent  sought  to  be  accredited  has  been  ren- 


dered in  violation  of  that  fundamental  axiom 
of  Justice,  before  referred  to,  that  the  parties, 
beu)re  their  rights  are  adjudsed,  shall  have 
an  opportunity  of  being  heara." 

In  Mansfield  v.  Mclntyre,  10  Ohio,  27,  it 
wad  held  that  a  decree  in  Kentucky  did  not 
bar  the  right  of  dower  in  lands  lying  in  the 
state  of  Ohio.  The  court  said :  "  From  any- 
thing which  appears  in  the  case,  this  divorce 
ou|ht  to  be  deemed  valid  in  this  state  as  well 
as  m  the  state  where  it  was  pronounced.  The' 
petitioner  was  a  resident  of  Kentuck^r.  The 
defendant  had  been  a  resident.  By  the  laws 
of  that  state  the  court  had  jurisdiction,  and 
th^  notice  required  by  th^ir  statute  had  been 
given.  But  the  real  question  is  whether  a  di- 
vorce decreed  in  Kentucky,  or  any  other  state 
than  Ohio,  can  have  any  effect  upon  the 
rights  of  the  wife,  so  far  as  property  in  this 
state  is  concerned.'' 

Cox  V.  Cox,  19  Ohio  St.  602,  was  quite  simi- 
lar, and  the  court  said:  "The  question, 
therefore,  is  whether  the  ex  parte  decree  can  be 
made  available,  not  merely  to  affect  a  dissolu- 
tion of.  the  marriage,  but  to  defeat  the  right 
of  the  petitioner  to  alimony  which  the  stat- 
ute, upon  the  facts  as  they  exist  in  regard  to 
the  husband's  desertion,  intended  to  provide 
for  her.  We  think  the  decree  ought  not  to 
have  such  effect."  Many  courts  have  gone  to 
the  extent  of  holding  that  a  divorce  granted 
upon  facts* similar  to  those  found  in  this.case 
is  absolUtel V  void  as  to.  both  parties.  Vischer 
V.  Vischer,  12  Barb.  640 ;  McGiffert  v.  HcGif- 
fort,  31  Barb.  69;  Hoffman  v.  Hoffman  55 
Biirb.  269 ;  Phelps  v.  Baker,  60  Barb.  107 ; 
Kerr  v.  Kerr,  41  N.  Y.  272;  Lyon  v.  Lyon,  2 
Grav,  867;  Shannon  v.  Shannon,  4.  Allen, 
134 ';  Pi^ople  v.  Baker,  76  N.  Y.  78. 

In  this  last  case  the  husband  was  convicted 
of  bigamy.  The  defense  was  a  record  of  a  di- 
vorce in  bhio,  in  favor  of  his  former  wife  and 
against  him,  showing  proof  of  service  of  pro- 
cess 011  the  husband  by  publication.  There 
W4S  no  personal  appearance  by  the  husband 
in  the  divorce  suit.  The  statute  of  Ohio  was 
in  evidence,  from  which  it  appeared  that  the 
proceedings  in  that  suit  were  regular  a,nd  suf- 
ficient, and  that  the  judgment  was  valid  and 
binding  under  the  laws  of  that  state.  Folger, 
J.,  states  the  question  involved  thus :  "  Can 
a  court  in  another  state  adjudge  to  be  dis- 
solved and  at  an  end  the  matrimonial  relation 
of  a  citizen  of  this  state,  domiciled  apd  actual- 
Iv  abiding  here  throughout  the  pendency  of 
tne  judicial  proceedings  there,  without  a  vol* 
untary  appearance  of  him  therein,  and  with 
no  actual  notice  to  him  thereof,  and  without 
personal  service  of  process  on  him  in  that 
statA?  *  ♦  ♦  We  are  ready  to  say  that  as 
the  law  of  this  state  has  been  declared  by  its. 
oottrts,  that  questiou  must  be  answered  ink  the 
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negative,  ^le  :|c  :|c  Yfe  must  and  do  concede 
that  a  state  may  adjodse  the  tUUus  of  its  citi- 
zens toward  a  non-resident,  and  may  author- 
ize to  that  end  such  iudicial  proceedings  as  it 
sees  fit ;  and  that  other  states  must  acquiesce 
so  long  as  the  operation  of  the  judgment  is 
kept  within  its  own  confines.  But  tliat  judg- 
ment cannot  push  its  efifects  over  the  borders 
of  another  state,  to  the  subversion  of  its  laws 
and  the  defeat  of  its  policy ;  nor  seek  across 
its  bounds  the  person  of  one  of  itscitizens,and 
fix  upon  him  a  datus  against  his  will  and 
without  his  consent,  and  in  hostility  to  the 
laws  of  the  sovereign  of  his  allegiance.  It  is 
said  that  a  judicial  proceeding  to  touch  the 
matrimonial  relation  of  a  citizen  of  a  state, 
whether  the  other  party  to  that  relation  is  or 
is  not  also  a  citizen,  is  a  proceeding  in  rem, 
or,  as  it  is  more  gingerly  put  quasi  in  rem. 
But  it  was  never  beard  that  the  courts  of  one 
state  can  affect  in  another  state  the  rem  there 
not  subjected  to  their  process,  and  over  the 

Eerson  of  the  owner  of  which  no  jurisdiction 
as  been  got.  Now,  if  the  matrimonial  rela- 
tion of  the  one  party  is  the  net  in  one  state,  is 
not  the  matrimonial  relation  of  the  other  par- 
ty a  ret  in  another  state  1"  ThQ  able  judge 
then  likens  it  to  proceedings '^n  rem  against 
lands  held  in  trust  by  trustees,  all  of 
whom  reside  in  another  state,  and  where  no 
personal  service  of  process  is  had  only  by  pub- 
lication. He  then  continues  :  '*  If  one  party 
to  a  proceeding  is  domiciled  in  a  state,  the 
9kUu8  of  that  party,  as  affected  by  the  matri- 
monial relation,  may  be  adjudged  upon,  and 
confirmed  of  changed,  in  accordance  with  the 
laws  of  that  state.  But  has  not  the  state,  in 
which  the  other  party  named  in  the  proceed- 
ings is  domiciled,  also  the  equal  right  to  de- 
termine his  ttatiM,  as  thus  affected,  and  to  de- 
clare by  law  what  may  change  it  and  what 
shall  not  change  it?  If  one  state  may  have 
its  policy  and  enforce  it,  on  the  subject  of  mar- 
riage anci  divorce,  another  may.  And  which 
shall  have  its  policy  prevail  witliin  its  own  bor- 
ders, or  shall  yield  to  that  of  another,  is  not  to 
be  determined  by  the  facility  of  the  judicial 
proceedings  of  either,  nor  the  greater  speed  in 
appealing  to  them."  The  learned  judge  con- 
cludes :  •'*  We  are  not,  therefore,  satisfied  with 
the  doctrine  that  rests  the  validity  of  such  ju- 
dicial proceedings  upon  the  right  and  sover- 
ei(B[n  power  of  a  state  to  determine  the  staiua 
of  itsowncit]zens,aDdbecauseit  may  not  other- 
wise effectually  establish  it,  asserts  the  power  to 
adjudge  upon  Important  rights  without  hear- 
ing the  ptirij  to  be  affected, and  without  giving 
him  the  notice  which  is  reauired  by  the  prin- 
ciples of  natural  justice,  he  being  all  the  while 
beyond  its  jurisdiction.  Besides,  a  just  con- 
sioeration  of  what  is  a  proceeding  in  rem^  and 
df  the  effect  of  a  judgment  therein,  shows  that 


the  latter  does  not  reach  so  far  as  is  contended 
for  it.  It  is  a  proceeding  in  rem  merely.  The 
judgment  therein  is  not  usually  a  ground  dt 
action  in  personam  in  another  jurisdiction,  for, 
as  a  proceeding  in  pereonam^  or  as  giving  foun- 
dation for  one,  the  court  gets  no  jurisdiction." 
Such  is  a  logical  statement  of  a  perplexing 

Sjuestion  by  a  learned  and  able  jurist.  The 
orce  of  sucn  foreign  judgmtrnts,  obtained  un- 
der such  circumstances,  rests  upon  the  princi- 
ples of  comity,  and  that  does  not  go  to  the  ex- 
tent of  absolute  conclusiveness.  76  N.  Y.  84 ; 
Bradshaw  v.  Heath,  13  Wend.  416;Pennoy- 
er  V.  Neff,  95  U.  S.  714 ;  Von  Foesen  v.  Ohio, 25 
Alb.  Law  J.  254;  Thompson  v.  Whitman,  18 
Wall.  457. 

In  this  last  case  it  was  held  that  ^'want  of 
jurisdiction  may  be  shown  either  as  to  the 
subject-matter  or  the  person,  or,  in  pro- 
ceeaingstn  rem,  as  to  the  things." 

In  Stilphen  v.  Stilphen,  58  Me.  608,  it  was 
held  that  *Hhe  fact  that  the  husband  has  al- 
ready obtained  a  divorce  a  vineulo  is  no  bar  to 
the  granting  of  a  like  divorce  to  the  wife, 
when,  in  the  exercise  of  a  sound  discretion,  it 
is  deemed  reasonable  and  proper."  The  court 
there  say :  ''  But  it  is  saia  that  when  one  par- 
ty has  been  divorced  the  other  may  lawfully 
marry  again.  Therefore,  there  is  no  necessi- 
ty for  a  second  divorce.  If  the  sole  object  of  a 
divorce  suit  was  to  enable  one  or  botn  (rfthe 
parties  to  marry  again,  this  argument  would 
be  entitled  to' great  weight.  But  this  is 
not  the  case.  The  ultimate  object  is,  in 
many  cases,  to  enable  the  court  to  decree 
concerning  the  care  and  custody  of  the 
children,  and  make  provisions  for  their  sop- 
port  and  education,  and  to  secure  to^he 
wife  such  portions  of  the  common  estate  as  ju^ 
tice  and  humanity  may  dictate.  The  decree 
for  a  divorce  may  in  such  cases  be  regarded  as 
a  mere  matter  of  form,  necessary  onfy  to  ena- 
ble the  court  to  make  the  ancillary  decree ; 
for  in  terms  the  law  does  not  authorize  ihe 
court  to  make  the  latter  without  first  makinr 
the  former."  Page  515.  We  have  thus  (quoted 
at  length  from  some  of  the  best  considered 
cases  in  the  country,  beciiuse  the  question  in- 
volved is  upon  the  bonli;r  line,  where  much 
confusion* among  judicial  opinions  prevails, 
with  the  view,  if  possible,  to  reach  a  oondo* 
sion  which  will  come  the  nearest  to  doing 
justice  to  parties  who  are  unwilling  to  do 
justice  to  tneraselves,  and  at  the  same  time 
preserve  a  just  comity  to  the  iudicial  determi* 
nations  of  a  sister  state,  and  the  propriety  and 
decency  of  society  at  large.  Every  state  has 
its  own  statutory  policy  with  respect  to  mar- 
riage and  divorce.  Wisconsin  hashers.  This 
court  has  determined  that  it  relates  entireljr 
to  its  own  citizens,  and  not  to  the  residents  of 
other  states,  even  though  tbey  are  joined  in 
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marriage  with  jporsons  residing  in  this  state. 
Our  statute  declares  that  "when  a  judgment 
of  divorce  from  the  bond  of  matrimony  is 
granted  in  this  statehy  a  court  of  competent  au- 
thority, such  judgment  shall  fully  and  com- 
pletely dissolve  the  marriage  contract  as  to 
both  parties."    Section  2374,  Rev.  St.     Michi- 

§an  had  no  such  statute.  We  have  no  statute 
eclaring  what  shall  be  the  effect  of  a  foreign 
divorce.  It  is,  moreover,  the  policy  of  the 
statute  to  guard  and  protect  the  wife.'  Upon 
entering  the  marriage  relation,  she  at  once 
acquires  an  inchoate  interest  inner  husband's 
property — his  lands  and  especially  his  home- 
stead. Without  her  signature  his  deed  of  the 
homestead  is  in(^ffectual  for  any  purpose. 
Without  her  signature  he  can  only  convey  an 
imperfect  title  as  to  his  other  lands.  Besides, 
the  husband  is  under  obligations,  if  capable, 
to  support  his  wife. even  if  he  has  no  lands. 
This  obligation  is  so  binding  that  this  court 
has  already  held,  as  above  indicated,  that  it 
continues  even  after  a  valid  judgment  of  di- 
vorce granted  in  this  state. 

Thus  the  marriage  ttatus  of  the  husband  in- 
volves, not  only  hip  allegiance  and  fidelity  to 
his  wife,  but  an  obligation  of  support,  and  a 
Burrepder  to  her  of  a  certain  inchoate  interest 
in  his  lands.  So  the  marriage  itatua  of  the 
wife  involves,  not  only  her  allegiance  and  fi- 
delity to  her  husband,  but  a  condition  of  se- 
curity in  respect  tp  her  future  support  and  an 
inchoate  interest  in  his  lands,  ana  especiallv 
his  homestead.  The  marriage  status  of  each 
also  involves  the  care,  custodv,  education,  and 
control  of  the  children  of  sucfi  marriage.  The 
Michigan  judgment,  as  indicated  by  the  rec- 
ord, is  entirely  silent  upon  the  subject  of  ali- 
mony, allowance  to  the  wife,  or  SLny  division 
of  his  property,  or  any  property  riehts.  It 
was  a  judgment  in  rem^  but  the  only  thing 

Eurporting  to  be  affected  by  it  is  the  allegiance, 
delity,  and  contract  relation  to  his  wife.  It 
simply  undertook  to  sever  that  relation.  It 
maae  no  allowance  for  alimony  or  support.  It 
did  not  attempt  to  determine  any  right  to 
propertv,  nor. the  wife's  interest  in  any  prop- 
ertv.  it  is  silent  as  to  the  aUUua  of  the  wife 
to  bis  lands  in  Wisconsin  by  reason  of  the 
marriage.  To  give  such  a  judgment  the  ef- 
fect of  barring  the  wffb  of  all  interest  in  the 
Wisconsin  lands,  is  tp  enlarge  its  provisions 
and  incorporate  in  it,  bv  way  of  comity,  what 
the  Michigan  court  had  no  power  or  juris<1ic- 
tion  to  aqjudge.  It  would  oe  to  enable  the 
husband  to  do,  by  way  of  desertion  and  a  se- 
cret foreign  divorce,  what  it  would  have  been 
impossible  for  him  to  have  accomplished  had 
he  remained  a  resident  of  this  state.  To  give 
the  judgment  such  effect  would  be  to  offer  a 
premium  toall  discontented  husbands  by  way 
of  desertiug  their  wives  and  obtaining  a  secret 


divorce  in  a  foreign  jurisdiction,  and  thus  re- 
lieve his  lands  in  this  state  of  all  inchoalte  in- 
terest, on  the  part  of  the  wife  and  himself,  of 
all  obligations  to  pay  any  alimony,  allowance 
or  support.  It  would  thus  put  it  in  the  power 
of  the  nusband  to  do,  through  the  instrument- 
ality of  a  foreign  jurisdiction,  what  he  could 
not  do  in  the  courts  where  he  and  his  wife 
both  resided.  We  are  not  disposed  to  sanction 
so  great  an  imposition  upon  our  own  citi- 
zens, and  the  domestic  policy  of  our  own  state. 
Besides,  the  service  upon  which  the  Michigan 
judgment  was  based,  was,  under  a  statute  of 
that  state,  unlike  ours,  purely  constructive.  It 
was  bv  publication  onlv.  rlo  effort  seems  to 
have  been  made  to  send  any  notice  to  the  wife, 
and  she  received  none,  notwithstanding  her 
residence  and  post-oflice  address  must  neces- 
sarily have  been  known  to  the  husband.  Up- 
on the  facts  found,  the  authorities  cited,  and 
the  reasons  given,  we  are  constrained  to  hold 
that,  although  marriage  is  a  status^  and  every 
state  has  the  right  to  fix,  regulate  and  control 
the  same  as  to  every  person  within  its  juris- 
diction, even  though  one  of  the  parties  may  at 
the  time  actuallv  reside  in  another  state,  yet 
where  a  husband  and  wife  were  both  for  some 
years  residents  of  this  state,  and  lived  and  co- 
habited together  therein  as  husband  and  wife 
upon  lands  belonging  to  the  husband,  and  the 
husband  deserted  the  wife  and  went  to  anoth- 
er state,  where  he  became  a  resident,  and 
thereupon  obtained  a  divorce  in  that  state 
upon  constructive  notice  merely,  and  for  a 
cause  of  action  (desertion)  alleged  to  have  oc- 
curred a  year  prior  to  the  time  when  he  de- 
serted from  his  wife,  and  under  a  statute  which 
made  jurisdiction  dependent  entirely  upon 
the  fact  of  such  husoand's  residence  there, 
against  the  wife  who  continued  to  reside  upon 
the  same  lands,  and  who  was  not  personally 
served  with  notice,  and  who  did  not  appear 
in  the  action,  but  was  ignorant  of  its  pen- 
dency until  after  the  decree  therein  was  ren- 
dered, such  judgment  is  not  conclusive  against 
the  wife  so  as  to  bar  a  subsequent  action  by 
her  in  a  court  of  this  state  against  the  same 
husband  for  a  divorce, alimony,  allowance,  and 
division  of  such  lands  so  situated  within  this 
state,  especially  where  such  fol*eign  judgment 
of  divorce  was  based  U];x)n  an  alleged  cause  of 
action  which  was  false  in  fact. 
The  judgmentof  the  circuit  couft  is aflSrmed. 

6hi9  Sttpyeme  Gwrt. 

THX  AXA20V  nrStrXAVOl  COXPAVT  ▼.  OAPPSLLAB, 

AV2>ITOB,fto.    JuiMry  2S,  1S8S. 

Taxatxoiv.    Rb-Imsurancb  Kbbbbvb— Not  a  Lboazi 
DsBT— Not  to  Bb  Dbductxd  from  AasBTB  Ba- 

TURMBD  FOB  TAXATION. 

A  fire  insurance  company  made  retnm  of  lie  prop- 
erty for  taxation  to  the  auditor  of  the  proper  eoa&fj 
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upon  a  printed  blank  foim  f timisbed  to  it  by  tbe 
auditor  for  tbat  purpoiie  as  required  by  law,  in  which 
all  its  property  sunjeet  to  tuxation  and  the  value 
thereof  were  truly  stated.  Amon^  other  items  so  re- 
turned were  '*  all  legal  claims  snd  demsnds  for  money 
or  other  yalulable  thins,  or  for  labor  or  service  due  or  to 
become  due"  to  it,  ana  the  value  thereof.  There  was 
also  stated  in  said  return,  in  conformity  to  tbe  re- 
quirements of  tbe  form  so  furnished,  a  l&t  of  debts 
owing  by  said  company,  including  an  item  for  **Re- 
insurance,"  the  smount  of  which  item  was  60  per 
oentum  of  all  premiums  received  on  policies  not 
then  expired.  The  smciunt  of  debts  so  returned  was 
deducted  from  the  smount  of  **  claims  and  demsnds;" 
and  the  reniainder  was  placed  upon  the  tax  list  and 
duplicMte  by  the  auditor,  who  understood  the 
character  of  the  claim,  as  the  amount  of  credits  due 
the  company  subject  to  taxation .    Hetd  : 

1.  The  item  returned  as  *'  re-Insurance  "  was  not 
"  i^  l^^l  ^ona  fide  debt "  within  the  meaning  of  sec- 
tion 2730  of  Revised  Statutes. 

2.  The  smount  of  said  item  was  erroneously  de- 
ducted by  the  auditor  from  the  amount  of  **  claims 
and  demands  "  due  the  company,  when  the  credits  of 
the  company  were  placed  on  the  tax  list  and  dupli- 
cate of  the  county  for  taxation. 

8.  The  return  of  the  company  was  not  iklse  within 
the  meanings  of  sections  2781  and  2782  of  tbe  Reviaed 
Statutes. 

4.  The  county  auditor,  under  section  1088  of  the  Re- 
vised Statutes,  may  correct  an  error  in  the  amount  of 
taxes  upon  the  current  duplicate,  resulting  from  such 
erroneous  deduction. 

Error  to  the  Superior  Court  of  Cincinnati. 

In  the  years  1878, 1879, 1880, 1881  and  1882, 
the  plaintiff  in  error,  a  fire  insuhance  com- 
pany incorporated  unaer  the  laws  of  this  sfate, 
witn  its  principal  oflSce  in  Hamilton  county, 
made  return  of  its  property  for  taxation  to  the 
auaitor  of  Hamilton  county  upon  a  printed 
blank  form  furnished  to  it  K>r  that  purpose  by 
the  auditor^  as  required  by  law. 

In  the  manner  prescribed  by  the  form  so 
furnished,  the  company  listed  all  its  property 
subject  to  taxation,  and  among  other  descrip- 
tions of  property,  its  "credits."  The  credits 
were  returned  thus  :  The  amount  and  value 
of  ''all  its  legal  claims  and  oeir.ands,  whether 
for  money  or  other  valuable  thing,  or  for  labor 
or  services  due  or  to  become  due"  to  it,  were 
fully  stated.  From  this  amount  its  indebted- 
i^ess  was  deducted.  The  balance  was  assumed 
to  be  the  amount  of  its  credits  subject  to  taxa- 
tion, and  was  placed  on  the  tax  list  and  du- 
Y^licate,  by  the  auditor  of  the  county,  for  taxa- 
tion. 

Among  the  items  of  indebtedness  so  re- 
turned and  deducted  from  ''claims  and  de- 
mands" was  one  denominated  "re-insurance." 
The  value  of  this  item,  for  each  year,  was 
stated  in  money,  and  its  amount  was  a  sum 
equal  to  fifty  per  cent,  of  all  premiums  received 
on  policies  unexpired  at  the  time  for  listing 
property  for  taxation.  The  sums  so  deducted 
mrsaid  years  successively  were  $76,338,  $65,- 
300,  $70,724, 171,788  and  $75,881. 

On  the  10th  of  August.  1882,  the  plaintiff 
in  error  commenced  the  original  action  against 
tbe  defendent  in  error,  ana  averred  in  its  pe- 
ti/on  that  the  item  so  deducted  at  each  of  said 


times  of  listing  was  "a  legal  bona  fide  debt*'  of 
the  company,  owing,  on  account  of  what  is 
known  in  the  fire  insurance  business,  and  in 
the  laws  of  Ohio  regulating  the  same,  as  "un- 
earned premiums;"  that  this  item  is  also 
sometimes  spoken  of  as  a  liability  for  "re-lQ- 
surance,"  and  still  again  as  the  sum  to  be  paid 
by  the  company  on  account  of  the  cancella- 
tion of  its  policies,  when  the  cancellation  oc- 
curs; but  plaintiff  says,  that  whether  called 
by  the  one  name  or  the  other,  the  reference  is 
to  one  and  the  same  thing. 

Plaintiff  further  says,  that  these  returns 
were  so  made  up  under  the  direction  and  su- 
pervision of  the  auditor  of  said  Hamilton 
county,  that  said  deductions  were  shown  upon 
the  face  of  said  returns,  and  that  the  auditor 
had  full  knowledge  of  the  same,  their  charac- 
ter, amount,  and  the  account  on  which  they 
were  made,  and  that  he  received  the  returns 
80  made  as  true,  just  and  correct,  and  in  com- 
pliance with  the  law. 

And  it  was  further  alleged  in  the  petition, 
that  its  tax  returns  so  made  out  as  stated,  for 
the  years  1878, 1879, 1880. 1881  and  1882,  were 
true*,  just  and  correct,  and  not  false  in  any  par- 
ticular whatever,  and  yet  plaintiff  says,  tbat 
notwithstanding  the  premises,  the  defendent 
has  notified  it  that  he  has  been  by  the  'state 
auditor  directed  and  required,  and  that  in 
pursuance  thereof  be  is  now  proceeding,  to 
place  upon  tbe  current  tax-duplicate  of  Ham- 
ilton county,  for  said  years,  the  amounts  so 
deducted  as  aforesaid  during  said  years,  as  "re- 
insurance," from  the  sum  of  all  claims,  de- 
mands, deposits,  etc.,  etc.,  due  the  c«>nipanv, 
and  to  charge  against  it  taxes  thereon  furench 
of  said  years,  and  that  for  the  year  1882  he  in- 
tends to  add  to  the  taxes  thereof  a  penalty  of 
fifty  per  cent,  of  thdr  sum,  alleging  as  the 
ground  of  his  said  action  that  said  returns  so 
made  as  aforesaid  are  false  withiil  the  mean- 
ing of  sections  2781  and  2782  of  the  Revised 
Statutes  of  Ohio. 

The  object  of  the  action  was  to  restrain  the 
auditor  from  so  doing. 

By  the  decree  of  the  superior  court  the  audi- 
tor was  restrained  from  levying  taxes  on  ac- 
count of  the  deductions  from  credits  made  in 
the  years  1878, 1879,  1880  and  1881,  and  also 
from  imposing  a  penalty  for  the  ye^r  1882; 
but  the  petition  was  dismissed  as  to  the  mat- 
ter of  levying  taxes  on  the  amount  so  de- 
ducted in  the  year  1882. 

As  to  so  much  of  the  decree  as  granted  re- 
lief to  the  plaintiff^  defendant  excepted  :  and 
to  so  much  of  the  decree  as  refused  reiiei,  the 
plai  nt  i  ff  excepted. 

McIlvaine,  J. 

At  the  time  cS  listing  its  property  for  taxar 
tion,  did  any  obligation  or  duty  rest  on  the 
plaintiff  in  error,  in  respect  to  re-insoranoeor 
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otherwise,  whereby,  under  the  tax  laws  of  the 
state,  it  became  entitled  to  deduct  from  its 
"claims  and  demands"  a  sum  equal  to  fifty  per 
cent,  of  all  premiums  on  unexpired  policies, 
and  designated  as  ''re-insurance  fund"  in  sec- 
tion 274,  and  as  "unearned  premiums"  in 
section  3648  of  the  Revised  Statutes? 

Section  274  reads  as  follows :  "  When  it  ap- 
pears to  the  superintendent  (of  insurance) 
*  *  *  that  the  assets  of  any  joint  stock  in- 
surance company  other  than  life,  *  *  * 
after  deducting  therefrom  all  actual  liabilities 
and  a  re^insurance  fund  equal  to  fifty  per  cent, 
of  the  whole  amount  of  the  premiums  on  un- 
expiFed  risks  and  policies,  are  reduced  twenty 
percent. or  niore  below  the  capital  stock  re- 
quired by  law,  he  shall  require  the  oflScers 
tnereof  to  direct  the' stockholders  to  pay  in 
the  amount  of  such  deficiency,  etc.,"  anci  sec- 
tion 3648  is  as  follows :  "No  insurance  com- 
pany, organized  under  any  law  of  this  state, 
shall  make  an^  dividend  except  from  the  sur- 
plus profits  arising  from  its  business ;  and  in 
estimating  its  profits,  there  shall  be  reserved 
therefrom  : 

FiraL  A  sum  equal  to  fifty  per  cent,  of  the 
whole  amount  of  premiumson  unexpired  risks 
and  policies,  which  is  hereby  declared  to  be 
unearned  jwtfmiuww." 

The  portion  of  an  insurance  company's  as- 
sets thus  designated  is  not  set  apart,  or  appro- 
priated by  law,  for  any  particular  use ;  but  it  re- 
mains a  part  of  the  general  assets  of  the  com- 
pany for  general  uses,  save  only  the  payment 
of  dividends.  • 

Alimonies  received  by  an- insurance  com- 
pany on  account  of  premiums,  whether  earned 
or  "unearned,"  remaining  the  property  of  the 
ccMiipany,  in  the  form  of  money ,-or  in  any 
other  form,  at  the  time  of  listing,  is  subject  to 
taxation  under  section  2744  of  Revised  Stat- 
utes, which  breads  as  follows:  "Every  insur- 
ance company  in  Ohio,  whether  incorporated 
by  an^  law  ^of  this  state  of  not,  shall  list  for 
taxation  *  *  *  all  the  personal  property, 
which  shall  be  held  to  include  all  such  reajL 
estate  as  is  necessary  to  the  daily  operations 
of  the  company,  money  and  cridita  of  such 
company  or  corporation  within  the  state  at 
the  actual  value  in  money." 

The  same  may  be  said  of  the  ''re-insuranc9 
fund,"  which  consists  of  property  in  any  form, 
and  confessedly  is  not  distinguishable  from 
the  assets  which  represent  "unearned  pre- 
miums." Not  only  so,  but  it  is  admitted  tnat 
the  plaintiff  in  error  has  uniformly  stated  in 
its  return  of  property  for  taxation  "all  its  as- 
sets, whether  personal  property  (which  under 
this  section  includes  real  estate),  money  or 

The  contention  now  is  as  to  the  right  of 
the  company  to  deduct,  in  its  return,  from  its 


credits,  as  a  "legal  bona  fide  debt,"  a  9um  equal 
to  fifty  per  cent,  of  all  premiums  on  unexpired 
policies,  under  section  2730  of  the  Revised 
Statutes,  which  reads  ad  follows :  "  The  term 
'credits'  shall  be  held  to  mean  the  excess  of  the 
sum  of  all  legal  claims  and  demands,  whether 
for  money  or  other  valuable  thing,  or  for  labor 
or  service  due  or  to  become  due  to  the  person 
liable  to  pay  taxes  thereon,  including  deposits 
in  banks  or  with  persons  in  or  out  of  this 
state,  other  than  such  as  are  held  to  be  money, 
as  hereinbefore  defined,  when  added  to- 
gether (estimating  every  claim  or  demand  at 
its  true  value  in  money)  over  and  above  the 
sum  of  legal  bona  fide  debts  owing  by  such  per- 
sons; but  in  making  up  the  sum  of  such  debts 
owing,  there  shall  be  taken  into  account  no 
obligation  to  any  mutual  insurance  comjfany^  nor 
any  unpaid  subscription  to  the  capital  stock 
of  any  joint  stock  comfian^r,  nor  any  subscrip- 
tion for  any  religious,  scientific,  literary  or 
charitable  purpose,  nor  any  acknowledgment 
of  any  indeotedness,  unless  founded  on  some 
consideration  actually  received,' and  believed 
at  the  time  of  making  such  acknowledgment 
to  be  a  full  consideration  therefor ;  nor  anj 
acknowledgment  made  for  the  purpose  of  di- 
minishing  the  amount  of  credits  to  be  listed 
for  taxation ;  nor  any  greater  anumnl  or  portion 
of  any  liability  as  surety  j  than  the  person  required 
to  make  the  statement  of  sueh  credits  bdietes  that 
such  surety  is  in  equity  bound,  and  %nU  be  compelled 
to  pay,  or  to  contribute,  in  case  there  be  no  souri- 
ties;  provided,  that  pensions  receivable  from 
the  United  States  shall  not  be  held  to  be  cred- 
its; and  no  person  shall  be  required  to  take 
into  account  in  making  up  the  amount  of 
credits,  a  grieater  portion  of  any  credits  than 
he  believes  will  be  received  or  can  be  collected, 
or  any  greater  portion  of  any  obligation  given 
to  secure  the  payment  of  rent,  than  the 
amount  that  shall  have  accrued  on  aqy  lease 
and  remain  unpaid." 

Upon  what  ground  can  the  item  returned 
as  ''re-insurance"  be  regarded  as  a  *'legal  bona 
fide  debt"  owing  by  the  company? 

Unless  the  context  requires  some  other  con- 
struction, surely  the  phrase,  **  legal  bona  fide 
debts  owing  by  such  persons^'  can  mean  noth- 
ing more  than  a  fixea  liability  to  pay  a  sum 
or  sums  certain,  due  or  to  become  due  at  all 
events,  to  some  other  person  or  persons — it  be- 
ing understood,  of  course^  that  that  is  certain 
which  can  be  made  certain.  Does  such  liabil- 
ity rest  upon  the  plaintiff  in  error  in  respect 
to  the  sum  in  controversy,  either  by  virtue  of 
the  statute  or  its  own  contracts? 

An  insurance  company  is  liable  to  the  full 
extent  of  its  assets  for  losses  covered  by  its 
policies.  This  liability  is  >fixed  by  the  con- 
tract of  insurance.  The  amount  of  this  liabili* 
ty  is  certain ;  and  where  the  loss  hasoccurredi 
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no  doubt,  a  legal  bona  fide  debt  exists.  But 
where  the  loss^  has  not  happened,  and  may 
never  happen,  there  exists  no  debt  within  the 
meaning  of  this  statute.  This  is  conceded  by 
plaintiff  in  error,  and  no  claim  is  made  on  the 
ground  of  such  liability. 

It  is  claimed,  however,  that  the  company  is 
authorized  to  re-ir.sure  its  unexpired  rislcs, 
the  expense  of  which  would  be  at  least  fifty  per 
cent  of  all  premiums  on  its  unexpired  poli- 
cies, and  that  the  statute  requires  it  to  keep 
in  reserve  that  amount  of  assets.  Let  it  be 
granted.  Still  the  company  is  under  no  obli- 
gation to  re-insure ;  nor  is  it  claimed  that  it 
has  re-insured  an}r  of  its  risks.  And  until  it 
does  re-insure,  it  is  impossible  to  say  that  it 
owes  debts  on  account  uf  re-insurance.  True, 
the  statute  requires  it  to  keep  in  reserve  assets 
equal  to  eighty  per  cent,  of  its  capital  stock, 
over  and  above  all  its  actual  liabilities  and  a 
re-insurance  fund  equal  to  fifty  per  cent,  of  all 
premiums  on  unexpired  policies ;  yet,  this  re- 
insurance fund  is  not  a  debt,  or  in  the  nature 
of  a  debt. 

It  is  also  claimed  that  the  com  pan  v,  under 
certain  circumstances,  is  bound  to  redeem  its 
policies.  Section  3664,  Revised  Statutes,  re- 
quires insurance  companies  to  insert  in  their 
policies  an  obligation  to  cancel  the  same  upon 
the  written  request  of  the  person  insured,  and 
section  3665  provides :  "  w  hen  a  policy  is- 
sued on  the  cash  plan  is  cancelled,  in  accord- 
ance with  the  preceding  section,  the  compa- 
nies so  issuing  may  retain  customary  short 
rates,  as  now  established  and  charged  by  com- 
panies r*  'ng  a  cash  business,  for  the  time  the 
policv  iids  been  in  force,  and  return  to  the  in- 
sured the  unearned  premium  on  the  policy  for 
the  unexpired  time.^' 

Surely,  this  obligation,  before  request  to 
cancel  by  the  person  insured,  is  no  more  "a 
legal  bona  fide  cfebt"  than  is  the  liability  to  pay 
losses  covered  by  the  policy  before  a'  fire  in- 
sured against  has  taken  place.  Under  this 
provision,  a  debt  mayor  may  not  accrue;  but, 
whether  any  such  debt  existed  at  the  time  of 
listing,  we  are  not  informed.  On  this  point 
it  may  be  further  remarked,  that  if  every  poli- 
cy were  caneellt;d  (an  improbable  event),  the 
amount  due  policy  holders  would  be  less  than 
the  amount  sought  to  be  withdrawn  from 
taxation,  as  the  company,  in  such  case,  is  au- 
thorized to  retain  **cust6marv  short  rates." 

It  is  further  claimed  on  belialf  of  the  plain- 
tiff in  error,  that,  if  neither  re-insurance  nor 
cancellation  is  effected,  a  duty  rests  on  the 
company  to  carry  its  risks  until  the  expira- 
tion of  its  policies,  which  is  a  service  of  agreed 
and  fixed  value,  to-wit :  The  amount  of  un- 
earned premiums;  and  therefore  a  legal  bona 
fide  debt  within  the  meaning  of  the  statute. 

This  claim  is  based,  as  we  understand  it, 


upon  the  statnarv  definition  of  credits,  to- 
wit  :  "All  legal  claims  and  demands,  wheth- 
er for  monev  or  other  valuable  thing,  or  for 
labor  or  service  due  or  to  become  due,"  Ac. 

The  theory  of  the  claim  is,  that  for  every 
credit  there  must  be  a  corresponding  debt, 
and  if  a  c^tmfor  service  lie  a  credit,  the  owina 
of  service  is  a  debt.  This  point  is  urged  with 
much  ingenuity  and  ability  by  counsel,  and 
while  we  are  willing  to  adopt  his  theory,  we 
are  not  readv  to  adoot  his  conclusions. 

Assuming  that  creditor  and  debtor  ^re 
relative  terms,  we  are  not  now  required  to  de- 
termine the  full  meaning  of  the  phrase,  "le- 
gal claim  or  demand  for  labor  or  service,"  but 
only,  whether  a  contract  for  insurance  is  a 
contract  for  **labor  or  service"  within  the 
meaning  of  the  statute,  whereby  the  relation 
of  debtor  and  creditor  is  created.  If  such  re- 
lation exists,  the  insurer  becomes  the  debtor 
b^  reason  of  his  obligation  to  continue  the 
risk  until  the  expiration  of  the  policv,  and  it 
is  self-evident  that  the  insured  is  a  cTebtor  on 
the  same  account.  And  it  follows,  that  if  the 
insurer  may  deduct  from  his  "claims  and  de- 
mands" the  amount  of  "unearned  premiums" 
asa  "legal  bona  j{de  debt"  on  account  of  "ser- 
vice owing,"  the  person  insured  must  list  for 
taxation  a  like  amount  on  account  of  "service 
due"  to  him.  That  every  person  holding  a 
policy  of' insurance  should  list  for  taxation 
the  value  of  his  right  to  have  the  risk  carried 
until  the  expiration  of  the  policy,  is,  to  say 
the  least,  a  novel  proposition. 

What  is  the  right  of  the  assured  under  his 
contract  ?  To  have  indemnity  in  case  of  loss. 
Nothing  more.  What  is  the  obligation  of  the 
insurer  in  his  contract?  To  indemnify  the 
assured  in  case  of  loss.  Nothing  more.  If  no 
loss  occurs  during  the  life  of  the  policy,  the 
assured  takes  nothing  by  his  contract,  and  the 
insurer  loses  nothing.  It  is,  thei;efore,  plain 
that  until  a  loss  occurs,  the  relation  of  credit- 
or and  debtor  does  not  exist  between  the 
parties. 

It  is  said  that  a  policy  is  a  "valuable  thing" 
before  a  loss  covered  by  it  takes  place.  How 
so?  Clearly  it  does  not  add  to  the  value  of 
the  property  insured.  It  is  not  a  thing  valu- 
able in  Its  use.  It  is  not  an  article  vuuable 
in  trade.  But  it  is  said,  the  holder  may  at 
any  time  demand  its  cancellation  and  recover 
the  "unearned  premium,"  so  called.  True, 
the  statute  secures  to  the  holder  such  a  privi- 
lege ;  but  he  cannot  exercise  the  privilege  and 
hold  the  indemnity  also.  The  object  in  ob- 
taining insurance  is  to  secure  indemnity 
against  loss — not  the  investment  of  money-;- 
hence  the  right  to  demand  cancellation^  until 
exercised,  is  of  no  taxable  value.  After  the 
right  to  demand  cancellation  is  exercised, 
and  the  right  to  indemnity  is  thereby  aban- 
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doned,  of  course,  the  taxable  property  of  the 
assured  is  increased,  and  that  of  the  insurer 
diminished,  to  tne  extent  of  the  premium  re- 
turned or  liable  to  be  returneu,  as  before 
shown. 

Upon  full  consideration  of  all  the  facts  and 
the  law,  we  are  of  opinion  that  a  policy  of 
insurance  issued  upon  a  paid-up  premium, 
before  condition  brolcen,  does  not  constitute  a 
contract  for  service  which  can  be  construed  as 
creating  a  credit  on  the  partof  the  assured,  or 
a  debt  on  the  part  of  the  insurer  within  the 
meaning  of  the  statute. 

2.  The  next  question  is,  did  the  court  be- 
low err  in  restraining  the  auditor  from  charg- 
ing taxes  against  the  plantiff  in  error  on  ac- 
count of  re-insurance  deducunl  from  ''claims 
and  demands"  in  the  years  1878,  1879,  1880 
and  1881,  and  a  penalty  on  the  like  deduction 
in  1882?  The  solution  of  this  question  de- 
pends on  the  extent  of  power  conferred  upon 
the  auditor  by  sections  2781  and  2782  of  Re- 
vised Statutes.  The  decision  of  the  court  will 
be  apparent  by  quoting  section  2781,  which  is 
as  follows :  "  If  any  person  whose  duty  it 
is  to  list  property  or  make  a  return  thereof 
for  taxation,  either  to  the  assessor  or  to  the 
county  auditor,  shall  make  a  false  return  or 
statement,  or  shall  evade  making  a  return  or 
statement,  the  county  auditor  shall  ascertain, 
as  near  as  practicable,  the  true  amount  of  per* 
Bonal  property,  moneys,  credits  and  invest- 
ments, that  such  person  t)Ught  to  have  re 
turned  or  listed,  to  which  amount  he  shall  add 
fifty  per  centum,  and  place  the. same  on  the 
tax-list ;  and  the  inquiry  and  corrections  pro- 
vided for  in  this  and  the  next  sections  may 
go  as  far  bacd  as  the  same  can  be  traced,  not 
exceeding  the  four  years  next  prior  to  the  year 
in  which  the  inquiries  and  corrections  are 
made,  but  as  to  former  ^ears,  no  penalty  shall 
be  aaded,  and  only  simple  taxes  shall  be 
claimed." 

The  point  is,  were  these  returns  or  state- 
ments raise?  They  were  made  upon  printed 
blanks  furnished  by  the  auditor  and  in  con- 
formity thereto.  The  law  required  the  audi- 
tor to  furnish  blanks  for  that  purpose.  The 
value  of  all  property  of  the  company  subject 
to  taxation  was  trufy  returned.  The  amount 
of  re-insurance  was  also  returned  among  the 
debts  of  the  company  in  conformity  to  the  re- 
quirement of  the  blank  form.  No  doubt  the 
auditor,  at  the  time  the  blank  was  furnished, 
believed  that  this  item,  with  full  knowledge 
of  its  character,  was  a  debt  which  could  prop- 
erly be  deducted  from  the  credits  of  the  com- 
pany ;  and  that  the  company  when  it  feturned 
the  item  was  of  the  same  opinion.  But,  how- 
ever that  may  be,  we  are  of  opinion  that  the 
returns  as  made,  under  the  circumstances 
shown^  were  not  /abe  within  the  meaning  of 


these  sections.  This  point  is  further  elucl^ 
dated  by  the  decision  upon  the  next  question 
made  in  this  case,  as  we  do  not  think  that  the 
remedy  provided  by  sections  2781  and  2782 
was  intended  to  apply  ifl  cases  where  section 
1038  is  applicable. 

3.  Did  the  superior  court  err  in  holding 
that  the  auditor  had  power  under  section  1038 
of  Revised  Statutes  to  correct  the  amount  of 
plaintiff's  taxes  for  the  year  1882  ? 

This  section  provides :  "  The  auditor  shall, 
from  time  to  time,  correct  all  errors  which  he 
discovers  in  the  tax-list  and  duplicate,  either 
in  the  name  of  the  person  charged  with  taxes 
or  assessments,  the  description  of  lands  or  oth- 
er property,  or  when  property  exempt  from 
taxation  has  been  charged  with  tax,  or  in  the 
amount  of  such  taxe^  or  assessments."    ^    * 

True,  it  was  held  in  State  v.  Com.  of  Mont. 
County,  31  Ohio  St.  271,  that  the  corrections 
which  the  auditor  may  make  under  this  sec- 
tion are  merely  clerical.  The  error  to  be  cor- 
rected in  relation  to  the  plaintiff's  taxes  was 
the  deduction  of  there-insurance  item  from 
its  credits.  No  fact  is  to  be  inquired  into. 
Every  necessary  faet  appears  on  the  face  of  the 
return.  Charge  the  proper  rate  of  taxes  upon 
the  amount  of  credits  returned  without  any 
deduction  on  account  of  the  re-insurance  item, 
and  the  error  in  the  amount  of  plaintiff's 
taxes  will  be  corrected — clerical  worlc  merely 
Corrections  authorized  by  this  section  are  lim- 
ited, however,  to  the  current  tax-list  and  du- 
plicate. 

Judgment  affirmed. 

[To  appear  in  38  Ohio  St.] 
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HMOLTOV  a  B0S8TILLS  HTBEAVUC   GO.  T.  GHAT- 

TIKLB  ot  al.    January  SS,  ISSS. 
Promissory  Notes— Rate    of  Jntbrest  on   hotb 
aftbr  due,  and  on  judomsnt  till  paid. 

While  the  act  of  March  14, 1850,  allowing  parties  to 
contract  for  a  rate  of  Interest  not  exceeding  ten  per 
cent,  was  in  force,  the  plaintiff  in  error,  issued  and 
sold  bonds  in  the  foUowing  form : 

**Tbe  Hamilton  and  Hydraalic  Company  acknowl- 
edge themselves  to  owe  John  H.  Shuey  or  bearer  Ave 
^  hundred  dollars,  which  sum  they  promise  to  pay  to 
the  holder  hereof  at  their  office  in  the  cfty  of  Ham- 
ilton, Ohio,  on  the  first  day  of  February,  1869,  and 
also  interest  thereon  at  the  rate  of  ten  per  cent,  per 
annum,  semi-annually,  on  the  first  day  of  each  Au- 
gust and  February  ensuing  the  date  thereof,  until 
the  principal  sum  shall  be  paid  on  the  presentation 
of  the  annexed  interest  warrants  at  their  said  office, 
and  tite  said  company  further  agree  that  this  obliga- 
tion may  be  transferred  by  general  or  special  en- 
dorsement, or  by  delivery,  as  if  the  same  were  a 
note  of  hand." 

The  defendants  in  error  purchased  some  of  these 
bonds  after  the  interest  warrants  had  been  detached. 

Held:  1.  That  these  bonds  contain  a  stipulation 
for  the  pavment  of  interest  on  the  principal  sum  at 
the  rate  often  per  cent. 

2.  Thatfafter  they  become  due  they  bear  the  agreed 
rate  until  paid,  or  until  Judgment  thereon,  and  the 
judgment,  will  under  the  statute,  bear  the  same  rata 
of  interest.    Monett  v.  Sturjes,  25  Ohio  St.  884,  and 
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Marietta  Iron  Worku  v,  Lattimer,  Ibid  021  approved 
and  followed,  MuUer  A  Grogreve  ti.  McGregoi^  28 
Ohio  St.  266  diatlngulBbed. 

Brror  to  the  District  Court  of  Butler  County. 

The  plaintiff  in  error,  on  the  first  da/  of 
Februra^,  1859,  issued  and  sold  one  hundred 
bonds  of  1500  each,  secured  by  mortgage. on 
its  property.  Each  of  these  bonds  was  in  the 
ter^s  following : 
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''  THE  STATE  OF  OHIO. 


"  1600. 

'*The  Hamilton  and  Rossviile  Hydraulic 
Company  acknowledge  themselves  to  owe 
John  H.  Shuey,  or  bearer,  five  hundred 
dollars,  which  sum  they  promise  to  pay  to 
the  holder  hereof  at  their  office  in  the  city 
of  Hamilton,  Ohio,  on  the  first  day  of  Feb- 
ruary, 1869.,  and  also  interest  thereon  at  the 
rate  of  ten  per  cent,  pei  annum,  semi- 
annually, on  tne  first  day  of  each  August  and 
February  ensuing  the  date  hereof,  until  the 
principal  sum  shall  be  paid,  on  the  presenta- 
tion of  the  annexed  interest  warrants  at  their 
said  office,  and  the  said  company  further  agree 
that  this  obligation  .  may  oe  transferred  by 
general  or  special  endorsement,  or  by  deli  viery, 
as  if  the  same  were  a  note  of  hand.'' 

Chatfield  and  Woods,  the  owners  of  sixty 
of  these  bonds,  brought  Suit  thereon,  and  to 
foreclose  the  mortgage.  Their  petition  con- 
tains the  usual  allegations,  with  statement 
of  payments  made  since  the  bonds  became 
due,  'and  a  prayer  for  an  ascertainment  of 
the  amount  Que,  also  for  foreclosure  and  for 
general  relief. 

The  answer  discloses  the  fact,  that  when 
Chatfiitid  and  Woods  purchased  these  bonds, 
tlie  interest  warrants  oelonging  thereto,  had 
bron  detached  and  were  never  owned  by  them. 
Their  right  rests  upon  the  terms  of  the  bond 
un.'iided  by  the  interest  warrants. 

On  final  hearing  it  was  adjudged  that  Chat- 
£eld  and  Woods  recover :  ''  The  amount  due 
to  them  upon  the  bonds  set  forth  in  the  peti- 
tion, with  interest  at  ten  per  cent,  per  an- 
num upon  the  principal  thereof,  and  six  per 
centum  oil  thp  interest  accrued  and  unpaid 
thereon,  amounting  to  the  sum  of  forty  tnou- 
isand  two  hundred  and  seventy-three  dol- 
lars, and  eighty-seven  cents,  upon  the  first 
day  of  the  present  term,  after  crediting  all  the 

eyments  thereon,  including   such  as  have 
en  made  since  the  commencement  of  this 
justion." 

And  the  decree  contained  jtbese  words : 
'*  It  is  the  true  intent  and  meaning  of  this 
decree  that  the  same  shall  bear  interest  at  the 
rate  of  ten  per  centum  per  annum." 

This  judgment  was  affirmed  in  the  district 
oourt;  and  to  reverse  the  same,  it  is  here  as- 
signed :    First,  the  oourt  erred  in  computing 


and  allowing  interest  on  said  bonds  afUr  mor 
turity^  at  ten  per  cent.;  second,  it  erred  in 
allowing  six  per  cent,  on  accrued  interest 
after  maturity. 

1.  The  act  of  March  14,  1850,  (2  Curwen 
1659),  under  which,  these  bonds  were  issued 
and  sold  reads  as  follows : 

*'  Sec:  1.  That  the  parties  to  any  bond,  bill, 
promissory  note,  or  ptner  instrument  of  writ- 
ing, for  the  imyment  or  forbearance  of  money, 
may  stipulate  therein  for  interest  receivable 
upon  the  amount  of  huch  bond,  bill,  note,  or 
other  instrument,  at  any  rate  not  exceeding 
ten  per  centum  yearly. 

Sec.  2.  That  upon  all  judgments  or  de- 
crees rendered  upon  any  bond,  bill,  or  promis- 
sory note,  or  other  instrument  aforedaid,  in- 
terest shall  be  computed  until  payment  at  the 
rate  specified  in  such  bond,  bill,  note  or  other 
instrument,  not  exceeding  ten  per  centum,  as 
aforesaid,  or  j^n  case  no  rate  of  interest  be 
specified,  at  six  per  centum  yearly." 

Chatfield  and  Woods  purchased  these  bonds 
with  the  interest  warrants  or  coupons  de- 
tached. These  coupons  related  to  tne  semi- 
annual installments  of  interest,  payable  be- 
fore the  bonds  became  due.  As  tfiese  were 
never  owned  by  Chatfield  and  Woods,  they 
were  entitled  to  interest  on  the  bonds  tney 
owned  after  they  matured,  t.  e.  after  Febru- 
ary 1, 1869.  The  question  is,  at  what  rates 
is  it  the  legal  rate,  as  when  there  is  no  stipu- 
lation for  a  greater  rate  not  exceeding  ten  per 
cent,  or  is  it  for  the  greater  rate  ? 

Assuming  that  these  bonds  are  silent  as  to 
the  rate  of  interest  they  shall  bear,  after  tncUi*- 
rity.  yet  if  they  contain  a  stipulation  for  ten 
per  cent,  before  maturity,  then  the  principal 
after  maturing  until  payment,.and  the  judg- 
ment thereon,  will  hearten  per  cent,  interest. 
Monett  V.  Sturges,  25  Ohio  St.  384  :  The  Mari- 
etta Iron  Works  v.  Lattimer,  26  .Ohio  St. 
681. 

These  decisions  rest  upon  the  terms  of  the 
act  of  1850.  It  is  true  they  are  not  in  har- 
mony with  .the  construction  placed  upon  cer- 
tain statutes  by  the  Supreme  Court  of  the 
United  States.  In  the  latest  of  these,  Hoi- 
den  V.  Trust  £)ompan^,  100  U.  S.  72,  which 
arose  under  the  law  m  force  in  the  District 
of  Columbia,  after  citing  the  cases  when  that 
oourt  has  decided,  that  when  the  instrument 
contains  no  stipulation  as  to  the  ^ie  after 
maturity,  the  legal  rate  governs,  it  is  said. 
^'  where  a  different  rule  has  been  establishea 
it  governs  of  course,  in  that  locality.  The 
question  is  always  one  of  local  law." 

The  rule  adopted  in  these  cases  is,  that 
where  the  agreement  extends  no  farther  than 
to  the  time  nxed  for  the  payment  of  the  prin- 
cipal,   then  upon  default  of  payment,  ikm 


THE    OHIO    LAW    JOURNAL.. 


881 


legal  rate  of  interest  is  allowed  as  damages. 
It  is  said,  that  if  the  parties  intended  a  hi^^r 
rate  after  due,  it  would  have  been  easy  to  say 
so. 

In  Monett  v.  Sturges,  it  was  held,  under  the 
act  of  1850,  that  a  note  payable  at  a  future 
day  *'  with  interest  from  aate  at  ten  per  cent.," 
carried  the  agreed  rate  after  due,  as  well  as 
before  due.  The  same  rule  was  adhered  to  in 
The  Marietta  Iron  Works  v.  Lattimer,  25 
Ohio  St.  621,  under  the  eight  per  cent,  law  of 
1869. 

In  Samyn  v.  Phillips,  15  Ohio  St.  218,  there 
was  a  loan  of  money,  payable  at  a  future  day, 
to  bear  interest  at  ten  per  cent.,  payable  quar- 
terly, and  separate  notes  were  taken,  one  for 
the  principal  due  at  the  time  agreed  on,  and 
sundry  interest  notes  for  the  interest  accru- 
ing up  to  maturity  of  the  loan,  but  there  was 
no  stipulation  in  either  of  the  notes  for  any 
rate  of  interest  before  or  after  the  maturity  of 
the  debt.  It  was  held,  that  as  there  was  no 
stipulation  as  to  the  special  rate  of  interest 
contained  in  the  notes,  interest  could  onl}'  be 
computed  after  maturity  at  six  per  cejit. 

In  view  of  the  foregoing  decisions,  the 
question  here  presented  is,  do  these  bonds 
contain  a  stipulation  for  ten  per  cent.  7 

If  the)r  do,  that  rate  governs,  although  the 
bond  is  silent  as  to  the  .rate  after  due.  It  is 
not  necessary  that  this  stipulation  should  in 
in  term^  ^PP^Y  ctf^^r  ^^e,  if  it  is  expressly 
agreed  in  tne  instrument  that  up  to  matu- 
rity it  bears  a  higher  rate,  not  exceeding  ten 
per  cent.  That  stipulation  is  sufficient  to 
carry  the  same  rate  until  paid.  These  bonds, 
in  express  terms,  contain  two  stipulations  : 
Ist,  to  nav  the  holder  on  the  first  of  February, 
1869.  $500.  2nd '-and  also  interest  thereon 
at  tne  rate  of  ten  per  centum  per  annum, 
semi-annually,  on  the  first  of  August  and 
February  ensuing  the  date  hereof,  until  the 
principal  stim  shall  be  paid,  on  the  presenta- 
tion ot  the  annexed  interest  warrants."  Here 
is  an  express  promise  to  pay  interest  before 
the  bonas  become  due  at  the  special  rate. 

The  manner  in  which  this  interest  is  to  be 
paid,  that  is,  on  presentation  of  the  annexed 
interest  warrants,  does  not  eliminate  this  ex- 

Eress  promise  as  to  the  rate  from  the  body  of  the 
ond.  These  bonds  contain  a  stipulation  of  the 
higher  rate,  '*  until  the  principal  sum  be  paid 
on  the  presentation  of  the  annexed  interest 
warrants  at  their  said  office,"  some  of  us  think 
this  is  a  stipulation  for  the  payment  of  the 
bif^her  rate  after  maturity  but  assumi  «^  that 
this  is  not  80,  still  it  cannot  be  denied  Uiat  it 
is  at  least  a  clear  and  distinct  stipulation  in 
the  boud,  that  up  to  the  time. the  principal 
sum  becomes  due,  the  company  agrees  to  pay 
interest  at  ten  per  cent,  per  annum,  payable 
Semi-annually.    The  promisor  used  this  lan- 


guage, relating  to  interest,  on  the  assumption 
that  the  principal  would  be  paid  at  maturity;, 
hence  the  stipulation  as  to  the  higher  rate,  in 
terms,  related  only  to  the  same  period,  and  the 
words,  *-  on  the  presentation  of  the  annexed 
interest  warrants,"  related  to  the  steps  to  be 
taken  by  the  holder  of  the  interest  warrant  to 
collect  tnis  semi-annual  interest  accruing  be- 
fore due.  There  being  a  stipulation  in  the 
bond  for  the  special  rate  of  interest  before 
due,  the  principal  sum  hears  a  like  rate  after 
due,  according  to  holding  of  this  court  in  25 
Ohio  St. 

We  are,  however,  asked  to  review  and  re- 
verse the  decisions  in  this  court  in  Monett  v. 
Sturges  and  Marietta  Iron  Works  v.  Lattimer, 
on  the  ground  that  Mueller  &  Grogreve  v. 
McGregors,  Adams,  28  Ohio  St.  265,  is  said  to 
have  held  differently,  and  to  have  followed 
the  cases  decided  by  the  supreme  court  of  the 
United  States  on  this  point.  This  is  a  mis- 
apprehension, which  is  apparent  from  a.  state- 
ment of  facts  in  that  case.  Thqre,  Fortman, 
a  mortgagor,  sold  real  estate  to  Mueller  A 
Grogreve,  they  assuming  to  pay  certain  notes 
to  Dunlap,  secured  by  mortgage,  all  of  which 
were  due  September  1, 1855,  and  amounted,  at 
that  date,  with  unpaid  interest,  to  811,340.03. 
In  consideration  of  ah  extension  of  time  by 
the  mortgagee  until  September  1,  1856,  the 
purchasers  agreed  in  writing,  with  Dunlap 
and  Fortman  by  a  tripartite  agreement,  that 
they  would  pay  interest  on  the  amount  due, 
($11,340.05,)  for  that  year  at  ten  per  cent, 
semi-annually,  and  gave  their  two  notes  to 
Dunlap  for  the  amount  of  such  interest. 
These  notes  were  afterwards  paid.  It  was  ex- 
pressly agreed  that  on  pavmentof  these  inter- 
est notes  for  that  year,  t&ese  would  be  due  an 
the  mortgaae  notes,  at  the  end  of  the  extended 
time,  said  sum  of  $11,340.05  and  no  more.  The 
question  was,  did  the  debt,  after  September  1, 
1856,  bear  six,  or  ten  per  cent.  ?  if  the  face 
of  the  notes,  held  by  Dunlap,  was  to  deter- 
mine the  rate,  then  only  six  per  cent,  could 
be  charged,  but  if  the  tripartite  contract  for. 
forbeaiance,  made  by  Mueller  &  Grogreve  for 
the  year  ending  September  1,  1856,  operated 
as  an  agreement  for  the  forbearan^ce  f;eneraUy,. 
then  the  principal  would  bear  the  higher  rate 
after  that  date. 

The  construction  placed  upon  this  tripar- 
tite agreement  was,  that  though  a  separate 
instrument  from  the  notes  and  mortgage,  it 
was  valid,  but  for  one  year  only,  and  that, 
irfter  the  expiration  of  that  year,  the  only 
stipulation  as  to  interest,  was  that  contained 
in  th^  notes  themselves.  The  case  turned  on 
th*  «.<  nstruction  of  the  tripartite  agreement, 
.■1 ;  it  was  held  according  to  its  manifest 
I  iiii  aing,  to  be  limited  to  the  extended  timo 
I  ar  .  no  longer;  and  that  it  did  not  change 
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the  obligation  of  the  notes  after  that  time, 
from  six  to  ten  per  cent.  Mueller  and  Gro- 
greve  had  fully  performed  their  special  con- 
tract to  pay  ten  per  cent,  for  that  year,  and 
their  further  obligation  rested  upon  their 
prior  agreement  to  pay  the  notes  which  con* 
tained  no  stipulation  as  to  a  rate  of  interest. 

2.  The  second  error  assigned  is,  that  the 
court  erred  in  allowing  six  per  cent,  interest 
on  the  semi-annual  installments  of  interest 
falling  due  after  maturity  of  the  bonds. . 

This)  error  is  not  apparent  on  the  record. 
The  judgment  entry  seems  to  imply  that  such 
interest  was  allowed,  but  whether  it  was  so  in 
fact,  depends  upon  a  question  of  fact  not  dis- 
closed. 

On  the  26th  of  September,  1877,  the  court 
ordered  the  receiver  in  charge  to  pay  the 
plaintiflb  below,  $7,000  on  their  claim,  but 
whether  it  was  in  fact  paid  before  final  ludg- 
ment,  the  record  is  silent.  On  the  15tn  of 
February,  1878,  final  judgment  was  rendered, 
findini;  for  the  plaintiff,  $40,273.87,  ''after 
crediting  all  payments  therein,  including 
such  as  naye  been  made  since  the  commence- 
ment of  this  action."  Whether  this  $7,000 
was  among  these  credits,  we  cannot  assume. 

The  answer,  which  was  filed  September 
26,  1877,  made  no  claim  for  credits,  other 
than  those  stated  in  the  petition.  We .  are 
therefore  not  called  on  to  decide  the  question 
raised  by  this  assignment,  and  express  no 
opinion  on  the  proper  construction  of  these 
bonds  in  Ihat  respect. 

Judgment  affirmed. 

[To  appear  in  28  Ohio  St.] 
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SZLLOV  ▼.  TKE  STATE.    JaaMiy  SS,  ISSS. 

Cbhohaii  Law— Ebbob  zh  Fayob  of  Pabtt  Will 
Not  Rbvbbsb  whbn  thb  Judokxmt  n  Wabbahtbd 
btLaw. 

When  the  aooosedis  properly  oonyloted,  it  lathe 
duty  ofthe  court  to**  pronoonoe  the  Judgment  pro 
Tided  by  law/'  and  a  Judgment  impoalng  a  greater  or 
leaa  line  or  Imprlaonment  than  the  atatnto  preacribea, 
may  be  rereraed ;  but  where  a  atatute  proyldea  for 
both  fine  and  imprlaonment,  and  one  of  tne  penaltiea 
ia  omitted,  the  error  will  not  afford  ground  of  reTeraal, 
if  the  paniahment  impoaed  ia  autfaoriaed  by  the  aet. 

Motion  for  leave  to  file  a  petition  in  error. 

B.  F.  Stahl,  in  aupport  of  the  motion. 

8.  A.  Court,  prosecuting  attorneji  and  Q 
E.  Naflh«  attorney  general,  contra. 

Oket,  C.  J. 

Dillon  was  convicted  in  the  court  of  com- 
mon j>leas  of  Marion  County  of  the  offense  of 
throwing  stones  at  a  railroad  car,  and  sen- 
tenced to  imprisonment  in  the  penitentiary 
for  one  year,  and  to  pay  costs.  No  fine  was  as^ 
sessed.  The  statute  provides  that  a  person 
convicted  of  such  an  ofifonse  '^diall  be  fined 
not  exceeding  five  hundred  dollarS|  and  im- 


prisoned  in  the  penitentiary  not  more  than 
three  vears.  or  in  the  county  jail  not  more 
than  six  months,"    Rev.  Stats.  §6862. 

Where  the  accused  is  properly  convicted,  it 
is  the  duty  of  the  presiding  judge  to  ''pro- 
nounce the  judgment  provided  by  law."  (Rev. 
Stats.  §7819.)  If  the  sUtute  provides  fine 
and  imprisonment,  he  is  as  clearly  without 
discretion  to  omit  either  as  he  is  to  fine  for  a 
less  or  larger  sum,  or  imprison  for  a  shorter  or 
longer  term,  than  that  provided  in  the  act. 
But  it  does  not  follow  that  the  failure  of  a 
judge  to  discharge  his  duty  in  that  regard  will 
aflford,  in  all  cases,  ground  of  reversal.  No  one 
in  this  state  can  be  convict«id  or  punished  for 
crime  except  in  pursuance  of  a  statute;  and 
hence,  it  was  held,  that  if  the  fine  or  imima- 
ment  be  either  less  (Shaw,  exparte^  7  Ohio  St. 
81)  or  greater  TVanHagan,  expatie^  25  Ohio 
St.  426)  than  tnat  prescribed  in  the  statute. 
^'the  sentence  was  not  void,  but  erroneous,'* 
and,  therefore,  that  habeoM  corpus  is  not,  but 
*^error  to  reverse  the  proceeding  or  sentence  is 
the  remedy."  But  where  the  sentence  im- 
posed, whether  of  fine  or  imprisonment,  is  au- 
thorized by  the  statute,  the  failure  of  the  judge 
to  discnarge  his  whole  duty  by  imposing  both 
the  fine  and  imprisonment  provided  mr  by 
law,  will  not  warrant  a  reversal.  The  sen- 
tence in  such  case  being  warranted,  the  de- 
fendant is  not  prejudiced  by  the  error  cS  the 
court  in  failing  to  inflict  upon  him  the  addi- 
tional punishment.  We  are  aware  that  the 
cases  upon  this  subject  are  not  in  harmony 
(1  Bishop's  Cr.  L.  §§930-932 ;  1  Bishop's  Cr. 
Pro.  §1874 ;  Wharton's  Cr.  PI.  ft  Pr.  8918), 
but  the  views  here  expressed  accord  witli  the 
course  of  legislation  and  decision  in  this  State. 

Motion  overruled. 

[To  appear  in  38  Ohio  St.] 

BurrUl  on  ABngnments.  Fourth  edition,  by 
George  L.  Sterling,  Counsellor  at  Law. 
New  York,  Baker,  Voorhis  ft  Ca,  Law 
Publishers,  1882.     . 

Since  the  repeal  of  the  national-  bankrupt 
law,  there  is  no  part  of  the  lawyer's  practice 
more  important  than  that  relating  to  assign- 
ments. 

The  former  editions  of  this  work  were  well 
known  to  the  profession,  and  the  present  edi- 
tion has  brought  the  work  up  to  the  present 
time  by  the  addition  of  about  eighty  pages, 
and  the  citations  of  about  eight  hundred  new 
cases. 

The  former  arrangement  has  been  adhered 
to,  and  but  few  changes  made  in  the  text  of 
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the  third  edition,  which  was  prepared  by  the 
well  known  author,  James  L.  Bishop. 
This  is  a  work  that  every  hiwyer  needs  in 

his  library. 

ft 

Bige^b  ef  Recenb  Gageg. 

Nhootiablk  Ikhtkumknt— i4x«i^imMtf  by  tlclivcry 
«0A«N.— Defendftnt  imned  a  certlflcate  of  deposit  for 
$1,050,  payable  to  J.  C.  or  order,  on  the  return  of  tbe 
same  properly  Indorsed.  The  money  deposited  and 
the  certificate  belonged  to  plaintiiT,  to  whom  the  latter 
was  delivered  by  J.  C.  Immediately  upon  its  insue 
plamtiff  preaented  the  certificate  (which  naa  not  been 
indorsed  oy  J.  C.)  t«)  defendant  and  demanded  |«y- 
ment  of  the  balance  due  on  it,  at  the  nMme  time  in- 
forming defendant  that  siie  was  its  lawful  owner,  and 
olTerlnic  to  anrrender  it  upon  payment ;  but  defendant 
refused  to  pay  her.  //«<»/,  that  she  may,  in  her  own 
name,  properly  maintain  an  action  aKaiust  defendant 
for  the  balance  due  on  the  certificate.  CbMtVfy  v.  Fvrtii 
Not.  Bank  of  FariboMli^  8.  C.  Minn.,  Dec.  16,  1882. 

liAiVDT^ORD  AND  Tsif ANT— fVxficres  left  by  tenant  af- 
ter JStpiraium  of  Tsrm, — Trover  will  not  iie  against 
the  owner  of  the  freeliold,  who  has  taken  possession 
of  the  premises,  for  fixtures  attached  by  a  tenant. 
Fixtures  are  not  goods  and  chattels  for  all  purposes. 
They  are  not  unless  made  so  by  thetenant'sseverance, 
or  for  the  benefit  of  his  execution  creditors.  While 
they  remain  attached  they  are  part  of  the  freehold. 
An"^  agreement  between  landlord  and  tenant  that 
the  latter  may  remove  fixtures  at  the  end  of  his  term 
does  not  either  permit  him  to  do  so  thereafter  nor  to 
maintain  trover  against  the  landlord.  Darrtih  elalv, 
Baird^  8.  C.  Penn.,  Nov.  20, 18S2. 

Trada M ARK— i7om  De  Plume  not.— Literary  pro- 
ductions, published  without  being  secured  to  the  au- 
thor by  copyright,  t>eoome  public  property  and  may 
be  republished  by  any  one,  and  the  person  making 
such  republlcatiou  has  th;^  right  to  give  the  name  of 
the  author.  The  use  of  a  nam  de  plume  or  assumed 
name  by  an  author,  does  not  entitle  him  to  protect  his 
writings  published  under  such  assumed  name  without 
oopyright  to  any  greater  or  diflTerent  extent  than  if 
polilisbed  under  tils  Christian  or  baptismal  name. 
Trade  marks  only  protect  vendible  merchandise, 
and  can  not  be  applied  to  or  protect  literary  property. 
An  author  has  a  right  to  restrain  the  publtcatfon  of 
any  i  f  his  literary  work  which  he  has  never  published 
or.given  to  the  public,  but  thepubllcation  of  literary 
matter  without  oopyright  Is  a  aedloation  of  such  mat- 
ter to  the  public  Samuel  L,  Clemen$  v.  Belfard,  Clark  . 
d(  Cb.  U.  8.  C.  C.  N.  D.  ni.  ^ 


CriminaIi  •  Law— 12o66ery«— and  JReeietfing  Oooda 
Knowing  them  to  have  been  Obtained  by  Bobbery  Dietinet 
Q^€N4e«.— An  Indictment  consisting  of  three  counts 
charging  respectively  robbery,  larceny  and  receiving 
stolon  property,  knowing  the  same  to  be  stolen,  was 
found  affamst  these  defendants.  Upon  tHal,  the  Jury 
retumea  the  following  verdict :  '*  WeJ^he  lury,  find  the 
defendants,  JameaTobin  and  Frank  Williams,  guilty 
in  manner  and  form  as  charged  in  the  Indictment,  and 
fix  their  terms  of  imprisonment  at  four  years  eaoh  In 
tbe  penitentiay  of  thia  state.'*  Held,  that  where  there 
is  but  a  single  transaction  Involved,  tbe  same  per- 
son could  not  have  been  guilty  of  both  of  the  of- 
fenses of  robbery  and  or  having  received  goods 
obtained  by  robbery,  knowing  the  same  so  ob- 
tained. Laroeny  might  be  embraced  in  it,  but 
it  ia  otherwise  with  reoeiving  property  obtained  by 
robbery :  this  imparts  a  distinct  ana  subseauent  trans- 
action Inyol ving  another  person.  A  defendant  oannot 
be  found  guilty  of  both  the  offenses  of  robbery,  and 
knowingly  reoeiving  goods  obtained  thereby.  Jame$ 
TbMiiy.  thepeople^B.  C.  HI.,  Nov.  20, 1882. 


Neoligrncr — Animal  iUegnUyon  Highway — Injury — 
LiabUtty. — A  horse  or  colt  ut  larye  on  the  highway 
contrary  lo  law  is  a  nuisance:  and  where  8u<*h  an  an- 
imal (loeH  an  Injury  to  person  or  property  tlie  owner 
is  liable  without  reference  to  the  question  whether 
the  animal  ia  viciouH.  The  damage  ia  a  consequence 
of  the  negliyrence  in  allowing  the  animal  to  be  im- 
properly ut  large.  Baldmn  v.  Ktixign^  S.  C.  of  errors  of 
Conn.  1882. 


Nboliobncjs— <5Sef/tn^  T6y  Cartridges  to  Minor- 
Death, — A  dealer  sold  pistol  cartridges  loaded  with 
powder  and  ball  to  two  boys,  aged  twelve  and  ten  years 
respectively.  The  dealer  knew  the  dan geroutf  charac- 
ter of  the  cartridges,  and  the  hazard  of  using  them  in  a 
toy  pistol,  as  proposed  by  the  boys.  The  boys  left 
the  toy  pistol  on  the  floor  of  their  home,  and  an- 
other boy,  a  brother  aged  six  years,  picked  it  up  and 
dis(*harged  It,  killlnsr  one  of  the  boys.  HlAd.  that  the 
dealer  was  liable  in  aamages  for  the'death  so  incurred. 
Binford  v.  Johnaon  8.  C.  Ind,  Sept.  1882. 

6hie  SupFeme  Geui^b  Repei^. 

Hon.  Johw  W.  Okst,  Chi^  JutHet. 


H<m.  WiLUAX  Wmits. 
How.  W.  W.  JOHXtOW. 


Jmdgm  : 

How.  GxoMos  W.  MclLYAnrs. 

Hon.   KlcaOLAl  LOMOWOBTH. 


Columbus,  Ohio,  Jan.  30,  1888. 

GENERAL  DOCKET  DECISIONS. 

No.  11.  The  Baldwin  Quarry  Co.  v.  Robert  J.  Clem* 
enta.  Error  to  the  District  Court  of  Cuyahoga  County. 

Johnson,  J. 

In  an  actien  on  a  written  contract  to  furnish  stone 
for  a  county  bridge,  to  be  paid  for  **  at  94.50  per  pereA,*' 
the  contract  was  silent  as  to  the  number  of  cubic  feet 
in  a  perch,  and  the  evidence  of  the  usage  of  the  trade 
failed  to  sliow  there  was  any  uniform  rule  on  the 
subject,  such  evidence  being  conflicting  as  to  whether 
IdH  or  25  cubic  feet  made  a  perch. 

Held :  That  upon  this  state  of  proof,  and  in  the 
absence  of  a  statutory  provision  defining  the  quantity 
in  a  perch  of  masonrV,  the  negotiations  of  the  parties. 
In  which  it  waa  verbally  agreed  that  the  stone  was 
to  be  fumlahed  at  18  cents  per  cubic  foot,  and  that  the 
attorney  who  wrote  the  contract,  of  his  own  motion, 
expressed  this  agreement  in  the  written  contract,  by 
converting  the  feet  Into  perch  of  25  feet  each,  at  the 
agreed  rate  per  foot,  are  admissible.  Such  evidence 
does  not  vary  the  terms  of  the  written  contract,  but 
enablea  the  court  to  conatrue  It  in  tl^e  sense  intended 
by  the  partiea. 

Judgment  affirmed. 

John  Dlolcey  v.  Qreauleaf  A  Co.  Error  to  the  Dis- 
trict Court  of  Franklin  County. 

MoIlvainb,  J.  Held  : 

1.  In  an  action  against  a  guarantor  to  recover  a  certain 
amount  as  compensation  for  services  alleged  to  have 
been  guaranteed  in  a  contract  to  aerve  for  a  certain 
percentage  of  the  profits  of  the  business,  wherein  the 
guaranty  is  denied,  testimony  in  chief  as  to  the  cus- 
tomary price  of  such  services  Is  not  admisaible. 

2.  But  where  a  substantial  conflict  arises  lu  a  case 
as  to  the  amount  agreed  upon,  whereby  such  testi- 
mony becomes  admisaible,  it  must  be  confined  to 
such  price  at  or  about  the  time  the  contract  was 
made. 

Judgment  affirmed. 

12.  SUte  ex  rel  James  E.  Campbell  v.  Charles  Foster, 
Governor,  and  Charles  Townsend,  Secretary  of  Stote. 
Application  for  mandamus. 

Whitx,J.  Held: 

Where  the  governor  and  secretary  of  state,  nnder 
section  2966  of  the  Revised  SUtutes,  in  canvassing  the 
rekims  of  votes  from  a  oongrsssional  district,  aggre- 
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S^te  the  Totes  returned  from  one  county  for  H.  L. 
orey^with  the  votes  returned  from  the  other  coun- 
ties for  Henry  L.  Morey,  tresting  the  names  as  desig- 
nating the  same  person,  a  mandamus  will  not  be 
awarded  re<^uiring  the  votes  thus  aggregated  to  be 
ooanted  as  given  for  different  persons,  in  the  absence 
of  an  averment  that  the  votes  were  intended  for  dif- 
ferent pemons. 
Writ  refused. 

47.  Jedliclca,  Proseck  and  another  v,  Tlie  State  o' 
Ohio.    Error  to  the  District  Court  of  Cuyahoga  County. 

Oket,  C.  J. 

1.  The  principal  and  sureties  bound  in  a  recog- 
nisance for  the  appearance  of  the  princiiMil  before  a 
oouri,  are  presumed  to  iinQw  when  and  where  the 
term  will  commence,  and  if  the  obligation,  in  view  of 
such  presumed  knowledge,  appears  with  reasonable 
certainty,  the  recognisance  will  not  be  deemed  in- 
valid upon  the  ground  that  the  language  of  the  statute 
providing  therefor  has  not  been  strictly  followed. 

2.  Where  a  statue,  in  prescribing  the  terms  and  con- 
ditions of  a  recognisance,  requires  that  the  accused 
shall  be  bound  to  appear  at  the  next  term,  a  recognis- 
ance omitting  the  wordnesC,  but  strictly  pursuing  the 
statute  in  ail  other  respects,  will  not  be  deemed  in- 
valid for  such  omission. 

S.  Under  the  provisions  of  the  act  relating  to 
basUrdv  (70  Ohio  L.  Ill, }  7 ;  Rev.  Stat.  1 5022),  **thmi  if 
the  aunties  on  the  reoogDisance,  at  any  term  of  said 
oourt^snrrender  the  accused,  and  request  to  l>e  released 
from  such  recognizance,"  the  court  *'  may  order  a  new 
recognisance  to  be  talcen.  cancel  such  first  recognisance 
and  commit  the  accused."  an  answer  of  a  surety,  that 
he  took  the  accused,  and  at  a  subsequent  term  of  the 
court  surrendered  him  in  open  court  and  requested  a 
release  from  the  recognizance, without  stating  whether 
such  surrender  was  mfore  the  recognizance  was  for- 
feited, or  before  final  judgment  in  the  bastardy  suit, 
or  that  the  recogn lance  was  cancelled,  is  not  merely 
defective  in  form,  but  insufficient  in  substance,  and 
hence  subject  to  demurrer. 

Judgment  affirmed. 

156.  Michigan  Mutual  Life  Insurance  Cu.  v.  Eliza  A% 
Britton.  Error  to  the  District  Court  of  Guernsey 
County.  Dismissed  at  costs  of  plaintiff  in  error  by 
agreement  on  file. 

448.  L.  S.  Delaplane  «.  Enoch  Martin,  executor, 
etc.  Error  to  the  District  Court  of  Monroe  County. 
Dismissed  at  costs  of  plsintiff  in  error  by  agreement 
on  file. 

1096.  Elilah  B.  Hall,  Treasurer,  etc.,  «.  First  Pres- 
byterian Church  of  Toledo.  Error  to  the  District 
C&urt  of  Lucas  County.  Judgment  affirmed  without 
penalty  and  without  further  report. 

1090.  Elijah  B.  Hall,  Treasurer,  etc.,  v.  James  T. 
Southard  et  al.  Error  to  the  District  Qourt  of  Luoss 
County.  Judgment  affirmed  without  penalty  and 
without  further  report. 

1100.  Elijah  B.  Hall,  Treasarer!  etc..  v.  Charles 
West  et  al.  Error  to  the  District  Court  of  Luoss 
County.  Judgment  affirmed  without  penalty  and 
without  further  report. 

1101.  Elijah  B.  Hall.  Treasurer,  etc.,  v.  Caroline  M. 
Field.  Error  to  the  District  Court  of  Lucas  County. 
Judgment  affirmed,  without  penalty  and  without  fur- 
ther report. 

1102. 
O'Brlan. 

Judgment  affirmed,  without  penalty  and   without 
further  report. 


Eai|«h  B.  Hall.  Treasorer,  etc,  v.  Mnnough 
I.  Error  to  the  District  Court  of  Lucas  County. 


MOTION  DOCKET  DECISIONS. 

No.  27.  Prank  Rockefeller  et  al.  v.  James  R.  Tim- 
mins.  Motion  to  dismiss  cause  No.  1176  on  the  Gen- 
eral Docket.    Motion  gtanted,  and  motion  in  same 


case   for  leave  to  amend  and  for  supersedess  over- 
ruled. 

20.  John  Goodwin  et  al.«.  Commissioners  of  Vsa 
Wert  County.  Motion  for  stay  of  execution.  Mo- 
tion granted  on  condition  that  plaintlflT  execute  a 
bond  to  defendants  in  the  sum  of  13,000,  to  pay  aU 
damNges  If  final  c»rder  be  affirmed  in  whole  or  In 
part. 

RECORD  OP  NEW  CASES  FILED. 

No.  1185.  Hamer  Hussey  et  al.  v.  James  H.  Husaey 
et.  al.  Error  to  the  District  Court  of  Highland  Oounty 
Sloane  A  New  by  for  plaintiff;  C.  H.  C^Uina  for  de- 
fendant. 

1186.  Gordon  Shillito  et  at.  v.  John  A.  Thacker 
adm*r,  etc  Error  to  the  District  Court  of  Hamilton 
County.  C.  B.  Matthews,  Ramsey  A  Matthews  for 
plaintiff ;  Coppock  A  Coppock  for  defendant. 

1187.  Ohio  ex.  rel.  A.  L.  Bnlware,  receiver  «. 
Charles  H.  Moore,  Supt.  of  Insurance  for  state  of 
Ohio.  Error  to  tlie  District  Court  of  Franklin  County. 
C.  T.  Clark,  for  plaintiff;  Jones  A  Lytic,  E.  E.  Pop- 
pleton,  Geo.  K.  Nssh,  Att'y  Gen*l,  for  defendant. 

1188.  Michael  Beckler  V.  Nicholas  Relbel.  Error  to 
the  District  Court  of  Hamilton  County.  C.  U.  Black- 
burn for  plaintiff. 

1189.  Nicholas  Joseph  v.  John  Christy.  Error  to 
the  District  Court  of  Hamilton  County.  C.  H.  Black- 
burn for  plaintiff. 

1190.  Philander  Gaatonv.  Alexander  McBane.  Er- 
ror to  the  District  Court  of  Columbiana  Oounty.  Si- 
mon Wisden  J.  W.  A  H.  Morrison  for  plaintiff;  Wal- 
lace A  Biliingsley  for  defendant. 

1191.  William  D.  Dean,  adm'r,  etc,  v.  Henry  M. 
Shingle  et  al.  Error  to  the  District  Court  of  luurdin 
County.  John  Stilling  for  plaintiff;  A.  B.  Johnsc» 
for  defendant. 

1192.  Willard  S.  Finch  et  al.  v.  Columbus  and  To- 
ledo Railroad  Co.  Error  to  the  Diatrict  Court  of  Frsnk- 
lin  County.    C.  R.  Mott  for  plaintiff. 

1108.  Green  A  Kins  «.  William  Howard,  ex'r.,  etc, 
etal.  Error  to  the  Diatrict  Court  of  Montgomery 
County.    Iddllngs  A  Iddlings  for plaintUL 

y94.  W.  L.  Fay  et  al.  v.  A.  P.  Mowry,  ex'r,  etc 
Error  to  the  District  Court  of  Erie  County.  H.  A  L 
H.  Goodwin  for  plaintiff;  Tiylor  A  Phinney,  King  A 
Sloan,  Lemmon,  Finch  A  Lemmon,  for  defendant. 

1105.  Louis  Fisher  V.  H.  H.  Petermann.  Error  to 
the  District  Court  of  Hamilton  County.  A.  Tafnple, 
for  plaintiff;  Von  Seggem  Phares  A  D.  for  defendant. 

1196.  Joseph  Fklkenbach  v.  Wilson  M.  Paltemon. 
receiver,  etc,  et  al.  Error  to  the  District  Court  of 
Franklin  County.  LorenaoEngllah  for  plaintiff;  C  N. 
Olds  for  defendant. 


1197.    Isaac  Knapp,  Ex  Parte. 
Jones  A  Jones  for  plaintiff. 


HabMs  Ootpns* 


1196.  The  Campbell  Printing  Pre«  and  Mannfiio- 
turing  Company  «.  Charles  P.  Oreaend.  Error  to  the 
District  Court  of  Hamilton  County.  C.  B.  Matthews, 
Ramsey  A  Matthews  tor  plaintiff. 

ASSIGNMENTS  FOR  ORAL  ABOt7ME19T. 

fFednesdc^,  JP^.  7. 

1197.  Isaac  Knapp,  ex  parte,  on  habeas  ooipaa. 

IFediMtday,  i^.  21. 

802.  Union  Mutual  life  Inaaranee  Company  v. 
Eva  Rief. 

F\ridaff,  Mareh% 

1079.  Charles  Baeh  V.  The  State  of  Obiko. 
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ColumbtiSj  0.,  February  ZO,  188S. 

8VPBBMS  GOVBT  XXAMOTATIOn. 

On  Tuesday  a  class  of  eight  applicants  were 
examined  by  E.  L.  Taylor  and  Charles  T. 
Tappan,  of  Columbus,  M.  L.  Clark,  of  Chilli- 
oothe,  and  W.  J.  HcFarland,  of  Cleveland, 
and  all  were  admitted  upon  the  report  of  the 
committee. 

The  names  of  the  class  were:  L.  O.  Binck- 
ley,  Bremen;  Edward  Barton,  Cincinnati; 
James  P.  Goodwin,  Springfield ;  H.  F.  Guerin, 
Columbus;  Harry  E.  King,  Toledo;  Hugh 
N.  Patton,  Hillsboro ;  Oliver  B.  Snyder,  To- 
ledo ;  O.  B.  Trout,  Springfield. 

Jlvbioleg  BFiginal  aqd  Seleobed. 


PLBAonre  THE  btaitts  of  LunTAnovs. 

To  the  Editor  Ohio  Law  Journal:— If  there  be 
any  principle  of  law  well-settled,  it  is  that 
the  statute  of  limitations,  being  a  strict  tech- 
nical defense,  and  without  merit,  must  be 
pleaded  within  rule  day,  and  will  not  be 
allowed  to  be  interposed  or  set  up  after  default 
has  intervened.  To  state  the  doctrine  more 
comprehensively  I  will  quote  the  vigorous  lan- 
guage of  our  supreme  court  in  the  case  of  Sheets 
V.  Baldwin's  admr.,  12  Ohio  120,  as  follows: 
*^  The  authorities  show  a  concurrent  course  of 
decisions  in  the  English  and  American  courts 
that  after  the  expiration  of  the  rule  day,  or 
when  .the  issue  is  closed,  or  a  parttf  ia  in  de- 
/aiifi,  the  plea  of  the  statute  of  limitations 
ought  not  to  be  permitted;  that  it  is  a  strict 
legal  defense,  and  which  a  party  may  and 
must  at  his  peril  see  that  he  pleads  in  time, 
or  its  benents  to  him  are  lost."  (Page 
132  of  the  decision).  The  italics  are  mine. 
In  that  case  Bwing,  Stanberry  and  Hocking 
Hunter,  three  of  the  ablest  lawyers  our  state 
has  produced,  were  the  attorneys.  The  rule 
was  emphaticallv  re-aflBrmed  in  Newsom's 
admr.  v.  Ran,  18  Ohio  240,  where  it  was 
sou^t  to  have  it  relaxed  in  favor  of  an  ad- 
mimstrator,  but  the  court  was  inflexible, 
remarking,  however,  extraordinary  circum- 
stances may  demand  a  relaxation  of  the  rule. 

To  my  personal  knowledge  the  rule  is 
recognized  as  settled  law  in  the  courts  of  this 
county,  as  I  have  seen  and  heard  it  enforced 
more  tnan  onee.  It  has  also  been  the  rule  in 
the  United  States  Courts  for  this  circuit,  dat- 
ing back  to  the  case  of  Reed  et.  al.  v.  Clark, 
3  McLean   480,  decided  in  1844.    You  will, 


therefore,  appreciate  the  astonishment  I 
exfjerienced  in  hearing  Judge  Baxter,  of  the 
United  States  Circuit  Court,  announce,  the 
other  day,  a  different  holding,  with  the  inter- 

{'ection  that  he  had  decided  the  question  an 
lundred  times.  Doubtless  there  were  an 
hundred  attorneys  in  those  hundred  instances 
as  much  surprised  as  I  when  I  learned  of  his 
ruling.  The  necessity  of  ruling  an  hundred 
times  on  the  same  question  womdseem  tome 
to  be  an  uncomplimentary  reflection  on  the 
hundred  lawyers  who  had  the  temerity  to 
raise  the  point  Bo  often  ruled  upon.  «In  the 
recent  instance,  the  jud^e  permitted  a  plea  of 
the  statute  to  be  filed  later  default,  with 
no  showing  whatever  of  any  extraordi- 
nary circumstances  for  failing  to  plead 
within  rule  day,  and  in  view  of  the  law  so 
well  settled  in  our  state  and  elsewhere  by  a 
uniform  current  of  authority,  I  pause  to  ask 
you,  or  any  of  the  fraternity,  whether  or  no 
there  is  any  "later  day"  law  on  the  subject, 
for,  otherwise.  Judge  JSaxter's  ruling  seems 
incomprehensible  to  "JDoubter." 

Cincinnati,  0.,  Feb.  3,  1883. 

[Some  of  the  courts  seem  to  hold  that  a  plea 
of  the  statute  of  limitations  is  entitled  to'  the 
same  respect  as  other  legal  defenses. 

Where  a  demurrer  to  the  declaration  had 
been  overruled  and  leave  given  to  plead  as 
advised,  it  was  held  to  be  irregular  to  strike 
out  a  plea  of  the  statute  upon  affidavit  that 
the  plaintiff  had  a  good  cause  of  action. 
Knoedler  v,  Meloy,  2  McArthur  239.  A  .plea 
of  the  statute  of  limitations  has  been  held  to 
be  an  issuable  plea,  and  that  it  could  'be 
pleaded  with  turn  assumpsit  after  setting  aside 
a  judgment.  Ham  v.  Goodwyn,  1  Brev.  (s.  c), 
461. 

In  Vermont  it  could  be  taken  advantage  of 
before  a  referee  without  a  plea  in  bar.  Carter 
V.  Howard,  39  Vt.  106. 

In  Texas  it  has  been  held  that  sometimes  a 
new  trial  will  be  granted  to  let  in  a  defense 
which  had  occurred  under  the  statute  of  limi- 
tations.   Cowan  V.  Williams,  49  Texas  380. 

The  weight  of  authority,  however,  seems  to 
be  in  favor  of  the  position  assumed  by  the 
writer  of  the  above  article. 

We  can  conceive  his  surprise  at  the  ruling, 
as  in  a  case  in  another  state  a  party  having 
obtained  leave  to  amend  his  pleadings,  filed  a 
plea  of  the  statutes  of  limitations  of  a  foreign 
state,  which  we  very  promptly  moved  to 
strike  from  the  files  upon  the  strength  of  the 
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authorities  cited  in  the  above  article,  and  we 
were  then  surprised  by  the  decision  of  the 
judge  in  overruling  our  motion,  upon  the 
ground  that  he  could  see  no  reason  why  such 
a  plea  was  not  just  as  meritorious  as  any 
other  defense.  So  we  can  sympathize  with 
"Doubter,"  as  we  have  "been  there  our- 
selves."—O.  W  .A.] 

Repeated  Gages. 

BATH  V.  EXnT. 

{Nehraaka  Supreme  OourU    Dec  30,  1882.^ 

NxooTiABLB  Paper— JiQfdeC  o/  DetaeMng  Qmiraei 
AUaeked  to  Noi€,—\,  Wbon  a  contrmct  attached  to  a 

eomiaaor^  note,  and  containing  a  modification  of  the 
rma  of  the  note,  is  detached  and  tranaferred  io  an 
innocent  purchaser  before  maturity,  defenses  which 
might  have  been  made  in  the  hands  of  the  payee  are 
not  cut  off. 

Material  AiiTBBation  —  What  OonttituUe,  —  2. 
Where  the  figure  seven  was  inserted  in  a  note  so  as  to 
make  it  read^'with  interest  at  seven  per  cent,'*  it  is  a 
material  alteration,  and  vitiates  the  note. 

Error  from  Platte  county. 

Maxwell,  J. 

This  action  was  brought  before  a  justice  of 
the  peace  of  Platte  county  upon  a  promis- 
sory note  of  which  the  following  is  a  copy  : 

'*$90.  Plattk  County  Nebraska,  November 
11,  1879. 

**One  year after  date  I  promise  to  pay 

Laird<fe  Dozendorf,  of  Nebraska  City,  Nebrasica, 
or  bearer,  90 — —dollars,  at  Nebraska  City, 
Nebraska. 

''Value  received,  with  interest  at  7  per  cent, 
from  date. 

"P.  o. Cherry  Hill. 

"No.  171. 

^'645.    Due  November  11,  1880. 

*'W.  P.  Davis." 

An  appeal  was  taken  from  the  judgment  of 
the  iustice  to  the  district  court,  where  Davis 
filea  an  answer  in  which  he  states  that,  at  the 
ilate  of  the  instrument  sued  on,  Laird  &  Dozen- 
dorf  repesented  to  him  that  thev  were  the  cor- 

8 oration  known  as  the  Eureka  Iron  Fen'ce 
ompany,  engaged  in  the  business  of  manu- 
facturing iron  fence  posts  and  barbed  wire,  at 
Nebraska  City  and  Lincoln ;  that  said  wire 
and  posts  were  manufactured  by  an  approved 
method,  and  that  they  were  anxious  to  procure 
him  to  act  as  agent  for  them  to  sell  their  prod- 
ucts in  his  neighborhood,  and  in  consideration 
of  his  acting  as  such  a^ent  they  would  furnish 
him  with  wares  of  their  own  manufacture  of 
the  value  of  $90;  and  that  they  would  furnish 
him  all  the  posts  and  wire  he  might  require 
at  much  less  than  the  regular  prices,  the  same 
to  be  sold  on  commission  at  a  larj;e  profit  or 
used  by  himself;  that  the  .commissions  were 


to  be  applied  in  payment  of  the  $90,  and  that 
this  contract  and  note  were  embodied  in  one 
agreement,  but  that  the  note  has  since  been 
separated  from  the  agreement,  and  the  action 
is  brought  thereon  as  a  separate  instrument; 
that  no  such  company  as  the  Eureka  Iron 
Fence  Company  existea,  and  he  has  received 
no  consideration  whatever  for  said  instrument 
There  is  also  an  allegation  that  '*the  $90  was  to 
draw  no  interest,  but  since  the  signing  and  de- 
livery of  said  instrumentan  alteration  has  been 
made  by  inserting  7'  as  the  rate  of  interest  it 
was  to  Dear." 

It  appears  from  the  testimony  that  the 
plaintiff  in  error  isa  man  in  fair  circumstances 
and  abundantly  able  to  pay  his  debts,  and  the 
defendant  in  error,  knowing  these  facts  pur- 
chased this  note  from  a  stranger  a  few  days  af- 
ter it  was  given,  paying  therefor  the  sum  of 
$50.  The  plaintiff  in  error,  his  wife,  and  sod 
testified  on  the  trial  that  the  note  was  a  part 
of  a  paper  purporting  to  be  a  contract,  the 
note  oeing  on  tne  bottom  part  thereof,  and  the 
signature  being  at  the  foot  of  such  agreement, 
and  what  now  purports  to  be  promissory  note 
has  been  separated  from  thc^  remainder  of  the 
agreement.  There  is  no  contradiction  of  this 
testimony,  but  it  appears  that  the  defenise  was 
not  made  before  the  justice,  ai«d  also  that 
Henry  notified  the  plaintiff  that  he  had  pur- 
chased the  note  soon  after  he  obtained  the 
same,  and  that  the  plaintiff  called  upon  him, 
but  said  nothing  about  the  note  being  sepa- 
rated from  the  contract.  These  are  facts  that 
the  plaintiff  has  failed  to  explain  in  his  testi- 
mony. 

Where  there  is  a  contract  written  upon  the 
same  paper  and  qualifying  the  tem^s  of  a  ne- 
gotiable promissory  note,  and  such  note  is  sev- 
ered from  the  contract,  it  is  invalid  even  in 
the  hands  of  innocent  holders.  The  reason  is, 
it  is  not  the  instrument  which  the  maker 
signed.  Thus  in  Wait  v.  Pomeroy,  20  Mich. 
425,  a  negotiable  promissory  note  was  given 
for  a  machine  to  be  delivered,  and  below  the 
note  these  words  were  written :  **If  the  ma- 
chine should  not  be  delivered  this  note  not  to 
be  paid."  These  qualifying  words  were  cut 
off  and  the  note  transferred  to  an  innocent 
purchaser  for  value  before  maturity.  The  ma- 
chine was  not  delivered.  The  court  held  that 
the  memorandum  formed  apart  of  the  oontract, 
and  as  it  had  been  removed  it  was  not  the  oon- 
tract of  the  maker.  •  Scofield  v.  Ford,  9  N.  W. 
Rep.  809,  was  similar  to  the  case  at  bar.  In 
that  case  the  defendant  undertook  to  sell  seed- 
ers and  cultivators  as  agents  of  one  Woodward, 
and  signed  a  paper  as  a  contract  setting  forth 
the  terms  of  the  agency.  He  had  no  intention 
of  signing  a  promissory  note,  but  the  paper 
contained  in  tne  lower  right-hand  oomer  words 
which  taken  by  themselves  constituted  k  note. 
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After  the  singing  of  this  mstrament  the 
note  was  detached  from  the  contract  and  trans- 
ferred. The  court  held  that  the  plaintiff  was 
not  entitled  to  recover. 

In  Palmer  v.  Sargent,  5  Neb.  226,  this  court 
say:  "A  memorandum  written  under  a  prom- 
issory note,  and  qualifying  it,  is  to  l)e  taken 
as  a  part  of  the  contract  and  given  due  weight 
in  its  construction.  So,  too  the  fraudulent  re- 
moval of  such  a  memorandum  vitiates  the 
note,  and  avoids  the  obligation  of  the  maker, 
even  in  the  hands  of  a  bma  fide  holder."  See, 
also,  Benedict  v.  Cowden,  49  N.  Y.  396.  If  the 
jur^  should  find  that  the  contract  was  as 
claimed  by  the  plaintiff  in  error,  and  that  this 
note  was  severea  from  the  contract,  there  can 
be  no  recovery  thereon,  even  if  it  is  admitted 
that  Henry  is  an  innocent  purchaser.  The 
court  instructed  the  jury  as  follows:  ''You  are 
instructed,  aS  a  matter  of  law,  the  alteration 
ot  the  note  by  insetting  the  figure  7'  above  the 
place  where  the  figures  40'  had  been  crossed 
out  was  an  immaterial  alteration,  and  did  nos 
affect  the  legal  obligations  betvieen  the  partiet 
to  the  note.  It  is  therefore  your  duty  to  dis- 
regard all  testimony  relating  to  the  same  in 
making  up  your  verdict." 

This  clearly  is  incorrect.  To  change  a  prom- 
issorv  note  which  was  not  to  draw  interest  to 
one  drawing  interest,  without  the  consent  of 
the  maker  of  the  note,  is  a  material  alteration 
that  will  avoid  it.  Pattterson  p.  McNeeley,  16 
Ohio  St.  348;  Ivory  v.  Michael,  33  Miss.  398  ; 
Hart  V.  ClouBer,  30  Ind.  210;  Fay  v.  Smith,  1 
Allen,  477 ;  Neff  v.  Horner,  63  Penn.  St.  327 ; 
Daniel,  Neg.  Inst.  §  1385. 

The  judgment  of  the  district  court  is  re- 
yersed  and  the  cause  remanded  for  new  trial. 

Cobb,  J.,  dissented  from  the  first  clause  of 
the  syllabus  in  its  terms,  but  concurs  in  the 
order  granting  a  new  trial. 


#  < » 


H0irSTOV  AHB  T.  G.  B.  B.  00.  ▼.  RIDBBICA. 
{Siqireme  Cburt  q^  Texaa.    Austin  Term,  1682.) 


Rahaoads  ^yegiiffenee^NegUei  tofumiah  Pauenger 
with  7Hekeir—Dama{^.  Where  a  peasenger  applied  at 
night  to  a  railroad  ticlcet  agent  at  a  station  for  a  ticket, 
tendering  the  fare,  and  Inr  tlie  negligence  of  theagent 
"was  prevented  from  getting  the  ticket,  and  thereby 
from  taking  the  train,  the  company  is  liable  for  all 
damaaes  wEich  might  reasonably  be  expected  to  result 
from  ilie  negligence,  such  as  walking  several  mllea 
In  order  to  stay  over  night,  sickness  caused  thereby, 
mental  saffering,  etc. 

Appeal  from  Limestone  County  Court. 

Action  in  damages.  The  action  was  brought 
by  appellees  (husband  and  wife)  against  the 
railroad  company.  It  appears  that  the  wife> 
on  her  return  to  her  nome  at  Galveston, 
applied  about  ten  o'clock  at  night  for  a  ticket 
at  a  station  on  the  road  near  Thornton  ;  that 
she  had  been,  and  was,  in  delicate  health  ; 
that  she  offered  to  pay  the  fare,  but  that  owing 


to  the  carelessness  and  inattention  of  the  ticket 
agent  she  failed  to  get  a  ticket,  and  the  agent 
failed  to  signal  the  train  to  stop  at  the  stsp 
ti<Tn,  and  she  was  compelled  to  walk  a  dis- 
tance of  two  miles,  over  &  tiresome  road,  to 
get  to  a  place  to  stay  for  the  night;  that  by 
reason  of  the  premises  she  became  sick  and 
suffered  mentally  and  physically.  The  com- 
pany pleaded  the  general  issue  and  contribu* 
tory  negligence.  There  was  a  trial  to  the 
court  without  a  jury,  and  judgment  was  ren- 
dered against  the  company  for  $300.  The  de* 
fendant  appealed. 

Wilson,  J.,  in  delivering  the  opinion  of 
the  court,  said :  ''  The  assignments  of  error, 
ten  in  number,  are  substantially  that  the 
court  erred  in  its  conclusions  of  fact,  and  in 
its  conclusions  of  law,  which  conclusions,  at 
the  request  of  appellant  in  the  court  below, 
were  reduced  to  writing,  and  are  a  nart  of  the 
record  before  us.  The  trial  judge  found  the 
substantial  allegations  contained  in  appellees' 
petition  to  be  true,  and  we  think  the  evidence 
in  the  case  fully  sustains  the  finding.  The 
conclusions  of  law,  as  stated  by  the  ludge,  are  : 
"1.  Plaintiff  was  entitled  to  jud|;ment  for 
damages  which  resulted,  and  which  might 
reasonably  be  expected  to  result,  from  her  be- 
ing left,  under  the  cireujpistances.  2.  Mental 
suffering  may  be  estimated  as  a  basis  for  dam- 
ages. 8.  The  negligence  of  the  agent  is  the 
negligence  of  the  railroad  company,  and  the 
defendant  is  liable  therefor."  We  are  of  the 
opinion  that  these  propositions  or  conclusions 
are  correct  when  applied  to  the  evidence  in 
this  case.  Redfield  on  Carriers,  §  425  ^  m./ 
Williams  v.  Vanderbilt,  28  N.  Y.  217  :  Ward 
V.  Vanderbilt,  24  How.  Pr.  144;  Heirn  v. 
M'Caughan,  32  Miss.  17.  Judgment  a^rmed. 
'—lUporter, 


♦  • » 


WITID  PftlSBTTIBXAV  CHVBOE  ▼.  lAXBD. 

{Supreme  Court  of  Jqukl    Dec  12, 16S2.) 

SUBBOBIFTION  TO  CHURCH— CbfitftderaftOfi  /or.— Bor- 
rowing money  by  a  oliaruh  to  pay  a  pre-existing  debt 
in  reliance  upon  aaubacription  given  for  the  paymenh 
or  auch  debt,  makes  a  good  couaideration  for  anol 
subacription. 

Ap^al  from  Buchanan  circuit  court. 

Action  upon  a  contract.  The  plaintiffavers 
in  his  petition,  in  substance,  that  the  plaint- 
iff is  a  corporation;  that  it  was  in  debt^  and 
had  need  to  raise  money  by  subscription  to 
pay  the  indebtedness;  that  several  persons 
subscribed  and  promised  to  pay  the  {Aaintiff 
various  sums  respectively;  tnat  among  them 
the  defendant  suoscribea  and  promised  to  pay 
the  plaintiff  the  sum  of  t50;  that  the  plaint- 
iff, relying  upon  the  subscription,  borrowed 
of  one  Jamison  the  amount  necessary  to  pay 
its  indebtedness,  and  with  it  paid  its  indebted- 
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neis,  and  the  plaintiff  now  relies  upon  the 
defendaot's  suMcription  to  pay  Jamison,  bnt 
the  defendant  refuses  to  pay  his  subscription. 
To  Ihe  petition  so  averring  in  substance,  the 
defendant  demurred,  on  the  ground  that  the 
alleged  xx>ntract  of  subscription  appeared  to 
be  without  consideration.  The  court  over- 
ruled the  demurrer,  and,  the  defendant  elect- 
ing to  stand  upon  the  same,  judgment  was 
rendered  for  tne  plaintiff.  The  defendant 
appeals. 

Adams,  J. 

The  question  certified  is  in  these  words : 
^  Does  the  borrowing  by  the  plaintiff  of  said 
Jamison  mone;^  to  pay  the  exisUng  indebted- 
ness of  the  plaintin^  and  the  relying  upon  tlie 
fiajrmect  ofsaid  subscriptions  to  pay  said  bor- 
rowed money,  create  any  new  or  additional 
consideration  sufficient  to  enable  the  plaintiff 
in  law  to  enforce  the  collection  of  said  sub- 
scription paper  ?" 

Whether  the  contract  imports  a  considera- 
tion in  such  sense  that  the  defense  of  a  want 
of  consideration  should  have  been  raised  by 
answer,  we  do  not  determine.  It  was  held  in 
Trustees  v.  Garvey,  53  111.  104,  that  the  bor- 
rowing of  money  to  pay  a  pre-existing  in- 
debtedness, in  reliance  upon  a  subscription 
like  the  one  in  question,  was  a  consideration 
sufficient  to  support  the  contract  of  subscrip- 
tion. Our  attention  has  been  called  to  no  case 
which  holds  otherwise,  while  the  question,  as 
an  original  one,  might  not  be  entirely  tree 
from  ofoubt.  We  are  disposed  to  follow  the 
decision  above  cited.    Affirmed. 


BXBDBLL  ▼.  ^w— »T. 
(OMorocio  Aq^reme  Oowri.    1882.) 

AcooBD  AND  SATUFAonoii— Gbmpromiftf.— TVfulsr  <M- 
cepiedL  1.  Althoagh  a  party  may  have  an  onmiat^cable 
right  of  action,  yet  he  may  oompromlae  and  settle  it, 
and  if  the  settlement  is  olearly  asoertained  to  have 
been  fairly  made,  the  oourta^wUl  not  distorb  it. 

2.  One  who  reoeivea  money  ofTered  in  settlement  of 
a  claim,  and  which  is  tendered  upon  condition  tliat  it 
be  in  f nil  settlement,  wiU  be  hela  to  have  acceded  to 
the  condition  if  he  retain  the  money. 

Elbebt,  C.  J.,  in  delivering*  the  opinion  of 
the  court,  said: 

There  can  be  no  question  of  the  fact  that 
the  appellants,  Berdell  and  Witherell,  defend- 
ants Delow,  acted  as  the  agents  of  the  appel- 
lees in  the  purchase  from  Berdell  of  his  one- 
half  interest  in  the  New  Discovery  Mine;  nor 
of  the  law  that  as  Agents  Iviving  taken  the 
title  to  the  half  interest  in  their  own  names, 
they^  held  the  same  in  trust  for  the  apjiellees. 
Their  claim  to  retain  a  one-sixteenth  interest 
in  the  property,  and  their  refusal  to  convey  to 
the  appellees  more  than  seven-sixteenths, 
were  a  gross  and  flasrant  violation  of  their 
duty  as  agents.    And  upon  a  proper  bill  a 


court  of  equity  would  have  decreed  the  con- 
veyance of  the  entire  property  to  the  appel* 
lees,  and  during  the  penciency  of  the  action 
have  restrained  a  conveyance  to  any  one  else. 
A  partv,  however,  instead  of  appealing  to  the 
courts  for  redress,  is  always  at  liberty  to  com- 
promise and  settle  matters  of  dispute,  and 
when  such  a  settlement  is  clearly  ascertained 
to  have  been  fairly  made,  courts  will  not 
disturb  it,  no  matter  how  plain  and  indisput- 
able the  right  to  redress  originallv  may  have 
been.  It  is  contended  by  the  appellees  in  this 
case  that  there  was  a  controversy  touching 
the  purchase  mentioned,  and  that  they  de- 
livered and  the  appellants  accepted  a  convey- 
ance of  seven-sixteenths  of  the  mine  in  full 
sf^isfaction  and  settlement  of  their  claim. 
The  appellees  admit  the  delivery  bv  the  ap-' 
pellants  of  a  deed  for  seven-sixteenths  of  the 
mine,  but  deny  that  it  was  in  full  satisfaction 
and  settlement  of  the  claim.  Tremble  testi- 
fies in  substance,  that  at  the  time  of  the  al- 
leged settlement  he  stated  to  the  appellants 
that  he  would  receive  the  deed  for  the  seven- 
sixteenthsfor  further  adjustment,  and  that  the 
deed  was  delivered  and  accepted  upon  this 
understanding.  If  such  was  the  fact,  then 
there  was  no  settlement  of  the  matter  in  dis- 

Sute,  namely,  the  sixteenth  interest  retained, 
ut  merely  a  closing  up  of  the  transaction  so 
far  as  it  was  undisputed. 

The  appellants  were  at  liberty  to  either 
accept  or  reject  this  proposition;  if  they  ac- 
cepted it  there  was  no  settlement;  if,  on  the 
other  hand,  they  rejected  it  and  insisted  that 
the  delivery  of  the  deed  was  upon  the  condi- 
tion that  it  should  be  in  full  settlement,  and 
the  appellees  accepted  it,  the  acceptance  op- 
erate as  an  accora  and  satisfaction,  notwith- 
standing their  protest  to  the  contrary.  '^When 
a  party  makes  an  offer  of  a  certain  sum  to 
settle  a  claim,  when  the  sum  in  controversy 
is  open  and  unliquidated  and  attaches  to  his 
offer,  the  condition  that  the  same,  if  taken  at 
all.  must  be  received  in  full,  or  in  satisfaction 
of  the  claim  in  dispute,  and  the  other  party 
receives  the  money,  he  takes  it  subject  to  the 
condition  attached  to  it,  and  it  wdl  operate 
as  a  full  accord  and  satirfaotion,  even  though 
the  party  at  the  time  of  receiving  the  money 
declare  that  he  will  not  receive  it  in  that 
manner,  but  only  in  part  satisfaction  of  his 
debt  so  far  as  it  will  extend."  McDaniels  v. 
Bank,  etc.  29  Vt.  280:  Preston  v.  Grant,  34 
lb.  201;  Bull  V.  Bull,  48  Conn.  466;  Potter  v. 
Bouglass,  44  76.  641.  The  evidence  touching 
the  conditions  of  the  delivery  and  acceptance 
of  the  deed  was  conflictine.  The  question 
having  been  fairly  submittea  to  the  jury,  and 
they  havinff  found  for  the  appellees,  there  is 
no  ground  for  disturbing  their  verdict  Judg- 
ment affirmed. — Rqwrter. 
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roppBHHAirsiv  ▼.  nrBiA  bvbbd  oomb  oo. 

( U.  &  CireuU  Qmrt.'S.  D.  N,  Y.    J«n.  8, 1888.) 

FSDSRiiCi  JuRiSDicnoN  —  OitfzeMkip  —  Domidl  — 
Plaintiff,  a  married  woman,  left  New  York  with  her 
husband  lu  1871»  and  has  never  returned  since.  Both 
have  IWed  most  of  the  time  in  Hamburg,  the  husband 
occasionally  returning  to  New  York  temporarily. '  It 
appeared  that  the  husband  had  made  an  affidavit  that 
noth  resided  at  Hamburg,  Germany.  HM^  that  for 
the  purpose  of  the  Jurischetion  of  the  United  States 
courts,  domicil  is  the  test  of  citizenship,  and  that  the 
plaintiff  could  not  be  deemed  a  oitisen  of  New  York. 

On  motion  to  remand.  The  facts  appear  in 
the  opinion. 

Wallace,  J. 

The  defendants  having  removed  this  suit 
from  the  state  court  the  plaintiff  moves  to  re- 
mand, upon  the  sround  that  she  was  at  the  com- 
mencement of  the  action  and  now  is  a  citizen 
of  the  state  of  New  York,  the  state  where  the 
defendants  reside. 

The  affidavit  upon  which  the  motion  is 
made  is  sworn  to  by  Conrad  Poppenhausen, 
the  husband  of  the  plaintiff  ana  states  that 
he  was  a  resident  of  the  state  of  New  York 
continuously  from  1848  to  1871 ;  that  he  was 
naturalized  in  1848,  and  became,  and  has  ever 
since  been  and  now  is,  a  citizen  of  the  state 
and  of  the  United  States;  that  he  and  the 
plaintiff  intermarried  in  1859,  and  plaintiff 
came  to  this  state  with  the  deponent,  and 
from  that  time  resided  with  him  here  contin- 
uously until  1871 ;  that,  although  since  1871, 
he  and  the  plaintiff  have  resided  for  the  greater 
part  of  the  time  in  Hamburg,  Germany,  he  has 
trequently  returned  and  spent  considerable 
time  here:  that  his  future  residence  will  de- 
pend much  on  the  exigency  of  his  business; 
and  that  neither  he  nor  the  plaintiff  have 
in  any  way  forfeited  their  rights  as  su(9h  citi- 
zenB.  The  plaintiff,  by  virtue  of  her  husband's 
naturalization,  may  not  be  an  alien,  and  may 
be  entitled  to  all  the  privileges  of  citizenship ; 
but  the  question  is  whether  she  was  a  resident 
when  the  action  was  brouji;ht.  Conceding  that 
she  was  not  an  alien,  if  she  was  not  a  resident  of 
the  state  the  suit  was  properlv  removed.  Her 
position  is  no  better  than  tLat  of  a  native-, 
born  citizen  who  may  have  changed  his  dom- 
icil. For  the  purposes  of  the  jurisdiction  of 
the  courts  of  the  United  States,  domicil  is  the 
test  of  citizenship.  A  person  may  be  a  resi- 
dent alien,  but  cannot  be  a  citizen  of  the  state 
when  he  lias  abandoned  his  domicil  there. 
Case  V.  Clarke,  6  Mason,  70;  Cooper's  Lessee  v. 
Galbraith,  3  Wash.  C.  C.  646 ,  Lanz  v.  Randall, 
4  Dill.  426.  Upon  the  moving  affidavits  of 
plaintiff's  husband,  the  statement  of  facts  is 
inconsistent  with  the  legal  inferences  which 
are  asserted.  The  facts  that  he  left  here  in 
1871  with  his  wife,  and  that  she  has  never 
returned,  although  he  has  been  here  tempo- 
rarily at  times,  are  more  indicative  of  an 
intention  to  abandon  the  domicil  here  than 


the  occasional  visits  on  his  part  are  of  re* 
taining  it.  But  among  the  papers  in  the 
record  filed  upon  removal  there  is  an  a£B- 
davit  of  the  plaintiff's  husband,  made  for  the 
purpose  of  obtaining  an  order  in  the  course  of 
proceedings  in  the  state  court,  in  which  he 
distinctlv  states  that  both  plaintiff  and  him*^ 
self  reside  in  Hamburg,  Germany.  Of  course 
the  plaintift's  domicil  is  determined  by  that 
of  her  husband ;  but  when  it  appears  that 
for  many  years  she  has  had  a  permanent 
abode  at  Hamburg,  and  he  has  lived  there 
also,  except  when  called  awa^  hy  the  exigen- 
cies of  business,  the  practical  inference  is  that 
the  place  of  her  aboae  is  also  that  of  his  dom- 
icil. It  must  be  held  that  the  plaintiff  has 
failed  to  show  that  she  was  domiciled  in  this 
state  when  the  action  was  commenced.  It  is 
insisted  that  one  Krenig,  who  is  named  as  a 
defendant,  is  a  citizen  of  Germany,  and  that 
there  is  not  a  divisible  controversy  between 
citizens  of  different  states.  The  fact  that 
Krenig  has  not  been  served  with  process,  and 
therefore  is  not  a  party  to  the  suit,  disposes 
of  this  question.  He  may  never  be  brought 
in.  If  he  should  be  it  would  seem  that  there 
is  a  controversy  which  is  divisible  and  can  be 
litigated  by  the  other  parties  without  his 
presence.  It  matters  not  that  there  is  another 
controversy  involved  in  the  issues  to  which 
he  may  be  an  indispensable  party.  Barney 
V.  Latham,  103  U.  S.  205.  Motion  denied. — 
Reporter, 

6hi6  SupFeme  Geuvb. 

PBOSSCK  ▼.  TEE  8TATB.     JuiMry  SO,  1888. 

Bail  for  Appbarance.— Tbrxs  of  Rrooonizanob.-^ 
Plba  of  Surrekdbr  must  vtatb  Timb  of  suck 
Surrsnder. 

1.  The  principal  and  anretiea  bound  in  a  reoog- 
nlzance  for  Che  appearance  of  the  principal  before  a 
court,  are  presumed  to  know  when  and  where  the 
term  will  commence,  and  if  the  obligation,  in  view  of 
Buoh  presumed  knowledge,  appears  with  reasonable 
certainty,  the  recognisance  will  not  be  deemed  in- 
valid upon  the  ground  that  the  language  of  the  stat- 
ute providing  therefor  has  not  been  strictly  followed. 

2.  where  a  statute,  in  prescribinff  the  terms  and 
conditions  of  a  reooffniaance,  requires  that  the  ao- 
cused  shall  be  bouna  to  appear  at  the  next  term,  a 
recogiaance  omitting  the  word  next,  but  strictly  pur- 
suing the  statute  in  ail  other  reapeots,  wiU  not  be 
deemed  invalid  for  auch  omission. 

3.  Under  the  provisions  of  the  act  relating  to 
bastardy  (70  Ohio  L.  Ill,  i  7 ;  Rev.  8tat.i5e22),  "that  if 
the  sureties  on  the  recognizance,  at  any  term  of  said 
coort,surrender  the  accused,  and  reouest  to  be  released 
from  such  recognisance,'*  the  court  '*may  order  anew 
recoKuizance  to  be  talc  en.  cancel  such  first  reoogninmoe 
and  oommit  the  acciis^."  an  answer  of  a  surety,  that 
he  took  the  accused,  ana  at  a  subsequent  term  of  the 
court  surrendered  him  in  open  court  and  requested  a 
release  from  the  reoognizance^without  stating  whether 
such  surrender  was  befortf  the  recognizance  was  for- 
feited, or  before  final  Judgment  in  the  baatardy  soiti 
or  that  the  recognisance  mtm  cancelled,  is  not  merelj 
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dafectlTO  In  form,  bat  insufficient  in  substance,  and 
henoe  subject  to  demurrer. 

Error  to  the  District  Court  of  Cuyahoga 
County. 

On  the  hearing  before  a  justice  of  the  peace 
of  a  complaint  in  bastardy  against  Jedlicka, 
he  was  required  to,  and  did,  on  August  18, 
1876,  enter  into  a  recognizance  in  the  sum  of 
$500,  with  Kutchta  and  Proseck  as  sureties, 
conditioned  that  he  should  ''personally  ap- 

fear  before  .the  court  of  common  pleas,  to  be 
olden  in  and  for  the  county  aforesaid,  on  the 
first  day  of  the  term  thereof,  and  continue 
from  day  to  da^\  and  then  and  there  answer 
unto  a  complaint  of  bastardy  made  by  Bar- 
bara Miller  against  him,  and  abide  the  order 
of  the  court  thereon." 

At  the  next  term  of  the  court  of  common 
pleas  of  that  county,  commencing  September 
4,  1876,  the  cause  was  continued  until  the 
next  term  thereof,  when  the  recognizance 
was  forfeited,  and  Jedlicka  was  adjudged  to 
be  the  reputed  father  of  the  child  and  charged 
with  its  maintenance  in  the  manner  pro- 
vided by  statute. 

In  an  action  on  the  recognizance  in  the 
court  of  common  pleas  of  that  county,  Proseck 
alone  answered.  He  answered  fir^t,  thai  the 
recogniziince  was  void  for  uncertainty,  the 
objection  being  that  the  accused  was  not  re- 
quired to  appear  at  the  then  next  term,  or 
any  other  particular  term.  Secondly,  that 
the  accused  "did  afterwards  personally  ap- 
pear before  said  court,  on  the  first  day  of  the 
term  thereof,  in  compliance  strictly  with  the 
letter  of  said  bond  or  recognizance,  which 
fully  relieved  and  discharged  this  defendant 
from  all  liability  upon  the  said  bond." 
Thirdly,  that  after  the  signing  of  the  recog- 
nizance, the  defendant,  Proseck,  took  the  ac- 
cused, and  at  a  subsequent  term  of  said  court 
surrendered  him  ''to  said  court  in  open  court, 
and  rea nested  to  be  released  from  the  said  writ- 
ing ana  recognizance,  whereby  the  defendant, 
Proseck,  became  and  was  and  is  fully  dis- 
charged from  obligation  or  liability  upon  the 
said  writing  and  recognizance." 

A  demurrer  to  the  defenses  was  sustained, 
judgment  was  rendered  for  the  amount  of  the 
recognizance,  that  judgment  was  affirmed  in 
the  district  court,  and  this  petition  in  error 
is  prosecuted  to  reverse  the  judgments  of 
both  courts. 

The  provisions  of  the  act  of  1873  on  the 
subiect  (70  Ohio  L.  Ill,  Rev.  Stats.  §5614  d 
9eq,)  are  as  follows: 

§  4.  "  In  case  such  accused  person  does  not 
comply  with  the  provisions  in  the  first  and 
second  sections  of  this  4u:t  contained,  the  jus- 
tice to  whom  such  complaint  was  made  shall 
bind  such  person  in  a  recognizance  to  appear 
at  the  next  term  of  the  court  of  common 


pleas,  with  sufficient  security,  in  a  sum  not 
less  than  three  hundred  dollars,  nor  more  than 
six  hundred  dollars." 

§  7.  '*  If,  at  the  next  term  of  said  court,  the 
complainant  has  not  been  delivered,  or  is  un- 
able to  attend,  or.  if  there  is  any  other  suffi- 
cient cause  theretor,  the  court  may  order  a 
continuaniSe  of  the  cause,  and  such  continu- 
ance shall  operate  as  a  renewal  of  the  recog- 
nizance, which  shall  remain  in  full  force  until 
final  judgment;  provided  that,  if  the  sureties 
on  the  recognizance,  at  any  term  of  said  courts 
surrender  the  accused  and  request  to  be  re- 
leased from  such  recognizance,  or,  if  thi;  court 
shall  deem  such  recognizance  insufficient,  it 
may  order  a  new  recognizance  to  be  talcexr, 
cancel  such  first  recognizance,  and  commit 
the  accused  until  a  new  recognizance  is 
given." 

Okey,  C.  J. 

1  .The  statute  requiring  justices  of  the 
peace  to  recognize  the  accused  to  appear  at 
the  *'next  tcrrm,"  and  the  word  next  beinc 
omitted  from  the  recognizance,  it  is  insistea 
that  the  instrument  is  a  nuUitv.  If  the  con- 
dition^ in  a  recognizance  be  amoiguous  or  un- 
certain as  to  the  time  or  place  the  accused  is 
to  appear,  such  recognizance  is  void.  The 
State  V.  Johnson,  13  Ohio,  176.  Such  an  in- 
firmity cannot  be  cured  by  parol  evidence. 
Crippen  v.  The  State,  1  Ohio  St.,  899.  But, 
while  it  is  the  duty  of  the  magistrate  in  all 
cases  to  strictly  pursue  the  statute,  it  is  by 
no  means  indispensable  to  the  validity  of  a 
recognizance  that  the  language  of  the  act 
should  be  literally  followed.  lAhe  time  and 
place  of  appearance  be  shown  with  reasona- 
ole  certainty,  the  statute  in  those  particulars 
is  complied  with,  and  slight  omissions  and 
inaccuracies  will  not  ordinarily  affect  the 
validity  of  the  recognizance.  Moreover,  per- 
sons entering  into  such  obligations  are  pre- 
sumed to  do  so  with  knowledge  of  ihe  general 
statutes  relating  to  the  courts,  and  the  ordera 
fixing  the  commencement  of  the  terms  pub- 
lished with  the  annual  volumes  of  laws.  In 
this  view,  the  omission  of  the  word  next  did 
not  render  the  recognizance  invalid,  but,  read 
in  ^he  light  of  the  aids  to  which  I  have  re- 
ferred, the  obligation  to  appear  at  the  tenn 
commencing  September  4, 1876,  is  sufficiently 
certain.  Kellogg  v.  The  State,  43  Miss.  57; 
Mooney  v.  The  People,  81  111.  134;  Brite  «. 
The  State,  24  Texas.  219 ;  The  State  v.  Brad- 
ley, 1  Blacf.  83;  Com.  v.  Emery,  2  Binney 
431 ;  The  State  v.  Wellman,  3  Ohio  14;  Wil- 
liamson V.  Hall,  1  Ohio  St.  190,  s.  c  9  Ohio  St. 
24;  Clark  v.  Petty,  29  Ohio  St.  452;  R.  «. 
Hodgson,  Dears.  14,  s.  c.  7  Ex.  915;  5  Wait's 
Act.  and  Def.  401. 

Here  was  express  authority  to  continae  the 
cause  and  the  recognizance,  forfeit  the  leocv 
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nisance  at  the  next  term  on  failure  of  the 
aocnsed  to  appear,  and  take  judgment  against 
him,  in  pursuance  of  the  statute,  on  the  ren- 
dition of  a  verdict  finding  the  complaint  to 
be  true;  and,  in  an  action  on  such  recogniz- 
ance, the  record  of  forfeiture  is  conclusive.  It 
will  be  seen  that  the  defect  which  was  fatal 
in  Orieve  v.  Freytag,  81  Ohio  St.  147,  does 
not  appear  in  this  case^  and  it  is  also  proper 
to  say  that  the  statute  in  force  when  Porter  v. 
The  State,  23  Ohio  St.  820,  was  decided,  has 
been  in  some  respects  changed. 

2.  The  defense  of  surrender  of  the  princi- 
pal by  the  surety  is  wholly  insufficient.  No 
compliance  with  the  statute  upon  that  subject 
is  shown,  and  the  answer  is  evasive.  Whether 
the  alleged  surrender  was  before  the  forfeit- 
ure, or  even  before  final  judgment  in  the 
bastardy  suit,  is  not  statea,  nor  is  it  stated 
whether  the  recognizance  was  cancelled.  The 
answer  is  not  derective  in  form  merely,  but 
insufficient  in  substance.  Whetstone  v.  Rile^, 
7  Ohio  St.  514  (explained  and  qualified  m 
Wright  V.  Coller,  85  Ohio  St.  181),  has  been 
cited,  but  has  no  application. 

Judgment  affirmed. 

[To  appear  in  88  Ohio  St.] 
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QVAXBT  00.  V.  OLBKEVTS.    Jsaufy  S0,1SSS. 

CORTBAOT— USAOV— EvmSNOB. 

In  an  seti«n  on  a  written  oontraot  to  Aimish  stone 
fcnr  a  county  bridge,  to  be  paid  for  **  at  94*60  per^ereA,*' 
the  oontraot  was  silent  as  to  the  number  of  cubic  feet 
in  a  peroh,  and  the  evidence  of  the  usage  of  the  trade 
ftdlea  to  show  there  was  any  uniform  rule  on  the 
snUeot,  such  evidence  being  conflicting  as  to  whether 
16H  or  25  cubic  feet  made  a  perch. 

HUd:  That  upon  this  state  of  proof,  and  in  the 
abaenoe  of  a  statutory  provision  deflningthe  quantity 
in  a  pereh  of  masonry,  the  negotiutiona  of  the  parties, 
In  wnieh  it  waa  verbally  agiied  that  the  atone  waa 
to  be  furnished  at  18  cents  por  cubic  foot,  and  that  the 
attorney  who  wrote  the  contract,  of  his  own  motion, 
expieaMd  this  agreeinent  in  the  written  contract,  by 
oonverting  the  feet  into  peroh  of  26  feet  each,  at  the 
agreed  rato  per  foot,  are  admisaible.  Such  evidence 
does  not  vary  the  terms  of  the  written  contract,  but 
enables  the  court  to  construe  it  in  the  sense  intended 
by  the  parties. 

Error  to  the  District  Court  of  Cuyahoga 
County. 

So  far  as  necessary  to  present  the  point  re- 
served for  decision,  the  following  is  a  state- 
ment of  the  facts. 

The  action  below  was  brought  by  The  Bald- 
win Quarry  Co.,  the  present  plaintiff,  against 
Robert  J.  Clements,  defendant,  to  recover  a 
balance  due  for  stone  furnishea  for  and  used 
in  the  construction  of  a  bridge  by  the  defend- 
ant, for  Cuyahoga  county,  xhe  contract  was 
in  writing  and  stipulated  "That  said  party 
of  the  second  part  agrees  to  furnish  to  the 
said  party  of  tne  first  part,  good  bridge  stone 
^i$4.50  perpmth^  to  oe  measured  in  the  toalL 
And  said  party  of  the  second  part  agrees  to 


furnish  to  said  party  of  the  first  part,  peroh 
stone  at  tl.60 per  perchy  to  he  meaeured  in  the 
walL  The  above  described  stone  is  to  b9 
used  in  the  erection  and  building  of  a  bridge 
or  culvert  to  be  built  on  Columbus  street,  at 
or  over  the  stream  known  as  Big  Creek,  and 
said  stone  is  to  be  delivered  on  the  ground 
where  said  bridge  or  culvert  is  to  be  built,  at 
the  above  price." 

The  defendant  pleaded  that  he  did  not 
owe,  Ac.  The  case  was  tried  to  a  jury,  and 
resulted  in  a  verdict  and  judgment  for  plaint- 
iff. The  district  court  reversed  the  judgment 
for  error  in  rejecting  certain  evidence  offered 
by  defendant.  The  amount  due  to  plaintiff 
turned  on  the  meaning  of  the  word  pereh  as 
used. in  said  contract. 

The  plaintiff,  on  the  trial,  for  the  purpose 
of  making  good  his  claim,  offered  evidence 
tending  to  show  that  by  the  usage  of  the 
business,  eixieen  and  one-naff  cubic  feet  was  a 
perch,  while  the  defendant  for  a  like  purpose 
offered  evidence  that  by  such  usage,  twenty  five 
feet  made  a  perch.  The  weight  of  this  evi- 
dence was  in  substance  that  in  small  iobe, 
such  as  cellar  walls  and  foundations,  in  Cleve- 
land and  vacinitv,  the  usage  was  to  count 
sixteen  and  one-naif  feet  to  the  perch,  while 
in  all  railroad  masonry  it  took  twenty-five 
feet.  As  to  bridge  masonry,  such  as  this  was, 
the  evidence  failed  to  show  that  there  was 
any  fixed  or  definite  meaning  to  the  word,  or 
any  uniform  usage  as  to  the  quantity  of  stone 
it  took  to  make  a  perch.  The  effect  of  the 
testimony  was  that  the  term  perch  was  am- 
bif^uous,  and  as  applied  to  this  kind  of  work, 
might  mean  sixteen  and  one-half  feet  or 
twenty-five  feet  indifferently. 

In  this  state  of  the  proof,  and  for  the  pur- 
pose of  showing  what  the  parties  really  in- 
tended by  the  use  of  this  term,  the  defendant 
offered  to  prove  the  conversation  of  the  par- 
ties at  ana  before  the  contract  was  reduced  to 
writing  and  signed,  which  resulted  in  a  ver- 
bal agreement  as  to  the  terms  of  the  contract, 
and  tneir  instructions  to  the  attorney  who, 
at  their  instance,  reduced  the  same  to  writ- 
ing, in  which  of  the  two  senses  the  word 
perch  was  used.  He  offered  to  show  that  the 
verbal  agreement  was  for  eighteen  cents  per 
cubic  foot,  and  that  Graves,  the  attorney  oy 
whom  it  was  reduced  to  writing,  of  his  own 
motion,  and  without  instructions  from  either 
party,  inserted  "  $4.50  per  perch,"  instead  of 
eighteen  cents  per  cubic  foot  which  is  the 
same  price  if  twenty-five  feet  be  counted  as  a 
the  perch. 

This  testimony  was  rejected.  The  district 
court  held  this  was  error. 

Johnson.  J. 

The  evidence  of  usage  failed  to  show  that 
either  sixteen   and  one-half  or  twenty-five 
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cubic  feet  made  a  perch  in  this  class  of  work. 
It  left  the  meaning  of  the  term  perch  am- 
biguous and  uncertoin.  In  this  state  of  the 
proof,  the  defendant  offered  to  prove  that  the 
word  perch  was  not  used  by  either  of  them, 
and  that  the  parties  verbally  agreed  on 
eighteen  cents  per  cubic  foot  as  the  price  of 
the  stone,  and  tnat  th^tittorney  emploved  to 
reduce  the  contract  to  writing,  of  his  own 
motion,  and  without  instuctions  from  either 
party,  made  the  change  from  feet  to  perch, 
and  the  price  from  eighteen  cents  per  cubic 
foot  to  $4.50  per  perch,  this  being  at  the  same 
rate,  if  twenty-five  feet  is  a  perch,  but  if  six- 
teen and  one  feet  is  a  perch,  then  the  price 
per  cubic  foot  would  oe  over  twenty-seven 
cents. 

In  determining  the  question  presented,  we 
can  derive  little  or  no  aid  from  the  cases 
where  custom  or  usage  is  shown,  to  enable  the 
court  to  interpret  the  meaning  of  doubtful  or 
ambiguous  words,  or  of  worcb  or  terms  that 
have  no  special,  technical  or  peculiar  mean- 
ing as  applied  to  particular  kinds  of  trade  or 
business.  Hence  it  is  not  necessary  to  cite 
or  comment  on  this  class  of  cases.  The  rule 
which  admits  this  kind  of  testimony  is  not 
at  variance  with  the  other  general  rule,  that 
parol  contemporaneous  evidence  is  not  com- 
petent to  modify  or  contradict  the  terms  of  a 
written  contract.  The  object  of  evidence 
of  such  usage  is,  not  to  vary  or  modify  the 
writing,  but  to  ascertain  its  meaning,  when 
words  and  terms  are  used  which  are  ambig- 
uous, or  have  a  technical  or  particular  sig- 
nificance when  applied  to  the  subject-matter. 

In  the  present  case,  the  claim  is,  that  the 
rejected  evidence  was  not  offered  to  vary, 
modify,  or  contradict  the  terms  of  the  con- 
tract, but  as  the  evidence  of  usage  in  the 
business,  left  the  the  word  used  ambiguous, 
it  was  proper  to  show  in  what  sense  the  par- 
ties used  it.  When  that  is  ascertained,  the 
contract  has  a  definite  meaning,  and  its  terms 
as  construed  in  the  light  of  thj^  evidence, 
constitute  the  measure  of  obligation.  The 
reason  why  usage  is  resorted  to  is  to  ascer- 
tain, not  to  vary  the  intei^t^on  of  the  parties, 
inasmuch  as  they  are  presumed  to  have  con- 
tracted with  reference  to  the  known  usage  of 
the  business.  For  the  purpose  for  which 
this  icejected  evidence  was  offered,  we  think 
it  was  competent.  The  parties  used  a  word 
employed  in  the  kind  of  business  in  which 
they  were  engaged.  As  applied  to  this  kind 
of  work,  it  had  no  general  meaning  nor  any 
fixed  technical  meaning.  The  object  was, 
not  to  vary,  but  to  develop  the  meaning  of 
the  contract  by  ascertaining  the  sense  in. 
which  this  word  was  intended  to  be  used. 
Numerous  text  books  and  cases  could  be  cited 
illustrating  this  rule  and  its  proper  limita- 


tions. Thus  when  the  defendant's  Agent,  bv 
letter,  offered  to  purchase  plaintiff's  wooL 
In  the  correspondence  the  offer  was  in  the  terms 
to  purchase  "your  wool."  Evidence  of  previous 
conversations  between  the  parties  was  ad- 
mitted, showing  that  the  plaintiff  had  some 
wool  ot  his  own  clip  and  some  he  had  pur- 
chased, -which  he  was  offering  for  sale.  The 
object  of  this  evidence  was  to  show  in  what 
sense  the  defendant  used  the  term  "your 
wool,"  by  showing  by  their  previous  nego- 
tiations that  at  the  time  the  offer  by  letter 
was  made,  he  did  not  refer  to  the  wool  from 

Elaintiff 's  clip  merely,  but  to  all  the  seller 
ad  on  hand.  Lord  Campbell  says  :  "  There 
can  not  be  the  slightest  oDJection  to  the  ad- 
mission of  evidence  of  previous  conversations, 
which  neither  alters  nor  adds  to  the  written 
contract,  but  merely  enables  us  to  ascertain 
what  was  the  subject-matter  referred  to 
therein."  There  the  subject-matter,  as  was 
shown  by  extrinsic  evidence,  was  uncertain, 
and  oral  evidence  was  admitted  to  fix  or  ascer- 
tain the  meaning  of  the  term  "  your  wool."  Mc 
Donald  v.  LongTOttom,  1Q2  Eng.  Com.  Law 
977 

8o  when  there  was  a  sale,  by  written  con- 
tract, of  "  winter  strained  lamp  oil  "  equal  to 
a  sample  exhibited.  The  proof  showed  there 
was  two  kinds  of  such  oil,  one  sperm  oil,  the 
other  ti^Aofe  oil,  the  latter  of  which  was  infe- 
rior in  quality.  Evidence  was  held  admis- 
sible to  show  that  in  conversation  at  the  time 
the  contract  was  made,  this  was  explained  to 
the  purchaser,  and  that  he  was  then  informed 
that  it  was  not  sperm  oil  he  was  selling. 
Hart  V.  Hummet,  18  Vt.  127. 

In  a  contract  made  in  Alabama  during  the 
rebellion,  to  pay  "dollars,"  parol  evidence 
was  admitted  showing  the  circumstances  un- 
der which  the  contract  was  made,  and  that  m 
fact,  at  the  time  and  place  the  onl|y  doUara  in 
use  were  confederate  dollars.  Thorington  v. 
Smith,  8  Wallace  1. 

In  the  charter  of  the  whole  tonnage  of  a 
vessel,  except  necessary  quarters  for  the  o£B- 
cers  and  crew,  and  storage  of  provisions,  wa- 
ter and  fuel,  proof  of  conversations  between 
the  parties  when  in  negotiation  in  relation 
to  the  excepted  parts  required  for  use  by  the 
officers  and  crew,  was  properly  admitted  as  it 
did  not  tend  to  vary  or  contraaict  the  written 
contract,  but  only  to  point  out  the  subject. to 
which  it  applied.  Almgren  v.  Dulith,  1  N. 
Y.  28.  Without  extending  (quotations,  we 
add  a  few  authorities  where  this  principalis 
adhered  to.  Shore  t.  Wilson,  9  CI.  &  F.  556 ; 
Barret  v.  Stow,  15  111.  423 ;  Gray  et  a),  v  Ha1^ 
per,  1  Story  574;  Brown  r.  Brown,  8  Met.  576; 
Attorney  General  v.  Shore,  11  Sim.  592,  632; 
Wharton  on  Evidence,  Sees.  938,  943 ;  Stoops 
V,  Smith,    100  Mass.  63;  Miller  v.  Stevens, 
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Ibid  518 ;   Sweet  v.  Shumway,  102  Mass.  367. 

Webster  &  Hubbard  v.  Paul,  10  Ohio  St. 
631,  illustrates  one  of  the  limitations  of  this 
rule,  as  to  the  admission  of  parol  evidence. 
By  written  contract  Paul  had  agreed  to  ship 
from  Ohio  to  New  York,  a  lot  of  hogs  and  to 
sell  them  for  the  owner^  who  claimed  damages 
for  breach  of  contract.  On  the  trial  it  was 
shown  that  there  were  two  routes  to  New 
York,  one  by  the  lake,  and  the  other  all  rail ; 
that  the  latter,  which  was  more  expensive, 
was  adopted.  The  owner  of  the  hogs  offered 
to  show  by  parol,  that  at  the  time  the  con- 
tract was  executed,  it  was  verbally  aereed 
that  the  lake  route  should  be  adopted.  It 
was  held,  that  this  evidence  was  properly 
rejected.  The  foundation  on  which  this 
opinion  rests  is,  that  by  the  terms  of  the  writ- 
ing, Paul  had  an  option  to  adopt  either  of  the 
two  routes,  and  that  the  parol  contract,  if 
proved,  would  varjr  the  terms  of  the  written 
contract,  by  limiting  him  to  a  single  route 
when  the  written  contract  left  a  discretion 
in  him. 

So  in  a  contract  for  '*  ware  potatoes,"  when 
on  the  trial,  it  appeared  there  were  two  kinds 
of ''  ware  potatoes  "  known  in  the  market,  one 
inferior  to  the  other  ;  parol  evidence  to  show 
that  the  contract  was  in  fact  for  the  best,  was 
inadmissible  for  the  reason,  as  we  suppose, 
that  by  the  terms  of  the  contract  the  seller 
was  not  limited  to  a  delivery  of  that  kind, 
which  was  of  the  best  quality,  if  the  inferior 
kind  was  within  the  term  ''ware  potatoes," 
and  therefore  the  evidence  went  to  vary  the 
written  contract.  Smith  v.  Jeffries,  15  M.  & 
W.  561. 

Since  the  adoption  of  the  Revised  Statutes 
(Sec.  4433),  a  perch  of  mason  work  is  fixed  at 
twenty-five  feet.  Prior  to  that  time,  and 
when  this  contract  was  executed,  the  term 
was  ambiguous  as  applied  to  masons'  work, 
other  than  cellar  walls  and  railroad  work. 

If  books  are  referred  to,  they  furnis}!  no 
certain  guide.  Webster  says  sixteen  and  one- 
half  feet  make  a  perch.  "Worcester  gives  no 
definition  in  cubic  measure.  The  New 
American  Encyclopoedia  says  twenty-five 
feet.  In  some  arithmetics,  sixteen  and  one- 
half  feet,  in  others  twenty-five,  while  in 
others  again  twenty-four  and  three-fourths 
feet  are  given  as  a  perch.  In  HaswelFs  En- 
gineers' and  Mechanics'  Book,  a  leading  au- 
thority on  the  subject,  and  one  in  general 
use,  twenty-four  and  three-fourths  is  given  as 
a  perch  of  stone.  In  this  state  of  doubt  and 
uncertainty,  and  in  the  absence  of  an  express 
statutory  definition,  we  hold  that  the  rejected 
testimony  was  admissible,  to  show  in  what 
sense  the  word  was  used  in  the  written  con- 
tract. It  does  not  tend  to  vary  the  terms  of 
the  writing.    It  simply  enables  the  court  to 


ascertain  what  its  terms  mean,  and  to  con- 
strue and  enforce  it  as  the  parties  intended. 
It  is  proper  to  add  that  it  does  not  appear 
that  the  error  in  rejecting  this  evidence,  was 
cured  by  the  verdict. 

The  judgment  of  the  district  court  is  affirmed. 

[To  appear  in  38  Ohio  St.] 
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THE  STATE  ex.  rel.  JA8.  X.  CAKPBELL  v.  CHA8.  708- 

TEB,  QOTXBVOB,  AVB  GHA8.  T0WH8EHD,  8SCBE- 

TABT  07  STATS.    Jab.  SO,  18SS. 

Mandamus.  —  Election.  —  Ago  REG  ATioN  of  Votbs. 
N  AMK  OF  Candidate  in  Full  or  by  Initialb. 

Where  the  ffovemor  and  secretary  of  state,  under 
section  2986  of  the  Revised  Statutes,  in  canvassing  the 
returns  of  votes  from  a  congressional  district,  aggre- 

Eite  the  votes  returned  from  one  county  for  H.  Jm 
orey  with  the  votes  returned  from  the  (»ther  coun- 
ties for  Henry  L.  Morey,  treating  the  names  as  deaig- 
natins  the  same  person,  a  manda*^us  will  not  be 
awarded  requiring  the  votes  thus  aggregated  to  be 
counted  as  given  ror  dit^iBrent  persons,  in  the  absence 
of  an  averment  that  the  votes  ^ere  intended  for  dif- 
ferent persons. 

Application  for  mandamus. 

The  relator,  in  his  petition,  claims  that  the 
vote  for  representative  to  congress,  from  the 
seventh  Ohio  district,  at  the  election  held  on 
the  second  Tuesday  of  October,  A.  D.  1882,  has 
been  returned  by  the  various  county  canvass- 
ing boards  to  the  state  canvassing  bfoard  (con- 
sisting of  the  defendants),  as  shown  by  the 
following  table : 


COUNTISS. 

• 

»4    * 

3232 

3053 
3749 

as  o 
3517 

1 

6419 
3636 
2112 
2243 

^1 

-a 

1 

2 

a 

it 

47 

• 

.a 

■  •i 

*^x 
•  ^ 

a 
14 

-1 

11 

Bntler     .... 

Clennont 

Greene     .... 

Warren 

142 

He  further  recites  that  the  defendants 
threaten  to  count  the  3,617  votes  above  shown 
for  H,  L.  Morey,  as  and  with  the  10,934  votes 
above  shown  for  Henry  L.  Morey,  and  thus 
ascertain  the  votes  cast  for  Henry  L.  Morey  to 
be  of  the  number  of  14.451,  instead  of  10,934. 

He  prays  for  a  writ  of  mandamus  compelling 
said  board  to  ascertain  the  vote  to  be  m  <^on- 
Formity  to  the  foregoing  table,  and  not  other- 
wise. 

Pending  the  application  the  relator,  on 
leave,  filed  a  supplementarv  petition  in  which 
it  is  stated  that  since  the  nlingof  the  original 
petition  and  pending  the  application  the 
defendants  have  aggregated  said  3,517  votes 
returned  for  H.  L.  Morey,  and  have  erroneously 
and  unlawfully  ascertained  that  Henry  L. 
Morey  received  14,451  votes,  and  have  made 
said   erroneous    and    unlawful    finding    in 
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writing,  and  have  signed  it,  and  transmitted 
to  said  Henry  L.  Morey  a  certificate  showing 
that  he  received  a  plurality  of  votes  cast  for 
representative  in  the  48tn  Congress  of  the 
United  States  at  the  election  held  in  the 
seventh  congressional  district  of  Ohio  on  the 
second  Tuesday  of  October,  A.  D.  18S2. 

Wherefore  relator  prays  as  in  his  original 
petition,  and  further  prays  that  defendants 
(as  said  canvassing  boaid)  mav  be  commanded 
by  a  peremptory  writ  of  roandfamus  from  this 
court  to  re-a^semble  and  correctly  ascertain 
said  vote  to  be  as  set  out  in  relator's  original 
petition,  and  to  make  and  bign  a  finding  in 
conformity  thereto,  and  issue  to  relator  a 
properly  executed  and  sealed  certificate,  show- 
ing that  he  received  a  plurality  of  the  votes 
cast  for  representative  in  the  48th  Congress  of 
the  United  States  at  the  election  held  in  the 
seventh  congressional  district  of  Ohio  on  the 
second  Tuesday  of  October,  A.  D.  1882 ;  and 
they  be  thereby  further  commanded  to  do  and 
perform  all  lawful  acts  necessary  to  restore 
the  relator  to  his  rights  in  the  premises. 

White,  J. 

The  only  question  for  decision  in  this  case 
is,  whether  the  defendants  shall  be  required 
to  recount  the  votes  returned  for  representa- 
tive to  congress  from  the  seventh  district  and 
issue  a  certificate  of  election  to  the  relator. 

The  answer  to  this  question  depends  upon 
the  construction  of  our  own  statute. 

The  following  are  the  only  provisions  of 
the  statute- to  which  we  need  refer.  Seo» 
tion  2949  of  the  Revised  Statutes  provides  that 
on  each  ballot  "shall  be  written  or  printed  the 
names  of  the  persons  voted  for,  with  a  perti- 
nent designation  of  the  office  which  he  or  they 
may  be  intended  to  fill" 

Section  2980  provides:  <<The  sixth  day 
after  the  election,  or  sooner  in  case  the  returns 
are  made,  the  clerk  of  the  court  of  common 
pleas,  taking  to  his  assistance  two  justices  of 
the  peace  of  the  county,  shall  proceed  to  open 
the  several  returns  made  to  nis  office,  and 
make  abstracts  of  the  votes  in  the  following 
manner,  viz:  *  *  *  2.  Upon  another 
sheet  an  abstract  of  votes  for  governor,  lieu- 
tenant-governor, secretary  of  state,  auditor  of 
state,  treasurer  of  state,  attorney-general,  state 
commissioner  of  common  schools,  member  of 
the  board  of  public  works,  judge  of  the  supreme 
court,  clerk  of  the  supreme  court,  and  repre- 
sen  tat  Ives  to  congress. 

Section  2982  requires  that  ''the  clerk  shall 
*  *  *  also  forthwith  make,  certify,  seal 
and  indorse,  in  manner  aforesaid,  a  copy  of 
abstracts  Nos.  2  and  3,  and  transmit  the  same 
by  mail  to  the  secretary  of  state  at  Columbus." 

Section  2986  is  as  follows :  '<  Within  ten 
days  after  the  first  day  of  December  next,  after 
such  election,  the  governor  and  secretary  of 


state  shall,  in  the  office  o(  secretary  of  the 
state,  in  the  presence  of  the  auditor  of  state 
«nd  attorney-general,  open  the  returns  of 
abstract  No.  2,  made  to  tne  secretary  of  state, 
for  state  commissioner  of  common  schools, 
member  of  the  board  of  public  works,  judge  of 
the  supreme  court,  clerk  of  the  supreme  court, 
and  representatives  to  congress  tor  each  con- 
gressional district ;  and  if  it  appears  that  the 
returns  have  been  received  from  all  the  coun- 
ties agreeable  to  the  provisions  of  this  chapter, 
the  governor  and  secretary  of  state  shall  forth- 
with proceed  to  ascertain  the  number  of  votes 
given  for  the  different  persons  for  such  officea'^ 

Section  2991  declares  that  ''the  governor 
shall  transmit  to  each  perdon  $o  deded  a  certifi- 
cate of  his  election,  which  certificate  shall  be 
signed  by  the  governor,  sealed  with  the  great 
seal  of  the  state,  and  countersigned  by  the 
secretary  of  state." 

It  is  not  claimed  in  this  proceeding  for 
mandamus  that  H.  L.  Morey,  for  whom  fifty- 
five  hundred  and  seventeen  votes  were  re- 
turned from  Clermont  Countv,  is  in  fact  a  dif- 
ferent person  from  Henry  L.  Morey,  for  whom 
the  votes  were  returned  from  the  other  conn- 
ties.  The  claim  is  that  the  defendants,  in 
canvassing  the  returns  and  awarding  the  cer- 
tificate, were  bound  to  assume  that  tney  were 
different  persons,  without  reference  to  what 
the  fact  might  be,  and  that  the  court,  in  acting 
upon  the  present  application,  is  bound  to 
make  the  same  assumption. 

It  is  not  denied  that  if  the  returns  from  all 
the  counties  had  been  as  they  were  from  Cler- 
mont Countv,  for  H.  L.  Morey,  that  the  certifi- 
cate should  have  been  given  to  the  same  per- 
son to  whom  it  was  given.  So,  also,  if  the  re- 
turns from  Clermont  Countv  had  been  Henry 
L.  Morev,  instead  of  H.  L.  Morey,  the  9ame per- 
mm  would  have  received  the  certificate  as  did 
receive  it,  and  would  have  received  it  had  all 
the  votes  been  returned  for  H.  L.  Morey. 

The  statute  required  the  defendants  "to 
ascertain  the  number  of  votes  given  for  the 
different  persons  for  "  the  office ;  and  the  certifi- 
cate was  to  be  given  to  the  *^ person  90  elected.^ 

We  fully  concede  that  the  duties  of  the  de- 
fendants, in  the  respect  in  question,  were 
ministerial  in  their  nature.  But  the  peibrm- 
ance  of  ministerial  duties  requires  the  exercise 
of  intelligence,  sense  and  judgment.  Minis* 
terial  duties  must  be  performed  correctly,  and 
the  fact  that  a  ministerial  officer  perrormed 
his  duties  according  to  his  judgment  ia  of  no 
avaH  if  the  duties  are  not  correctly  performed. 
A  sheriff  is  bound  to  ascertain  the  identity  of 
the  person  described  in  process,  and  to  serve 
the  right  person.  Nor  would  the  (act  that 
there  were  several  persons  of  the  same  name 
relieve  him  from  the  performance  of  the  duty; 
nor  the  fact  that  the  christian  name  of  tne 
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|Mirty  named  in  the  process  was  expressed  by 
initials  only. 

In  the  case  of  the  State  ex.  rel.  v.  the  Com- 
missioners of  Holmes  County  (17  Ohio  St.  608), 
the  question  was  whether  thesystem  of  paying 
bounties  described  in  the  act  of  April  o,  1866, 
had  been  adopted  in  that  county.  The  com- 
missioners, in  answer  to*  the  alternate  writ  of 
mandamus,  set  up,  in  substance,  that  they 
had  duly  and  fairly  considered  the  facts,  and 
were  unable  to  conclude  that  a  system  of  pay- 
ing bounties  to  volunteers  had  ever  been 
adopted  in  that  county.  The  court  said  that 
"  in  determining  whether  such  a  system  of 
paying  bounties  had  been  adopted'  in  any 
county,  the  board  acts  in  a  ministerial,  and 
not  in  a  judicial,  capacity.  It  is  noanswer  to 
the  alternative  writ  that  the  respondents  set 
up,  that  they  were  unable,  after  investigation, 
'  to  conclude  that  the  system  of  paying  boun- 
ties described  in  the  act  had  been  adopted  in 
Holmes  Countv.'  If  the  facts  existed  which 
made  the  statute  applicable  to  their  county, 
they  were  bound  to  ascertain  the  facts  cor- 
rectly, and  to  perform  the  duty  which  the 
statute  enjoined,  as  much  asa  sheriffis  bound 
to  determine  correctly  on  whom,  or  on  what 
property,  to  serve  or  execute  process." 

It  is  true  the  defendants,  as  a  canvassing 
board,  were  required  to  ascertain  the  number 
of  votes  given  for  the  different  persons  for  the 
office;  and  the  certificate  was  to  issue  to  the 
** person  so  elected.''  The  person  so  elected 
was  to  be  determined  from  the  returns  before 
the  board.  The  returns  ''are  only  evidence  of 
the  will  of  the  electors  expressed  oy  their  bal- 
lots. If  this  evidence  is  such  as  to  produce 
reasonable  conviction  of  what  that  will  is,  it 
should  be  allowed  to  have  its  legitimate  effect.'' 
Strong,  petitioner,  20  Pick.  494.  If  the  person 
receiving  the  certificate  did  not  receive  the 
plurality  of  votes  as  shown  by  the  returns, 
fairly  and  reasonably  understood,  the  de- 
fendants have  not  perfoiteed  the  duty  en- 
joined upon  them.  If  H.  L.  Morey  and  Henry 
Lt.  Morey  designate  the  same  person  as  ap- 
pears from  the  returns,  read  in  the  light  of 
such  facts  of  public  notorietv  connectedwith 
the  election  as  every  one  takes  notice  of,  the 
defendants  have  performed  their  duty  cor- 
rectly in  giving  tne  certificate  to  Henry  L. 
Morey. 

It  IS  not  averred  the  votes  were  intended 
for  different  persons;  and  we  understand  it  to 
be  conceded,  in  argument,  that  H.  L.  Morey 
and  Henry  L.  Morey  were  in  fact  intended  to 
designate' the  same  person. 

The  rule  that  should  govern  in  canvassing 
the  returns  is  thus  stated  by  Judge  Cooley  in 
his  work  on  Constitutional*  Limitations,  and 
we  think  correctly:  *'The  action  of  such 
»is  to  be  carefully  confined  to  an  exami* 


nation  of  the  papers  before  them,  and  a  de- 
termination of  a  result  therefrom,  in  the  li^ht 
of  such  facts  of  public  notoriety  connected  with 
the  election  as  every  one  takes  notice  of,  and 
which  may  enable  them  to  apply  such  ballots 
as  are  in  any  respect  imperfect  to  the  proper 
candidates  or  offices  for  which  they  are  in- 
tended, provided  the  intent  is  sufiiciently  in- 
dicated bv  the  ballot  in  connection  with  such 
facts,  so  that  extraneous  evidence  is  not  neces- 
sary for  this  purpose."  Cooley's  Con.  Lim. 
*page  623. 

The  rolator  relies  upon  the  case  of  Clark  v. 
Board  of  Examiners  of  Hampton  County  (126, 
Mass  282),  in  which  it  was  neld  that  manda- 
mus would  not  lie  "to  compel  the  board  to 
count  certain  votes  containing  the  initial 
letter  only  of  the  christian  name  of  a  candi- 
date, with  other  votes  containing  his  name  in 
full." 

But  it  does  not  follow  bat  had  the  board 
determined  to  count  votes  instead  of  to  exclude 
them,  they  would  have  been  compelled  by 
mandamus  not  to  count  them. 

For  the  reasons  stated  the  application  for 
mandamus  is  refused. 

[To  appear  in  38  Ohio  St.] 
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OICKST  ▼.  OBIKKLSAV  ft  CO.    Janauy  SO,  188S. 

EVIDBNCB— COMTRACT  OF  OUARAMTT. 

1,  In  an  ftction  against  a  guarantor  to  recover  a  certain 
amount  as  compentiation  for  services  alleged  to  have 
been  guaranteed  in  a  contract  to  serve  for  a  certain 
percentage  of  the  profits  of  the  business,  wherein  the 
guaranty  is  deniea,  testimony  in  ishfef.as  to  the  cub-, 
Jtomary  price  of  such  services  is  not  admissible. 

2.  But  where  a  substantial  conflict  arises  in  a  case 
as  to. the  amount  agreed  upon,  whereby  such  testi- 
mony becomes  admissible,  it  must  be  confined  to 
such  price  at  or  about  the  time  tlie  contract  was 
made. 

Error  to  the  District  Court  of  Franklin 
County. 

The  petition  in  the  original  action  was 
filed  by  Greenleaf  A  Co.  against  John  Dickey, 
and  contained  two  causes  of  action.  1.  Upon 
an  accountcurrent  between  the  parties  during 
the  year  1876,  wherein  a  balance  of  $293.61 
was  claimed  to  be  due  to  plaintiffs.  2.  Upon 
an  account  alleged  to  have  been  stated  be- 
tween the  parties  on  the  first  day  of  January, 
1876,  for  the  sum  of  $1,486.60. 

To  each  of  these  causes  of  action  defendant 
interposed  an  answer  in  which  the  facts 
therein  stated  were  denied  generally ;  and  by 
way  of  cross-petition  alleged,  in^  substance, 
that  the  matters  complained  of  in  the  peti* 
iion  originated  in  an  express  contract  between 
the  parties,  whereby  the  plaintiffs,  as  whole- 
sale merchants,  employed  the  defendant  asa 
traveling  salesman  for  the  ;^ears  1874,  1875 
and  1876,  and  for  his  services  agreed  and 
promised  to  pay  him  one-eighth  of  the  net 
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profits  of  their  business  and  guaranteed  that 
such  compensation  should  equal,  at  least,  the 
sum  of  $2,250  per  vear.  He  also  alleged  that 
he  had  performed  said  contract  on  his  part, 
and  that  his  salary  for  said  years  amounted  to 
the  sum  of  $6,750.  He  also  alleged  that 
during^  said  period  he  had  deposited  with  the 

Jlainti£b  a  further  sum  of  $946.47,  and  that 
e  had  received  on  account  of  said  salary  and 
deposits  the  sum  of  $5,163.76,  and  no  more. 
'  Wnerefore  he  prayed  for  a  judgment  against 
the  plaintiflEs  for  $2,526.68. 

The  plaintiflb,  by  way  of  reply,  admitting 
the  employment  and  service  of  the  defendant/ 
denied  the  contract  as  alleged  in  the  cross- 
petition,  and  denied  that  the  compensation  to 
the  defendant  for  his  services,  to  arise  from 
8aid  one-eighth  of  the  profits,  should,  at  least, 
equal  the  sum  of  $2,250  per  annum.  They 
also  alleeed,  that  all  matters  and  dealings  be- 
tween tne  parties,  including  his  compensa- 
tion for  1874  and  1875,  and  all  deposits  made 
by  him,  were  fully  settled  at  the  end  of  the 
year  1876,  resulting  in  finding  a  balance  in 
their  favor  of  $1,486.50,  as  stated  in  their  sec- 
ond cause  of  action. 

The  trial  resulted,  in  the  Court  of  Common 
Pleas,  in  a  verdict  and  judgment  in  favor  of 
plaintiflEs  for  $1,497.56. 

On  the  trial  the  following  bill  of  exceptions 
was  filed  by  the  defendant : 

"Be  it  remembered  that  on  the  trial  of  this 
case  to  the  jury,  the  plaintiff  to  maintain  the 
issue  on  their  part,  introduced  evidence 
tending  to  prove  the  facts  alleged  in  their 
petition  and  rested  their  case;  an^. there- 
upon the  defendant  introduced  evidence 
tending  to  prove  the  issues  on  his  part,  and 
to  prove  the  facts  stated  in  his  answers  and 
cross-petition,  and  amongst  other  things  in- 
troduced evidence  tending  to  prove :  That  the 
plaintiffs  were  wholesale  dealers  in  dry  goods 
and  notions,  in  the  city  of  Columbus,  Ohio, 
for  a  number  of  years  prior  to  Januarv  1st, 
1874,  and  have  since  continued  and  still  con- 
tinue in  said  business. 

"  That  the  defendant  had  been  employed  by 
the  plaintifib  as  a  traveling  salesman  for 
several  years  prior  to  January  1st,  1874,  and 
had  been  paid  for  such  services,  stated  yearly 
salaries,  which  had  been  increased  from  time 
to  time,  and  that  the  defendant  received  for 
his  services  in  that  behalf  for  the  year  1873, 
$2,250 ;  that  on  the  first  of  Jafauarv,  1874,  the 
plaintiffs,  by  John  Greenleaf,  who  was  the 
member  of  the  firm  whose  business  it  was  to 
make  contracts  with  its  employes,  entered 
into  a  contract  with  the  defendant,  by  which 
it  was  agreed  that  the  defendant  should  con- 
tinue to  serve  the  plaintiff^  as  a  traveling 
salesman  for  the  year  1874,  as  formerly,  and 
that  the  plaintiffs  should  pay  him  for  such 


services  one-eighth  part  of  the  net  profits  of 
their  business,  and  guaranteed  that  such 
eighth  part  of  profits  should  equal  the  sum 
that  the  defendant  received  for  his  services  in 

1873,  to-wit,  $2,250,  so  that  in  no  event  should 
the  defendant  receive  for  such  service  less 
than  $2,250.  That  the  defendant  continued 
in  the  service  of  the  plaintiffs  under  that 
agreement  during  the  years  1874  and  1875, 
the  same  arrangement  having  been  renewed 
in  January,  1875;  that  the  same  arrangement 
was  continued  for  1876,  except  that  the  de- 
fendant was  to  receive  one-sixth  (1-6)  of  net 
profits,  instead  of  one-eighth  (f),  and  was 
only  to  draw  11,200  on  account  during  the 
year,  and  the  defendant  for  the  purpose  of 
further  proving  the  contract  thus  entered  be- 
tween the  plaintiffs  and  himself,  January  1, 

1874,  amongst  other  things,  offered  to  prove 
that  the  market  value  of  the  services  of  the 
defendant  as  traveling  salesman  on  the  first 
of  January,  1874,  was  $2,250  per  year,  and  to 
that  end  asked  the  defendant  the  following 
questions : 

'•Were  you  acquainted  with  the  .market 
value  in  Columbus,  Ohio,  on  the  first  of  Jan- 
uary, 1874,  of  such  services  as  that  rendered 
by  you  for  plaintifis?  Whereupon  the  coun- 
sel for  the  plaintiffs  objected ;  and  the  court 
sustained  the  objection,  and  refused  to  allow 
the  question  to  be  put  or  answered ;  to  which 
ruling  of  the  court  the  defendant  excepted, 
and  tnereupon  counsel  fordefendant  asked  him 
the  following  questions : 

*'What  was  the  market  value  of  your 
services  per  year,  as  a  traveling  salesman  in 
Columbus,  Oliio,  on  the  first  of  January,  1874? 
Whereupon  counsel  for  the  plaintifis  objected, 
and  the  court  sustained  the  objection,  and  re- 
fused to  allow  said  question  to  be  put  or  an- 
swered; to  which  ruling  the  defendant  ex- 
cepted. 

*'And  the  defendant  having  rested,  the 
plaintiffs  in  rebuttal  introduce  testimony 
tending  to  show,  that  on  the  first  of  January, 
1874,  the  plaintiff  and  defendant  entered  into 
a  parol  contract  by  which  it  was  agreed  that 
the  defendant  should  receive  for  his  services 
for  the  year  1874,  one-eighth  part  of  the  net 
profits  of  the  plaintiffi'  business,  to  be  ascer- 
tained in  the  manner  stated  in  the  petition. 
That  the  contract  was  renewed  on  tne  same 
terms  for  the  year  1875,  and  on  the  first  of 
January,  1876,  a  new  contr^t  was  made  by 
which  the  defendant  was  to  receive  for  his 
services  for  the  year  1876,  one-sixth  part  of 
the  profits,  which*  profits  the  plaintiff  guar- 
anteed, should  amount  .to  $1,200.  And  the 
jury  having  returned  a  verdict  for  the  plain- 
tifis, the  defendant,  by  his  counsel,  moved  the 
court  to  set  aside  the  verdict,  and  grant  him  s 
new  trial  for  reasons  ofi  file,  which  motion  was 
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OYerruIed  by  tbe  court,  to  which  ruling  the 
defendant,  by  his  counsel,  excepted,  and 
moved  the  court  to  sign  and  seal  a  bill  of  ex* 
ceptions  to  said  ruling  and  make  the  same 
part  of  the  record  in  this  case,  which  is  ac- 
cordingly here  done." 

The  judgment  of  tbe  common  pleas  court 
was  affirmed  in  tbe  district  court. 

McIlvaine,  J. 

The  reiection  of  testimony  offered  by  de- 
fendant Delbw,  as  shown  by*  the  bill  01  ex- 
ceptions, is  the  principal  matter  relied  on  for 
error. 

This  testimony  was  offered  to  prove  the  ex- 

Cress  agreement  alleged  by  the  defendant  to 
ave  been  made  between  the  parties  on  the 
first  of  January,*  1874,  in  wnich,  as  he 
claimed,  it  was  stipulated  that  his  fi»lary,  to- 
wit :  one-eighth  of  the  profits  of  the  business, 
should  equal,  at  least,  $2,250  per  annum. 
This  stipulation  was  denied  by  the  reply.  ' 
The  issue  made  by  the  pleadings  was  not  as 
to  the  amount  guaranteed,  but  as  to  any 
guaranty  at  all. 

Upon  such  an  issue,  is  testimony  as  to  the 
"market  value"  or  usual  price  of  such 
services  admissible  in  chief?  Such  testi- 
mony, in  our  opinion,  dbes  not  tend  in  the 
remotest  degree  to  prove  the  existence  of  an 
express  agreement.  It  is  said  that  such  testi- 
mony shows  the  reasonableness  of  the  alleged 
agreement.  The  point  in  issue  was  not  the 
reasonableness  of  the.  alleged  agreement  but 
its  existence.  That  a  supposed  agreement 
would  be  reasonable,  does  not  afford  a  scintilla 
of- evidence  that  it  was  entered  into  by  ex- 
press stipulations. 

We  concede  that  there  is  a  class  of  cases  in 
which  the  doctrine  as  announced  by  this  court 
in  Allison  v.  Horning,  220hio  St.  138,  is  fully 
established,  namely:  '*In  an  action  to  re- 
cover the  amount  due  on  a  contract  for  work, 
where  the  testimony  is  conflicting  as  to  the 
price  agreed  upon  for  the  work,  it  is  compe- 
tent to  show  the  value  of  such  work  at  the 
time  the  contract  was  made,  as  tending  to 
show  what  the  agreed  price  was.''  In  that  case 
such  testimony  was  admitted,  but  as  it  did 
not  appear  to  have  been  admitted  in  chief,  the 
judgment  was  affirmed  on  the  ground  that 
error  must  appear  on  the  face  of  the  record. 
Judge  Day,  in  delivering  the  opinion,  said  : 
''It  does  not  appear  that  the  evidence  was 
given  in  chief  tor  the  purpose  of  proving  ihe 
contract  price,  which  would  have  been  inad- 
missible ;  but  for  aught  that  is  shown  by  the 
record,  it  was  offered  to  rebut  the  evidence  in- 
troduced by  defendant  to  prove  that  the  con- 
contract  price  was  less  than  that  claimed  by 
plaintiff.'' 

But  in  the   case   before    us,    it  does   ap- 


pear from  the  bill  of  exceptions,  that  the  re* 
jected  evidence  was  offered  in  chief  by  de- 
fendant below  in  support  of  the  agreement 
set  but  in  his  cross-petition,  iand  therefore  in- 
admissible according  to  the  rule  stated  by 
Judge  Day,  mipra. 

But  another  feature  in  the  case  before  us 
appears  on  the  record,  which  is  worthy  of  re- 
mark. The  defendant  in  offering  testimony 
in  chief  in  support  of  his  cross-petition,  gave 
evidence  tending  to  prove  that  the  contract 
for  his  services  in  the  year  1876  differed  from 
the  previous  contract  in  this,  that  his  compen- 
sation was  to  be  one-sixth  of  the  profits  or  the 
business  instead  of  one-eighth,  which  was 
guaranteed  would  be  at  least  $2,250.  And  it 
further  appears,  that  after  the  testimony  of 
the  defenaant  to  prove  the  value  of  such 
services  on  the  first  of  January,  1874,  had 
been  rejected,  the  pl'aintifi'  gave  testimony  to 
the  effect,  that  "  on  the  first  of  January,  1876, 
a  new  contract  was  made  by  which  the  de- 
fendant was  to  receive  for  his  services  for  the 
vear  1876,  one-sixfrh  of  the  profits  of  their 
business,  which  the  plaintififo  guaranteed 
should  amount  to  tl,200.  Thus  a  case  aros.e 
upon  tbe  proof^  differing  from  that  made  by 
the  pleadings,  in  which  the  only  conflict  be- 
tween the  parties  was  as  to  the  amount  of 
compensation  guaranteed  to  the  defendant  for' 
his  services  for  the  year  1876.  The  defendant 
claiming,  under  liis  testimony,  that  the 
amount  was  t2,250-^the  plaintiffs,  that  it  was 
only  $1,200.  A  case  clearly  within  the  doc- 
trine of  Allison  V.  Horning,  supra. 

It  must  be  observed,  however,  that  the  tes- 
timony previously  offered  by  defendant,  and 
properly  rejected  by  the  court  at  the  time  and 
unaer  the  circumstance  of  the  case  when 
offered  and  rejected  was  not  again  tendered 
after  this  new  phase  of  the  case  was  developed 
by  the  testimony;  hence,  the  rejection  of  the 
testimony  being  proper  at  the  time  it  was 
ordered,  did  not  become  erroneous  by  reason 
of  the  subsequent  change  in  the  status  of  the 
case. 

And  again,  if  the  same  testimony  had  been 
tendered  after  the  controvers}^  was  re- 
duced to  a  mere  conflict  in  testimony  as  to 
the  amount  of  the  aereed  guaranty,  it  should 
have  been  rejected  for  the  reason,  that  it  re- 
lated solely  to  the  value  of  such  services  on 
the  first  of  January,  1874,  whereas  under  the 
rule  as  stated  in  Allison  v.  Horning,  «upra,  it 
should  have  been  confined  to  the  value  of 
such  services  at  the  time  the  contract  was 
made,  to-wit :  at  or  about  the  first  of  Jan- 
uary, 1876. 

We  find  no  error  in  the  record  for  which 
the  judgment  below  should  be  reversed. 

Judgment  affirmed. 

[To  appear  in  38  Ohio  St.] 
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1.  CnnmiAL  Law— OBTAnnno  a  Cbbcx  bt  Falbb 

RBPBBUUITAnOV    A    CBIMB.— 2.    VaBIAHCB— WHAT 
WIXX   RBVBB8B.— 8.    BvXDBIfOB-^OOMPaTBKCT  OV  TO 

Pbovb  a  OonapiBAcr. 

1.  When  one  by  meMis  of  false  pretenuM  Indnoes  mn- 
otber  to  buy  from  him  property,  and  in  payment 
therefor  obtains  a  eheck  upon  fanda  ownea  by  the 
drawer  in  bank,  a  criminal  proaeeation  may  be  prop- 
erly broaght  under  the  firat  dauae  of  8ection|7u76  of 
th«(,Bevi8ed  Statutea. 

2.  A  yarienoe  between  the  ehaisea  of  the  Indloi* 
ment  and  the  proof  oflbred,  which  in  the  opinion  of 
the  Judse  preatding  at  the  trial.,  did  not  aflRMst  the 
rights  or  tot)  prisoner  or  pr^iidioe  his  caae,  la  not 
ground  for  rerersal  in  a  court  of  error,  where  it  doea 
not  apnear  that  discretion  haa  been  abosed. 

S.  Wnere  in  a  trial  upon  an  indictment  it  becomea 
material  to  prove,  upon  the  part  of  the  atate,  that  a 
oonapiracy  exiated  between  persona  Jointlir  indicted, 
eridence  that  the  same  persons  were,  shortly  prior  to 
the  time  of  the  alleged  crime,  engaged  in  a  conaplraey 
to  commit  Crimea  of  a  like  cnaracter,  ia  competent. 

The  plaintiff  in  error,  who  seeks  leave  to 
file  petition  in  error  in  this  coart,  was  con- 
victed in  the  Common  Pleas  Court  of 
Cayaboga  County  uuon  an  indictment  charg- 
ing that  he,  jointly  with  Henry  Jackson, 
Thomas  Allen  and  Charles  Smith,  by  making 
certain  false  and  fraudulent  statements  con- 
cerning the  speed,  i>edigree,  breeding,  i>er- 
formance  and  ownership  of  two  horses,  which 
they  were  attempting  to  sell  to  one  Xenophon 
C.  Scott,  feloniously  obtained  from  him  his 
*'  certain  check  dated  July  7,  1882,  for  the 
sum  of  eleven  hundred  dollars,  of  the 
valu^  of  eleven  hundred  dollars,''  pavable  to 
Tarboz,  and  drawn  upon  a  banking  house  in 
Cleveland  payable  out  of  the  money  ot  Scott 
in  the  hands  of  said  banking  house. 

Defendant  was  tried  separately,  the  trial 
resulting  in  his  conviction  and  sentence;  and 
he  claims  that  error  to  his  prejudice  inter- 
vened in  the  following  respects,  viz: 

1.  Because  the  indictment  is  insufficient  in 
that  it  charges  the  accused  with  obiaining  a 
di/ech  by  fraud,  of  the  value  of  $1,100,  where 
the  statute  upon  which  the  indictment  is 
based  makes  the  crime  consist  in  obtaining  a 
$ignature  to  a  cheek, 

2.  The  indictment  does  not  pharge  that  the 
check  was  ''given  for  the  payment  of  money." 

3.  The  indictment  charges  that  the  check 
so  obtained  was  signed  by  Xenophon  C.  Scott, 
whereas,  the  check  offered  in  evidence  bore 
the  signature  "X.  C.  Scott,  M.  D."  This  is 
claimed  to  be  a  fatal  variance. 

4.  Because  evidence  was  wrongly,  allowed 
to  go  to  the  jury  to  show  that  the  accused  and 
those  jointly  indicted  with  him,  had  shortly 
theretofore  perpetrated  a  like  offence  in 
Detroit.  This  evidence  is  claimed  to  have 
been  inadmissible  for  any  purpose. 

LONOWORTH,  J. 

Section  7076  of  the  Revised  Statutes,  under 


which  this  indictment  is  framed,  provides  Ibr 
three  distinct  classes  of  crime,  1st,  theofr- 
Unnmg-  from  another  anything  of  value  by 
means  of  false  pretense.  ''  A  ny  thing  of  valne^ 
is  declared  by  section  6794.  to  include  a  *'  check 
or  bond  given  for  the  payment  of  money." 
2nd, procuring  the  signaiure  of  any  person  to  s 
check  or  like  instrument,  by  false  pretence: 
and  8d,  selling  or  disposing,  or  offering  to  sell 
or  dispose  of  such  a  paper,  knowing  the  sis- 
nature  thereto  to  have  been  fradulently  ob- 
tained. 

^  It  is  true  that  the  indictment  under  con- 
sideration does  not  allege  in  so  many  words 
that  the  check  was  '^  given  for  the  payment 
of  money,"  but  it  does  charge  that  the  check 
wasfor  thesumof  $1,100  of  the  value  (rftl,10Q,'' 
and  "drawn  bv  said  Xenophon  C.  Soott,'' 
of  the  personal  goods  Ac,  ''n^onies  Ac.,  of 
the  said  Aonophon  C.  Scott,"  then  in  the  bank 
upon  which  the  check  was  drawn.  We  have 
no  hesitation  in  holding  that  this  is  sub- 
stantially a  charge  that  the  check  was  "  given 
for  the  payment  of  money." 

But  it  is  contended  that  in  this  case  a  valid 
indictment  could  only  be  framed  under  the 
second  class  of  offenses,  to-wit:  for  procuring 
the  signature  of  Scott  to  the  check,  and  Ken- 
nedy V.  State,  34.  Ohio  St.  310,  is  saia  tosustain 
this  idea.  We  cannot  agree  to  this.  In  that 
case  the  indictment  was  held  to  be  fatallv  de- 
fective, not  for  the  reason  that  it  alleged  the 
eheck  to  have  been  obtained  by  false  pretenses, 
but  because  it  failed  to  allege  that  the  check 
had  ever  been  obtained  at  all;  the  charee 
that  House  delivered  the  check  to  Kennedy 
not  being  equivalent  to  saying  that  Kennedy 
obtained  the  check  from  House.  In  other 
words  there  was  no  false  pretense  made  for 
the  purpose  of  obtaining  a  check,  but  on  the 
contrary,  with  intent  to  obtain  a  payment  in 
cabh.  This  isclearly  explained  in  the  opinion 
of  OI|ey,  J.  p.  313  and  from  the  decision 
Mcllvaine,  J.  dissented  on  the  sole  ground 
that  the  offense  of  obtaining  a  check  was  suffi- 
ciently stated,  p.  316.  This  case,  therefore,  so 
far  from  sustaining  the  claim  of  counsel  is,  if 
correctly  decided,  an  authoritative  decision 
against  it.  I  might  say  that  after  this  decis- 
ion Kennedy  was  again  indicted  and  convicted 
for  *'  obtainina  "  the  same  check,  and  his  motion 
for  leave  to  file  petition  in  error,  was  overruled 
in  this  court,  though  the  case  is  unreported. 
We  agree  with  counsel  that  a  paper  does  not 
become  a  check  until  signed  and  delivered, 
but  it  was  upon  signature  and  delivery  that 
this  particular  check  was  obtained.  The  pro- 
vision of  the  section  concerning  the  procuring 
a  signature  was  intended  to  cover  an  entirely 
different  class  of  offenses ;  a  good  illustration 
of  which  would  be  the  case  of  one  who  should 
present  to  linother,  with  a  request  that  he 
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8hoald  sign  it,  a  paper  falsely  represented  to 
be  a  certificate  of  character,  a  subscri]»tion 
paper  or  the  like,  whereas  the  paper  is  in 
reality  a  promissory  note,  or  check,  or  bill  of 
sale.  * 

It  is  next  ohjecired  that  there  was  a  fatal 
variance  between  the  charge  and  the  proof. 
The  indictment  alleging  that  the  check  was 
drawn  by  Xenophon  C.  Scott,  and  the  check 
offered  bearing  the  signature  *'  X.  C.  Scott,  M. 
D."  Withoutsuying  what  would  have  formerly 
been  the  effect  of  this  variance  it  is  enough  to 
remark  that  under  section  7216  of  Revised 
Statutes  it  cannot  be  considered  reason  for  re- 
versal in  a  court  of  error,  since  it  is  not  suflS- 
cieiit  ground  for  an  acquittal  in  the  court 

below. 

Did  the  court  err  in  admitting  evidence  of 
similar  offenses  by  the  same  parties  shortly 

{^rior  to  this  time  in  Detroit  ?  We  think  not. 
f  admissible  for  any  purpose  there  was  no 
error  in  refusing  to  exclude  it.  We  think 
it  was  competent,  for  the  purpose  of  showing  a 
conspiracy  between  the  defendants,  and  also 
to  show  knowledge  of  the  falsity  of  the  repre- 
sentations at  the  time  when  made.  The 
court  in  its  charge  instructed  the  jury  to  con- 
sider it  for  no  other  purpose  and  no  exception 
was*  taken  to  the  instruction. 

It  was  incumbent  upon  the  state  to  make 
out  a  conspiracy  before  certain  sayings  and 
doings  of  his  co-defendanta  could  be  received 
as  evidence  against  Tarbox,  and  for  that  pur- 
pose it  was  clearly  (K>mpetent  to  show  that 
about  the  same  tfrne  the  defendants  jointly 
had  conspired  to  commit  and  had  together 
committed  like  offenses  at  other  places  and 
under  similar  circumstances. 

It  would  not  have  been  sufficient  to  author- 
ize a  conviction  in  the  present  cose  to  prove 
simply  that  the  check  had  been  obtained 
upon  representations  which  were  false,  unless 
it  appeared  that  Tarbox  knew  them  to  be  false. 
Theaecisions  are  uniform  to. the  effect  that, 
when  scienter  is  an  element  of  the  crime 
charged,  previous  offenses  necessarilv  involv- 
ing such  guilty  knowledge,  are  admissible. 
Thus,  where  one  is  indicted  for  passing  coun- 
terfeit coin,  proof  that  he  had  previouslv 
passed  similar  coin  has  always  been  held  ad- 
missible to  show  tha  the  had  guilty  knowl- 
edge of  its  character.  See  remarks  of  Thurman, 
J.  in  Farrer  v.  State,  2.  Ohio  St.  64,  73. 

"  Upon  the  trial  of  an  indictment  for  know- 
ingly delivering  skimmed  milk  to  a  factory  to 
be  manufactured  into  cheese,  with  intent  to 
defraud,  evidence  of  transactions  of  the  same 
kind,  other  than  that  relied  upon  for  a  convic- 
tion, near  the  same  time,  is  admissible  for  the 
purpose  of  showinff  guilty  knowledge,  on  the 
part  of  the  accusea,  tnat  the  milk  for  deliver- 
ing  which    a   conviction    is    sought,    was 


skimmed  milk."  Bainbridge  v.  State,  80. 
Ohio  St.  264. 

In  like  manner  upon  a  charge  of  receiving 
property  knowing  it  to  be  stolen,  evidence 
that  the  accusea,  at  other  times  received 
other  stolen  propertv  from  the  same  thief,  is 
admissible.   Shriedley  v.  State,  23.  Ohio  St.  13a 

The  distinction  between  this  principle  ana 
that  prevailing  in  Coble  o.  State,  31.  Ohio  St. 
100,  is  obvious. 

If  the  evidence  admitted  tended  toestablish 
aconsniracvortoshow  guilty  knowledgeon  the 
part  ot  Tarbox  of  the  falsity  of  the  representa- 
tions made  by  him,  it  is  certainly  no  objection 
to  its  admission  that  such  guilty  knowledge 
may  have  been  also  jiroved  by  other  facts  and 
circumstances  in  the  case. 

Motion  overruled. 

[To  appear  in  28  Ohio  St.] 

BigeSb  9f  Recent  Gagefi. 

ExxMpnoii— JCceeuMcm  Judgment  in  Flavor .  of  Untied 
Siatee,— The  exemption  laws  of  a  state  bar  an  execu- 
tion on  a  Judgment  in  favor  of  the  United  States;  for 
the  process  declared  by  the  state  must  be  followed  in 
tlie  federal  courts ;  that  process  is  adopted  by  Congress, 
1 916,  Rev.  S^t. ;  and  t  ere  is  no  other  authority  un- 
aer  which  the  federal  court  can  issue  execution.  JF^ink 
T.  O'Nmi^  8.  C.  United  States,  Dec.  1882. 


Suretyship— AjgrAt  of  Creditor  to  JSubrogcUitnL,-^ 
Dkbtor  and  Crxditor — Oi/t  by  Insotveut  J)ehtor. — As 
a  surety  is  entitled  to  all  securities,  etc.,  held  by  the 
ore  ilti>r  against  the  principal  debtor,  so,  re<*iproca)ly, 
the  creditor,  is  entitled,  as  a  means  of  satisfm-tion,  to 
securities  in  the  hands  of  the  surety  furnished  for  his 
indemnity  by  tlio  dt;l>tot .  2.  An  iuKolvent  debtor  can- 
voluntarily  release  or  surrender  rights  available  to 
his  creditors.  Haueer  v.  King,  S.C  of  appeals  Va., 
Sept.  1882. 

Common  Carrikr— £taMe/or  Asmuft  by  Servant  on 
Passmger. — Plaintiff  was  a  passeuKer  on  defendant's 
railway  train.  When  the  train  reat-lifd  the  place  of 
his  destination,  a.  d  to  which  he  had  paid  his  tare,  he 
was  unable  to  nnd  his  watch,  and  lielieving  It  to  have 
been  stolen  he  refused  to  leave  the  train  uiiil  it  could 
be  fbund.  The  conductor  thereupon  gave  him  permis- 
sion to  remain  on  the  train  until  it  could  be  found. 
While  he  was  searching  for  his  wtitch  a  passeneer  in- 

?|Uired  of  him  who  he  thought  had  his  watch.  '*That 
ellow,"  pointinff  to  a  brakeman  in  the  employ  of  de- 
fendant %ngBge<r  in  running  the  train.  Thereupon 
brakeman  struck  plain  tiff  in  the  face  with  a  railroad 
lantern,  inflicting  injuries.  Held  :  That  defendant  was 
liable  for  such  injuries.  Cktcago  <e  IkiStem  lUinoie 
Railroad  Company  v.  Ftexman,    S.  C.  111.,  Sept.  1882. 


Ohio  Sypveme  Goypb  Repert. 


Ho«.  JOHV  W.  OsBT,  CkUf  Jutitct. 


Hon.  WauAM  WatTB. 
Hov.  W.  W.  Joamov. 


Jmtigm  : 

How.  OiOBOB  W.  McUtaimb. 
Hon.  Nicholas  Lokowobth. 


Gblttifi5u«,  OMd,  Feb.  6,  1888. 

GENERAL  DOCKET  DECISIONS. 
No.  51.  Edwin   Morgan,  assignee,  v.  William  G. 
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Xinnej  et  si.    Error  to  the  District  Court  of  Morgsn 
Ooimty.^ 

LoHOWSBTH,  J.    Hiid: 

1.  No  ontry  by  the  sheriff  upon  resl  estste  is  neoes- 
ssry  to  constitute  s  yslid  lery  thereon. 

2.  The  levy  of  sn  ezeontion  from  snother  county, 
when  indorsed  on  the  execution,  snd  before  entry 
thereof,  ss  required  by  the  set  of  1800  (2  8.  A  C.  1402), 
is  complete. 

S.  Under  s  deed  of  frenersl  sssignment  for  the  bene- 
fit of  creditors,  the  sssignee  tskes  the  resl  estste  sub- 
ject to  sll  Yslid  liens  existing  thereon  sgsinst  the  ss- 
siffuor. 

Judgment  sfllrmed. 

1104.  The  Pittsburgh,  Clndnnsti  snd  St.  Louis  Rsil- 
wsy  Compsny  v.  The  Oentrsl  Ohio  Rsilrosd  Compsny 
ss  reorguiised,  The  Bsltimoresnd  Ohio  Rsilrosd  Com- 
psny et  si.  Appesl.  Reserved  in  the  District  Court 
of  Frsnklin  County. 

MdLVAiif  X,  J.    Hdd  : 

A  rsilrosd  oorporstion,  hsviuff  purehssed  from  sn- 
other rsilrosd  compsny  sn  unoivided  interest  in  the 
letter's  rsilrosd,  under  the  sot  of  April  7, 1863,  in  re- 
Istion  to  insolvent  rsilrosd  compsnies.  Aa,  which 
suthorises  such  ssle  under  certsin  conditions,  if  the 
Bsme  csn  be  msde  without  impsiring  the  usefulness 
of  Uie  rosd  to  the  vendor  compsny,  whereby  s 
tensnfv  in  common  wss  crested  between  the  psrties, 
csn  not  compel  psrtition  of  the  common  property 
either  under  the  statute  in  relstion  to  psrtition  or  in 
equity. 

PetiUon  dismissed. 

52.  Mary  J.  Meek,  sdministrstrix,  v.  The  Pennsyl- 
vsnis  Company.  Errf»r  to  the  District  COurt  of  Bel- 
mont County. 

Johnson,  J.    Held: 

1.  In  sn  sctiou  to  recover  for  an  injury  alleged  to 
have  been  caused  by  cars  moving  on  a  railroad  track, 
proof  that  the  company  was  moving  its  cars  in  viola- 
tion of  a  city  ordinance  at  the  time  the  injury  was 
inflicted,  while  not  sufficient  p«r<e  to  create  a  liaoility, 
is  yet  competent  to  go  to  the  jury  ss  tending  to  show 
hMliffonce. 

£  In  such  an  action,  where  the  circumstances 
necessarily  impose  upon  the  injured  party  the  exer- 
cise of  proper  care  for  d is  own  safety,  and  when  in  the 
exercise  of  such  care  there  is  no  apparent  danger  from 
moving  cars,  proof  of  such  an  ordinance  is  competent 
as  reflecting  on  the  degree  of  care  required  of  him  to 
avoid  injury. 

8.  Where  injury  is  caused  by  a  fsilure  of  the  rail- 
road company  to  use  ordinary  care  in  moving  its 
trains  or  cars,  it  is  liable  unless  there  be  contributory 
negligence  by  the  person  injured.  Hence  it  is  error 
to  charge  the  juiy  that  the  company  is  liable  only  for 
aro8i  negUffenee^  where  it  may  have  been  understood 
bvtbe  Jury  that  this  term  was  used  as  the  equivalent 
of  fraud  or  intentional  wrong,  and  not  as  meaning 
the  want  of  the  ordinary  care  required  under  idl  the 
circumstances  of  the  case. 

Judgpnent  reversed. 

James  T.  Warder  et.  al.  v.  The  Board  of  Commis- 
sioners of  Clsrk  County.  Reserved  in  the  District 
Court. 

Whitb,J.    Held: 

The  levying  of  tszes  by  the  county  commissioners, 
under  the  statute,  for  tne  purchase  of  toll-roads  in 
order  to  make  them  free  to  the  public,  is  a  constitu- 
tional exercise  of  the  taxing  power.  So,  also,  is  the 
levying  of  a  tsx  to  refund  sssessments  ss  provided  for 
in  section  S601  of  the  revised  statutes. 

Demurrer  sustained  and  petition  dismissed. 

28.  W.  R.  Carver  v.  Second  National  Bank  of  Qieve- 
Icnd.    Error  to  the  District  Court  of  Portage  County. 

Okxt,  C.  J. 

1.  In  an  action  on  a  promissory  note,  it  wss  alleged 
that  the  sole  consideration  of  the  note  wss  s  debt  to 


the  psyee,  which  he  hsd  voluntarily  disobsived: 
HflM,  ft  sppearing  from  the  screed  ststemeu  of 
facts  thst  the  creditor  hsd  given  the  debtor  s 
**  relesse'*of  the  debt,  the  presumption  srises  thst 
the  relesse  wss  in  such  form  ss  to  operate  as  sn  ex- 
tinguishment of  the  obliffstion,  in  the  absence  of  sny 
showing  ss  to  the  form  of  such  release. 

2.  Aaebt  voluntsrily  relessed  by  the  creditor  is 
not  s  sufficient  consideration  to  support  s  promise  of 
the  debtor  to  psy  him  the  smount  of  such  debt. 

Judgment  of  the  district  court  snd  court  of  com- 
mon pless  reversed  snd'csuse  remsnded  to  the  Istler 
court  for  new  trial. 

760.  The  State  of  Ohio  ex  rel.  Joseph  Tumey, 
Treasurer,  etc.,  v.  Luke  Stsley.  Tressurer,  etc  Msn- 
damUs.    Dismissed  by  the  plsintiff. 

MOTION  DOCKET  DECISIONS. 

No.  80.  The*  Stste  ex  rel.  A.  L.  Bui  ware,  Receiver, 
etc.,  V.  Charles  H.  Moore,  Superintendent  of  Insur- 
snce.  Motion  to  tske  csuse  No.  1187  on  the  Genend 
Docket  out  of  its  order.    Overruled. 

81.  Peters,  Ricker  A  Co.  «.  The  Msrietts  A  dndn- 
nsti  Rsilrosd  Co.  Motion  to  extend  the  time  for  fil- 
ing printed  records  in  causes  Nos.  1127  to  1188  on  tlie 
General  Docket,  inclusive.  Printed  records  filed  in 
csuse  No.  1127,  snd  the  ssme  dispensed  with  in  causes 
No.  1128  to  1138  inclusive. 

82.  Tbomss  Strode  v.  Osrsghty  A  Hunter  et  sL 
Motion  for  sn  iniunction  snd  for  lesve  to  smend 
petition  in  error  in  csuse  No.  1048  on  the  Oenend 
Docket.    Motion  overruled. 

88.  Msttie  M.  Brown  v.  Willism  M.  Reed.  Motion 
to  reinstate  cause  No.  150  on  the  General  Docket  of 
last  term.    Motion  overruled. 

84.  In  the  matter  of  the  estate  of  David  Thompson, 
decessed,  v,  Henry  Thompson.  Motion  for  lesve  to 
file  s  petition  in  error  to  reverse  the  judgment  of  the 
Couct  of 'Common  Pleas  of  Morrow  County,  and  to 
take  the  cause  out  of  its  order  to  be  heard  with  cause 
No.  116  on  the  General  Docket.    Motion  granted. 

85.  Ex  parte  Isaac  Knapp.  Motion  for  a  writ  of 
habeas  corpus.  Writ  allowed,  returnable  February  7, 
1883,  at  9  o'clock  A.  M. 

86.  Charles  ^Qach  v.  The  State  of  Ohio.  Motion  to 
take  cause  No.  1079  on  the  Genersl  Docket  out  of  its 
order.  Motion  granted  and  cause  sssigned  for  Msrefa 
2,188S. 

RECORD  OF  NEW  CASES  FILED. 

No.  1199.  Jsne  Stewsrt  «.  W.  B.  Csmpbell.  Error 
to  the  District  Court  of  Brown  County.  G.  Gambsch 
for  plaintiff;  Alpbonso  Hart  for  defendant. 

1200.  Robert  Stewart,  ex'r,  etc.,  v.  J.  Reynolds,  Sr.. 
W.  B.  Campbell. et  al.  Error  to  the  District  Court  of 
Brown  County. '  G.  Gambach  for  plaintiff ;  A.  Hart, 
D.  W.  C.  Louaon  for  defendsnt. 

1^1.  Willism  R.  WiUismson,  sdm*r,  etc.  v.  ^Hlllsm 
H.Walker  etux.  Error  to  the  District  Court  of 
Greene  County.  Nesbit  A  Msrtln  for  plsintiff;  C 
Darlington,  H.  S.  Smith,  Little  A  Shearer  for  defend- 
ant. 

1202.  Robert  W.  Hubbard  et  al  v.  William  Elden  et 
al.  Error  to  the  District  Court  of  Jackson  County. 
Moore  A  AtkinK>n  for  plsintiff. 

ASSIGNMENTS  FOR  ORAL  ARGUMENT. 
Wednesday^  F^.  21. 

802.  Union  Mutusl  Life  Insursnce  Compsny  e. 
Evs  Rief. 

JFriday,  Mdreh  2. 

1079.  Chsrles  Bsch  v.  The  Stste  of  Ohio. 
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^Columius,  0.,  Fd)ruary  17,  1883. 
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THE  8UPBBMS  OOVBT. 

Radical  changes  have  recently  taken  place 
in  the  organization  of  this  august  body.  His 
Honor,  Judge  Longworth,  has  resigned.  Chief 
Justice  Okey  has  gracefully  retired  from  his 
position  by  reason  of  the  expiration  of  his 
term  of  office,  vacating  the  woolsack  of  the 
Chief  Justice  and  as  gracefully  stepping  into 
a  place  worth  a  thousand  dollars  more  per 
year,  although  only  removed  from  his  old  seat 
by  about  three  yards.  Justice  White  becomes 
Chief  Justice  for  a  brief  period,  and  will  then 
assume  the  duties  of  United  States  District 
Judg^,  and  discharge  them  faithfully  and  well. 
Justice  Johnson  will  then  become  Chief  Jus- 
tice, and  will  be  assisted  by  Justice  Mcllvaine, 
and  Jucttice  Okey,  and  Justice  Doyle,  and  Jus- 
tice somebody  else,  Foraker,  Granger,  Brasee, 
or  some  .other  equally  good  man,  let  it  be 
hoped.  At  all  events,  such  rapid  and  radical 
changes  never  before  marked  with  variety  the 
history  of  any  court. 


♦  • » 


AV  TOMITIOATB])  BWUTDLS. 

We  have  recently  noticed  with  a  degree  of 
astonishment  that  certain  daily  and  weekly 
newspapers  have  unwittingly  aided  and 
abetted  in  a  swindle,  more  barefaced  and 
bungling,  if  possible,  than  the  ''  sawdust "  or 
"  lottery  prize  "  frauds.  We  refer  to  a  list  of 
unclaimed  fortunes  said  to  be  lying  in  the 
Bank  of  England  awaiting  claimants.  Some 
fellow  calling  himself  Preston  issues  an  an- 
nual publication,  giving  in  detail  the  names 
of  families  who  have  but  to  establish  their 
claim  in  order  to  grasp  millions  of  pounds 
sterling  from  the  overflowing  vaults  of  the 
Bank  of  England  !  It  seems  incredible,  but 
the  fact  is,  that  thousands  of  persons  are  an- 
nually swindled  out  of  large  sums  of  money 
through  their  belief  in  this  monstrous  fiction. 
The  fact  is,  that  the  Bank  of  England  holds 
not  a  shilling  which  can  be  had  by  such 
means.  The  fact  is,  also,  that  if  any  one  is 
curiousenough  to  foot  up  the  columns  of  figures 
given  by  this  scoundrel,  Preston,  the  aggre- 
gate would  over  top  the  national  debt  of  both 


England  and  the  United  States.  Yet  with 
this  palpable  evidence  of  fraud  before  them, 
thousandiB  of  persons  are  bled  by  confidence 
men  in  all  the  large  cities  to  the  tune  of  thou- 
sands of  dollars,  in  the  hope  that  through  the 
plausible  '*  lawyers  "  as  they  style  themselves,, 
the  fortune  may  be  secured.  The  list  shows 
that  to  the  Jennings  family  belongs  fifty  mil- 
lion pounds!  At  once  every  Jennings  in  the 
United  States  who  believes  the  tale — and  they 
are  many — confidently  thinks  the  genealogi- 
cal line  may  be  traced  to  him  and  a  claim 
established  to  the  fortune.  The  swindlers 
help  this  belief  along  and  deftly  convince  the 
victim  that  the  claim  is  almost  established — 
the  chain  almost  complete — ^levy  assessments 
to  investigate  further,  and  usually  obtain 
from  $1,000  to  $5,000  made  up  by  the  families, 
and  that  is  of  course  the  last  heard  of  the  for-^ 
tune.  We  understand  that  a  copy  of  this 
swindler's  bait  has  been  placed  ''  on  file  "  at 
the  city  library  of  Columbus!  If  this  be  true 
the  good  librarian  has  been  imposed  upon 
most  foully.  J.  H.  B. 


#  •  ♦ 


nrjirvcnov  tm  pbbybvt  PAxnnEBa  nox   n- 
oAonro  or  thb  sahb  BnmnM 


We  have  received  from  Hon.  Isaiah  Pillars 
a  copy  of  an  opinion  of  the  Common  Pleas 
Court  of  Allen  County,  but  as  it  is  of  too 
great  length  for  our  columns,  we  give  a  state- 
ment of  the  facts  with  the  decision  of  the 
court : 

Hdladay,  the  plaintiff,  had  two  years  ago 
entei^  into  a  contract  with  Faurot  k  Moore, 
two  of  the  defendants,  by  which  it  was  agreed 
to  conduct  a  general  banking  business  in 
Lima,  under  the  name  of  the  Allen  County 
Bank,  for  the  period  of  five  years,  each  one  to 
put  in  a  specified  amount  of  capital,  Faurot 
to  be  President,  Moore  Vice  President,  and 
Halladay  cashier,  Moore  and  Halladay  to  re* 
ceive  salaries,  and  to  give  their  time  to  the 
business,  but  Faurot  was  not  to  actively  engage 
in  the  business,  and  after  the  payment  of  all  ex- 
penses the  net  profits  were  to  be.  divided  in 
proportion  to  the  respective  amounts  of  cap- 
ital put  in  by  each.  At  the  end  of  the  two 
years  Moore  subscribed  $30,000  and  Faurot 
$25,000  to  the  stock  of  a  National  bank  to  be 
located  in  Lima,  and  Moore  had  been  chosen 
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President,  and  Faorot  Vice  President  of  tbe 
National  Bank. 

The  petition  setup  these  facts  and  asked  an 
injunction  against  Moore,  Faurot  and  tbe 
other  stock  holders  in  the  National  Bank  to 
restrain  Moore  and  Faurot  from  engaging  in 
and  the  carrying  on  a  general  banking  busi- 
ness under  the  nume  of  the  Lima  National 
Bank,  or  under  any  other  name,  in  the  city 
of  Lima,  with  the  other  defendants  or  others 
during  the  continuance  of  the  partnership 
between  Halladay,  Moore  and  Faurot  in  the 
banking  business. 

The  court  granted  the  injunction  against 
Moore  and  Farrot,  as  asked  in  the  petition, 
holding  that  the  business  of  the  partnership 
was  of  such  a  nature  that  there  was  an  im- 
plied understanding  that  the  partners  should 
give  it  their  influence  and  one  his  personal 
service,  and  that  engaging  iii  the  same  busi- 
ness as  officers  in  a  rival  institution  was  a 
breach  of  their  duties  to  the  partnership 
which  equity  would  prevent  by  injunction, 
and  the  fact  that  the  new  bank  was  a  Na- 
tional Bank  did  not  deprive  the  state  court 
of  its  jurisdiction  to  act  upon  the  persons  of 
the  defendants  to  prevent  them  from  violating 
their  partnership  agreement. 

The  court  held  that  the  remedy  at  law  by 
an  action  for  damages  was  not  adequate  as  no 
suit  could  be  brought  until  the  dissolution, 
and  that  the  damages  were  not  capable  of 
being  estimated  in  such  an  action. 


# » » 


A  LAWm'i  XJBSABT. 

We  invite  the  attention  of  the  profession, 
and  particularly  of  such  lawyers  as  have  not 
yet  purchased  a  full  variety  of  law  books,  to 
the  advertisement  of  ''  A  Lawyer^s  Library  "  in 
this  week's  paper. 

This  list  of  law  books  was  prepared  for  us 
by  one  of  the  brightest  legal  luminaries  in 
the  state,  and  will  be  found  to  contain  all  that 
a  new  practitioner  or  a  lawyer  in  moderate 
practice  can  require.  It  will  form  the  nucleus 
around  which  will  be  gathered  all  other  valu- 
able books,  or  it  will  furnish  authority  on  all 
questions  arising  in  any  ordinary  practice. 
We  have  made  special  arrangements  concern- 
ing the  sale  of  these  books,  and  desire  especi- 
ally that  students  and  young  lawyers  com- 


municate with  us  as  to  prices  before  purchas- 
ing elsewhere. 

flrtiGlefi  Bviginal  aqd  Selected. 

'*PLKABnre  tri  iTAnn  of  limitatiovs.'* 

To  Editor  of  Ohio  Law  Journal: — The  com- 
munication of  '^Doubter,"  and  your  editorial 
oommont  thereon, in  issue  of  your  Journal  of 
February  10, seem  to  require  some  explanation. 

In  my  opinion,  having  no  interest  in  the 
case,  which  *'  Doubter  "  had  as  attorney  for  the 
unsuccessful  party.  Judge  Baxter's  decision 
was  correct. 

The  case  was  this :  A  party  in  default  had 
made  application  to  have  same  set  aside  and 
for  leave  to  answer.  This  application  having 
been  granted  without  conditioi,«  on  answer 
was  filed  setting  up  the  st^itute  of  limitations, 
and  plaintiff,  represented  by  "Doubter,"  filed 
a  motion  to  strike  answer  from  the  files,  which 
Judge  Baxter  very  properly  overruled. 

The  rule,  as  I  understand  it  in  Ohio  is,  that 
courts  will  not  ordinarily  set  aside  a  default  for 
the  purpose  of  ei^tertaining  technical  pleas, 
such  as  statute  of  limitations,  infancy,  Ac., 
and  judges  generally  inquire,  when  applica- 
tions are  made  to  set  aside  defaults,  whether 
there  is  a  defense  to  the  merits,  and  require 
the  attorney  to  state  professionally  that  there 
is,  before  opening  up  the  default;  but  if  no 
such  inquiry  be  made,  or  if  the  court  considers 
the  case  one  in  which  the  ends  of  justice  are 
best  subserved  by  permitting  defendant  to  set 
up  the  technical  defense  of  the  statute  of 
limitations,  it  may  be  done  at  the  discretion 
of  the  court.  And  when  once  done,  i  &ythe  de- 
fault set  aside  without  conditions,  tbe  defend- 
ant may  answer,  setting  up  any  defense  that 
he  might  have  interposed  in  an  answer  filed 
before  default  day. 

Of  course  no  court  would  permit  itself  to  be 
imposed  upon  and  an  answer  filed  after  defonlt 
day  upon  leave,  setting  up  a  technical  defense 
of  any  kind,  would  be  stricken  from  the  files 
when  leave  had  been  obtained  to  answer  on 
the  representation  that  there  was  a  meritori- 
ous defense. 

The  authorities  cited  by  "  Doubter  "  simply 
go  to  the  point  that  a  default  ought  not  to  be 
set  aside  for  the  mere  purpose  of  permitting  a 
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party  litigant  to  set  up  a  technical  defense. 
As  to  that  we  are  agreed,  but  they  do  not  de- 
cide, nor  is  such  the  law,  that  when  a  default 
has  been  opened  uj>  without  conditions,  that 
a  defendant  may  not  plead  the  statute  of  lim- 
itations.   The  converse  is  the  rule. 

I  must  also  dissent  from  '*  Doubter's  "  state- 
ment: *'Tomy  personal  knowledge  the  rule 
is  recognized  as  settled  law  in  the  courts  of 
this  country"  (that  statute  of  limitations 
cannot  be  set  up  after  default,  when  default 
shall  have  been  opened  up), "  as  I  have  seen  it 
and  heard  it  enforced  more  than  once." 

I  must  be  permitted  to  be  the  '* doubter"  as 
to  the  statement.  If  "  Doubter  "  means  to  be 
understood  that  courts  will  not  set  aside  de- 
faults, and  that  such  is  the  rule  ordinarily,  to 
permit  technical  defenses  to  be  interposed,*! 
agree;  but  if  he  means  to  assert  that  it  is  the 
''settled  law  in  the  courts  of  this  country" 
that  after  a  default  has  been  set  aside  without 
conditions,  and  an  answer  has  been  filed  set- 
ting up  a  technical  defense,  that  the  court 
will  thereupon  order  the  answer  stricken  from 
the  files,  I  deny  it.  Such  is  not,  nor  has  it 
ever  been,  the  ''settled  law  of  the  courts  of 
this  country." 

In  my  own  brief  experience  at  the  bar  of 
this  country  I  have  had  defaults  twice  set 
aside  for  the  avowed  purpose  of  permitting 
the  technical  defense,  in  one  case,  of  the  statute 
of  limitations  and  in  the  other,  of  infancy. 

I  have  not  always  been  in  accord  with  Judge 
Baxter  in  his  opinions  upon. questions  of  prac- 
tice in  Ohio  (I  presume  he  will  survive  this 
modest  protest),  but  I  am  a  believer  in  the  old 
adage  of  "  giving  the  devil  his  due."  In 
'Doubter's"  case,  as  in  most  others,  Judge 
Baxter  has  made  no  mistake.  E.  M.  J. 

Cincinnati,  February  13, 1883. 


<  < » 


MBABVBB  07  DAXAOU  DT  OAU  07  TVaOKABS  7B0M 
TBI87AISIB  VTOV  BBAL  ISTATI. 

The  Supreme  Court  of  the  United  States  has 
been  called  upon  to  decide  the  question  as  to 
the  measure  of  damages  incase  where  there  has 
been  a  trespass  to  real  estate  and  an  action 
has  been  brought  to  recover  the  value  of  the 
article  taken  away,  and  the  District  Court  of 
the  United  States  for  the  Eastern  District  of  Ar- 
kansas has  also  passed  upon  the  same  question, 
but  the  rale  laid  down  by  the  supreme  court 


upon  one  point  is  dififerent  from  that  in  the 
district  court. 

The  question  is  a  doubtful  one,  different 
courts  having  held  differently  upon  it.  In 
the  case  of  Strubee  v.  Trustee  Cin.  So.  R.  R.  Co., 
1  Ky.  Law  Rep.,  there  was  an  action  of  trover 
brought  for  railroad  ties  made  by  a  trespasser 
•upon  the  land  of  plaintifi  and  sold  to  defend- 
ant without  notice  of  the  facts. 

The  court  held  that  the  plaintiff  was  enti- 
tled to  recover  the  value  of  the  ties  and  not 
merely  that  of  the  trees. 

In  the  case/>f  Railroad  v,  Hutchings,  decided 
by  the  Commission  in  32.  Ohio  St.  591,  it  was 
held  that  the  innocent  purchaser  could  be  held 
only  for  the  value  of  the  timber  in  the  ties; 
and  in  the  same  case,  37  Ohio  St.  282,  the  su- 
preme court  upheld  this  doctrine  regardless 
of  whether  the  first  taker  was  a  willful  or  an 
unintentional  trespasser. 

The  district  court  in  United  States  r.  Smith, 
referred  to  above,  a  case  where  the  party  had 
cut  timber  on  the  lands  of  the  United  States, 
having  bought  the  right  to  do  so  from  parties 
having  no  right  toit,  but  without  knowledge  of 
the  want  of  title,  the  court  held  the  tres- 
passer liable  for  the  value  of  the  wood  and 
railroad  ties  into  which  the  trees  has  been 
converted. 

The  case  in  the  Supreme  Court  the  E  E. 
BoUes  Woodenware  Co.  v.  The  United  States 
went  up  on  a  certificate  of  division  of  opinion 
of  the  judges  of  the  Circuit  Court  for  the  East- 
ern Dist.  of  Wisconsin. 

The  court  lays  down  three  rules,  one  being 
that  where  the  defendant  is  a  purchaser  from  a 
willful  trespasser  without  notice  of  the  wrongs 
the  measure  of  damages  is  the  value  at 
the  time  of  the  purchase. 

So  far  as  this  applies  to  a  purchaser  from  a 
willful  trespasser  it  seems  to  uphold  the  Ken- 
tucky rale  rather  than  the  Ohio  one. 

Another  rale  is  that  when  the  defendant  is 
an  unintentional  or  mistaken  trespasser  or  his 
innocent  vendee,  the  value  of  the  articles  at 
the  time  of  the  conversion  less  than  the  labor 
of  the  defendant  and  his  vendor  has  added  to 
their  value  ;  upon  this  point  the  measure  of 
damages  is  the  same  as  laid  down  by  the  Ohio 
court  for  all  cases,  and  opposes  the  doctrine  of 
the  case  of  Smith  v.  The  United  StateSi  sup. 
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and  also  that  of  the  Kentucky  case  so  far  as 
that  might  apply  to  mistaken  trespassers. 

The  third  rule  is  that  where  the  defendant 
is  a  knowing  and  willful  trespasser  the  meas- 
ure of  damages  is  the  full  value  of  the  property 
at  the  time  and  place  of  the  demand  with  no 
deduction  for  labor  and  expenses  of  de- 
fendant. 

This  is  somewhat  at  variance  with  the  rule 
laid  down  by  the  Supreme  Court  of  Illinois  in 
Robertson  v,  Jones,  71  111.  406 ;  McLean  Co.  Coal 
Co.  V.  Long,  81  111.  359  and  McLean  Co.  Coal 
Co.  V.  Lennon,  91  111.  561 :  which  were  casea^ 
the  first  in  trespass  and  the  others  in  troy et^St' 
mining  coal  on  plaintifiTs  land.    The  court  in 
those    cases    held    that    the     measure     of 
damages    was    iVe    value    of    the    coal    at* 
the   mouth   of  the  mine  less   the  expense 
of  conveying  it  from  the  place  where  it  had 
been  detached  from  the  soil. 

The  Illinois  rule  seems  to  be  the  same  as 
that  laid  down  by  the  English    courts    in 
Morgan  v.  Powell.  43  Eng.  Com.  L.  734 ; 
Martin  v.  Porter,  5  Mees  &  Wels  302,  and  Wild 
V.  Holt,  9  Mees  A  Wels  672. 

We  can  only  reconcile  the  principle  of  these 
decisions  by  noticing  that  the  Supreme  Court 
of  the  United  States  would  seem  to  hold  that 
the  time  of  conversion  was  the  time  of  the 
demandj  while  the  other  courts  must  to  be 
consistent  hold  that  the  time  (rf  the  conversion, 
was  when  the  tresspasser  did  some  a^t  im- 
plying a  claim  to  the  property  after  it  became 
a  chattel,  and  assume  that  nodemand  was 
necessary  to  constitute  a  conversion ;  and  this 
would  seem  to  be  more  in  accordance  wit)i  the 
general  rule  of  laW  that  the  assumption  of 
ownership  by  one  in  possession  of  personal 
property  which  has  come  to  him  by  his  own 
wrong,  constituted  a  conversion  ipBofado  with- 
out a  demand. 

If  this  be  soothe  decision  of  the  supreme 
court  of  this  state  in  the  Hutchings  case  is 
unquestionably  the  better  law  as  no  one  would 
hold  that  an  innocent  purchaser  could  be  held 
to  greater  damages  than  his  wrongful  vendor. 
—0.  W.  A. 


# » » 


XABTXB  AVD  tXBVAHT. 

The  case  of  John  A.  Stewart  against  the 
Brooklyn  and  Crosstown  Railroad  Company, 
decided  a  few  days  ago  by  the  court  of  ap- 


peals, is  of  much  importance  to  railroad  com- 
panies and  all  common  carriers  of  passengers, 
and  seems,  to  some  extent,  to  place  their 
liabilities  to  their  passengers  on  a  different 
basis  from  that  of  some  of  the  old  cases.  The 
case  referred  to  was  brought  in  the  city  court 
of  Brooklyn  to  recover  damages  sustained  by 
the  plaintiff  for  being  assaulted  and  cruelly 
beaten  by  the  conductor  of  one  of  the  defend- 
ant's cars.  The  railroad  company  defended 
the  action  on  the  ground  that  although  their 
liability  for  the  negligence  or  unskillfulness 
of  their  servant  was  unquestionable,  yet,when 
f^e  servant  departed  from  the  duty  he  was 
')iired  to  perform  and  committed  a  wanton 
and  malicious  trespass  on  the  rights  of 
another,  the  company  could  not  be  held  re- 
sponsible. A  motion  was^  therefore  made  at 
tne  close  of  plaintifi^s  evidence  at  the  trial 
term  to  dismiss  the  complaint.  The  defend- 
ant relied  on 'the  cases  of  Isaacs  v.  The  Third 
Avenue  Railroad  Company  (47  N.  Y.,  122)and 
Rounds  V.  The  Delaware  A  Lackawanna  Kail- 
road  Company  (64  N.  Y.,  129).  The  trial  judge 
denied  the  motion  to  dismiss  the  complaint, 
the  cause  went  to  the  jury  and  the  plaintiff 
had  a  verdict.  A  motion  for  a  new  trial  hav- 
ings .been  made  and  denied,  the  defendant 
went  to  the  general  term,where  the  iudjnnent 
was  reversed  and  a  new  trial  ordered.  On  the 
second  trial  the  plaintiff  again  presented  his 
evidence,  but  at  the  close  the  defendant 
moved  to  dismiss  the  case  on  the  ground  that 
it  appeared  by  plaintiff's  own  testimony  that 
the  conductor's  assault  was  wilful  and  mali- 
cious, and  not  within  the  scope  of  his  employ* 
ment.  The  trial  ]jfidfe  took  that  view  of  it 
and  dismissed  piaintiff^s  complaint,  where- 
upon plaintiff  appealed  to  the  general  term^ 
wnich  affirmed  the  order  dismissing  plaint- 
iff's complaint,  who  thereupon  appealed  to 
the  court  of  appeals. 

Judge  Tracy,  who  wrote  the  opinion,  after 
stating  the  facts,  shoffs  the  difference  between 
the  ominary  liability  of  the  master  for  the 
acts  of  the  servant  which  result  in  an  injury 
to  one  whom  the  master  owes  no  duty,  and 
the  liability  that  attaches  to  the  -master  for 
the  same  or  similar  acts  to  one  whom  he  is 
bound  by  an  implied  contract  to  protect ;  and 
on  this  point  he  says :  *'  By  the  defendant's 
contract  with  the  passenger  it  had  under- 
taken to  carry  him  safely  and  treat  him  re- 
spectfully, and  while  a  common  carrier  does 
not  undertake  to  insure  against  iniury  from 
every  possible  danger,  he  does  undertake  to 
protect  the  passenger  from  the  negligence-  or 
wilful  miscohduct  of  its  servants,  wnile  en- 
gaged in  performing  a  duty  which  the  carrier 
owes  to  the  passenger." 

It  will  be  seen  how  radically  different  this 
decision  is  from  those  cases  that  excuse  the 
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master  because  the  act  of  the  servant  was 
wilful  and  malicious. 

The  learned  judge  cites  with  approbation 
the  case  of  Commonwealth  i;.  Powers  (7  Met.) 
and  several  other  cases,  one  of  which  days : 
''A  common  carrier  is  bound,  so  far  as  practic- 
able, to  protect  his  passengers,  while  being 
conveye<^  from  violence  committed  by  strang- 
ers and  co-passengers,  and  he  undertakes 
absolutely  to  protect  them  against  the  mis- 
conduct of  its  own  servants  engaged  in  exe- 
cuting the  contract." 

From  an  examination  of  his  opinion  it  is 
obvious  that  the  dictum  of  the  court  places 
the  liability  of  the  master  upon  the  contract 
he  made  with  the  passenger  to  carry  him 
safely,  rather  than  upon  the  relation 
that  exist  between  master  and  servant, 
which  has  embarrassed  the  courts  in  so 
many  cases.  The  subtle  distinction  between 
what  is  and  what  is  not  within  the  scope  of 
the  servant^s  employment  is  about  as  difficult 
in  some  cases  to  determine  as  to  decide  when 
a  boy  ceases  to  be  a  boy  and  becomes  a  man. 
This  seemed  to  be  the  difficulty  in  the  court 
below,  but  was  disposed  of  in  a  summary  wav 
by  the  court  oi  appeals,  who  placed  the  liabil- 
ity of  the  defendant  as  the  result  of  a  different 
rule  of  the  law.  The  case  of  Isaacs  v.  Third 
Avenue  Railroad  Companv  must  now  be  con- 
sidered as  overruled,  and  a  new  precedent 
established. — Daily  Reporter. 


^  • » 


TRADE  HAMS. 

The  decision  of  the  House  of  Lords  on  the 
thirteenth  of  December,  in  the  case  of  the  Sin- 

Ser  Manufacturing  Company  v.  Loog,  has  at  last 
etermined  a  question  which  has  been  viewed 
with  the  deepest  interest  by  the  large  class  of 
persons  engaged  in  the  manufacture  of  sew- 
ing machines,  and  by  that  still  more  numer- 
ous class  who  daily  use  them,  and  at  the  same 
time  a  finishing  touch  has  been  put  to  a  liti- 
gation which'  has  been  protracted  over  some 
eight  years,  and  has  occupied  no  small  share 
of  the  space  afforded  by  the  various  series  of 
law  reports.  The  really  substantial  question 
was  but  a  short  one,  viz.,  whether  the  plaint- 
iff company  was  or  was  not  entitled  to  tne  ex- 
clusive use  of  (he  name '' Singer"  as  applied 
to  sewing  machines,  but  in  tne  course  ot  the 
litigation  the  important  point  of  law  was 
decided  that  a  trade  name  stands  on  precisely 
the  same  footing  as  a  trade  mark,  in  respect 
o  fits  not  being  necessary  to  an  injunction  to 

S reduce  evidence  of  an  actual  intention  to 
Aceive,  so  long  as  what  has  been  done  is 
likely  to  produce  that  result.  In  the  first  in- 
stance the  company  took  proceedings  against 
a  Mr.  Wilson,  and  after  the  Master  of  the 
Bolls,  affirmed  hj  the  Court  of  Appeal  (2  Ch. 
IHt.  484),  had  dismissed  the  action  without 


hearing  the  defendant's  evidence,  on  the 
ground  that  the  plaintiff  had  shown  no  inten- 
tion to  deceive,  the  House  of  Tx^rds,  on  the 
thirteenth  of  December,  1877,  took  a  different 
view  of  the  point  of  law,  and  remitted  the 
casa  to  the  court  below  to  be  reheard  on  all  the 
evidence:  3  App.  Cas.  376.  This  action  was, 
however,  fated  to  end  in  no  result,  for  the 
defendantceased  to  be  in  a  position  to  con- 
test the  matter  any  further,  and  the  com- 
pany turned  their  attention  to  a  new  an- 
tagonist, the  London  agent  of  a  Berlin 
firm.  The  trial  before  Vice-Chancellor 
Bacon  lasted  this  time  all  but  twenty 
days,  and  a  judgment  entirely  in  favor  of  the 
plaintiff  was  obtained,  but  that  judgment  was 
reversed  by  the  Court  of  Appeal  (18  Ch.  Div. 
396),  and  the  House  of  Lords  has  now  finally 
held,  on  the  fifth  anniversary  of  its  former 
decision,  in  the  language  of  the  Lord  Chancel- 
lor, that  the  phrase  "  Singer  system  "  of  sew- 
ing machines,  whether  scientific  or  not, 
whether  exact  or  loose,  is  used  commonly  by 
the  sewing  machine  trade  to  describe  a  fact, 
and  that,  while  other  manufactures  have  no 
right  to  invade  the  reputation  of  the  com- 
pany, as  manufacturers,  so  neither  has  the  com- 
pany, now  that  its  patents  have  expired,  any 
right  to  claim  a  monopoly  of  &  particular 
pattern  of  machinery,  or  the  reputation  ac- 
quired by  it.  The  result  is,  that  any  one  who 
chooses  to  adopt  the  manufacture  of  machines 
having  the  same  principle  of  working  and 
the  same  external  arrangement  of  parts  as 
those  described  in  the  Singer  patents,  is  at 
perfect  liberty  to  say  that  he  manufactures 
them  on  the  Singer  system.  He  will,  of 
course,  not  be  entitled  to  use  such  a  trade  mark, 
or  to  describe  his  machines  in  his  catalogue 
and  price  lists  in  such  a  way  as  to  represent 
to  even  an  unwary  purchaser  that  thejr  are 
the  production  of  the  successors  in  business 
of  the  inventor. — London  Law  Times, 


Reperted  Gageg. 


KSAirS  ET  AL.  v.  THOKPSOH. 

{Mmne9ota  Su^eme  OourU    December  15,   1882.) 

Rescission  of  8ai.b  —  Judgment  for  value  of 
goods  sold  does  not  always prevent,^The  fact  that  a  ven- 
dor of  goods,  in  ignorance  of  fraud  on  the  part  of  his 
vendee  ooustitatrng  a  ground  for  a  recission  of  the  con- 
tract of  sale,  has  proceeded  to  judgment  against  the 
vendee  for  the  purchase  price  of  the  goods,  will  not 
amount  to  an  affirmance  or  ratification  of  the  contract 
ot  sale  so  as  to  preclude  him  from  rescinding  upon  sub- 
sequent discovery  of  such  fraud. 

Appeal  from  order  of  districts  court,  county 
of  Hennepin,  refusing  a  new  trial. 

Mitchell,  J. 

The  question  presented  by  this  case  for  con- 
sideration is  this :  Does  the  fact  that  a  vendor 
of  goods,  in  ignorance  of  fraud  on  the  part  of 
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his  vendee  sufficient  to  authorize  a  rescission 
of  the  sale,  has  obtained  judgment  asainst  his 
vendee  for  the  purchase  price  of  the  goods, 
amount  to  an  amrmance  or  ratification  of  the 
contract  of  sale  so  as  to  preclude  him  from  sub^ 
sequently  rescinding  upon  discoverv  of  the 
fiaud  ?  It  is  proper  to  remark  that  the  court 
below,  in  deciding  this  (question  in  the  affirm- 
ative^ fortifies  his  decision  by  the  sugges- 
tion that,  although  the  evidence  tended 
to  show  that  the  attorneys,  on  whose 
motion  the  judgments  referred  to  in  this  case 
were  entered,  had  no  notice  of  the  fraud,  yet 
it  did  not  appear  that  their  clients,  the  ven- 
dors, were  at  the  time  in  ienorance  of  the  facts. 
We  do  not  think  that  the  language  of  the  bill 
of  exceptions,  when  considered  in  connection 
with  the  pleadings,  will  sustain  this  sugges- 
tion. 

The  complaint  alleges  that  the  vendors  did 
not  discover  the  fraucT  until  on  or  about  July 
10th,  (the  judgments  by  confession  were  ob- 
tained by  the  attorneys  July  2d,)  and  that 
upon  discovery  of  the  fraud  they  rescinded 
the  contracts  of  sale,  and  that  after  such  dis- 
covery they  have  done  nothing  to  affirm  the 
sales.  The  bill  of  exceptions  shows  that  the 
plaintiffi  introduced  evidence  tending  to  prove 
all^  the  issues  in  the  action,  and  particularly 
evidence  tending  to  show  a  rescission  of  each 
and  every  of  the  sales  of  goods  mentioned  in 
the  complaint.  The  expression ''  tha(  plaint- 
iffs introduced  evidence  to  prove  all  the  issues 
in  action  "  is  perhaps  not  a  very  happy  one, 
but  we  think  it  must  be  construed  as  mean- 
ing, '*  to  prove  their  side  of  the  issues ;"  that 
is  all  the  material  allegations  of  their  com- 
plaint put  in  issue  by  th^  answer.  But  the 
point  made  in  this  suggestion  was  clearly  not 
the  ground  upon  which  the  learned  court  rested 
his  decision.  The  real  groilnd  was  the  sup- 
posed conclusiveness  of  the  judgment  per  se  as 
res  adjudicator  or,  to  put  it  in  the  words  of  the 
court  himself,  "  a  judgment  reeularly  entered, 
settles  the  ultimate  rights  of  the  parties,  and, 
being  a  security  of  a  higher  nature  than  other 
contracts,  merges  all  claims  of  the  parties  re- 
specting the  matters  on  which  it  rests,"  and 
"  if  the  vendor's  rights  to  rescind  were  ended 
by  their  entries  of  judgment,  they  could  not 
be  revived  by  opening  or  setting  aside  the 
judgments  on  their  applications." 

with  all  due  deference  to  these  views  of  the 
very  able  iudge  who  decided  this  case,  we 
think  that  nis  conclusions  rest  upon  a  misap- 
plication of  the  doctrine  of  the  conclusive  ef- 
fects of  judgments  as  res  odjrMdieaia.  Of  course, 
it  is  elementary  that  an  issue,  once  determined 
in  a  court  of  competent  jurisdiction,  is  an  ef- 
fectual bar  to  any  furtn^r  litigation  of  the 
same  matter  by  parties  and  privies,  and  that 
a  judgment  is  conclusive  upon  the  parties 


thereto  in  respect  to  the  grounds  covered  by 
it,  and  the  law  and  facts  necessary  to  upholct 
it.  But  we  fail  to  see  how  the  rignt  of  a  ven- 
dor to  rescind  a  sale  is  in  issue  or  determined 
in  an  action  brought  to  recover  the  purchase 
price  of  the  goods  sold,  or  how  an  attempted 
rescission  after  iudgment  in  such  a  case  is  any 
collateral  attack  upon  the  conclusiveness  of 
such  judgment  as  to  any  matters  determined 
by  it.  There  never  has  been  a  judgment  as  to 
whether  the  goods  were  obtained  by  the  ven- 
dee by  fraud,  such  as  would  give  the  vendor 
the  right  to  rescind.  The  judgment  for  the 
purchase  price  determines  that  there  was  a 
sale  in  fact,  and  as  to  that  it  is,  of  course,  con- 
clusive. But  a  remission  of  the  sale  contro- 
verts none  of  the  facts  in  issue  in  an  action 
for  the  purchase  money,  but,  in  fact,  admits 
them. 

A  rescission  proceeds  upon  the  theory  that 
there  has  been  a  sale,  but  voidable  at  the  op- 
tion of  the  vendor  on  the  ground  of  the  fraud 
of  the  vendee,  and  that,  having  discovered 
this  fraud,  the  vendor  elects  to  avoid  it.  The 
invariable  rule  is  that  this  right  to  rescind  may 
be  exercised  upon  discovery  of  the  fraud,  and 
that  no  acts  in  recognition  of  the  existence  of 
the  contract  of  sale,  done  before  such  discovery^ 
will  amount  to  an  affirmance  or  ratification,  so 
as  to  preclude  the  vendor  from  rescinding 
when  the  grounds  for  rescission  are  disco verecL 
Affirmance  in  ignorance  of  the  facts  authorial^ 
ing  rescission  will  not  prevent  the  affirming 
party  from  afterwards  rescinding.  Pratt  tr. 
Fhilbrook,  41  Me.  132.    Accepting  part  of  the 

Eurchase  money  in  ignorance  of  the  fact  has 
een  often  held  no  ratification.  So  as  to  the 
commencing  an  action  wrider  the  contract  to  re- 
cover the  g^s.  Clough  v.  London  A  N.  W. 
R.  Co.*L.  K.  7Exch.  26. 

Anv  act  of  ratification  of  the  contract,  after 
knowledge  of  the  facts  authorizing  a  rescission, 
amounts  to  an  affirmance  and  terminates  the 
right  to  rescind ;  but  if  done  before  such  knowl- 
edge it  will  have  no  such  effect.  And,  in  our 
opinion,  the  act  of  obtaining  judgment  against 
the  vendee  for  the. purchase  price  stands  in 
that  respect  on  the  same  footing  as  any  other 
.  act  recognizing  the  existence  of  the  contract 
of  sale,  and  must  be  governed  by  the  same  rules. 
The  fact  that  the  original  claim  against  the 
vendee  for  the  price  of  the  goods  is  extin- 
guished by  the  judgment,  is  not  material. 
The  case  is  not  different  in  that  regard  from 
what  it  would  have  been  if  the  vencbr  had  ta- 
ken from  the  vendee  his  own  note  or  the  note 
of  a  third  party,  in  payment  of  the  original 
claim. 

The  point  made  by  respondent,  that  a  notice 
of  rescission  and  a  demand  for  the  goods  could 
not  be  made  until  aAer  these  judgments  were 
vacated  and  annulled,  is  founded  upon  the 
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same  mistaken  theory  as  to  the  conclusiveness 
of  the  judgments  to  which  we  have  already  re- 
ferred. See  Lloyd  o.  Brewster,  4  Paige,  Ch. 
687. 

In  our  judgment,  therefore,  the  court  below 
erred  in  excluding  the  evidence  tending  to 
show  that  these  judgments  were,  on  motion  of 
the  vendors,  after  discovery  of  the  fraud,  va- 
cated and  set  aside,  and  instructing  the  jury 
that  as  to  the  plaintiffs  first,  fourth,  eignth, 
and  twelfth  causes  of  action  they  could  not  re- 
cover. This  should  have  been  submitted  to 
them  for  determination  upon  the  facts  under 
proper  instructions. 

Order  denying  a  new  trial  reversed,  and  a 
new  trial  granted  as  to  the  first,  fourth,  eighth 
and  twelfth  causes  of  action  set  up  in  the  com- 
plaint. 


♦  •  ♦ 


FHTLADWiPHIA,  W.  AVD  B.  B.  B.  CO.  ▼•  BITZEB. 

{Maryland  (hurt  of  AppMla,    April  Term   1882.) 

JiAJLnoAi»-^Neffligenee—AffreemerU  between  Cbrnpa- 
me».  Employee— Oi}-^mploye,  1.  Whatever  effect  an 
af^reement  between  the  several  companies  owning 
oonnecting  lines  of  railroad  may  have  npon  the  par- 
ties thereto,  it  cannot  have  anv  npon  strangers  to  it, 
nor  alter  nor  change  the  relations  of  either  of  them 
towards  third  parties,  nor  have  the  effect  of  making 
those  who  were  employed  and  paid  wages  by  either 
of  the  contracting  parties,  the  co-employes  of  the 
agents  and  workmen  of  the  other  parties,  or  make  the . 
others  liable  eitlier  severally  or  Jointly  for  any  loss  or 
damage  caused  by  the  neglect  of  any  one  of  them  even 
were  the  agreement  silent  in  this  respect.  2.  Where 
an  injury  to  the  employe  of  one  of  the  companies  oc- 
curs on  the  road  of  another  of  the  companies,  and  is 
esQsed  by  the  imperfect  condition  of  the  road,  the 
principle  that  every  emplove  sssumes  the  risk  of  the 
negligence  of  his  co-employes  is  not  applicable  to 
him. 

Appeal  from  Carroll  Circuit  Court. 

Action  in  damages  for  personal  injuries  sus- 
tained by  an  employe,  whereof  he  died.  The 
defendant  company  appealed. 

Orason,  J., 

In  delivering  the  opinion  of  the  court,  said  : 
The  appellant's  second  prayer  seekdan  instruc- 
tion that  the  appellee  was  not  entitled  to  re- 
cover for  the  various  reasons  especially  as- 
signed therefor.  They  are  all  based  on  the 
theory,^  that  if  the  appellant's  ^rack  was  out 
of  repair  and  imperfect  through  its  own  neg- 
lect, and  that  in  consequence  of  such  imper- 
fect condition  of  its  track  Samuel  Bitzer  lost 
his  life,  that  still  the  appellee  was  not  enti- 
tled to  recover,  because  the  said  Bitzer  was  a 
oo-employe  of  the  appellant's  employes. 
This  theory  is  based  upon  the  agreement,  set 
out  in  the  record^  between  the  New  Jersey 
Railroad  and  Transportation  Company,  the 
Camden  and  Amboy  Railroad  and  Transpor- 
tation Company,  the  Philadelphia  and  Tren- 
ton Railroful  Company,  parties  of  the  first 
]Mirt,  the  Philadelphia,  Wilmington,  and  Bal- 
timore Railroad  Company,  the  appellant,  of 
the  second  part  and  the  Baltimore  and  Ohio 


Railroad  Company  of  the  third  part.  This 
agreement  was  entered  into  for  the  purpose  of 
securing  comfort,  speed,  and  safety  in  the 
through  passenger  travel  between  New  York 
and  Washington,  and  to  secure  harmonvof  ac- 
tion between  said  parties  to  accomplish  that 
object.  Whatever  effect  this  agreement 
might  have  upon  the  parties  to  it,  it  could  not 
have  any  upon  strangers  to  it,  nor  alter  nor 
change  the  relations  of  either  of  them  towards 
third  parties,  nor  have  the  effect  of  making 
those  who  were  emplo^^ed  and  paid  wages  by 
either  of  the  contracting  parties  the  co-em- 
ployes of  the  agents  and  workmen  of  the  other 
parties,  nor  make  the  others  liable,  either  sev- 
erally or  jointly,  for  any  loss  or  damage  caused 
by  the  neglect  of  any  one  of  them,  even  had 
the  agreement  been  silent  in  this  respect.  But 
in  order  to  ^uard  against  any  such  result  the 
agreement  itself  expressly  provides  that  "  if 
an  accident  shall  happen  whereby  damages  to 
persons  or  propertv  shall  be  incurred,  the 
partv  on  whose  roaa  the  same  shall  happen 
shall  alone  be  responsible."  The  roaa  on 
which  the  accident,  which  is  the  cause  of  this 
suit,  happened,  is  admitted  to  be  the  road  of 
the  appellant.  The  principle  invoked  in  fa- 
vor of  the  first  prayer  is  that  every  employe 
assumes  the  risk  of  the  negligence  'of  his  co- 
employes.  Samuel  Bitzer  was  not  employed 
or  paid  by  the  appellant,  but  was  employed 
by  the  Baltimore  and  Ohio  Railroad  Companv, 
and  therefore  this  principle  is  not  applicable 
to  him.    Judgment  affirmed. — Reporter. 

WALTOH  ▼.  BOOTH. 
{Siqfreme  Cburt  of  Louiaiana,    May,  1S82.) 


Daxaoes— JtftMcUre  by  Drxiggivt— Injury  to  PaJtienlt, 
A  druffgiat  is  Uable  in  damages  for  injuries  which 
occur  by  irason  of  a  sale  by  him  of  a  poisonous  drug 
for  a  beneficial  medicine. 

Appeal  from  the  Parish  ui  j!iast  Baton 
Rouge. 

The  action  is  for  110,000  damages.  The  de- 
fendant is  a  druggist,  and  gave  a  dose  of  sul- 
phate of  zinc,  a  deadly  poison,  instead  of 
epsom  salts,  to  a  customer  who  was  then 
pregnant,  and  who,  with  the  oflbpring,  sub- 
seqently  died,  in  consequence,  as  alleged,  of 
the  poison.  The  plaintiflb  are  the  parents  of 
deceased.  The  defendant  had  judgment,  and 
plaintiffs  appealed. 

Bermudez,  C.  J. 

Indeiiverinff  the  opinion  of  the  court,  said: 
It  may  well  be  that  plaintiflb'  daughter  did 
not  miscarry  and  die  from  the  effects  of  the 
administered  sulphate  of  zinc;  that  those 
fatal  results  were  occasioned,  by  a  severe 
attaick  of  erysipelas,  as  was  testifiea  to  by  the 
physicians  heard  in  the  case :  but  it  is  no  leas 
true  that,  by  reason  of  the  takine  of  the 
dose  of  sulphate  of  zinc,  she  endured  lasting 
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and  great  pain  and  sufiforinff,  retching,  and 
vomiting,  for  which  she  woula  have  been  en- 
titled to  damages  had  she  recovered. 

That  the  defendant  was  greatly  negligent 
is  apparent.  In  the  discharge  of  their  func- 
tions, druggists  and  apothecaries,  persons 
dealing  in  drues  and  medicines,  should  be  re- 
quired not  only  to  be  skillful,  but  also  ex- 
ceedingly cautious  and  prudent,  in  view  of 
the  terrific  consequences  which  may  attend, 
as  they  have  not  unfrequently  in  the  past, 
the  least  inattention  on  their  part.  Cooley  on 
Torts,  pp.  75,  76,  648,  649.  All  persons  who 
deal  with  deadly  poisons  are  held  to  a  strict 
accountability  for  their  use.  The  highest 
degree  of  care  known  among  practical  men 
must  be  used  to  prevent  injury  from  the  use 
of  such  poisons.  A  druggist  is  undoubtedly 
held  to  a  special  degree  of  responsibility,  for 
the  erroneous  use  of  poisons,  corresponding 
with  his  superior  knowledge  of  the  business. 
6  N.  Y.  397 ;  13  B.  Monr.  219 ;  Shearman  A 
Redfield  on  Neg.  §5Q2.  It  is  difficult  to  find 
an  acknowledged  correct  standard  by  which 
damages,  in  cases  like  the  present  one,  can 
be  measured.  Shearman  &  Kedfield  on  Neg. 
S606;  C.  P.  686.  In  McCubbin  v.  Hastings, 
27  An.  713,  which  was  a  suit  by  a  husband, 
and  father  of  a  minor  child,  against  a  drug- 
gist for  substituting  spirits  of  camphor  for 
camphor  water,  usra  for  the  purpose  of  an 
enema,  the  court  thought  itseif  justified  to 
allow  12,500.  In  the  present  case  the  sufier- 
ings  of  the  plaintifis'  daughter,  unmistakably 
occasioned  by  the  taking  of  the  sulphate  of 
zinc,  although  not  apparently  as  intense  as 
those  in  the  McCubbin  case,  were  certainlv 
considerable.  30  Ga.  241*  8  Grav,  45;  11 
Foster,  119.  From  theeviaence  berore  us,  we 
think  the  verdict  of  the  jury  manifestly 
erroneous  in  not  allowing  the  plaintifis  rea- 
sonable damages,  which,  we  think,  should  be 
asssesed  at  S1,000.  Judgment  ordered  for 
plaintiff  forSl,000. — Reporter, 
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DICX80H  ▼.  HAKBI8. 

{Iowa  Supreme  Oourt,) 

Pbomissobt  NoTB~Paro<  Ewdenee  of  Oontempora- 
neouM  Agreement  not  Admiesibie. — A  defendant,  while 
admitting  tnat  he  executed  a  proimssory  note  with 
foil  knowledge  of  its  terms,  and  of  every  fact  con- 
nected with  iC,  cannot  by  parol  contemporaneous  tes- 
timony transform  such  note  into  a  mere  memoran- 
dum or  receipt  for  money.  Where  the  receipt  of  the 
money,  at  the  time  of  the  execution  of  the  note,  is 
admitted,  parol  evidence  to  show  a  contemporaneous 
agreement  that  would  transform  the  note  into  a  re- 
ceipt cannot  be  admitted  un«tef  nretext  of  proving 
that  the  note  was  without  consideration.  Nor  can 
tlie  payment  of  the  money  at  the  plaintiff's  request, 
aooording  to  the  contemporaneous  agreement,  be 
shown  to  prove  a  set-off  in  a  suit  on  such  note. 

The  plaintiff  brings  this  action  to  recover 
of  the  defendant  the  amount  of  a  promissory 
note  executed  by  the  defendant  to  the  plaint- 


iff for  S200,  dated  December  21,  1870,  payable 
twelve  months  after  date,  with  interest  at 
eight  per  cent.,  and  upon  which  are  several 
indorsements    of  credits,  aggregating   S13& 
Thedefendant  answered,  admitting  the  exe- 
cution of  the  note,  and  alleging  that  on  the 
day  of  its  execution  the  plaintiff,  on  his  own 
motion,  gave  the  defendant  S200,  which  he 
requested  the  defendant  to  carry  from  Ohio  to 
Washington,  Iowa,  and  apply  it  in  discharge 
of  a  judgment  against  the  plaintiff's  son,  and 
defendant  took  the  money,' promising  that  he 
would  so  apply  it ;  that  said  note  was  executed 
as  a  memorandum  to  show  that  said  money 
had  been  so  received,  and  as  a  guaranty  that 
it  should  be  so  applied  ;  that  defendant  took 
said  money  to  Washington,  and  applied  it  as 
requested  in  payment  of  said  judgment;  and 
that  by  his  so  applying  it  immediately  after 
the  execution  of  said  note  h^  fully  satisfied 
the  same.    The  defendant,  for  answer,  savs 
that  near  the  time  of  the  date  of  said  note  he 
paid  for  the  plaintiff,  at  his  instance  and  re- 
quest, S200  on  a  judgment  against  the  plaint- 
iff's son,  which  should  be  applied  in  payment 
of  the  note,  and  as  an  off-set  thereto.    The 
cause  was  tried  to  a  jury,  which  was  directed 
by  the  court  to  return  a  verdict  for  the  plaint- 
iff.   The  defendant  appeals. 

Pay,  J. 

1.  The  execution  of  the  note  and  the  receipt 
by  the  defendant  of  S200  from  the  plaintiff, 
at  the  time  the  note  was  executea,  are  ad- 
mitted. The  plaintiff's  son  is  the  defendant's 
son-in-law.  The  defendant's  counsel  produced 
the  defendant  as  a  witness,  and  proposed  to 
prove  by  him  that  the  plaintiff,  having  been 
informed  by  the  defendant  of  the  plaintiff's 
son's  necessities,  gave  the  defendant,  at  the 
time  of  the  execution  of  the  note  in  suit,  $200, 
for  which  the  note  was  executed,  and  requested 
the  defendant  to  apply  that  amount  of  money 
for  the  plaintiff  in  discharge  of  adebtagainst 
the  plaintiff's  son  in  Iowa;  that  witness  took 
the  money  and  brought  it  to  Iowa,  and  applied 
it  as  requested  in  payment  of  a  judgment 
against  the  plaintiff's  son;  and  that  the  note 
was  given  upon  this  consideration  alone,  and 
was  not  intended  between  the  parties  to  oper- 
ate as  a  note,  but  merely  as  a  memorandum  of 
the  amount  of  money  received,  and  that  it 
was  agreed  at  the  time  the  note  was  made 
that  the  payment  of  the  mohey  in  the  way 
agreed  upon  should  be  a  satisfaction  of  the 
note.  This  proffered  testimony  was  rejected. 
It  is  to  be  oHserved  that  the  defendant  does 
not  allege  in  his  answer,  nor  propose  to  show, 
that  the  note  never  had  any  legal  existence, 
by  reason  of  fraud,  accident,'or  mistake,  or  for 
want  of  due  execution  and  delivery,  or  for 
anv  illegalitv  in  the  subject-matter. 

t'he defendant,  while  admitting  that  he 
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ecuted  the  note  with  full  knowledge  of  its 
terms,  and  of  every  fact  connected  with  it, 
seeks  by  parol  contemporaneous  testimony  to 
transform  the  note  into  a  mere  memorandum 
or  receipt.  That  he  cannot  do  this  seems  to 
us  almost  too  plain  for  discussi6n.  In  the  sec- 
ond volume  of  Parsons,  Notes  &  Bills,  501,  it 
is  said :  '^  If  the  defendant  endeavors  to 
prove  an  oral  bargain  between  himself  and 
the  plaintiff,  which  differs  in  its  terms  from 
the  written  note,  it  will  then  be  remembered 
that  it  is  a  firmly  settled  principle  that  parol 
evidence  of  an  oral  agreement  alleged  tohave 
been  made  at  the  time  of  the  drawing,  mak- 
ing or  indorsing  of  a  bill  or  note  cannot  be 
permitted  to  vary,  qualify  or  contradict,  to 
add  to  or  subtract  from  the  absolute  terms  of 
the  written  contract.  The  exceptions  to  this 
rule  are  cases  of  fraud,  illegality,  or  want  of 
consideration."  Onpage507of  the  same  work  it 
is  said :  "  Parol  evidence  of  a  contemporaneous 
agreement  that  a  note  in  the  usual  form  was 
intended  to  stand  in  place  of  a  receipt,  and 
that  the  sum  for  which  it  was  given  was  in- 
tended as  payment  of  a  prior  debt  of  the  de- 
fendant's father,  is  not  admissible."  On  page 
525  of  the  same  work  is  this  language :  '^  An 
instrument  which  has  the  form  of  a  promis- 
sory note,  but  was  never  executed  or  received 
as  such,  may  be  shown  by  parol  to  represent 
a  different  bargain  from  the  one  its  terms  im- 
port. But  in  a  note  in  the  usual  form,  and 
regularly  delivered,  parol  evidence  cannot 
properly  be  admitted  to  prave  any  special 
purpose  directly  repugnant  to  the  terms  of 
the  note."  In  harmony  with  this  rule,  and 
illustrative  of  it,  see  the  following  cases  in 
this  court :  Atherton  v.  Dearmond,  33  Iowa, 
353 ;  Atkinson  v,  Blair,  38  Iowa,  156 ;  Barhydt 
V.  Bonney,  55  Iowa,  777.  See,  also,  Daniel, 
Neg.  Inst.,  §  80. 

The  case  of  Billings  v.  Billings,  10  Gush. 
178,  is  directly  in  point,  and  holds  that  parol 
evidence  is  not  admissible  to  show  that  a 
promissory  note-  in  the  usual  form  was  in- 
tended as  a  receipt.  See,  also,  Underwood  v. 
Simonds,  12  Mete.  275 ;  Svlvester  v.  Staple,  44 
Me.  496;  Cooper  v.  Tappan,  4  Wis.  362,  369; 
Hightower  v.  Ivy,  2  Porter,  Ala.  f308:Cupuy 
V.  Gray,  Minor,  357.  The  case  of  Seals  v. 
Seals,  20  Ind.  163,  relied  upon  bv  appellant, 
is,  we  think,  opposed  to  the  weight  or  author- 
ity, and  unsustainable  upon  principle. 

The  case  of  Grierson  i?.  Mason,  60  N.  Y. 
394,  is  distinguishable  from  the  case  at  bar. 
In  that  case  it  was  held  competent  to  prove 
that  a  writing  drawn  by  the  defendant  and 
executed  by  the  plaintiff's  assignor  was  de- 
livered to  a  third  party  to  enable  the  defend- 
ant to  obtain  advances  on  goods,  and  was  not 
intended  as  a  contract  between  the  parties 
thereto,  nor  as  modifying  a  parol  agreement 


before  that  time  entered  into.  The  case  falls 
short  of  holding  that  an  instrument  on  its 
face  a  promissory  note,  duly  executed  and  de- 
liverea,  may  be  shown  oy  parol  evidence 
to  be  a  mere  receipt,  and  not  to  constitute, 
as  its  terms  import,  an  agreement  to  pay 
money. 

The  following  pertinent  language  is  found 
in  2  Parsons,  Notes  ifc  Bills,  502  :  "  The  obvi- 
ous inference  must  be  that  all  that  the  par- 
ties did  in  fact  agree  to  was  put  into  due  writ- 
ten form,  and  that  all  collaterals  and  append- 
ages, concerning  which  there  was  merely  con- 
versation, was  precisely  what  they  could  not 
agree  upon.  This,  of  course,  is  not  always 
the  true  inference,  but  it  is  of  necessity  the 
legal  inference,  and  the  rule  that  an  absolute 
note  x^annot  be  varied  by  evidence,  is  held  in 
equity  as  in  law." 

If  the  defendant  in  this  case  sii^^ly  intended 
to  acknowledge  the  receipt  of  $200,  to  be  de- 
livered to  plaintiff's  son,  as  is  claimed,  it  is 
incredible  that  he  should,  instead  of  a  receipt, 
have  executed  his  promissory  note,  payable  in 
twelve  months,  witn  interest  at  eight  per  cent. 
It  is  apparent  that  to  admit  such  evidence  as 
was  offered  in  this  case  would  render  written 
instruments  of  little  value,  and  open  wide  the 
door  for  fraud  and  perjury. 

2.  It  is  said,  however,  that  the  proffered  tes- 
timony tended  to  show  a  want  of  consideration 
for  the  note.  The  defendant  admits  that  he 
received  S2'00  from  the  plaintiff  when  he  exe- 
cuted the  note.  The  fact  of  the  receipt  of  this 
money,  in  connection  with  the  contempora- 
neous* execution  of  the  note,  raises  a  legal  pre- 
sumption that  the  $200  constituted  the  consid- 
eration of  the  note.  To  rebut  tnis  presump- 
tion, the  defendant  claims  that  he  may  prove 
a  contemporaneous  agreement,  showing  the 
transaction  to  be  altogether  different  from 
what  the  law  imports,  and  which  would,  in 
fact,  transfer  the  note  into  a  mere  memoran- 
dum of  a  different  agreement.  This  cannot  be 
done  under  pretext  of  showing  a  want  of  con- 
sideration. The  cases  of  Atherton  o.  Dear- 
mond and  Barhydt  v,  Bonney  bear  directly 
upon,  and  are  decisive  of,  this  question. 

3.  It  is  claimed  that  the  defendant,  as  an 
offset  to  the  note,  should  have  been  allowed  to 
prove  the  payment  of.|200  to  the  use  of  the 
plaintiff's  son  at  the  plaintiffs  request.  But 
for  authority  to  make  this  payment  the  defend- 
ant comes  back  to  the  parol  agreement  made 
at  the  time  of  the  execution  of  the  note.  It  is 
not  claimed  that  any  request  was  made  of,  or 
authority  was  given  to,  the  defendant  to  pay 
$200  to  the  plaintiff's  son,  other  than  whatoo- 
curred  when  the  note  was  executed.  It  is 
clear  that  to  admit  such  proof  would  altogether 
defeat  the  purpose  of  the  note. 

Affirmed. 
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WABDIE  ▼.  OOVVTT  COmnaSIOHSBS.    Fib.  6, 188S. 

OORBTXTUTZOKAL    LAW— TAXATION    FOR  PUBOHASS  OF 

Toll  RoADa,  and  Rbfiindinq  Asskbsxbnts. 

The  levying  of  taxes  by  the  coanty  oominiaeioners, 
under  the  statute,  for  the  purchase  of  toll-roads  in 
order  to  make  them  free  to  the  public,  is  a  constitu- 
tional exercise  of  the  taxing  iK>wer.  So,  also,  is  the 
levying  of  a  tax  to  refund  assensments  as  provided  for 
in  section  8501  of  the  revised  Rtatutes 

Reserved  in  the  District  Court  of  Clark 
County. 

The  questions  in  this  case  arise  upon  the 
general  demurrer  of  the  defendants  to  the 
plaintiff's  petition,  which  asks  an  injunction 
restraining  the  defendants  from  making  a  con- 
tract for  the  purchase  of  four  milesof  turnpike 
road  in  the  south-east  part  of  the  county  of 
Clark,  and  from  issuing  oonds  and  levying  a 
tax  to  pay  for  the  same  and  for  refunding  as- 
sessments, under  Sections  3498,  3499,  3500, 
3501,  of  the  Revised  Statutes,  as  amended 
March  25,  and  April  12.  1880,  (vol.  77,  pp. 
88  and  187.) 

These  statutes  provide,  in  substance,  that 
upon  the  petition  of  fifty  free-hold  citizens  of 
the  county,  the  question  of  purchasing  all  or 
any  of  the  toll  roads  of  the  county  shall  be  sub- 
mitted to  a  popular  vote,  an^  if  the  proposition 
carries,  there  shall  be  appointed  three  apprais- 
ers to  make  a  valuation  of  each  of  the  toll  roads 
of  the  county  and  those  parts  of  toll  roads, 
which  may  lie  within  the  county,  and  return 
the  same  to  the  board  of  county  com  missoners, 
who,  if  the  report  bo  satisfactory  and  be  ap- 
proved as  to  all  or  any  road  or  parts  thereof, 
shall  cause  an  entry  to  that  efiect  to  be  made 
in  their  journal,  ana  may  thereupon  purchase 
the  same  at  a  price  not  exceeding  such  valu- 
ation, and  thereupon  such  roads  shall  become 
free  roads  and  be  kept  in  repair  in  the  manner 
prescribed  in  Chapter  X,  Title  7,  pt.  2,  of  the 
Kevised  Statutes.  That  in  order  to  pay  for 
such  roads  or  parts  of  roads,  and  for  refunding 
assessments  to  residents  of  the  county  who 
have  been  or  may  be  assessed  for  improved 
roads  under  the  act  of  March  29,  1867,  or  the 
acts  amendatory  thereof  or  supplementary 
thereto,  who  are  required  to  pay  taxes  for  the 
purchase  of  the  toll  roads,  the  commissioners 
are  directed  to  issue  bonds  for  the  amount  of 
said  purchase,  and  an  amount  sufficient  to  re- 
fund said  assessments  and  to  levy  taxes  to  pay 
the  bonds. 

The  petition  avers,  "That  said  Board  of 
Commissioners  of  said  county  are  proceeding 
to  purchase  the  said  turnpike  roads,  and  to  is- 
sue bonds  for  the  payment  of  the  same,  and  for 
the  refunding  of  tne  said  assessments  for  im- 
proved roads,  and' to  levy  taxes  upon  the  real 
and  personal  property  of  said  county  for  the 


payment  of  the  same,  without  regard  to  whether 
the  same  be  required  b^  the  public  welfare, 
and  because,  as  they  claim,  the  said  statutes  of 
Ohio  peremptorily  require  them  to  do  so,  pro- 
vided the  said  turnpike  roads  be  appraisMMl  at 
a  fair  value,  and  that,  unless  restrained  by  the 
order  of  this  court,  they  will  proceed  to  buy 
said  turnpike  roaas  at  an  aggregate  price  of 
not  less  tnan  forty  thousand  dollars,  and  issue 
bonds  therefor,  and  lew  a  tax  to  pay  for  said 
bonds  and  interest,  an<f  for  the  refunding  of 
the  assessments  as  provided  in  Section  3501,  of 
the  Revised  Statutes  of  Ohio,  which  said  tax, 
if  allowed  to  be  levied,  will  be  partial  and  un- 
equal, and  will  not  be  levied  upon  the  prop- 
erty of  said  county  at  a  uniform  rate,  ana  will 
be  unconstitutional  and  beyond  the  authority 
of  said  defendant  to  levy." 

The  petition  states  that  the  said  turnpike 
roads  now  confer  every  benefit  upon  the  puolic 
which  an  improved  road  can  confer  excepting 
the  exemption  of  the  traveler  upon  the  road 
from  the  payment  of  toll. 

Also  that  the  Commissioners  have  had  ap- 
praised and  are  about  to  purchase  a  part  of  a 
turnpike  road,  four  miles  in  length,  lying  be- 
tween the  villiaseof  South  Chaneston  and  the 
south  line  of  saia  county,  and  prays  that  they 
be  restrained  from  making  sucn  purchase,  and 
from  issuing  bonds,  etc.,  and  from  purchasing 
any  other  of  the  toll  roads  of  the  county  or 
parts  thereof,  under  said  statutes. 

In  the  court  of  common  pleas  a  perpetaal 
injunction  was  granted.  On  appeal,  the  dis- 
trict reserved  the  case  for  decision  by  this 
court. 

White,  J. 

The  only  ground  upon  which  the  proceed- 
ings of  the  County  Commissioners  are  sought 
to  be  enjoined,  is  that  the  statutes  under  which 
such  proceedings  are  had  is  unconstitutional. 
No  objection  is  made  that  the  proceedings  are 
not  in  accordance  with  the  statutes. 

The  validity  of  the  statutes  are  sought  to  be 
impeached  on  two  grounds. 

1.  That  the  taxes  that  the  Commissioners 
are  required,  by  the  statute,  to  levy  for  the 
payment  (rf  the  turnpike  roads  which  they  are 
about  to  purchase,  is  not  levied  for  a  public 
purpose. 

Tne  basis  on  which  counsel  rests  this  propo- 
sition is  that  the  turnpike  roads  .are  already 
highways  for  public  use ;  and  that  the  only 
effect  of  the  purchase  is  to  relieve  those  asing 
them  from  the  payment  of  tolls  and  to  subject 
the  roads  to  public  mi^nagement. 

It  seems  plain  to  ua  that  the  acoompliah- 
ment  of  these  ends  is  the  securing  €i  a  public 
purpose. 

It  transfers  the  proprietary  interests  of  the 
former  owners,  the  turnpike  companies^  to  the 
county,  to  be  controlled  by  public  autborityt 
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and  opens  the  roads  to  the  use  of  the  public 
without  V^harge. 

2.  The  second  ground  on  which  the  pro- 
ceedines  are  sought  to  be  impeached,  is  that 
the  refunding  of  assessments  under  Section 
3501  of  the  Revised  Statutes,  is  in  conflict  with 
Sec.  2  Art.  12  of  the  Constitution,  which  re- 
quires taxes  to  be  levied  by  a  uniform  rule 
upon ''all  real  and  personal  property,  accord- 
ing to  its  true  value  in  money." 

The  section  of  the  revised  statutes  referred 
to,  provides  that  for  the  payment  of  the  roads 
ana  for  the  refunding  of  assessments  as  therein- 
after specified,  **  the  commissioners  shall  levj^ 
annually,  on  the  taxable  property  of  such 
counties,  in  addition  to  the  taxes  they  are 
otherwise  authorized  to  lew,  such  sum  as  will 
full}'  p«iy  such  bonds  and  the  interest  thereon, 
and  for  tlie  refunding  such  assessments."  The 
persons  to  whom  the  assessments  are  to  be  re- 
funded are  thus  described  in  the  section :  '*all 
persons  risident  of  such  counties  who  have 
paid  or  may  pay  any  assessment  for  the  con- 
struction of  any  roads  under  the  act  of  March 
29,  1867,  or  the  acts  amendatory  thereof  or 
Bupplementory  thereto,  which  road  has  not 
been  convorteH  into  a  toll  road,  and  who  are 
required  to  pay  the  tax  levied  for  such  purpose, 
or  any  part  thereof,  shall  be  entitled  to  nave 
repaid  to  them,  out  of  any  tax  they  are  re- 
quired to  pay  for  such  purchase,  the  amount 
of  such  assessment  so  paid  by  them,  which  re- 
payment shall  in  no  instance  exceed  the 
amount  of  such  tax  they  may  have  so  paid; 
^  *  *  and  in  no  instance  shall  a  greater 
amount  be  refunded  to  any  person  than  the 
assessment  paid  by  him,  and  no  tax  shall  be 
refunded  but  on  the  order  of  the  auditor;    * 

• 

All  the  taxes  the  commissioners  are  author- 
ized to  levy,  as  well  the  amount  to  be  refunded 
aa  the  amount  to  be  paid  as  the  price  of  the 
roads,  are  required  to  be  levied  al^e  on  all  the 
taxable  property  in  the' county.  There  is, 
therefore,  no  lacK  of  uniformity  in  the  levv ; 
hence  the  only  Question  is  whether  the  tax  for 
the  refunding  of  the  assessments  can  be  consti- 
tutionally levied.  The  roads  which  such  as- 
sessments were  made  to  construct  were  in  their 
nature  similar  to  turnpike  roads ;  they  were 
built  not  by  general  taxation,  but  bv  special 
assessments  on  the  laiid-owners  in  the  vicin- 
ity ;  and  the  ri|;ht  to  have  the  assessments  re- 
funded only  exists  when  such  roads  have  not 
been  converted  into  toll  roads.  In  adopting 
the  policy  of  allowing  the  counties  to  purchase 
the  toll  roads,  by  general  taxation,  for  the  pur- 
pose of  making  such  roads  free,  it  was  deemed 
unjust  by  the  legislature,  not  to  make  provis- 
ion for  refunding  assessments  to  those  wno  had 
been  reouired  to  pay  them  for  the  construction 
of  such  free  roads.    It  was  to  avoid  such  injus-| 


tfce  that  the  provision  in  question  was  made. 
There  was  no  legal  obligation  prior  to  the  pas- 
sage of  the  act  in  question  to  refund  the  assess- 
ments ;  but  the  justice  of  doing  so  arose  from 
the  inaugiiration  and  enforcement  of  the  new 
policy.  The  power  of  taxation  is  not  limited  to 
the  payment  of  legal  claims,  but  extends  to 
those  founded  onl}*^  in  justice  and  moral  obli- 
gation. State  ex.  rel.  v.  Huffman,  35  Ohio  St. 
435 :  The  State  ex.  rel.  v.  The  City  of  Circle  ville, 
20  Id,  362 :  Board  of  Education  v.  McLandsbor- 
ough,  36  /(/.  227;  The  State  ex.  rel.  v.  Board  of 
Education, //nfe,  p.  3 ;  The  People  ex.  rel.  v.  Burr, 
13  Cal.  343 ;  Beals  v.  Amador  county,  35  Cal. 
625. 

The  fact  that  the  refunding  tax  is  limited 
to  resident.s  of  the  county  who  have  paid  as- 
sessments, does  not  affect  the  question  of  the 
pMDwer  of  the  legislature  to  authorize  the  tax. 
That  is  a  question  c  i!;islative  discretion  as 
to  the  extent  to  whicu  the  po^ver  shall  be  ex- 
ercised. The  act  cannot  be  held  invalid  on 
the  giound  that  the  legislature  have  not  pro- 
vided for  all  who  might  or  ought  to  have  been. 

The  case  of  Fields  v.  The  Commissioners  (36 
Ohio  St.  476),  on  which  plaintiffs  rely,  was  de- 
cided on  the  ground  that  the  act  there  in  ques- 
tion did  not  require  all  the  real  and  personal 
property  to4>e  taxed  by  a  uniform  rule, accord- 
ing to  its  true  value  in  money.  We  have 
shown  that  this  objection  does  not  apply  to  the 
present  case. 

Demurrer  sustained  and  petition  dismissed. 

[To  appear  in  38  Ohio  St.] 


♦ » 


KOBOAV  '▼.  XmrST.    Ft bnurj  6,  18SS. 
\p  Levy  ON  RsAL  Estate— EifTRT  Not  Nbcbssary.  2. 
Indorsement  of  Levy  on  Execution  from  For- 
BiON    County    Sufficient.    3.  Assignee    takes 
Real  Estate  Subject  to  Valid  Liens. 

1»  No  entry  by  the  sheriff  upon  real  estate  is  neces- 
sary to  constitute  a  valid  levy  thereon. 

2.  The  levy  of  an  execution  from  another  county, 
when  indorsed  on  the  execution,  and  before  entry 
thereof,  as  required  by  the  act  of  IBSO  (2  S.  «k  C.  1402), 
is  complete. 

3;  Under  a  deed  of  freneral  assignment  for  the  bene- 
fit of  creditors,  the  assignee  takes  the  real  estate  sub- 
ject to  all  valid  liens  existing  ihereon  against  the  as- 
signor. 

LONGWORTH,  J. 

The  decision  in  this  case  depends  entirely 
upon  legal  issues,  the  Judgment  below  having 
been  rendered  upon  demurrer.  The  facts  of 
the  case  are  correctly  stated  in  the  brief  of 
the  plaintiff  in  error,  and  are  as  follows : 

On  October  tenth;  1878,  Gray  &  Smith  ob- 
tained a  Judgment  in  the  Court  of  Common 
Sleas  of  Cuyahoga  County,  against  A.  W.  An- 
erson  and  others,  and  execution  was  at  once 
issued  thereon  to  the  sheriff  of  Belmont 
county.  On  the  twelfth  day  of  October,  1878, 
the  sheriff  without  leaving  St.  Clairsville. 
twelve  miles  distant  from  Bellaire,  endorsea 
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upon  the  writ  of  execution  in  his  hands,  that 
for  want  of  goods  and  chattels  whereon  to 
lev^,  he  levied  upon  certain  real  estate,  de- 
scribing the  town  lots  in  Bellaire,  as  the  prop- 
erty of  A.  W.  Anderson.  But  no  record,  other 
than  this,  was  made  in  the  sheriff's  office; 
and  no  entry  of  any  kind  was  made  on  the 
foreign  execution  aocket,  until  after  the  fil- 
ing of  the  assignment  deed  hereinafter  men- 
tioned. On  the  twelfth  day  of  October,  1878, 
there  was,  in  Belmont  count}^  belonging  to 
A.  W.  Anderson  and  his  co-defendants,  per- 
sonal property  subject  to  levy,  amply  suffi- 
cient to  satisfy  Raid  execution.  On'  the 
twenty-first  day  of  October,  1878,  A.  W.  An- 
derson made  an  assignment  for  the  benefit  of 
creditors,  and  his  assignment  deed  was  duly 
filed  with  the  probate  judge  the  same  day, 
and  the  assignee  gave  bond  and  qualified  ac- 
cording to  law  ;  and  as  such  assignee  brought 
this  suit.  At  the  time  this  suit  was  brought, 
the  sherifi'had  made  no  return  of  any  of  his 
proceedings  under  said  execution  to  the  court 
from  whicli  the  execution  issued. 

The  suit  was  to  enjoin  the  sheriff  from  sell- 
ing the  land  under  this  execution.  The  pe- 
tition of  plaintiff  was  dismissed  in  the  court 
of  common  pleas,  and  judgment  rendered  for 
defendant,  which  judgment  was  afterwards 
affirmed  in  the  district  court. 

It  seems  to  us  that  the  decision  of  this  case 
depends  entirely  upon  the  question  whether 
the  endorsement  by  the  sheriff  upon  the  writ 
of  execution  constituted  in  itself  a  valid  levy 
upon  the  land.  The  doctrine  is  well  settled 
tnat  in  respect  to  real  estate,  the  assignee  for 
the  benefit  of  creditors,  stanas  in  the  shoes  of 
his  assignor  and  takes  no  greater  estate  than, 
that  held  by  him.  He  takes  subject  to  all 
liens  and  incumbrances  existing  at  the  time 
of  the  assignment,  and  is  not  to  be  regarded 
in  equity  as  a  bonafide  purchaser  without  no- 
tice. See  Burrill  on  Assignment,  §  391,  and 
numerous  cases  cited  in  the  notes  to  the  third 
edition. 

By  force  of  statute,  an  entry  by  the  sheriff 
upon  the  foreign  execution  docket  operates 
as  notice  to  the  world,  and  its  omission  in  the 
present  case,  whatever  might  be  its  effect  as 
against  a  bona  Jide  purchaser  without  actual 
notice,  it  is  plain  that  no  advantage  can  be 
taken  of  it  by  the  assignor  who  can  not  pro- 
tect himself  by  want  of  notice,  either  actual 
or  constructive. 

Neither  can  the  assii^nor  complain  that  at 
the  time  of  the  levy  he  was  possessed  of  per- 
sonal property  sufficient  to  satisfy  the  judg- 
ment. Ilhe'did  not  choose  to  apply  such 
property  to  its  payment,  he  can  not  complain 
that  the  sheriff,  failing  to  find  goods  and  chat- 
tels whereon  to  levy,  proceeded  to  levy  upon 
land. 


Was,  then,  this  levy  a  valid  one?  Clearly 
it  wa.s,  unless  under  one  statute  the  expression 
'*  seized  in  execution  "  shall  be  construed  as 
making  an  actual  seizure  of  some  kind  essen- 
tial. See  75  O.  L.  680,  Sec.  4.  In  Gwynne 
on  Sheriffs,  308,  the  law  is  stated  thus :  "  No 
entry  by  an  officer  on  real  estate  is  necessary 
to  constitute  a  levy.  The  officer  may  remain 
in  his  own  office  and  not  even  go  within  view  of 
the  land — he  need  not  seize  upon  any  twig, 
turf  or  other  part  thereof  as  symbolical  of  the 
whole.  His  endorsement  upon  the  execution 
of  a  levy  will  constitute  one  to  all  intents  and 
purposes.*' 

From  the  time  that  a  valid  levy  is  made 
the  land  is,  in  legal  sense,  "  seized  inexecuiiaa^^ 
that  is,  rendered  liable  for  its  satisfaction. 
Nowhere  in  the  statutes  is  the  officer  directed 
to  make  any  actual  seizure,  which  it  would 
seem  could  only  be  done  by  taking  possession 
of  the  land  and  ousting  the  judgment  debtor. 
It  would  be  contrary  to  all  previous  notions 
concerning  the  duties  of  such  officers  to  hold 
that  prior  to  sale  or  appraisment,  and  upon 
the  mere  receipt  of  the  writ  it  becomes  their 
duty  to  enter  upon  the  debtor's  land  and  take 
possession. 

Judgment  affirmed. 

[To  appear  in  38  Ohio  St.] 


♦  ♦  ♦ 


KEEK  T.  THE  PEnrBtLTAEIA    COKPAVT.    F«b.    t. 


EviDKNCB  OK  Violation  opCrry  Ordinance  Coxp»- 

TENT  TO  SHOW  NEGLIOBNCB  OP  RAILWAY  COXPANT. 

2.  Railroad  Company  liable  for  want  of  ordi- 
nary CARE. 

1.  In  an  action  to  recover  for  an  injury  aUeged  to 
have  been  caused  by  cars  moving  on  a  railroad  track, 
proof  that  the  company  was  moving  Its  cars  in  viola- 
tion of  a  city  ordinance  at  the  time  the  injurv  was 
inflicted,  while  not  safflcientp«r«e  to  create  a  liability, 
is  yet  competent  to  go  to  the  jury  as  tending  to  show 
negligence. 

2.  In  such  an  action,  where  the  circumstances 
necessarily  impose  upon  the  injured  party  the  exer- 
cise of  proper  care  for  nia  own  safety,  and  when  in  tlie 
exercise  of  such  care  there  is  no  apparent  danger  from 
moving  cars,  proof  of  such  an  ordinance  is  oompetMit 
as  reflecting  on  the  degree  of  care  required  of  him  to 
avoid  injury. 

3.  Where  injury  is  caused  by  a  failure  of  the  rail- 
road company  to  use  ordinary  care  In  moving  its 
trains  or  cars,  it  is  liable  unless  there  be  contributory 
negligence  by  the  person  injured.  Hence  it  is  error 
to  charge  the  jury  that  the  company  is  liable  only  for 
aroM  negligence^  where  it  may  have  been  understood 
Dvthe  jury  that  this  term  was  used  as  the  equivalent 
of  fraud  or  intentional  wrong,  and  not  as  meaning 
the  want  of  the  ordinary  care  required  under  all  the 
circumstances  of  the  case. 

Error  to  the  District  Court  of  Belmont 
County. 

This  was  an  action  to  recover  damages  for 
causing  the  death  of  George  W.  Meek.  The 
allegations  of  the  petition,  which  were  in 
issue,  were,  that  the  defendant,  by  wrongful 
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act,  neglect  and  default,  and  without  his  fault, 
caused  the  death  of  Meek,  while  he  was  walk- 
ing on  the  railroad  track  in  the  city  of  Bel- 
laire.  The  injury  was  caused  by  two  gondola 
cars  which  were  detached  from  the  train  and 
were  moving  south  on  a  side  track,  in  charge 
of  a  brakeman.  These  cars  had  been  part  of 
a  train  that  was  coming  down  the  main  track 
from  the  north,  but  some  distance  above  liad 
been  detached  and  turned  on  the  side  track  at 
a  switch,  while  the  locomotive  and  other  cars 
continued  on  the  main  track.  These  two 
cars  were  moving  by  their  own  momentum. 

The  plaintiff's  evidence  tended  to  show 
that  when  deceased  entered  upon  the  side 
track  no  train  was  visible,  thougli  the  view  of 
the  track  was  unobstructed  for  half  a  mile; 
that  these  detached  cars  were  moving  at  a 
dangerous  rate  of  speed,  exceediaig  eight 
miles  per  hour;  that  deceased  was. north  of 
and  near  a  public  crossing  which  people  were 
in  the  habit  of  using,  and  that  these  detached 
cars  moved  at  this  dangerous  rate  of  speed 
against  deceased  and  so  continued  beyond  the 
public  crossing,  before  the  brakesman  could 
get  them  under  control. 

On  the  trial  the  plain  tiff  offered  in  evidence 
an  ordidance  of  the  city  of  Bellaire,  which 
forbids  trains  moving  at  a  higher  rate  of  speed 
than  eight  miles  per  hour,  and  also  foroids 
trains  of  cars  and  sections  of  trains  from 
crossing  any  street  or  crossing,  within  the 
limits  of  the  city,  wihout  sufficient  motive 
power  attached,  to  start  and  stop  the  same 
without  delay.  The  court  rejected  this  evi- 
dence, and  plaintiff  excepted. 

The  parties  having  offered  evidence  tending 
to  sup^rt  the  issue  on  their  respective 
parts,  the  case  was  submitted  to  the  jury^nnder 
the  charge  of  the  court. 

Exceptions  were  taken  by  plaintiff  to  the 
charge,  and  to  the  refusal  to  charge. 

The  judgment  in  favor  of  defendant  was 
affirmed  in  the  district  court. 

The  charge  of  the  court  touching  the  degree 
of  care  the  defendant  should  use  under  the 
circumstances  of  the  case,  and  the  liability  of 
the  deceased  for  contributory  negligence,  to 
which  the  plaintiff  excepted,  is  as  follows: 

"  The  court  will  say  to  vou  as  the  law  that 
will  govern  you  on  vour  deliberations  in  this 
ease,  that  if  you  find  that  the  agents  and 
servants  of  said  railroad  compan)'  were  guilty 
of  any  wrongful  act,  neglect  or  default,  or  in 
other  words,  were  guilty  of  gross  negligence, 
which  occasioned  the  injury,  then  the  plain- 
tiff would  be  entitled  to  recover  in  this  action ; 
but  if  the  undisputed  facts  satisfy  you  that  by 
the  exercise  of  ordinary  care  on  the  part  of 
the  decedent,  he  might  have  avoided  the  acci- 
dent, then  in  such  case  the  plaintiff  cannot 
recover  in  this  action. 


"  If  you  find  that  the  decedent,  when  the 
accident  occurred,  was  on  the  track  of  the  de- 
fendant's road,  that  his  being  there,  away  from 
a  public  or  a  private  crossing,  required  of  him 
the  due  exercise  of  care  on  his  part,  and  in 
such  case  the  jury,  in  determining  the  ques- 
tion of  contributory  negligence,  will  pass  upon 
all  the  testimony  that  has  been  given  before 
them. 

"  It  was  the  duty  of  decedent,  in  the 
place  he  was  walking  on  the  track  of  the 
company,  to  make  use  of  his  senses  to  as- 
certain if  there  was  a  train  in  the  vicinity, 
and  if,  when  in  full  possessioi)  of  his  faculties, 
he  failed  to  see  or  hear  the  approaching  train, 
when  a  prudent  man  exercising  his  senses 
and  using  his  eyes  and  ears  with  ordinary 
care  would  have  discovered  a  train  in  close 
proximity,  and  he  was  thereby  injured,  he  is 
guilty  of  such  negligence  as  will  prevent  a 
recovery  in  this  action.  The  omission  to  ring 
the  bell  or  sound  the  whistle  at  the  time 
would  not  have  been  sufficient  to  authorize  a 
recovery  if  decedent,  notwithstanding  such 
omission,  might,  by  the  exercise  of  ordinary 
care,  have  avoided  the  accident.  '^ 

At  the  same  time,  the  court  refused  to  give 
the  following  request  among  others,  except  so 
far  as  this  proposition  was  included  in  the 
charge,  to  wit : 

"If  the  jurjr  shall  find  from  the  testimony 
that  the  plaintiff's  intestate  was  guilty  of 
negligence  in  going  upon  the  track,  yet  that 
the  defendant,  by  the  use  of  ordinary  care, 
under  the  circumstances,  could  have  avoided 
the  injury,  the  negligence  of  plaintiff's  intes- 
tate in  going  upon  the  track  will  not  prevent 
a  recovery. " 

Johnson,  J. 

1.  As  to  the  admissibility  of  the  ordinance. 
It  contained  two  provisions:  1st.  It  prohibited 
a  greater  rate  of  speed  than  eight  miles  per 
hour.  2d.  It  prohibited  trains,  or  sections  of 
trains,  from  crossing  public  streets  or  crossings 
without  sufficient  motive  power  attached  to 
control  them.  The  evidence  tended  to  show 
that  deceased  was  injured  bv  these  detached 
cars  while  moving  at  a  forbidden  rate  of  speedy 
and  that  these  detached  cars  were  not  under 
sufficient  control  at  the  time  the  injury  was 
inflicted,  and  when  they  crossed  the  street,  to 
stop  or  start  them  without  delay. 

As  the  injury  complained  of  was  done  while 
deceased  was  walking  on  defendant's  track, 
he,  as  well  as  the  defendant,  was  charged  with 
active  duties  for  his  own  preservation.  If  he 
omitted  these  duties,  and  such  omission  con- 
tributed to  the  injury,  he  could  not  recover 
unless  such  omission  was  without  his  fault. 
His  position  required  great  care  for  his  own 
safety,  and  this  evidence  tending  to  create  a 
liability  against  the  railroad,  necessarily  in- 
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▼olved  the  question  of  proper  cafe  on  his  part. 
His  action  in  going  upon  the  track  immedi- 
ately preceding  the  injary,  put  in  question 
hik  due  exercise  of  care  for  nis  own  safety. 
In  such,  a  case  the  burden  is  on  the  plaintiff 
to  show  he  exercised  such  care.  Railroad  Co. 
«.  Whitacre,  35  Ohio  St.  627;  Robinson  v.  Grar, 
28  Ohio  St.  241 ;  Waters  v.  Wing,  79  Pa.  St. 
211. 

In  the  absence  of  knowledge  of  apparent 
danger  from  an  approaching  train,  or  that 
these  detached  cars  movine  toward  him 
were  about  to  cross  the  public  street  near 
which  he  was,  without  suflScient  motive  power 
to  control  them,  the  deceased  had  the  right, 
having  used  due  caution  in  going  upon  the 
track,  to  act  on  the  assumption  that  the  de- 
fendant would  conform  to  the  requirements  of 
the  ordinance. 

It  was  the  duty  of  the  deceased,  if  he  went 
on  defendant's  track,  to  look  out  for  approach- 
ing trains^  and  the  violation  of  the  orainauce 
by  the  railroad's  agents  would  not  relieve  him 
from  this  duty,  but  in  the  absence  of  apparent 
danger,  the  deceased  may  not  have  been  guilty 
of  contributory  negligence  if  he  was  TuUed 
into  security  by  knowing  of  the  regulations 
prescribed  by  the  ordinance  and  by  assuming 
that  the  company  would  exercise'  such  care. 
Correll  v.  the  B.  C.  R.  A  M.  R.  R.  Co.,  38  Iowa 
120;  Jetter  v.  N.  Y.  A  H.  R.  R.  Co.,  2  Keys 
N.  Y.)  454;  Bakerv.  Pendergrast,320hioSt. 
94. 

This  ordinance  was  admissible  as  reflecting 
upon  the  question  of  the  care  exercised  by  the 
deceased  in  view  of  the  fact  that  the  defendant 
was  guilty  of  an  act  forbidden  by  an  ordi- 
nance, which  he  had  no  reason  to  anticipate. 

Again,  proof  that  defendant  was  violating 
this  ordinance  was  in  its  nature  evidence 
tending  to  show  defendant's  liability,  when  the 
injury  resulted  from  not  observing  it. 

The  statute  gives  a  right  of  action  where 
death  is  causea  by  wrongful  act,  neglect  or 
default,  in  Other  words,  for  an  injury  negli- 
gently^ or  intentionally  caused. 

While  the  violation  of  a  law  or  ordinance  is 
not  oer  «  conclusive  proof  of  negligence  that 
will  render  the  company  liable,  yet  it  is  oom- 

Setent  to  be  considered  with  all  the  other  evi- 
ence  in  the  case.  The  ordinance  was  enacted 
ibr  the  purpose  of  rendering  the  streets  more 
safe  and  convenient  for  the  public:  It  is  a 
police  regulation  defining  what  is  a  legitimate 
use  of  the  streets  by  the  railroad  company.  It 
was  a  command  to  those  operating  trains 
within  the  city  limits  which  it  was  their  duty 
to  obey,  and  a  disobedience,  either  willfully 
or  negligently,  resultinff  in  injury^  is  some 
evidence  to  be  oonsiderea  in  determining  the 
defendant's  liability.  It  served  to  give  char- 
acter to  the  act  caosing  the  injary.  McCarthy 


5 


V.  Wolfe,  40  Ho.  520;  Lane  v.  Atlantic 
Works,  111  Mass.  136;  St.  Louis  A  S.  E.  R'y 
Ck>.  V.  Mathias,  60  Ind.  65 ;  The  B.  &0.  R.  B.Co. 
V.  The  State,  29  Md.  252;  McGrath  v.  N.  Y.C. 
A  H.  R.  R.  Co.,  63  N.  Y.  522 ;  Haas  v.  The  C, 
H.  A  N.  R'y  Co.,  41  Wis.  50 ;  Correll  v.  The 
B,  C.  R.  A  M.  R.  R.  Co.,  38  Iowa  120 :  Bait 
City  Pass.  R.  R.  v.  McDonald,  43  Md.  634; 
Wabash  R.  R.  v.  Henks,  91  HI  406. 
,  2.  Did  the  court  err  in  charging  and  in  re- 
fusing to  charge  as  appears  in  the  statement 
of  the  case  ?  The  charge  uses  the  term  *'  gross 
negligence"  as  the  measure  of  defendant's  liar 
bUity.  Whether  this  implies  more  than  a 
want  of  ordinary  care,  is  not  clear  if  we  con- 
sider the  charge  by  itself.  When  taken  in 
connection  with  the  refusal  to  give  the  third 
reouest  of  the  plaintiff,  the  meaning  of  the 
juage  becomes  clear.  That  request  was  to 
charge,  that  if  the  defendant  by  the  nae  of 
(jrdtnary  care  under  the  circumstances,  could 
have  avoided  the  injury,  the  negligence  of 
Ihe  deceased  in  |;oing  upon  the  track  wonld 
not  prevent  the  injury.  By  refusing  this  it 
is  implied  that  the  defendant  is  not  liable  for 
want  of  ordinary  care. 

What  is  the  meaning  of  the  term  *'  gross 
negligence,"  whether  it  is  synonvmous  with 
the  term  "  want  of  ordinary  care,"  or  equiva- 
lent to  fraud  or  intentional  wrong,  is  not 
easily  ascertained  from  the  books. 

This  subject  is  discussed  in  Wharton  on 
Negligence,  Chap.  11  Sec.  26-^,  and  in  Tele- 
graph Co.  V.  Griswold,  37  Ohio  St.  311,  312 
ana  in  the  cases  cited. 

If  the  charge  stood  alone,  we  might  con- 
clude in  accordance  with  the  current  of  the 
later  cases,  that  the  term  gross  negli^nce 
meant  only  want  of  ordinary  care,  "  with  a 
vituperative  epithet,"  yet  ta£en  in  connection 
with  other  jMirts  of  the  charge,  and  the  re- 
fusal to  charge,  that  if  the  defendant  by  the 
use  of  ordinary  care  could  have  avoided  the 
injury  it  was  liable,  notwithstanding  the  d»* 
ceased  was  negligent  in  being  upon  tne  track, 
it  is  evident  that  the  judge  meant  by  the  use 
of  this  term,  the  equivalent  of  fraud  or  inten* 
tional  wron^.  This  meaning  is  supported  by 
high  authority.  Jones  on  fiailments,  ft-46  iC 
$eq.  In  this  sense  it  was  not  the  measure  of 
liability. 

It  is  insisted  however,  that  plaintiff  has 
not  been  prejudiced,  as  the  fSMsts  show  there 
was  no  right  of  recovery.  This  does  not  ap- 
pear upon  the  record.  *We  have  not  got  the 
evidence,  only  what  it  (ends  to  prove.  In 
such  case  where  there  is^error  in  the  rejectioii 
of  evidence  or  in  the  charge  of  the  orart,  it 
will  be  presumed  that  it  was  prejudicial  to 
the  losing  party. 

Judgment  reversed. 

[To  appevr  in  88  Ohio  St] 
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Bigesb  ef  Reoent  Gageg. 

Common  CAWt^iKR—Oompetuatoiy  or  Vindictive  Dam- 
<i;^e8.— A  common  carrier  Is  liable  to  vindictive  dama- 
ges, only  in  cane  of  groea  negligence.  And  in  a  case 
allowing  only  ordinary  negligence,  it  is  error  ^or  the 
court  to  instruct  the 'jury  that  irindictive  damages 
may  be  allowed.  Cameron  v.  WaXU  ^  ai  8.  C.  Col.,  Deo. 
5,  1HH2. 


CoKTRAcr-~J*^aud—Cnneealmen(, — Where  a  mer- 
chant is  insolvent  and  has  been,  to  usehisowu  words, 
**Oc>iug  down  for  several  years,*'  and  of  this  fact  he 
fails  to  advise  the  vendors  at  the  time  of  his  purchases 
and  continues  to  buy  on  credit  to  keep  his  usual  and 
ordinary  stock,  his  omission  to  disclose  his  actual  con- 
dition to  his  vendors  is  not  a  fraud  for  which  the  sales 
may  be  voided,  or  such  bad  faith  as  constitutes  in  law 
a  fraudulent  contracting  of  the  debt  if  he  did  not  pur- 
chase with  the  preconceived  design  not  to  pay  there- 
lor.    KeUen  v.  Jluvmton,  S.  C.  Knn. 


llK^LKViy— Death  of  Leplevied  AniHud  by  Act  o/iioil, 
— Plaintiff  in  an  nation  of  replevin  took  poKsenHion 
of  certain  cattle.  While  in  her  p«»KHe$«»ion,  without 
any  fault  or  neglect  on  her  part,  the  cattle  dicii.  Held  : 
That  this  did  not  relieve  from  liability  on  the  replevin 
lK>nd.    DeThomoM  v.   Witherhy^  8.  C\  Cal.,  Julv.  25, 

1KK2. 


Husband  and  Vfiv^—DureHB—AUtnuiion  qf  Home- 
Mead,— \.  Duress,  exercised  by  the  husband  in  procur- 
iuff  the  wife*ssignatui  e  toamortgage  of  the  homestead, 
will  not  affect  the  right  of  a  mortgagee  for  value  who 
had  no  notice  of  and  did  not  participate  in  tlie  wrong- 
ful act.  2,  A  defec't  in  a  certificate  of  acknowledg-. 
ment  is  cured  by  as  ubsequent  re-ackuowledgmeut. 
Fcmefeave  v.  Wilson,  S.  C.  Ala. 


M  ALiciors  P  uosPxruTioN— CXftlech'on  of  Debts  try  Ot'wi- 
iual  Frocesa.—lw  un  ucti<in  for  malicious  prosecutiou, 
where  the  testimony  shows  tlist  theoblectof  the  crim- 
inal proceedings  was  not  to  vindicate  the  law  and  pun- 
ish crime,  but  to  coerce  the  pavment  of  a  debt,  a  ma- 
licious motive  mav  be  inferred.  Bom  v.  Langtcorthy, 
S.  C\  Xeb.,  Dec.  30,  1882 ;  14  X.  W.  Rep.  515. 


Negotiable  PAPER~.4erdtY/o»i  of  tvai  to  Yiof«.— The 
addition  of  a  seal  to  the  nlgnature  of  the  maker  of  a 
promissory  note  destroys  its  negotiability  by  con- 
\ertinff  it  into  an  instrument  suable  in  covenant, 
whereby  the  period  of  limitation  to  un  action  u(»ou  it 
is  enlarged  to  ten  years,  and  it  is  withdrawn  from  the 
class  of  naper  declared  by  Comp.  Laws,  8oc.  1550,  to  be 
'*  negotiable  in  like  manner  as  inland  bills  of  ex- 
change." Bau,9on  v.  Davidson,  8.  C.  Mich.,  Jan.  10, 
1888 ;  14  K.  W.  K.  565. 

Paetzcebshif— i^eftrin^  Meinbera—Noiife  of  Dts- 
sotuUtm-^Mereantile  Agency. — 1.  It  is  the  duty  of  the  re- 
tiring members  of  a  firm  to  give  public  notice  by 
advei-tisement  in  order  to  escape  liability   to  third 

Krties  not  previously  dealing  with  the  firm  but 
Ying  knowledge  of  its  ezUtence  and  no  notice 
of  the  dissolution,  when  such  parties  in  good  faith 
deal  with  the  remaining  partner,  who  carries  on  the 
same  business,  at  the  same  stand,  and  uses  the  old 
firm  name  in  his  transactions.  2.  Where  such  third 
parties  obtain  their  information  of  the  existence  of 
the  firm  from  a  mercantile  agency,  to  whom  the  in- 
formation was  given  by  the  old  firm  and  not  subse- 
quently contraaicted,  such  parties  may  rely  on  such 
information  in  dealing  witn  the  apparent  firm :  and 
retiring  members,  not  having  given  public  notice  of 
the  dissolution,  will  be  liable  upon  such  oontraots. 
Baekut  v.  Taylar,  8.  C.  Ind.,  Kov.  28, 1882. 

NBGOTiABXJiIicsTRUMEiriB— ^Ueroeion  (^  Amount'-' 
Seeovery  of  Original  ^lflOttn^-JEIpM6nee.— In  a  suit 
upon  a  promissory  note,  which  has  been  altered  sinoe 
its  delivery,  the  plaintiflf  sustains  his  case  if  he  shows 
that  the  note  has  never  rightfully  or  to  his  knowledge 
been  in  the  possession  of  any  one  but  himself  or  hk 
agent,  and  tnat  the  alteration  was  not  made  by  him 
or  hia  agent,  or  with  the  knowledge  or  consent  of 
either  ox  them  :  he  is  then  entitled  to  recover  on  the 
note  as  originslly  written,  idthough  he  is  not  able  to 
show  the  drcomstanees  of  its  alteration.  Drum  v. 
Drum,  8.  J.  C.  Mass.,  Nov.,  1882. 

Sals— Zoem— 2Y(to  not  to  I^asMuniU  Price  Paid— Levy 
by  Orediiors  of  iVrcAaser.— Certain  machinery  was 
'Moaned"  uoaer  a  written  agreement  to  bnv  the 
same,  title  not  to  pass  until  the  prioe  was  paio,  and 
when  all  the  terms  and  conditions  were  fulmled  a  bill 
of  sale  was  to  be  given.  SMd,  that  the  creditors  of 
the  pnrobaaen  conid  not  levr  on  the  same  before  the 
title  had  passed  pursuant  to  the  contract.  Marmutte 
Momn^aehiring  c£.  r.J^f^^  &  C.  Mioh.  Ooi.  1881 


Neoli«e>X'E  —Aeetdent—fyteomotive  Sell — Treea— 
Ih^tin  Whistle— Evidence—  Vicw—Difigence~^Ch\ldren— 
Damages— Loss  of  Service — Cbnthbutory  Negligence.— 
I  Action  by  a  father  tor  damages  for  the  loss  of  his  five 
children,  the  eldest  of  whom  wms  but  sixteen  and  the 
youngest  five  years  of  age.    The  sccident  was  caused 
by  a  locomotive  colliding  with  a  wagon  in  which  the 
childien  were  driving.     JleUl,  there  was   evidence 
going  to  show   negligence   on  the  part  of   the   de- 
fendant ;  at  the  time  of  the  accident  the  train    was 
behind  time,  and  running  at  a  higher  than  the  usual 
rate  of  speed;  the  beli  was  not  rung  nor  the  whistle 
blown ;  eucalyptus  trees,  planted  by  defendant  along 
its  track  and  within  its  right  of  way,  prevented — in 
connection  with  some  neigh tK)rinur  orchards — an  sp* 
proaching  train  from  being  seen  by  those  approach- 
ing the  highway  until  the  traveler  should  reach  a 
point  very  close  to  the  railroad  track;  a  wind  was 
blowing,  which  caused  the  trees  to  rustle.    The  court 
would  not  be  justified  in  holdim;  that  the  testimony 
was  not  such  as  entitled  plaintitT to  have  it  subniittea 
to  the  Jury,  or  that,  being  so  submitted,  it  was  not 
sutlieient  to  support  the  verdict  finding  negligence 
on  the  part  of  defendant.    There  was  not  such  con- 
tributory negligence  on  the  part  of  deceased  as  pre- 
cludes a  recovery.    Where  the  view  is  obstructea  so 
that  parties  crossing  a  railroad  cannpt  see  an  ap- 
proaching train,  the  exercise  of  greater  care  and 
caution  is  required  on  both  sides.    Those  in  charge  of 
the  train  should  approach  the  crossing  at  aless  rate  of 
speed  and  use  increased  diligence  to  give  waminff  of 
its  approach.  It  is  by  no  means  clear  that  the  chilansn 
could  have  escaped  by  the  exercise  of  the  utmost 
coolness  and  discretion.    But  in  such  cases  such  a  de- 
gree of  care  is  never  required  of  those  traveling  a 
highway.    Certainly  the  children  were  not  bouncT  to 
exercise  more  care  than  a  prudent  man  approaching 
such  s  plBce  would  ordinarily  exercise  for  his  proteo- 
tion.    There  is  no  proof  that  they  were  heedless,  and, 
under  all  the  circumstances  surrounding  the  aoddent, 
it  was  for  the  Jury  to  determine  whether  they  exer- 
cised that  care  which  the  law  requires  of  them.    The 
damages  awarded— 110,800— are    not  excessive.     In 
these  cases  the  Jury  are  not  limited  to  the  actual 
pecuniary  injury  sustained  l)y  the  plain tiif  by  reason 
of  the  loss  01  the  services  of  his  children.  If  it  clearly 
appears  from  the  undisputd  facts.  Judged  of  in  the 
l&Dt  of  that  common  knowledge  and  experience  of 
which  courts  are  bound  to  take  notice,  that*  a  party 
has  not  exercised  such  care  as  men  of  common  pru- 
denoe  usually  exercise  in  positions  of  like  exposure 
and  danger,  tne  question  ox  negligence  is  one  of  law 
to  be  dedaed  by  the  court.    In  all  other  cases,  the 
question  must  be  submitted  to  the  Jury  under  proper 
instructions.    Contributory  neffliffence  on  the  part  of 
the  injured  party  is  a  matter  ox  oefBuse  to  be  proved 
aillrmatively  by*  the  defendant,  unless  it  can  be  in- 
ferred, from  circumstances  proved  by  the  plaintiff. 
Nshrbcu  v.  I%e  Otntral  Jxici/lc  Baiaro<td  Company, 
CaL  8.  C,  Dec.  12, 1882. 
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SuivDAY  Ij AW— Band  Signed  bj^  Surety  on  Sunday— In- 
nocent Obligee, — Where  a  bond  was  signed  bj  the 
surety  on  Sunday,  and  on  that  day  delivered  by  him 
to  the  principal,  nvho  afterwards  on  a  secular  day  de- 
liTerea  it  to  the  obligee,  who  accepted  it  without  no- 
tice of  such  facts,  the  surety  was  bound.  The  ground 
up6n  woich  courts  refuse  to  maintain  actions  on  con- 
tracts made  on  Sunday  is  that  one  who  participates  In 
a  violation  of  the  law  can  not  aMsert  nny  right  grow- 
ing out  of  such  contract.  But  a  party  who  has  not 
himself  violated  the  law  is  not  precluded  from  enforc- 
ing the  contract.  To  bring  the  case  within  the  stat- 
ute the  contract  must  have  l>een  fully  executed  on 
Sunday,  and  the  bond  not  having  been  delivered  on 
Sunday  it  was  not  executed  on  that  day.  A  surety 
who  authorizes  his  principal  on  Sunday  to  deliver  an 
instrument  signed  by  him  on  that  day  is  barred  by 
such  delivery.  EvansvUle  v.  Mot-ris,  'S.  C.  Ind.,  Jan. 
11, 1888. 

Ijkvisb— Interest,  whether  Vested  or  CkmtingenL — A 
testator  devised  and  bequeathed  to  his  wife  the  renidue 
of  his  estate  in  trust  to  apply  the  income  of  the  same 
to  herself  and  to  his  children  living  at  his  d(*nth  in 
equal  shares,  empowering  her,  at  tlie  expiration  of 
seven  years  from  his  death,  to  make  partition  of  his 
real  estate  to  and  among  his  children  (the  children  of 
those  deceased  to  take  their  parent's  share),  and  allot 
to  them  their  several  and  respective  shares,  expressly 
ordering  and  declaring  that  until  such  partition  was 
made  no  interest  was  to  vest  in  any  of  nis  children. 
He  also  gave  his  wife  such  power  over  the  income  of 
the  estate  that  slie  might  retain  any  child's  f«hare  un- 
til the  distribution  of  the  corpus  of  the  estate  was 
made,  and  then  Incorporate  the  same  with  such  child's 
■hare,  field,  that  no  dilld  had  any  vested  interest  in 
the  teatator's  estate  until  partition  was  made,  and 
that  any  income  retained  became  a  part  of  the  estate, 
and  did  not  vest  until  the  share  of  which  it  formed  a 
part  was  alloted.  A.,  one  of  the  children  of  the  said 
testator,  having  mortgaged  his  interest  in  the  said  es- 
tate, afterwards  died  within  the  seven  years.  Upon 
distribution  c  f  the  account  filed  bv  the  trustee  of  tes- 
tator's estate,  the  mortgage  claimed,  arrears  of  interest 
out  of  the  share  pf  income  to  be  awarded  to  the  estate 
of  A.  HeUL,  that  upon  the  decease  of  A.,  all  his  right 
and  title  to  the  estate  ceased;  that  his  adminis- 
trators were  not  entitled  to  any  part  of  the  income 
thereof,  and  that  the  mortoagee  could  not  collect  the 
arrears  of  mortgage.  HelS/uriher^  that  a  grandchild, 
being  a  child  of  A.,  took  immediately  from  the  testa- 
tor, and  not  from  his  parent.  AUo  Md^  that  the  re- 
tention of  income  under  the  testator's  will  was  not  In 
conflict  with  the  statute  forbidding  perpetuities.  Ap- 
peals  of  Barger,  Hirst  eioL  S,  C,  Penn. 


1.  CovBiDWLATiov—Fbr  deed  by  father  to  his  daugh- 
ter,— Where  a  father,  while  not  indebted,  made  a  vol- 
untary deed  to  his  daughter  of  a  tract  of  land  for 
natural  love  and  affection,  which  was  not  recorded, 
and  the  daughter  consented  to  his  selling  and  convey- 
ing the  same  in  consideration  of  his  agreement  to 
convey  her  another  tract  or  to  pay  her  for  the  land  so 
sold,  and  be  afterward,  while  ne  may  have  been  in- 
debted, attempted  to  convey  to  her  the  other  tract, 
but  by  a  mistake  in  drafting  the  deed,  the  land  was 
described  as  in  a  different  township  firom  the  true  one, 
it  was  held,  as  against  a  purchaser  from  his  assignee 
in  bankruptcy  of  that  tract,  that  the  second  deed  to 
the  dauffhter  was  founded  upon  a  valuable  considera- 
tion ana  might  be  reformed  in  equity  as  against  the 
purchaser,  he  having  notice  before  his  purchase  of  her 
equities. 

2.  Fraudulent  Convxtance  —  JFVaiMi  must  be 
shounu— Where  a  deed  is  alleged  to  be  fraudulent  as 
to  creditors  of  the  grantor,  it  must  be  proved.  A 
voluntary  deed  made  by  a  father  to  his  daughter,  at 
a  time  wnen  no  indebtedness  is  shown  against  him. 
and  when,  for  aught  appearing,  he  was  perfectly  sol- 
vent, is  good  and  vaud,  ana  a  second  conveyance 
made  by  him  to  her  of  another  tract  in  case  of  her 


relinquishing  her  right  and  estate  in  the  land  firet 
conveyed,  and  allowing  the  father  to  sell  the  same 
am!  re<?eive  the  proceeds,  being  founded  upon  a  valu- 
able consideration,  is  not  fraudulent  as  to  creditors  of 
the  father  having  claims  against  him  when  the  same 
is  made. 

3.  Former  Adjudication — Wheti  no  bar. —  When 
land  iH  sold  and  (*onveyed  bv  deed  which  by  mistake 
miHdescTil>cs  the  Muiuie,  and  it  is  sold  by  the  grantor's 
assignee  in  bankruptcy,  the  retnsal  of  a  motion  In 
tlie  Diiitrict  Court  of  the  UnitedStates  townti^ide  the 
assignee *M  sale  hihI  deed,  for  the  reason  the  bankrupt 
had  no  title  to  the  land  sold,  is  no  bar  to  a  biU  in 
equity  by  tlie  gnintec  in  the  first  deed  to  have  his 
deed  r(*fornied  and  the  mistake  therein  corrected,  and 
to  enjoin  the  execution  of  a  judgment  in  efectment 
recovered  by  the  purchaser  at  the  assignee's  sale,  the 
questions  involved  in  the  motion  and  the  bill  not 
being  the  same. — Amaziah  D.  Df(vis  v.  Lucy  Kennedy 
et  al,    S.  C.  III.,  /an.,  1883. 


6hie  Siaippeme  Goupb  Repspb. 


Hon.  WiLUAM  Whitb,  Chirf  JtuUe: 

Hon.  W.  W.  JoBMSOir.  Hon.  NiCROUUi  LonowonrB. 

Hon.  Gkobqk  W.  MclLTAxns.        Hon.  Joan  W.  Okst. 


Oolumbus,  OkiOy  Feb.  13,  1883. 
GENERAL  DOCKET  DECISIONS. 

No.  48.  E.  A.  Bratton  v,  Matilda  J.  Linn  et  al.  Er- 
rer  to  the  District  Court-  of  Vintcm  County.  Judg- 
ment affirmed  without  penalty.  There  will  be  no 
further  report. 

35S.  Cyrus  H.  Baldwin  v.  Andrew  Sheets.  Error  to 
the  District  Court  of  Montgomenr  County.    On  sug- 

Sestion  of  the  death  of  Wiuiam  uunckel,  one  of  the 
efendants,  and  on  motion,  Edward  L.  Rowe,  hia  ad- 
ministrator, substituted'in  his  place. 

763.  J.  M.  Wolf  V.  A.  M.  Thome.  Error  to  the 
District  Court  of  Clinton  County.  Dismissed  at  the 
costs  of  plaintiff  in  error  per  agreement  on  file. 

MOTION  DOCKET   DEdSIONB. 

No.  28.  Christopher  Schmels  et  al.  v.  Elin  C. 
Michelson  et  al.  Motion  for  stay  of  execution  in 
cause  No.  1163  on  the  General  Docket.  Motion  over- 
ruled, an(}  said  cause  No.  1163  dismissed,  the  Judg- 
ment below  appearing  to  be  clearly  right.  There 
will  be  no  further  report. 

87.  William  Asche  v.  The  State  of  Ohio.  Motion  for 
leave  to  file  a  petition  in  error  to  reverse  the  judg» 
ment  of  the  Court  of  Common  Pleas  of  Scioto  Oonntv'. 
Motion  overruled.  The  relief  should  be  sought  m 
the  district  court. 

38.  E.  B.  Fee.  Treasurer,  etc  v.  P.  N.  Ellis.  Motion 
for  leave  to  file  a  petition  in  error  to  the  Court  ef 
Common  Pleas  of  Brown  County.    Motion  overruled. 

RECORD  OF  NEW  CASES  FILED. 

No.  1203.  W.  A.  Diaon  v.  Tabitha  R.  Humes.  Error 
to  the  District  Court  of  Adams  County.  G.  W.  Hard- 
ing, J.  M.  Wells  for  plaintiff;  Chester  C.  Wellen^ler 
for  defendant. 

12M.  James  M.  Mitchell,  ex'r,  eto.,  o.  Henry  Thomp- 
son. Error  to  the  Court  of  Common  Pleas  of  Morrow 
Countv.  A.  K.  Dunn  for  plaintiff;  Jamee  Olds  for 
defendant. 

ASSIGNBCENTS  FOR  ORAL  ARGUMENT. 
JFHdayf  March  %, 

1079.  Charles  Baoh  v.  The  State  of  Ohio. 
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PLEAOUTG  THE  8TATVTB  OF  UMITAnon. 

We  publish  in  this  number,  one  article  on 
pleading  the  statute  of  limitations  by 
"  Doubter,"  in  reply  toone  by  Hon.  E.  M.John- 
son and  another  by  the  opposing  counsel  in  the 
ca.sc  referred  toby  "Doubter,"  witli  valuable  ci- 
tations of  authorities.  We  luive  no  doubt 
that  these  various  articles  will  be  of  value  to 
the  bench  and  bar  of  the  state,  as  it  is  proba- 
ble that  about  all  the  authorities  on  both 
sides  have  been  cited  bv  some  of  the  learned 
gcntlpuien,  whose  articles  have  appeared. 
We  will  only  say  that  it  has  always  seemed 
to  us,  that  the  strict  rule  laid  down  by  the  su- 
preme court  in  the  cases  cited  in  "DoubterV 
first  article,  wa.s  hardly  in  accord  with  the  de- 
cisions, that  the  defense  of  the  statute  of  limi- 
tations might  be  insisted  on  by  demurrer 
where  the  mutter  appeared  on  the  face  of  the 
petition.  Much  might  be  said  in  favor  of 
both  sides  of  the  question  on  principle,  and  as, 
we  have  seen,  the  authorities  arebv  no  means 
uniform.  We  are  always  glad  to  open  our 
columns  to  the  discussions  of  legal  questions 
as  important  as  this.  0.  W.  A. 

Jlptioles  Spiginal  ar^d  Selected. 

"PLEAOnrO  THE  8TAT17TB  OF  UMITATIOirS.*' 

To  the  Editor  Ohio  Law  Journal: — I  will  not 
trespass  upon  your  valuable  time  or  space  to 
inaugurate  a  discussion  having  for  its  subject 
a  difference  of  opinion  between  *'  B.  M.  J."  and 
myself  upon  any  question  of  law,  because 
neither  may  be  of  any  value  to  the  profes- 
sion, but  a  brief  statement  in  reply  to  the 
former's  article  in  your  issue  of  the  17th  inst. 
may  prove  suggestive  to  the  student  of  the 
law,  and  I  trust  neither  ''E.  M.  J."  nor  Judge 
Baxter  will  become  too  vain  or  too  old  to  be 
classed  as  a  learner,  as  well  as  learned,  in  the 
law. 

"  E.  M.  J."  admits  the  rule  to  be  that  a  de- 
fault will  not  be  set  aside  for  the  purpose  of 
letting  in  the  statute  of  limitations,  but  if  the 
default  be  set  aside  unconditionally,  then  the 


statute  may  be  pleaded.  In  other  words,  as  I 
understood  him,  the  court  will  permit  that  to 
be  done  indirectly  which  it  would  refuse  to  do 
directly.  I  perceive  tne  distinction  which  the 
diSorence  is  thought  to  make,  but  I  submit 
that  it  IS  one  not  consistent  with  the  spirit  or 
reason  of  the  rule  which  .denies  the  privilege 
of  the  statute  from  being  pleaded  in  any'casei 
and  its  observance  is  a  mere  shift,  repugnant 
alike  to  common  sense  and  law. 

1  claim,  inasmuch  as  the  principal  rule  has 
become  so  well  established,  that  it  is  neces- 
sarily understood  and  implied  in  every  order 
setting  aside  a  default  that  it  is  only  done  for 
the  purpose  of  letting  in  a  meritorious  defense. 

This  neither  takes  nor  puts  either  party  at 
a  disjidvantage,and  the  mattcrof  pleading  the 
statute  is  still  open  for  the  court  to  pass  upon, 
that  is,  to  permit  the  plea  to  stand  if  sufficient 
showing  be  made,  as  indicated  in  Newsom's' 
Adm'r  v.  Ran.,  18  Ohio  240,  otherwise  to 
strike  it  out. 

As  is  well  known,  at  least  in  practice  here, 
defaults  are  set  aside  daily  as  a  matter  of 
course,  and  it  would  be  a  rare  case  where  there 
is  not  more  than  one  defense  to  a  case,  and  as 
one  would  be  meritorious  in  its  character,  the 
attorney  could  truthfully  reply  in  theaffirmar 
tive  to  the  enquiry  as  to  whether  or  not  the 
defense  was  meritorious.  Having  one  meri- 
torious  defense,  with  privilege  of  pleading  it, 
the  wary  attorney  adds  the  statute  of  limita- 
tions— infancy  or  bankruptcy,  and  when  mo- 
tion is  made  to  strike  these  technical  defenses 
out,  we  are  naively  told  that  the  .leave  given 
to  file  an  answer — under  the  circumstances 
above  recited — opens  the  flood-gates  for  all 
defenses.  It  is  such  practices,  deceptions  and 
exceptions  to  rules  as  these  which  bring  the 
law  and  the  bar  into  reproach,  because  opposed  , 
to  the  average  eommon  sense.    "  Doubter." 

Cincinnati,  0.,  Feb.  19,  1883. 


» » » 


To  the  Ohio  Law  Journal: 

I  was  about  writing  a  short  reply  to  the 
case  of  ^'Doubter"  on  the  plea  of  the  Statute  of 
Limitations,  which  appeared  in  the  Journal 
of  the  10th,  when  "E.  ^I.  J."  came  to  the  front, 
with  a  fair  statement  of  the  practice  in  that 
regard.  He  oiti'd  no  reported  cases,  however, 
and  as  I  have  some  interest  in  the  question. 
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and  OD  the  opposite  side  from  the  firm 
*'  Doubter"  answered  for,  I  wish  to  refer  to  a 
few  cases  toAhow  that  the  authorities  are  not 
as  ''concurrent"  in  support  of  "  Doubter's"  po- 
sition as  he  asserts,  but,  on  the  contrary,  are 
opposed  to  his  view. 

His  experience  in  the  courts  of  our  county 
must  be  limited,  or  he  would  not  state  that 
the  law  as  he  announces  it  is  (he  settled  law 
of  >hese  courts. 

{n  addition  to  the  cases  noted  by  "B.  M.  J." 
our  court  of  common  pleas,  only  a  few  months 
ago,  in  the  case  of  Stewart  v.  Lowell,  allowed 
an  answer  setting  up  the  general  issue  to  be 
withdrawn  and  a  general  or  special  demurrer 
to  befiled  so  that  the  statute  could  j^  interposed 
where  it  appeared  on  the  face  of  the  petition 
that  the  cause  of  action  was  barred  by  lapse  of 
time. 

In  the  case  of  Kelly  v.  The  Executors  of 
Wiseman,  2  Disney  Superior  Court,  page  418, 
Judge  Storer  held,  that,  ''under  the  decision  in 
Hill  V.  Henry,  17  Ohio  11,  it  seems  the  Judge 
before  whom  the  case  is  tried  may  take  notice 
of  the  lapse  of  time,  without  plea  or  after  plea 
is  filed." 

In  the  case  of  Irwin  v.  Garretson,  1  Superior 
Court  Reporter  page  536,  Judge  Taft  uses 
this  language,  "I  do  not,  however,  intend  to 
decide  the  question  whether  the  four  years 
statute  can  be  available  to  the  plaintiff  upon 
the  evidence  without  an  averment  in  the  rep- 
lication setting  up  that  statute.  These  stat- 
utes are  regarded  with  more  favor  than  form- 
erly." 

These  decisions  show  that  the  courts  of  our 
coubty  have  not  regarded  the  defense  as  so 
strictly  technical  and  without  merit  as 
'*  Doubter"  maintains,  neither  has  the  Supreme 
Court  of  the  United  States  so  held. 

In  Bell  V.  Morrison,  1  Peters  Supreme  Court, 
page  360,  Justice  Story,  in  announcing  the 
opinion  of  the  court,  and  referring  to  the  plea 
of  the  Statute  of  Limitations  says  "  that  in- 
stead of  being  viewed  in  an  unfavorable  light, 
as  an  unjust  and  discreditable  defense  it  should 
receive  such  support  as  would  have  made  it 
what  it  was  intended  to  be,  emphatically  a 
statute  of  repose;  It  is  a  wise  and  beneficial 
law,  not  designed  merely  to  raise  a  presump- 
tion of  payment  of  a  just  debt  from  lapse  of  | 


time,  but  to  ailbrd  security  against  stale  de- 
mands after  the  true  state  of  the  transaction 
may  have  been  forgotten  or  be  incapable  of 
explanation,  by  reason  of  the  death  or  removal 
of  witnesses.  It  has  a  manifest  tendency  to 
produce  speedy  settlements  of  accounts,  Ac." 
See  also  Angell  on  Limitations,  1st  Edition 
page  26;  Wood  v.  Ward,  10  West.  Law  Journal 
609 ;  Story  on  Conflict  of  Laws,  Sec.  576 ;  Bxeter 
Bank  v.  Sullivan  et  als,  6  N.  H.  188;  Pritchaid 
V.  HowbU,  1  Wis.  187, 188. 

This  matter  is  ably  discussed  by  Judge  Nash 
in  the  case  of  Ward  v  Ward,  10  West  Law  Jour, 
nal  page  508,  where  he  says  that  *^  since  the  case 
of  Bell  V.  Morrison,  1  Peters,  I  had  supposed 
that  the  policy  of  this  law  had  been  clearly 
understood  and  reoc^nised.  That  case  vin- 
dicates that  policy— a  poliey  of  ngpots — upon 
the  high  ground  that  the  interest  of  the  state 
requires  that,  after  a  reasonable  lapse  of  time 
rightsof  action  should  be  extinct,  litigation 
should  be.  precluded*  *  *  The  doc- 
trine so  ably  expounded  and  vindicated  in 
Bell  V.  Morrison  has  been  repeatedly  recog- 
nized and  acted  upon  by  the  courts  of  the 
United  States  and  the  states,  influencing  their 
decision,  upon  the  various  clauses  of  the  stat- 
ute, especially  in  overruling  that  class  of  de- 
cisions which  had  nearly  repealed  the  statute 
by  construing  almost  any  language  into  a 
waiver  of  its  protection." 

The  case  in  12  Ohio,  referred  to  by  "  Doubter* 
was  correctly  decided  so  far  as  the  question  at 
issue  was  concerned.  The  case  had  been  tried 
and  on  appeal  a  new  defense  was  attempted 
to  be  added  by  way  of  amendment  setting  up 
statute  of  limitations  which  the  court  refused. 

In  the  case  passed  on  by  Judge  Baxter,  the 
answer  set  up  the  defense,  but  was  filed  a  few 
days  dfter  it  was  due  under  the  rule.  No  ev- 
dence  bad  br en  taken,  and  nothing  whatever 
done  in  the  case  except  that  the  plaintiff  in- 
terposed a  motion  to  strike  out  the  defense, 
which  the  court  overruled  and  this  is 
'*  Doubter's"  grievance. 

The  matter  is  summed'  up  in  Newsom's 
Adm'r  v.  Ran,  18  Ohio  240,  in  these  words 

''  This  whole  matter  rests  in  the  sound  dis- 
cretion of  the  court  in  which  the  pleas  are  to 
be  entered." 

In  Rucker  v.  Hauny,  8  Dunford  and  Sast 
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124,  *Hbe  court  of  Kings  Bench  held  such  a 
plea,  an  issuable  plea  and  could  be  pleaded 
after  default  upon  leave  granted  to  plead  on 
usual  terms." 

See  also  Beatty  Adm'r  v.  Van  Ness,  2  Crarich 
Circt.  67. 

I  am  oocupyng  too  much  space,  but 
the  confident  assertions  and  criticising  char- 
acter of ''  Doubter's"  card  seems  to  call  for  this 
reply,  as  certainly  no  court  in  the  exercise 
of  a  fair  discretion  could  have  done  otherwise, 
in  passing  on  the  motion,  than  was  done  by 
Judge  Baxter  in  this  instance.        C.  H.  S. 


•  • » 


WBOVOFUL  OXilllStAL  OV  SXEVABTi-THXIB  OVrT 
— AOnOH— BXFXVOX— ITIDXVOB. 

There  is  much  confusion  in  both  the  Eng- 
lish and  American  cases,  in  regard  to  the  na- 
ture of  the  action  that  a  servant  mey  bring 
against  his  master  after  he  has  been  wrong- 
fully dismissed.  In  several  cases  courts  have 
recognized  the  fiction  of  a  **  constructive"  ser- 
vice, while  in  a  greater  number  such  fiction 
18  repudiated ;  and  again  other  courts  have 
proceeded  with  no  vefy  clearly  defined  notion 
of  the  kind  of  action  they  were  trying.  In  the 
early  case  ofOandell  v,  Pontigny,  4  Campb. 
785 ;  s.  c.  1  Stark.  N.  P.  157,  (a  nUi  prim  case), 
the  doctrine  of  constructive  service  Iras  recog- 
nised and  acted  upon.  It  was  there  held  that 
a  servant  wrongfully  discharged  may  wait  un- 
til the  termination  of  the  period  for  which  he 
was  hi^,  and  then*  sue  in  indAUatui  oM&umpmi 
for  the  entire  wa^es  he  would  have  earned  had 
he  not9een  dismissed.  To  the  same  effect  are 
Ck>llins9.  Price, 5  Bins.  132  (1828)  andPlagani 
V.  Oodalfi,  2Car.  ft  P.  370  (1826).  Gandell  v. 
Pontigny,  however,  was  overruled  in  Archaid 
«.  Hornor,  8  Car.  A.  P.  849^  and  thi&  last  case 
was  approved  in  Smith  v.  Hay  ward,  7  Ad.  ft 
B.  544  (1837).  Hartley  v.  Hvman,  11  Ad.  A  E. 
798  was  a  case  where  a  contract,  at  the!  rate 
of  80  much  per  anmm^  had  been  entered  into, 
the  engagement,  by  its  terms,  to  be  terminatea 
by  a  month's  notice  on  either  side.  The  ser- 
vant, having  been  wrongfully  dismissed, 
brooght  suitagainst  the  master,  and  in  special 
ial  count  it  was  alleged  that  a  month's  notice 
was  not  ffiven.  The  action  was  not  for  a 
wrongful  dismissal,  there  was  no  question  of 
service  rendered  for  any  broken  period;  the 
contract  was  completely  executed  so  far  as  it 
regarded  the  service  rendered.  It  was  held 
that  the  servant  could  nbt  recover  on  the 
special  count  for  his  actual  service,  but  that  he 
could  have  a  common  count,  as  on  a  fully  exe- 
cuted contract,  and  that  he  might  set  himself 
right  in  a  second  action.  It  will  be  seen  that 
this  action  was  brought  only  for  a  month's 


wagdS  then  due.  The  damages  in  such  a  case 
are  liquidated. 

In  Fewings  V.  Tisdal.  Exch.  296,  where  the 
hiring  was  far  a  month*s  wages,  it  was  held 
that  a  special  contract  of  hiring  was  consti- 
tuted, aud  that  the  plaintiff,  having  been  paid 
up  to  the  moment  of  dismissal,  could  not  recove 
any  more  on  a  common  vndAiiaJtuB  count  for 
work  and  labor.  And  where  a  seaman  was  en- 
gaged for  a  voyage  and  was  wrongfully  dis- 
missed by  his  employer,  jt  was  held  that  he 
had  a  Tight  of  action  against  his  employer  in 
tlie  nature  of  a  tort  for  such  wrongful  dis- 
missal. HuUe  V.  Heightman,  2  East,  145 
(1802). 

Several  cases  have  arisen  in  the  English 
courts  where  an  action  of  ivdAiUiiuM  wmtimptit 
was  allowed.  In  some  of  these  case:!  it  was  ex- 
pre»^ly  decided  that  such  an  action  lay,  and 
in  others  the  questicm  was  not  raised.  In 
1850,  in  Groodman  v.  Pocock,  69  Eng.  Com.  L. 
576,  it  was  held  that  under  an  wdAiUihu  count, 
the  servant,  having  been  wrongfull;^*  dismissed 
before  the  end  of  the  period  for  which  be  was 
employed,  could  nut  recover  his  wages  up  to 
sucu  termination,  orfor  aconstruciiveservic^y 
but  only  in  respect  to  his  service  up  to  the 
time  of  his  dismissal.  In  Smith  v.  Kingsford, 
3  Scott,  279  (1836),  it  was  held  that  xniAiuaUM 
asmmpiU  would  lie  to  recover  wages  earned  or 
due  before  the  dismia«al  of  the  servant.  Faw- 
cett  V.  Cash,  5  Barn.  A  Adol.  904  (1834),  was 
attunqmif  where  the  servant  recovered  for  his 
wages  as  agreed  upon,  but  which  accrued  after 
his  discharge.  No  question  was  raised  upon 
the  pleadings.  Callo  v.  Brouncker,  4  Car.  a  P. 
618  (1880),  wifts  similar ;  likewise  Robinson  «• 
Hindman,  8 /Esp.  235  (1801),  and  WiUiam 
V.  Byrne,  7  Ad.  ft  E.  177  (1837).  In  Hartley  «. 
Harman,  11  Ad.  &  E.  798  (1840).  it  was  held 
that  oMiMiipsft  would  not  lie  for  damages  for  a 
wrongful  aischarge^  but  only  for  waees  earned 
before  dismissal  it  was  said  that  tne  plaint- 
iff could  have  declared  in  a  special  count  for 
the  worth  of  the  wages,  and  in  a  common  count 
for  the  damages  by  an  unlawful  discharge. 
The  declaration  had  a  common  count  for  dam- 
ages, and  that  he  could  bring  another  action 
for  the  damages  due  down  to  the  time  of  dis- 
missal, See  Frazer  v.  Bunn,  8  Car,  A  Po704. 
In  Hercum  v.  Sterrick,  10  Mes.  A  W.  553  (1842), 
it  was  held  that  the  servant  could  recover  for 
wages  due  before  discharge  under  a  common 
count.  Exactlv  the  contrary  wu  held  in  Few- 
ings  V.  Tisdal  I'Exch,  295  (1847),  and  in  Keys 
V.  Harwood,  2  C.  B.  905;  15  L.  J.  (C.  P.)  2(J7. 

The  case  of  Goodman  v.  Pocock,  69  Eng. 
Com.  L.  576,  was  an  action  of  indMiaUu  os- 
Bumprit,  brought  by  a  clerk  wrongfulljr  dis- 
charged in  the  miodle  of  a  quarter,  for  his  ser- 
vices during  the  broken  quarter.  It  appeared 
that  he  had  formerly  brought  an  action  for 
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such  wronp^ful  dismissal,  •  the  declaration 
therein  containing  a  special  coun t for  such  dis- 
missiil.  The  jury  was,  in  the  former  case,  di- 
rected not  to  take  into  account  the  services  ac- 
tually rendered  during  the  broken  quarter,  as 
tliey  were  not  recoverable  except  under  an.tn- 
debUatus  account,  and  the^  gave  damages  ac- 
cordinglv,  so  stating  it  iii  their  verdict.  It 
was  helJ,  in  sucl)  second  action,  that  it  could 
not  be  maintained,  because  the  plaintiff,  b}*^ 
his  former  action  on  the  special  contract,  had 
treated  it  as  an  open  contract,  and  he  could 
not  after warde  recover  undar  the  iudd>Uatus ac- 
count as  for  services  under  a  rescinded  con- 
tract; and  that,  in  the  formeraction,  the  jury 
ouglit  to  have  been  directed  to  take  the  ser- 
vices rendered  during  the  broken  quarter  into 
account  in  awarding  damages  under  tlic  special 
count  for  such  wrongful  dismissal.  This  is 
the  leading  English  case  upon  the  necessary 
pleadings  in  such  actions,  and  received  the 
careful  attention  of  the  judges. 

Mr.  Smith,  in  his  note  to  Cutter  r.  Powell, 
2  Sm.  L.  C.  20,  says  that  a  servant  wrongfulfy 
dismissed  has  his  election  of  three  remedies: 
firatf  a  special  action  for  breach  of  contract,and 
this  remedy  he  may  pursue  at  once  ]  second^  he 
may  wait  until  the  termination  of  the  period 
for'whichhc  was  employed,  and  then, /jct/ki;)^, 
sue  for  his  whole  wages  in  indAUaius  misumpsit, 
relying  on  the  doctrine  of  constructive  ser- 
vices,— citing  Gandeil  v,  Pontigny;  thirdy  he 
may  treat  the  contract  as  rescind*  d,  and  mav 
imnicdiatehf sue onii  qiumiarmneruU  for  the  work 
he  actually  performed, — citing  Planche  r.  Col- 
burn,  8  Bing.  14.  In  Go(xlmac  r.  Pocock,  the 
second  statement  is  expressly  disiipproved  of. 
Mr.  Smith,  as  to  that  proposition,  relied  upon 
an  exchequer  case,  Eluerton  v,  Emmens,  6  C. 
B.  160,  which  reversed  the  judgment  of  the 
Common,  Pleas.4  C.  B.  479:  The  judgment  of 
the  Exchequer  Chamber  was  reversed  by  the 
House  of  Lords;  Ennnens  v.  Elderton,  4  H. 
L.  C.  624.  Pewingsi?.  Tisdal,  1  Exch.  205,  an 
earlier  case,  also  disapproved  of  such  a  doc- 
trine. 

And  it  is  clear,  upon  principle,  that  indebit' 
atvs  assumpsit  cannot  be  maintained  for  the 
whole  wages,  relying  upon  the  doctrine  of  con- 
structive service,  for  the  simple  reason  that 
the  allegation  of  his  being  iiiuebted  for  work 
done  is  untrue.  How  can  it  be  said  that  such 
an  action  can  be  maintained  for  services  which 
never  have  been  performed?  Coleridge,  J.,  in 
GfKxlman  t;.  Pocock,  says ;  **  The  servant  may 
either  treat  the  contract  as  rescinded  and  bring 
indebitatus  assuvipsitf  or  he  may  sue  on  the  con- 
tract, but  he  cannot  do  both;  and  if  he  has 
two  counts,  he  must  take  the  verdict  on  one 
only."  So,  likewise,  said  Erie,  J.,  in  the  same 
case;  and  he  assigned  as  a  reason  why  Mr. 
Smith's  second  proposition  was  not  maintain- 


able, was  because  the  servant  would  not,  if  it 
were  true,  be  permitted  to  engage  in  any  other 
work,  and  would  be  compelled  to  remain  idle 
and  unemployed,  while  it  was  undoubtedly 
the  law  that  he  should  use  due  diligence  in 
seeking  other  like  employment  in  the  same 
vicinity,  and  not  eat  the  bread  of  idleness. 
And  the  same  distinguished  judge  so  declared 
it  to  be  the  law  in  the  House  of  Lards.  Beck- 
ham V.  Drake,  2  H.  L.  606;  Emmu^ns  v.  Eider- 
ton,  4  H.  L.  645,  per  Justice  Crompton. 

It  will  thus  be  seen  that  the  result  of  the 
English  authorities  is,  that  a  servant  wrong- 
fully dismissed  has  no  action  for  wages^  except 
for  ])ast  service  rendered  and  the  sums  of 
money  that  have  become  due  therefor.  As  far 
'  as  any  other  claim  on  the  contract  is  concerned 
he  must  sue  for  the  injury  he  ha.s  sustained 
by  his  discharge  in  not  being  allowed  to  serve 
and  earn  the  wages  agreed  upon.  (1.)  He  may 
treat  the  contract  of  hiring  as  continuing, 
though  broken  bv  the  master,  and  may  recover 
damages  for  the  breach.  This  is  the  ordinary 
action  for  damages,  and  not  the  common-law 
action  of  indAiintus  assumpsit ;  that  action  as 
stated,  only  lies  for  wages  earned  before  tlie  dis- 
chargSf  and  if  none  were  earned,  and  the  con- 
tract was  repudiated  by  the)naster6^(7rft/itf<iin^ 
the  services  ivere  to  commencej  it  cannot  be  main- 
tained at  a|J.  (2.)  He  may  consider  the  con- 
tract rescinded;  in  which  case  he  can  sue  on 
n  quantum  meruit  for  services  actually  rendered. 
These  two  remedies  are  appropriate  to  a  wrong- 
ful discharge.  The  third  remedy  does  not 
properly  belong  to  this  subject,  but  will  be 
considered, — namely,  he  has  a  right  to  sue  for 
wa^^esy  for  sums  actually  earned  and  due  by  the 
terms  of  the  contract.  Where  the  doctrine 
prevails  that  the  servant  cannot  recover  on 
(Quantum  meruit  {or  the  services  actually  per- 
formed, because  the  contract  is  not  severable, 
or  because  it  is  an  entirety,  and  no  right  of 
action  lies  for  part  ]|>erformance,  the  action 
must  be  for  damages  (x:casioned  by  such  ille- 
gal discharge.  If,  by  the  terms  of  the  contract 
the  wages  are  not  due  until  at  some  period  af- 
ter the  time  of  the  discharge,  it  necessarily  re- 
sults that  he  must  wait  until  that  time  arrives 
before  he  can  maintain  his  suit  to  recover  the 
amount  he  would  have  earned,  Hassel  v,  Nutt, 
14  Texas,  260.  Many  cases  in  America  recc^- 
nize  these  principles.  The  leading  case  is 
Howard  r.  Daly,  61  N.  Y.  362,  where  the  ques- 
tion is  thoroughly  discussed,  and  the  recent 
English  authorities  cited  and  followed.  In 
Thompson  v.  Wood,  1  Hilt.  96,  there  is  a  dic- 
tum that  recognizes  the  doctrine  of  construct!  ve 
service:  and  likewise  in  Huntington  v.  Og- 
densburgh,  etc..  Railroad  Company,  33  How. 
Pr.  416;  s.'c.  7  Am.  Law  Reg.  143.  So  does 
Fowlei  v.  Armour,  24  Ala.  194;  Armfield  v. 
Nash,  31  Miss.  361 ;  Giordon  v.  Brewster,    7 
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Wis.  356 ;  Booge  t?.  Pacfic  R.  Co.,  88  Mo.  212 ; 
Davis  V.  Ayres^  Ala.  292 ;  Martin  v.  Everett, 
11  Ala.  375;  Bradshaw  v,  Branan,  5  Rich.  465; 
Jones  V.  Jones,  2  Swan,  605  ;  Congregation  v. 
Peres,  2  Cold  w.  620;  Colburn  r.  Wood  worth, 
31  Barb.  381;  Cox  v.  Adams,  1  Nott  &  M.  284; 
Davis  t?.  Crawford,  2  Const.  (8.  C.)  401 ;  Mc- 
lure  V.  Pyatt,  4  McCord,  26;  Rye  v.  Stubbs,  1 
Hill  (S.  C),  384 ;  Hamlin  v.  Race,  78  111.  422 ; 
8.  c.  3  Cent.  L.  J.  558;  Kirk  v.  Hartman,  63 
Pa.  St.  97. 

Several  courts  of  final  resort  have  either  di- 
rectly or  indirectly  repudiated  this  doctrine  of 
constructive  services,  Ricks  v.  Gates,  5  Ind. 
115 ;  Weed  v.  Burt,  78  N.  Y.  191 ;  «.  c.  7  Daly 
267;  Madden  v.  Porterfield,  8  Jones  L.  166; 
Sherman  v.  Champlain  Transp.  Co.,  31  Vt. 
162;  Willoughby  v.  Thomas,  24  Gratt.  621; 
Heim  v.  Wolf,  1  E.  D.  Smith,  70;  Moody  v. 
Leverick,  14  Abb.  Pr  (n.  s.)  145;  Rogers  v. 
Parkham,  8  Ga.  190 ;  Britt  v.  Hays,  21  Ga. 
157;  McDaniel  v.  Parks,  19  Ark.  671 ;  Brom- 
ley V.  School  District,  47  Vt.  381 ;  Cook  v. 
Sherwood,  11  W.  R.  595. 

In  a  case  in  the  Supreme  Court  of  the  United 
States,  Judge  Washington  in  substance  said, 
that  where  there  is  a  special  agreement  open 
and  subsisting  at  the  time  the  cAUse  of  action 
arises,  a  genernl  indebitatus  assumpaU  cannot  be 
maintained;  but  if  the  agreement  has  been 
wholly  performed,  or  if  the  further  execution 
of  it  has  been  prevented  bv  the  act  of  the  de- 
fendant, or  by  consent  of  the  parties;  or  if  the 
contract  has  been  performed  in  respect  to  any 
one  distinct  subject  in  it,  the  plaintiff  may  re- 
cover upon  a  general  indJAUatus  aagumpifity  Per- 
kins v.  Hart,,  11  Wheat.  237.    It  is  very  clear 
that  the  learned  judge  understood  that  if  aser- 
vant  was  wrongfully  dismissed  no  action  of 
indebitattu  assumpsit  would  lie,  except  for  those 
services  performed,  Alego  v.  A  lego,  10  Serg.  & 
R.  235 ;  Dpnaldson  v.  Fuller,  3  Serg.  &  R  505. 
And  where  an  instalment  of  the  wages  falls 
due,,  the  servant  may  bring  an  action  at  once 
for  Buch  instalment ;  and  as  each  successive 
instalments  fall  due,  a  like  action  may  be 
brought  for  eflch  one,  Hartley  v.  Harmau,  11 
Ad.   A  E.  798;  Davis  v.  Preston  ii  Ala.  83; 
Colburn  v.  Woodworth,  31  Barb.  381;  Heim 
V.  Wolf,  IE.  D.  Smith,  70;  Moody  v.  Lever- 
ick, Abb.  Pr.  (N.  8.)   145;  Weed   v.  Burt,  7 
Daly  267;  s.  c.  78  N.  Y.  191 ',ditium  in  Thomp- 
scn  ▼.  Wood,  1  Hilt.  93;  ArmSeld  v.  Nash,  81 
Mi08.  361 ;  Huntington  v.  Ogdensburgh,  etc., 
R.  Co.,  7  Am.  Law  Reg.  143;  s.  c.  33  How.  Pr. 
416:  Hamlin  v.  Race,  78 III.  422 ;  «.  c.  3  Cent. 
Lf.  J.  558.    This  vias  the  judgment  of  the  court 
in  Cook  V.  Whorwood,  2  Saund  337,  where  it 
was  held  that  several  actions  on  an  award  to 

Eay  several  sums  at  different  times  might  be 
rought  by  the  plainliff,  as  each  several  sum 
fell   dae.    If  the  action   is  brought   before 


the  time  the  instalment  was  to  fall  due,  or  be- 
fore the  time  for  the  termination  of  the  con- 
tract, it  cannot  be  maintained,  Bradshaw  v. 
Branan,  5  Rich.  465;  Hassell  v.  Nutt,  14 
Texas,  260.  But  it  seems  that  these  cases  are 
not  in  harmony  with  those  cases  which  hold 
that  assumpsit  will  not  lie  for  wages  that  would 
have  been  earned  after  the  discharge,  had  not 
the  servant  been  dissmissed ;  nor  are  they  in 
harmony  with  those  cases,  wherein  suit  has 
been  brought  after  the  time  for  the  termination 
of  the  contract  for  services,  which  hold  that  no 
evidence  can  be  given  of  the  amount  the  mas-'* 
ter  agreed  to  pay  the  servant.  For  how  can 
it  be  said  that  the  servant  is  entitled  to  re- 
cover each  instalment  as  it  falls  due,  when  the 
contract  has  been  broken  and  no  longcrexists. 
so  that  a  suit  can  be  maintained  thereon,  basea 
upon  the  promise,  implied  or  otherwise,  con- 
tained in  such  broken  contract? 

Those  cases  which  hold  that  the  jury  may 
take  into  consideration  the  probability  of  the 
servant's  obtaining  other  like  «^mployment,in 
estimating  his  damages,  are  more  in  harmony 
with  thoee  cases  which  deny  the  doctrine  of 
constructive  servicie. 

In  Goodman  v.  Pocock,  it  is  said  that  the 
servant  cannot  brine  an  action  of  indd>ilatus 
assumpsit  and  have  also  a  special  count  on  the 
broken  contract.  If  he  does  he  can  only  take 
the  verdict  on  one  count.  If  he  take  it  on  the 
special  count,  judgment  rendered  thereon 
will  be  a  bar  to  another  action,  even 
for  those  services  rendered.  But  this  case  is 
at  variance  with  a  large  class  of  crises  which 
hold  that  the  declaration  inav  contain  two 
counts,  one  in  assumpidjani\  theotheras|)ecial 
count  for  duma^tes.  Madden  v.  Portorfield,  8 
Jones  L.  166;  Ridks  v.  Yates,  5  Ind,  115 ;  Col- 
burn V.  Woodworth,  31  Barb.  381 :.  Hartley  v. 
Harman,  11  Ad.  &  E.  798;  FreBfh  v.  Brookes,' 
6  Bing.  354. 

Whether  the  contract  is  one  in  which  pay- 
ment is  to  be  made  in  instalments,  is  to  be  as- 
certained as  in  any  other  contract.  If  the  ser- 
vant's wages  are  payable  roontlily,  a  separate 
action  may  be  brought  as  each  month's' wages 
fall  due,  and  a  prior  judgment  will  not  bar  a 
bubsequent  action,  Huntington  v.  Ogdens^ 
burgh,  etc.,  R.  Co.,  7  Am'.  L.  Reg.  143 ;  s'.  c, 
33  How.  Pr.  416;  Armfield  v.  Nash,  31  Miss. 
361;  Heim  v.  Wolf,  1  E.  D.  Smith,  70.  And 
the  plaintiff  recovers  only  the  amount  that 
was  due  at  the  time  the  suit  was  brought,  al- 
though at  the  time  of  the  trial  all  the  instal- 
ments were  due,  Hamlin  v.  Race,  78  III.  422; 
s.  €.  3  Cent.  L.  J.  558 ;  Toles  v.  Hazeix,  57 
How.  Pr.  516.  Contra^  up  to  the  time  of  the 
trial,  Maguire  v,  Woodside,  2  Hilt.  59;  Fowler 
V.  Armour,  24  Ala.  1.94. 

If  the  master  refuses  to  have  anything  fur- 
ther to  do  with  the  servant,  and  turn  him 
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away,  such  action  would  amount  to  an  actual 
breacn  of  tbe  contract,  and  all  the  cases  hold 
that  a  right  of  action  in  favor  of  the  servant 
accrues  at  once,  l^ut  if  the  master  merely  re- 
fuses to  furnish  the  servant  employment,  such 
refusal  does  not  amount  to  a  breacn  of  the  con- 
tract, Cook  V.  Sherwood,  11  W.  R.  695.  This 
last  case  was  decided  after  Bmmens  v.  Elder- 
ton,  4  H.  L.  C.  645,  where  Mr.  Justice  Cromp- 
tonsaid:  ''If  there  is  a  contract  to  keep  m 
employment,  it  seems  necessarily  to  follow 
that  a  dismissal  from  the  employment  is  a 
breach  of  it ;  *'  but  this  does  not  go  the  length 
of  saying  that  a  mere  refusal  to^furqish  work 
amounts  to  a  dismissal.  And  Mr.  Justice  Tal- 
ford  in  the  same  case,  4ll.  L.C.  650,  comment- 
ing upon  Aspdin  v.  Austin,  5  Q.  B.  671,  and 
Dunn  V.  Sayles,  5  Q.  B.  £85,  says  that  they  es- 
tablish the  rule  that  if  the  servant  is''  able 
and  willing  to  render  service  he  is  entitled  to 
demand  his  wages ;  but  that  he  cannot  insist 
on  being  able  to  earn  them."  Such  is  the  cor- 
rect view  of  this  question,  Rhodes  v.  Forwcod, 
16  Moak,  124 ;  L.  R.  1  H.  L.  256.  Why  should 
the  servant  be  allowed  to  insist  upon  actual 
employment  if  the  master  chooses  to  pay  him 
the  stipulated  amount  when  he  performs  no 
service?  The  servant  is  not  injured  by  the 
master's  action,  Emmens  v.  Elderton,  4  H.  L. 
644.  Were  it  the  case  of  an  apprentice  at 
some  trade,  who  expected  to  receive  actual 
benefit  by  such  employment  in  the  way  of 
skill  to  be  acquired  thereby,  and  such  expec- 
tation was  a  part  of  the  conKideration,  or  so 
understood  by  the  mx«<tcr  and  servant,  then  a 
verv  different  case  would  be  presented,  and  no 
doubt  a  refusal  to  furnish  employment  would 
be  a  breach  of  the  contract'.  Wliere  the  mas- 
ter put  the  servant  in  custody,  upon  a  charge 
of  larceny,  and  afterwards  pnicured  his  release, 
it  wa^  held  not  a  breach  of  the  contract  *  Smith 
V.  Kingsford,  3  Scott,  279,  o-,  merely  shutting 
up  the  warehouse  i  n  which  the  servant  worked, 
is  not,  CfK)k  V.  Sherwoo<l,  11  W.  R.  595. 

So,  where  the  plaintiff  was  hired  to  teach 
school  for  a  district  for  a  term  of  six  months; 
and  after  he  had  taught  throe  months  most  of 
the  patrons. became  dissatisfied,  and  only  two 
or  three  pupils  remained ;  the  stove  leg's  and 
and  pipes  were  carried  away  from  the  school- 
house,  and  the  plaintiff  had  toclose  hissch(X)l, 
but  wa«»  requested  by  the  prudential  commit- 
tee to  hold  nimself  in  readiness  to  go  on  with 
the  school  the  remainder  of  the  term,  which 
he  did ;  and  no  effort  was  made  to  put  the 
school-house  in  a  condition  fot  school  to.  con- 
tinue ;  the  court  treated  the  contract  as  un- 
broken, and  an  action  of  a98umpint  wa<9  held  to 
be  maintainable.  Bromlev  v.  School  District, 
47  Vt.  381.  This  was  practically  holding  that 
the  district  was  not  bound  to  furnish  actual 
employment    No  precise  fcrm  of  words  is  nec- 


essary, on  the  master's  part,  to  reject  the  ser- 
vant's services ;  a  denial  of  the  obligation  of 
the  contract  after  it  is  created  is  equivalent  to 
a  respect  to  allow  him  toenter  upon  oroontinue 
the  service,  Howard  v.  Daly,  61  N.  Y.  368.  An 
employment  for  no  definite  time  is  a  hiring  at 
the  will  of  both  parties,  and  the  servant  may 
be  discharged  without  notice,  Kirk  v.  Hart* 
man.  63  Pa.  St.  97. 

He  cannot  recover  wages  upon  a  rescinded 
UUaal  contract,  Peck  v.  Burr,  6  Seld^  294. 

If  the  master  notifies  the  servant  before  the 
time  for  the  commencement  of  the  services  as 
agreed  upon,  that  he  will  not  provide  hiia 
with  employment,  and  that  he  rescind  the 
contract,  this  dispenses  with  an  actual  tender 
upon  the  part  of  the  servant  of  his  services; 
Howard  v.  Dalv,  61  N.  Y.  362 ;  Walis  v.  War- 
ren, 4  Exch.  361 ;  Levy  v.  Hubert,  7  Taunt. 
314 :  Carpenter  v.  Holcomb,  105  Mass.  284,  bat 
if  he  receives  no  notice  he  must  make  a  ten* 
der  of  his  services,  or  show  a  willingness  to 

Serform  them  >  Howard  v.  Daly,  61  N.  Y.  362; 
[oody  v.  Leverick,  14  Abb.  Pr.  (n.  s.)  146.  A 
tender  and  offer  to  perform  is  equivalent  to  a 
performance  so  far  as  the  measure  of  damages 
IS  affected.  Walworth  v.  Pool;  4  Eng.  (Ark.) 
394 ;  Whittaker  v.  Sandifer,  1  Duv.  261.  And 
if  the  servant  engage  in  otheremployment  af« 
ter  his  discharge,  or  other  breach  of  the  con- 
tract, or  do  any  other  act  incompatible  with 
his  return,  he  is  not  bouYid  to  return  to  his 
master,  even  though  solicited  by  him.  Saun- 
di*rs  V.  Anderson,  2  Hill  (S.  C.),  486  ;  Howard 
V.  Daly,  61  N.  Y.  362.  It  would  be  otherwise 
were  he  free  to  return,  for  in  such  case  there 
mu.«t  be  a  readiness  tn  perform;  yet  a  refusal 
to  return  could  not  effect  the  reit)very  of  the 
damages  accrued  in  the  past,  but  only  those 
that  might  accrue  in  the  future,  Sherman  v. 
Chamnlain  Transp.  Co ,  31  Vt.  162.  If  an  ac- 
tion for  broach  of  the  contract)  bad  been 
brought,  and  judgment  rendered  for  the  dam- 
ages actually  sustained,  a  request,  nfter  bring- 
ing the  suit,  by  the  master,  that  the  servant 
return,  and  a  i*efu.<al  could  have  noeflTectupoii 
either  the  master  or  servant,  even  though  he 
were  free  to  return,  because  such  (us  will  be 
hereafter  seen)  judgment  is  a  complete  bar  to 
any  second  action.  It  would  be  different  were 
such  action  brought  for  the  wages  actually 
earned,  or  for  the  amount  of  an  instalment. 

•In  Planche  9.  Colburn,  8  Bing  14,  the  de- 
fendant engaged  the  plaintiff  to  wri^  a  tieat- 
ise  for  periodical  publication.  The  plaintiff 
commenced  the  treatise,  but  before  he  bad 
completed  it,  the  defendant  abandoned  such 
publication;  it  was  held  that  the  plaintiff 
might  sue  for  compensation  without  tende^ 
ing  or  delivering  the  book.  It  doea  not  appear 
from  this  case,  as  reported,  whether  the  suit 
waa  for  wages  th^n  due,  or  for  damages  on 
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account  of  the  breach  of  the  contract.  The 
caee  is  rery  unsatisfactorily  reported.  See 
Gkodman  v.  Pocock,  69  Ene.  Com.  L.  681. 
And.  under  a  contract  '^to  devote  my  time 
and  best  energies  from  dayiieht  in  the  morn- 
ing until  nine  o'clock  in  the  evening  tg  A., 
for  the  term  of  one  year,"  for  a  stipulated  sum 
by  the  day,  with  a  provision  that  the  wa^es 
shall  continue  the  same  until  the  expiration 
of  the  term,  in  case  of  the  previous  aeath  of 
A.,  the  performance  of  reasonable  service  after 
the  death  of  A.  within  the  term,  upon  the  re- 
quest of  his  executor,  is  a  condition  precedent 
to  the  right  to  recover  wages  after  sucn  request, 
Burdett  v.  Yale,  6  Allen,  125. 

As  soon  as  the  contract  is  broken,  and  the 
servant  discharged,  it  is  his  duty  to  seek  other 
like  employment.  Emmens  v.  Elderton,  4  H. 
L.  644;  Beckham  v.  Drake,  2  H.  L.  607;  s.  c. 
4  C.  B.  479,  note;  6  C.  B.  160  17  L.  J.  (n.  s.) 
C.  P.  807;  Howard  t;.  Dal  v,  61  N.  Y.  370;  DU- 
Ion  V.  Anderson,  48  N.  V.  231 :  Hamilton  v. 
McPherson,  28  N.  Y.  76 ;  Chamberlin  v.  Mor- 
gan, 68  Pa.  St.  168;  King  v.  Steiren,  44  Pa. 
St.  99;  Whitaker  v.  Sandifer,  1  Duv.  261; 
Ricks  V.  Yates,  5  Ind.  115 ;  Sherman  v.  Trans- 
portation Co.,  81  V.  162.  In  Sherman  v.  Com- 
stock,  21  Wend.  462,  it  is  said  that  the  law  ab- 
hors an  idle  man,  and  will  not  lend  its  hand  to 
enable  a  servant  to  eat  the  bread  of  idleness; 
idleness  itself  is  a  breach  of  moral  obligation. 
See  Walworth  v.  Pool,  4  Eng.  (Ark.)  394  where 
this  case  is  quoted  from  and  a{)proved.  In 
Beckman  v.  Drake,  2  H.  L.  606,  it  is  held  he 
is-bound  to  use  "diligence;*'  and  in  Emmens 
V.  Elderton,  4  H.  L.  645,  the  words  ''due  dili- 
gmee^^'  are  Uffed,  and  the  former  case  cited  to 
sustain  the  point  made.  In  Howard  v.  Daly, 
61  N.  Y.  870,  it  is  said  that  the  servant  must 
'*  use  reaeanable  care  in  entering  into  employmentf^* 
which  is  equivalent  to  due  diligence.  Sucn, 
undoubtedly,  is  the  law.  The  servant  is  not 
bound  to  use  extraordinary  diligence  to  pro- 
cure another  place,  nor  to  procure  one  equally 
or  more  remunerative  than  the  one  from 
which  he  was  wrongfully  dismissed.  If  em- 
ployment of  less  value  is  offered  to  him  in  the 
same  vicinity,  and  one  of  greater  value  in  a 
distant  community,  he  may  accept  the  former, 
although  the  acceptance  of  the  latter  would 
reduce  the  amount  of  the  damages  he  would 
be  entitled  to  recover;  for  he  is  .not  bound  to 
seek  other  employment  at  a  distance  and 
among  strangers,  Hamilton  v.  McPherson,  28 
N.  Y.  72;  Gillisv.  Space,  63  Barb.  177. 

In  ascertaining  wnat  is  due  diligence,  the 
kind  of  the  employment,  the  time  of  the  dis- 
charge and  the  custom  of  the  trade  or  country 
must  be  considered:  Thus,  where  the  plaint- 
iff was  employed  as  an  actress  on  the  20th  of 
April,  the  services  to  commence  about  Sep- 
tambar  15thy  and  to  terminate  on  July  1st,  of 


the  next  year;  and  in  the  latter  jpart  of  Sep- 
tember she  was  told  that  her  services  were  not 
desire<1  (she  never  having  entered  upon  them), 
it  was  said  that  if  other  like'cmployment  had 
been  offered  her  in  that  city  (^New  York),  it 
would  have  been  her  duty  to  have  accepted  ^ 
it  I  but  having  made  some  effort  and  having 
failed,  under  the  known  usage  in  that  busi- 
ness bf  forming  companies  of  .actors  at  certain 
seasons  of  the  year,  and  the  slight  success  of 
making  an  engagement  after  September  16th. 
she  was  justified  in  waiting  tetne  close  of  the 
theatrical  season,  Howard  v.  Daly,  61  N.  Y. 
371.  So  of  an  overseer  turned  off  at  a  season 
of  the  year  when  he  could  not  get  other  em- 
ployment, Meade  v,  Rutledge,  11  Texas  44 ; 
Byrd  v.  Boyd,  4  McCord,  246;  see  Chamberlin 
V.  Morgan,  68  Pa.  St.  168:  King  v.  Steiren  44 
Pa.  St.  99.  It  must  be  lifee  employment,  or  of 
the  Miin«\kind,  Howard  v,  Daly,  61  N.  Y.  370; 
Beckham  v.  Drake,  2  H.  L.  C.  606..  It  is  said 
he  is  only  required  to  seek  "  employment  of 
the  same  eeneral  nature  and  description  with 
that  which  the  contract  between  tne  parties 
contemplated,"  Coetiean  v.  Mohawk,  etc^  R. 
Co.,  2  Denio,  609;  Walworth  v.  Pool,  4  Eng. 
(Ark.)  894.  Thus  an  actress  need  not  seek  ser- 
vice as  a  clerk,  or  a  railroad  superintendent  as 
a  farmer,  or  an  overseer  as  a  common  day 
laborer,  or  a  foreman  in  a  type  foundry  as  an 
ordimary  hand  in  another  foundry,  Beckham 
V.  Drake,  ^  H.  L.  607 ;  Gill  is  v,  Space,  63  Barb. 
177. 

If  an  offer  of  employment  is  made  to  be 
performed  at  a  distance  from  where  the  ser- 
vant had  contracted  to  labor,  he  is  not  bound 
to  accept  it.  He  is  not  bound  to  go  beyond 
the  vicinity  of  the  place  where  he  was  at 
work.  If  it  is  services  to  be  performed  in  the 
same  region,  then  he  must  accept  it;  othe1^ 
wise  not,  Walworth  v.  Pool.  4  Eng.  (Ark.^^ 
394;  and  Coetigan  V.  Mohawk,  etc.,R.  Co.,  2 
Denio  606;  the  actress  was  not  bound  to  leave 
New  York  City  to  find  employment;  nor  a 
school  teacher  to  go  to  a  distant  town,  Oillis 
V.  Space  63  Barb.  177 ;  Shannon  v.  Comstock, 
21  Wend.  457 ;  Heckscher  v.  McCrea  24  Wend. 
304;  thus,  where  a  teacher  was  ensaged 
to  teach  a  winter  school,  it  was  intimatea  that 
she  would  not  be  compelled  to  teach  a  summer 
school  at  a  much  lowdr  rate  of  wages  and  of  a 
primary  grade,  Oillis  v.  Space,  63  Barb.  177. 

If  a  former  action  has  been  brought  for 
damag^es,  on  account  of  a  breach  of  the  con- 
tract, it  will  be  a  bar  to  a  second  action,  al- 
though if  it  had  not  been  brought  at  so  early 
a  date  a  greater  sum  for  damages  could  have 
been  recovered  at  the  time  suqb  second  action 
is  brought,  Ooodman  v.  Pocock,  16  Ad.  &  E. 
676;  Ricks  v.  Yates,  6  Ind.  116;  Madden  «. 
Porterfield.  8  Jones  L.  166 ;  Booge  v.  Pacific 
R.  Co.,  88  Mo.  212;  Dunn  v.  Murray,  9  Bam. 
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ft  Cress.  780;  Routledge  v.  Hislop,  6  Jur.  (n. 
s.)  898;  i.  c.  8  W.  R.  363:  2  El.  &  El.  548; 
Lilly  V.  Elwin,  11  Q.  B.  742 ;  Sherman  v. 
Champlain  Transp.  Co.,  81  Vt.  162;  Wil- 
loughby  v.  Thomas,  24  Gratt.  521;  Colburn  v. 
Woodworth,  31  Barb.  381.  In  those  cases 
where  a  special  and  common  count  can  be 

S*  lined,  a  judgment  thereon  would  be  a  bar. 
pt  wnen  a  suit  is  brought  to  recover  an  in- 
stallment of  the  waees,  judgment  thereon 
would  not  be  a. bar,  as  before  stated.  It  would 
be  a  great  iniustice,  in  the  last  instance,  to 
bold  that  such  a  iudgment  would  bar  a  future 
action  that  falls  aue  afterward,  unless  the  jury 
were  permitted  in  the  former  action  to  take 
into  consideration  the  possibility  or  impossi- 
bility of  obtaining  other  like  employment. 
For,  according  to  thb  cases,  such  future  in- 
stalment cannot  be  recovered  until  the  time 
has  arrived  at  which  it  was  to  have  fallen  due ; 
and  if  the  recovery  of  one  instalment  is  a  bar 
to  the  recovery  of  a  future  instalment,  then 
the  servant  will  be  compelled  to  wait  until 
the  last  falls  due  before  he  can  bring  suit 
against  the  master.  Such  a  rule  would  w6rk 
a  manifest  hardship  to  the  servant.  He 
probably  contracted  that  his  services  should 
De  paid  for  bv  the  week,,  month,  or  quarter,  so 
that  he  could  support  himself  and  family.  If 
be  must  sue  for  one  installment,  at  the  nsk  of 
losing  the  remainder,  then  he  must  run  a 
great  risk,  either  way  he  may  proceed, — either 
sue  or  wait, — in  having  himself  and  family 
suffering, — nay,  even  perishing, — ^for  the  nec- 
essaries of  life.  The  law  never  contemplated 
such  a  condition  of  affairs. 

It  will  thus  be  seen  that  whether  the  former 
action  is  a  bar  or  not  depends  entirely  u^mn 
the  state  of  the  pleadings  and  the  nature  of 
the  action.  As  we  have  seen,  as  soon  as  the 
contract  is  broken  the  servant  has  a  right  of 
actidn  for  the  breach ;  and  a  judgment  therein 
will  be  a  bar,  although  it  is  for  only  a  trifling 
sum, — the  extent  of  the  defendant's  damage 
at  the  time,  Hartley  v.  Harmon,  11  Ad.  & 
E.  798;  Heim  v.  Wolf,  2  E.  D.  Smith,  70; 
Thompson  v.  Wood,  1  Hilt.  93. 

If  the  servant -has  engaged  in  other  emplo}'- 
ment  after  his  discharge,  the  master  may 
show  this  in  mitigation  or  reduction  of  dama- 
ges. He  must  plead  it,  Congregation  v.  Perop, 
2  Coldw.  620;  Chamberlain  v.  Morfirun.  68  Pa. 
St.  168;  King  v.  Steiren,  44  Pa.  St.  99;  Sher- 
man v.  Champlain  Transp.  Co.,  31  Vt.  162; 
Costigan  v.  Mohawk,  etc.,  K.  Co.  2  Dcnio,  609 ; 
Blderson  v.  Emmens,  6  Mati.  6r.  &  Sel.  178 ; 
Byrd  v.  Boyd,  4  McCord,  246;  Walworth  v. 
Pool,  4  Eng.  (Ark.)  494 ;  Howard  v.  Dalv,  61 
N  Y.  362;  Gillis  v.  Space,  63  Barb.  177. ' 

Although  he  is  not  iniured  in  fact  by  the 
discharge,  he  is  entitlea  to  recover  nominal 
damageSi  Bmmens  v.  Alderton^  4  H,  L«  645 ; 


Becknian  v.  Drake,  2  H.  L.  607.  The  master 
may  show  negligence  or  unskillfulness  in  the 
8ervant,but  this  will  not  prevent  the  plaintiff 
from  recovering  the  worth  of  his  services, 
McCormick  v.  Ketchum,48  Wis.  643;  Eaken 
V.  Harrison,  4- McCord,  249;  Suggs  v.  Blow, 
17  Mo.  359.  Of  course,  it  the  servant  left  the 
master's  employ,  that  would  be  a  complete  de- 
fence (except  for  what  had  been  actually 
earned),  and  the  servant  would  be  liable  to 
any  special  damage  his  master  may  have  sus- 
tainea,  either  in  an  action  brought  by  the 
master,  or  by  way  of  set-off:  Huttman  v.Boul- 
nois,  2  Car.  &  P.  510;  Philbrpok  v,  Belknap, 
6  Vt.  383 ;  and  if  the  servant  waeput  at  other 
labor  than  that  named  in  the*  contract,  and 
he  performs  it,  he  cannot  afterwards  cease  be- 
cause he  was  required  to  perform  such  other 
labor,  but  must  stay  until  the  time  agreed 
upon  for  the  expiration  of  his  service.  Hair 
V.  Bell,  6  Vt.  35. 

The  Statute  of  Frauds  applies  to  contracts 
for  services.  Thus  a  parol  contract  not  to*  be 
performed  within  a  year  is  within  the  statute, 
Sluite  y.  Dour,  5  Wend.  204;  Giraud  v.  Rich- 
mond, 2  Man.  Gr.  &  Sel.  835;  Drummond  t. 
Burrill,  13  Wend.  307;  Squire  v.  Whipple,! 
Vt.  69;  Sands.v.  Artlmr,  84  Pa»  St.  479.  So 
is  a  contract  to  labor  fur  three  years  at  a  cer- 
tain rate  per  day,  Tuttle  v.  Sweet,  31  Me. 
555;  see  Hill  v.  Hooper,  1  Grny,  131.  Like- 
wise is  the  contract  void  where  the  servant  is 
to  receive  his  pay  in  real  estate,  Lisk  v.  Sher- 
man, 25  Barb.  433 ;  Ham  v.  Goodrich,  37  N. 
H.  185;  Shaw  v.  Shaw,  6  Vt.  69;  King  v. 
Brown,  2  Hill.  485;  Comstock  v.  Wanl,22  III. 
248;  The  William  Butcher  Steel  Works  v. 
Atkinson,  68  111.  421. 

A  parol  contract  to  grub  a  certain  tract  of 
land  tor  {30  is  void  -  and  it  was  said  that  it 
could  not  be  enforcecl  for  any  purpose,  either 
of  claim  or  defence,  Scotten  v.  i3i|own,  4Harr. 
324  But  the  fact  that  the  contract  was  void, 
or  eonnot  be  enforced,  does  not  prevent  the 
servant  from  recovering  on  a  quantum  mcrtut 
what  his  servipes  wore  worth  to  his  master; 
Mack  V.  Bnigg,  30  Vt.  571 ;  and  the  nwister 
cannot  in  defence  set  up  that  such  contract  is 
void.  King  v.  Welcome,  5  Grav,  41;  or  the 
non-performance  of  such  voiJ  agreement. 
Comes  V.  Lamsom,  16  Conn.  246;  Clark  v. 
Terry,  25  Conn.  395. 

A  number  of  authorities  hold  that  evidence 
cannot  be  given  of  the  value  of  such  services 
as  agreed  upon,  because  such  contracts  arc  ab- 
solutely void  under  the  statute,  The  William 
Butcher  Steel  Works  v.  Atkinson,  68  III.  421; 
Erben  v.  I^rillard,  19  N.  Y.  299;  Galvin  v. 
Prentice,  46  N.  Y.  162,  while  other  authori- 
ties treat  such  evidence  as  an  admission  of 
the  master  as  to  the  value  of  such  services, 
Emery  y,  Smith,  46  N.  H.  151 ;  Ray  v*  Young, 
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13  Texas,  550;  Sims  v.  McEwen,  27  Ala.  184; 
Aiid  others  do  not  state  upon  what  grounds  it 
was  admitted,  Tague  v/  Haywood,  25  Ihd. 
427;  Burlingame  v.  Burlingame,  7  Cow.  92. 
Thus,  where  the  servant  was  to  be  paid  in 
land,  it  was  said  if  the  value  of  the  land  was 
not  named  in  the  contract,  evidence  was  ad- 
missible to  show  its  value,  King  v.  Brown, 
2  Hill,  485;  Comstock  v.  Ward,  22  111.  248; 
Ham  V.  Goodrich,  37  N.  H.  185.  It  will  be 
seen  hereafter  that  a  number  of  cases  hold 
euch  evidence  admissible,  and  that  the  amount 
agreed  upon  by  the  parties  is  prima  facie  the 
amount  the  servant  is  entitleu  to  recover. 

If  the  contract  is  to  be  performed  within  a 
year  it  is  not  within  the  statute;  and  testi- 
mony as  to  the  time  at  which  the  defendarU 
entered  upon  the  service  is  not  admissible  to 
raise  a  presumption  that  the  parties  recog- 
nized the  contract  as  one  perfected  and  com- 
plete on  that  dav,  Comes  v.  Lamson,  16  Conn. 
246.  In  Valkehburgh  v.  Croffert,  7  N.  Y. 
Week.  Dig.  164  (1877),  it  was  held  that  even 
though  the  contract  was  fully  performed,  the 
servant  could  not,  on  qwintum  meruit,  recover 
more  than  the  price  agreed  upon,  although 
his  services  were  worth  more;  for  thecx)ntract 
may  be  said  to  regulate  the  amount  or  value 
of  the  services,  even  though  the  action  was 
not  specifically  upon  it,  but  wholly  for  work 
and  labor  generally,  see  Brown's  Statute  of 
Frauds,  Sect.  126.  *  No  new  contract  can  be 
implied  from  any  acts  done  under  such  an 
existing  contract.  The  principl(*s  of  eqnity 
OS  to  part  performance  in  contracts  relating 
to  lands  are  not  to  be  extended  to  contracts 
relating  to  services.  Brittain  v.  Roa««iter,  18 
Am.  Law.  Repr.  716;  Snelling  v.  Huntingfield, 
1  C.  M.  &  R.  20.  On  the  other  hand,  it  was 
held  that  so  long  as  the  master  chose  to  treat 
Buch  contract  as  valid  and  binding,  the  ser- 
vant, cannot  rescind  it  and  treat  it  as  void. 
Shaw  V.  Shaw,  S  Vt.  69. 

Proof  of  the  contract,  and  that  he  has  held 
himself  out  as  willing  to  fulfil  the  contract,  is 
euflicient,  MocKly  v.  Leverick,  14  Ann.  Pr. 
(N.  s.)  146 ;  Howard  v.  Dal  v,  61  N.  Y.  362. 
In  those  cases  which,  held  that  the  amount 
agreed  upon  to  be  paid  cannot  be  given  in 
evidence,  it  necessarily  results  that  the  plaint- 
iff must  adduce  evidence  of  tjie  value  of  his 
services  to  the  defendant,  if  Be  has  not  been 
permitted  to  perform  them,  or  their  probable 
value.  If  no  time  wtis  fixed  in  the  written 
contract  for  the  commencement  of  the  service, 
parol  proof  may  be  admitted  to  show  their 
their  actual  commencement,  Meade  v.  Rut- 
ledge,  11  Texas,  44.  After  the  defendant  has 
introduced  evidence  of  the  plaintiff's  negli- 
gence and  want  of  skill,  the  plaintifi*  may  in- 
troduce testimony  that  he  was  competent  and 
qualified  for  the  employment,  or  that  he  was 


skillful,  faithful  or  serviceable  therein.  Mc- 
Cormick  v.  Ketchum,  48  Wis.  643.  In  Hearne 
V.  Garrett,  49  Texas,  619,  it  was  held  that  the 
plaintiff  was  entitled  to  recover  the  full 
amount  ^'  on  proof  that  he  had  not  been  able 
to  get  other  remunerative  employment."  This 
is  certainly  not  the  law.  The  plaintiff  should 
not  be  required  to  disprove  the  defendant's 
defence  before  he  had  established  it,  or  offered 
any  evidence  of  it. 

The  defendant  can  show  that  the  plaintiff 
engaged  in  other  employment,  of  any  kind 
tohatecer;  or  that  he  could  have  procured,  or 
was  offered  employment  of  the  same  kind  in 
the  same  vicinity,  and  its  value  or  the  amount 
he  received,  in  order  to  reduce  the  amount  of 
the  damages  to  be  recovered.  And  the  bur- 
den is  upon  the  defendant  to  make  such  proof. 
'^  He  [the  defendant]  is  the  wrong-doer,  and 
the  presumption  between  him  and  the  person 
wronged  should  be  made  in  favor  of  the  lat- 
ter," Costigan  v.  Mohawk,  etc.,  R.  Co..  2 
Denio,  606;  Walworth  v.  P(X)l,  4  Eng.  (Ark.) 
394;  King  v.  Steiren,  44  Pa.  St.  99;  Kirk  v. 
Hartman,  63  Pa.  St.  97;  Omgregation  v.  Peres 
2  Coldw.  620.  If  no  such  evidence  is  intro- 
duced by  the  defendant,  he  is  entitled  to  re- 
coverthefull  amountof  his  damages  as  proven, 
Howard  v.  Daly,  61  N.  Y.  371 ;  Gillifl  v.  Space, 
63  Barb.  177. 

Where  the  plaintiff  was  employed  a^  a 
salesman,  it  was  held  that  the  defendant 
could  not  show  that  he  sold  less  goods  Xhan 
his  fellow-clerks  iu  the  s:inie  busines.<),  Greene 
V.  Washburn,  7  Allen,  390,  nor  show  that  he 
represented  that  he  was  a  ''first-rate  sales- 
man." "  Such  a  general  statement,"  said  the 
court,  "by  way  of  self-commendation,  unac- 
companied by  affirmation  of  any  specific  fact, 
and  without  evidence  that  the  words  used  bad 
acquired  a  precii^e  and  definite  meaning 
among  men  of  business,  was  not  a  represen- 
tation of  fact,  on  which  the  defendaht 
had  a  right  to  rely."  Blair  v.  Lafljh,  127 
Mass.  618.  So,  where  the  suit  was  commenced 
for  the  recovery  of  the  wages  due  him,  before 
the  expiration  of  the  time  for  which  he  was 
employed,  it  was  held  that  the  master  could 
not  give  evidence  upon  the  trial  to  show  the 
extent  of  the  damages  occasioned  by  the  ser- 
vant's leaving  his  employment  before  the  ex- 
f)irati(m  of  the  term  of  "services  claimed  by 
lira,  Blodget  v.  Berlin  Mills  C,  62  N.  H. 
216 ;  «.  c.  12  Am.  Law.  Reg.  661.  The  defend- 
ant  may  plead  and  show  that  the  servant  has 
made  an  assignment  in  bankruptcy,  in  which 
event  the  right  of  action  is  in  the  assignee, 
Beckham  v.  Drake,  2  H.  L.  678 ;  $.e.9  Mes.  ft 
W.  79;  8  Mes.  A  W.846;  11  Mes.  A  W.  316. 
It  was  well  said  in  Emmons  v.  Elderton,  4  H. 
L.  656,  "  that  the  measure  of  damages  is  an 
indemnity  to  the  plaiptiff  for  his  loss  by  the 
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breach.''  Again  :  "  when  this  relation  is  de- 
termined, the  party  employed  is  at  liberty  to 
find  other  employment;  and  if  other  eoaally 
eligible  employment  is  at  his  option,  the  in- 
demnity for  the)  loes  by  breach  of  contract 
would  be  a  small  amount ;  but  if  the  circum- 
stances are  reversed,  the  employment  under 
the  contract  may  be  such  that  the  damages 
may  exceed  the  salary." 

"  The  measure  of  damages  for  the  breach  of 
the  promise  now  in  Question  is  obtained  by 
considering  what  is  tne  usual  rate  of  wages 
for  the  employment  here  contracted  for,  and 
what  time  he  lost  before  a  similar  employ- 
ment could  be  obtained/'  Beckman  v.  Drake. 
2  H.  L.  606.  In  thoee  cases  where  it  is  held 
that  the  servant  is  not  bound  to  prove  the 
aetuid  value  of  his  wages,  the  amount  stipu- 
lated in  the  contract  is  vrimajaeie  the  meas- 
ure, Howard  v.  Daly,  61  N.  Y.  871 ;  Gillis  v. 
Space,  63  Barb.  177;  Heim  v.  Wolf  1  E.  D. 
Smith,  70 ;  Oandell  v.  Pondignv,  4  Camp.  475 ; 
As|)din  V.  Austin,  6  Ad-  »  ^*  (i*-  ^O  671 ; 
Smith  V.  Thompson,  8  Man.  6r.  &  Sel.  44 ; 
Decker  v.  Hassel,  26  How.  Pr.  528 ;  Webster 
V.  Wade,  19  Cal.  291;  Miller  v.  Mariner's 
Church,  7  Oreenl.  51 ;  Bradley  v.  Denton,  3 
Wis.  657;  Ricks  v.  Yates,  6  Ind.  115;  French 
V.  Brookes,  6  Bing.  354:Brad8haw  v.  Broman, 
6  Rich.  465 ;  Byrd  v.  Boyd,  4  McCord,  246 ; 
Hearne  v.  Oarrett,  49  Texas,  619.  Where  the 
plaintiff  is  required  to  make  actual  proof  of 
their  value,  he  will  only  be  entitled  to  a  ver- 
dict for  the  amount  proven,  less  the  amount 
he  had  earned  in  other  employment,  or  could 
have  earned  bv  using  due  diligence  in  em- 
ployment of  tne  same  jf^eneral  kind,  which 
devolves  upon  the  defendant  to  prove. 

The  measure,  it  is  said,  cannot  exceed  the 
amount  named  in  the  contract,  Meade  v. 
Rutledge,ll  Texas  44;  Sherman  v.  Champlain 
Transp.  Co.  31  Vt.  162 :  Money  v.  Taylor,  6 
Swan.  447;  Miller  v.  Goddard,  84  Me.  102. 
As  previously  said,  the  defendant  may  show 
the  amount  of  the  wages  he  had  earned,  or 
could  have  earned,  previous  to  the  time  of 
bringing  the  suit.  It  does  not  require  a  cita- 
tion of  authorities  to  maintain  this  state- 
ment. 

Where  an  overseer  was  employed  unon  con- 
dition that  he  was  to  receive  one-fourth  part 
of  the  crop,  and  when  the  same  was  well  ad- 
vanced in  growth  he  was  turned  away  by  his 
employer  without  just  cause,  he  was  permitted 
to  recover  the  value  of  the  one-fourth  part  of 
the  crop, — not  as  it  stcKxl  when  he  was  dis- 
missed, out  as  it  was  fully  matured.  Chancey 
V.  Robertson,  2  Const.  (3.  C.)  404.  So,  where 
the  plaintiff  agreed  to  cultivate*  the  defend- 
ant's land  for  two  years  for  a  share  of  the 
crops,  both  parties  understanding  that  the 
orop  would  be  larger  in  the  secona  year  than 


in  the  first;  and  the  defendant  at  the  end  of 
the  first  year  paid  the  plaintiff  his  share  of 
the  year's  crop,  and  refused  to  let  him  culti- 
vate for  the  second  year,  it  was  held  that  the 
Slaintiff  might  maintain  an  action  for  work 
one  and  materials  furnished ;  that  he  had 
expended  labor  the  first  year  for  which  he 
then  expected  to  reap  the  benefit  the  second 
year,  and  that  that  was  the  same  as  knoney 

Gdd  in  advance,  Williams  v.  Bemis,  108 
ass.  91.  And  where  the  plaintiff  was  paid 
a  sidary  by  the  year  and  a  commission  on  the 
gross  amount  of  the. sales  he  made,  it  was  held 
tnat  the  jury  could  take  into  consideration 
what  such  commissions  might  have  been  da^ 
ing  the  year,  although  they  would  not  have 
been  payable  until  tne  end  of  theyear,  Blair 
V.  Laflin,  127  Mass.  518  j  Dennis  v.  Mazfield, 
10  Allen,  138.  So,  likewise  may  the  iurjr  take 
into  consideration,  it  is  said,  the  probabilities 
of  the  servant  having  other  employment 
r  where  the  action  is  for  hreach  of  the  contract) 
auring  the  period  for  which  he  was  employed. 
If  the  empiover  is  a  company,  and  it  is  afte^ 
ward  ordered  to  be  wound  up  by  the  court, 
that  fact  may  be  taken  into  consideration, 
Hartlan  v.  General  Exchange  Bank,  14  L. 
Times  (n.  s.),  863.  But  in  Costinn  v.  Mo- 
hawk and  Hudson  River  Railroad  Companv. 
2  Denio,  006,  it  was  held  that  the  jury  could 
not  take  into  consideration,  in  order  to  reduce 
the  damages,  the  supposition  that  the  i>er»n 
improperly  dismissea  vugkt^  Aooe  faani  Mer 
employment  for  the  whole  or  some  part  of  the 
unexpired  term  during  which  he  had  been 
engaged  to  serve  the  defendant.  There  is 
thus  a  direct  conflict  between  these  last  two 
cases  ci  ted.— -TT.  W.  TharnUmjIndianapolU  Ind. 
in  Southern  Law  Review, 

Reported  Gafies. 


R  AL.  V.  WILDT  R  AL. 

{Mdhoninff  Qmnty,  O.,  Cowman  Pleas.  Jan.  Term,  IBSS.) 
WiLii—CoiMdncfoon  and  vaUdUjf  qf. 

ARREI4,  v . 

In  June,  1861,  John  Young  was  married  to 
Harriet  Glass,  who  is  now  Harriet  WeldVyOne 
of  the  defendants.  On  the  fifth  day  of  Au- 
gust, 1862,  John  Young  enlisted  in  the  army; 
on  the  twelfth  day  of  Augast,  1862,  he  made 
his  will,  his  wife  being  at  that  time  eneiet^ 
On  the  twentieth  day  of  December,  1862«  that 
child  was  born,  and  was  named  Elisabeth 
Young.    John  Younf^  died  in  April,  1865. 

The  terms  of  his  will  are  as  follows,  to  wit: 
"I  will  and  devise  to  my  wife,  Harriet  Young, 
all  my  real  estate  wheresoever  situate,  to  use 
and  occupy,  as  to  her  minr  seem  proper,  daring 
her  natural  life,  and  after  her  death  to  the 
heirs  of  her  bodv  beffotten.  but  should  she  die 
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without  isioie,  thon  I  Ttill  and  device  the 
«anie  to  Frank  Young  and  Jennie  Young, 
children  of  my  brother,  William  Young,  ana 
to  Eben  Kirkpatrick,  son  of  John  Kirkpat- 
rick,  equally. 

Item  second.  ''I  will  and  bequeath  to  my 
wife,  Harriet  Young,  all  my  personal  estate 
of  whatsoever  name  or  nature,  to  ude  abso- 
lutely and  without  reservation.  And  lastlv, 
I  hereby  nominate  and  appoint  John  Kirk- 
patrick executor  of  this  my  last  will  and  test- 
ament, and  hereby  authorize  him  to  do  all 
thines  necessary  in  the  premises. 

*' Witness  my  hand  and  seal  this  twelfth 
day  of  August,  1862." 

(^Sighed)  "John  Young."    [seal] 

Since  tiie  death  of  John  Young  in  lSio5, 
Harriet  Young,  his  widow,  was  married  to 
Samuel  Weldv,  and  bv  that  marriage  there 
are  five  children,  and  this  proceeding  was 
brought  to  contest  the  validity  of,  and  to  set 
aside  that  will. 

The  plaintiffs  base  their  rieht  to  have*  the 
will  set  aside  upon  section  &959  of  the  revised 
statutes,  on  the  ground  that  at  the  time  he 
made  his  will  he  had  no  children,  but  after- 
wards had  a  child  born,  Elizabeth  Young,  now 
Elizabeth  Rhode?,  one  of  the  phiintiffs  iii  the 
artion,  and  who  is  now  living,  and  they 
b/ought  this  suit  to  set  aside  the  will  on  the 
ground  that  she  was  not  provided  for  in  the 
will. 

Those  facts  raise  the  question  a^^  to  what 
kind  of  an  estate  the  plaintiff,  Rlizuheth 
Rhodes,  took  under  this  chin8e  of  tiie  will — 
"And  after  her  death  to  the  heirs  of  her  b<Kly 
begotten?"  And  the  court  held  that  under 
that  provision  of  the  will  she  took  a  veiled 
remnindery  and  that  a  vested  remainder  was 
within  the  meaning  of  the  statute  a  provision 
for  her,  and  instructed  the  jury  to  return  a 
verdict  in  favor  of  the  defendants,  sustaining 
the  ivill. 

Tuttle  &  Pilins  for  plaintiffs,  Van  Hyning 
A  Johnston  fordefendantft. 

Reported  by  B.  0.  Eddy, '  official  steno- 
grapher. 


♦  »■» 


MHWBB  XT  AI.  v.  SMITH  XT  AI. 

( U.  8.  Supreme  OrtiH,    November,  1882.) 

A  succewful  suit,  in  which  nevcrnl  judgment  cred- 
itors, each  of  %vh<>Be  cliiimn  in  lem  thnn  95,000,  join 
to  ««et  a»ide  a  judgment  c*oi*f(*f<ftcd  in  favor  of  an- 
other creditor,  whone  i-lalni  exceeds  |\oin),  does  not 
involve  a^ulBHent  nmounr  to  irivetliia  court  juris- 
diction of  an  appeal  by  Iiim,  his  interest  as  to  tlie 
attacking  credltorn  being  s  veral  and  not  joint. 

Appeal  from  the  Circnit  Court  of  the 
United  States  for  the  Western  District  of 
Missouri. 

Waite,  C.  J. 

On  the  twenty-sixth  of  January,  1880, 


Sell  wed  &  Newhouse  confessed  a  judgment 
in  the  Cirouit  Court  of  Jackson  County, 
Missouri,  against  themselves,  and  in  favor 
of  Henry  Heller,  for  $9,512.50.  Execution 
was  at  once  issued  on  {his  judgment,  and 
levied  hy  Bailey,  sherifi*  of  the  county,  on 
a  stock  of  goods. 

On  the  twelfth  of  February,  1880,  William 
Smith  &  Co.  had  a  suit  pending  in  the 
same  court,  in  their  favor,  against  Schwed 
and  New  house,  for  the  recovery  of  $8,829.71, 
and  William  C.  Greene  &  Co.  another  suit 
.  for  the  recovery  of  $1,012.93.  In  both  the 
suits  attachments  were  issued  and  levied  on 
the  same  goods  taken  under  the  execution 
in  favor  of  Heller,  and  then  in  the  hands  of 
the  sheriff.  Smith  &  Co.  and  Qreene  ft  Co. 
thereupon  began  a  suit  in  the  same  court 
against  Schwed,  Newhouse,  Ueller  and  the 
sheriff,  the  object  of  which  was  to  set^aside 
the  judgment  in  favor  of  Heller,  on  the 
ground  that  it  was  confessed  without  any 
consideration,  and  for  the  purpose  of  cov- 
ering up  the  property  of  Schwed  ft  New- 
house,  and  hindering  and  delaying  creditors 
in  the  collection  of  their  debts.  This  suit 
was  afterward  removed  to  the  Circnit  Court 
of  the  United  States  for  the  Western  Di- 
vision of  the  Western  District  of  Missouri. 
Afterward  judgments  were  rendered  in  the 
attachment  suit« — that  in  favor  of  Smith  ft 
Co.  being  for  $4,174.38,  and  that  in  favor 
of  Greene  ft  Co.  for  $1,104.09.  In  the 
meantime,  other  creditors  of  Schwed  ft 
Newhonse  got  attachments  and  judgments 
against  them,  to  wit:  the  Seth  Thomas 
Clock  Company  for  $1,518.49,  the  E.  N. 
Welch  Manufacturing  Company  for  $455.58, 
and  F.  Qaayle  for  $356.  The  attachments 
in  these  cases  were  also  levied  on  the  goods 
in  the  hands  of  the  sheriff.  All  the  later 
attaching  creditors  were  admitted  as  parties 
to  the  original  suit  begun  by  Smith  ft  Co. 
and  Greene  ft  Co.  to  set  aside  the  judgment 
in  favor  of  Heller,  and  in  proper  time  a 
supplemental  bill  was  filed,  in  which  all 
the  atfacliing  creditors  appeared  as  com- 
plainants, settinff  up  tne  recovery  ot 
tlieir  respective  judgments.  Pending  the 
suit,  the  property  levied  upon  was  sold,  and 
the  proceeds,  being  $7,405.55,  paid  into  the 
registry  of  the  court.  At  the  final  hearing 
a  decree  was  rendered  declaring  the  judg- 
ment confessed  in  favor  ^f  Heller  void  as 
against  the  attaching  creditors.  From  this 
decree  Schwed,  Newhouse,  Heller  and 
Bailey,  the  sheriff,  took  an  appeal^  wbidi 
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the  appellees  now  move  to  dismiBs  on  the  - 
gronna  that  the  value  of  the  matter  iu  die* 
pate  hetween  the  appellants  and  the  several 
appeUees  is  less  than  five  thousand  dollars. 

it  s  iT:apos8ible  to  distinguish  this  case  in 
principle)  frbm  Seaver  v.  Sigelows,  5  Wall. 
208,  where  an.  appeal  bj  creditors  who  had 
joined  in  a  suit  to  set  aside  a  fraudulent 
conveyance  by  their  debtor  was  dismissed 
because  the  amounts  found  due  the  appel- 
lants, respectively,  were  less  than  our  j  uris- 
dictioual  limit.  In  delivering  the  opinion 
of  the  court,  Mr.  Justice  Nelson  said :  '<The 
judgment  creditors  who  have  joined  in  this 

ill  nave  separate  and  distinct  interests,  de- 
pending upon  separate  and  distinct  judg- 
ments. In  no  event  could  the  sum  in  dis- 
pute of  either  party  exceed*  the  amount  of 
their  judgment.  *  *  *  The  bill  being 
dismissed,  each  fails  in  obtaining  payment 
of  his  demands.  If  it  had  been  sustained, 
and  a  decree  rendered  in  their  favor,  it 
would  only  have  been  for  the  amount  of 
the  judgment  of  each."  In  the  present  case 
the  judgment  creditors  did  succeed,  and,  in 
effect,  each  recovered  a  decree  against 
Heller,  setting  aside  his  judgment  so  far  as 
it  affected  them  individuallv.  Had  they 
been  defeated  they  could  not  have  appealed, 
because,  although  allowed  in  equity  to  join 
intheir  suit,  thev  had  ''depurate  and  distinct 
interests, depending  on  separate  and  distinct 
judgments/  as  well  as  separate  f>nd  distinct 
attachments.  But  if  the  decree  is  several 
as  to  the  creditors,  it  is  dif^cult  to  see  why 
it  is  not  as  to  their  adversaries.  The  theory  is 
that,  although  the  proceeding  is  in  form  but 
one  suit,  its  legal  effect  is  the  same  as  though 
separate  suits  had  been  begun  on  each  of 
the  separate  causes  of  action. 

The  appeal  in  Seaver  v.  Bigelows  was 
from  a  decree  against  the  creditors,  but,  in 
deciding  the  case,  the  court,  in  express 
terms,  adopted  the  analogous  practice  in 
admiralty,  where,  under  certam  circum- 
stances, separate  and  distinct  causes  of 
action  may  be  united  in  oiie  suit,  and  in 
that  practice  it  has  always  l)een  held  that 
the  snip-owner  cannot  unite  the  separate 
decrees  against  him  in  a  suit  to  make  up 
the  amount  necessary  for  our  jurisdiction 
on  appeal.  That  question  has  been  fully 
considered  at  the  present  term  in  ex  parte 
Baltimore  and  Ohio  Railroad  Company. 
Although  the  effect  of  the  decree  is  to  de- 

Srive  Heller  in  the  aggrentte  of  more  than 
ve  thousand  doUars,  it  nas  been  done  at 


the  suit  of  several  parties  on  several  claims, 
who  might  have  sued  separately,  but  whose 
suits  have  been  joined  in  one  for  convenience 
and  to  save  expepse. 
The  motion  to  dismiss  is  granted. 


Supreme  Gsurt. 


THB   p.  0.  ft  ST.  L.  SAILWAT   00.    T.  THB   0.  0. 

SAILBOAD  CO.,  AS  BSOBGAVIZBD,  THB  B.  ft  0. 

BAHJtOAD  00.  BT  AL.,  B«b.  6,  ISSS. 

RAILBOAIW— PARTITXOlf     OF— WhBM    NOT    ALLOWED. 

A  rftilroAd  oorporation,  bavinff  purchaaed  from  an- 
other railroad  company  an  undivided  interest  In  the 
latter'a  railroad,  under  the  act  of  April  7, 1S68,  in  re- 
lation to  insolvent  railroad  companies.  Ac,  which 
authorises  such  sale  under  certain  conditions,  it  the 
same  can  be  made  without  impairin)(  the  usefulness 
of  the  road  to  the  vendor  company,  whereby  a 
tenaufT  in  common  was  created  between  the  parties, 
can  not  compel  partition  of  the  common  property 
either  under  the  statute  in  relation  to  partition  or  in 
equity. 

Appeal.  Reserved  in  the  District  Court  of 
Franklin  County. 

This  is  an  action  for  the  partition  of  a  line 
(or  a  section  of  a  line)  of  railroad,  and  several 
parcels  of  other  real  estate  adjacent  to  and 
used  in  opertttin^  the  railroad,  situate  between 
the  cities  of  Columbus  and  Newark,  Ohio,  a 
distance  of  thirty-four  liiiles. 

The  case  is  submitted  upon  the  pleadings 
and  an  agreed  statement  of  facts. 

It' appears  that  in  the  year  1855  the  Central 
Ohio  Kailroad  Co  r  puny  completed  and  put  in 
operation  u  line  of  single  track  railroad  from 
Belial  re,  on  the  Ohic  River,  via.  Newark  to 
Columbus,  Ohio,  as  under  its  charter  it  was 
duly  authorized  to  do.  The  portion  of  that 
line  between  Newark  and  Columbus  is  the 
subject  matter  of  this  proceeding. 

In  1848  the  Steubenville  and  Indiana  Rail- 
road Company  was  chartered  for  the  purpose 
of  constructing  and  operating  a  line  of  rail- 
road from  Steubenville,  on  the  Ohio-River^  via 
Newark  to  Columbus,  and  prior  to  the  year 
1858  li ad  completed  and  put  in  operation^  un- 
der its  charter,  a  line  or  railroad  from  Steu- 
benville to  Newark,  about  which  time  an  ar- 
rangement was  made  between  the  Steubenville 
and  Indiana  Railroad  Company  and  the  Cen- 
tral Ohio  Railroad  Company,  whereby  the 
former  com  pan  v  was  permitted  to  run  its 
trains  ovef  the  latter's  road  between  Newark 
and  Columbus.  This  arrangement  was  con- 
tinued until  the  thirty-first  of  August,  1864, 
when  an  undivided  half  interest  in  the  line 
of  road  from  Newark  to  Columbus  was  con- 
veyed by  deed  from  the  Central  Ohio  Company 
to  the  Steubenville  and  Indiana  Company  as 
hereafter  stated  in  the  opinion  of  the  court. 

On  the  first  of  November,  1866,  the  Central 
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Ohio  Railroad  Company,  being  insolvent,  was 
reorganized  under  tlie  statutes  of  this  sti&Te, 
wberehy  a  new  corporation  was  created  by  the 
name  of  "  The  Central  Ohio  Railroad  Cora  pany 
as  reorganized"  (one  of  defendants),  which 
succeeded  to  all  the  property  rights  and  fran- 
chises of  the  Central  Ohio  Ilailroad  Company. 
And  afterwards,  to  wit :  on  the  first  of  Decem- 
ber, 1866,  the  Central  Ohio  Railroad  Company 
as  reorganized  leased  its  railroad,  uixder  the 
statute  in  such  case  made  and  provided,  to  the 
Baltimore  and  Ohio  Railroad  Company  for  a 
period  of  twenty  years,  renewable  /or  periods 
of  twenty  years  indefinitely,  whereby  the 
Baltimore  and  Ohio  Railroad  Company  became 
possessed,  and  has  ever  since  continued  to 
possess,  all  the  rights  of  property  of  the  said 
Central  Ohio  Railroad  Company  as  reorgan- 
ized in  said  line  of  railroad  between  the  cities 
of  Bellaire  and  Columbus. 

In  the  year  1868  the  Steubenville  and  In- 
diana Railroad  Company  entered  into  an 
agreement  with  the  Holliday  Cove  Railroad 
Company,  of  the  state  of  West  Virginia,  and 
the  ran-Handle  Railway  Company,  of  the 
state  of  Pennsylvania,  for  the  consolidation  of 
said  companies  under, the  name  of  the  Pitts- 
burgh,Cincinnati  and  St.  Louis  Railwav  Com- 
pany (plaintiff),  and  it  is  asu^umed  for  the 
purposes  of  this  case^  that  under  said  agree- 
ment and  proceedings  for  consolidation  the 
plaintiff  became  a  duly  incorporated  company, 
and  succeeded  taall  the  property  rights  ana 
franchises  of  said  Steubenville  and  Indiana 
Railroad  Company. 

Since  the  organization  of  the  plaintiff,  the 
subject  matter  of  this  action  bas  been  in  the 
joint  possession  and  use  of  the  plaintiff  and 
the  Baltimore  and  Ohio  Railroad  Company,  as 
lessee  of  the  Central  Ohio  Railroad  Company 
as  reorganized. 

The  following  is  the  agreed  statement  of 
facts: 

The  parties  attach  hereto  a  copy  of  the  deed 
made  by  the  Central  Ohio  Railroad  Company 
and  H.  J.  Jewett,  Receiver,  to  the  Steuben- 
ville and  Indiana  Railroad  Company,  dated 
August  81, 1864,  and  marked  Exhibit  '<A." 

Also  ft  copy  of  the  articles  of  consolidation, 
under  whicn  the  plaintiff  was  organized,  ana 
claims  to  succeed  to  the  property  of  the  Steu- 
benville and  Indiana  Railroad  Company,  and 
marked  Exhibit  •'  B. " 

And  also  a  copy  of  the  mortgage  from  the 
Central  Ohio  Railroad  Company  to  John  W. 
Oarrett  and  others,  trustees,  marked  Exhibit 
«C." 

All  of  said  copies  are  to  be  used  in  this  case, 
the  same  as  the  originals  thereof  if  offered  in 
testimonjr. 

The  said  parties  also  agree  that  disputes 
and  difilculties  have  arisen  in  the  joint  man- 


agement of  the  propertv  referred  to  in  the 
pleadings  herein,  but  wnich  are  the  subject 
matters  of  a  suit  now  pending  in  the  district 
court  of  this  county,  wherein  the  Baltimore 
and  Ohio  Railroad  Company  is  plaintifi',  and 
the  Pittsburgh, Cincinnati  and  St.  Louis  Rail- 
road Company  and  others  are  defendants,  and 
of  a  suit  pending  in  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
Ohio,  eastern  division,  wherein  the  P.,  C.  & 
St.  L.  Ry.  is  plaintiff,  and  the  B.  &  O.  R.  R.  Co. 
is  defendant.  The  original  file  papers  and 
record  in  said  cases  are  here  referred  to,  and 
may  be  used  on  the  hearing  of  this  case,  so  far 
as  necessary  and  competent. 

It  is  agreed  that  this  case  be  submitted  on 
the  pleadings,  record  and  journal  entries,  and 
the  foregoing  exhibits  and  agreed  statement 
of  facts.  And  it  is  further  agreed  that  the 
said  railroad  between  Newark  and  Columbus, 
Ohio,  sought  to  be  divided  herein,  is  in  the 
majn  a  single  trock  railroad  between  gaid 
points.  C.  N.  Olds,  of  Couiiselfor  PCff. 

J.  H.  Collins,  Counsel  for  Def^ta. 

Sept.  20, 1882. 

McIlvaine,  J. 

In  the  pleadings  are  found  many  charges 
and  counter-charges  of  bad  faith  and  violations 
of  duty  in  regard  to  the  joint  management 
and  use  of  tins  railroad,  such,  no  doubt,  as 
would  authorize  a  court  of  equity  to  interfere 
between  the  partjes  and  control  their  conduct, 
to  the  end  tnat  the  property  might  be  pre- 
served, the  rights  of  the  respective  owners 
enforced  and  the  public  welfare  secured;  but 
as  these  charges  and  counter-charges  are  all 
denied,  and  no  proof  offered  in  respect  there- 
to, and  especially  as  it  is  agreed  that  the  dis- 
putes and  difiSculties  which  have  arisen  in  the 
joint  management  of  the  property  hav^  be- 
come the  subject  of  litigation  between  the 
parties  in  other  courts,  we  have  considered  this 
case  solely  with  reference  to  the  right  of  the 
plaintiff  as  a  co-tenant  to  demand  partition  of 
the  common  property;  which,  indeed,  is  the 
prime  object  in  presecuting  the  action. 

The  railroad  sought  to  be  aparted,  as  agreed, 
"  is  in  the  main  a  sinele  track  railroad,"  and 
was,  ori^inall^.  the  sole  property  of  the  Cen- 
tral Ohio  Railroad  Company.  But  on  the 
Chirty-first  of  August^  1864,  an  undivided  half 
interest  in  the  property  was  conveyed  to  the 
Steubenville  and  Indiana  Railroad  Company, 
under  authority  of  -an  act  of  the  General  As- 
sembly of  the  state  of  Ohio  entitled,  "An  act 
to  provide  for  the  adjustment  of  affairs  of  in- 
solvent railroad  companies  and  for  their  reor- 
ganization without  a  sale  of  the  property 
thereof,"  passed  April  7,  1863.  This  statute 
provides  that  in  case  judicial  proceedings  are 
or  may  be  pending  in  any  of  the  courts  sit- 
ting, or  which  may  sit,  in  said  state,  for  the 
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the  appellees  now  move  to  dismiss  on  the 
gronnd  that  the  value  of  the  matter  iu  dis- 
pute between  the  appellants  and  the  severnl 
appeUees  is  less  than  five  thousand  dollars. 

it  s  iT:apossible  to  distinguish  this  case  in 
principle  frbm  Beaver  v.  Bigelows,  5  Wall. 
208,  where  an.  appeal  bj  creditors  who  had 
joined  in  a  suit  to  set  aside  a  fraudulent 
conveyance  by  their  debtor  was  dismissed 
because  the  amounts  found  due  the  appel- 
lants, respectively,  were  less  than  our  juris- 
dictional limit.  In  delivering  the  opinion 
of  the  court,  Mr.  Justice  Nelson  said :  '^The 
judgment  creditors  who  have  joined  in  this 
ill  nave  separate  and  distinct  interests,  de- 
pending upon  separate  and  distinct  judg- 
ments. In  no  event  could  the  sum  in  dis- 
pute of  either  party  exceed'  the  amount  of 
their  judgment.  *  *  *  The  bill  being 
dismissed,  each  fails  in  obtaining  payment 
of  his  demands.  If  it  had  been  sustained, 
and  a  decree  rendered  in  their  favor,  it 
would  only  have  been  for  the  amount  of 
the  judgment  of  each."  In  the  present  case 
the  judgment  creditors  did  succeed,  and,  in 
effect,  each  recovered  a  decree  against 
Heller,  setting  aside  his  judgment  so  far  as 
it  affected  tliem  individuallv.  Had  they 
been  defeated  they  could  not  have  appealed, 
because,  although  allowed  in  equity  to  join 
in  their  suit,  thev  had  "Separate  and  distinct 
interests, depending  on  separate  and  distinct 
judgments,  as  well  as  separate  f>nd  distinct 
attachments.  But  if  the  decree  is  several 
as  to  the  creditors,  it  is  dif^eult  to  see  why 
it  is  not  as  to  their  adversaries.  The  theory  is 
that,  although  the  proceeding  is  in  form  but 
one  suit,  its  legal  effect  is  the  same  as  though 
separate  suits  had  been  begun  on  each  of 
the  separate  causes  of  action. 

The  appeal  in  Seaver  v.  Bigelows  was 
from  a  decree  against  the  creditors,  but,  in 
deciding  the  case,  the  court,  in  express 
terms,  adopted  the  analogous  practice  in 
admiralty,  where,  under  certam  circum- 
stances, separate  and  distinct  causes  of 
action  may  be  united  in  oiie  suit,  and  in 
that  practice  it  has  always  l)een  held  that 
the  snip-owner  cannot  unite  the  separate 
decrees  against  him  in  a  suit  to  make  up 
the  amount  necessary  for  our  jurisdiction 
on  appeal.  That  question  has  been  fully 
considered  at  the  present  term  in  ex  parte 
Baltimore  and  Ohio  Railroad  Company. 
Although  the  effect  of  the  decree  is  to  de- 
prive Heller  in  the  aggregate  of  more  than 
five  thousand  dollars,  it  nas  been  done  at 


the  suit  of  several  parties  on  several  claims, 
who  might  have  sued  separately ,  but  whose 
suits  have  been  joined  in  one  for  convenience 
and  to  save  expense. 
The  motion  to  dismiss  is  granted. 


Supreme  Gsurt. 


THB   p.  0.  ft  ST.  L.  SAILWAT   00.    t.  TKB   0.  0. 

SAILBOAD  CO.,  AS  BSOBGAVIZBD,  THB  B.  ft  0. 

BAHJtOAD  CO.  BT  AL.,  B«b.  6.  1SS9. 

RAILBOAIW— PARTITXOlf     OP— WhBM    ITOT    ALLOWBD. 

A  rftUroAcI  oorporation,  bavinff  purduwed  from  an- 
other raUroad  company  an  andivided  intereitt  in  the 
latter's  railroad,  under  the  act  of  April  7, 1S8S,  in  re- 
lation to  insolvent  railroad  oompaniea.  Ac,  which 
authorises  such  sale  under  certain  conditions,  it  the 
same  can  be  made  without  impairing  the  uaexnlnesi 
of  the  road  to  the  ventlor  company,  whereby  a 
tenancy  in  common  was  created  between  the  parties, 
can  not  compel  partition  of  the  oommon  property 
either  under  the  statute  in  relation  to  partition  or  in 
equity. 

Appeal.  Reserved  in  the  District  Conrt  of 
Franklin  County. 

This  is  an  action  for  the  partition  of  a  line 
(or  a  section  of  a  line)  of  railroad,  and  several 
parcels  of  other  real  estate  adjacent  to  and 
used  in  operating  the  railroad,  situate  between 
the  cities  of  Columbus  and  Newark,  Ohio,  a 
distance  of  thirty-four  liiiles. 

The  case  is  submitted  upon  the  pleadings 
and  an  agreed  statement  of  facts. 

It' appears  that  in  the  year  1855  tbe  Central 
Ohio  Railroad  Co  rpany  completed  and  put  in 
operation  a  line  of  single  track  railroad  from 
Bellaire,  on  the  Ohio  River,  via.  Newark  to 
Columbus,  Ohio,  as  under  its  charter  it  was 
duly  authorized  to  do.  The  portion  of  that 
line  between  Newark  and  Columbus  is  the 
subject  matter  of  this  proceeding. 

In  1848  the  SteubenviUe  and  Indiana  Rail- 
road Company  was  chartered  for  the  purpose 
of  constructing  and  operating  a  line  of  rail- 
road from  SteubenviUe, on  the  OhioRiver,  via 
Newark  to  Columbus,  and  prior  to  the  year 
1858  had  completed  and  put  in  operation^^ un- 
der its  charter,  a  line  or  railroad  from  Steu- 
benviUe to  Newark,  about  which  time  an  ar- 
rangement was  made  between  the  SteubenviUe 
and  Indiana  Railroad  Company  and  the  Cen- 
tral Ohio  Railroad  Company,  whereby  the 
former  com  pan  v  was  permitted  to  run  its 
trains  over  the  latter's  road  between  Newark 
and  Columbus.  This  arrangement  was  con- 
tinued until  the  thirty-first  of  August,  1864, 
when  an  undivided  half  interest  in  the  line 
of  road  from  Newark  to  Columbus  was  con- 
veyed by  deed  from  the  Central  Ohio  Company 
to  the  SteubenviUe  and  Indiana  Company  as 
hereafter  stated  in  the  opinion  of  the<x)urt. 

On  the  first  of  November,  1866,  the  Central 
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Ohio  Railroad  Company,  being  insolvent,  was 
reorganized  under  the  statutes  of  this  stiaTe, 
whereby  a  new  corporation  was  created  by  the 
name  of ''  The  Central  Ohio  Railroad  Company 
as  reorganized"  (one  of  defendants),  which 
succeeded  to  all  the  pro{)erty  rights  and  fran- 
chises of  the  Central  Ohio  Railroad  Company. 
And  afterwards,  to  wit:  on  the  first  of  Decem- 
ber, 1866, the  Central  Ohio  Railroad  Company 
as  reorganized  leased  its  railroad,  uixder  the 
statute  in  such  case  made  and  provided,  to  the 
Baltimore  and  Ohio  Railroad  Company  for  a 
period  of  twenty  years,  renewable  tor  periods 
of  twenty  years  indefinitely,  whereby  the 
Baltimore  and  Ohio  Railroad  Company'  became 
possessed,  and  has  ever  since  continued  to 
possess,  all  the  rights  of  property  pf  the  said 
Central  Ohio  Railroad  Company  as  reorgan- 
ized in  JBaid  line  of  railroad  between  the  cities 
of  Bellaire  and  Columbus. 

In  the  year  1868  the  Steubenville  and  In- 
diana Railroad  Company  entered  into  an 
agreement  with  the  Holliday  Cove  Railroad 
Company,  of  the  state  of  West  Virginia,  and 
the  ran-Handle  Railway  Company,  of  the 
state  of  Pennsylvania,  for  the  consolidation  of 
said  companies  under, the  name  of  the  Pitts- 
burgh,Cincinnati  and  St.  Louis  Railway  Com- 
pany (plaintiff),  and  it  is  assumed  for  the 
purposes  of  this  ca.«(e,  that  under  said  agree- 
ment and  proceedings  for  consolidation  the 
plaintiff  became  a  duly  incorporated  company, 
and  succeeded  ta  all  the  property  rights  ancf 
franchises  of  said  Steubenville  and  Indiana 
Railroad  Company. 

Since  the  organization  of  the  plaintiff,  the 
subject  matter  of  this  action  has  been  in  the 
joint  possession  and  use  of  the  plaintiff  and 
the  Baltimore  and  Ohio  Railroad  Company,  as 
lessee  of  the  Central  Ohio  Railroad  Company 
as  reorganized. 

The  following  is  the  agreed  statement  of 
fiEtcts: 

The  parties  attach  bereto  a  copy  of  the  deed 
made  by  the  Central  Ohio  Railroad  Company 
and  H.  J.  Jewett,  Receiver,  to  the  Steuben- 
ville and  Indiana  Railroad  Company,  dated 
August  31, 1864,  and  marked  Exhibit  '<A." 

Also  ft  copy  of  the  articles  of  consolidation, 
under  whicn  the  plaintiff  was  organized,  ana 
claims  to  succeed  to  the  property  of  the  Steu- 
benville and  Indiana  Railroad  Company,  and 
marked  Exhibit  "  B. " 

And  also  a  copy  of  the  mortgage  from  the 
Central  Ohio  Railroad  Company  to  John  W. 
Oarrett  and  others,  trustees,  marked  Exhibit 
"  C. " 

All  of  said  copies  are  to  be  used  in  this  case, 
the  same  as  the  originals  thereof  if  offered  in 
testimonjr. 

The  said  parties  also  agree  that  disputes 
and  difilculties  have  arisen  in  the  joint  man- 


agement of  the  property  referred  to  in  the 
pleadings  herein,  but  which  are  the  subject 
matters  of  a  suit  now  pending  in  the  dit^trict 
court  of  this  county,  wherein  the  Baltimore 
and  Ohio  Railroad  Company  is  plaintifi',  and 
the  Pittsburgh, Cincinnati  and  St.  Louis  Rail- 
road Company  and  others  are  defendants,  and 
of  a  suit  pending  in  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
Ohio,  eastern  division,  wherein  the  P.,  C.  & 
St.  L.  Ry.  is  plaintiff,  and  the  B.  &  0.  R.  R.  Co. 
is  defendant.  The  original  file  papers  and 
record  in  said  cases  are  here  referred  to,  and 
may  be  used  on  the  hearing  of  this  case,  so  far 
as  necessary  and  competent. 

It  is  agreed  that  this  case  be  submitted  on 
the  pleadings,  record  and  journal  entries,  and 
the  foregoing  exhibits  and  agreed  statement 
of  facts.  And  it  is  further  agreed  that  the 
said  railroad  between  Newark  and  Columbus, 
Ohio,  sought  to  be  divided  herein,  is  in  the 
majn  a  single  trdck  railroad  between  said 
points.  C.  N.  Olds,  of  Couvseifor  PCff, 

J.  H.  Collins,  Counsel  for  Def^ta, 

Sept.  20, 1882. 

McIlvaine,  J. 

In  the  pleadings  are  found  many  charges 
and  counter-charges  of  bad  faith  and  violations 
of  duty  in  regard  to  the  joint  management 
and  use  of  tins  railroad,  such,  no  doubt,  as 
would  authorize  a  court  of  equity  to  interfere 
between  the  parties  and  control  their  conduct, 
to  the  end  tnat  the  property  might  be  pre- 
served, the  riehts  of  the  respective  owners 
enforced  and  the  public  welfare  secured;  but 
as  these  charges  and  counter-charges  are  all 
denied,  and  no  proof  offered  in  respect  there- 
to, and  especially  as  it  is  agreed  that  the  dis- 
putes and  difiSculties  whicli  have  arisen  in  the 
joint  management  of  the  property  hav^  be- 
come the  subject  of  litigation  between  the 
parties  in  other  courts,  we  have  considered  this 
case  solely  with  reference  to  the  right  of  the 
plaintiff  as  a  co-tenant  to  demand  partition  of 
the  common  property;  which,  indeed,  is  the 
prime  object  in  presecuting  the  action. 

The  railroad  sought  to  be  aparted,  as  agreed, 
"is  in  the  main  a  sinele  track  railroad,"  and 
was,  ori^inall]^.  the  sole  property  of  the  Cen- 
tral Ohio  Railroad  Company.  But  on  the 
Chirty-first  of  August^  1864,  an  undivided  half 
interest  in  the  property  was  conveyed  to  the 
Steubenville  and  Indiana  Railroad  Company, 
under  authority  of  -an  act  of  the  General  As- 
sembly of  the  state  of  Ohio  entitled,  ''An  act 
to  provide  for  the  adjustment  of  affairs  of  in- 
solvent railroad  companies  and  for  their  reor- 
ganization without  a  sale  of  the  property 
thereof,"  passed  April  7,  1863.  This  statute 
provides  that  in  case  judicial  proceedings  are 
or  may  be  pending  in  any  of  the  courts  sit- 
ting, or  which  may  sit,  in  said  state,  for  the 
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Bale  of  any  railroad,  and  the  same  is  in  the 
hands  of  a  receiver  or  receivers  appointed  by 
such  coart;  and  in  case  the  rail  mad  involved 
in  soch  judicial  proceeditigc  may  be  used  in 
whole  or  in  part  by  said  company  in  common 
with  any  otner  railroad  company  on  the  same 
track  between  the  points  on  tiie  line  common 
toboth,  aiid  within  the  limits  of  termini  es- 
tablished by  the  charters  of  both  companies, 
it  shall  be  lawful  for  the  company  owning  the 
said  railroad,  if  the  same  can  be  done  without 
impairing  the  usefulness  thereof  to  the  com- 
pany owning  the  same,  to  lease  for  a  period  of 
yearSi  for  an  annual  rentage,  or  to  sell  for  a 
fixed  sum  to  the  said  railroad  company  to 
which  the  said  line  of  road  in  whole  or  inpart 
is  common,  an  undivided  interest  in  the  same 
upon  such  terms  and  conditions  as  may  be 
agreed  upon ;  such  lease  or  sale  to  be  reported 
to  and  approved  by  said  court. 

The  parties  and* the  property  being  within 
the  conditions  of  the  statute,  a  nale  of  an  un- 
divided half  interest  in  the  line  of  road  be- 
tween Newark  and  Columbus  was  made,  and 
approved  by  the  court  having  jurisdiction  in 
the  matter,  and  upon  its  order  a  deed  of  con- 
veyance was  executed  to  the  Steubenville  and 
Indiana  Railroad  Company,  thus  creating  an 
estate  in  common  between  the  parties  to  the 
transaction,  to  which  common  estate  the  par- 
ties to  this  suit  have  succeeded  under  autnor- 
ity  of  statutory  provisions.  The  common  es- 
tate thus  created,  however,  is  held  by  the 
owners  for  the  sole  use  of  maintaining  and 
operating  a  railroad,  as  a  public  highway, 
without  anv  power  in  either  or  both  the  own- 
ers to  sell  the  same  or  any  part  thereof. 

Of  this  estate  the  plaintiff  detnands  parti- 
tion, and  to  that  end  invokes  the  power  of  the 
court  under  the  statute,  if  the  case  falls  with- 
in the  statute,  and  if  not,  then  by  virtue  of  its 
equitable  jurisdiction  in  partition. 

The  partition  statute  provides,  ''Tenants  in 
common,,  and  coparceners,  of  any  estate  in 
lands,  tenements  or  hereditaments  within 
the  state,  may  be  compelled  to  make  or  suffer 
partition  thereof  in  the  manner  hereinafter 
prescribed,"  section  5754  Revised  Statutes.  It 
18  also  provided  that  if  the  court  in  which  an 
action  lor  partition  is  pending, shall  find  that 
the  plaintiff  has  a  legal  right  to  any  part  of 
the  estate,  it  shall  onlcr  partition  thereof  and 
appoint  three  disinterested  and  judicious  free- 
hofden  of  the  vicinity  to  be  commissioners  to 
make  the  partition,  section  5757  Revised 
Statutes.  And  it  is  further  provided  that  if 
the  commissioners  be  of  opinion  that  the  es- 
tate cannot  be  divided  without  manifest  in- 
jury to  the  value  thereof,  they  shall  return 
that  fact  to  the  court,  with  a  just  valuation  of 
the  estate,  section  5762.  Ana  further,  that  if 
no  election  be  made  by  any  of  (he  parties  to 


take  the  estate  at  its  appraised  value,  then 
the  court,  at  the  instance  of  a  party,  may  or- 
der the  sale  of  the  estate  at  public  auction, 
section  5764. 

Independent  of  the  statute,  the  right  of  a 
co-tenant  to  have  partition  does  not  depend 
upon  the  f^ict  that  a  division  of  the  property 
will  not  injuriounly  affect  the  value  therect; 
but,  under  the  statute,  actual  partition  can- 
not be  made  where  it  appears,  m  the  opinion 
of  the  commissioners,  that  manifest  injury 
would  result  cmm  such  division. 

It  is  claimed  on  the  part  of  defendants,  that 
under  this  rule,  the  pro|)ertyJn  ccmtroversy 
could  not  be  aparteil  between  the.  owners. 
But,  conceding  tliis  to  be  so,  it  is  claimed  on 
the  other  liand,  that  a  case  then  arises  under 
the  statu tc  for  the  sale  of  the  prriperty. 

While  it  must  be  admitted  that  the  power 
of  sale  extends  to  all  cases  in  partition  under 
the  statute,  whereip  actual  division  of  the 
estate  would  manifestly  injure  the  value 
thennif ;  it  must  also  be  admitted,  that  the 
existence  of  the  )M)wer  to  sell  in  such  cases, 
does  not  enlarge  the  right  of  partiticm  given 
by  the  statute  to  cases  whicli  would  not  be 
wtihin  it,  if  the  power  to  sill  did  not  exist. 
Hence,  the  question  arises,  is  the  partition  of 
such  rujlroad  within  the  nurview  oi  the 
statute  ?  In  the  solution  of  this  question,  the 
effects  and  consequences  of  a  sale  may  be  con- 
sidered. The  general  policy  of  the  state  has 
been  to  withhold  from  railroad  companies  the 
power  to  sell  their  roads.  True,  a  general 
power  to  mortgage  has  been  given,  and  as  a 
consequence,  a  sale  on  foreclosure  may  be 
made.  Such  consequence  must  have  been  con- 
templated by  the  legislature  ;  but  it  does  not 
follow  that  a  partition  or  sale  on  proceedings 
in  partition  of  a  railroad,  was  comteraplated 
when  authority  was  given  to  create  a  tenancy 
in  common  in  such  property.  On  the  other 
iiand,  as  it  has  been  the  policy  of  the  state  to 
perpetuate  the  ownership  in  severalty  of  a 
railroad  without  power  of  alienation,  it  is 
more  reasonable  that,  when  a  tenancy  in 
common  in  such  property  was  permitted^  the 
intention  was  a  perpetual  ownership  in  com- 
mon, especially  as  the  power  of  alienation  was 
witheld  from  the  tenants  in  common. 

Again,  as  the  chief  value  of  such  property 
cpnsists  in  its  use  as  a  public  highway,  and 
as  it  is  the  interest  of  the  public  that  each 
tenant  in  common  should  maintain  its  liigh- 
way  from  terminus  to  terminus,  as  well  over 
the' common  right  of  way  as  beyond  it,  we 
cannot  believe  that  the  legislature  contem- 
plated or  intended,  by  permitting  such  ioint 
ownership  and  use,  to  provide  thereby  a 
means  for  the  destruction  of  both  or  either 
of  the  roads,  in  whole  or  in  part,  owned  and 
operated  by  the  parties,  by  a*^  partition  or  a 
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sale  in  partition  proceedings,  under  the  stat- 
ute regulating  partitions,  passed  many  jrears 
before  shis  species  of  property  bad  an  exist- 
ence. 

Surely  tbis  is  no  o^tlinary  estate  in  common 
or  coparcenary  eitber  as  to  the  subject- 
matter  or  manner  of  holding. 

But  it  is  claimed  that,  independent  of  the 
statute,  the  plaintiff  is  entitled  to  have  par- 
tition in  equity,  where,  as  at  common  uiw, 
the  right  to  aemand  actual  division  is  ac- 
knowlegded  to  be  absolute  and  inseparable 
from  an  estate  in  common,  copracenary  or 
joint  tenancy,  without  regard  to  the  fact 
whether  the  division  of  the  estate  will  prove 
advantageous  or  ruinous  to  the  co-tenants. 
The  question,  however,  is  still  open  to  in- 
quiry, whether  the  estate  in  controversy  is 
within  that  rule. 

It  must  be  recollected,  as  above  stated, 
that  the  case  as  presented  to  us,  involves  no 
equitable  consideration,  other  than  the  mere 
right  of  co-tenants  to  have  partition  of  the 
common  propNsrty  so  that  eacn  may  hold  his 
own  interest  in  severalty. 

The  difficulty  in  the  case  mainly^  arises 
from  the  fact  that  the  public  has  an  interest 
in  the  use  to  which  the  property  is  perpetu- 
fdly  devoted,  and  no  one  will  deny  that  equity 
will  recognize  and  protect  the  public  interest, 
and  to  that  end  will  consider  tne  state  of  leg- 
islation on  the  subject. 

We  concede  *that  a  railroad  company  is  a 
private  corporation  invested  with  private 
rights;  among  which  is  the  risht  to  own  and 
operate  its  railroad.  Nevertheless,  its  duty  is 
to  manage  and  operate  its  road  in  the  trans- 
portation of  passengers  and  freight  for  the 
use  and  benent  of  the  general  public.  To  en- 
able it  to  perform  that  duty,  it  is  invested 
with  the  power  of  eminent  domain^  whereby 
private  property  may  be  taken  and  devoted 
to  the  public  use.    It  is.  also  authorized  to 

J>urchase  property  necessary  and  convenient 
or  the  construction  and  maintenance  of  the 
highway ;  and  property  thus  obtained  is  as 
much  devoted  to  public  use,  as  that  con- 
demned in  the  exercise  of  the  power  of  emU 
neni  domain.  All  its  powers  and  duties  are 
prescribed  by  statutory  law.  As  well  its 
power  to  dispose  of,  as  to  acquire  properly. 
Neither  of  the  parties  to  this  suit  have  power 
to  sell  and  convey,  for  any  purpose,  its  inter- 
est in  the  subject-matter*  of  the  suit.  They 
have  no  power  to  make  partition  between 
themselves,  for  this  would  involve  the  power 
to  make  mutual  releases  and  conveyances. 
Hence,  we  come  to  this  question.  Will  equity 
compel  partition  between  co-tenants,  mjarM, 
who  have  no  power  to  partition  their  common 
property  amicably?  Partition  is  completed 
in  equity  by  mutual  releases.    Will  equity  I 


decree  mutual  releases  between  the  parties, 
where,  by  law,  the  power  to  execute  tnem  is 
witheld  from  the  parties?  Wo  can  find  no 
precedent  of  the  kind.  In  partition  between 
infants,  the  execution  of  releases  is  postponed 
by  the  decree,  until  the  majority  of  tne  co- 
tenants.  In  Freeman  on  Co-tenancy  and 
Partition,  it/ is  uiid:  "But  courts  of  equity 
never  professed  to  act  directly  on  the  title. 
Their  aecrees  operated  in  personam  only.  A 
decree  of  partition  did  not  purport  to  invest 
the  parties  with  titles  to  their  several  allot- 
ments. The  final  action  of  a  court  of  equity 
in  reference  to  a  partition  was  based  upon  the 
hypothesis  that  it  was  just  and  equitaole  that 
a  certain  allotment  should  be  made  between 
the  parties.  The  court  therefore  directed  that 
the  parties  should  do  that  which  it  had  deter- 
mined they  ought  to  do ;  in  other  words,  that 
they  should  make  partition  between  one  an- 
other by  executing  mutual  conveyances.  With- 
out such  conveyances,  the  legal  title  to  the 
property  remained  unaffected.  A  partition  in 
chancery,  like  a  voluntary  partition  made  by 
the  parties,  must  be  consummated  by  mutual 
conveyances.  Therefore,  no  effectual  partition 
can  be  had  in  equity  against  any  person  not 
competent  to  execute  a  conveyance."  Section 
427. 

Assuming  that  in  states  where  power  to  sell 
is  given  in  cases  of  statutory  partition  if  actual 
partition  would  injure  the  property,  a  court  of 
equity  in  tike  cases,  would  follow  the  analogy 
of  the  statute,  and  modify  the  form  of  its  rem- 
edy, still,  the  subject-matter  of  its  jurisdiction 
would  not  be  enlarged ;  and  we  understand  it 
to  be  a  fundamental  principle  in  the  doctrine 
of  partition,  that  partition  cannot  be  de- 
manded as  a  matter  of  risht,  either  under  the 
statute  or  in  canity,  if  the  co-tenants  are  ex- 
cluded from  tne  power  to  make  voluntary 
partition  of  the  subject-matter,  from  consid- 
erations of  public  policy  or  by  positive  law. 

This  brings  us  to  consider  the  force  and 
effect  of  the  statute  of  April  7,  1863,  under 
the  authority  of  which  tne  tenancy  in  com- 
mon now  sought  to  be  severed  was  established. 
This  statute  when  construed  in  the  light  of 
other  legislation  in  pari  materia^  we  think  ex-, 
eludes  the  parties  before  us  from  the  power  of 
making  voluntary  partition  between  them- 
selves by  mutual  releases,  and  consequently 
from  the  right  to  compel  partition  under  the 
statute  or  in  equity. 

The  section  ot  road  now  sought  to  be  parti- 
tioned, at  the  date  of  the  passage  of  this  act, 
was  owned  and  operated  by  the  Central  Ohio 
Railroad  Company  as  a  part  of  its  line  of  road 
extending  from  Bellaire  to  Columbus,  yia.New- 
ark.  At  the  same  time  the  Steubenville  and 
Indiana  Railroad  Company  owned  and  oper- 
ated a  road  from  Steubenville  to  Newark,  with 
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power  under  its  charter  to  extend  its  line  of 
joa^  to  Columbufi.  The  etatute  authorized  the 
sale  of  tin  undivided  interest  in  tlie  road  be- 
tween Newark  and  Columbus  by  the  Central 
Ohio  Company  to  the  SUMibenville  and  Indi- 
ana Company,  ''if  the  same  could  be  done 
without  impairing  the  usefulness  thereof"  to 
the  Central  Ohio  Company.  This  condition 
was  unquestionably  inserted  in  the  statute 
upon  considerations  of  pqblic  policy.  In  the 
deed  of  conveyance  it  was  recited  that  the  sale 
,  did  not  impair  the  usefulness  of  the  section  to 
the  vendor  company.  It  Virais  not  meanteither 
by  the  statute  or  tlie  deed  that  the  exclusive 
use  of  the  section  was  preserved  to  the  Central 
Company,  but  that  in  the  joint  use  of  the  sec- 
tion reasonable  facilities  were  and  would  be 
afforded  the  Central  Company  for  conductii)g 
its  business  over  this  line  of  road — in  other 
words,  that  one-half  of  the  capacity  of  the 
road  was  suiBcient  to  supT'l.v  the  necessities  of 
the  vendor  company.  We  do  not  understand 
that  any  implication  arises  that  the  Central 
Company  should  bj  entitled  to  the  use  of  the 
road  to  tnc  full  extent  of  the  requirements  of 
its  traffic,  however  great  its  volume  might  be- 
come, but  we  do  understand  it  to  be  implied 
that  the  one-half  of  the  capacity  of  the  mad 
was  and  should  be  subservient  to  the  uses  of 
'  the  vendor;  and  that  the  vendee  acquired  mi 
right,  in  any  way,  to  deprive  the  vendor 
thereof.  It  was  the  use  of  an  undivided  road, 
not  the  half  of  the  road  when  divided,  that 
was  thus  secured  to  the  vendor,  and  this  not 
for  a  time  limited  at  the  pleasure  of  the  pur- 
chaser, but  for  all  time.  This  is  inferable 
from  the  fact  that  no  further  power  to  alienate 
existed  in  either  party,  save  such  only  as 
might  result  from  the  power  to  create  debts. 

Our  conclusion,  therefore,  is  that  the  pro- 
visions of  this  statute,  when  considered  -in 
connection  with  the  fact  that  power  of 
alienation  was  withheld  from  these  co-ten- 
ants, is  inconsistent  with  the  absolute 
right  to  demand  or  compel  partition^  whereby 
the  usefulness  of  a  part  of  this  section  of  the 
road  to  the  successor  of  the  Central  Ohio  Rail- 
road Company  would  undeniably  be  impaired. 
The  legislature  did  not  contemplate  or  intend 
that  a  partition  of  this  property  should  be 
made;  but,  on  the  other  hand,  did  intend  a 
perpetual  joint  use  of  the  highway. 

Petition  dismissed. 

[To  appear  in  38  Ohio  St.] 

6hi9  Supreme  Gsurt  Repsirb. 

^— ^^— ^— — ~"^"^— ^     ^—^      '      ■       ■  ■ 

Cohmhui^  Ohio,  Feb.  20«  1888. 
GBNERAL  DOCKET  DECISIONS. 

^o.  9.  Wm.  H.  Beaumont,  Jr.  et  al.  v,  Lyman  Litila 
•t  aL     AppmL    Resenred  in  the  District  Court  of 


CuTshoga  County.  Ju«1f(ment  for  defendanta.  There 
will  be  iiu  further  report. 

14.  Amelia  Might  on  r,  J.  W.  Dnwaon  et  al.  Error 
to  the  Di'itrict  Court  of  CuvHhofra  C<»unty.  Judgineiit 
of  the  district  court  revet sed  and  that  of  the  common 
pleas  affirmed.    To  be  reported  hereafter. 

16.  Enffcne  Powell  v.  August ua  Reicberta.  Error 
to  the  DiHtrict  < *ourt  of  Delaware  County.  Diamiased 
for  want  of  prosecution. 

17.  Edward  B.  Griawold  et  al.  r.  Charles  A.  Brigden, 
admin iKtrator,  etc.  Error  to  the  District  Court  of 
LAke  C(»uiity.  Jndgmont  of  the  dlKtri«4 court  reversed 
andtlmt  of  the  oonimon  pleas  affirmed.  There  wiU 
be  no  further  report. 

10.  Wro.  Biiifrltnm  A  Co.  et  al.  v.  Harriet  E.  Ilill. 
Error  to  tlie  District  (^oort  of  CuyHlio^a  (k>uutyi 
Judgment  affirmed.    To  be  reported  hercaftc-r. 

In  the  mitter  of  Isaac  Knapp  v,  Nooli  Thomas, 
Warden  of  Oil  in  Pmiteii  tin  ry.  Habeas  «-orpiia.  lie- 
turn  adjiidgotl  insufficient  and  petitioner  onlored  to 
bo  diHciiargeil  from  confinement.  To  bo  reported 
hereafter. 

MOTION  DOCKET   DECISIONS, 

N  o.  30.  A  nrl  rew  J.  I'ullis  v.  The  ^tate  nf  Ohio.  Mo- 
tif>n  f<ir  leave  to  file  a  |M'iitioii  in  ermr  to  reverse  the 
Judpmeiii  of  tl'C  Court  of  Common  Pleas  of  Hamilt<  n 
(*<»nntv.  Motion  granted  and  cause  ordered  to  be 
taken  out  of  its  order. 

40.  William  Dil«*her  v.  Tlie  State.  Motion  for  leava 
to  tile  u  petiiion  in  error  to  reverne  the  Judgment  of 
tlie  onrt  of  Common  Pleas  of  Athena  County.  Mo* 
tion  g.antt*d. 

42.  Campbell  Printing  Press  and  Manufactnring 
Company  v,  C.  P.  Overend.  Motion  lor  atay  of  pro* 
cee<linua  in  causo  No.  1106  on  the  general  do<-Ket« 
Motion  passed  for  statement  of  facts  and  reaaona  for 
stav. 

48.  John  Qumey  v.  Benry  D.  Oumey  et  aL  Motion 
for  atay  of  eztHSUtltm  in  (*ause  No.  1077  on  the  general 
dociket.  Motion  overruled  on  the  ground  that  the 
case  is  within  sutx-divlsipn  3  of  section  6718,  revised 
statutes,  and  the  amount  of  the  undertaking  may  be 
fixed  by  the  court  below  or  a  judge  therecn.  1\>  be 
reported  hereafter. 

RECORD  OF  NEW  CASES  FILED. 

No.  1205.  Citv  of  Columbus  v.  William  H.  Dunnick 
Error  to  the  Diatrict  Court  of  Franklin  County.    A* 
W.  Krumm    for  pUdntilT;   W.  H.  Dunnick  for  de- 
fendant. 

1206.  Michael  Sheridan  v.  Margaret  McNally.  Error 
to  the  Diatrict  Court  of  Wood  Cqunty.  Gilbert  Har- 
mon for  plainiifT;  Pillars  A  Pillars,  Tyler  A  Meekaa 
for  defendant. 


1207.  Van  S.  Seltzer  v.  WHaon  M.  Patterson.  .^ 
oeiver,  etc.  Error  to  the  Diatrict  Court  of  Fimnklln 
Coun^.  L.  English,  Geo.  K.  Naah  for  plaintiff;  C. 
N.  Olds  for  defendant. 

1206.  Eliza  A.  Ballard  v,  Kaney  E.  Weetcott.  Error 
to  the  District  Court  of  Fayette  Countv.  M.  J.  WU- 
llama  for  plaintiff;  Mills  Ghardner  for  oefendant. 

1200.  John  LIverton  v.  Oswell  Smith  et  al.  Error 
to  the  District  Court  of  Fayette  Omnty.  M.  J.  Wil- 
liams and  Ulric  Sloane  for  i»laintiff;  Mayoard  A  Had- 
ley  fur  defendant. 

1210.  Andrew  J.  Tnllis  v.  The  State  of  Ohio.  Error 
to  the  District  Court  of  Hamilton  Countv.  Dustln, 
Diolil  A  McCarthey,  A.  J.  Crtden  for  plaintiff;  Attor- 
ney-General Naah  for  defendant. 

ASSIGNMENTS  FOR  ORAL  ARGUMENT. 

Ihidojf,  March  2. 
1070.  Charles  Baoh  v.  The  State  Of  Ohio, 
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^he  6hi@  Iiaw  Jeupnal. 


Columbus^  O.J  March  Sy  188S. 

THB  OHIO  8TATB  BSP0BT8. 

Oar  agents  are  now  taking  orders  for  the 
88th  and  39th  0.  S.  Reports.  We  have  bought 
and  paid  for  the  exdusite  right  to  sell  these 
reports,  and  desire  to  place  them  in  the  hands 
of  the  profession  as  soon  as  possible  after  they 
are  printed.  Banks  &  ^ro.,  of  New  York,  are 
the  printers.  The  work  creeps  along  at 
snail's  pace,  but  in  the  fullness  of  time  tiie 
volumes  may  be  ready.  In  the  printing  con- 
tract with  Banks  &  Bro.,  it  is  clearly  stipu- 
lated that  they  do  the  printing  only,  H.  W. 
Derby,  the  state  contractor,  reserving  the  ex- 
clusive right  to  the  sale  of  the  books.  As  we 
have  purchased  the  contract  from  Mr.  Derby, 
we,  of  course,  succeed  to  his  rights.  We  un- 
derstand, however,  that  the  New  York  firm  is 
sending  circulars  to  the  members  of  the  pro- 
fession, offering  these  volumes  as  soon  a.< 
printed.  This  is  a  clear  violation  of  both 
letter  and  spirit  (f  the  printing  contract,  and 
is  not  justified  by  the  trifling  profit  arising 
from  the  sale  of  tjie  books.  Wo  feel  a^qred 
that  the  sense  of  fairness  and  justice  which 
exists  among  attorneys  will  condemn  dis- 
honestv  and  bad  faith  that  Messrs. 
Bainks  &  Bro.  will  be  compelled  to  adhere  t<t 
the.  terms  of  their  contract,  by  reason  of  a 
withholding  of  orders  for  these  volumes.  Last 
year  this  same  firnl  sent  volume  37  to  scores 
of  attorneys  who  had  not  ordered  it,  trusting 
to  luck  ami  the  good  nature  of  lawyers  gener- 
ally that  it  would  not  be  returned.  It  is  a 
very  trifling  business,  and  will  not  yield  a 
great  harvest  of  profit  to  the  parties  who 
practice  it. 

JlrtioIeS  Sviginal  aqd  jBeleoted. 

Editors  Ohio  Law  Journal: 

Will  you  please  tell  the  legal  fraternity  why 
it  is  that  the  Ohio  State  Reports  are  made  to 
carry  so  conspicuously  the  name  of  the  re- 
porter in  neat  gilt  letters  on  a  black  ground, 
while  the  namber  of  the  vblume  is  dabbed  on 


so  lightly  that  a  mouth's  handling  effaces  it? 
The  Ohio  and  Ohio  State  Reports  are  never 
referred  to  by  the  name  of  the  reporter.  They 
are  always  quoted  by  the  number,  and  half 
the  libf'aries  are  necessarily  marked  in  ink  in 
order  to  be  readily  found  by  number.  The 
excessive  modesty  of  the  reporter  must  suffer 
exceedingly  to  see  his  name  so  conspicously 
displayed,  and  a  consideration  of  his  feelings 
alone  ought  to  prompt  an  order  by  the  Su- 
preme Court  that  he  be  relieved  of  the  onerous 
task  of  putting  himself  forward  and  hiding  in 
obscurity  the  number  of  the  volume. 

There  is  one  other  thing  ought  to  be  done. 
The  Ohio  State  Reports  are  styled  by  the  re* 
IX)rtcr  the  "New  Series."  This  misleads 
many  lawvcrci  and  law  writers  not  conversant 
with  the  peculiar  methods  of  our  reporters. 
Tli.ore  is  no  *'  old  series  "  and  no  '•  new  scries  " 
of  the  Ohio  State  Reports.  The  term  is  sinse. 
less  in  whatever  way  3-ou  view  it.  Even 
Judge  Cooley  in  his  various  works  has  been 
led  to  misquoting  by  these  jumbles. 

CoKSTAXT  Reader. 
ChiUicolhe,  0.,  Feb.  22,  1883. 

[Our  correspondent  need  not  rend  his  gar- 
ments. We  presume  the  reiK)rter  follows  the 
established  usages,  and  if  these  were  more  hon- 
ored in  the  breach  than  in  the  oWcrvance,  why 
that  can  not  be  the  fault  of  the  re]x»rter.  Ho 
is  willing  and  anxious  f(»r  such  changes  as 
will  be  for  the  best,  but  luinlly  feels  justified 
in  inaugurating  reform  of  his  own  motion. 
Try  the  Supreme  Court-! 


BBBAOH  OF  PBOXISB  OF  KABBIAOS,  AKD  THB  BB 

FBB8B  THBBBTO  OF  THB  BIBBASB  OF 

FLAIBTIFF. 

A  breach  of  promise  of  marriage  case 
was  tried  in  the  Court  of  Common  Pleas 
of  Mercer  County,  Ohio  (Judge  Day  presid- 
ing), last  week,  which  involved  some  novel 
and  interesting  issues,  both  to  the  legal  and 
medical  professions. 

The  petition  was  in  the  usual  form  and 
claimed  $15,000  damages  for  the  breach  of  the 
contract  to  marry.  The  answer  set  up,  1st, 
a  general  denial;  2d,  that  after  the  alleged 
promise  a  fibroid  twmar  or  polypus  grew  or  was 
developed  in  the  uterus  or  womb  of  the  plaintiff 
which  was  four  (4)  inches  in  diameter,  and 
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which  60  diseased  the  plaintiff  that  she  was 
rendered  incapable  of  bearinfi;  offipring  with 
safety,  and  was  unable,  with  safety,  to  per- 
form all  the  duties  of  the  marital  relation, 
and,  therefore,  the  defendant  was  not  bound 
to  marry  the  plaintiff.  S!  Parsons  on  Con- 
tracts, 65,  and  1  Wait's  Actions  and  Defences, 
725;  2  Chitty,  795  and  86  North  Carolina.  To 
this  answer  a  reply  was  filed  setting  up  that 
the  tumor  or  polypus  which  so  grew  in  the 
uterus  of  the  plaintiff  was  caused  by  the  de- 
fendant, by  reason  of  his  long  and  continued 
courtship  with  her. 

Upon  the  trial  of  the  case,  the  physicians, 
some  eight  in  number,  were  dividMl  in  opin- 
ion as  to  whether  the  usual  courtship  that 
takes  place  between  parties  prior  to  and  aft^r^ 
betrptbal  would  or  could  have  a  tendency  to^ 
produce  fibroid  growths  in  the  uterus  or 
womb. 

I  submit  the  matter  simply  as  iuvoWing 
novel  questions.  Isaiah  Pillabs. 

Lima,  O.,  Feb.  25, 1883. 


♦  •  ♦ 


irsnie  srum  oy  oitt  vob  ooAfinre. 

In  the  case  of  Faulkner  v.  City  of  Aurora, 
the  Supreme  Court  of  Indiana  (Dec.  1882)  had 
before  it  the  question  of  the  liability  of  that 
municipal  corporation,  for  injuries  received 
by  a  pedestrian  from  the  sled  of  a  coaster  upon 
one  of  the  streets  of  the  citv. 

The  complaint  alleged  that  a  certain  steep 
street  in  the  city  of  Aurora  was  occupied  by 
large  numbers  of  persons  in  sliding;  and  coast- 
ing, which  sport  was  carried  on  in  the  pres- 
ence of  its  officers;  that  the  city  had  prohib- 
ited by  ordinance  all  persons  from  engaging 
in  any  sjiort  on  its  streets  that  mi^ht  be  dan- 
gerous to  life  or  property ;  that  said  coasting 
was  dangerous  and  no  efforts  were  made  by 
the  city  to  prohibit,  and  that  the  appellant's 
son  was  struck  by  the  sled  of  one  of  the  coast- 
ers, and  had  his  leg  broken,  etc. 

It  was  held  by  tlie  court  that  the  citv  was 
not  liable,  because  of  its  failure  to  prohioit  by 
ordinance,  coasting  upon  its  streets  (Dill,  on 
Mun.  Corp.,  Sec.  753),  Nor  was  it  liable  for 
the  failure  of  its  officers  to  enforce  the  ordi- 
nance which  it  had  adopted,  {J)\l\on  iupra^ 
Sec.  764  ;1  Allen,  172;  49  Wis.  254.)  That 
the  city  was  not  legally  bound  to  abate  the 
nuisance  complained  of  (94  Pa.  St.,  121 :  46  N. 
H.,69;  129  Mass.,  694;  Dillon,  Sec.  789),  and 
that  if  the  city  were  liable  for  the  injury  thus 
produced  it  would  follow  logically  that  it 
would  be  liable  for  all  injuries  caused  hj  loaf- 
ers lounging  upon  its  streets,  occurring  m  the 


presence  of  its  officers,  if  it  were  known  that 
such  persons  were  accustomed  to  lounge  on 
such  streets. — WaMnjfion  Law  Sqnirier. 


MAZUVe  MOTXCS  07  TBOmT. 

In  the  case  of  Bearce  v.  Langfitt,  the  Su- 
preme C^urt  of  Pennsylvania  had  under  con- 
sideration the  question  of  the  sufficiency  of 
proof  of  delivery  to  a  letter  carrier  of  notice 
of  protest,  to  bind  an  endorser  of  a  promissory 
note,  where  its  receipt  was  denied  by  the  en- 
dorser. 

The  facts  were  that  Barnhart  made  a  prom- 
issory note,  dated  at  New  York,  payaole  to 
the  order  of  Austin  Pearce  in  ninety  davs,  at 
the  Ninth  National  Bank  of  New  Vork. 
This  note  was  endorsed  by  the  payee,  then  by 
Zeigler,  then  bv  John  Pearce,  the  plaintiff  in 
error,  then  by  Latcham,  then  by  Langfitt,  the 
defendant  in  error.  It  was  discounted  by  the 
payee  at  the  People's  Savings  Bank  of  Alle- 
gheny city.  Pa.,  and  was  by  the  New  York 
correspondent  of  that  bank,  presented  on  the 
day  of  its  maturity  .to  the  Ninth  National 
Bank  for  payment,  and  payment  was  refused ; 
whereupon  it  was  duly  protested  for  non-pay- 
ment, and  th^  note,  protest  and  notice  of  pro- 
test were  forwarded  by  mail  to  the  Savings 
Bank,  and' were  received  by  its  ciisbier. 

On  the  day  of  their  receipt  the  notioe  <tf 
protest  for  John  Pearce  was  enclosed  in  an 
envelope,  upon  which  was  written  his  proper 
post-office  address,  and  the  envelope  was  9ealed 
and  duly  stamped.  When  the  letter  carrier 
came  to  the  bank  to  deliver  its  mail  it  was 
handed  to  him  for  mailing.  Pearce  denied 
that  he  ever  received  it. 

The  note  was  paid  by  Langfitt,  the  last  en- 
dorser, who  brought  assumpsit  uainst  Pearce 
the  prior  endorser;  the  court  below  held  this 
proof  of  the  mailing  of  the  notice  of  protest 
to  be  sufficient  to  bind  the  endorser  wnether 
he  received  the  notioe  or  not  and  this  ruling 
was  assigned  as  error. 

The  opinion  of  the  apellate  court  was  de- 
livered by  Qreen.  J.  (18  Pitts.  Leg.  Jour.,  Na 
27),  affirming  tne  judgment  below,  holding 
that  the  delivery  of  a  letter  to  an  official  lef 
ter  carrier  was' the  full  equiviEilent  for  deposit- 
ing it  in  a  receivin[a:'box,  or  at  the  poetdfice: 
that  in  either  case  it  came  into  the  personij 
custody  of  some  one  lawfully  autfaoriied  for 
the  purpose  whose  function  it  was  to  partic- 
ipate in  the  transmission  of  it  from  the  sender 
to  the  mail,  citing  Slcilbeck  v,  Qarbett,  7  A.  ft 
E.  (N.  S.)  846,  in  which  Lord  Denman  said : 
"  If  a  public  servant  belonging  to  the  post 
office  takes  charge  of  the  letter,  in  the  exer- 
cise of  his  public  duty,  it  is  the  same  as  if  it 
were  carriM  to  the  office.'' — WaMngUm  Laem 
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Reported  Gages. 


8H0SXAXBB  t.  OOILZVB. 

{Miehiffon  Supreme  OourL    January  10, 1888.) 

HoMESfTEAD— l^eet  0/  JForedosure  on,— A,  decree  io 
forecl'isnre  cannot  conc-lude  ihe  hompalracl  riKlits  of 
any  person  not  a  party  to  St.  A  mortgage  made  by  a 
married  man,  aud  covering  hia  homeittead,  is  void,  so 
far  as  his  komestead  is  concerned,  if  executed  with- 
out hin  wife's  slKiiature ;  and  it  cannot  become  vnlid 
by  the  wife's  death  or  by  suffering  a  decree  of  fore- 
cfoaiire  to  be  talcrn  pro-eou/ee^o  In  a  ftuit  in  whicli  no 
issue  as  in  homestead  rights  lias  been  ral8«*d  or  piissed 
upon,  and  in  which  the  wife  has  not  lieen  inipiotded 
as  def»*ndant.  In  filing  a  bill  to  pn>t«)ct  a  homewtetid 
riyht  in  land  which  has  bc^n  mortgaged  Uy  tlie  hus- 
band alone,  and  againnt  whicha  decree.of  nirecloeure 
has  l>een  rendered,  the  husband  should  b?  JoiiiCd  as 
complainant,  but  the  decree  in  such  aanit  is  for  the 
lieiu*fit  of  tlie  family,  and  the  d(*ath  of  the  wife  will 
make  no  difference  If  children  survive. 

Appeal  from  Berrien. 

CobLEY,  J. 

This  bill  wiis  filed  to  protect  a  homstead 
right  ill  forty  acres  of  land.  Ii  appears  that 
the  complainant,  William  Shoemaker,  who 
WHS  a  married  man,  and  was  living  ui)on  an 
eighty-acre  lot  of  land  which  included  the 
forty  now  in  question,  gave  a  mortgage  of  the 
whole  to  secure  a  debt  which  has  never  been 
paid.  Louisa  Shoemaker,  his  wife,  who  was 
joined  as  complainant  in  filing  the  bill,  did 
not  unite  in  the  mortgage.  The  mortgage 
was  subsequently  foreclot^ed  in  equity,  in*  a 
Bait  in  which  William  Shoemaker  wa<defend- 
ant,  but  in  which  the  wife  was  not  ioincd. 
The  purchaser  under  that  foreclosure  having 
taken  proceedings  to  obtain  possession  of  the 
land,  this  suit  was  instituted.  The  chancery 
court-declared  the  mortgage  and  the  foreclosure 
inoperative  as  to  the  homestead,  and  defend- 
ants appealed.  Louisa  Shoemaker  died  pend- 
ing the  suit,  and  Laura  Shoemaker,  a  minor 
daughter  living  with  William  Shoemaker, 
was  then  joined  as  complainant  in  her  moth- 
er's place. 

The  principal  argument  against  the  decree 
ifl  that  Willfam  Snoemaker,  having  allowed 
the  foreclosure  suit  to  proceed  to  decree,  is 
concluded  by  it  now,  and  cannot  have  any 
aflBrmative  relief  grounded  upon  its  invalidity. 
But  this  argument  has  no  force.  The  mort- 
gage was  valid  for  all  but  the  homestead,  and 
the  mortgagee  bad  a  right  to  foreclose  under 
it..  .No  issue  upon  the  homestead  was  raised 
or  passed  upon  in  the  case;  the  bill  being 
merely  the  ordinary  foreclosure  bill,  and  the 
decree  upon  it  being  taken  pro  conjeuo.  But  it 
would  not  have  been  possiole,  by  any  decree 
in  that  case,  to  conclude  the  homestead  rights 
of  any  one  not  a  party  to  it.  Therefore  neither 
Mrs.  Shoemaker  nor  her  daughter  could  have 
been  concluded.  The  constitution  makes  a 
mortgage  thus  executed  without  the  wife's 
signature  void.  Sherrid  v.  South  wick,  43  Mich. 


615.  The  husband  having  nocapacity  to  make 
it  by  direct  and  formal  act,»coulcl  no*^  do  so  in- 
directly b^  mere  admission.  It  was,  therefore, 
just  as  void  after  the  foreclosure  decree  as  be- 
fore. To  protect  the  rights  of  the  family  in 
the  homestead  it  was  proper  that  the  husband 
and -father  should  be  joined  as  complainant, 
butthede6rce  which  secures  them  is  for  the 
benefit  of  the  family,  and  not  specially  in  his 
interest.  Tlip  death  of  the  wife  made  no  dif- 
terence;  it  could  not  make  valid  what  was 
void  before.  The  decree  must  be  affirmed 
with  costs. 


-♦-♦■ 
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{DMridof  OAambia  Supreme  Oourt,  December  2, 1882.) 

1.  Wher*'  there  is  ahuniiantstaniling  room  inside  of 
RMtn^et  car,  in  which  tliere  are  |)eiideiil  stmp!*  which 
apHsseiigcr  may  hold  while  standi nic,  he  is  guilty  of 
<*ontril>utory  iiegligeiu'e  who  ridfo  u|>(>ii  the  pl.ii form, 
aiici  if  an  injury  renults  to  him  %vliicli  would  not  have 
occmried  had  he  been  in  the  inHide  (tf  IKii^^Mri  he  om 
not  maintain  an  action  for  Huch  injury.  2.'  iir  %ii  ac- 
tion to  recover  dam:igeH  for  injuries  Mustained  while 
ridiiigon  tlie  platform  of  a  street  car,  the  court  will  pre- 
sume, in  the  abHeut<e  of  evidence  to  the  contrary,  that 
tlie  car  was  a  good  one. 

Motion  for  judgment  on  the  following 
si)ecial  verdict : 

"  We.  the  jury,  duly  impanelled  and  sworn 
to  try  the  issue  joined  in  the  above  entitled 
cose,  find  the  following  to  Im  the  facts?  in  the 
case,  as  made  by  the  plaintiff  and  defendant, 
to  wit: 

''  The  defendant  is  a  corporation  created  by 
act  of  Gonffress,  operating  a  street  railroad  in 
the  city  of  Washington. 

"On  the  evening  of  the  twentieth  of  Au- 
gust, 1876,  the  plaintiff  hailed  one  of  the  de- 
fendant's cars,  which,  answering  his  call, 
stopped  on  the  corner  of  Twelfth  and  E  streetSy 
north-west,  in  the  city  of  Washington.  The 
plaintiff  stepped  upon  the  rear  platform, 
where  he  stooa  a  few  seconds,  and  then  ad- 
vancing to  the  door,  which  was  open,  looked 
in,  as  tnough  searching  for  a  seat,  but  seeing 
none  be  stepped  back  on  the  platform.  The 
car  continuing  its  course  east  on  E  street,  the 
driver  rang  his  bell  to  remind  the  plaintiff 
of  bis  fare.  He  thereupon  commenced  feel- 
ing in  his  vest  pockets  for  it,  and  having 
<lbund  it,  stepped  forward,  and  bad  one  foot 
within  the  car.  He  had  hold  of  the  jam  of  the 
door  with  ope  hand  and  held  his  fare  in  the 
other  and  while  hesitating  whether  to  pass  up 
his  fare  or  to  go  forward  with  it  himself,  the  car 
struck  the  curve  at  the  corner  of  Eleventh 
and  E  streets,  where  the  road  changes  its 
course  from  east  to  north,  producing  a  jar, 
which  caused  the  plaintiff  to  be  thrown  back- 
wards upon  the  railing  of  the  rear  platfonn, 
and  from  thence  to  the  ground,  ana  so  seri- 
outsly  injured  as  to  be  permanently  disabled. 
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The  car,  at  the  time  of  the  accident,  was  go- 
ing at  a  medium  rate  of  speed,  which  was 
not  slackened  at  the  curve. 

'*  The  cars  upon  the  defendant's  road,  like 
those  of  most  other  roads  in  this  city,  have 
no  conductors  or  agents  inside  the  car  to  col- 
lect the  fares.  The  driver  has  exclusive  con- 
trol of  the  car,  but  is  not  allowed  to  receive 
fares,  and  the  passengers  are  required  to  de- 
posit their  fares  in  a  dox  at  the  front  end  of 
the  car. 

'^The  plaintiff  had  frequently  ridden  upon 
the  defendant's  cars,  and  was  familiar  with 
the  streets  where  the  accident  occurred.  The 
car  was  from  twenty  to  thirty  seconds  in  go- 
ing from  where  the  plaintiff  gpt  aboard  t6 
the  curve. 

'^The  seats  inside  were  all  comfortably 
filled,  so  that  the  plaintiff  could  not  have  got- 
ten a  seat,  without  room  had  been  made  for 
him  by  the  passengers  sitting  closer  together. 
With  the  exception  of  one  white  lady  and 
gentleman,  the  passengers  were  all  colored 
persons.  They  were  orderly  and  well  behaved. 

"  Ther^  was  plenty  of  room  for  the  plaintiff 
to  have  stood  in  the  aisle  of  the  car,  and  there 
were  straps  pendent  from  the  roof,  or  from 
rods  running  lengthwise  of  the  car  near  the 
roof,  which  were  intended  for  standing  pas- 
senficers  to  hold  on  to. 

*' There  were  no  standing  passengers  inside 
the  car.  The  driver  knew  tnat  the  plaintiff 
was  riding  oh  the  platform,  and  made  no  ob- 
jection to  it.  Passengers  sometimes  rode  upon 
the  platforms  of  the  defendant's  cars,  and  no 
objection  was  ever  made  to  it  by  any  of  the 
omcers  or  agents  of  the  company.  After  this 
accident  the  defendant  caused  the  rear  plat- 
form to  be  removed  from  all  their  cars  and 
substituted  a  single  step  to  enable  passengers 
to  get  into  and  out  of  the  cars.  The  former 
platforms  w  ere  the  same  as  are  usually  at- 
tached to  street  cars,  and  were  designed  only 
for  the  convenience  of  passengers  in  entering 
and  leaving  the  cars.  No  person  inside  the 
car  was  injured  at  the  time  of  the  accident  to 
the  plaintiff. 

'^The  foregoing  facts  considered^  we,  the 
jury,  say  that  we  are  ignorant  in  point  of  law 
on  which  side  we  ought  to  find  the  issue  ;  and 
if  upon  the  whole  matter  the  court  shall  be  of 
opinion  that  the  issue  is  proved  for  the 
plaintiff,  we  find  for  the  plaintiff  accordingly, 
and  assess  his  damages  at  twenty-six  hun- 
dred dollars  besides  costs ;  but  if  the  court  be 
of  an  opposite  opinion,  then  we  find  for  the 
defendant." 

Under  the  ninety-ninth  rule  of  court 
the  plaintiff  moved  the  court  in  general  term 
for  judgment  on  this  special  verdict. 

Mr.  Chief  Justice  Cartter  delivered  the 
opinion  of  the  court,  in  sulMtaxlce  as  follows: 


The  plaintiff  brings  this  suit  to  i^eoover 
damages  for  injuries  received  bv  reason  of 
beine  thrown  from  the  rear  platform  of  the 
car  of  the  defendant,  a  street  railroad  com- 
pany. By  a  special  verdict  of  a  jury,  the 
extent  of  his  damages  are  fixed  at  $2,6()0,  and 
he  is  entitled  to  recover  this,  provided  the 
facts  in  the  case  form  the  preaicate  of  a  right 
of  action. 

The  declaration  charges,  in  substance,  that 
the  defendant  corporation,  in  its  carelessness 
and  througli  the  heedlessness  and  recktessness 
of  its  driver,  and  by  reason  of  insufiScient 
facilities  for  carrying  passengers  safely, 
caused  this  injury,  and  tnat  the  plaintiff  made 
no  contribution  U>  this  accident. 

The  allegations  of  the  declaration  are  de- 
nied by  the  defendant,  and,  issue  being  joined 
we  are  invited  to  a  consideration  of  tne  law 
governing  tlie  facts  of  the  case  as  set  forth  in 
the  special  verdict.  The  verdict  shows  that 
the  car  was  traveling  at  ordinary  speed  in 
the  ordinary  way.  There  is  nothing  reflect- 
ing upon  the  fkill  of  the  driver,  or  attribut-- 
ing  fault  on  his  part.  The  statement  of  facts 
also  advises  the  court  that  the  car  was  a  good 
one,  for  in  default  of  proof  to  the  contrary  it 
will  be  presumed  to  have  h^n  so.  Now  we 
are  admonished  by  authority,  that  while  pub- 
lic carriers  are  chargeable"  with  strict  care 
and  circumspection  in  the  preservation  of  the 
safety  of  passengers,  they  are  not  insurers  in 
any  event  of  the  passenger's  life  and^  limbs. 
Here  is  a  car  traveling  at  an  ordinary  rate  of 
speed,  a  good  car  with  a  good  driver,  and, 
unless  the  law  underwrites*  the  life  and  safety 
of  everv  passenger  riding  on  a  railroad  car, 
these  facts  constitute  a  full  answer  to  the 
plaintiff.  The  law  does  not  contemplate  that 
these  cerporations  shall  take  the  keeping  of  a 
man's  discretion  into  their  hands.  If  the 
plaintiff  saw  fit,  under  the  facts  found  in  this 
verdict,  to  stand  on  the  platform,  he  idok  with 
him  the  perils  of  the  platform,  and  can  not 
recover. 

The  judgment,  therefore,  must  be  for-  the 
defendant. 

Jambs,  J. 

I  desire  to  add  a  word  as  to  the  defendant's 
pavt  in  this  case.  I  concur  with  the  view 
that  the  plaintiff  was  responsible,  or  rather 
that  he  lost  hit'  right  of  action  by  oontribnt- 
ing  to  the  result :  but  I  have  not  the  least 
doubt  that  the  defendant  company  was  in 
fault.  The  special  verdict  found  as  a  fact 
that  the  car  was  going  around  a  curve  at  the 
same  speed  at  which  they  ordinarily  travel 
in  a  straight  line.  That  is  too  fast  to  go 
around  a  curve,  but  it  is  said  to  be  necessary 
from  the  construction  of  the  car  and  from  the 
fact  that  they  have  to  go  around  pretty  rap- 
idly with  one  horse ;  so  that  the  rapid  speed 
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which  they^  keep  up  in  rounding  a  curve  is 
largely  attributable  to  the  arrangement  which 
they  have  chosen  to  make  so  as  to  use  onlv 
one*  hoise.  I  think,  therefore,  that  the  defend- 
ant was  also  in  fault;  but  the  plaintiff  ought 
not  to  recover  when  his  own  act  contributed> 
to  the  accident.  It  is  for  this  reason  that  I 
concur  in  the  judgment. —  Washington  Law 
Bqxnier. 


cAKPiov,  JB.  V.  wHimnr. 

iSuprmne  Oourt  qf  Mhmeaota.    January,  1888,) 

HfOTX  AND  MoBTolOB— &tefur<on  of  time  disehargu 
MT^fy.— Wben  the  creditor  extended  a  note  for  the 
. principal  without '  khowledffe  or  oonaent  of  the 
surety,  a  mortgage  given  by  the  surety  is  discharged. 
A  Judgment  given  by  the  snretv  attaohes  to  the  fiind 
and  a  subsequent  waiver  of  the  discharge  will  not 
defeat  the  lien  of  the  Judgment. 

Appeal  from  Distcict  Court,  County  of 
Olmstead. 

Bbbky,  J. 

In  March,  1872,  Cornelius  and  Thomas 
Campion  made  their  note,  payable  in  two 
years,  for  1889.46,  to  Bastian,  and  to  secure 
the  same  morteiiged  to  him  80  acres  of 
laud,  of  virhich  Thomas  was  owner.  The 
note  was  given  for  money  borrowied  of  Bas- 
tian by  Cornelius  for  his  own  exclusive  use 
and  benefit.  By  assignment  the  note  and 
mortgage  came  to  defendant,  J.  C.  Whit- 
ney. Of  the  indebtedness  secured  by  the 
mortgage,  1248.19  remains  unpaid.  In 
June,  1880,  J.  C.  Whituev,  (then-owner  of 
the  note  and  mortgage,)  through  an  agent, 
extended  the  time  of  payment  of  the  mort- 
gage debt  by  surrendering  the  note,  and 
taking  in  its  stead  a  new  note,  payable  in 
five  years,  signed  by  Cornelius  alone,  and 
secured  b^  a  mortgage  made  by  Cornelius 
and  his  wife  upon  tne  80  acres  of  land  men- 
tioned, and  omer  lands.  At  the  time  of 
the  surrender  of  the  old.note  and  the  tak- 
ing of  the  new  note  and  mortgage,  Whit- 
ney's agent  knew  that  Oomehus  Campion 
was  the  principal  debtor  on  the  original 
note.  Thomas  Campion  had  no  knowledge 
of  the  extension  at  the  time  when  it  was 
consummated.  On  July  18,  1880,  James 
Campion,  Jr.,  and  on  January  18,  1881, 
John  M.  Campion  (the  two  plaintiffs,)  re- 
covered judgments  against  Thomas  Cam- 
5 ion,  which  nave  been  duly  docketed.  8un- 
ry  other  facts  are  found,  but  none  which 
we  regard  important  here.  The  position 
of  the  plaiotim,  in  substance,  is  tnat  the 
original  mortgage  is  discharged  by  the  ex- 
tension mentioned,  and  that,  therefore,  the 
lietiB  of  their  judgments  are  not  subject  to 
the  same. 


^  Upon  the  facts  above  recited  it  is  clear 
that  Thomas  Campion  was  a  surety  for 
Cornelius  upon  the  ori^al  note  and  mort- 
gage, and  tnis  being,  m  legal  contempla- 
tion, (Lebanon  Savings  Bank  v.  Hollenbeck, 
n-N.  W.  Bep:\4&,)  known  to  J.  C.  Whit- 
ney when  he  ^ave  the  extension  without 
Thomas  Campion's  knowledge  or  consent, 
it  is  equally  clear  that,  as  between  ^them, 
the  extension  operated  to  discharge  Thomas 
Campion  and  to  discharge  his  ^  mortgage 
also.  Wheaton  v.  Wheeler,  27  lilinn.  464 ; 
[8.  C.  8  N.  W.  jBep.  599 ;]  Agnew  v.  Mer- 
ritt,  10  Minn.  812 ;  Allis  v.  Ware,  28  Minn. 
166;  [8.  C.  9  N.  W.  jR«p.  666j3  Brandt, 
8uretyship,  §§  19-22 ;  Gahn  v.  Miencewicsi, 
11  Wend.  812 ;  8mith  v,  Townsend,  25  N. 
Y.  479. 

The  principal  question  in  the  case  is 
whether  the  discharge  inures  to  the  benefit 
of  the  plaintifi  as  judraient  creditors  of 
Thomas  Campion,  holding  liens  upon  a 
portion  of  the  mortgaged  property,  to  wit : 
50  acres  remaining  in  him  when  the  judg- 
ments were  docketed.  In  our  opinion  this 
question  must  be  answered  in  the  affirm- 
ative. Their  liens  bind  all  the  right  and 
interest  held  by  Thomas  Campion  in  the  50 
acres  when  their  judgments  were  docketed. 
That  was  a  right  and  interest  discharged 
of  the  incumbrance  of  the  mortgage  Hence 
we  can  conceive  no  reason  why  the  plaint- 
iff do  not,  to  the  extent  of  their  liens, 
stand  precisely  where  Thomas  Campion 
stood  at  the  time  when  the  liens  attacned, 
and,  therefore,  no  reason  why  their  liens 
are  not  also  free  from  the  incumbrance  of 
the  mortgage 

While  we  find  no  case  which  in  terms 
support  this  proposition,  we  think  that 
Barnes  v.  Mott,  64  K  T.  897,  furnishes  a 
valuable  analogy  as  respects  the  principle 
involved.  8ee,  also,  8omer  v.  Wheelrignt, 
8  8andf.  Ch.  155. 

But  it  is  said  that  Thomas  Campion 
might  waive  l^e  discharge.  What  would 
have  been  the  effect  of  a  waiver  taking 
place  before  the  plaintiff's  liens  attachea 
we  have  no  ocoMion  to  consider  at  this 
time,  none  such  having  been  found.  As  to 
the  waiver  said  to  have  occurred  after  the 
attaching  of  the  plaintiff's  liens,  it  cannot 
relate  so  as  to  impair  the  valuable  rights 
accruing  to  plaintiffs  from  the  taking  ef- 
fect of  their  liens.  Stein  v.  La  Dow,  18 
Minn.  412. 

The  judgment  is  reversed  and  the  case 
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remanded,  with  directioDS  to  enter  judg- 
ment for  the  plaintiffs  in  accordance  witn 
this  opinion.- 

DSVTXB  BBICK  MAV70.  Gd.  ▼.  ItoAlLlSYXB. 

{Oolarcuio  Supreme  Omrt,    December,  1882«) 

Stattttoby  JuRrsDicnoN-A  Movvr—Jnlereet  A  eeruing 
Pendente  Lite,— -The  amount  spedried  as  the  statutory 
limitation  of  the  Jarisdiction  mu9t  be  taken  to  mean 
the  amount  doe  the  plaintiff,  or  the  value  or  amoont 
of  his  claim,  or  the  value  of  the  property  sought  to 
be  recovered  at  the  time  of  bringing  the  action  ;  an«i 
in  an  action  for  the  recovery  of  moncyf  where  the 
principal  sum  draws  interest,  if  the  amount  due  at 
the  time  of  the  commencement  of  the  action,  includ- 
ing interest  does  not  exceed  |2,000,  the  county  court, 
under  the  constitution  and  statutes  of  Colorado,  has 
Jurisdiction,  and  the  accumulation  of  interest  peti- 
aente  lite  will  not  oust  such  Jurisdiction. 

Stone,  J. 

The  petition  for  rehearing  in  this  case, 
which  is  filed  j}ro /orma,  for  the  purpose  of 
bringing  up  a  jurisdictional  question  raised 
in  the  court  below  since  we  delivered  our 
opinion  in  the  case,  recites  in  substance  that 
tne  amount  due  the  defendant  in  error,  and 
for  which  judgment  is  directed  by  this  court 
to  be  entered  by  the  county  court,  is  fi^reutly 
in  excess  of  the  sura  of  12,000,  arisingfrom  the 
accumulation  of  interest  since  the  rendition 
of Xhe  original  judgment  in  that  court;  and 
the  petitioner  asks  that  we  now  determine  the 
question,  whether,  under  the  constitutional 
limitation  of  the  jurisdiction  of  county  courts 
as  tit  amount,  such  court  has  authority  to  en- 
ter judgment  for  a  sum  in  excess  of  $2,000. 

The  constitutional  provision  referred  to  is 
contained  in  Sec.  23,  of  Art.  VI,  of  the  con- 
stitution, and  is  as  follows : 

County  courts  shall  be  courts  of  record,  and' 
shall  have  original  jurisdiction  in  all  matters 
of  probate,  settlement  of  estates  of  deceased 
persons,  appointment  of.  guardiant^  conserva- 
tors and  administrators,  and  settlement  of 
their  accounts,  and  such  other  civil  and  crim- 
inal jurisdiction  as  may  be  conferred  by  law  : 
Pro(;M&cZ,  such  courts  shall  not  have  jurisdic- 
tion in  any  case  where  the  debt,  damage  or 
claim  or  vulue  of  property  involved  shall  ex- 
ceed ^2,000.  except  in  cases  relating  to  the 
estates  of  deceased  persons. 

The  same  language  is  employed  in  the  act 
of  the  General  Assembly,  defining  the  juris- 
diction and  establishing  the  practice  of  county 
courts  of  the  state  under  the  constitution. 
Sec.  571,  G.  L. 

Most  of  the  authorities  I  have  been  able  to 
find  U}K)n  questions  touching  juris(]iction  of 
courts  limited  as  to  amount,  agree  that,  upon 
languacrelike  that  of  our  statute,  the  amount 
controlling  the  jurisdiction  is  the  sum  due, 
or  claimed  to  be  due,  and  for  which  judg- 
ment is  sought  and  demanded  by  the 
plaintiff,     or   the    value  of  the    thing   or 


matter  in  controversy  at  the  time  of  tA# 
commeneemetU  of  t^ie  euit.  But  few  decisions^ 
however,  are  in  point  upon  the  precise  ques* 
tion  raised  here,  for  the  reason,  that  in  nearly 
all  of  the  cases  examined,  the  language  of  the 
statutes  as  to  actionsfor  the  recovery  of  money 
is  expressed  to  be  for  '*  the  principp.l  sum  due,'* 
or  for  the  sum  due,  **  exclusive  or  interest  and 
costs,"  while  the  omission  of  such  qualifying 
words  in  our  statute  gives  rise  to  the  question 
before  us. 

Since  the  question  is  one  of  construc- 
tion of  the  statute  defining  the  jurisdiction, 
we  think  that  construction  should  be  adopted, 
as  the  most  reasonable,  which  produces  the 
least  uncertainty  in  litigation,  and  the  least 
inconvenience  and  expense  to  litigants.  Such 
a  result  could  not  follow  if  a  court,  guided  by 
the  sum  claimed  by  the  plaintiff,  and  having 
thereupon  rightfully,  assumed  jurisdiction, 
and-proceeded  to  a  hearing,  could  be  ousted 
of  that  jurisliction  upon  the  sole  ground, 
that  the  accretion  of  interest,  or  the  iiicrease 
in  the  value  of  the  property  in  controversy 
pending  the  suit^  had  increased  such  sum  or 
value  to  an  amount,  at  the  time  of  the  rendition 
of  (?ie  judgment,  in  excess  of  the  sum  specified 
in  the  statute.  When  he  brings  his  action, 
it  is  impassible  for  the  suitor,  or  for  the  court, 
to  foretell  the  date  of  its  determination  and 
judgment.  A  jurisdiction  which  depended 
upon  a  sum  found  due  at  the  end  of  a  pro- 
tracted litiugtion,and  which,  before  that  time, 
could  not  be  said  to  lawfully  attach,  would  be 
a  very  uncertain  jurisdiction. 

And  to  say  that  a  court,  which  should  take 
jurisdiction  of  a  caqse  wherein  the  amount 
claimed  was,  at  the  commencement  of  the  euit^ 
clearly  within  the  statutory  limitation,  could 
afterwards,  by  the  mere  accumulation  of  in- 
terest pendente  lite,  be  oustedof  that  jurisdiction 
when  it  came  to  render  judgment,  and  the 
suitor  be  either  compelled  to  takeaiudgment, 
upon  penalty  of  remitting  a  part  of  his  just 
recovery,  if  this  might  be  done  in  thecabe  of  a 
money  demand,  or  be  turned  out  of  court  at 
this  stage  of  the  proceedings,  to  seek  another 
forum,  would  be  a  "  most  lame  and  impotent 
conclusion." 

There  is  some  conflict  of  decisions  as  to 
what  should  be  the  proper  test  of  jurisdiction 
when  limited  in  amount;  whether  it  should 
be  the  amount  demanded  by  the  plaintiff  in 
bringing  his  action,  or  the  amount  found  due 
upon  hearing;  but,  as  already  remarked, 
many  of  these  aecisioRs  are  placed  upon  the 
particular  wording  of  statutes. 

In  the  case  of  Gregg  r.  Wooden,  7  Ind.,  499, 
in  determining  a  similar  question,  arising  in 
a  suit  before  a  justice  of  the  peace,  the  su- 
preme court  say: 

-*  Previous  to  the  revision  of  1852,  the  etet- 
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ute  gave  jurisdiction,  if  the  demand,  exclusive 
of  interest,  did  not  exceed  $100.  In  the  pres- 
ent code,  the  words  '  exclusive  of  interest^  are 
omitted,  and  w^  cannot  supply  them  without 
a  departure  from  the  plain  letter  of  the  stat- 
ute. It  is  suggested  in  argument,  that  inter- 
est mav  accumulate  after  the  commencement 
of  a  suit,  so  as  to  oust  the  Jurisdiction  of  the 
justice  if  this  view  prevails.  If  such  were  the 
case,  it  would  not  change  the  language ;  but 
we  think  it  is  not.  The  statute  refers  to  the 
amount  claimed  at  the  time  the  action  is. 
commenced.  Jurisdiction  having  once  at- 
tached, it  will  not  be  defeated  by  a  continuance 
of  the  cause,  and  the  accumulations  of  inter- 
estpending  the  suit  may  by  recovered." 

To  the  same  effect  is  the  ruling  in  the  case 
af  Dowlinff  v.  Stewart,  3  Scam.,  194,  and  fol- 
lowed in  the  case  of  Welch  v.  Earstens,  60  111., 
118. 

In  the  case  of  Scott  v.  Russell,  8  Mo.,  i07, 
where,  on  appeal  to  the  District  Court  in  a 
suit  before  a  justice  of  the  peace  for  the  recov- 
erjy  of  a  horse,  the  value  of  the  horse,  at  the 
time  of  the  trial  on  appeal,  was  proved 
to  be  greater  than  the  amount  of  the 
justice's  jurisdiction,  it  was  held  that 
the  value  of  the  property  at  the  time  of  the 
trial  before  th^  justice  was  the  test  of  the  ju- 
risdiction, and  that  a  subse<|[uent  increase  in 
value  would  not  oust  the  jurisdiction.  The 
same  principle  is  also  laid  cfown  in  the  case  of 
Sweeny  v.  Lowe,  6  B.  Monroe,  314. 

Jurisdiction  is  defined  to  be  the  power  to 
hear  and  determine.  When,  therefore,  the 
jurisdiction  is  clearly  aoq[uired  at  the  com- 
mencement of  the  action,  it  would  seem  to  fol- 
low logically  that  the  power  to  hear  and  de- 
termine the  matter  in  controversy  carries 
with  it  the  implied  power  to  render  judgment 
for  the  amount  founa,  by  such  hearing  and  de- 
termination, to  be  due  at  the  time  of  the  reti- 
dition  of  judgment,  although  that  amount  be 
then  in  excess  of  the  amount  specified  in  the 
statutory  limitation  under  which  the  juris- 
diction attached. 

The  jurisdiction  of  a  court  to  render  judg- 
ment in  a  cause  is  co-extensive  with  its  au- 
thority to  inquire  into  the  facts.  Fensier  v. 
Lommer,  6  Nev.)  214.- 

In  the  case  at  bar,  the  court  had  unques- 
tionable iurisdiction  as  to  the  amount  claimed 
t>y  the  plaintiff  when  the  action  was  brought. 
In  fact,  the  original  judgment  was  not  in  ex- 
cess of  $2,000,  and  the  present  excess  comes 
from  accrued  interest  since  the  rendition  of 
that  judgment,  and  pending  the  appeal  to 
this  court. 

For  the  reasons  above  expressed,  and  sup- 
ported by  the  authorities  cited,  we  conduae 
that  the  amount  specified  as  the  statutory 
limitation  of  the  juriadiction  in  queetibn* 


must  be  taken  to  mean  the  amount  due  the 
plaintifi^  or  the  value  or  amount  of  his  claim, 
or  the  value  of  the  property  sought  to  be.  re- 
covered at  the  time  of  bringing  the  action. 
(Inhabitants,  etc., v.  Weir,  9Ind.,  224 ;  Barber 
V.  Kennedy,  18  Minn.,  226 ;  Stone  v.  Murphy, 
2  Iowa,237 ;  Klein  v.  AUenback,  6  Nev.,  169 ; 
Sherman  v.  Clark,  3  McLean,  91.)  And  in  an 
action  for  a  money  recovery,  where  the  princi- 
pal sum  draws  interest,  if  tne  amount  due  at 
the  time  of  the  commencement  of  the  suit,  in- 
cluding principal  and  interest,  does  not  ex- 
ceed $2,000,  the  county  court  has  jurisdiction, 
and  the  accumulation  of  interest  during  the 
pendency  of  the  suit  will  not  oust  such  juris- 
aiction. 

The  court  below  having  authority  to  render 
judgment,  as  heretofore  directed  by  this  court, 
there  is  no  ground  for-a  re-hearing,  and  the 
petition  is  tnerefore  dismissed. 

THB  BALTXMOBS  k  OHIO  EAIUOAD   OOXPAVT  t. 

soHWiNDLnre. 

(iVfum/ivaitia  Siq^reme  OonrU    Nov.  20,  rB82.) 
Nboijokncb— DftlSy  0^  RaSway  Ob.  to  JPiertonB  net 

pBU8€nffera.—A  child  of  tender  .yeaiv,  waa  standing 

llroad  i 

byi 
ng  tram,  puued  fi 
thrown  under  t£e  wheels  of  the  train  and  so  injured. 


upon  the  platform  of  a  railroad  company,  where  he 
(uaimsthat  he  waa  struck  hjr  a  projection  from  the 
side  of  a  paaaing  train,  puUed  f rom  the  platform,  and 


He  waa  not  a  paaaenser,  nor  had  he  businew  of  any 
kind  with  the  railroad  company,  or.  its  afrenta  or  em- 


ployes, but  was  simply  loiteiinf^  upon  the  platform 
for  nis  personal  enjoyment.  JSefd,  that  there  was  no 
right  of  recovery  against  the  railroad  company  for  the 
injuries  sustained.    It  makes  no  difference  whether  it 


be  a  child  or  an  adult,  the  question  of  trespass  re- 
mains the  same. 

Error  to  the  Court  o^  Common  Pleas  No.  1 
of  Allegheny  County. 

Grben,  J. 

At  the  time  the  plaintiff  received  his  injury 
he  was  standing  on  the  platform  of  the  de- 
fendant, so  close  to  its  edge,  that,  according  to 
the  theory  upon  which  the  case  was  tried  for 
the  plaintiff,  he  was  struck  by  a  slight  pro- 
jection from  the  side  of  a  passing  freight  car. 

He  was  not  a  passenxer,  he  had  no  business 
of  any  kind  witn  the  defendant,  or  any  of  its 
agents  or  employes ;  in  fact,  he  was  a  boy  of 
five  or  six  years  of  age,  amusing  himself  look- 
ing at  the  moving  train.  He  was  not  invited 
upon  the  platform  by  any  agent  of  the  de- 
fendant, and  he  was  not  engaged  in  the  act  of 
crossing  either  the  tra<;k  or  the  platform  at 
the  time  of  the  accident.  He  was  simplv 
loitering  upon  the  edge  of  the  platform,  witn 
no  other  purpose  or  motive  than  his  own  per- 
sonal enjoyment.  Fis  elder  brother,  his 
principal  witness,  tet  .ified  that  he  told  him 
to  come  back  from  wht  *e  he  was  standing,  but 
he  refused  to  do  so.  A  passing  car,  moving  at 
at  a  very  slow  rate  of  speed,  not  exceeoing 
three  or  four  miles  an  hour,  with  an  iron  step 
projecting  a  few  inches  firom  the  side  of  the 
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car  (SLS  alleged  by  the  plaintiff,  though  denied 
by  the  defendant),  struck  him  and  pulled  him 
from  the  platform  under  the  wheels  of  the' 
car,  so  that  he  was  run  over  and  injured.  In 
these  circumstances  was  there  any  right  of 
recovery?  We  think  clearly  not.  We  held, 
in  the  case  of  Gillis  v.  Pennsylvania  Railroad 
Co.  9  P.  F.  S.  141,  that ''  the  platform  of  a  rail- 
road company  at  its  station  or  stopping- place, 
is  in  no  sense  a  public  highway ;  there  is  no 
dedication  to  public  use  as  puch ;  it  is  a  struct- 
ure erected  expressly  for  the  accommodation 
of  passengers  arriving  and  departing  in  the 
tram.  Being  uninrlnsed,  persons  are  allowed 
the  privilege  of  walking  over  it  for  other  pur- 
poses, but  they  have  no  right  to  do  so.     *     * 

*  Still,  even  a  trespasser  on  the  land  of  an- 
other can  mnintain  iin  action  for  a  wanton  or 
intentional  injury  inflicted  on  him  by  tho 
owner."  Again,  on  p.  143:  **The  plaintifl' 
may  not  have  been  technically  a  trespasser; 
the  platform  was  open :  there  was  a  general 
license  to  pass  over  it;  out  he  was  where  he 
bad  no  legal  right  to  be;  hie  pr«*sence  there, 
was  in  no  way  connected  with  the  purposes 
for   which  the  platform  was  constructed.    * 

*  *  As  to  all  such  persons  to  whom  the}' 
stood  in  such  a  relation  as  required  cure  on 
their  part,  they  were  bound  tohave  the  struct- 
ure strong  enough  to  bear  all  who  could  stand 
on  it;  as  to  all  others  they  were  liable  only 
for  wanton  or  intentional  iujury.  The  plaint- 
iff W21S  on  the  spot  merely  to  enjoy  himself, 
to  gratify  his  curiosity,  or  to  give  vent  to  liis 
patriotic  feelings.  The  defendant  had  noth- 
ing to  do  with  that."  Upon  the  foregoing 
princiules,  and  upon  the  authorit}*  of  many 
adjudicated  cases  cited  in  the  opinion,  and 
which  it  is  therefore  not  necessary  to  review 
here,  it  was  held  there  could  be  no  recovery, 
although  the  platform  was  insufficient  to  bear 
the  weight  of  the  persons  who  were  upon  it. 
It  was  conceded  that  there  would  have  been  a 
right  to  recover  if  the  persons  on  the  platform, 
had  been  there  as  passengers,  or  upon  business 
connected  with  the  defendant. 

In  the  latter  case  there  would  have  been  a 
violation  of  a  duty  owing  by  the  defendant  to 
the  plaintiff*  But  there  was  no  such  duty 
because  of  the  absence  of  the  relation,  and 
hence  there  was  no  right  of  action.  The  con- 
trolling feature  of  the  inquiry  in  all  such 
eases  is,  what  was  (he  duty  which  was  vio- 
lated by  the  defendant.  If  there  was  none, 
there  is  nolegal  liability;  this  was  essentially 
the  distinction  on  which  Railroad  v.  Hummel, 
8  Wr.  876,  was  decided.  On  page  379;  Strong; 
J.,  said:  *^  Yet  a  iury  cannot  hold  parties  to 
a  higher  standara  of  care  than  the  law  re- 
quires, and  they  cannot  find  anything  negli- 
gence which  is  less  than  a  failure  to  discharge 
f^  legal  duty.    If  the  law  declares,  as  it  does, 


that  there  is  no  duty  resting  upon  any  person 
to  anticipate  wrongful  acts  in  others,  and  to 
take  precautions  against'  such  acts,  then  the 
jury  cannot  say  that  a  failure  to  take  such 
precautions,  is  a  failure  in  duty  and  negli- 
gence." *  *  *  ''Blowing  the  whistle  of 
the  locomotive,  or  making  any  other  signal, 
was  not  a  duty  owed  to  the  persons  in  the 
neighborhood,  and  consequently  the  fact  that 
the  whistle  was  not  blown  nor  a  signal  made 
was  no  evidence  of  nesligence." 

It  will  be  perceivea  that  it  is  entirely  im- 
material, in  solving  this  question,  whether 
the  person  injured  is  an  adult  or  a  child. 

There  is  no  question  of  contributory  negli* 
gence  involved  in  the  inquiry  or  essential  to 
its  consideration.  If  the  defendant  did  not 
owe  the  duty  of  protection  against  the  injury 
suffered  in  the  particular  case,  the  omission 
to  furnish  such  protecticm  is  not  negligence, 
ai>d  there  is  no  liability  on  that  ground. 
Take  the  pre.«ent  case  as  an  illustrution. 

The  only  duty  which  is  or  can  be  claimed 
as  havingbeen  violated  was  a  duty  to  {»rotect 
the  plaintiff,  when  standing  upon  the  edge  of 
the  aefendant's  platform,  from  injury  from  a 
car  step  pmjecting  a  few  inches  beyond  the 
side  of  a  slowly  passing  car. 

But  how  can  any  such  duty  arise  out  of 
such  circumstances.  The  plaintiff^  bad  no 
right  to  place  himself  in  the  position  in  which 
it  was  p(^ib1e  for  him  to  be  injured  in  such  a 
manner,  and  the  defendant  was  not  bound  to 
take  precaution  against  such  injurv. 

It  is  not  denied  that  this  would  be  true  if 
the  plaintiff  was  an  adult;  how  then  can  it 
be  otherwise  than  true  as  to  a  child?  The 
absence  of  duty  is  precisely  the  same  in  either 
case,  and  the  consequent  absence  of  liability 
must  be  the  same  in  both.  It  is  quite  true 
that  young  children  can  recover  for  injuries 
in  circumstances  in  which  aduUj9  cannot.  But 
even  children  cannot  recovor  unless  there  is 
negligence,  and  there  can  be  no  negligence 
without  a  breach  of  duty. 

In  Kay  v.  Pennsylvania  Railroad  Co..  15  P. 
F.  S.  276,  we  said :  '*  If  there  be  no  negligence 
on  the  part  of  the  company,  then  the  inca- 
pacity of  the  child  creates  no  liability,  and 
its  injury  is  its  own  misfortune  which  it  must 
bear." 

In  Philadelphia  and  Reading  Rnilroad  Co. 
r.  Spearen,  11  Wr.  300,  where  a  child  five  years 
old  suddenly  ran  across  the  track  in  front  of 
an  approacliing  engine,  and  was  struck  and 
injured,  we  said  on  page  303 :  '^  The  engine  in 
this  case  having  safely  passed  the  crossing 
appropriated  to  travelers,  the  engineer  was 
under  no  duty  to  suppose  any  one  would  at- 
tempt to  cross  the  track  suddenly  rifrht  in 
front  of  the  engine.  He  had  a  rieht  to  sup- 
pose a  clear  track,  and  was  not  guilty  in  Uur 
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ing  to  use  precaution  where  he  hod  no  reason 
to  expect  interruption."  In  Har^ures  v.  Dea- 
con, 25  Mich.  1,  tne  court  said:  The  pluintiff 
being  a  child  of  tender  years,  "  we  have  found 
no  support  for  any  rule  which  would  protect 
those  (child  or  adult^  who  go  where  they  are 
not  invited,  but  merely  with  express  or  tacit 
permission,  from  curiosity  or  motives  of  pri- 
vate convenience,  in  no  way  connected  with 
business  or  other  relations  with  the  occupant." 
In  Morrisey  v.  Eastern  Railroad  Co.,  126  Mass. 
377,  the  action  was  brought  by  a  child  four 
years  of  age,  who  was  injured  while  playing 
upon  the  track  of  the  defendant; 

The  court  said  :  ''  The  plaintiff  at  the  time 
of  the  accident  was  a  mere  intruder  and  tres- 
passer U|>on  the  railroad  track.  No  induce- 
ment or  implied  invitation  to  him  to  enter 
upon  it  had  been  held  out.  He  was  neither  a 
passenger,  nor  on  his  way  to  become  one,  but 
wiis5  there  merely  for  his  own  amusement,  and 
was  using  the  track  for  a  play-ground.  The 
defendant  corporation  owea  him  no  duty,  ex- 
cept the  negative  one,  not  maliciously  or  with 
gross  and  reckless  carelesness  to  run  over 
hi 


im." 

In  Gillespie  v.  McGowan,  39  Leg.  Intel.  313, 
we  held  that  the  owners  of  unenclosed  lots  in 
Philadelphia  owed  no  duty  of  protection,  even 
to  children,  against  the  danger  of  falling  into 
an  open  well  on  the  premisses,  although  the 
field  in  Question  was  crossed  by  frequented 
paths  ana  used  as  a  place  of  resort  by  children 
and  adults.  In  Mnore  v.  Philadelphia  and 
Reading  Railroad  Co.,  39  Leg.  Intel.  290,  we 
held  there  could  be  no  recoverv  for  the  death  of 
a  boy  ten  vears  of  age  who  was  struck  by  an 
engine  while  walking  on  and  along  the  track, 
on  the  end  of  the  cross-ties.  We  said :  ''  The 
circumstance  that  the  trespasser  in  this  in- 
stance was  a  boy  ten  vears  of  age  cannot  affect 
the  application  of  the  rule.  The  defendant 
owed  dim  no  greater  duty  than  if  he  had  been 
an  adult."  In  thr  case  of  Philadelphia  aud 
Reading  Railroad  Co.  r.  Heil,  5  W.  N.  C.  91,  a 
child  four  years  of  age  was  struck,  as  it  was 
claimed,  by  the  projecting  axle-box  of  a  car, 
which  extended  one  foot  six  inches  beyond 
the  outside  of  the  rail  and  three  inches  over 
the  line  of  the  street  curb.  He  was  on  the 
public  street-walk,  where  he  had  a  right  to  be, 
out  he  was  so  close  to  the  car  that  he  was 
struck,  as  was  supposed,  by  the  projecting 
axle. 

We  held  that  there  was  no  sufficient  evi- 
dence of  negligence  in  these  circumstances  to 
submit  the  case  to  a  jury.  The  cases  of  injur- 
ies to  persons  while  crossing  the  track  at  per- 
missive crossings  are  not  analogous  and  have 
no  application.  When  the  ri^rlit  to  cn>ss  at  a 
particular  place  is  established,  by  i^ermission 
or  otherwise,  the  duty  of  ordinary  care  is  in- 


cumbent upon  the  company.  But  in  the 
present  case,  the  plaintiff  was  not  engaged  in 
the  act  of  crossing  the  track,  or  even  the  plat- 
form, when  he  was  injured,  and  therefore  the 
cases  on  this  subject  are  not  in  point.  Upon 
the -whole  case,  we  discern  no  evidence  of  any 
breach  of  duty  owing  by  the  defendant  to  the 
plaintiff.  There  was  no  pretence  of  wanton 
injury,  and  therefore  the  first  and  second 
points  of  the  defendant  should  have  been  af- 
firmed. 
Judgment  reversed. 
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7EBBT  V.  LOYEJOT. 

{MieMffan  Supreme  O'ttrt,    Jan.  1883.) 

Bnticino  WiPRTO  LEAVE  HusBANi>—  Wf/s^s  Letters— 
Itliht  Intereourae —  Wife* a  Letter », — 1.  In  ainions  tor  lor- 
tioiiHly  enticing  a  wile  to  desert  her  liuslmiid,  letters 
of  the  wife  written  to  tiie  husband  L)efore  hhe  left 
him  are  c-ompeteiit  evidence  to  show  the  state  of  her 
mind  and  affection  towards  the  plaintiff.  2.  In  bucIi 
actions  it  is  not  competi  nt  to  show  illicit  intercourse 
between  the  wife  and  the  defendant,  that  being  a  mat- 
ter not  embraced  within  the  issue.  3.  In  such  actions  it 
is  competent  for  the  defendant  to  show,  by  letters  of 
the  wife,  which  are  part  of  the  rea  j/estm,  that  she  left 
the  plaintiff  because  of  his  own  conduct. 

Action  on- the  case,  the  substance  of  the 
declaration  being  that  Lov-ejoy  tortiously  en- 
ticed and  procured  Perry's  wife  to  desert  liim, 
whereby  ne  lost  her  affection,  comfort,  etc. 
Certain  letters  written  by  the  wife,  before  nhc 
left  him,  to  the  husband  were  offered  in  evi- 
dence by  him  and  admitted.  The  plaintiff  had 
judgment,  and  the  defendant  assigned  error. 

6rav£s,.C.  J.,  in  delivering  the  opinion  of 
tlie  court,  said  :  The  gist  of,  the  action  is  tiie 
plaintiff's  loss  of  his  wife's  society,  services 
and  comfort  bv  means  of  the  tortious  conduct 

^  _ 

of  the  defendant  (Winsmore  v.  Greenbank, 
Willes,  577;  Bennett  t?.  Smith,  21  Barb.  439; 
Barnes  v.  Allen,  1  Keyes,  3U0),and  among  the 
questions  which  pertain  to  the  issue  are  these : 
Was  the  loss  attributable  to  the  misconduct 
of  the  plaintiff,  or  was  it  owing  to  the  volun- 
tarv  doings  of  the  wife,  or  was  it  effectuated 
or  induced  bv  the  illegal  behavior  of  the  de- 
fendant? If  it  occurred,  and  the  defendant 
was  not  guilty  of  any  tortious  conduct  to  bring 
it  about,  then  the  action  could  not  be  main- 
tained, and  as  bearing  on  the  question  it  was 
pertinent  to  inquire  into  the  state  of  the 
wife's  mind  and  affection  towards  the  plaint- 
iff, and  on  that  subject  her  letter  was  legiti- 
mate evidence.  Thompson  v.  Trevanion, 
Skin.  402;  Aveson  v.  Lord  Kinnaird,  G  East, 
188 ;  Walton  v.  Green,  1  Car.  A  P.  621 ;  Houls- 
Um  V.  Smyth,  2  lb.  22 ;  Jones  v.  Thompson,  6 
lb  416 ;  Wilton  v.  Webster,  7  lb.  198 ;  Hoare 
V.  Allen,  8  Esp.  276 ;  Trelawney  v.  Colihan,  2r 
Stark.  191 ;  S.  C.  1  B.  A  A.  90 ;  Willis  v.  Bern- 
ai*d,  8  Bing.  876;  Park  v.  Hopkins,  2  Bail. 
Law,  408;  Bennett  v.  Smith,  supra;  Edwards 
V.  Crocki  4  B8p.89;  Preston  v.  Bowers,  13 
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Ohio  St.  1 ;  Snover  v.  Blair,  25  N.  J.  Law,  94. 
The  next  point  is  on  a  ruling  that  the 

Elaintiff  mignt  show  that  the  defendant  had 
een  guilty  of  illicit  intercourse  with  Mrs. 
Perry.  The  defendant  objected  to  going  into 
evidence  on  that  topic  because  the  declaration 
alleged  no  such  wrong,  and  any  attempt  to 
prove  it  would  be  a  departure  from  the  issue. 
We  think  the  objection  was  well  taken.  As 
stated  formerly,  the  plaintiff  alleged  as  the 
cause  of  his  injury  the  wrongful  enticement 
and  procurement  of  the  defendant,  and  not 
the  offense  of  adultery.  When  the  latter  is 
relied  on  the  suit  is  for  criminal  conversation, 
and  whether  the  form  of  action  is  case  or  tres- 
pass, the  criminal  intercourse  must  be  sub- 
stantially averred.  The  present  is  a  recog- 
nized action  wholly  distinct  frpm  one  for 
criminal  conversation,  and  the  issue  is  nar- 
rower und  the  proof  of  marriage  demanded  is 
less  strict.  Direct  proof  of  a  formal  marriage 
is  not  requisite.  But  evidence  of  cohabita- 
tion and  repute  and  of  defendant's  admissions 
that  the  plaintiff  and  his  alleged  wife  were 
married  may  be  allowed  to  satisfy  the  jury. 
Abbott  on  Trial  Ev.  681,  and  authorities  cited. 
On  the  other  hand,  where  the  action  is  for 
conversation,  an  actual  marriage  must  be 
proved,  and  such  evidence  of  cohabitation 
and  repute  as  would  maintain  the  other  suit 
will  not  answer  in  this.  Hutchins  v.  Kim- 
mell,  31  Mich.  126;  Birt  v.  Barlow,  1  Doug. 
(Eng.)162;  Morris  v.  Miller,  4  Burr.  2057; 
Memmings  v.  Smith, 4  Douff.  (B!ng.)  83 ;  Dann 
V.  Kingdom,  1  Thompsons C.  492 ;  Campbell 
V.  Carr,  6  U.  C.  Q.  B.  0.  8.  482;  Kibby  v. 
Rucker,  1  A.  K.  Marsh.  391;  2  Greenleax  on 
Ev.  §461,  and  cases  cited. 

A  further  distinction  between  the  actions 
is  that  while  the  fact  nt  adultery  is  a  neces- 
sary ingredient  in  the  suit  for  criminal  con- 
versation, it  has  no  place  in  the  action  for 
enticement  in  case  there  is  no  charge  of 
illicit  intercourse.  If  the  plaintiffshould  be 
allowed  to  prove  adultery  in  one  case  as  well 
as  in  the  other  the  proper  distinction  be- 
tween the  actions  would  be  subverted,  and  it 
would  be  at  his  election  to  prosecute  in  the 
form  here  adopted  and  thereby  escape  the  rule 
for  strict  proof  of  marriage  and  yet  obtain  a 
recovery  as  in  an  action  for  criminal  conver- 
sation. The  defendant  is  not  bound  to  meet 
a  case  for  adultery  when  the  plaintiff  has  not 
charged  him  with  it. 

We  next  come  to  defendant's  offer  of  a  let- 
ter written  by  Mrs.  Perry  to  her  parents  in 
August,  1879,  which  representea  that  her 
husband  was  unkind  to  tier,  and  to  Buch  a 
degree  that  she  had  become  "  sick  of  [her] 
home."  It  was  objected  to  as  '*  incompetent 
ano  immaterial,"  and  the  obiection  was  sus- 
tained.   The  court  is  not  able  to  concur  in 


this  ruling.  The  letter  was  a  part  of  the  rm 
gestae  and  original  evidence.  Whether  the 
plaintiff  before  the  alleged  enticement  had  bv 
means  of  his  cruel  treatment  caused  his  wife 
to  be  "  sick  "  of  her  *'  home  "  was  certainly  a 
pertinent  and  material  question.  If  the  sep- 
aration and  loss  of  his  wife's  comfort,  society 
and  services  was  in  consequence  of  his  fault, 
he  has  no  ground  of  action  against  the  defend- 
ant, and  this  letter  was  a  valid  piece  of  evi- 
dence on  the  subject  in  so  far  as  it  would  re- 
veal and  il\)istrate  her  state  of  mind  and  feel- 
ing towards  him,  and  the  same  principle 
which  let  in  the  other  letter  in  his  uivor  was 
not  irrelevant.  The  authorities  seem  to  leave 
no  doubt.  1  Oreenleiif  on  Ev.  §§102-106; 
Wharton  on  Ev.  §262;  Bennett  v.  Smith, 
mpra;  Barnes  v,  AUen.  Bupra;  Caughy  •. 
Smith,  47  N.  Y.  244;  Scnuneman  v.  ralmer, 
4  Barb.  225;  Palmer  v.  Crook,  7  Grav,  418; 
Winter  r.  Wroot,  1  Mood  ft  R.  404;  Gilchrist 
V.  Bale,  8  Watts,  355 ;  Hadley  v.  Carter,  8  N. 
H.  40.    Judgment  reversed. — Hqporler, 


♦  • » 


LOTnrO  T.  OOMXOVWBALTK. 

{Kentucky  Ootart  qf  ApptaU.    Filed  December  7, 1S81) 

EviDBNCE— CAxMi-exomffurfum  im  iH'^Ummt  wial^tr 
for  purpose  of  eofttradi/Mm  not  permOUd, — ^1.'  A  wll- 
nera  cannot  be  croas-ezainiDed  aa  to  facta  whleb  are 
collateral  and  irrelelant  to  the  iasue,  for  the  pmpose 
of  contradicting  biin,  hia  answers  aboat  aaeb  facia 
being  conclusive  against  tbe  party  oalUng  for  them. 
2.  A  wUneHS  cannot  be  aaked  if  he  haa  nottnada 
statements  to  othera  oat  of  court  that  certain  aob- 
stantive  facts  exist,  for  the  purpoae  of  proving  tHat 
he  has  made  such  statementa,  when  he  haa  not  teati" 
fied  aa  to  the  existence  of  saoh  facta  aa  that  would 
transform  declarations  made  out  of  court  into  sab- 
stantive  testimony. 

Appeal  from  Warren  Circuit  Court. 

Chief  Justice  Hargis,  in  delivering  the 
opinion  of  the  court,  said : 

On  the  afternoon  of  the  twenty-second  of 
February,  1881,  John  Loving,  a  pingle  man 
thirty-one  years  old,  living  about  three  miles 
from  Bowling  Green,  in  which  bis  mother  re* 
sided,  came  into  that  town  without  any 
"special  business." 

After  being  about  town  in  di£brent  public 
places,  and  drinking  two  glasses  of  beer,  near 
midnight  he  stoppeid  in  at  Johnson's  saloon, 
where  he  found  a  man  bv  the  name  of  Hines 
and  the  bar-keeper,  Grubbs.  They  soon  en- 
gaged in  throwing  dice  for  beer,  and  he 
then  drank  two  glasses  of  beer. 

Hines  settled  for  what  he  lost  and  wentoat, 
and  Loving  then  went  to  settle  with  Grubbs 
for  what  he  lost,  and  an  altercation  en- 
sued between  them  which  attracted  the  atten- 
tion of  his  brother  the  appellant,  L.  L;  Lev* 
ing,  who  came  from  the  billiard  room  to  tbe 
door  of  the  saloon  and  enquired  what  was  the 
matter.  On  being  informed,  he  said  in  sub- 
stance if  there  was  any  fighting  tadohe 
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would  do  it,  or  be  would  settle  it,  or  "  let  me 
settb  it." 

He  then  returned  to  the  billiard  saloon  ap- 
parently to  resume  the  game  in  which  he 
was  engaged.  The  witnesses  differ  widely  as 
to  the  conduct  of  Grubbs,  the  evidence  of 
some  of  them  tending  to  prove  that  so  soon  as 
the  appellant  made  the  statement  that  he 
would  do  the  fighting,  or  settle  it,  'Grubbs 
looked  angrily  at  him,  went  behind  the  bar 
counter  and  reached  under  or  above  it,  and 
immediately  came  out  and  across  a  nmall 
room  located  between  the  saloon  and  billiard 
room,  saving  in  a  loud  tone,  "  I  can  clean  out 
the  whole  damn  kit;"  "you  can't  scare  me," 
with  his  hand  in  his  pocket,  and  while  ap- 
proaching the  door  of  tne  billiard  and  across 
the  hall  which  separated  it  from  the  small  or 
"stove"  room,  through  which  he  had  passed, 
Grubbs  was  shot  and  killed  by  the  appellant, 
who  was  in  or  near  the  billiard  nK^m  door, 
and  towards  whom  Grubbs  was  advancing  at 
the  time.  Buckner  Duncan,  a  young  man 
twenty -one  years  old,  a  clerk  in  his  father's 
store,  testifieid  that  "Tjrrubbs  appeared  in  the 
door  of  the  stove  room  and  said,  '  now  God 
damn  you,  if  both  of  you  want  to  jump  on 
me,  I  can  clean  out  the  whole  kit'  Defend- 
ant turned  around  immediately  and  a^^^ked 
Grubbs  what  he  said,  and  Grubbs  repeated  it, 
and  kept  coming  straight  towardj^  the  de- 
fendant, who  was  standing  in  the  pool  room 
{bi^lliiu'u  room)  door.  I  thought  from  Grubbs' 
manner  there  was  to  be  a  figlit  and  I  jumped 
behind  the  wall  and  grabbed  defendant  to 
pull  him  alsd  behind  the  woU,  telling  him  he 
miffht  get  hurt.  Just  as  I  did  this  defendant 
pulled  his  pistol  and  fired." 

Other  evidence  in  the  case  tends  to  prove 
that  Grubbs  had  his  hand  up  with  palm  ex- 
tended at  the  time  he  was  shot,  and  thai  his 
words  were  not  so  offensive  or  threatening  as 
detailed  by  the  appellant's  witnes.<ies. 

Whether  the  witnesses *for  the  Common- 
wealth or  those  for  the  nppellant  correctly 
stated  what  was  said  and  done,  is  a  question 
belonging  to  the  province  of  the  jury  and  we 
only  suggest  its  conflicting  character  for  the 
purpose  of  an  intelligent  understanding  of 
the  questions  of  law  raised  upon  this  appeal. 

It  appears  that  the  door  opening  into  the 
hall  wh^re  Grubbs  was  shot  ^as  the  only  door 
to  the  billiard  room;  that  a  pistol  was  kept  in 
a  drawer  behind  the  saloon  counter,  and  that 
one  of  the  attendants  about  the  establish- 
ment slept  in  a  small  room  cut  off  from  the 
*' stove"  room,  with  a  pistol  under  his  head. 

When  Grubbs'  body  was  examined  by  the 
ooroner  there  was  no  pistol  found  on  it. 

In  view  of  the  (Circumstances  of  this  case, 
it  becomes  important  for  the  appellant  to 
show  when  Grubbs  was  shot,  that  he  had  a 


pistol  on  his  person  and  there  was  reasonable 
grounds  to  believe  that  he  intended  to  use  it 
on  the  person  of  the  appellant. 

And  for  the  purpose  of  showing  that 
Grubbs  had  a  pistol  tne  appellant  introduced 
as  a  witness  a  man  by  the  name  of  Taylor, 
who  testified  that  he  was  present  immediately 
after  Grubbs  was  shot  and  sat  up  with  the 
body  that  night ;  that  before  the  coroner  came 
J.  D.  Johnson,  the  owner  of  the  saloon,  and 
uncle  of  Grubbs,  came  in  **  and  walked  once 
or  twice  back  and  forth,  and  then  went  up  to 
the  body,  reached  over  the  body,  felt  under  it 
and  when  he  straighted  up  he  had  a  pistol  in 
his  right  hand,  he  then  put  the  pistol  up  his 
left  sleeve,  and  as  he  aid  so  he  said,  *  boys, 
say  nothing  about  this,'  and  went  into  the 
bar  room  behind  the  counter."  He  also  stated 
that  J.  A.  Jackson  was  present,  sitting  on  a 
beer  keg  rather  in  the  corner  at  the  time 
Johnson  took  the  pistol  from  Grubbs'  body. 

Jackson  was  then  introduced  as  a  witness 
and  testified  as  follows : 

**  I  was  sitting  on  a  keg  in  the  hall,  Taylor 
was  standing  up  near  the  corpse  and  between 
me  and  the  booy.  Johnson  came  in  the  hall 
up  to  the  body  and  leaned  over  it  and  seemed 
to  be  *  fumbling'  some  little  time — two  or 
three  minutes — ^just  as  he  straightened  up  he 
said,  *say  nothing  about  this,  boys,'  and  went 
into  the  next  room.  I  was  on  a  keg  in  the 
corner  next  to  State  street  and  Johnson's  back 
was  to  me,  I  did  not  see  the  pistol,  Taylor  was 
between  ine  and  Johnson  when  the  latter 
leaned  over  the  body." 

On  cross  examination,  in  response  to  a  ques- 
tion by  the  Commonwealth,  Jackson  said  : 

"  I  did  not  say  to  M.  L.  Low,  after  the  kill- 
ing of  Grubbs,  "that  no  pistol  was  taken  from 
Grubbs'  person." 

The  Commonwealth  introduced  M.  L.  Low 
in  rebuttal  who  testified  "that  J.  A.  Jackson 
told  him  that  he  knew  nothing  about  a  pistol 
on  Grubbs." 

To  the  testimony  of  Low  the  defendant 
properly  reserved  exceptions,  and  we  are  now 
compelled  to  decide  whether  that  portion  of 
his  evidence  quoted  was  relevant. 

It  is  a  rule  of  evidence  that  a  witness  can- 
not be  cross-examined  on  facts  which  are 
collateral  and  irrelevant  to  the  issue  for  the 
purpose  of  contradicting  him,  his  answers 
about  such  facts  being  conclusive  against  the 
party  calling  for  them. 

Nor  can  a  witness  who  fails  to  testify  to 
substantive  facts  be  asked  if  he  has  not  made 
statements  to  others  out  of  court  that  such 
facts  exist,  for  the  purpose  of  proving  that  he 
had  made  such  statements  afi  that  would 
transform  declarations  made  out  of  court,  and 
not  under  the  sanction  of  an  oath,  intb  sub- 
Btantive  testimony. 
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These  rules  of  evidence  received  the  sanc- 
tion of  this  court  in  the  case  of  Kennedy  v. 
Commonwealth,  14  Bush,  360;  and  Champ  v. 
The  Commonwealth,  2  Metcalfe,  24. 

The  evidence  of  Low  did  not  contradict  any 
statement  sworn  to  by  Jackson,  as  he  did  not 
testify  that  he  saw  or  knew  that  any  pistol 
was  on  Grubbs. 

What  Jackson  saw  Johnson  do  and  heard 
him  say  might  have  all  been  true,  and  yet 
Jackson  still  ^'  know  nothing  about  a  pistol 
on  Grubbs." 

The  Commonwealth  seemed  to  be  unwilling 
to  undertake  to  prove  by  Jackson  on  the  wi^ 
ness  stand  that  '*  he  knew  nothing  about  a 
pistol  on  Grubbs,''  but,  resorted  to  the  testi- 
mony of  Low  to  estubiisl)  Jackson's  want  of 
knowledge  on  the  subject  by  proving  the  lat- 
ter's  declarations  out  of  court. 

The  object  of  this  testimony  was  to  show, 
by  negative  declarations  not  made  on  oath, 
that  Grubbs  did  not  have  a  pistol  on  his  per- 
son when  advancing  towara  the  appellant. 
That  such  evidence  would  so  impress  the 
mind  of  the  jury  is  clear,  because  Jackson 
was  present  when  Tavlor  swears  Johnson  took 
the  pistol  from  Gru*bbs'  person,  and  had  an 
opportunity  to  know  something  about  a  pis- 
tol being  on  Grubbs.  This  character  of  testi- 
mony, therefore,  is  in  violation  of  the  rule  of 
evidence  last  stated,  which  forbids  the  proof 
of  declarations  made  out  of  court  as  sub- 
stantive evidence  in  court.  Such  declarations 
Are  purely  hearsay  and  not  competent  evi- 
dence. 

The  effort  made  by  the  Commonwealth  thus 
to  establish  the  unarmed  condition  of  Grubbs*, 
if  there  were  nothing  else  in  {he  case  about 
his  condition  than  the  testimony  of  Taylor, 
Jackson  and  Low,  might  not  be  prejudicial  to 
the  appellant's  substantial  rights.  But  the 
significant  failure  on  the  part  of  the  Common- 
wealth to  introduce  or  account  for  the  ab- 
senceof  J.  B.  Johnson,  who  knew  better  than 
anyone  else  whether  Ta^or  and  Jackson  were 
telling  the  truth  or  not,  too  plainly  discloses 
the  object  of  proving  Jackson's  declarations 
made  out  of  court,  and  reveals  a  practice 
neither  beneficial  nor  pleasing  to  the  Com- 
monwealth. 

Johnson  was  the  uncle  of  Grubbs  and  had 
no  motive  to  testify  too  favorably  for  the  ap- 

fellant,  but  every  ineentlitive  'common  to 
umanity  to  disprove  their  statements,  and 
especially  those  of  Taylor,  if  false,  hence 
there  must  have  been  some^improper  reason 
for  the  OQiission  to  introduce  him  as  witness 
on  the  important  point  as  to  whether  Grubbs 
had  a  pistol  when  killed,  and  the  resort  to 
testimony  of  what  Jiickson  had  said  out  of 
court,  and  the  impeachment  of  Taylor's  gen- 
eral reputation. 


We  need  not  comment  upon  the  far  reach- 
ing effect  that  a  successful  attack  upon  the 
testimonv  introduced  for  appellant,  to  prove 
that  Grubbs  had  a  pistol,  would  have  had  in 
this  case.  A  suggestion  is  sufficient.  The 
testimony  of  John  Loving  and  Buckner  Dun- 
can to  (he  effect  that  Gruobs  went  behind  the 
counter  in  the  barroom  immediately  aftorthe 
appellant  had  said  he  would  do  the  fighting  if 
any  ^as  to  be  done,  and  came  out,  moved  and 
talked  as  describea  above^  would  have  been 
shorn  of  the  inference  that  he  went  behind 
the  counter  to  get  the  pistol,  which  was  kept 
under  the  counter,  ana  cast  suspicion  upon 
the  truthfulness  or  accuracy  of  their  state- 
ments relati  ve  to  the  whole  afihir,  and  left  ap- 
Eellant  in  the  attitudeof  having  shot  Grubbs, 
nowinghe  was  unarmed,  or  under  the, mis- 
taken belief  that  he  was  armed  when  Ira  was 
not.  Such  consequences  are  too  important  to 
allow  them  to  be  produced,  or  supported  bv 
evidence  of  the  de^^larations  of  Jackson,  which 
he  made  out  of  court,  but  failed  to  prove  in 
court.  '*It  is  enough  for  this  court  to  know 
that  it  may  have  operated  to  the  prejudice  of 
the  appellant,"  then  it  becomes  our  duty  to 
declare  such  evidence  inadmissible. 

But  this  is  not  all.  The  question  put  to 
Jackson  aud  his  answer  were  not  about  the 
same  matter  to  which  Low  testified.  Jackscm 
may  have  told  the  truth  in  his  answer  to  the 
question,  and  so  may  Low  have  testified 
truthfully,  as  there  is  no  conflict  between 
their.eviuence. 

To  the  question  put,  Jackson  answered :  ''  I 
did  not  say  to  M.  L.  I^w  that  no  pistol  was 
was  taken  from  Grubbs'  person." 

Had  he  made  that  declaration  to  Low,  and 
had  it  been  true,  then  it  would  have  been  that 
Jackson  knew  that  no  pistol  was  on  the  per- 
son of  Grubbs,  as  he  must  have  known  he  had 
none,  to  truthfully  say  that  **  no  |  pistol  was 
taken  from  Grubbs'  person." 
.  Jackson  denied  having  made  the  declara- 
tion, and  in  order  to  contradict  him,  as  we 
must  suppose,, for  we  have  just  shown  the 
"declaration  was  otherwise  incompetent.  Low 
was  introduced  and  against  appellant's  ob- 
jections, testified,  not  that  Jackson  said  ''  no 
pistol  was  taJcen  from  Orvbbt?  pcfWfiy^  but  that 
"  he  knew  nothing  about  a  pistoton  GrubbaJ*  ^  The 
latter  statement,  to  which  Low«testified,  is  not 
contradictory  of  Jackson's  denial  of  the 
former,  which  he  was  asked  if  he  did  not 
make,  for  while  Jackson  may  have  known 
nothing  about  a  pistol  on  Grubbs,  it  does  not 
follow  tnat  he  knew  no  pistol  was  taken  from 
Grubbs. 

And  if  his  declaration,  as  stated  by  Low, 
was  contradictory  of  thecircumstances^hich 
Jackson  testified  to  in  corroboration  of  Taylor, 
Jackson  was  entitled  to  be  enquired  of  first  if 
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be  had  made  the  declaration  in  terms  Or  sab- 
stance,  and  given  an  opportunity  to  deny  or 
explain  it.  This  was  not  done,  and  the  testi- 
mony of  Low  was  therefore  incompetent  and 
premdicial  to  the  substantial  rights  of  the  ap- 
pellant. 


# »» 


AfKBTOV  n  AL  ▼.  XABOT. 

{Iowa  Supreme  OowrtA 

Ncrrm^Extensinn  of  DM  U  a  Good  QmMeraHim,— 
When  a  note  1«  executed  by  a  third  party  npon  an 
•ffreemeut  between  the  partiee  thereto  that  time  on 
the  original  debt  shall  be  extended,  the  consideration 
la  safflcieuty  oven  where  the  note  is  execated  witliont 
the  request  of  the  original  debtor.  Any  benefit  to 
tho  promisor,  or  any  prejudice  or  inconv«*nien(-6  to 
the  party  to  whom  the  promise  is  made,  is  a  suffldont 
consideration  to  suppon  a  promise  or  coniracit. 

Action  upon  a  promissory  note.  The  de- 
fenses were  that  the  note  was  executed  with- 
out any  consideration,  and  that  it  had  been 
fully  paid.  There  was  a  trial  by  jury,  and  a 
verdict  and  judgment  for  the  defendant. 
Plaintiff  appeals. 

ROTHBOCK,  J. 

The  plaintiffs  were  merchants,  and*  the  de- 
fendant claims  that  they  held  a  note  on  his 
£&ther  for  goods  sold,  ana  that  when  the  note 
became  due,  or  about  due,  the  plaintiffs  pro- 
cured the  defendant  to  give  the  note  in  suit 
for  the  debt.  The  note  in  controversy  was 
payable  in  six  months.  That  he  gave  this 
note  without  any  request  from  his  father  to 
do  so,  and  without  anv  conrideration  moving 
to  defendant.  The  plaintiflb  claimed  on  the 
trial  that  the  original  debt  was  the  joint  debt 
of  the  defendant  and  his  father;  that  they' 
both  purchased  the  goods ;  and  that  the  claim 
was  due,  and  the  plaintiff  extended  the  time 
of  payment  for  six  months  on  consideration 
that  defendant  would  give  the  not^  in  .suit. 
Among  other  instructions  to  the  jury  the 
court  gave  the  following: 

''  (6)  The  defendant  claims  that  the  note 
in  suit  was  ^iven  for  a  debt  due  from  his 
father  to  plaintiffs,  and  that  he  himself  never 
receive^ny  consideration  or  benefit  for  giv- 
ing the  same.  The  plaintifb  claim  that  the 
defendant  executed  the  note  in  question  to 

{procure  an  extension  of  time  on  a  debt  due 
hem  from  defendant's  father.  If  yoy  believe 
from  the  evidence  before  you  that  the  de- 
fendant's father  was  indebted  to  the  plaintiflb, 
and  that  the  plaintifis  requested  the  defend- 
ant to  execute  the  note  m  suit  for  the  debt, 
there  would  be  no  consideration  for  the  same, 
and  votir  verdict  should  be  for  the  defendant. 
''  (6)  If,  however,  you  believe  that  the  note 
in  suit  was  made  bv  defendant  in  payment 
of  goods  purchased  by  him  of  plaintiflb,  or  if 
you  thinx  from  the  evidence  tnat  the  defend- 
ant's father  was  indebted  to  the  plaintifb, 
and  that  the  debt  was  due,  or  about  to  become 


due,  and  he  wished  to  procure  an  extension 
of  time  thereon,  and  that  the  note  in  suit  was 
made  by  the  defendant  to  procure  an  exten- 
sion of  time  on  his  father's  debt,  and  the  ex- 
tension of  time  was  granted,  that  would  be  a 
sufficient  consideration  for  the  muking  of  the 
note,  and  your  verdict  should  be  for  the 
plaintifis. 

''  (7)  In  further  illustration  of  the  rule  of 
law  that  I  have  just  read  to  ^ou,  I  will 
say  that  when  one  party  is  indebted  to 
another,  and  the  indebted  party  desires  the 
time  for  the  payment  of  the '  debt  to  be 
extended — that  is,  where  he  desires  that 
payment  ot  the  debt  ma  ybe  put  off  for  six 
months  or  a  year,  or  any  other  time — then 
any  third  party  who  comes  forward  and 
executes  a  note  in  order  to  get  tho  time  ex- 
tended for  the  debtor  receives  a  benefit,  or  a 
^ood  consideration  in  latv,  for  the  making  of 
his  note,  and  will  be  hold  to  the  payment 
thereof.  So,  in  this  case,  if  the  defondunt 
made  tnis  note  in  order  to  extend  or  to  pro- 
cure an  extension  of  time  on  Borae  debt  due 
from  his  father  to  the  plaintiff;),  that  will  be 
a  good  consideration  for  the  note,  and  you 
must  find  that  he  is  owing  that  amount  to 
the  plaintifis,  unless  you  find  from  other  evi- 
dence in  the  case  that  he  has  already  paid  it." 

We  think  the  above  instruction  which  is 
numbered  five  is  erroneous  in  its  statement 
of  what  was  claimed  by  the  plaintiffs.  It  is 
there  stated  that  the  plaintiffs  claim  that  the 
note  in  question  was  executed  by  the  defend- 
ant on  a  debt  due  them  from  defendant's 
father.  If  this  claim  was  made,  it  was  out- 
side of  the  record.  The  only  evidence  intro- 
duced by  the  plaintiffs  on  tiiat  subject  was  to 
the  effect  that  the  goods  which  formed  the 
consideration  of  the  original  debt  were  pur- 
chased by  the  defendant  and  his  father.  The 
three  instructions,  taken  together,  directed 
the  junr  that  if  the  original  debt  was  the 
debt  of  defendant's  father,  and  the  note  in  suit 
was  given  by  the  defendant  at  the  solicita- 
tion of  the  plaintifis,  but  without  a  request 
from  the  father,  there  was  no  consideration, 
and  the  verdict-  should  be  for  the  defendant. 
In  other  words,  that  if  the  original  debt  was 
the  debt  of  the  father,  and  he  made  no  re- 
«quest  for  the  extension  of  time,  then  the  note 
executed  by  defendant  was  without  considera^ 
tioAf 

It  appears  that  a  debt  due  from  a  third  per- 
son is  a  good  consideration  for  a  note ;  and 
when  the  note  is  executed  upon  an  agreement 
between  the  parties  thereto  that  time  on  the 
original  debt  shall  be  extended,  the  consid- 
eration is  sufficient,  even  where  the  note  is 
executed  without  the  request  of  the  original 
debtor.  (1  Parsons,  Notes  A  Bills,  195) ;  and 
''  the  forbearance  c^  a  debt  due  from  him  who 
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makes  or  transfers  the  note,  or  if  the  debt  of 
another  at  his  request,  need  not  even  be  at 
the  instance  of  the  person  liable  to  be  sued.'* 
Id.  198.  The  rules  of  the  instructions  under 
consideration  appear  to  be  inconsistent  with 
that  just  cited,  and  we  think  thej  are  erro- 
neous. Indeed,  they  are  not  in  harmony  with 
the  fundamental  rule  that  any  benefit  to  the 
promisor,  or  any  prejudice  or  inconvenience 
to  the  party  to  whom  th^  promise  is  made,  is 
a  sufficient  consideration  to  support  a  promise 
or  contract.  In  this  case,  if  the  plaintifi, 
as  the  consideration  for  the  note,  agreed  to 
forbear  to  proceed  to  the  collection'  of  the  orig- 
inal debt,  the  consideration  was  suCBcient. 
Reversed. 


■♦  ♦^ 


LATSHAW  V.  HXLTDXmL. 

{Bamasfivania  Siipreme  Oourt,    October  2, 1882.) 

.  PRomnBORT  S&rm— A  Ueratinn—  When  MateriaL— An 
alteratiOD  in  the  c-hristinn  name  of  the  payee  of  a  note 
made  by  the  promissor  after  the  note  had  been  signed 
by  himself  and  by  A.  ns  secarity,  but  without  the 


knowledge  or  consent  of  said  f«e«*iirity,  will  not  re- 
lease said  security  from  iiis  liability  on 
said  alteratittn  lieing  immaterial,  aiicf  placing  on  hini 


no  responsibility  to  which  he  was  not  subject  before 
the  change. 

Error  to  the  Court  of  Common  Pleas  of 
Montgomery  county. 

Suit  was  brought  in  the  court  below  upon 
the  following  note: 

[10  cent  starifip.] 
$500.  Royeb's  Ford,  April  6, 1869. 

One  year  after  date  we,  or  either  of  us, 

Rebecca 
promise  to  pay  Catherine  Hiltebeitel  or  order 
five  hundred  dollars  with  interest  of  five  and 
a  half  per  cent,  per  annum  without  defalca- 
tion for  value  received. 

[6  cent  stamp  and  10  cent  stamp.] 

John  6.  Swartley,    rsBAL] 
Daniel  Latshaw.       rBEALj 

John  6.  Swartley,  in  the  year  1869,  asked 
Daniel  Latshaw  to  become  his  security  for 
five  hundred  dollars,  which  he  was  goins  to 
borrow  from ,  Catherine  HiltebeiteL  This 
Latshaw  agreed  to  do,  and  the  above  note  was 
drawn  up  at  the  house  of  Latshaw  and  signed 
by  the  parties.  Mr.  Latshaw  was  to  have 
none  of  the  money,  he  only  was  security  for 
Swartley.  The  name  of  Catherine  Hiltebeitel 
was  inserted  in  the  note,  and  it  was  com- 

i>leted  at  the  time  it  was  signed.  Mr.  Swart- 
ey  took  it  away,  but  wheii  he  went  for  the 
money  he  was  told  that  the  note  should  be  to 
Rebecca  Hiltebeitel ;  that  she  and  not  Cath- 
erine was  to  loan  the  money.  It  was  sug- 
gested by  Rebecca  and  her  brother  that  a  new 
note  should  be  procured,  but  Swartley  said 
that  wais  all  ri^ht,  ''he  would  just  alter  that." 
So  Swartley  with  his  pen  erased  the  name  of 
Catherine  and  wrote  Bebeoca  over  it    The 


parties  obiected  to  taking  the  note  in  its  al- 
tered condition,  but  Swartley  said  he  would 
guarantee  it.  Rebecca  then  took  the  note  and 
gave  Swartley  the  money.  This  was  idl  done 
without  the  knowledge*^  or  consent  of  Lat- 
shaw, who  at  po  time  agreed  to  it.  The  in* 
terest  upon  this  note  was  paid  for  several 
years,  as  it  fell  due,  by  Swartley  to  Rebecca, 
the  holder. 

But,  on  August  26,  1879,  an  action  of  debt 
upon  the  note  was  bmngh't  in  the  court  below 
by  Rebecca  Hiltebeitel  against  John  G.  Swart- 
ley and  Daniel  Lutshaw,  and  the  case  put  at 
issue  upon  a  plea  of  "twm  eU  factum."  When 
it  came  on  for  tiriil  the  court  below  held  that 
Rebecca  could  not  recover  against  the 
security,  Latshaw,  because  the  note  was 
not  drawn  to  her,  nor  was  the  contract  made 
with  her,  and  beciiuse  the  note  was  altered 
without  the  knowlhd^e  or  consent  of  Lat- 
shaw, the  Fecurity.  Therefore,  on  motion  of 
the  plaintiff,  the  court  allowed  the  suit  and 
plnaclings  to  be  amended  so  that  it  stood 
"Catherine  Hiltebeit<*l  to  the  us«^  b(  Rebecca 
Hiltebeitel  against  John  6.  Swartley  and 
Daniel  Latshaw."  Unon  tlie  trial  the  evi- 
dence was  that  the  alteration  was  made  by 
Swartley  without  the  knowledge  or  con^ntof 
Latshaw,  and  against  the  protest  of  Rebecca 
Hiltebeitel.  But  she  agreed  to  take  the  note 
after  Swartley  guaranteed  that  it  would  be 
all  right.  There  was  no  allegation  that  Lat- 
shaw either  agreed  to  or  knew  of  the  altera- 
tion. A  short  time  before  suit  was  brought 
Rebecca  asked  Latshaw  to  pay  this  note.  He 
tlien  asked  to  see  it,  and  when  it  was  pro- 
duced he  told  her  that  it  was  altered  and  he 
would  not  pay  it.  The  above  facts  appeared 
by  the  evidence,  but  the  court  refused  to  sub- 
mit it  to  the  jury,  and  directed  a  verdict  for 
the  plaintlfif  against  both  principal  and  se- 
curity, for  the  uiU  amount  of  the  .note. 

This  writ  of  error  was  brought  by  Latshaw, 
the  security. 

Sterrett,  J. 

There  is  no  conflict  of  testimony  as  to  any 
of  the  facts  or  circumstances  material  to  this 
case.  It  clearly  appears  that  the  christian 
name  of  the  payee  in  the  note,  as  originally 
written,  was  erased  and  that  of  her  aister  in- 
terlined by  Swartley,  the  principal  obligor, 
solely  for  the  purpose  of  correcting  a  mistake, 
and  thus  making  the  instrument  conform  to 
what  he  and  his  surety,  the  plaintifif  in  error, 
undoubtedly  intended  at  the  time  they  exe- 
cuted it.  Miss  Rebecca  Hiltebeitel,  one  of  the 
sisters,  had  agreed  to  lend  Swartley  five  hun- 
dred dollars  for  one  year,  at  five  and  a  half 
percent.,  and  accepted  as  security  therefor  his 
note  with  the  plaintifl'in  error  as  surety.  To 
this  arrangement  the  latter  assented,  and  in* 
tending,  no  doubt,  to  carry  it  out  in  good  faith 
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by  uniting  in  an  obligation  to  secare  the  loan, 
be  oigned  the  note  in  suit  and  gave  it  to 
Swaruev  to  be  delivered  to  the  lender  on  re- 
ceipt qI  the  money.  When  the  latter  was 
about  to  deliver  the  note  it  was  discovered 
that  the  christian  name  of  the  payee  should 
be  Bebecca  instead  of  Catherine,  and  fpr  the 
jmrpose  of  carrying  out  the  undoubted  inten- 
tion of  all  the  parties,  he  made  the  alteration 
upon  which  the  suretv  bases  a  purely  tech- 
nical and  ungracious'  defense. 

If  either  the  rights,  duties  or  obligations  of 
any  of  the  parties,  as  they  were  understood 
and  intendea  by  them,  were  in  any  manner 
changed  by  the  alter&tion,  it  would.be  mate- 
rial, and,  as  to  the  party  effected  thereby  and 
Qot  consenting  thereto/the  instrument  might 
be  avoided;  but  no  change  of  relation  or  in- 
terest was  affected   by  the  alteration  com- 
plained of.    The  plaintiff  in  error  agreed  to 
Decome  surety  for  the  loan,  and,  in  siening 
the  note,  intended  to  make  himself  liable  as 
such  to  the  lender.    The  verdict  and  judg- 
ment imposes  on  him  that  measure  of  liabil- 
ity and  no  more.    In  Kountz  v,  Kennedv,  13 
P.  F.  Smith,  187,  it  is  said :  *'  If  the  alteration 
be  made  fraudulently  or  with  an  illegal  in- 
tention, or  if  the  original  words  cannot  be  re- 
stored certainly,  or  if  any  party  has  become  in- 
terested in  the  note  or  affected  by  it,  or  related  to 
it  since  the  alteration  in  such  a  \rav  that  the 
restoration  will  do  any  wrong  to  that  j>arty, 
in  either  of  these  cases  we  should  say  the 
party  must  abide  by  the  alteration  he  made 
and  accept  the^  consequences  of  making  it. 
But  unless  one  of  these  reasons  exist,  we  are 
not  aware  of  any  good  and  sufficient  argu- 
ment for  refusing  to  permit  him  to  restore  the 
instrument  to  its  original  form  and  force." 
While  ^  the  authorities  on  the  subject  of  the 
alteration  of  written  instruments  are  not  en- 
tirely harmonious,  they  ail  appear  to  agree 
that  an  alteration,  entirely  immaterial,which 
places  no  responsibility  on  the  parties  to 
which  they  were  not  subject  before  the  change, 
does  not  vitiate  the  instrument,  especially  if  it 
be  non-negotiable.  In  the  language  of  a  learned 
text- writer,  "The  holder  of  a  note  has  no 
ri^ht  to  make  an  alteration  in  it  to  correct  a 
mistake,  unless  to  make  the  instrument  con- 
form to  what  all  the  parties  to  it  agreed  or 
intended  it  should  have  been.    To  such  an 
alteration  as  this,  perhaps  the  intention  of 
the  original  parties  would  be  implied  by  law." 
2  Parson's  Notes  and  Bills,  671. 

In  view  of  the  undisputed  evidence  in  this 
case  there  was  no  error  in  holding  that  the 
alteration  did  not  release  the  suretv,  nor  was 
he  in  any  manner  prejudiced  by  the  amend- 
ment that  was  allowed  by  the  eourt.  The 
several  assignments  are  not  sustained.  Judg- 
ment affirmed. — P.  L.  J. 


BigeSb  ei  Reeenb  Gages. 


CbimuxaIs  Law— £^'  {e?iee.— Where  the  court  over- 
rules an  objection  in  4e  bv  defendant's  counsel  to  an 
attorney  at  law  asHistiiig  Che  district  Mttoruey  In  the 
prosecution  of  acriminalca8e,and  the  district  attorney 
oeing  present  in  ci>urt  offers  no  obiection  to  such 
aMsistance  this  is  equivalent  to  a  request  that  such  as- 
sistance shall  be  rendered.  Lawrence  v,  8tate,50  Wis. 
607,  followed. 

In  a  trial  for  murder  the  state  and  the  defend-, 
ant  have  the  right  of  alternate  challenge  of 
Jurors ;  and  where  there  are  two  defendants,  the  state 
mav  challenge  one  Juri»r  and  the  two  defendants  four, 
ana  the  state  is  not  kx>und  to  challenge  until  after 
such  four  challenges  by  the  df  fendants. 

Testimony  given  on  a  preliminary  examination  be- 
fore a  magistrate  must  be  proved  orally,  and  not  bT 
reading  the  notes  of  the  stenographer,  an  such 
notes  fire  not  admissible  ext-ept  as  fnetnoranda  to 
refresh  his  memory.  Evidence  of  the  statements 
made  by  the  prisoner  on  his  preliminary  examina- 
tion, contradicting  his  evidence  on  the  trial  of  the 
case,  were  admissible.  The  state  cannot  be  required 
to  prove  all  the  statements  of  a  prisoner  made  on  his 
pr^mlnary  ezamluution,  if  any;  but  if  the  state 
offers  some  of  such  statements,  the  defense  hss  a 
right  to  call  out,  on  cross-examination,  the  whole 
theieof. 

Allowing  leading  questions  in  the  matter  of 
statements  or  adnussiuns  of  defendant,  held,  not 
error,  because  in  the  discretion  of  the  court  ,an- 
necessary  for  the  purpose  of  impeachment  by  oontrad 
diction  of  witnesses  on  the  trial  in  the  case. 

AUowing  the  district  attornev  to  hold  a  private 
interview  with  a  witness  while  on  the  stand,  in 
regard  to  what  he  had  already  testified  in  the  case, 
in  a  tone  not  heard  by  defendant's  counsel,  is  bsd 
practice ;  but  in  the  absence  of  proof  that  anythlns 
improper  was  said,  or  tliat  defendant  was  prejudiced 
thereby,  will  not  be  ground  for  reversing  the  Judg- 
ment. 

Instructions  that  '*  if  any  witness  is  proved  to 
have  will  full  V  sworn  falsely  in  regard  to  any 
material  fact  in  the  case  his  testimony  may  be  disre- 
garded, except  so  far  as  it  is  corroberated  by  other 
credible  testimony."  and  that  **if  there  was  a 
conflict  in  the  testimony  of  the  several  witnesses 
which  ti.ey  could  not  reconcile,  it  was  the  duty  of  the 
Jury  to  disregard  such  as  they  deemed  unworthy  of 
credit,"  sufflcientl  V  caution  the  Jury,  and  are  proper. 
The  evidence  in  this  case  held  sufllcient  to  support 
the  verdict.  Hounds  v.  Stale  qf  Wisconsin^  8.  C.  Wis., 
Jan.  30,  1883. 

RaiIiRGadb— Q>mmofi  Carriere^Mandamua^Ii^fusal 
to  Carry, — 1.  A  railroad  company  is  onmpellsble  by 
mandamus  on  behalf  of  the  people,  represented  by 
their  attemey-general,  to  furnish  every  requisite  fa- 
cility for  carrying  passengers  and  freight,  and  t«>  carry 
6oth  in  such  manner  and  at  such  times  as  the  pub- 
Ho  needs  may  require.  2.  This  remedy  of  the  state  by 
mandamus  is  not  affected  by  the  fact  that  injured  in- 
dividuals have  their  remedy  by  action  for  damages 
occasioned  by  the  failure  of  the  carrier  to  perfof m  its 

£ubllo  duty,  and  may  be  resorted  to  whenever  there 
\  a  general  partial  suspension  of  theduty  of  receiving 
and  transporting  freight,  afSdcting  large  numbera  ox 
people.  8.  Railroad  corporations  can  not  neglect  or 
refuse  to  perform  their  public  duties  pending  a  con- 
troversy with  their  employes  over  the  cost  and  ex- 
pense of  doing  them,  where  it  does  not  appear  that 
the  employes  committed  any  unlawful  act,  or  that 
there  was  an  illegal  combination  compelling  them  to 
stop  working.  4.  The  suit  should  simply  require  the 
corporation  to  resume  the  duties  of  carrier  of  the 
goods  and  property  offered  ior  transportation,  and 
upon  its  return  all  questions,  whether  what  had  been 
done  was  sufficient  compliance  with  Its  command, 
would  become  a  subject  of  further  oonaideratinii. — 
FeopU  V.  N.  !•  a  22.  Cb.,  N.  Y.  Sup.  Court.— a  L.  J. 
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6hi6  Supreme  Seurt  Report. 


HOV.  WlUlAK  WMIfBi  OMff 


BTov.  W.  W.  JoHMOif. 
How.  Ombas  W.  MolLTAim. 


How.  VnnrauM  Lomromi. 
Hob.  Jan  W.  Okkt. 


Cbiiciii5N«,  OMd,  Feb.  27,  1888. 

GEM1SRAL  DOCKJBTr  DECISIONS. 

No.  1006.  State  ex  rel.  John  R.  Meyer  v.  Edwin 
HcndAraon,  Clerk.  Enter  to  the  District  Court  of 
Hamilton  County. 

LoNO  WORTH,  J.  Held  / 

1.  A  preliminary  ordinance,  pM*^  parenant  to  a 
ffeneral  ordinanc'e  of  the  City  Council  of  Cincinnati 
for  establishinff  street  railroad*.  dPHif^natlnii^.  a  route 
for  a  proposi'd  street  railrnaa  and  directli.g  the 
city  clerk  Ut  advertise  for  sealed  proposals  to  ronKt met 
anil  operate  sa<;h  roiid  is  not  an  oniinsnce  creating  a 
right,  or  gninting.a  franchise,  or  InvolTingthe  ex- 
penditure of  money  in  tlie  scnsp  In  wlilch  thtise  terms 
are  used  in  s«-ctii»n  1606  of  the  revised  statutes,  ^nd 
doennot  require  the  appruvai  of  the  mayor  of  said 
city  liefore  it  taltes  efleci. 

2.  Mandamus  will  not  lie  upon  the  relation  of  a  cili* 
sen  and  owner  of  laiidabuttlng  upon  a  street  through 
which  HHid  line  of  railnwd  would  pass  if  c*onst runted, 
to  compel  the  city  rlerk  to  make  tlie  advertisement 
required  of  him  by  ^he  ordinance,  when  he  wrongfully 
refiiMes  or  neglects  so  to  do. 

Judgment  affirmed. 

14.  Amelia  A.  Mighton  v,  James  W.  Dawson  et  al. 
Error  to  the  District  Court  of  Cuyahoga  County, 

McIlvanb,  J.    Held: 

1.  The  right  of  action  on  an  execntor's  nr  adminis- 
trator's itond  for  the  Ijemfit  of  tlie  estate,  given  by 
sectlkin  ISi'of  the  act  of  March  28, 1840,  providing  for 
the  settlement  of  the  estates  of  dcci-ased  persons,  was 
not  abrogated  or  snneraeded  hy  the  organisation  of 
the  probate  court,  or  by  tliocode  of  rivii  procedure. 

2.  Such  action  miy  be  pMHeiiited  in  tlie  name  of  a 
legatee,  who  may  be  atitliorised  by  th««  probate  ooart 
to  bring  suit  on  *Huch  lK>nd. 

'  8.  The  fact  that  an  aci*ount  purporting  to  be  a  final 
ar*count  has  lieen  settled  In  the  probnte  f?ourt  is  no 
bar  to  an  action  tmder  said  SfKstion  to  recover  assets 
converted  by  an  executor  to  hia  own  use  and  not'ao- 
eonnied  for. 

4.  Previous  to  such  suit  by  a  legatee  it  is  not  neces- 
sary that  the  probate  court  should  find  or  fix  the 
amount  of  the  legacy  or  order  its  payment. 

Judgment  reversea. 

19.  William  Bingham  et  al.  v.  Harriet  E.  Hill.  Error 
to  the  District  Court  of  Cuyahoga  County. 

JOHKSON,  J. 

A  summons  and  an  order  for  the  delivery  of  specific 
personal  property  were  issued,  upon  a  petition,  and  a 
single  affidavit,  duly  sworn  to,  annexed,  which,  in 
addition  to  a  verification  of  the  petition,  contained 
allegations  sufficient  to  entitle  the  party'  to  such  an 
order. 

On  error  to  reverse  a  final  Judgment  founded  on 
mich  petition  and  order,  Held^  tiiat  there  is  no  sub- 
stantial error  to  the  prejudice  of  the  other  party, 
which  will  warrant  ^  reversal,  the  error  being  one  of 
form  and  not  of  substance. 

Judgment  affirmed. 

20.  Alfred  RafTensperger  v.  John  Haeker.  Error  to 
the  District  Court  of  Darke  Cmnty.  Judgment  re* 
Tersed  and  cause  remanded  to  be  tried  on  counter* 
elaim,  on  anthoritV  of  Burokhardt  «•  Burokhardt,  66 
OiiloSt.,  961-281.   There  will  be  no  farther  report. 


602.  The  Union  Life  Ina.  Co.  v.  Eva  Reif.  Error  to 
the  Court  of  Common  Pleas  of  Hamilton  CVuinty. 
Reserved  in  the  district  court.  Judgment  affirmed. 
There  will  be  no  further  report. 

MOTION  DOCKET   DECI8I0N8. 

Ko.  40.  John  Oumey  v.*  Henry  D.  Oumey.  Motioa 
for  stay  of  execution.    Per  Curiam. 

The  final  Judgment  of  the  di»trtct  court  was  la 
order  of  partition  of  real  estste,  and  the  canse  wii 
remanded  to  the  common  pleas  for  exe«nition  wliere 
an  order  of  sale  was  made,  the  property  being 
incapable  of  division.  The  case  is  pending  here  on 
firror.  to  revene  the  Judgment  of  the  district  ooart 

Held:  That  under  auu-divlsion  8  of  section  6718 
of  the  Revised  Statutes,  the  court  of  common  plesi, 
or  a  Judge  thereof,  may  l^x  the  amount  nf  the  uuder- 
taklng  for  stay  of  proceedings  on  the  mandate* 

Motion  overruled. 

No.  44.  Peters,  Ricker  &.  Co.  v.  Marietta  and  Cin- 
cinntiti  Railroad  Co.  aa  re-organiaed.  MotioA  to  take 
cause  Nos.  1117  to  1138  on  the  General  Docket  out  of 
their  order  for  hcjiring.    Motion  granted. 

45.  Fmnk  Canada  v.  The  Slate  of  Ohio.  Motion  for 
leaveto  flleai>etitinn  In  error  tnthe  Court  of  Com- 
mon Pleas  of  Clarke  County.    Motion  overruled. 

46.  A.  D.  Bullo<-k  et  al.  v.  Charles  H.  Kilgour.  Mo- 
tion for  leave  to  filn  a  petition  in  error  to  the  Superior 
Court  of  Cincinnati.    Motion  granted; 

47.  Robert  Innls,  Jr.,  e.  John  Schlsnchi.  Motion 
for  stay  of  exe«*ution  or  injunction  in  cause  No.  115S 
on  the  Oeneral  Docket.    Motl  n  overruled.. 

RECORD  Of  NEW  CAJ3ES  FILED. 

1211.  Jesse  0.  Weir  v.  William  Gardiner.  Error  to 
the  District  O  urt  of  Guernney  County.  Tax  lor  ft 
Anderson  for,  plain  ti AT;  John  Ferguson  a  Son  ^or  d«- 
fendant. 

1212.  \y^illlam  R.  Morris  v.  Louis  Stephen,  et  sL, 
admV,  et<*.  Error  to  (he  DiHtrlin  Omrt  of  Hamilton 
County.  O'Connor,  Glidden  A  Burgoj-ne  for  plaintilT. 

1218.  Jonas  Staale  r.  John  Pow  et  al.  Error  to  the 
DIatrlct  Omrt  of  Mahoning  County.  Van  Heyiiing  A 
Johnston  forplamiiff. 

1214.  William  Dil«-her  v.  The  State  of  Ohio.  Error 
to  the  (*onrt  of  ( 'omniou  Plf^aa  of  Athens  (^ninty.  E. 
A.  Giitlirie  for  plaintiff;  Attorney-General  Nash  for 
defendanf. 

121t.  Moses  C.  Yonnglove  v.  Joseph  Hsckman  etsL 
Error  to  the  District  Court  of  Cuvalioga  CNiuntv.  J. 
n.  Hoyt  and  W.  E.  Cushing  for  pfaintilT;  £.  J.  Ilian- 
din,  Geo.  S.  Cain  and  C  M.  Stone  for  defendants. 

1216.  Geo.  B.  Millar  et  al.  v.  Wm.  K.  Tiiompaon  et 
al.  Error  to  the  District  Ccnirt  of  Scioto  Omuty-  A. 
F.  Holcxmib  and  J.  J.  Harper  for  plaintifl^ 

1217.  Philip  Helsel  v.  Daniel  Heisel.  Error  to  the 
District  Court  of  Hamilton  County.  Fbliett^  Hay- 
man  A  Dawson  for  plaintiff. 

1218.  The  Gambrlnus  Stock  Co.  v.  Philip  Weber  et 
al.  Error  to  the  District  Court  of  Hsmllton  Gon*ttv. 
Vfm  Seggem,  Phares  A  Dewaid  for  plaintiff;  Baldwin 
A  Bruimer  and  Jerome  D.  Creed  for  defendaatn. 

1219.  Johnathan  Smith  et  al.  Trustees,  etc^  v.  Ohio 
ex.  rel.  Heister  Tucker.  Error  to  the  District  Court 
of  Butler  County.  Thomaa  Milliken,  John  F.  Neilan 
and  Thomaa  Moore  forplaintiflk;  J.  C.  MoK^nnyand 
A.  Anderson  for  defenosnts. 

1220.  Alexander  McClelland  et  al.  v:  Henry  A. 
Bishop.  'I&rror  to  the  District  Court  of  Mankinguin 
County.  HoUingsworth  A  MoDermott  for  plalntifb ; 
Evans  A  Evans  m  defendant. 

1221.  A.  D.  BuUoek  et  aL «.  Charles  H.  Kilgoor. 
Error  to  the  Superior  Court  of  Cincinnati.  Bnmaey  A 
Matthews  for  piaintlflk;  Hmlj,  Brannan  A  DMinuart 
lor  defendant. 
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Columbus^  0.,  March  10,  1883. 

■  ■ 

THE  V^fBXia  COVET  COXXIBSIOir. 

The  bill  for  the  appointment  of  a  Supreme 
Court  commiRsion  has  passed  the  House  and 
awaits  the  action  of  the  Senate.  The  measure 
is  opposed  br  the  Democrats.  The  opposition 
is  because  of  the  fact  that  if  the  bill  passes,  a 
Republican  gbvernor  will  appoint  the  mem- 
bers of  the  commission,  and  will  at  all  events 
place  a  majority  of  Republicans  thereon.  This 
would  be  such  a  disaster  that  its  mere  con- 
templation makes  us  shudder.  But  is, it  not 
about  tinge  that  "  Paarty,"  "  Paarty,"  be  for- 
gotten for  at  least  a  minute,  while  some  mea- 
sure of  refornci  and  relief  is  candidly  consid- 
ered and  framed  into  a  law?  The  condition 
of  the  docket  of  the  Supreme  Court  is  now 
such  as  to  amount  to  a  practical  denitil  of  jus- 
tice by  reason  of  long  delay  in  the  considera- 
tion of  cases.  There  are  over  a  thousand  of 
these  cases — and  how  many  litigants,  who  can 
tell?  And  the  men  or  party  standing  for 
purely  partisan  purposes  in  the  way  of  relief 
to  these  long  suffering  victims  can  certainly 
gain  but  little,  either  of  present  popularity 
and  votes  at  the  coming  elections,  or  of  chari- 
table consideration  at  the  hands  of  intelligent 
people  now  or  in  the  future;  not  enough,  cer- 
tainly, to  compensate  them  for  the  execration 
of  the  disappointed  litigants'.  It  is  the  du^y 
of  the  legislature  to  provide  for  this  commis- 
sion without  delay;  and  it  is  to  be  hoped  that 
men  of  all  parties  will  rise  above  mere  party 
scheming,  either  for  or  against  the  measure, 
and  inaugurate  the  first  step  in  reform,  by 
the  prompt  passage  of  the  bill.  B. 


XIGKT8  OF  STATES  AS  BETOrED  BT  THE  SVPESICE 
COUBT  OF  THE  ITEITEB  STATES. 

It  will  be  remembered  that  in  1880  Louisi- 
ana repudiated  certain  of  her  bonds,  and  re- 
fused payment  of  the  same.  These  bonds  were 
largely  held  by  eastern  capitalists,  who  have 
been  making  great  efforts  to  compel  the  dis- 
honest state  to  pay  her  just  obligations.  The 
state  being,  of  course,  beyond  the  reach  of 
individuals  by  legal  process,  it  occurred  to 


the  bondholders  that  if  their  bonds  were  sold 
to  a  sister  state,  this  diflSculty  no  longer  exist- 
ing, the  state  assignee  could  bring  suit  against 
the  state  repudiating,  and  compel  payment. 
The  assignment  was  therefore  made  of  a  por- 
tion of  the  bonds  to  New  Hampshire,  and  a 
portion  to  New  York,  and  these  states  brought 
suit  on  the  bonds.  The  Supreme  Court  of 
the  United  States  has  just  decided  these  cases. 

In  the  decisions  the  court  recites  the  acts 
of  the  Legislatures  of  New  Hampshire  and 
New  York,  providing  for  these  suits,  and  also 
narrates  the  causes  which  led  to  the  adoption 
constitutional  amendment  No.  11,  declaring  of 
thafr^the  judicial  power  of  the  United  States 
shall  not  be  construed  to  extend  to  any  suit 
in  law  or  equity  presented  against  bny  one  of 
the  United  States  by  the  citizens  of  another 
state.  The  court  says  no  one  can  look  at  the 
pleadings  and  testimony  in  these  cases  and 
not  be  satisfied  they  were  in  legal  effect  com- 
menced and  prosecuted  by  holders  of  the 
bonds  dnd  coupons,  and  that  one  state  cannot 
create  a  controversy  with  another  state  within 
the  meaning  of  the  judicial  clauses  of  the 
constitution  by  assuming  the  prosecution  of 
debts  owing  to  its  citizens.  The  bills,  there- 
fore, were  dismissed. 

The  decision  is  very  unsatisfactory.  The 
court  must  have  gone  behind  the  returns  and 
taken  for  granted  that  the  assignment  to  the 
state  was  simply  a  nue^e  guerre;  or  the  plead- 
ings must  have  been  very  defective  to  show 
such  state  of  affiiirs.  In  either  case  the  question 
is  just  where  it  was  when  propounded.  If  the 
state  had  been  thebonafide  owner  of  the  bonds, 
as  was  certainly  the  issue,  feigned  at  least,  the 
decision  does  not  go  to  the  merits  of  the  con- 
troversy, but  stops  on  the  threshold,  and,  pro> 
fessing  to  see  the  little  game,  simply  says, ''  It 
won't  do;''  only  this  and  nothing  more.  It 
would  be  interesting  to  know  whether  a  state 
can  compel  a  sister  state  to  pay  her  honest 
debts. 

More  light  of  the  same  dark  kind  is  thrown 
upon  this  question  by  this  same  high  tribunal 
in  the  case  of  Louisiana  ex.  rel.  Jnb.  Elliott 
et  al,  pl'ffs  in  error  v.  Jumel  &  Burke,  def 'ts 
in  error,  decided  March  5,  Waite,  C.  J.,  de- 
livering the  opinion  of  the  court. 

In  1874  the  legislature  of  Louisiana  passed 
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an  act  providing  for  the  levying  of  a  tax  to 
crea^  a  fund  for  the  payment  of  interest  on 
the  state  debt.  Under  this  law  some  $800,000 
was  collected.  In  1880  the  debt  ordinance 
was  passed,  which  was,  in  fact,  the  repudia- 
tion of  the  state  debt,  bonds,  etc.  This  last 
case  was  an  application  for  a  writ  of  manr 
damvs  to  compel  the  treasurer  of  state  to  apply 
the  money  collected  under  the  act  of  1874  to 
the  payment  of  interest  on  the  bonds  repudi- 
ated in  1880.  After  reciting^  the  acts  of  1874, 
and  the  debt  ordinance  of  January,  1880,  of 
Louisiana,  the  court  stated  that  about  $300,- 
000  are  in  the  treasury  of  the  state,  collected 
under  the  act  of  1874  to  meet  coupons  falling 
due  January,  1^,  and  that  the  state  treas- 
urer refuse's  to  apply  it  to  the  payment  of  the 
coupons,  and  claims  to  hold  it  only  for  pur- 
poses mentioned  by  the  terms  of  the  new 
constitution.  After  narrating  the  act  of  1874, 
the  court  say  they  have  no  doubt  that  it  was 
the  intention  of  Louisiana  to  enter  into  a 
formal  contract  under  the  act  of  1874,  but  that 
there  is  no  way  in  which  the  state,  in  its  ca- 
pacity as  an  organized  political  community, 
can  be  brought  before  any  court  of  the  state, 
or  of  the  United  States,  to  answer  a  suit  in 
the  name  of  the  holders  of  the  bonds  and  cou- 
pons to  obtain  judgment  for  their  value. 

They  say,  further,  that  these  are  suits  by 
creditors  at  large  of  the  class  provided  for  Iff 
the  act  of  1874,  to  compel  officers  of  the  state 
to  enforce  the  provisions  of  the  act  when  the 
state  has  prohibite<l  them  from  doing  so,  and 
when  the  court,  if  it  requires  an  officer  to 
proceed,  caniiot  protect  him  with  a  judgment 
to  which  the  state  is  a  party.  The  persons 
sued  are  the  executive  officers  of  the  state,  and 
were  proceeded  against  in  their  official  capac- 
ity. The  money  in  the  treasury  is  the  prop- 
erty of  the  state,  and  not  in  any  legal  sense 
the  property  of  the  bondholders.  Thtf  relief 
asked  will  require  the^fficers  to  act  contrary 
to  the  supreme  political  power  of  the  -state, 
whose  creatures  they  are.  The  treasurer  is  no 
more  a  trustee  of  the  moneys  than  he  is  of 
all  other  public  monejrs.  He  holds  them,  but 
only  as  agent  of  the  state.  After  reciting 
numerous  cases  the  court  says  that  the  rem- 
edy sought  would  require  the  court  to  assume 
all  political  power  of  the  state,  *and  that  the 


political  power  cannot  be  thus  ousted  of  its 
jurisdiction,  and  the  judiciary  set  in  its  place. 
When  a  state  submits  itself  to  the  jurisdic- 
tion of  the  court,  that  jurisdiction  may  be 
used  to  give  eflfect  to  what  the  state  has  au- 
thorized to  be  done ;  and  if  the  law  permits 
coercion  of  public  officers  to  enforce  any  judg- 
ment, such  coercion  may  be  employed ;  but 
courts,  in  cases  where  states  cannot  be  sued, 
have  no  power  to  set  up  jurisdiction  over  of- 
ficers to  control  them  againt  the  political 
power  of  a  state.  The  decree  in  the  suit  in 
equity  and  judgment  in  that  for  mandamua 
are  affirmed. 

Justice  Field  delivered  a  long  and  eloquent 
opinion  in  dissent  from  the  conclusions  of 
the  court,  in  which  dissent  Justice  Harlan 
expressed  his  assent.  The  court  also  on  the 
same  day,  March  6,  decided  the  oase  of  Antoni 
9.  Oreenhow,  the  chief  justice  delivering  the 
opinion,  the  effect  of  which  is  to  settle  and 
determine  the  long-standing  issue  of  the  state 
debt  of  Virginia.  The  court  refers  to  the  act 
of  March,  1871,  by  which  the  general  assem- 
bly of  Virginia  provided  for  issuing  certain 
bonds  and  for  interest  coupons  attached, 
which  coupons  were  to  be  receivable  for  all 
taxes  due  the  state.  The  court  say  that  this 
was  a  contract,  and  that  any  act  forbidding 
the  receipt  of  the  coupons  for  taxes  is  void; 
but  also  say  that  at  the  time  the  bonds  were 
issued  the  writ  of  mandamus  was  a  proper 
remedy  to  compel  a  collector  to  accept  cou- 
pons for  taxes.  In  January,  1882,  the  general 
assembly  passed  an  act  declaring  that  no  col- 
lector should  receive  such  coupons  for  taxes, 
but  only  for  verification,  and  giving  the  party 
a  remedy  by  suit  for  the  amount  of  the  cou- 
pon, he  being  required  to  pay  his  taxes  in 
money.  The  court  say  that,  as  a  general  rule, 
the  law  directing  the  remedy  entered  into 
the  contract,  but  that  changes  in  the  forms  of 
action  do  not  impair  the  contract  if  an  ade- 
quate and  efficacious  remedy  is  left. 

The  court  go  into  a  long  course  of  reasoning 
to  prove  that  .the  creditor  has  as  good  a  rem- 
edy as  he  had  before,  although  the  right  to  a 
mandamui  had  been  taken  away.  They 
therefore  affirm  the  judgment  of  the  state 
court.  They  say,  indeed,  that  the  question  is 
not  presented  whether,  if  the  tax  ooUaotor 
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rvfuses  to  take  the  coupon, and  proceeds  to  the 
collection  of  the  tax  by  force,  he  can  be  m&de 
personally  responsible  in  damages  for  what 
he  does.  Upon  this  last  point  much  may  de- 
pend, but  the  force  and  text  of  the  decision 
undoubtedly,  tends  to  uphold  the  act  of  the 
readjuster  legislature  and  to  force  creditors  to 
fund  under  the  Riddleberger  bill.  The  state* 
ment  of  the  court  that  an  adequate  remedy 
had  been  given  to  the  Virginia  bondholder  is 
regarded  as  in  conflict  with  well-known  his- 
tory. Justice  Matthews  placed  his  assent  to 
the  decision  upon  the  doctrine  that  a  state 
could  not  be  sued,  and  that  if  it  allowed  a 
process  in  court  against  its  officers  where  it 
was  interested  it  had  a  right  to  withdraw 
such  process  when  it  pleased.  Justice  Gray 
concurred.  Justices  Field  and  Harlan  deliv- 
ered dissenting  opinions. 

While  these  decisions  seem  to  be  a  some- 
what abrupt  departure  from  the  long  line  of 
precedents  following  the  Dartmouth  College 
case,  still  it  must  be  confessed  that  a  strict 
interpretation  of  inter-state  rights,  and  of  the 
rights,  as  well,  of  impoverished  communities 
and  their  relief  from  intolerable  burdens,  fully 
justify  this  departure.  It  seems  strange,  how- 
ever, that  these  ultra  doctrines  should  em- 
anate from  judges  of  the  most  pronounped 
Republican  bias.  B. 


0*0 


THS  zxAMnrAnoir  of  a?fuoavt8  yob  aoxxs- 

noir  TO  TKX  BAM. 

There  seems  to  be  a  general  dissatisfaction 
regarding  the  examination  of  law  students^  as 
conducted  for  a  year  or  more  past,  and  more 
particularly  within  the  past  few  months. 
The  examination  seems  to  be  considered  by 
the  applicants  as  an  examination,  not  for  ad- 
mission, but  for  exclusion.  Whether  this 
complaint  is  well  founded  or  not  we  do  not 
pretend  to  say,  but  that  there  is  great  irregu- 
larity and  uncertainty  in  the  matter  there  is 
no  doubt.  At  one  examination  an  entire 
class  of  two  or  three  dozen  will  be  admitted, 
and  at  another  time  out  of  a  class  of  a  dozen 
all  but  two  are  rejected. 

An  examination  should  not  be  an  exercise 
in  puzzles  and  conundrums,  but  a  catechism 
in  the  rudiments  of  a  legal  education.  If  the 
committee  expects  a  lot  of  students  to  an- 
swer legal  problems,  the  most  difficult  which 


they  can  prepare,  and  be  thoroughly  convers- 
ant with  fine-spun  theories  of  practice,  they 
will  be  disappointed.  From  what  we  have 
learned  of  the  last  examination  we  conclude 
that  out  of  the  4,600  lawyers  ih  the  state  not 
one  hundred  could  have  **  passed."  We  be- 
lieve that  the  class  rejected  could  take  the 
same  text  books,  the  same  opportunities  for 
formulating  legal  puzzles,  and  so  beset  their 
examiners  that  a  majority  of  f/iem,  even,would 
be  "plucked."  It  is  all  right  and  proper  that 
students  should  have  a  fairly  thorough  knowl- 
edge of  the  principles  of  the  law,  but  it  is  un- 
reasonable that  scores  of  young  men  who  have 
given  years  of  hard  study  to  their  chosen  pro- 
fession and  are  as  well,  and  often  better,  qual- 
ified to  practice  it  than  thousands  who  are  in 
the  profession,  should  be  debarred  for  failure 
to  answer  questions  which  would  not  be  pro- 
pounded by  a  client  in  a  hundred  years'  prac- 
tice. The  writer  of  this,  having  passed  the 
ordeal,  speaks  from  experience;  and  while 
casting  no  reflections  upon  the  motives  of  the 
committee,  believing  them  to  be  of  the  best, 
still  cannot  commend  the  present  practice, 
which  is  either  very  unjust  or  very  much 
misunderstood.  B. 


♦  • » 


jmQB  WEITB. 

It  is  with  regret  that  we  learn  of  the  serious 
illness  of  Judge  White,  Chief  Justice  of  the 
Supreme  Court,  who  has  lately  been  ap- 
pointed District  Judge  of  the  United  States 
for  this  district.  All  members  of  the  bar  of 
the  state,  and  especially  of  the  district,  will 
join  with  us  in  the  hope  that  the  judge  may 
have  a  speedy  recovery. 


#  • » 


AHimnoirs  to  ths  bab. 

At  the  examination  for  admission  to  the 
bar,  on  Tuesday,  Herman  A.  Kelley,  of 
Kelly's  Island,  and  Thomas  H.  Smith,  of  Cin- 
cinnati, were  successful,  and  were  sworn  in  as 
attorneys  by  the  Supreme  Court. 

Jlrtieles  Spiginal  and  Seleebed. 

TEX  AVTHOBRT  OF  AVCTIOIISSBS. 

It  has  been  said  that  association  with  horses 
has  a  tendency  to  undermine  morality,  and  it 
is  e^iuaily  true  that  when  a  horse  forms  the 
subject  of  litigation  some  very  odd  law  is  laid 
down,  and  contentions  still  more  odd  are  set 
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up.  This  is  illustrated  strongly  in  regard  to 
the  law  of  agency,  which,  when  horses  are 
cohcerned,  is  apt  to  assume  an  aspect  quite 
different  from  that  presented  to  less  demoral- 
izing subjects  of  litigation.  There  is  author- 
ity  fbr  the  proposition  that  the  servant  of  a 
hor^e-dealer  sent  to  sell  a  horse  has  authority 
virttUe  officii  to  warrant  it,  even  although  he 
has  express  directions  from  his  master  not  to 
warrant  it,  and  without  evidence  that  in  sim- 
ilar instances  the  master  has  ratified  the  ser- 
vant's warranty.  When,  however,  it  was  at- 
tempted to  apply  this  rule  to  the  servants  of 
persons  who  were  n^t  dealers,  the  judges 
shrunk  from  the  task,  Brady  v.  Todd,  SlO  Law 
J.  Rep.  C.  P.  223.  It  is  difficult  to  see^  the  rea- 
son or  the  distiuction,unless  it  be  that  any  stick 
is  good  enough  to  beat  a  horse-dealer ;  while 
the  ordinarv  citizen  unlucky  enough  to  be 
saddled  with  a  horse  which  does  not  suit  him 
may  fliend  an  imaginative  groom  to  market 
without  being  responsible  for  any  sanguine 
estimate  which  mav  be  given  of  the  quadru- 
ped's qualities.  There  would  be  somethinff 
substantial  in  the  distinction  if  any  proof  hnd 
ever  been  given  that  horse-dealers  habitually 
authorize  their  servants  to  warrant;  but  it 
may  be  confidently  assumed  that  nothing  of 
the'sort  can.be  proved  against  this  wary  race. 
The  latest  reported  example  of  a  contention, 
the  only  hope  of  which  lay  in  the  fact  that 
there  was  a  horse  in  the  case,  and,  therefore, 
anything  mifl^ht  he  decided,  is  Payne  v.  Lec- 
on&eld,  reported  in  the  December  number  of 
the  Law  Journal  Reports. 

In  this  action  the  horse-dealer  failed,  and  to 
that  extent  the  case  maintains  the  ill  luck  of 
his  class  in  courts  of  law ;  but,  in  this  in- 
stance, it  was  he  who  was  setting  un  an  im- 
possible case  of  agenAy.  The  horse-dealer,  in 
this  case,  bought  the  horse,  which  was  sold  by 
auction  on  behalf  of  Lord  Leconfield,  the  de- 
fendant. AVhen  it  was  brought  out  in  the 
auctioneer's  yard  the  horse  was  suffering  from 
a  discharge  from  the  nostrils;  but  the  auc- 
tioneer reassured  the  bidders  Miat  they  need 
not  be  ilfraid,  and  that  he  should  sell  her  only 
as  having  a  cold.  This  evidence,  if  accepted 
by  the  jury,  would,  undoubtedly,  have  sup- 
ported a  verdict  that  the  auctioneer  warranted 
the  horse ;  but  the  defendant's  case  was  a  de- 
nial that  the  auctioneer  had  any  authority  to 
warrant.  In  support  of  this  contention  it 
was  proved  that  the  auctioneer  had  sent  a 
printed  form  which  was  partially  filled  up  on 
the  defendant's  behalf.  Bv  this  form,  so  nlled 
up,  the  defendant  was  only  committed  to  the 
statement  that  the  horse  was  brown  in  color, 
was  a  mare,  was  aged  and  *'  had  carriedahunt 
servant  j"  while  the  spaces  for  such  entries  as 
''quiet  in  harness,"  ^ quiet  to  ride,"  '*if  vet- 
en-nary  Burgeon's  examination  allowed,"  were 


significantly  left  blank.  The  action  was  tried 
hv  Mr.  Justice  Bowen,  but  the  jury  were  un- 
able to  agree;  and,. doubtless,  seme  sympathy 
was  felt  for  the  plaintiff,  whose  stable  had 
been  infected  by  the  horse,  which  was,  in  fact, 
suffering  from  chronic  glanders.  The  leamea 
judge  thereupon,  in  order  to  give  the  case  a 
turn  which  might  finally  decide  it,  ordered 
judgment  to  be  entered  for  the  defendant,  on 
the  p;round  that  there  was  no  evidence  of  au- 
thority. Upon  this  a  motion  was  made  for  a 
new  trial,  wnich  was  argued  before  Mr.  Justice 
Orove  and  Mr.  Justice  Mathew.  Mr>  Justice 
Orove  exhibited  the  usual  reluctance  of  judges 
to  sav  that  there  was  no  evidence  of  author^ 
ity ;  out,  as  the  case  had  not  been  decided  by 
the  jury,  he  was  driven  to  consider  the  bare 
question,  and  he  decided  it  in  favor  of  the  de- 
fendant. The  only  evidence,  in  fact,  was  that 
the  alleged  agent  was  an  auctioneer,  and  had 
the  horse  for  sale.  There  was  no  evidence  of 
custom,  and  no  authority  in  the  English  law 
books  that  there  was  such  authority  inherent 
in  the  character  of  an  auctioneer.  Mr.  Justice 
Mathew  took  very  much  the  same  view,  add- 
ing, what  seems  not  a  very  solid  reason,  that 
the  plaintiff  must  have  known  that  no  war- 
ranty was  intended,  because  he  only  gave  fif- 
teen guineas  for  the  horse.  When  we  remem- 
ber whi^t  the  warrantv  suggested  was — namely, 
that  the  horse  was  free  from  contasious  dis- 
ease— the  price  ffiven  throws  no  light  on  the 
view  taken  of  the  transaction  by  the  buyer, 
^or  a  horse  dealer  to  take  a  glandered  horse 
into  his  stables  would  be  something  like  ruin, 
although  it  was  given  him  for  nothing. 

In  fact,  the  only  shred  of  authority  produ- 
cible by  the  plaintiff  was  that  of  Story.  Two 
passages  were  cited  from  this  learned  writer, 
who  ifl  speaking,  not  of  horses,  but  of  agents, 
and  who,  therefore,  is  entirely  free  from  the 
bias  inherent  in  horse  cases.  He  says,  Story 
on  Agency,  Sec  85,  '<  A  literal  adherence  to 
the  common  course  of  business  may  some- 
times, under  peculiar  circumstances,  defeat 
the  very  objects  of  the  agency;  and  new  and 
unexpected  emergencies  and  necessities  of 
such  a  critical  nature  ma^  arise,  as,  if  one 
may  use  the  expression,  will  expand  the  au- 
thority beyond  its  ordinary  limits,  and  justify 
even  a  deviation  from  its  ordinary  limitations 
and  import."  These  are  vague  words,  which 
the  plaintiff's  coi^nsel  adap^  to  their  needs 
with  ingenuity.  It  was  said  that  the  object 
of  the  agen6v  in  question  was  to  sell  the 
horse;  that  tlie  horse  would  not  have  been 
sold  unleflto  the  auctioneer  had  warranted  it 
free  from  contagious  disease;  and,  therefore, 
he  had  a  sort  of  authority  from  necessity  to 
warrant  it.  This  theory  might  he  indefinitely 
extended.  Suppose  an  agent  has  a  dozen 
things  to  sell,  and  he  finds  that  lie  is  ohliged. 
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in  order  to  catch  a  particular  purchaser,  to 
luakea  particular  representation  in  each  case ; 
he  thus  might  make  a  dozen  warranties  when 
he  had  not  authority  to  make  one.  What 
Story  m'eant  we  do  not  presume  to  say ;  but 
he  can  hardly  have  intended  his  words  to  al- 
low a  seller's  agent  authority  to  make  any 
representation  if  he  finds  the  goods  do  not  go 
off  unassisted.  The  other  passage  relied  on 
is  much  more  specific.  Story  says,  Story  on 
Agency,  Sec.  107,  **  The  verbal  declarations  of 
an  auctioneer  at  the  sale,  at  least  where  they 
do  not  contradict  the  written  particulars  of 
the  sale,  are  admissible  against  the  princi^/al, 
and  binding  on  him,  as  an  incident  to  his  au- 
thority to  sell:"  adding  in  a  note — "whether 
an  auctioneer  nas,  virtate  officii  a  right  to  war- 
rant the  goods,  does  not  -seem  to  be  perfectly 
clear  upon  the  authorities."  The  note  is  not 
of  great  importance.  If  Story  be  right  as  to 
representations,  the  application  of  the  rule  to 
warranties  follows.  Tne  difference  between 
warranties  and  representations  is  a  difference 
in  the  character  of  the  communication  made 
by  the  agent  to  the  purchaser,  and  does  not 
affect  the  authority  of  theagent.  If  the  agent 
has  authority  to  bind  the  principal  by  repre- 
sentations, it  is  reasonable  that  he  should 
have  authoritv  to  bind  him  by  a  warranty, 
although,  if  tne  matter  dfepenoed  on  express 
authority,  power  to  make  representations  is, 
of  course,  a  different  thing  from  power  to 
warrant.  The  dictum  of  Story  must  now  be 
Considered  overruled ;  and  it  is  not  easy  to  see 
on  what  grounds  it  was  based.  The  purchaser 
has  always  a  right  of  action  against  theagent 
who  makes  a  warranty  in  excess  of  his  in- 
structions. There  is  no  reason  why  the  law 
should  favor  buyers  at  auctions  rather  than 
sellers.  Both  equally  benefit  from  the  insti- 
tution, and  it  is  enough  for  the  law  to  keep 
an  even  hand  between  them.  There  appears 
to  be  no  sufiScient  reason  why  the  rule  or  law 
that  a  man  is  bound  by  his  own  contract,  but 
not  by  the  contract  of  another  unless  he  gave 
authority,  should  be  extended  in  favor  of  pur- 
chasers in  cases  in  which  auctioneers  are  the 

agents  of  sellers. — Law  JournaL 

•  '       -  - 

Reported  Cageg, 

TAranro  t.  zbafyl. 

{Tawa Siiftreme  OmarL   Jan.  17,  ISSS.) 

PumjOATioii— Order  o/initidf»  m  iiam«.-rln  an  oetion 
for  the  forec'losurH  of  a  mechanic's  lira  notice  was 
l^ven  by  publication,  and  the  name  published  as  the 
name  or  one  of  the  defendants  was  "  P.  T.  B.  Hop- 
kins," the  true  order  of  the  initials  of  her  Christian 
name  being  **  T.  P.  B.  Hopkins.'^  HM,  that  this  was 
a  subslantial  defect,  and  that  the  decree  of  foredosore 
passed  was  void  for  want  of  Jarisdiction. 

Appeal  from  DubuqUe  circuit  court. 
Action  to  remove  a  cloud  from  the  plaint- 
iS's  alleged  tifl9  to  certain  real  estate  in  Du- 


buque county.  The  petition  in  substance 
avers,  that  in  October,  1872,  one  \Vm.  H.  Hue 
de  Bourch  was  the  owner  of  the  land  in  ques- 
tion, and  being  such  owner  he  conveyed  the 
same  to  W.  K.  I.  Hopkins;  that  the  con- 
vevance  was  mnde  to  him  by  a  deed  in  which 
it  was  provided  that  the  conveyance  was  made 
*Mn  trust  for  the  use  and  benefit  of  T.  Plielia 
Boyd  Hopkins,  the  daughter  of  the  grantor, 
and  her  children,  exclusively  hereby  expressly 
restricting  from  the  effect  and  operation  of  t^he 
sale  and  convcvance  all  right  and  power  on 
the  part  of  said  daughter  and  her  children  to 
sell,  ccmvey,  and  alienate  in  any  form  their 
said  life  estate  in  the  premises  aforesaid  with- 
out the  consent  of  the  trustee  hereinbefore 
named,  and  then  only  for  the  purpasc  of  rein- 
vesting the  same  by  said  trustee;''  that  after- 
*  wards,  in  September,  1879,  the  said  W.  R.  I. 
Hopkins,  by  way  of  reinvestment  and  ex- 
change of  lands,  sold  and  conveyed  the  land  in 
question  to  the  plainti^;  that  the  defendant 
Krapfl  claims  to  hold  the  premises  by  virtue 
of  a  paramount  title,  to-wit,  by  ashenff'sdeed 
executed  in  pursuance  of  an  execution  sale 
made  in  Mav,  1879;  that  the  sale  was  made  in 
pursuance  of  adecree  of  foreclosure  of  an  alleged 
mechanic's  lien  for  lumber  furnished  for  the 
impovement  of  the  premises  by  contract  with 
the  said  T.  Pbelia  Boyd  Hopkins;  that  while 
the  decree  and  sherifrsdeed  were  regular  upon 
their  face,  they  were  insufBcient  in  lact  to  bind 
the  property  because  the  court  failed  to  accjuire 
jurisdiction  bv  reason  of  a  want  of  notice  to 
the  said  T.  Pbelia  Boyd  Hopkins;  that  the 
only  notice  served  was  by  publication,  and 
was  insufBcient  because  not  addressed  .to  the 
said  T.  Pbelia  Boyd  Hopkins;  that  the  notice 
served  was  addressed  as  follows :  '*  To  John  C. 
Hopkins,  P.  T.  B.  Hopkins,  his  wife,  W.  R.  I. 
Hopkins,  trustee  and  Geo.  M.  Staples."  He 
asks,  therefore,  that  the  sheriff's  deed  be  de- 
clared void,  and  the  cloud  cast  by  it  upon  his 
title  be  removed.  The  defendant  demurred  to 
the  petition,  and^the  court  sustained  the  de- 
murrer. The  plaintiff  electing  to  stand  upon 
his  petition,  the  court  rendered  jndgment 
against  him  for  costs. 

Adams,  J. 

Where,  in  an  action  for  the  foreclosure  of  a 
mechanic's  lien,  notice  is  given  by  publica- 
tion, and  the  name  published  as  the  name  of 
the  defendant  differs  substantially  from  his 
true  name,  the  notice  would  not,  we  think  be 
sufficient  to  give  the  court  jurisdiction. 
Whether  the  notice  is 'sufficient  which*  omits 
the  Christian  name  or  names,  and  contains 
only  the  initial  letter  or  letters,  we  need  not 
determine.  The  practice  of  omkting  the 
Christian  name  or  names  in  a  published  notice 
is  certainly  subject  to  grave  objections,  and 
by  no  means  to  be  eommeoded.    But,  for  the 
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purpose  of  this  opinion,  it  may  be  conceded 
that  it  is  sufficient  to  publish  merely  the  ini- 
tial letter  or  letters  of  the  Christian  name  or 
names.  We  have  still  to  determine  whether, 
in  case  of  two  or  more  initial  letters,  it  is  ma- 
terial in  what  order  they  are  published.  The 
name  of  the  defendant  was  published  as  P.  T. 
fi.  Hopkins.  The  true  order  of  the  initials  of 
her  Christian  name  was  T.  P.  B.  Hopkins. 

In  considering  the  question  we  must  not  be 
misled  by  the  singularity  of  the  name.  If  a 
notice  to  A.  B.  Smith  would  not  be  sufficient 
if  published  as  to  B.  A.  Smith,  then  we  think 
that  the  notice  in  this  case  is  not  sufficient. 
The  (J[uestion  before  us  concerns  the  title  to 
real  estate,  and  it  would  not  be  possible  to  base 
any  safe  rule  upon  the  distinction  between 
names  that  are  peculiar  and  those  that  are  not 
peculiar.  Notice  by  publication,  even  where 
there  is  no  misnomer,  does  not  afford  a  very 
strong  natural  presumption  that  the  fact  of 
the  pendency  of  the  action  will  be  brought  to 
the  defendant's  actual  knowledge.  Notice  by 
this  mode  is  allowable  only  out  of  necessity. 
It  must  often  happen  that  great  injustice  is 
done  and  great  nurdships  suffered.  We  are 
not  disposed  to  open  the  door  any  wider  than 
necessity  requires.    Whoever  undertakes  to 

give  notice  by  publication  and  misnames  the 
efendant,  is  without  excuse.  It  reouires 
very  little  care  to  publish  the  defenaant's 
name  correctly.  We  are  evidently  justified  in 
holding  the  plaintiff  Who  gives  notice  by  pub- 
lication to  a  considerable  degree  of  strictness. 
If  we  were  to  adopt  the  rule  contended  for  by 
the  appellee,  that  not  only  can  the  Christian 
names  be  entirely  omitted,  but  the  initial  let- 
ters of  the  Christian  names  trangpotedf  (his 
might  become  thefavoritemodeof  giving  notice 
by  publication.  It  appears  to  us  that  we  should 
open  the  door  to  mischief  of  which  no  one 
could  see  the  end.  It  is  proper  to  observe  that 
a  published  notice  is  not  necessarily  sufficient 
if  it  is  such  that  the  defendant,  upon  actually 
seeing  it,  would  probably  conclude  that  it  was 
intended  for  him.  The  office  of  the  notice  is 
in  part  to  give  the  pendency  of  the  action  no- 
toriety. It  should  be  such  that  others  than 
the  defendant  seeing  it,  and  knowing  the  de- 
fendant or  knowing  of  him,  would  not  prob- 
ably be  misled  by  it  as  to  the  person  for  whom 
it  was  intended.* 

The  appellee  relies  upon  Buchanan  v.  Roy's 
Lessee,  2  Ohio  St.  251.  The  defendant,  Sarah 
Roy, .was  brought  in  by  publication.  The  no- 
tice to  her  was  published  as- to  Sarah  Ray. 
The  court  held  that  it  was  sufficient  to  give 
jurisdiction.  The  court  went  very  far.  But 
the  decision  was  made  to  turn,  not  upon  the 
identity  of  the  names  Roy  and  Ray,  but  upon 
the  fact  that  the  defendant  was  otherwise  suf- 
ficiently described.    They  said ;  "  8be  is  de-  i 


described  as  a  widow,  as  the  sole  daughter  and 
heir  of  Wm.  Trimble,  deceased,  a  brother  of 
said  Timothy  Trimble,  and  as  a  resident  of  the 
state  of.  New  Jersey,  all  which  particulars 
were  correctly  descriptive  of  Sarah  Roy,  the 
plaintiff's  lessor."  The  case,  it  will  be  seen, 
was  peculiar.  The  decision  was  not  one  upon 
whicn,  as  in  the  case  at  bar,  a  general  rule 
could  be  based  of  manifestly  mischievoue  ap- 
plication. The  case  affords^  we  think,  no  real 
ground  for  adopting  the  rule  contended  for  by 
the  appellee.  We  ought,  perhaps,  in  this  con- 
nection, to  say  that  the  plaintiff  calls  our  at- 
tention to  ^e  fact  that  tne  mis-named  defend- 
ant is  described  as  the  wife  of  John  C.  Hopkins. 
But  the  petition  does  not  state  that^  she  was 
his  wife,  and  the  question  before  us  arises  solely 
upon  the  defendant's  demurrer  to  the  plaint- 
iff's petition.  We  cannot  assume  that  she 
had  a  husband,  and  that  his  correct  name  was 
John  C.  Hopkins.  In  the  cose  above  cited  the 
court  found  that  the  particulars  introduced 
into  the  notice  were  correctly  descriptive  of 
Sarah  Roy,  the  plaintiff's  lessor. 

The  appellant  contends  that  the  defendant, 
T.  Phelia  Boyd  Hopkins,  never  had  any  in- 
terest in  the  property  upon  which  a  me- 
chanic's lien  could  attach.  Under  the  view 
which  we  have  taken  of  the  ca.oe,  it  is  un- 
necessary to  determine  this  quostion. 

We  think  that  the  petition  showed  that  the 
decree  of  foreclosure  of  the  mechanic's  lien 
was  void  for  want  of  jurisdiction,  and  that  the 
demurrer  should  have  been  overruled.  Re- 
versed. 

6hie  Supreme  Seurt 

XIGHTOir  ▼.   SAWSOirstal.    Fsb.   t7,  liSS. 

Surr  ON  ExBcuTOTB*  Bond  not  Abroqatbd  bt  thx 
Ck>DB.— Suit  mat  bb  bbouoht  bt  Lboateb.— Ac- 

OOUNTINO  IN  PBOBATS  OOUBT  NO   BaR  TO  SUIT   TO 

CoNVBRT  Assets. 

1.  The  right  of  action  on  an  executor's  or  admlnis- 
.trator*8  bond  for  the  benefit  of  tlie  estate,  civen  by 

section  184  of  the  set  of  March  23, 1840,  providing  for 
the  settlement  of  the  estates  of  docpased  pemonx,  was 
not  abrogated  or  snperseded  hy  the  organlmtion  of 
the  probMe  court,  or  by  the  code  of  civil  procedare. 

2.  Such  action  may  be  pmsemted  In  the  name  of  a 
legatee,  who  may  be  authorised  by  the  probate  oonrf 
to  bring  suit  on  snoh  bond. 

8.  The  fact  that  an  account  purporting  to  be  a  final 
aoconnt  has  been  settled  in  (he  probate  court  ia  no 
bar  to  an  action  under  said  s<*ctlon  to  recover  an 
converted  by  an  executor  to  his  own  use  and  not 
counted  for. 

4.  Previous  to  such  suit  by  a  legatee  it  is  not  m 
sary  that  the  probNte  court  should  find  or  fix  tlia 
amount  of  the  legacy  or  order  Its  payment. 

Error  to  the  District  Court  of  (^uyahqga 
County. 

The  original  action  was  brought  in  the 
year  1875  by  the  plaintiff,  a  legatee  under  the 
will  of  Robert  Divwson,  deceased,  against  the 
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df^fendants  on  the  bond  of  the  executors 
wherein  James  W.  and  Martin  B.  Dawson 
were  principals  and  Francis  and  Robert  Tryon 
were  sarties. 

The  plaintiff,  in  her  aniended  petition,  al- 
leged m  substance  the  following  facts,  viz : 
The  execution  of  the  will  by  Robert  Dawson, 
his  death  in  May,  1870,  the  probate  of  the  will, 
the  issuing  of  letters  testamentory  to  James 
W.  and  Martin  B.  Dawson,  the  execution  of 
the  bond  by  defendants,  the  allowance  by  the 
probate  court  of  leave  to  bring  the  suit, 
Drenches  of  the  bond  in  not  returning  a  true 
inventory,  and  in  the  conversion  of  the  certain 
specified  assets  by  the  executors  to  their  own 
use,  and  prayed  for  a  judgment  in  the  name 
of  the  state  of  Ohio  against  the  defendants  for 
the  full  amount  of  the  bond,  to  wit :  $4000.00. 

.After  a  general  demurrer  to  the  petition 
was  overruled,  the  defendants,  by  answer,  de- 
nied all  the  allegations  of  the  petition,  after 
the  execution  of  the  hond.  And  for  a  second 
and  third  defenses  to  the  action  the  defendants 
alleged  as  follows : 

2.  ''  For  further  answer  defendants  say  that 
on  December  4, 1875,  said  J.  W.  and  M.  B. 
Dawson,  as  executors  of  the  estate  of  said  Rob- 
ert Dawson,  deceased*  filed  in  the  Probate  Court 
of  Cuyahoga  County  their  final  account  of  their 
doings  with  the  assets  of  said  estate ;  that  no- 
tice of  the  filing  thereof  was  duly  given  to  the 
plaintiff  and  all  others  interested ;  that  no  ex- 
ceptions were  filed  thereto,  and  that  afterwards 
on  January  17,  187fS,  the  same  was  duly  ex- 
amined by  said  court  and  approved  and  ordered 
to  be  recorded;  that  by  law  said  executors  were 
thereby  discharged  from  all  further  liability 
to  plainti^and  all  others  interested  beyond 
what  assets  and  accounts  showed  to  be  in  their 
hands,  and  that  the  same  shows  no  assets  ap- 
plicable to  the  pavment  of  plaintift's  legacy." 

3.  *'The  defendants,  for  further  answer  to 
said  petition,  say  that  at  no  time  before  the 
bringing  of  said  action  did  the  probate  court, 
which  by  law  has  exclusive  control  of  the  set- 
tlement of  the  estates  of  deceased  persons,  fix, 
determine  or  find  anv  amount  due  to  the 
plaintiff  as  legatee  under  the  will  of  said  Rob- 
ert Dawson,  nor  order  any  distribution  of  any 
part  of  the  assets  of  said  estate  to  the  plaintiff: 
wherefore  defendants  sa^  that .  the  plaintiff 
ought  not  to  have  or  maintain  said  action." 

In  charging  the  jury.  The  court  of  com- 
mon pleas,  among  other  things  said. 

*'  But  I  must  call  your  attention  to  the  fact 
that  in  addition  to  the  denial  by  the  defend- 
ants of  all  the  matters  set  up  in  the  petition,  ex- 
cept those  admitted,  that  thev  set  up  in  their 
answer  several  other  matters  by  way  of  several 
defences,  on  which  I  will  now  specially  in- 
struct yoo. 

^  The  4efendant8  for  their  second  defeuee 


say,  that  the  said  executors,  on  December  4, 
1875,  filed  a  final  account  of  their  doings  with 
the  assets  of  the  said  estate  In  the  probate 
court,  the  plaintiff  and  others  interested  had 
notice  thereof;  that  no  exceptions  were  filed, 
and  that  on  Jan.  17, 1876,  the  same  was  duly 
executed  and  approved  by  said  court,  and 
that  bv  law  they  are  discharged  from  all  lia- 
bility beyond  that  for  assets  shown  in  said 
account. 

*'  On  this  defence  I  will  simply  say  to  you 
that  if  all  the  evidence  that  has  been  offered 
by  the  defendants  in  support  of  it  is  taken  as 
true  that  neither  it  nor  any  part  ol  it  consti- 
tuted a  defence  to  this  action  if  the  allegations 
of  the  petition  are  true. 

'The  defendants'  third  defence  alleges  that 
the  probate  court  at  no  time  before  the  com- 
mencement of  this  action  fixed  or  determined 
any  amount  due  to  the  plaintiff  as  legatee 
under  said  will,  nor  did  it  order  any  distribu- 
tion of  any  of  the  assets  to  the  saicl  plaintiff. 

"  I  say  also  on  this  defence,  that  if  it  is  all 
true  that  it  constitutes  no  defence  to  this  ac- 
tion if  the  allegations  of  plaintiffs  petition 
are  true." 

In  the  court  of  common  pleas,  a  verdict  and 
judgment  were  rendered  for  plaintiff  in  the 
form  following : 

"And  thereupon,  after  verdict  and  before 
judgment,  came  the  defendants  and  filed  their 
motion  for  a  new  trial  of  this  cause,  which  is 
heard  by  the  court  and  overruled,  to  which 
rulinff  the  defendant  excepts.  It  is  therefore 
considered  tJb&t  the  state  of  Ohio  do  recover  of 
the  said  defendants  the  sum  of  four  thousand 
dollars  damages,  and  the  costs  of  this  suit  to  be 
taxedj  for  the  benefit  of  the  i)laintiff.  Amelia 
A.  Mighton,  and  all  others  interested  in  the 
estate  of  Robert  Dawson,  deceased,  late  of  the 
county  of  Cuyahoga,  ana  that  execution  issue 
to  collect  the  same.  And  it  is  further  ordered 
that  execution  issue  against  the  defendants, 
James  W.  Dawson  and  Martin  B.  Dawson  as 

8rincipals,  and  against  Francis  Tryon  and 
^bert  Tryon  as  sureties." 

On  petition  in  error  to  the  district  court  by 
defenoants,  the  foregoing  judgment  was  se- 
cured ;  and  this  proceeding  is  prosecuted  to  re- 
verse the  judgment  of  the  district  court. 

McIlvains,  J. 

The  plaintiff  seeks  to  defend  her  action  and 
judgment  in  the  court  of  common  pleas  under 
sections  184  et  sea.  of  the  act  of  March  23, 
18^,  "  To  provide  for  the  settlement  of  the 
estates  of  deceased  persons."  Section  184  is 
as  follows:  "When  it  shall  appear  to  the 
court,  on  the  representation  of  any  person  in- 
terested in  the  estate  of  any  deceased  testator 
or  intestate  that  the  executor  or  administrator 
has  failed  to  perform  \^i»  duty  in  any  other 
partiQulur  than  those  above  specified  in  the 
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two  preceeding  flections,  the  court  may  au- 
thorize any  creditor  next  of  kin,  legatee  ad- 
ministrator de  b<mi8  non  or  other  person  ag- 
grieved by  such  maladministration  to  bring  a 
suit  on  tne  bond."  The  two  preceding  sec- 
tions provide  for  an  action  on  tne  bond  by  a 
creditor,  legatee,  widow,  or  distributee,  for  his 
or  her  own  use,  after  the  amount  of  his  or  her 
claim  has  been  ascertained  and  payment  on 
demand  is  refused.  Section  185  directs  that 
the  suit  authorized  under  section  184,  shall  be 
brought  in  the  court  in  which  the  bond  is 
filed,  either  in  the  mode  directed  by  the  act 
entitled  ''an  act  pointing  out  the  manner 
in  which  suits  may  oe  prosecuted  on  the  bonds 
of  executors,  administrators  and  officers,  or  it 
may  be  prosecuted  by  bill  in  chancery,  in  the 
name  of  the  person  entitled  to  the  action." 
And  section  186  provides  that  if  the  action  be 
brought  for  any  other  breach  of  the  condition 
of  t|e  bond«  than  neglect  to  pay  a  creditor, 
legatee,  widotv  or  distributee  as  provided  in 
sections  182  and  183,  execution  may  be  or- 
dered in  the  name  of  the  state,  for  the  full 
value  of  all  the  estate  of  the  deceased  that 
shall  have  come  into  the  hands  of  the  execu- 
tor or  administrator,  and  for  which  he  shall 
not  satisfactorily  account,  and  section  187  pro- 
vides that  all  moneys  made  on  such  execution 
shall  be  paid  over  to  the  rightful  executor  or 
administrator,  other  than  tne  executor  or  ad- 
ministrator sued  and  shall  be  assets  to  be  ad- 
ministered according  to  law. 

On  the  other  side  and  in  support  of  the 
judgment  of  the  district  court  it  is  claimed 
that  the  sections  of  the  executors  and  admin- 
istrators' act  above  referred  to,  and  the  action 
thereby  authorized,  have  been  superseded 
by  subseauent  legislation. 

The  subsequent  legislation  refevred  to  is  the 
creation  of  the  probate  court  by  constitutional 
provision  and  the  transfer  to  it  from  the  court 
of  common  pleas  of  probate  jurisdiction, 
whereby  the  probate  court  became  invested 
with  exclusive  power  to  grant  and  revoke  let- 
ters testamentary  and  of  administration, 
and  to  direct  and  control  the  conduct  and  set- 
tle the  accounts  of  executors  and  administra- 
tors and  to  order  the  distribution  of  estates. 
Act  of  March  14,  1853,  regulating  probate 
courts.  Also  section  25  of  the  civil  code  of 
1862,  providing  that  ''every  action  must  be 
prosecuted  in  the  name  of  the  real  party  in 
interest,  except  as  otherwise  provided  in  sec- 
tion 27."  And  also  section  566  of  the  code  in 
relation  to  actions  on  official  securities  sub- 
stituted for  the  act  referred  to  in  section  185  of 
the  administration  act  aspointingout  the  man- 
ner in  which  suits  may  be  prosecuted  on  the 
bonds  of  executors, administrators  and  officers, 
which  was  repealed  at  the  same  time  by  title 
20  of  code.    This  section  provides  omy  for 


actions  on  official  bonds  for  the  benefit  of  the 
plaintiff  differing  widely  from  the  action 
under  review. 

Clearly  the  provisions  of  the  executors  and 
administrators  act  relied  upon  by  plaintiff 
have  not  been  expreSFly  repealed.  And  it  is 
also  clear  that  no  similar  remedv  for  the  ben- 
efit of  the  estate  has  been  provided  by  subse- 
quent legislation.  There/ore  it  cannot  be  said 
that  they  have  been  repealed  by  necessary 
iirplicatibn.  Indeed  section  184  was  re-enac- 
ted as  section  6212  of  the  revised  statutes,  and 
no  one  will  aissume  that  any  other  remedy 
given  by  law  upon  the  bond  of  an  executor 
or  administrator  was  thereby  taken  away  on 
the  ground  of  inconsistency.  This  view  of 
the  case  is  entirely  consistent  with  the  case  of 
Dawson  v.  Dawson,  25  Ohio  8t  443. 

It  is  claimed  that  plaintiff  could  not  prose- 
cute the  action  in  her  own  name.  In  so  far 
as  this  objection  rests  on  the  argument  that 
an  administrator  de  bonis  non  alone  can  main- 
tain such  action  for  the  benefit  x)f  the  estate, 
the  statute  itself  is  a  sufficient  answer.  The 
difficulty  in  administering  the  amount  recov- 
ered as  assets  of  the  estate  was  sufliciently  ex- 
plained for  the  purposes  of  this  case  i  n  the  opin- 
ion of  Ranney,  J.  in  the  case  of  The  State  v. 
Cutting,  2  Ohio  St.  1. 

It  is  said,  the  action  should  have  been  in 
the  name  of  the  state,  the  payee  of  the  bond. 
Admitting  that  the  action  might  have  been 
in  the  name  of  the  ptate,  and  that  such  would 
have  been  the  better  practice,  my  brethren  are 
of  opinion,  the  judgment  being  right,  that 
no  prejudice  resultea  to  defendants  for  which 
it  ought  to  have  been  reversed.  My  own 
jodgment  is  that  the  suit  in  the  name  of  the 
plaintiff  was  expressly  authorized  by  the  stat- 
ute. She  was  authorized  under  section  184, 
"to  bring  a  suit  on  the'  bond."  By  section 
185  she  was  authorized  to  sue  in  the  mode  di- 
rected by  a  particular  statute  or  to  prosecute 
it  by  biU  in  chancery  in  her  own  name.  By  the 
code,  the  distinction  between  actions  at  law 
and  suits  in  chancery  was  abolished.  This 
related  to  matter  of  form  only.  The  civil  ac- 
tion of  the  code  was  substituted  for  actions  at 
law  and  suits  in  chancery.  If  before  the  code 
the  plaintiff  was  authorized  to  bring  such  suit 
in  her  own  name  in  chancery,  since  the  code, 
she  may  do  the  same  thing  in  a  civil  action. 
If,  therefore,  the  plaintiff  could  not  proeecute 
the  authorized  suit  in  her  own  name  under 
the  statute  referred  to,  or  any  bul»titaied 
statute,  we  are  bound  to  assume  that  she  in* 
voked  the  Chancery  jurisdiction  of  the  court, 
which  she  could  do  only  in  her  own  name. 

The  Court  of  Common  Pleas  did  not  err  in 
charging  the  jury  that  the  final  settlement  in 
the  Probate  Court  of  the  accounts  of  the  exe* 
cutors  as  Btated  in  the  second  defense  did   not 
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constitute  a  bar  to  plaintififs  action,  if  the  al- 
legations of  the  petition  were  true.  The  pe- 
tition charged  the  executors  with  converting 
to  their  own  use  $985.00  in  money,  a  promis- 
sory note  executed  by  Thomas  Ward  for 
$2,200.00.  also  another  note  by  Milton  and 
Chester  Purdy  for  $1,800.00  also  a  span  of  horses 
and  three  hundred  bushels  of  oats  which  came 
into  the  hands  of  the  executors,  but  which 
they  refused  to  administer  as  assets  of  the  es- 
tate. It  is  not  claimed  in  the  answer  that 
these  items  were  administered  as  assets  or  ac- 
counted for  in  the  settlement.  If  such  assets 
existed  in  the  hands  of  the  executors,  they 
can  make  no  dnal  settlement  until  this  prop- 
erty is  accounted  for.  As  far  as  this  matter 
of  defence  is  concerned  the  existence  oT  such 
assets  and  their  conversion  are"  admitted  by 
not  being  denied.  This  is  no  case  of  res  ad- 
judicata. 

The  court  of  common. pleas  was  also  right 
in  instructing  the  jury  that  it  was  immaterial 
in  the  case  that  the  probate  court  had  not, 
before  the  commencement  of  the  action,  found 
the  amount  due  to  the  plaintiff  as  legatee  un- 
der the  will. 

Such  a  finding  before  suit  is  necessary  un- 
der sections  182  and  183.  which  provide  ior  ac- 
tions on  behalf  and  for  tne  sole  benefit  of  the 
plaintiff;  but  under  section  184,  where  the 
Buit  is  for  the  benefit  of  the  estate,  it  was 
enough,  that  theplaintiff  was  a  legatee  and 
that  fact  was  suffu^iently  shown  upon  the  fape 
of  the  will. 

Some  other  questions  have  been  discussed 
by  counsel,  but  we  find  no  error  in  the  record 
of  the  court  of  common  pleas  for  which  its  judg- 
ment should  be  reversed.  Therefore  the  iudg- 
ment  of  the  district  court  is  reversed  and  that 
of  the  common  pleas  affirmed. 

[To  appear  in  38  Ohio  St.] 
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BnrOHAX  ET  AL  ▼.  HUX.    Xab.  87, 1888. 

ERBOR.~Air  Ebrob  of  Form  and  Not  op  Substakob 
IS  Not  Ground  for  Revrbsal. 

A  smnmons  and  an  order  for  the  delivery  of  specific 
personal  properly  were  issaed,  upon  a  petition,  and  a 
•Ingle  amdHvit,  daly  awoi-n  to,  annexed,  which,  in 
addition  to  a  verification  of  the  petition,  contained 
allegatlGaa  eafBdeiit  to  entitle  the  party  to  encb  ap 
Older. 

On  error  to  reverse  a  dna]  Judgment  foanded  on 
such  petition  and  order.  Held,  that  there  la  no  eab- 
atantial  •''ror  to  the  prejudice  of  the  other  party, 
wliich  will  warrant  a  revefMd,  the  error  being  one  of 
form  and  not  of  sabatance. 

Error  to  the  District  Court  of  Cuyahoga 
County. 

The  several  grounds  assigned  for  a  roversal 
of  this  judgment  have  been  considered,  but 
only  one  of  ibrem  is  reserved  for  report. 

As  to  tiiaty  the  iaots  ^re  these :    narriet  B. 


Hill  filed  her  petition  for  the  recovery  of  epe- 
cifie  personal  property,  and  for  damages  for  its 
detention.  Instead  of  a  verification  to  the 
petition  and  a  separate  affidavit  to  obtain  the 
order  of  delivery,  there  was  but  one  affidavit. 
Iqi  jt  there  is  a  statement  that  the  facts  stated 
in  the  petition  are  true,  and  an  additional 
statement  of  facts  which  is  re<][uired  by  the 
statute  to  obtain  an  order  of  delivery.  It  was 
duly  sworn  to  and  attested. 

•On  this  a  summons  and  order  of  delivery 
was  issued  and  served.  The  property  was 
seized  and  delivered  to  the  plaintiffon  her 
complying  with  the  statute.  The  defendants 
made  a  motion  to  set  aside  the  service  of  pro- 
cess and  strike  the  petition  from  the  files  for 
two  reasons : 

1.  There  was  no  petition  verified  as  required 
bv  law. 

9  

2.  There  was  no  affidavit  for  replevin. 
This  motion  was  overruled  and  exception 

was  taken.  A  judgment  was  rendered  for  the 
plaintiff.  To  reverse  a  judgment  of  the  dis- 
trict court  affirming  this  judgment  is  the  case 
now  here. 

Mix,  N6ble  &  White  for  plaintiff  in  error 

Groot  &  Blandin  for  defendants  in  error. 

Johnson,  J. 

1.  As  to  the  verification  of  the  petition,  it 
is  in  due  form  and  properly  sworn  to.  If  it  is 
defective,  it  is  because  the  affidavit,  in  addi- 
tion to  the  proper  averment  as  a  verification; 
contains  additional  allegations  to  entitle  the 
affiant  to  an  order  of  delivery  tflso. 

As  a  verification  this  additional  matter 
may  be  regarded  as  surplusage.  It  does  not 
vitiate. 

2.  It  is  said  there  is  no  affidavit  which  enti- 
tles the  plaintiff  to  an  order  of  delivery.  It 
is  conceoed  that  the  affidavit  filed  contains  all 
the  necessary  statements  to  authorize  the  issue 
of  an  ordeY  of  delivery,  but  the  claim  is  there 
-should  be  a  separate* affidavit,  and  that  one 
affidavit  which  is  good  both  as  a  verification 
and  for  an  order  of  deli  vf»ry,  renders  the  process 
issued  thereon  void.  It  is  the  bctte  practice  to 
file  a  separate  affidavit*  and  a  departure  should 
not  be  encouraged.  Here,  however,  the  petition 
is  good  in  form  and  substaixce,  and  the  affidavit 
contains  all  the  facts  and  is  in  due  form  neces- 
sary to  a  verification,  and  also  such  additional 
facts  as  are  re(}uired  to  entitle  the  plaintiff  to 
an  order  of  delivery.  It  is  properly  sworn  to. 
This  departure  from  the  better  practice  is  in  a 
matter  of  form  and  not  of  substance.  There 
is  no  substantial  error  to  the  prejudice  of  the 
plaintiff  in  error,  which  will  authorize  or 
warrant  a  reversal.  Revised  statutes,  section 
6115. 

Judgment  affirmed. 

[To  appear  %n  88  Ohio  8t] 
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BAOH  ▼.  THB  8TATB.    Xaroh  6, 1888. 
TuRY~A   Special    Vknirb  Cannot   bb  Ordbrbd 
Against  Objection  ov  Defendant  whbbb  Regu- 
lar Panel  n  Exhausted. 

Upon  the  trinl  for  a  capital  offense,  the  first  thirty- 
six  perHons  summoned  who  answer  to  their  names, 
and  who  are  witliout  the  disqualifications  named  in 
Sections  7268  of  tlie  revised  stalutes,  conntiiute  tlie 
panel  from  which  the  jury  for  the  trial  of  the  caase  is 
to  be  oluiseij ;  but  if  so  many  of  this  number  be  set 
aside  on  challenge  as  will  not  leave  twelve  persons 
competent  to  serve,  the  vacancirs  so  c*au)^ed  must  be 
filieu  in  the  manner  directed  by  Se(*tion  7275,  as 
ammended,  77  O.  Ij.  181.  And  it  is  error  for  the  court, 
against  theob]fM!tiou  of  the  prisoner,  to  order  aHperial 
venire  to  issue  for  perscms  to  till  such  vacancies  whose 
names  are  lo  be  drawn  from  the  Jury  box. 

Error  to  the  Court  of  Common  Pleas  of 
W(M)d  County. 

The  plaintiff  in  error  wias  indicted  nnd  con- 
victed in  the  court  of  common  pleas  uf  the 
crime  of  murder  in  the  first  degree,  and  -sen- 
tenced to  suffer  death. 

At  the  trial,  while  a  jury  wOs  being  im- 
panelei},  and  thirty-five  men  having  the  quali- 
ncation  of  iurors  had  answered  to  their  names, 
the  accusea  moved  the  court  to  have  the  panel 
filled  by  drawing  from  the  box  a  sufHcient 
number  of  names.  The  court  thereupon  or- 
dered twelve  ballots  to  be  drawn  from  the  box 
and  directed  a  venire  to  issue  for  the  persons 
whose  names  were  drawn.  Thus  the  requisite 
number  of  thirty-six  wns  obtained.  This 
number  was  exhausted  by  challenges,  peremp- 
tory and  for  cause,  and  also  the  remaining 
names  upon  the  special  venire.  The  court 
therefore,  against  tne  objection  and  exception 
of  the  accused,  ordered  another  special  venire 
to  issue  fur  twenty  additional  names  to  be 
drawn  from  the  box.  By  this  means,  the 
panel  was  filled.  The  iccused,  having  ex- 
nausted  his  peremptory  challenges,  challenged 
one  Amos  Twine,  one  of  the  twenty  for  whom 
the  special  venire  had  been  issued,  for  cause 
that  he  had  not  been  properly  selected  to 
serve  as  a  juror;  but  the  court  overruled  the 
challenge  and  piermitted  said  Twine  to  serve 
as  a  juror  up)on  the  trial.  To  this  the  defend- 
ant excepted. 

LONGWORTH,  J. 

The  method  for  impaneling  juries  for  the 
trial  of  capital  causes  is  provided  by  Sections 
7267,  7268,  7269,  7270  and  7275  of  the  revised 
statutes;  the  last  named  section  having  been 
amended,  77  0.  L.  181.  Sections  7267  and  7268 
provide  for  the  summoning  of  thirty-six 
persons,  having  the  qualifications  of  jurors, 
who  are  to  constitute  a  panel  from  which  to 
select  a  jury  for  the  trial  of  the  cause.  Should 
thirty-six  such  persons  not  be  present,  a  spe- 
cial venire  may  be  issued  by  the  court  of  its 
own  motion,  and  upon  motion  of  defendant, 
shall  be  issued,  for  a  sufficient  number  to 
make  the  full  panel  of  tbirty-sis;^  This  is 
directed  by  Section  7269  1 


From  this  number  so  obtained  the  petit 
jury  is  selected ;  provided  a  sufficient  number 
remain  after  all  challenges,  peremptory  and 
for  cause  have  been  exhausted.  Shoula  this 
however  not  be  the  case,  all  vacancies,  so 
caused,  must  be  filled  in  the  manner  pointed 
out  by  Section  7275  ns  amended,  either  from 
the  by-standers,  or,  if  demanded  by  the  ac- 
cused, by  a  special  venire  containing  names 
selected  by  the  court. 

That  the  jury  shall  be  chosen  as  provided 
by  statute,  thc*accu.sed  has  a  perfect  right  to 
insist ;  and  it  was  clfarly  error  on  the  part  ol 
the  court,  against  his  objection,  to  order  the 

Sancl  filled  by  persons   whose  names  were 
rawn  from  the  box. 
Judgment  reversed. 
[To  appear  in  38  Ohio  St.] 
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STATE  ex  rel  v.  HIirDEBBOir.    Eeb.  t7,  ISU. 

Ordinances    Graktino    Right    or    Frakchisx.— 
BiAKDAXUR  Will  Not  Lis,  Whsn. 

1.  A  prellininRiy  ordinance,  passed  pursuant  to  a 

? general  ordinaucro  of  the  City  Council  of  Cinciniiati 
or  establishinf;  street  railroad^.  deniffnatinK  a  route 
for  a  propri8<'d  street  rallniaci  and  cUreotltig  the 
city  clerk  to  advertise  for  xeiiled  proposnls  to  couNtnict 
and  operate  such  road,  is  not  an  oruintmee  creating  a 
right,  or  gnuiting  a  franchise,  or  involving  the  ex- 
penditure of  money,  in  tliesonso  in  wfiieh  those  terms 
are  used  in  sfictitm*  1(106  of  tiie  Revised  Statuti*s.  and 
does  not  require  the  approval  of  the  mayor  of  said 
city  liefore  it  takes  eflVn*t. 

2.  Mandamus  will  not  Ho  upon  the  relation  ofaeifl- 
xen  and  owner  <if  landabattlng  upon  a  street  through 
which  Knid  line  of  nillrond  would  pass  If  ctonstrurted. 
to  compel  the  city  iHerk  to  make  llie  advertisement 
required  of  him  by  tlie  onlinauce,  when  he  wrougfnlly 
refuses  or  ueglects  so  to  do. 

Error  to  the  District  Court  of  Hamilton 
count}'. 

On  June  11, 1881,  Nathaniel  Caldwell  filed 
with     the    Board    of     Public      Works     of 
Cincinnati,  and  with  the  city  clerk,  for  the 
common  council,  an  application  t^  construct 
and  operate  a  line  of  street  railroad  in   that 
city,  to  be  known  as  ''Route  20,"  under  the 
provisionsof  sections  one  and  twoof  the  general 
ordinance  for  the  operation  and  government  of 
street  railroads  then  in  force.    The  board  of 
public  works  thereupon  transmitted  to  coun- 
cil an  ordinance  designating  the  route  so  ap- 
plied for,  and  reouiriuK  the  city  clerk  to  ad- 
vertise for  sealeci  projiosals  to  construct  aud 
operate  S(iid  railroad,  and  with  a  recommen- 
dation that  it  be  pa.ssed.    On  the  24th  of  Feb- 
ruary following,  this  ordinance  was  finally 
passed.    This  ordinance,  however,  was  not  ap- 
proved by  the  mayor,  and,  coming  up  again 
in  council  for  reconsideration,  failra  to  pass  by 
the  requisite  majority.    The  city  clerk,  being 
of  opinion  that  the  ordinance  was  of  no  force, 
by  reason  of  the  mayor's  failure  to  approve  it, 
refused  to  advertise  for  proposals  to  oonstraot 
and  operate  the  road.    To  compel  him  to  do  so  n 
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Eroceeding  in  mandamus  was  instituted  in  the 
'istrict  Court  of  Hamilton  County,  upon  the 
relation  of  John  R.Meyer,  a  citizen  of  Cin- 
cinnati, and  the  owner  of  land  abutting  upon 
Dalton  avenue,  one  of  the  streets  upon  wliich 
it  was  proposed  to  locate  and  construct  this 
line. 

Upon  trial  that  court  rendered  judgment  for 
defendant,  to  Veview  which  judgment  the 
present  proceeding  in  error  is  prosecuted  be- 
fore us. 

Long  WORTH,  J.    ' 

The  correct  disposition  of  this  case  depends 
upon  the  true  effect  and  scope  of  the  ordinance 
designating  the  route  and  directing  the  clerk 
to  advertise  for  proposals.  If  it  falls  within 
that  class  of  ordinances  which,  to  be  of  any 
validity,  requires  the  approval  of  the  mayor, 
it.  is  plain  that  the  judgment  in  defendant's 
favor  was  right.  The  statute  regulations  upon 
this  subject  are  found  in  Section  1666  of  the 
Revised  Statutes  which  is  as  follows : 

"  Sec.  1G66.  The  votes  of  a  majority  of  ail 
the  members  elected  to  each  board  of  the  com- 
mon council  shall  be  necessary  to  pass  any  or- 
dinance, resolution,  or  order  in  which  an  ex- 
penditure of  money  is  involved,  or  the  ap- 
proval of  a  contract  for  tne  payment  of  money, 
or  for  granting  a  franchiso,or  creating  aright, 
or  for  the  purchase,  lease,  sale,  or  transfer  of 
property,  which  shall  have  passed  both  boards 
of  the  common  council  in  separate  session 
(except  such  as  levying  special  taxes  for  tlie 
improvement  of  streets),  snail,  before  it  takes 
effect,  be  presented,  duly  certfied  by  the  clerk, 
to  the  mayor  of  the  city  for  his  approval." 

That  tne  ordinance  in  question  does  not 
grant  a  franchise  is  manifest;  it  does  not 
purport  to  do  so,  nor  is  any  grantee  named  to 
recieve  it.  Counsel  have  argued  with  much 
ingenuity  that  it  creates  a  right,  and  there- 
upon comes  within  the  section  quoted^  but  we 
are  wholly  unable  to  coincide  with  this  posi- 
tion for  reasons  which  will  be  stated  further 
on. 

Our  chief  diflSculty  lies  in  the  Question 
whether  it  involves  the  expenditure  of  xfioney. 
That  it  may  remUt  in  the  expenditure  of 
money  is  probable  if  not  certain,  since  it  directs 
an  advertisement  in  the  public  journals :  yet 
we  think  that  it  is  not  every  ordinance  wnich 
may  possibly  or  even  necessarily  reevU  in  the 
expenditure  of  money  that  can  properly  be 
said  to  invohe  the  expenditure  of  monev,  in  the 
sense  in  which  that  term  is  used  in  the  stat- 
ute. It  will  be  observed  that  in  the  section 
quoted  ordinances  providing  for  the  purchase 
<n  property  are  expressly  provided  for.  and 
thus  in  a  manner  distinguished  from  ordi- 
nances in  which  an  expenditure  of  money  is 
involved ;  and  yet  surely  such  contracts  must 
oAen  remit,  at  some  time,  in  the  expenditure 


of  money.  Ordinances,  resolutions  and  orders 
approving  contracts  for  the  payment  of  money 
are  likewise  specially  and  separately  men- 
tioned. We  think  a  proper  application  of  the 
maxifn:  "  Verba  gmerodia  restringuntur  ad  ha- 
bilikitem  m,"  warrants  the  conclusion  that  it 
was  not  the  legislative  intent  to  bring  within 
the  statute  ordinances  which  do  not  di- 
rectly involve  the  expenditure  of  money. 
Indeed,  it  might  be  said  that  most  ordinances, 
orders  and  resolutions  passed  by  council  in 
some  manner  result  in  the  expenditure  of 
money.  For  example  a  resolution  declaring 
a  public  improvement  necessary  must  be  ao- 
vertised,  and  yet  we  never  heard  it  claimed 
that  such  a  resolution  requires  the  approval 
of  the  mayor  before  it  takes  effect. 

An  inspection  of  the  general  ordinance  (Sec. 
3,)  which  is  set  forth  in  the  record,  further 
shows  that  the  successful  competitor  is  re- 
quired to  pay  to  the  city  auditor  $100  *to 
cover  the  expenses'of  printing  and  publishing 
the  necessary  resolutions,  notices  and  ordi- 
nances." If  among  these  is  included  the  or> 
dinance  in  question,  then  possibly  it  may 
never  even  result  in  the  expenditure  of  money. 

Without  attempting  here  to  draw  a  definite 
line  between  those  ordinances,  orders  and  res- 
olutions which  do,  and  those  which  do  not,  re- 
quire the  mayor's  approval,  we  are  content 
with  saying  that  this  ordinance  did  not. 

Such  beins  our  conclusion,  it  follows  that  it 
became  the  duty  of  the  clerk,  under  the  ordi- 
nance, to  advertise  for  sealed  proposals,  which 
he  has  not  done.  Can  he  be  compelled  by 
mandamus  to  perform  this  duty,  upon  the  re- 
lation of  a  citizen  and  owner  of  property  upon 
the  line  of  the  proposed  railroad?  As  regards 
the  degree  of  interest  on  the  part  of  the  rela- 
tor requisite  to  make  him  a  proper  party  on 
whose  information  the  proceedings  may  be  in- 
stituted, a  distinction  is  taken  between  cdses 
where  the  extraordinary  aid  of  a  mandamus 
is  invoked,  merely  for  the  purpose  of  enforc- 
ing or  protecting  a  private  right,  unconnected 
with'  the  public  interest,  and  those  cases  where 
the  purpose  pf  the  application  is  the  enforce- 
ment of  a  purely  puolic  right,  where  the  peo- 
ple at  large  are  the  real  parly  in  interest. 
And,  while  the  authorities  are  somewhat  con- 
flicting, yet  the  decided  weight  .of  authority 
supports  the  proposition  that  where  the  relief 
is  sought  merely  for  the  protection  of  private 
rights,  the  relator  must  snow  some  personal  or 
special  interest  in  the  subject  matter,  since 
he  is  regarded  as  the  real  party  in  interest 
and  his  rights  must  clearly  appear.  On  the 
other  hana,  where  the  question  is  one  of  pub- 
lic right  and  the  object  of  the  Ynundamus  is  to 
procure  the  enforcement  of  a  public  duty,  the 
people  are  regarded  as  the  real  pi^rty,  and  the 
relator  wed  not  show  that  be  has  any  legal  or 
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special  interest  in  the  result,  it  being  suffi- 
cient to  show  that  he  is  a  citizen  and  as  such 
interested  in  the  execution  of  the  laws.  See 
High  on  Ex.  Rem.  J  431  et  9eq;  Tappine  on 
Mandamus  p.  28;  Railroad  v.  Hall  91.  IJ.  S. 
343.354. 

For  the  purposes  of  this  opinion  we  are  wil- 
ling to  admit  that,  if  the  relator  has,  under 
this  municipal  legislation,  the  right  to  insist, 
as  against  the  citj',  that  '^  Route  20"  shall  be 
constructed  and  established,  then  the  writ 

Eroperly  lies  upon  his  relation.  On  the  other 
and  we  consider  it  clear  that,  if  a  lawful  dis- 
cretion exists  in  the  council  to  grant  or  to 
withhold  the  franchise,  then  such  discretion 
cannot  be  directly  or  indirectly  destroyed  or 
limited  by  the  writ  of  mandamus.  Bee  ex 
parte  Black  1,  Ohio  St.  30.  This  brings 
us  again  to  the  consideration  of  the  scope  and 
effect  of  the  ordinance  under  discussion.  It 
will  be  noticed  that  no  statute  is  found  requir- 
ing any  advertisement  for  proposals  as  therein 
provided  for.  The  ordinance  is  passed  by 
council  under  a  self-imposed  rule  contained  in 
their  own  general  ordinance,  which  they  are 
at  liberty  to  change  or  repeal  at  any  time. 
It  is  manifest  that  the  object  of  such  adver- 
tisement is  simply  and  solely  to  advise  coun- 
cil upon  what  terms  such  route  may  be  con- 
structed and  operated,  and  to  enable  that  body 
to  grant  the  franchise  to  the  person  or  com- 

fany  best  able  to  subserve  the  public  interests, 
t  might  be  that  no  proposals  would  be  re- 
ceived, in  which  case  it  is  probable  that  the 
route  would  never  be  constructed  .and  it  might 
be  that  the  proposals  received  would  be  of  such 
a  character  that  council  would  decide  not  to 
award  the  franchise  to  any  one.  At  least  it  is 
certain  that  the  mere  passage  of  this  ordinance 
and  the  publication  oran  advertisement  under 
it  in  no  manner  binds  the  city  to  see  that 
such  a  railroad  route  shall  be  constructed  and 
operated.  Council  might  in  its  wisdom-  stop 
there  and  refuse  to  take  further  steps ;  nor 
could  it  be  claimed  for  a  moment  that  manda- 
mus would  lie  to  compel  any  act  upon  itis  part. 
We  are  not  now  considering  what  would  be 
the  case  had  council  grantea  the  franchise  and 
provided  for  the  construction  of  the  road. 
What  would  he  the  relator's  rights  in  such  a 
state  of  afi'airs  it  is  unnecessary  to  discuss. 
Suffice  it  to  say,  that  the  publication  of  the 
advertisement  for  prop)osal8  would  invest  him 
with  na  right  whatever  against  the  city  or 
any  of  its  officers  or  against  any  person  or 
company.  How  then  can  he  ask  this  order 
against  the  city  clerk?  He  is  an  officer  of 
council  and  bound  to  obey  its  orders.  If  he 
fails  to  do  so  that  body  is  by  no  means  power- 
less; but  if  it  is  satisfied  what  business,  we 
ask,  is  it  of  any  other  person  ?  I  cannot  com- 
plain of  your  agent  because  be  has  not  per- 


formed his  duty  toward  you  in  a  matter  in 
which  -I  have  no  interest  and  where  you  are 
satisfied.  Were  this  writ  asked  upon  the  re- 
lation of  the  city  against  its  officer,  the  case 
mi^ht  be  otherwise,  but  the  city  is  not  com- 
plaining. 

We  are  unable  to  see  that  any  right  of  the 
relator  has  been  invaded  or  postponed,  or  to 
find  interest  in  him  which  would  be  legally 
aflected  by  granting  him  the  relief  prayeofor. 
The  district  court  properly  refused  the  writ. 

J^.'^gment  affirmetl. 

[To  appear  in  38  Ohio  St.] 
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8EVLTZ  ▼.  CAXBBIBOS.    lUreh  6,  18SS. 
CBXxniAL  IfAW.— DfiFUfmnir  of  Pknal  OFFBirav, 
Whbthsb  in  Statute,  or  ORniNANCB,  ob  By-Law, 
Must  Be  Stkictlt  Construed. 

1.  Where  an  act  is  made  panlahable  by  fine  and  im- 
priaonment,  the  words  in  which  the  offonae  is  dffin**d 
and  punishment  prescribed  mast  be  strictly  oonsrued, 
whether  they  are  found  in  a  statute,  or  an  ordinance, 
or  by  law. 

2.  General  words,  foltowinff  particular  and  specific 
words,  rouHt.  as  a  general  rule,  be  ooniined  to  things 
of  the  same  kind  as  thosA  specified. 

S.  In  an  ordinance  prohibiting  saloon  keepe«v  from 
permitting  at,  In  or  about  the  doorR,  windowa,  open- 
inics,  or  in  the  interior  of  their  saloops,  "any  bund, 
screen,  painted  or  frosted  glass,  shade,  curtain,  or 
otlier  device,'*  the  words  '*  other  device  "  do  not  em- 
brace a  board  partition  between  different  niomsol  a 
building,  such  partition  extending  from  floor  to  ceU- 
ing,  fastened  in  the  usual  manner,  anii  intended  by 
the  owner,  when  he  .placed  it  in  the  building,  as  a  pre^ 
manent  accession  to  the  realty. 

Error   to  the  District  Court  of  Guernsey 
County. 

By  an  ordinance  of  the  town  council  of  the 
incorporated  village  of  Cambridge,  adopted 
May  6,  1878,  and  which  took  effect  on  the 
same  day,  it  was  ordained  'Vthat  it  shall  be 
unlawful  for  any  person  or  persons,  the  owner 
or  owners,  agent  or  agents,  occupant  or  occu- 
pants of  any  house,  shop,  room,  D(K)th,  arbor, 
cellar  or  place  where  ale,  beer  or  porter  is  sola 
or  furnished  to  be  drank,  or  any  place  of  ha- 
bitual resort  for  tippling  or  intemperance,  or 
where  intoxicating  liquors  are  sold  or  fur- 
nished for  such  tippling  or  iiitem}>erance,  to 
permit  at,  in  or  about  the  doors,  windows  or 
other  openings  of  said  premises,  or  in  the  in- 
terier  of  any  house,  shop,  room,  booth,  arbor, 
cellar  or  place  where  intoxicating  lic^uors  are 
sold  or  drank,  anv  blind,  screen,  painted  or 
frosted  glass,  shacfe,  curtains,  or  other  device, 
to  prevent  a  free  and  unobstructed  view  from 
the  outside  of  said  premises  of  the  interior  of 
the  same." 

The  marshal  of  the  village  was  made  an  in- 
former as  to  the  violations  of  the  ordinance, 
and  fine  and  imprisonment  were  the  prescribea 
punishments. 

The  ordinance  was  passed,  it  is  claimed, 
under    authority    of   the    innnicipal    code, 
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amended  72  Ohio  L.  107,  which  conferred  on 
the  village  power  ''  to  regulate  ale,  beef  Itftrd 
porter  bouses  or  shops."  by  ordinance,  and  en- 
force such  order  by  one  and  impristonmeut. 
66  Ohio  L.  167;  76  Ohio  L.  198,  283;  Rev. 
Stats.  §§1692,  1861-1869;  78  Ohio  L.  254. 

Uerman  Shultz'was  arrested  June  13,  1878, 
on  a  warrant  issued  on  an  affidavit  which, 
omitting  caption,  signature  of  affiant  ana 
jurat,  was  as  follows : 

"  Before  me,  William  M.  Farrar,  mayor  of 
said  incorporated  village,  personally  came  E. 
M.  Stottlemire,  who  being  duly  sworn  accord- 
ing to  law,  deppseth  and  saith  that  Herman 
Shultz,  late  of  the  incorporated  village  of 
Cainbridge,  on  or  about  the  thirteenth  da}'  of 
June,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy-eight,  at  the  in- 
corporated village  of  Cambridge  aforesaid,  did 
unlawfull}r  at  and  in  the  interior  of  a  certain 
room  within  the  incorporated  village  of  Cam- 
bridge, Ohio,  where  ale,.beer,  porter  and  other 
kinos  of  intoxicating  liquors  are  sold  and  fur- 
nished Vo  be  drank,  and  did  permit  a  certain 
device^  called  a  partition,  to  be  and  remain  so 
as  to  prevent  a  free  and  unobstructed  view 
from  the  outside  of  said  premises  of  the  in- 
terior of  the  same,  contrary  to  the  provisions 
of  the  ordinance  of  Ma^  6,  1878,  and  this  de- 
ponent doth  verily  believe  that  the  said  Her- 
man Shultz  is  guilty  of  the  fact  charged,  and 
further  this  deponent  saith  not." 

Shultz  pleaded  not  guilty,  and  on  the  trial 
the  facts  were  shown  to  be  as  follows : 

"The  complainant,  to  maintain  the  issue 
on  its  part,  introduced  testimonv  showing 
that  before  and  since  the  passage  o^  said  ordi- 
nance the  defendant,  with  his  family,  resided 
in  a  building  owned  by  his  wife,  situated  on 
the  norlh-east  corner  of  Main  and  Walnut 
streets  in  said  village  of  Cambridge;  that 
said  building  is  a  one-story  frame  with  south 
end  facing  on  Main  street,  and  extending 
back  nortn  upon  Walnut  street  about  forty 
feet.  The  eiia  fronting  upon  Main  street  con- 
sists principally  of  glass  doors  and  windows, 
the  interior  Deing  divided  in  to  several  rooms  by 
partitions,  the  said,  rooms  being  twelve,  thir- 
teen and  fifteen  feet  square  respectively.  The 
first  and  second  rooms  are  occupied  as  a  beer 
saloon,  carried  on  by  defendant  and  his  wife, 
and  where  ale,  beer  and  native  wines  are  sola 
by  them,  and  one  or  more  rooms  back  of  these 
are  used  as  lunch  and  dining  rooms.  A  coun- 
ter runs  from  the  front  window  on  the  east 
side  of  the  front  room  back  into  the  next  room, 
with  a  space  between  this  counter  and  the 
east  wall  of  the  building,  a  partition  made  of 
boards  extending  from  the  west  wall  to  and 
covering  the  counter,  and  is  built  from  the 
floor  to  the  ceiling,  with  a  door  near  the  cen- 
ter by  which  to  pass  from  the  front  to  the 


next  room.  The  beer  and  other  liquors  are 
kept  in  the  front  room,  behind  the  counter, 
and  are  sold  and  drank  sometimes  at  the  coun- 
ter in  the  f^ont  rooiki,  and  sometimes  carried 
to  customers  in  the  second  and  third  rooms, 
where  tables  and  chairs  are  provided  for  their 
use,  and  where  the  beer  and  other  liquors  pro- 
vided are  drank,  and  which  rooms  are  more 
frequently  used  for  that  purpose  that  the  front 
room,  access  being  hacf  to  said  second  and 
third  rooms  either  from  the  front  room  or  from 
Walnut  street  by  a  door  leading  into  the 
second  room,  and  there  is  one  in  that  room 
facing  on  Walnut  street  without  a  blind;  that 
prior  to  the  passage  of  said  ordinance  a  brge 
screen  was  kept  in  the  front  room  which  ob- 
structed the  view  from  Main  street  to  the 
place  where  customers  stood  in  drinking  at 
the  counter ;  and  blinds  were  used  at  the  uout 
windows  for  the  same  object,  all  of  which  have 
been  removed  since  its  passage.     That  the 

{partition,  running  from  the  west  side  of  the 
ront  room  to  and  over  the  counter,  is  the  par- 
tition named  in  the  affidavit  under  which  the 
prosecution  was  instituted.  That  the  pave- 
ment in  front  of  the  buildine  on  Main  street 
is  much  more  frequently  used  by  persons  pas)B- 
ing  and  repassing  than  the  pavement  on 
Walnut  street^  anB  that  the  defendant^  has 
been  engaged  in  selling  beer,  ale  and  native 
wines  in  said  rooms,  as  hereinbefore  described, 
since  the  passage  of  said  ordinance,  and  re- 
fuses to  remove  the  said  partition ;  and  the 
defendant,  to  maintain  the  issue  on  his  part, 
offered  evidence  and  testified,  showing  that 
he  and  his  family  have  occupied  the  building 
described  sometime  prior  to  the  passage  of 
said  ordinance,  and  since  and  during  said 
time  have  used  portions  of  the  same  as  a  beer 
saloon  and  eating  house,  the  beer,  etc.,  being 
kept  in  the  front  room  behind  the  counter, 
and  sold  and  drank  there;  and  also  often 
drank  by  customers  in  the  second  and  third 
rooms,  where  it  was  .carried  to  them.  That 
the  building  had  formerly  been  used  as  a  gro- 
cery, and  when  taken  possession  of  by  de- 
fendant and  his  wife  consisted  of  one  entire 
room,  but  was  by  them  divided  into  separate 
apartments  by  partitions,  the  first  and  second 
from  the  front  being  made  of  boards,  extending 
from  the  floor  to  the  ceiling,  but  permanently 
attached  to  the  floor,  ceiling  and  wall.  That 
said  first  partition,  extending  from  the  west 
wall  to  and  over  the  counter,  was  not  origi- 
nally put  there  for  the  purpose  of  obstructing 
the  view  from  the  front,  out  to  divide  the 
room,  and  as  a  fixture,  as  the  other  partitions 
were.  That  he  had  kept  a  large  screen  near 
the  front  door,  and  had  blinds  to  the  front 
windows  to  obstruct  the  view  from  Main 
street,  up  to  the  passage  of  said  ordinance, 
and  until  he  had  notice  from  the  marshal  to 
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remove  the  same;  and  they  were  then  re- 
moved. That  persons  passing  along  the  pave- 
ment on  Walnut  street  can  see  into  the  second 
room  throhgh  the  window,  the  ddor  leading 
into  that  room  from  Walnut  street  not  having 
any  window  or  lights  in  it,  and  the  window 
not  having  any  blind  or  anything  to  obstruct 
the  view." 

The  mavor,  on  these  fincts,  found  Shults 
guiltv^  ana  assessed  a  fine  and  ordered  him  to 
8tand[  committed  until  such  fine  and  the  costs 
should  be  paid. 

The  judgment  was  afiSrmed  in  the  court  of 
common  pleas  and  district  court,  and  this  pe- 
tition in  error  is  filed  to  reverse  the  several 
judgments. 

J.  H.  Collins,  for  plaintifi"  in  error. 

1.  The  ordinance  is  not  only  unreasonable, 
but  it  is  in  conflict  with  the  policy  of  the 
state  on  the  subject.  Canton  v.  Nist,  9  Ohio 
St.  439;  Thompson  9.  Mt.  Vernon,  11  Ohio  St. 
688;  Burckholter  v.  McConelsville,  20  Ohio 
St.  308. 

2.  The  ordinance  does  not  extend  to  a  parti- 
tion. Sug.  Real  Prop.  220 ;  Clement  v.  Hamil- 
ton Co.  2  Am.  L.  Rec.  729 ;  Merchants'  Bank 
V.  Trust  Co.  1  Disney,  469,  476. 

W.  M.  Farrar,  for  defendant  in  error. 

Okey,  J. 

Where  an  act  is  made  punishable  bv  fine  and 
imprisonment,  the  words  in  which  the  offense 
is  aefi^ed  and  punishment  prescribed  must  be 
strictly  construed,  whether  they  are  found  in 
a  statute  or  in  an  ordinance  or  by-law.  And 
general  words  following  particular  and  spe- 
cific words,  must,  ordinarily,  be  confined  to 
things  of  the  same  kind  as  those  specified. 
Bishop's  written  laws,  §§  243,  246;  Hard. 
Const.  Stats.,  83;  Maxw.  Int.  Stats.  297; 
Denbow  v.  The  State,  18  Ohio,  11.  ThuQ,  in 
R.  V.  Cleworth,  4  B.  A  S.  (116  E.  C.  L.)  927, 
Cockburn,  C.  J.  said:  *' There  is  a  general 
expression,  'oth^r  person  whatsoever^'  but, 
according  to  a  well  established  rule  m  the 
oonstructipn  of  statutes,  general  terms  jfoUow- 
ing  prrticular  onea  apply  only  to  such  persons 
or  tnings  as  are  ^uKlem  generis  with  those 
comprehended  in  the  language  of  the  legisla- 
tui'e."  True,  this  rule  is  not  to  be  employed 
in  any  case  to  defeat  the  plain  intent  uf  the 
ffeneral  assembly  (Woodworth  v.  The  State, 
26  Ohio  St.  196 ;  R.  v.  Edmundson,  28  L.  J. 
212,  M.  C),  but  the  rule  seems  to  be  strictly 
applicable  here.  And,  according  to  a  general 
rule  e<)ually  applicable,  such  general  words, 
following  particular  descriptive  words,  do  not 
include  such  a  partition,  for  the  further  rea- 
son that  it  is  of  a  more  permanent  and  im- 
portant character  than  the  things  specifically 
mentioned.  lb,:  Canterbury's  case.  2  Coke, 
46b.    Obviously,  if  the  partition  nad  been 


placed  in  the  building  at  the  time  it  was 
erected,  an  attempt  to  punish  Shultz  for  fail- 
ing to  remove  such  part  of  his  house,  would 
have  been  more  usurpatioii  of  power ;  and  we 
are  unable  to  see  that  the  case  supposed  is 
materially  different  from  the  case  presented. 
We  are  perfectly  clear  that  the  woros,  *'  blind, 
screen,  painted  or  frosted  glass,  shade,  curtain 
or  other  device,"  do  not  embrace  such  a  parti- 
tion. The  further  question  presented,  that  is, 
whether  the  ordinance  is  reasonable  and  con- 
sistent with  the  policy  of  the  state  as  declared 
in  the  statutes,  we  need  not  determine. 

Judgment  reversed. 

[To  appear  in  38  Ohio  St.] 

■  ■       ■■  ■!  ■  ■   I 

Pamenn^s  Maniewai  LqWy  second  edition.  By 
John  Norton  romery,  L.  L.  D.  One  volume. 
8vo.  Sheep.  Price  14.50.  San  Francisco  : 
A.  L.  Bancroft  &  Co.    1883. 

The  gravest  questions  with  which  wise  men 
and  good  men  in  all  ages  have  battled  for 
practical  and  permanent  solution  were  proba- 
bly those  relating  to  the  relative  rights  of 
mankind,  and  a  recognition  of  and  protection 
in  the  exercise  of  these  rights,  by  the  powers 
which  make  and  administer  the  laws.    Su- 
perficial writers  have  taught,  and  superficial 
readers  have  accepted,  as  the  doctrine  oi  law 
a  certain  belief  in  a  mysterfous  fundamental 
principle  coming  out  of  the  unknown  past, 
omnipotent  in  its  power  of  self-assertion,  im- 
pregnable to  all  forces  of  oppression,  and  im- 
mutable as  fate  itself.    Liberalism  in  law,  as 
well  aa  in  matters  of  less  moment,  has  drawn 
aside  the  habiliments  with  which  supersti- 
tion  had   clothed  very  ordinary  matters  of 
cause  and  effect,  and  has  reduced  to  very 
commonplace    proportions    and    appearance 
many  things  deemed  theretofore  ihoBt  won- 
derful.   In  the  matter  of  law,  the  popular 
illusion  has  never  been  so  remarkable  as  in 
some  other  things,  for  the  reason,  probably, 
that  the  former  was  more  incomprehensible 
and  more  practical  also ;  yet  the  mark  of  the 
beast  has  been  thereon  plainly  apparent. 

That  law,  with  all  its  elements  and  ramifi- 
cations, is  but  the  natural  result  of  human 
intelligence  and  honesty  seeking  to  do  justice 
between  man  and  man  aeeording  to  iU  Ught^  is 
now  the  generally  accepted  belief  in  tlie  lib- 
eral mind,  and  not,  as  '^^aokstone  absiudly 


THE   OHIO   liAW   JOtTRKAL* 


468 


deolaiesi  a  something  which  has  existed  from 
time  immemoriali  perfect  and  complete,  yet 
nnreyealed  at  times  to  unregenerate  men. 
We  haye  been  so  ^Ipng  joined  to  our  idols 
that  we  yield  them  up  very  reluctantlyi  even 
when  they  are  showii  to  be  but  clay ;  and  we 
still  ding  to  Baal,  we  still  recognize  Black- 
stone  as  the  high  priest  of  law,  even  though 
no  celestial  fire  descends  at  his  command. 

John  Norton  Pomeroy  is  one  of  the  very  few 
law  writers  who  presents  liberalism  boldly, 
and  as  a  matter  of  course  in  his  treatment  of 
his  subjects.  He  is  one  of  the  few  who  cling 
to  common  sense  and  quotes  reason  and  logic, 
aa  taught  by  John  Austin,  more  frequently 
than  precedent  and  custom,  as  taught  by 
William  Blackstone. 

Pomeroy,  in  the  work  before  us,  like  an  able 
lawyer  presenting  his  case,  takes  the  events 
of  history  which  have  led  gradually  to  the 
development  of  law  as  it  exists  at  the  present 
day,  shorn  of  all  lumber  And  redundancy,  and 
makesr  his  argument  plain  and  convincing. 
By  ah  unbroken  chain  of  logic  of  events  the 
author  traces  the  growth  of  legal  principles 
from  the  earliest  practices  of  Anglo-Saxon, 
Germanic  and  Feudal  times,  through  the  mid- 
dle ages,  through  the  wisdom  and  barbarism 
of  Roman  jurisprudence,  on  down  to  the  most 
perfect  codes  of  procedure  in  the  present,  and 
teaches  by  inevitable  conclusion  that  the 
true- principle  of  law  is  the  crystallisation  of 
human  thought,  experience  and  civilization^ 
and  not  an  edifice  mysteriously  co-existent 
with  man  himself. 

The  authpr,  however,  we  think,  gives  in 
this  valuable  work  undue  weight  and  pre-em- 
inence to  what  is  usually  termed  <*  judicial 
legislation ;"  called  also  by  Bentham,  in  ridi- 
cule, '*  judge-made  law." 

He  certainly  goes  too  far  when  he  clothes 
the  judiciary  with  an  undoubted  power  to 
^* create**  law.  The  mistaken  belief  entertained 
by  so  many  judges  that  they  may  legislate  in 
certain  cases,  leads  to  nearly  all  conflicts  and 
confusions  of  law.  The  failure  to  discriminate 
between  creation  and  revelation  has  led,  no 
doubt,  to  this  mistaken  belief.  But  the  dis- 
cussion of  this  question  is  not  in  place  h^re. 

It  must  not  be  understood  that  this  book  is 
•imply  a  history  of  the  development  of  the 


principles  of  municipal  law.  On  the  contrary, 
the  historical  is  so  happily  blended  with  the 
practical  in  his  treatise  that  great  service  is 
rendered  the  profession  and  great  honor  re- 
flected upon  the  distinguished  author. 

Taken  altogether  this  work  on  municipal 
law  has  few  equals  and  no  superiors,  and 
ought  to  be  read,  aye  studied,  by  every  law- 
yer or  student  of  law.  B. 


Some  Experiences  in  the  L^e  cf  a  BarriMer.  By 
Mr.  Sergeant  Ballantine.  Philadelphia: 
J.  B.  Lippincott  &  Co.  Sold  by  Geo.  W. 
Gleason  &  Co.,  Columbus,  O.    1883. 

The  practice  of  law  in  England  is  so  radi- 
cally different  from  the  practice  here  that  it 
seems  like  the  working  of  an  entirely  sepa- 
rate science.  While  there  is  no  startling  in- 
cident in  the  experiences  of  Sergeant  Ballan- 
tine, yet  there  is  much  practical  information, 
many  interesting  legal  conundrums  and 
happy  solutions,  various  attacks  and  parries 
by  those  skilled  in  legal  fence,  and  many  sage 
morsels  of  wisdom,  gathered  up  and  presented 
in  attractive  form  by  this  gleaner  for  so  many 
years  in  such  fruitful  fields  as  those  within 
the  range  of  the  average  London  barrister. 
For  a  few  hours'  entertainment  while  resting 
from  the  labors  of  professional  life,  we  can 
cheerfully  recommend  this  book. 

6hi9  Sypreme  Geurt  Repevb^ 

Bov.  WiuUM  Wmn,  OMfT  /wKm. 


Bov.  W.  W.  JomoH. 
Bov.  Qwomam  W.  MoUTAon. 


H<m.  KicBOLAi  LomwoBni. 
Hov.  JOBK  W.  Okst. 


OohaiUme^  OMo,  March  6,  18S8. 
GENERAL  DOCKET  DECISIONS. 

Ko.  26.  Herman  Sbalti  v.  Incorporated  VlUafce  of 
Oambrldge.  Error  to  tbe  Dlatrioi  Conrt  of  .Ouemaey 
Connty. 

Okxt,  J. 

1.  Where  an  act  la  made  pnnlahable  by  fine  and  Im- 
prisonment, tbe  worda  In  which  the  ofTenae  ia  defined 
and  paniabment  preacribed  mnat  be  atrlctly  oon- 
atraed,  whether  they  are  found  In  a  atatnte,  or  an  or- 
dinance, or  by-law. 

2.  General  worda,  foUowlngr  particniar  and  apeciflo 
worda,  Inaat.  aa  a  general  rule,  be  confined  to  thlnga 
of  the  aame  kind  aa  thoae  spi^'ifled. 

8.  In  an  ordinance  prohibiting  aaloon-keepera  from 
permlttlnic  at,  In  or  about  the  doora,  windowa,  open- 
inga,  or  In  the  interior  of  their  aaloona,  **  any  blind, 
soraan,  paMited  or  Iroated  glaaa,  ahade,  eortaln  or 
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Other  devioe,"  the  words  "  other  device ''  do  not  em- 
hne^  a  boerd  pertitioa  between  dllTerent  rooms  of  s 
building,  sQch  pHrtilion  extending  from  floor  to  oeH- 
tng)  fastened  iti  the  usual  manner,  and  Intended  by 
the  owner,  whra  ho  platted  it  in  the  building,  as  a  per- 
manent accession  to  the  realty. 
Judgment  reversed  and  prosecution  dismissed. 

1079.  Charles  Bach  o.  State  of  Ohio.  Error  to  the 
Court  of  Common  Pleas  of  Wood  County. 

LoirowoBTK,  J.    Sdd : 

Upon  the  trial  for  a  capital  offense  the  flrst  thirty- 
six  pel  sons  summoned  who  answer  to  their  names, 
and  who  are  without  the  disqualifications  namMi  in 
seeiiona  7268  of  the  Revised  Statutes,  constitute  the 
panel  from  which  the  Jury  for  the  trial  of  the  cause  is 
to  be  chosen :  but  if  so  many  of  this  number  be  set 
aside  on  challenge  as  will  not  leave  twelve  persons 
eomnetent  to  serve,  the  vacancies  so  caused  must  be 
flllea  in  the  manner  directed  by  section  7275,  ss 
amended,  77  O.  L.  181.  And  it  is  error  -for  the  court, 
against  the  objection  of  the  prisoner,  to  order  a  special 
venire  to  issue  for  persons  to  fill  such  vacancies 
whoee  names  areto  be  drawn  from  the  Jury  box. 

Judgment  oBversed. 

12.  The  Plttsbunc,  Cincinnati  and  St.  Louis  Railway 
Co.  V.  Daniel  O.  fielskell.  Error.  Reserved  in  the 
Dttsrict  Court  of  Madison  County. 

MoIlvainb,  J.    HHd: 

An  owner  of  land  through  which  a  railroad  passes 
agreed  with  the  railroad  oompaiiy  to  maintain  end 
keep  in  repair  a  line  of  fence  on  the  south  side  of  the 
roaa.  and  the  company  agreed  to  do  the  like  on  "the 
north  side.  Aft<frwarda  the  company,  for  its  own 
convenience  in  rebuilding  a  bridge  over  a  stream 
of  water  there  situste,  removed  a  portion  of  the  fence 
on  the  south  side  of  the  road,  end,  when  the  bridge 
was  completed,  instead  of  restoring  the  portion  of 
fence  removed,  constructed,  as  a  substltiite  therefor, 
wing  fences  from  the  abutments  of  the  bridge,  over 
its  nght  of  way,  to  the  ends  of  the  old  fence,  mo  as  to 

Srevent  the  passsge.of  stock  from  tlie  adjacent  fields 
>  the  railroad.  The  portions  of  fence  thus  substituted 
for  the  part  of  the  old  fenoe  which  had  been  removed 
were  acH*epted  by  the  land  owner  as  an  indualng  fenoe 
to  his  fields: 

Bdd:  1.  By  accepting  the  new  wing  fenoea  as  a 
part  of  the  line  of  fence  inclosing  his  adjacent  fields. 
It  became  the  duty  of  the  land  owner  to  keep  the  same 
in  repair. 

2,  Occasional  repairs  of  the  new  wing  fences  by  the 
company  did  not  release  the  land  owner  from  hi*  duty 
to  keep  the  same  in  repair. 

8.  Such  land  owner  is  without  rem^y  where  his 
stock  passes,  1  y  neglect  to  make  »ucb  repairs,  to  the 
track  of  the  railroaaand  is  killed  by  a  passing  train, 
unless  It  be  shown  that  ti.e  killiog  waa  caused  by 
negligence'  in  mnning  the  train. 

A,  The  bnrden  of  proving  such  negligence  rests  on 
the  plaintifl'.  It  cannot  be  inf^-red  f n>m  the  fact  of 
kUling.    Railroad  Co.  v.  McMillan,  37  Ohio  St.  Gfrfe^ 

Judgment  reversed  and  cause  remanded. 

26.  Richland  County  Mutual  Insurance  Co.  v.  Wil- 
liam Sampson.  Error  to  the  Diatrict  Court  of  Cham- 
paign County. 

JoHHBOir,  J. 

1.  Where  an  order  confirming  a  sale,  made  under  a 
decree  of  foreclosure  to  a  mortgagee  who  is  a  party, 
is  at  the  same  term  vacated  and  the  sale  set  asiae 
for  want  of  notice  as  required  by  statute,  the  insur- 
able interest  of  the  mortgagor  in  possession  is  the 
same  in  the  propertj^  as  it  such  sale  and  confirmation 
bad  not  been  made. 

2i  Where  a  loss  to  property  onvered  by  insnrance 
ia  favor  of  the  mortgagor,  occilsa  nfiot  such  con- 
finiHilloii  and  b«l6xe  tfia  order  waa  vacated  and  tha 


Bale  was  set  aaide,  the  inaurable  interest,  which  the 
mortgagor  in  possession  had,  wsa^  not  divested  by 
auch  unauthorisod  sale  and  confirmation. 
Judgment  aflirmed. 

15.  Robert  8.  Barbae  v.  Marietta  and  Cincinnati 
Railroad  Co.  Ern>r  to  the  District  Court  of  Jarkaoa 
County.  Judgment  afllrmed  without  penalty.  There 
will  be  no  further  report. 

21.  John  F.  Schroder  v.  Rutger  Tan  B.  West.  Er- 
ror to  the  District  Court  of  Wood  Countv.  Judg- 
ment reversed  on  authority  of  Buokner  v.  Mear,  ft, 
Ohio  St.  614 ;  Dodsworth  v.  Hopple,  88  Ohio  St.  18, 
and  other  cases.  The  answer  ia  no  bar  to  auch  reverssL 
There  will  be  no  further  report. 

22.  Irving  M.  Beam  v.  Henry  and  Michael  Totten. 
Error  to  the  Diatrict  Court  of  Wayne  County  Judg- 
ment of  the  district  and  common  pleas  courts  re- 
versed and  cause  remanded  to  tlie  common  pleaa  for 
further  proceediTi.c.^.  There  will  be  no  further  report. 

28.  Herman  Goepper,  Assignee.  Ac,  v.  Elisabeth 
Herold.  Error  to  the  District  Court  of  Hamilton 
County.  Judgment  affirmed.  There  will  be  no  fur- 
ther report. 

80.  Eugene  Tdmpkins  et  sL  v.  Thomas  B.  Starr. 
Error  to  the  District  Court  of  Cuyahoga  County. 
Judgment  of  the  district  court  reversed  and  that  of 
the  common  pleas  affirmed.  There  will  be  no  further 
report. 

1000.  James  King  v.  the  Incoiporated  village  of  St. 
Paris.  Error  to  the  District  Court  of  Champaign 
County.  Judgment  reversed  on  the  ground  thai  the 
ordinance  was  not  properly  passed,  upon  the  prind- 
ple  of  Bloom  v.  Xenia,  82  Ohio  St.  461.  There  will  Ym 
no  further  report. 

MOTION  DOCKET  DBdBIONB. 

Ko.  40.  William  Dickson  v.  The  State  of  Ohio. 
Motion  for  leave  to  file  a  petition  in  error  to  the 
Court  of  Common  Pleaa  of  Hamilton  County.  Motion 
granted. 

60.  John  W«  Jackson  v.  The  State  of  Ohio.  Motion 
forli>av^.to  file  a  petition  In  error  to  the  Court  of 
Common  Pleas  of  Jaukson  County.    Motion  granted. 

61.  The  State  of  Ohio  e.  Paul  Adler.  Motion  for 
leave  to  file  a  Bill  of  Exoeptions  to  the  Common 
Pleas  Court  of  Wood  County.    Motion  overruled. 


62.  John  A.  Morrow  v.  Jamea  P.  Shipton.. 

for  leave  to  file  a  petition  in  error  to  the  Ooan  of 
Common  Pleaa  of  soloto  County.  Motion  ovarrnlsd 
on  the  grtmnd  that  application  should  be  made  to  tbe 
district  court. 

68.  George  W.  Spangler  ttuxv,  Elvira  Dokea.  Mo- 
tion to  advance  cause  jNTo.  721  on  the  Oeneral  Doekel 
to  its  original  place  on  the  dockes.    Motion  granted. 

64.  Charles  Stoddard  v.  Noah  Thomaa,  Warden  of 
the  Ohio  Penitentiary.  Motion  for  leave  to  file  a  pe- 
tition in  error  to  the  Court  of  Common  Uses  of 
Franklin  County.    Motion  overruled. 

66.  Van  S.  Seltzer  v.  W.  M.  Patterson,  Reoeives,  Ao. 
Motion  to  dispense  with  printed  record  in  cause  No. 
1207  on  the  General  Docket.    Motion  granted. 

(The  court  called  the  cauaea  on  the  Genaial  DoelBBt 
from  No.  76  to  160.) 
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Q^he  Bhie  Iiaw  JeuraaL 

■  '  ■  III        ■     I  ,  j^— ^».— 

Oolumiua,  0.,  March  17,  188S. 


MATH  OY  HOV.  WX.  WHUK.  OHDBF  JVRIOI  OY 
TEB  SUPBIXB  OOVBT  OY  OHIO. 

On  Monday  the  12tb  inst.  the  sad  news  of  the 
death  of  Judge  White  was  received.  It  was 
▼erj  uneirpected,  as  the  latest  report  of  his 
condition  had  been  such  as  to  lead  to  the  hope 
of  a  speedy  recovery. 

It  is  probable  that  the  death  of  no  other 
man  in  the  state  would  have  caused  more 
general  regret  at  the  bar  than  that  of  the  de- 
ceased Chief  Justice.  His  ability  and  impar- 
tiality as  a  judge,  and  his  kindness  and  pa- 
tience in  his  intercourse  with  the  members 
of  the  profession,  had  greatly  endeared  him  to 
all  who  came  into  personal  relations  with 
him. 

A  meeting  of  the  bar  was  held  at  the 
supreme  court  room  on  Wednesday,  March 
14th,  pursuant  to  a  call  by  the  president  and 
secretary  of  the  State  Bar  Association  to  take 
appropriate  action  on  the  matter  of  his  death. 

A  large  number  of  the  Columbus  bar  and 
many  distinguished  lawyers  from  other  parts 
of  the  state  were  present.  Judge  Ranney,  of 
Cleveland,  was  selected  as  president  and  made 
a  few  remarks  which  were  very  appropriate, 
and  B.  L.  Taylor  of  Columbus  was  chosen  as 
secretary.  A  committee  of  nine,  ^consisting 
of  Hon.  R.  A.  Harrison,  Judge  Wm.  H.  West, 
Judge  W.  W.  Boynton,  Judge  A.  O.  Thurman, 
Judge  W.  J.  Oilmore,  H.  C.  Noble,  Esq.,  Oeni 
Durbin  Ward,  Hon.  M.  A.Daughertyand  John 
W.  Herron,  Esq.,  was  appointed  to  adopt  a  suit- 
able memorial  and  resolutions  and  after  a  short 
time,  made  the  following  report,  which  after 
interesting  remarks  from  Messrs.  Harrison, 
Oilmore,  Ward,  West,  Russell,  of  Cleyeland, 
and  others,  was  unanimously  adopted,  after 
which  the  meeting  adjourned. 

BSPOBT  OF  COMMltTBB. 

William  White,  COiief  Justice  of  the  Su- 

Ereme  Court  of  Ohio,  hnving  departed  this 
f<s  on  the  12th  instant,,  after  thirty-threa 


years  of  unabated  and  conscientious  devo- 
tion to  beneficent  public  services,  the  mem- 
bers  of  the  bar  of  the  state  deem  it  to  be 
their  bounden  duty  to  express,  in  a  public 
and  solemn  manner,  their  profound  sorrow 
at  his  death ;  and  to  testify  their  high  ee- 
teem  for  his  long,  faithful  and  eminent  ser- 
vices, as  well  as  for  the  unsullied  purity  and 
uprightness  of  his  personal  character,  and 
his  excellent,  endearing  qualities  ^f  heart; 
and  to  record  their  aitection  for  his  mem- 
ory, and  their  appreciation  of  the  inestima- 
ble value  of  his  long,  useful  and  inspiring 
career,  and  his  unremittin||[  toil,  to  the  dis- 
regard of  private  personal  interests,  to  pro- 
mote the  welfare  of  the  citizens  of  the  state 
he  loved  so  welL 

The  loss  of  such  a  man  from  the  judicial 
forum  is  irreparable  to  the  public,  as  well 
as  to  the  bar.  In  his  hands,  as  a  magistrate, 
lifb,  liberty  and  property  were  safe.  To 
commemorate,  as  we  now  do,  the  character, 
and  virtues,  and  usefulness  of  such  a  man 
is  not  a  mere  outward  unmeaning  rite ;  for 
nothing  is  truer  than  that  <^  the  character 
and  virtues,  the  just  sentiments  and  useful 
actions  of  distinguished  men,  preserved  in 
the  annals  and  cherished  in  the  recollections 
of  a  grateful  people,  constitute  their  richest 
treasure.'' 

The  deceased  was  bom  in  England  on  the 
28th  of  January,  1822.  His  parents  dyinjg 
when  he  was  very  young,  he  came  to  this 
country  in  1881,  with  an  uncle.  They  set- 
tled in  Springfield,  Ohio.  At  twelve  years 
of  age  he  was  apprenticed  to  a  caoinet 
maker  for  nine  years,  but  after  serving  out 
six  years  of  his  apprenticeship,  he  purchased 
the  remainder  or  nis  time  from  his  master, 
giving  his  notes  for  the  purchase  mone^. 
and  continuing  /to  woric  at  his  trade  until 
his  indebtedness  was  liquidated.  He  was 
desirous  of  obtaining  an  education.  To 
enable  kim  to  obtain  the  necessary  means 
he  devoted  all  his  energies  to  his  trade, 
working  at  his  business  during  vacation 
f  and  such  other  spare  time  as  he  could  find. 
His  principal  education  was  received  at  the 
old  Spring^eld  hifffa-school. 

On  completing  bis  course  of  study,  he  was 
encouraged  by  William  A.  Bodgers,  an  emi- 
nent lawyer  of  Springfield,  to  commence 
the  study  of  law  under  him.  He  adopted 
his  adyice.  He  earned  the  necessary  ex- 
penses by  teaching  school  at  certain  in- 
tervals. 

In  1846  he  was  admitted  to  the  bat,  and 
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taken  into  partnership  bv  hU  preceptor/ 
and  so  continued  until  the  latter  was  elected 
judge  of  l^e  court  of  common  pleas  in  1851. 
In  1847  he  was  elected  prosecuting  attorney 
of  Clark  county,  and  was  thrice  re-elected. 
In  1856  he  was  elected,  bj  a  very  large  ma- 
jority, judge  of  the  court  of  common  pleas. 
The  vote  of  Clark  county  was  ci^it  almost 
unanimously  for  him.  in  1861  he  was  re- 
elected. On  the  resignation  of  Hocking  H. 
Hunter,  ip  February,  1864,  he  was  ap- 
pointed by  Governor  Brough,  judge  of  the 
supreme  court,  and  in  October  was  elected 
for  the  unexpired  term.  He  was  re-elected 
in  1868,  in  1878  and  in  1878. 

Judge  White  was  married  in  October, 
1847,  to  Miss  Rachel  Stout,  a  daughter  of 
old  citizens  of  Springfield.  She,  with  three 
of  their  children  survive.  The  eldest,  his 
son  Charles,  is  a  member  of  the  Springfield 
bar.  His  daughter  Emma  married  Robert 
C.  Rodgers,  who  is  a  member  of  the  same 
bar.  ms  younger  daughter  is  unmarried. 
All  his  children  were  liberally  educated. 
He  was  a  most  affectionate  and  devoted 
husband,  and  a  most  considerate,  kind  and 
indulgent  father.  His  home  was  the  hap- 
piest of  homes. 

Jud^  White's  simple  and  modest  man- 
ners, his  kindness  of  nature,  his  warm,  social 
impulses,  his  unvarying  courtesy,  but  almost 
unexampled  regard  u>r  the  feelings  and 
rights  or  others,  his  charity  for  human  frail- 
ties, and  his  never-failing  patience  toward 
all  men,  endeared  him  to  ever^  one  who 
knew  him.  These  characteristics,  as  well 
as  the  manner  in  which  he  discharged  the 
duties  of  his  great  office,  made  him  a  favor- 
ite with  the  oar,  as  well  as  with  all  kinds 
and  conditions  of  men.  Both  the  bar  and 
the  public  manifested  their  admiration,  es- 
teem, confidence  and  latitude  toward  him 
by  renominating,  without  opposition,  and 
re-electinff  him  as  often  as  his  term  of  office 
expired.  Those  who  have  known  him  from 
early  boyhood  affirm  that  he  never  had  a 
personal  enemy. 

He  was  a  wise  and  honest  citizen.  He  was 
a  very  sensitive  man ;  his  emiotional  nature 
was  of  fine  fiber.  His  neighbors,  without 
exception,  regarded  him  as  a  loving  friend. 
He  took  pleasure  in  aiding  them  with  his 
wise  counsels,  and  his  charities  were  be- 
stowed  with  a  free  hand.  .His  personal 
character  was  of  the  highest  order.  Exem- 
plary rectitude  and  wise  sobriety  adorned 
nis  whole  life.    He  was  the  very  squI  of 


honor  in  all  the  relations  of  Ufe.  He  was 
unpretentious  in  all  his  performances,  and 
was  another  illustration  of  the  tmism  that 
unpretending  characters  are  rarely  deficient. 

Me  wa»  a  man  of  great  industry,  a  virtue 
which  ill  an  oftense'  a^inst  morality  to  call 
humble,  in  one  who  is  the  keeper  both  of 
his  own  talent  itnd  not  seldom  that  of 
others  ajso.  It  was,  however,  industnr  of 
the  highest  oixler — constant  action  of  the 
intellect  practically  applied.  To  say  that 
he  was  patient,  and  diligent,  and  thorough 
in  the  investigation  of  causes,  and  unswerv- 
ing in  his  adherence  to  his  convictions,  is 
simply  to  state  what  is  attested  by  his  opin- 
ions reported  in  twenty  volumes  of  reports 
of  the  judicial  decisions  of  the  supreme 
court  These  decisions  and  opinions  will 
constitute,  for  all  time,  an  enduring  monu- 
ment of  his  sonnd,  discriminating  judg- 
ment, and  his  eminence  as  a  j  urist.  I)uring 
his  nineteen  years  of  service  on  the  su- 
preme bench,  changes  in  many  inatters  and 
things  connected  with  the  important  busi- 
ness of  men  in .  our  advancing  and  great 
state  took  place.  While  he  never  departed 
from  established  and  scttied  legal  princi- 
ples, ho  wisely  adapted  them  to  varying 
circumstances  and  conditions.  For,  while 
he  was  of  a  philosophic  cast  of  mind,  he 
was,  as  a  magistrate,  eminently  practical. 
He  aided  in  solving  many  constitutional 
questions  of  the  highest  moment.  His  re- 
ported decisions  touch  about  every  branch 
of  the  law.  They  have  always  commanded 
great  respect,  because  they  bear  internal 
evidence  tiiat  they  are  the  products  of  ex- 
haustive legal  research  by  a  strong,  logical, 
penetrating  mind,  and  of  a  man  of  the 
sternest  integrity  and  strictest  impartially. 
But  even  this  record  falls  far  short  of  fully 
exhibiting  the  many  long  ^rears  of  mental 
toil  and  the  anxious,  conscientioils  manner 
in  which  he  discharged  the  duties  and  exer- 
cised the  powers  of  nis  high  trust. 

Judge  White  has  left,  for  all  time,  an  en- 
during and  beneficent  impress  upon  the 
jurisprudence  and  judicial  history  of  the 
state,  and  added  to  the  distinction  of  her 
supreme  judicial  court. 

Judge  White  had  a  superior  mind  for  the 
law.  He  was  mentally,  morally  and  i^ysi- 
call^  adapted  to  jnmcial  service,  and  es- 
pecially to  the  peculiar  service  which  is  re- 
quired of  a  member  of  a  court  for  the  cor- 
rection of  errors.  He  was  extremely  fond 
of    investigating   and    applying    general 
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principlee.  His  mind  naturally  pondered  i 
upon  any  cause  or  question  he*  was  caHed 
upon  to  investigate.  He  could  not  decide 
until  ho  had  viewed  it  on  all  sides,  and  in 
all  its  aspects  and  bearings.  His  methods 
illustrated  the  truth  of  a  striking  observa- 
tion of  a  distinguished  philosopher :  ^^There 
is  much  in  this  process  of  pondering  and 
its  results  which  it  is  impossible  to  analyze. 
It  is  by  a  kind  of  inspiration  that  we  rise 
from  the  wise  and  sedulous  contemplation 
of  facts  to  the  principles  on  wHich  they  de- 
pend. The  mind  is,  as  it  were,  a  photo- 
raphic  plate,  which  is  gradually  cleansed 
y  the  effort  to  think  rightly,  and  which, 
when  so  cleansed,  and  not  before,  receives 
impressions  from  the  light  of  truth.'' 

Judge  AVhite  was  not  a  brilliant,  quick- 
minded  man;  but  he  had  a  strong,  solid, 
logical,  honest  mind.  He  had  ^reat  powers 
of  concentration  and  discrimination,  and 
unwearied  application. 

He  was  no  respectei*  of  persons  in  the  hear- 
ing of  causes  or  in  judgment.  A  sound  point, 
or  a  good  reason  in  support  of  a  contention, 
stated  by  the  feeblest  member  of  the  bar, 
had  the  same  effect  upon  his  mind  as  if 
urged  by  the  strongest  lawyer.  He  might 
be  misled  by  a  fallacipus  proposition  or 
specious  argument,  at  first,  but  before  he 
ceased  pondering  upon  it  he  would  discover 
its  fallacy. 

Judge  White  has  left  to  the  profession  pf 
the  bar,  from  which  he  was  promoted  to 
the  highest  honor  which  a  lawyer  can  re- 
ceive from  the  state,  a  lesson  and  an 
exampjLe  worthy  of  following;  and,  al- 
though he  has  left  but  a  small  estate  for  his 
widow  and  children,  he  has  left  them  the 
rich  heritage  of  an  unsullied  name,  and  the 
record  of  a  life  well  spent  in  the  service  of 
his  fellow-men. 

Although  Judge  White  was  nominated 
by  the  President  and  confirmed  by  the  Sen- 
ate to  be  Judge  of  the  District  Court  of  the 
United  States  for  the  Southern  district  of 
Ohio,  his  illness  prevented  him  from  resign- 
ing his  position  on  the  Supreme  Bench  of 
the  State  and  then  qualifying  as  District 
Judge  of  the  Federal  Court.  Since  he  has 
passed  from  all  earthly  courts  to  his  final 
reward,  it  seems  fitting  that  he  should  not 
have  vacated  till  then  the  iudicial  forum  of 
his  beloved  State,  wherein  he  labored  and  es- 
tablished his  fame,  and  that  his  last  judicial 
act  should  be  one  attesting  the  enduring 
records  that  ^vill  perpetuate  it  for  all  time. 


Resolved^  That,  as  an  expression  of  the 
veneration,  admiration  and  love  of  the  Bar 
of  Ohio,  for  the  memorv  of  William  White, 
the  Supreme  Court  of  the  State  be  requested 
to  place  upon  their  records  the  foregoing 
minute  and  these  resolutions,  and  that  a 
copy  of  the  same  be  sent  to  the  family  of 
the  deceased  Chief  Justice,  and  furnished 
to  the  press  for  publication. 

JResctvcdy  That  wc  tender  to  his  familj 
and  relatives  our  sincere  condolence  in  their 
terrible  and  unspeakable  aflliction. 

Besolcedy  That  we  attend  his  funeral  in  a 
body. 

Ordered^  That  the  Attorney  General  pre- 
sent the  proceedings  of  this  meeting  to  the 
Supreme  Court. 

FUNEBAL. 

The  funeral  took  place  from  his  late  resi- 
dence at  Springfield,  at  2  P.  M.,  on  Thursday, 
March  15,  and  was  attended  by  the  state  offi- 
cers, the  justices  and  officers  of  the  Supreme 
Court,  delegations  of  the  Senate  and  House  of 
Representatives,  and  a  large  number  of  the 
members  of  the  bar  from  Cincinnati,  Dayton, 
Xenia,  Urbana,  London,  Toledo,  Columbus, 
and  other  parts  of  the  state.  A  great  part  of 
the  business  houses  and  banks  were  closed  in 
accordance  with  the  mayor's  proclamation. 

The  funeral  was  under  the  charge  of  the 
bar  of  Clarke  County.  The  pall-bearers  were 
Judges  Johnson,  Longworth,  Mcllvaine,  Gil- 
more,  Okey,  Upson,  Doyle  and  Ranney.  The  re- 
ligious exercises  were  held  at  the  Second  Pres- 
byterian Church,  and  addresses  were  made  by 
Rev.  Mr.  Webb  and  Hon.  R.  A.  Harrison,  after 
which  the  rema  ns  w6re  laid  away  in  Fern 
Clifi*  (/emetery. 


Cemmuiiieabiens. 


AOXnSIOV  TO  TRS  BAB. 

Editor  Ohio  Law  Jbumot — The  surprise 
that  ten  out  of  the  twelve  applicants  failed, on 
the  list  of  questions  presented  at  the  last  ex- 
amination for  admissiofi  to  the  bar,  isnow  in- 
tensified by  the  statement,  made  in  the  last 
number  of  the  journal,  that  "  not  one  hundred 
of  the  lawyers  in  the  state  could  have  passed." 

Without  entering  into  any  discussion,  at 
present,  allow  me  to  say  that  the  bar  of  Ohie 
surely  ought  to  have  an  opportunity  of  facing 
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this  accusation,  and  the  proper  way  wonld  be 
to  print  the  entire  examination  for  their  pe- 
rusal.^ U  this  would  require  more  space  tjxan 
70U  can  spare  it  would  answer  the  purpose  if 
the  writer  of  the  article  will  select  and  present 
the  questions  which  he  conceives  would  have 
^  plucked  "  the  examiners  themselves.  The 
bar  of  Ohio  will  thus  be  enabled  to  get  the 
measure  of  their  level. 

I  concur  with  the  writer  of  the  article  in 
bis  criticism  that  there  is  not  such  uniformity 
in  these  examinations  as  should  be.  This  is 
owing,  probably,  to  their  frequency,  and  the 
subdivision  of  the  committee  which,  by  reason 
of  their  frequency,  is  unavoidable. 

Would  it  not  bebettec^have  examinations 
by  the  whole  committee,  and  not  oftener  than 
three  or  at  most  four  times  in  the  yeiir.  The 
committee  ought  not  to  change  every  year  but 
be  so  constructed  that  part  shall  hold  over, 
still  further  to  secure  the  object.  E. 

[U  the  permission  of  the  court  oould  be  ob- 
tained we  would  gladly  publish  the  question^ 
asked  at  the  examinations.  I  can  hardly  agree 
with  the  writer  of  the  article  in  last  week's  is- 
fue  as  to  the  great  difficulty  of  the  questions. 
I  have  since  seen  the  questions  asked  at  the 
last  examination  before  the  Supreme  Court  of 
New  Jersey  and  believe  ihat  the  questions 
there  were  fkr  more  difficult  than  those  asked 
at  the  March  examination  here.  I  have  fre- 
quently seen  the  questions  asked  in  Illinois 
and  believe  that  they  are  generally  more  dif- 
ficult than  those  asked  here  this  month. 

It  is  of  course  impossible  when  the  com- 
mittee is  divided  as  now  to  secure  uniformity 
in  the  marking  or  grading  upon  the  papers, 
and  probably  just  as  difficult  to  secure  uni- 
formity in  the  ability  of  the  dasses'at  each  ex- 
amination.— O.  W.  A.] 


♦  »» 


OlAOriVOBZVBMUU)  M  OLOfOreSAIOOVS. 

EdUor  Ohio  Law  JbumaL — A  case  of  some  im- 
portance to  towns  and  cities  of  our  state,  was 
heard  and  decided,  last  week,  by  the  Court 
of  Common  Pleas  of  Metoer  County,  Ohio, 
Hon.  James  H.  Day,  judge. 

The  council  of  tho  village  of  Mendon  in  said 
eoontyi  recently  passed  an- ordinance  requir- 
ing all  places ''  where  ale,  beer,  porter,  etc.,  eta, 
are  sold  ^  to  be  closed  at  So'dodk  p.  m.  and  re- 


main closed  until  7  o^dock  a.  m.  of  the  next  day. 
A  party  convicted  of  keeping  such  place  open 
till  9  o'clock  p.  m.  took  his  case  to  the  court  of 
common  pleas  on  error,  alleging  that  such  a 
restriction  is  unreason  able  and,  under  our  presr 
ent  laws,  in  restraint  of  irade,  and  therefore 
void. 

Authorities  were  cited  to  sustain  this  claims 
but  the  court  held  that  the  ordinance  was  not 
unreasonable  and  affirmed  the  judgment  of  the 
mayor. 

The  case  goes  to  the  district  court.    Having 

participated  the  in  trial  of  the  case,  thisitemof 

legal  news  is  submitted  if  you  deem  it  worthy 

of  notice.    Respectfully. 

Jamxs  L.  Pucb. 
Lima^  0.,  March  12, 1888. 


A  PIDAeO0in  ZV  TEI OOVBT  BOOK. 

EdUor  Ohio  Law  JoumaL'-The  contact  with 
lawyers  which  even  my  few  years,  experi- 
ence at  the  bar  has  necessitated,  compels 
me  to  say  as  an  ex-pedagogue,  tliat  they 
are  deserving  of  much  greater  credit  for 
breadth  of  culture,  liberality  of  views,  dear- 
ness  of  ideas,  and  variety  of  attainments 
than  I  thought  they  were  entitled  to  previ- 
ous to  my  becoming  a  member  of,  the  legal 
profession.  It  is  neither  flattery  on  the  one 
hand,  nor  reflection  on  the  other,  for  me  to 
say,  judging  from  my  observation,  that  a 
lawyer  of  medium  ability,  experience  and 
standing  in  his  profession,  has  a  fuller  and 
clearer  insight  into  human  nature,  and  a 
better  acquaintance  with  the  practical  aflUrs 
of  life  in  general,  both  socially  and  commer- 
cially, than  any  three  or  four  school  teachers 
of  corresponding  standing  and  experience 
in  their  profession. 

But,  Mr.  Editor,  although  conceding  to 
lawyers  all  these  superiorities  over  teachers, 
justice  compels  me  to  say  that  in  one  respect, 
they  compare,  as  a  dass,  very  unfavorably  with 
the  latter.  Whilst  they  are,  when  discharg- 
ing their  duties  in  the  courtroom,  dear, 
forcible,  apt  and  fluent  in  their  cAoics  of 
words,  they  do,  on  the  other  hand,  most 
unmercifully  butcher  the  English  language 
in  their pnmuiiattfipn  of  words.  Asanbrthoe- 
pist,  a  lawyer  of  even  high  standing  will  not 
begin  to  comiWure  with  a  teacher  of  medioere 
ability. 
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But  my  intention  in  undertaking  to  write 
this  oommunicatioh,  was  not  to  institute 
comparisons  between  lawyers  and  teachers, 
but  to  draw  the  attention  of  the  former  to 
a  few  of  the  most  prominent  mistakes  in 
pronunciation  whijch  can  be  daily  heard  in 
the  court  room,  and  to  renind  the  profession 
that  it  requires  no  more  time,  and  no  greater 
effort  to  pronounce  a  word  correctly  than  it 
does  to  pronounce  it  incorrectly. 

Let  us  begin  with  the  word  precedent 
Although  used  within  my  hearing  hundreds 
of  times  within  the  last  three  or  four  years, 
I  am  within  the  ezaci  bounds  of  truth  when 
I  say,  that  during  this  period,  neither  from 
the  bench  nor  at  the  bar,  have  I  heard  this 
word  once  correctly  pronounced.  Its  pronun- 
ciation, as  invariably  given  is  a  mongrel 
between  the  word  as  a  noun  and  as  an  adject- 
ive.  Used  as  a  noun,  as  for  instance,  when 
we  speak  of  "following  a  precedent"  or 
'*  establishing  a  precedent, "  the  word  should 
be  (and  generally  is)  pronounced  like  the 
word  presidentf — the  accent  being  placed  on 
the  first  syllable— with  this  difference,  how- 
ever, that  the  letter  « has  not  the  soft  or  z 
sound,  as  it  has  in  the  word  president,  but  the 
sharp ,  sibelant  or  hissing  sound,  as  if  the 
word  were  spelt  preseideni.  But  used  as  an 
adjective,  as  when  we  speak  of  a  "  condition 
precedent "  the  accent  should  be  placed  (but 
never  is,  at  least-  not  in  the  court  room)  on 
the  second  syllable,  and  the  word  is  properly 
pronounced,  so  far  as  its  first  and  second  syl- 
lables are  concerned,  exactly  like  the  word 
preceding. 

Let  us  next  take  the  word  CAO00,  as  used  in 
the  expression  echoee  in  tuHon^  and  choee  in  poe^ 
mteiMi.  In  nineteen  pases  out  of  twenty  this 
is  pronotinced  like  cAom,  the  past  tense  of 
the  verb  to  choose,  whereas  it  should  be  pro- 
nounced exactly  like  the  verb,  <AotM,  in  the 
sentence.  He  shows  himself  to  be  a.man  of 
honor. 

Again  there  is  the  word  lachee.  The  first 
syllable  of  this  word  should  not  be  pronounced 
UOch^eA  when  we  speak  of  the  latch  of  a  door, 
but  as  though  it  were  written  la»h^  the  letters 
ch  having  in  locA^s,  the  same  sound  asi&. 

Again  there  is  the  frequently  used  word 
tf>Si«try.    I  have  yet  to  see  the  lawyer  who 


pronounces  this  word  correctly.  The  accent 
is  properly  placed  on  the  second  syllable  and 
not  on  the  first.  The  same  remark  is  appli- 
cable to  the  word  idea,  which  should  also  be 
accented  on  the  second  syllable. 

Again,  let  us  take  the  words  wrphkeage^ 
obligaiory,  necesearilyf  and  atbUrarHy.  As  ordi- 
narily pronounced,  the  first  two  are  accented 
on  the  second  syllables,  and  the  seeond  two 
words,  on  the  third  syllable.  This  is  wrong ; 
the  accent  should  be  placed  in  each  of  the 
four  words  on  th^  firist  syllable. 

But  lest  I  become  tedious,  and  give  my 
legal  brethren  too  long  a  lecture  on  orthoepji 
I  will  close  here,  expressing  however  an 
intention  of  requesting  your  indulgence  with 
a  little  more  space  in  your  columns  for  the 
purpose  of  continuing  this  subject  at  no  din* 
tant  day.  W-  H.  J. 

Oineinnati^  March  12, 1888. 

'    ■  '  — ^ 

yirtieles  BFiginal  aqd  Seleoted. 

coLLXomre  Bijueis  roB  xzuore  a  oow. 

While  in  Montreal  I  heard  a  story  of  Sir 
Peter  Mitchell,  member  of  parliament  from 
New  Brunswick,  of  whom  I  spoke  in  a  recent 
letter.  He  was  an  opposition  member  during 
'the  lamentable  government  of  Sir  John  Mack- 
enzie in  the  last  decade,  and  was  a  constant 
and  most  uncomfortable  thorn  in  the  side  of 
that  unhappy  premier.  Sir  John  was  a  con- 
spicuous rauroad  magnate,  and  just  before  the 
opening  of  jmrliament  one  winter  Sir  Peter 
called  on  him  to  induce  him  to  pay  $40  for  a 
widow's  cow  that  had  been  run  over  by  the 
cars.  ^'  I  don't  believe  there's  anything  in  it  I" 
exclaimed  the  premier  peremtorilyj  ^it's 
prol^bly  a  trumped-up  case,  but  I'll  inquire 
and  you  call  to-morrow." 

The  gentleman  from  New  Brunswick  was 
not  usM  to  being  treated  so  cavalierly,  but  he> 
pocketed  it  and  called  in  the  morning. 

"  There's  no  justice  in  it.  We  won"t  pay  for 
the  cow,"  broke  in  Sir  John. 

'^  You  won't ;  won't  you  7"  rejoinei}  Sir  Peter 
with  a  manner  quite  as  bouncing  as  that  d 
the  leader  of  the.  government  ^VHave  ^ou 
been  there  or  sent  tnere  and  investigated  itT^ 

"  No>  I  havn't,  but  I  won't  pay  for  the  cow. 
It's  a  mere  trifle,  and  she  ought  to  have  kept 
off  the  track." 

<'  Dont  the  law  say  you  shall  haFeafenoef 

*'  I  won't  pay  for  the  cow  nuw ;  and  that's 
all  the  answer  you'll  get." 

'*  You  won't  pay  for  the  widow's  oow :  wont 
you,  Sir  John  Mackenaie?    I  wiU  make  you 
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pay  for  it,"  exclaimed  Sir  Peter,  now  thor- 
oughly aroused. 

**¥(m  will;  you  will!  How  will  you?" 
growled  the  premier. 

*'  I'll  take  it  out  during  the  session,  as  sure 
as  you  are  a  livi^  man.  The  widow's  $40 
isn't  anything,  isn't  it?  I'll  take  it  out  of  you!" 

It  was  an  Irishman  against  a  Scothman,  and 
both  were  angry.  The  sequel  proved  that  Sir 
Peter  took  it  out  of  him  very  thoroughly.  He 
is  a  round-headed  man,  a  hard  worker,  a  pug- 
nacious and  redoubtable  foe,  an  unforG:i  ving  en- 
emy, bold  and  elegant  in  debate,  no  dilettante, 
but  a  hard  hitter,  and  some  of  his  onslaughts 
were  furious.  If  he  had  not  great  tact  he  nad 
great  force,  and  he  never  forgot  the  cow.  In 
the  speeches  he  made  every  day  against  the 
measures  and  methods  of  the'  government, 
then  under  serious  suspicion,  he  told  the  story 
of  the  cow  and  trotted  her  out  with  a  frequency 
that  must  have  seemed  like  cruelty  to  ani- 
mals. 

Finally  tv  last  day  of  the  session  dawned, 
and  the^  .dideration  of  Mackenzie's  expense 
budget  was  resumed.  It  provided  the  appro- 
priations for  the  coming  year. 

Sir  Peter  Mitchell  took  the  floor  and 
launched  into  a  eulogy  of  the  deceased  cow  and 
the  propriety  of  making  an  appropiiation  for 
the  widow.  He  was  greeted  with  laughter 
and  mocking  applause,  and  then  his  auditors 
waited  uneasily  for  him  to  finish.  He  did  not 
finish.  He  continued.  He  told  the  story  over 
again  with  embellishments  and  elaborations. 
He  contrasted  the  stinginess  of  the  wealthy 
ruler  with  quiet  endurance  of  the  pennileiss 
widow.  He  began  to  read  from  the  bible  the 
commands  to  mercy,  justice  and  charity,  when 
the  honorable  members  straggled  out  one  by 
one  to  dinner.  Sir  Peter  bit  a  biscuit  drank  a 
swallow  of  water ;  and  continued,  impressing 
upon  the  empty  chairs  about  him  the  tender 
duties  and  graces  of  humanity.  Members 
straggled  in  again.  He  quoted  the  song  of  the 
shirt.  They  appealed  to  him  to  draw  his  re- 
marks to  a  close.  He  retold  the  story  of  the 
cow.  Meantime,  Sir  John  Mackenzie  was  per- 
spiring with  wrath  and  anxiety  in  the  pre- 
mier's apartment  near  by.  All  his  hopes 
were  bound  up  in  the  appropriation  budget. 
What  if  it  should  not  come  to  a  vote!  The 
honorable  member  from  New  Brunswick  could 
not  be  stopped,  for  this  was  the  one  bill  in  the 
Canadian  parliament  on  which  a  member 
could  speak  as  long  as  he  wished.  There  was 
no  way  of  cutting  short  the  debate.  No  motion 
was  in  order  while  he  was  speaking,  except 
the  motion  to  adjourn — ^and  tnat  would  be  ad- 
journment sine  die.  The  government  mem- 
bers were  in  consternation  as  the  orator  deliv- 
ered a  speech  on  the  blessings  of  vaccination, 
gave  statistics  on  the  cost  of  fences  in  the 


United  States,  passed  an  elaborate  encomium 
on  the  superiority,  for  draft  purposes,  of  Devon 
cattle,  to  which  class  the  deceased  domestic 
friend  of  the  bereaved  widow  belonged,  and 
then  began  to  describe  the  religious  ceremo- 
nies in  which  the  sacred  cow  of  Burmah  takes 
part,  when  the  bell  rang  for  vespers.  A  short 
time  more  and  the  session  would  expire  by  law 
and  the  government  had  passed  no  appropri- 
ation bill ! 

At  this  critical  juncture  one  of  the  govern- 
ment members  returned  excitedly  from  the 
premier's  room,  rushed  to  the  orator's  desk, 
and  exclaimed :  *'  In  the  name  of  God,  what 
ails  you,  Mitchell?  What  do  you  want?'' 
*' — still,"  said  Sir  Peter,finishing  the  sentence 
he  had  on  his  lips,  "  not  a  cent  has  ever  been 
paid  for  the  widow's  cow  !"  The  member  ut- 
tered a  vehement  exclamation  about  the  ani- 
mal, and  added  :  "Sir  John  Mackenzie  authoi^ 
izes  me  to  say  that  he  will  pay  for  the  cow,  if 
you'll  let  this* bill  come  to  a  vote." 

Sir  Peter  sat  down  rather  tired,  and  the 
widow  got  her  pay.  The  government  organs 
declared  that  the  widow's  cow  cost  $40,000. 
Her  champion  is  still  known  in  Canada  as 
Bismarck  Mitchell,  on  account  of  his  boldness 
and  shrewdness  in  outwitting  a  cabinet  and 
making  himself  long  the  adviser-iu-chief  <rf  a 
vacillating  governor. — Indianapolis  JoumaL 

Repeated  Cages. 

nravXAKOB  CO.,  y.  BAMPSOV.    MareH  6.  IMS. 

lNSURAJfCB--ORDER  OF  SALE— MoaTOAOB— KOTICa. 

{Ohio  Stqtreme  Omrt,) 

1.  Where  an  order  oonflrmlng  a  sale,  made  under  a 
decree  of  forecloeure  to  a  mortgaf^ee  who  is  a  partT, 
is  at  the  same  term  vacated  and  the  aale  set  aside 
for  want  of  notice  as  required  by  statute,  the  insur- 
able interest  of  the  mortgagor  in  posaession  is  the 
same  in  the  property  as  if  such  saie  ana  confirmation 
had  not  been  made. 

2.  Where  a  loss  to  property  covered  by  insnranoe 
in  favor  of  the  mortgagor,  occurs  after  such  con- 
firmation and  before  the  order  was  vacated  and  the 
sale  was  set  aside,  the  insurable  interest,  which  the 
mortgagor  in  possession  had,  was  not  divested  by 
such  ananthonzed  sale  and  confirmation. 

Error  to  the  District  Court  of  Champaign 
County. 

William  Sampson  brought  an  action  against 
the  Richland  county  Mutual  Insurance  Com- 
pany, the  plaintiff  in  error,  on  a  policy  of  fire 
insurance,  on  his  dwelling  house  and  shop  sit- 
uate  on  a  certain  lot  of  land. 

The  policy  was  issued  March  28,  1872  and 
by  its  terms  expired  March  28,  1877.  The 
premium  was  paid  in  advance  for  the  entire 
term  of  five  years.  A  total  loss  of  the  build- 
ings insured  occurred  February  14,  1877. 
This  loss  exceeded  the  amount  of  insurance. 
The  policy  contained  no  proyisions  against 
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alienation.  The  right  of  the  assured  to  re- 
cover depends  on  the  question,  had  he  an  in- 
surable interest  in  the  property  at  the  time  of 
the  loss  ?  The  defendant  claimed  that  he  had 
not  and  that  such  interest  was  divested  by  the 
judicial  sale,  made  Januarv27, 1877,  and  a  con- 
firmation of  that  sale,  February  13, 1877.  The 
day  before  the  loss  the  plaintiff  claims  that 
he  had,  for  the  reason  that,  though  such  a  sale 
was  made  and  confirmed,  yet  afterwards  and 
at  the  same  term  of  court  the  sale  and  confir- 
mation were  set  aside  and  a  re-sale  made  and 
confirmed. 

During  the  trial,  the  defendant  offered  in 
evidence  the  record  and  proceedings  of  the 
court,  showing  that  one  Frank  Houston  a 
mortgagee  of  the  property  insured,  had  com- 
menced an  action  against  Sampson  and  wife, 
to  foreclose  his  mortgage,  making  one  Lemuel 
Weaver  the  owner  of  a  second  mortgage,  a  de- 
fendant. 

Weaver  answered  settine  up  hist,  mortgage, 
and  such  proceedings  were  baa  that  at  the  No- 
vember term  of  the  court,  A.  D.  1876,  there 
was  a  finding  of  the  amount  due  on  each  mort- 
gage, and  ah  order  of  sale  to  pay  the  same,  on 
aefault  of  plaintiff  for  five  oays  to  pay  the 
same,  and  in  case  of  sale  the  sheriff  was  ordered 
to  bring  the  proceeds  into  court  to  abide  its 
order. 

At  the  February  term,  1877,  to  wit :  Febru- 
ary 18, 1877,  the  sheriff  reported  a  sale  made 
January  27, 1877,  to  said  Weaver,  which  was, 
on  motion  of  Houston's  attorney,  referred  to  a 
master  commissioner  for  examination  as  to  all 
matters  relating  to  confirmation. 

The  master  submitted  a  report  to  the  effect 
that  the  proceedings  and  sale  were  regular  and 
in  conformity  to  law.  Thereupon  the  sale 
was  confirmea  and  the  sheriff  was  ordered  to 
make  a  deed  to  the  purchaser.  At  the  same 
time,  the  purchase  money  was  ordered  to  be 
applied,  Ist  to  the  payment  of  costs,  2nd  to  the 
payment  of  taxes,  3rd  to  satisfy  Houston's 
mortgage,  and  the  balance  to  be  applied  as  far 
as  it  igrould  go,  upon  Weaver's  mortgage. 

After  waros,  at  the  same  term  of  court,  March 
16,  1877,  the  following  order  was  made:  ''On 
motion  to  the  court,  tne  entry  heretofore  made 
at  this  term  of  the  court,  confirming  the  sale 
of  the  premises,  is  set  aside,  and  this  cause  is 
opened  up,  and  it  appearing  to  the  court  that 
tne  property  had  not  been  aa  vejtised  for  thirty 
days  before  the  sale,  and  op  motion  to  the  court 
it  18  ordered  by  the  court  that  the  sale  in  this 
cause  be  set  aside,  and  by  likeorder,*the  entry 
confirming  said  sale  is  vacated,  and  held  for 
naught,  and  at  the  costs  of  plaintiff,  and  this 
cause  is  continued." 

The  property  on  which  the  building  had 
beexi  situated,  T/as  again  sold  under  the  decree 
of  foreclosure,  to  Happersett  &  Hivey,  and  at 


the  May  term,  1877,  this  sale  was  confimied. 
Until  after  this  last  sale  was  confirmed  the 
mortgagor,  defendant  in  error,  remained  in  pos- 
session. It  does  not  aj)pear,  that  Weaver,  the 
first  purchaser,  had  paid  any  part  of  his  bid, 
or  had  made  any  application  of  the  balance  of 
his  bid  to  his  own  claim,  as  directed  bv  the  or- 
der of  February  13.  No  deed  was  made  under 
the  first  sale  to  Weaver  nor  was  he  ever  in 
possession.  At  the  close  of  the  trial  to  a  jury, 
the  plaintiff  in  error  requested  the  court  to 
charge  as  law  that  a  decree  of  foreclosure  of  a 
mortgage,  and  an  order  of  sale,  and  a  confir- 
mation of  the  sale  by  the  court,  although  set 
aside  at  the  same  term  of  the  court,  was  such 
an  alienation  of  the  property  as  to  avoid  the 
policy,  which  the  court  refused,  but  did  charge, 
that  the  minutes  and  journal  entries  of  the 
court  were  subject  to  be  corrected,  modified  or 
vacated  by  the  order  of  the  court  at  the  same 
term,  and  that  the  effect  of  these  proceedings 
was  as  if  no  such  sale  and  confirmation  had 
been  made.  Under  this  instruction  there  was 
a  verdict  and  judgment  for  plaintiff  which 
was  affirmed  by  the  district  court. 

The  errors  assigned  arise  upon  the  charge  of 
the  court  and  its  refusal  to  charge  as  appears 
in  the  foregoing  statement. 

Johnson  J. 

If  Sampson  had  an  insurable  interest  in 
the  propertv  at  the  time  of  the  loss 
he  was  entitled  to  recover.  The  quantity  of 
that  interest  is  not  material,  if  it  was  substan- 
tial and  valuable.  If  his  relations  to  the  prop- 
erty were  such  as  that  he  would  derive  pecun- 
iary value  from  its  preservation,  he  has  such 
interest.  May  on  Insurance,  Chap.  IV;  Wood 
on  Insurance,  Chap.  VIII. 

It  must  be  conceded  that  as  mortgagor  in 
possession,  the  decree  of  foreclosure  and  order 
of  sale  did  not  divest  him  of  his  insurable  in- 
terest; neither  did  the  upduthorized  sale;  for 
until  the  payment  of  the  purchase  money,  and 
the  order  of  confirmation,  an  authorizea  sale 
he  still  might  redeem  if  the  order  was  re- 
versed or  set  aside.  Rover  on  Jus.  Sale,  sees. 
128, 129. 

The  sale  was  confirmed  February  thirteenth, 
the  loss  happened  February  fourteenth,  the  or- 
der of  connrmation  was  vacated  March  fif- 
teenth, and  the  property  was  subsequently  sold 
and  conveyed  to  a  stranger,  to  whom  possession 
was  surrendered  by  the  mortgagor.  That  the 
court  had  the  power  for  sufficient  cause  to 
make  the  order  of  March  fifteenth,  cannot 
now  be  controverted.  The  effect  of  this 
order  was  to  decide  that  the  property 
had  not  been  regularly  sold  as  authorized  by 
law  and  such  was  the  fact.  When  the  former 
order,  confirming  the  sale,  had  been  vacated, 
and  the  sale  to  Weaver,  one  of  the  mortgagees, 
set  aside,  in  due  course  of  law,  the  parties  stood 
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as  if  no  sale  bad  ever  been  made.  This  prin- 
ciple is  settled  by  McBain  v.  McBain,  16  Ohio 
St.  337,  where  it  was  held«  that  where  an  or- 
der confirming  a  sale  to  a  party  is  reversed  af- 
ter a  sheriff's  deed  has  been  executed  and  de- 
livered, the  title,  if  an  v,  of  the  purchaser  is  di- 
vested by  the  ord^r  of  reversal.  It  is  there 
said,  *'  that  the  confirmation  having  been  re- 
versed and  set  aside  it  becomes  a  nuUitv,  and 
the  case  stands,  at  least  as  to  parties,  as  tliough 
no  confirmation  h^d  ever  been  made."  A 
fortiori  the  results  must  be  the  same  in  the 
case  at  bar,  when  the  court  at  the  same  time, 
and  for  a  reason  that  would  warrant  a  reversal 
on  error,  vacates  its  own  order  and  sets  the 
sale  aside. 

In  such  a  case  the  mortgagor  is  entitled  to 
redeem  until  the  property  is  a|;ain  regularly 
sold,  and  his  interest  thereby  divested.  Hub- 
bell  V,  Broadwell  Admr.,  8  Ohio  120. 

In  thecase  of  a  sale  of  property  to  a  strangera 
subsequent  reversal  of  the  judgment^  does  not 
divest  the  purchaser's  title.  Rev.  Stat. 
§  6409.  But  this  statutory  rule,  which  applies 
only  to  purchases  by  strangers,  when  the  judg- 
ment is  reversed,  does  not  apply  to  a  mortgagee 
who  is  a  party,  nor  where  the  order  of  sale  or 
confirmation  is  reversed.  In  such  cases  the 
rule  is  as  stated  in  McBain's  case.  Whether 
in  the  present  case  the  result  would  be  differ- 
ent if  the  purchaser  was  a  stranger  was  dis- 
cussed in  McBain's,  case,  but  need  not  now  be 
considered. 

Much  reliance  is,  by  the  plaintiff  in  error, 
placed  on  the  case  of  Mt.  Vernon  Man.  Co.  v. 
The  SummitCo.Mut.F.  InsuranceCo.,  10  Ohio 
St.  347. 

In  that  case  there  was  no  question  as  to  the 
power  of  the  court  to  vacate  its  own  orders 
improperly  made  at  the  same  term  of  court. 
Certain  chattel  property  had  been  purchased 
b V  a  mortgagee  in  possession,  and  an  order  ap- 

£  lying  the  proceeds  to  the  aebt  secured  had 
een  made.  Subsequently  the  property,  while 
in  the  purchaser's  possession,  wasaestroyed  by 
fire.  At  the  next  term  of  the  court,  by  consent 
of  parties,  the  sale  and  confirmation  was  set 
aside.  It  was  held,  that  as  no  order  of  confir- 
mation was  necessary  of  the  personalty,  and  as 
the  purchaser  had  been  in  possession  several 
months,  the  order  setting  the  sale  aside 
could  not  divest  the  purchaser's  title.  The 
right  of  the  insurance  company  as  against  the 
mortgagor  Had  been  fixed  by  the'sale  to  the  mort- 
gagee, and  the  action  of  the  court  could  not  re- 
store the  policy  to  its  original  vigor,  so  as  to 
cover  a  loss  for  which  it  was  not  liable  when  the 
loss  occurred.  We  are  not  inclined  to  carry 
the  principle  of  that  case  beyond  the  facts 
there  stated.  The  distinction  between  the 
two-cases  is  radical.  In  that  there  was  a  reg- 
ular sale  which  passed  the  title  without  con- 


firmation. In  this  the  sale  was  unauthorized 
and  subject  to  reversal  on  error  or  to  be  set 
aside  by  the  court  in  a  proper  proceeding. 
In  that  the  consent  of  all  the  parties  could  not 
divest  the  purchaser  of  his  title  and  reinvest 
the  mortgagor  with  an  insurable  interest 
which  had  passed  from  him  by  the  sale.  In 
this  the  sale  being  invalid  passed  no  title  and 
was  subject  to  be  set  aside  or  reversed  on  error 
at  the  instance  of  the  mortgagor.  In  that, 
there  was  a  valid  sale  by  whicn  the  property 
passed  to  the  purchaser,  while  in  this  it  did 
not,  as  the  proceedings  were  annulled  by 
proper  authority.  We,  therefore,  hold,  that  on 
the  facts  of  this  case,  the  order  of  confirmation 
and  sale  were  properly  set  aside,  and  that  the 
mortgagor  in  possession  was  not  by  such  sale 
and  confirmation  divested  of  his  insurable  in- 
terest in  the  property. 

Judgment  affirmed. 

[To  appear  in  38  Ohio  St.] 
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BAILWAT  CO.  T.  HSXSKXUL    Xsxth  6,  US3. 

RAUiROAD— Fbivcbs— Rkpairs—Burdjek  of  Pboof*- 

Negligekce. 

{Ohio  Supreme  Oow't,) 

An  owner  of  land  through  which  a  railroad  pawes 
agreed  with  the  railroad  company  to  maintain  and 
keep  in  repaiir  a  lino  of  fence  on  tlie  south  side  of  the 
roaa,  and  the  comi^any  agreed  to  do  the  like  on  tha 
north  side.  Afterwards  tlie  company,  for  its  own 
convenience  in  rebuilding  a  bridge  over  a  stream 
of  water  there  situate,  removed  a  portion  «>f  tlie  fence 
on  the  south  side  of  the  road,  and,  wlien  the  bridge 
was  completed,  instead  of  restoring  the  portion  of 
fence  removed,  constructed,  as  a  substitute  tlierefor, 
wing  fences  from  the  abutments  of  tlie  bridge,  over 
its  right  of  way,  to  the  ends  of  the  old  fence,  no  as  to 
prevent  the  passage  of  stock  from  tlie  adjacent  fields 
to  the  railroad.  The  portions  of  fence  thus  subatituted 
for  the  part  of  the  old  fence  which  had  been  removed 
were  accepted  by  the  land  owner  aa  an  indoaing  fence 
to  his  fields. 

Held:  1.  By  accepting  the  new  wing  fenoes  as  a 
part  of  the  line  of  fence  inclosing  his  a^Jaoent  fields. 
It  became  the  duty  of  the  land  owner  to  keep  the  same 
in  repair. 

2.  Occasional  repairs  of  the  new  wing  fences  by  the 
company  did  not  release  the  land  owner  from  his  duty 
to  keep  the  same  in  repair. 

S.  Such  land  owner  is  without  remedy  where  his 
slock  passes,  by  neglect  to  make  such  repairs,  to  the 
track  of  the  railroad  and  is  killed  by  a  passing  train, 
unless  it  be  shown  that  the  kiUing  was  caused  by 
negligence  in  running  the  train. 

4.  The  burden  of  proving  such  negilgenoe  rests  on 
the  plaintiff.  It  cannot  be  inferred  from  the  fact  ol 
kUl&g.    Railroad  Co.  v.  McMUlen,  87  Ohio  St.  55i. 

Error  to  the  District  Court  of  Madison 
County. 

The  original  action  was  brought  by  Daniel 
O.  Heiskell  against  the  Pittsburgh,  Cincin- 
nati A  St.  Louis  Railway  Company,  in  the 
common  pleas  of  Madison  county,  to  reoover 
the  value  of  three  colts  and  a  sow  killed  on 
the  twenty-fifth  of  April,  1874,  upon  the  line 
of  defendant's  road  by  passing  trains,  thioagh 
the  negligence  of  defendant  in  maintaining 
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Bufficient  fences^  and.  in  the  management  of 
its  running  trains. 

The  defendant  denied  nejgligence  on  its 
part,  and  alleged,  **  that  b^  a  written  agree- 
ment between  the  plaintiff  and  defendant's 
lessor,  dated  November,  1853,  the  plaintiff  was 
bouna  to  keep  up  and  maintain  the  fence  at 
the  place  where  the  animals  came  upon  the 
track,  and  that  at  the  time  of  the  injury  the 
animals  were  trespassing  on  defendant's  track, 
by  reason  of  the  carelessness  of  the  plaintiff 
in  not  keeping  up  the  fences  which  he  was 
bound  to  maintain." 

The  plaintiff  replied  that  the  contract  re- 
Ifed  on  was  without  consideration  and  had 
been  abandoned  by  the  parties. 

A  verdict  and  judgment  was  rendered  for 
the  plaintiff  for  $818.06.  Divers  exceptions 
having  been  taken,  the  defendant  brought 
this  proceeding  in  the  district  court  where  it 
was  reserved  for  decision  here. 

McIlvaine,  J. 

The  controlling  facts  in  this  case  were  so 
clearly  proved  by  the  testimony,  all  of  which 
is  set  out  in  the  record,  that  the  principal 

Suestion  before  us  is,  whether  or  not  the  ver- 
ict  was  contrary  to  law. 

The  facts  may  be  stated  thus :  Previous  to 
the  year  1853j  the  Columbus  and  Xenia  rail- 
road was  constructed,  from  east  to  west, 
through  the  plaintiff's  farm,  and,  within  its 
limits,  across  the  Little  Miami  river  on  a 
wooden  bridge,  and  on  each  side  of  the  road  a 
fence  had  been  built  by  the  plaintiff.  On  the 
8th  of  November,  1853,  that  company  and  the 
plaintiff  entered  into  the  following  agreement 
in  writing,  to  wit : 

"  In  consideration  of  one  hundred  and  forty- 
one  87-100  dollars  paid  me  by  the  Columbus 
A  Xenia  Railroad  Co.  for  one-half  of  the  di- 
vision fence  built  by  me  along  the  line  of  the 
said  road  through  my  land,  I  bind  myself  and 
assigns  to  keep  up  forever  one-half  of  said 
division  fence;  the  said  company  to  have  the 
right  to  select  which  side  they  .will  take  in 
the  above  purchase.  The  other  side  to  be  kept 
np  by  me  as  aforesaid.  I  also  bind  myself  to 
make  a  satisfactory  conveyance  of  the  right- 
of-way  one  hundred  feet  wide  through  my  said 
land,  which  lies  west  of  South  Charleston  in 
Clark  county,  adjoining  Webster's  land  on 
the  west." 

"  Nov.  8, 185S. 

"  [Signed.]  Daniel  0.  Heiskell." 

By  this  agreement,  and  the  selection  there- 
under, the  plaintiff  oecame  bound  to  main- 
tain the  fence  on  the  south  side  of  the  road, 
and  the  oompanv,  the  fence  on  the  north  side. 
Such  was  the  relation  of  the  parties  when  the 
Columbus  and  Xenia  Company  leased  its  road 
to  the  defendant,  and  the  same  relation  be- 
tween the  plaintiff  and  defendant  was  after- 


wards recognized  and  acted  upon  without 
question  or  interference  in  any  manner  until 
the  year  1863,  when  defendant  re-constructed 
the  bridge  over  th^  river  by  substituting 
iron  for  wood,  and  in  so  doing,  for  con- 
venience sake,  removed  about  eightv  feet  of 
plaintiff's  rail  fence  on  the  south  siae  of  the 
road  including  the  part  extending  across  the 
river.  After  the  re-building  was  completed, 
the  defendant,  instead  of  .restoring  the  por- 
tion of  the  rail  fence  which  had  been  removed, 
constructed  wing  fences  of  posts  and  boards 
from  the  abutments  of  the  bridge  on  each  side 
of  the  river  to  the  contiguous  ends  of  the  rail 
fence,  thus*  completing  the  separation  of  the 
defendant's  track  from  the  amacent  pasture 
lands  of  the  plaintiff  by  a  good  and  suflScient 
fence.  This  change  and  substitution  by  the 
defendant  was  acquiesced  in  and  adopted  by 
the  plaintiff,  by  the  construction  of  flood 
gates  across  the  river  between  the  abutments 
thus  completing  a  continuous  line  enclosing 
his  pasture  lands  on  the  south  side  of  the 
road. 

These  wing  fences,  without  any  further  ex- 
press agreement  between  the  parties,  con- 
tinued to  be  used  as  parts  of  theaiyision  fence 
between  the  railroad  and  the  j)laintiff 'elands, 
until  the  happening  of  the  grievances  herein 
complained  of,  on  the  25tn  of  April,  1876. 
During  this  period  these  wings  hacf  been  re- 
paired, on  several  occasions  by  the  defendant, 
and  on  one  or' more  occasions  by  the  plaintiff. 
On  the  25th  of  April,  1875,  the  wing  fence  on 
the  west  side  of  the  river  was  insufficient,  for 
want  of  repairs,  for  the  purpose  of  turning 
stock,  a  fact  then  known  to  tne  plaintiff,  by 
reason  whereof,  the  plaintiff's  stock  escaped 
from  the  adjoining  pasture  and  went  upon  the 
railroad  track  where  they  were  killed  by  pass- 
ing trains. 

The  testimony  does  not  shoiif  any  negli- 
gence on  the  part  of  the  defendant  in  the 
management  of  the  trains  at  the  time  of  the 
injury ;  but,  rather,  that  they  were  being  run 
with  ordinarv  and  reasonable  care. 

Upon  the  foresping  state  of  facts  we  think 
the  verdict  should  have  been  for  the  defendant. 
And  on  the  trial  below  the  court  charged  the 
jury  to  the  same  effect. 

There  is  no  room  for  dispute,  that,  as 
between  these  parties  previous  to  the  year  1863, 
the  plaintiff  was  bound  to  maintain  and  keep 
in  repair  the  entire  line  of  fence  on  the  south 
side  of  the  railroad  so  fur  as  the  same  was  lo- 
cated through  his  lands.  We  concede,  that  in 
1863  when  the  railroad  company  removed  a 
part  of  this  line  near  the  river,  for  itsowncon- 
venience  in  rebuilding  the  bridge,  the  plaint- 
iff was  thereby  released  from  its  doty  to  the 
defendant  in  respect  to  the  portion  of  fence  so 
removed  uotil  the  Mme  was  restored  by  the 
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defendant.  But  when  restored  the  conven- 
tional rights  and  duties  of  the  parties  again 
attached. 

It  IS  claimed,  however,  that  the  parfof  the 
fence  removed  was  not  restored.  Strictly,  this 
claim  is  true.  The  rail  fence  was  not  rebuilt 
nor  was  any  substitute  replaced  on  the  same 
site.  But  a  post  and  board  fence  \vas  con- 
structed from  the  abutments  of  the  bridge  and 
connected  with  the  endsof  the  rail  fence  which 
had  not  been  removed,  as  a  substitute  for  tne 
part  removed.  True,  the  plaintiff  might  have 
objected  to  the  substitute,  but  he  did  not.  On 
the  other  haiid  he  accepted  it  and  adopted  it 
as  a  part  of  the  division  line  of  fence  between 
the  parties.  By  so  doing,  we  think,  the  duty 
to  keep  the  substituted  part  in  repair  attached 
to  the  plaintiff  under  the  former  agreement 
of  the  parties.  Such  was  the  instruction  given 
to  the  jury  by  the  court  below,  and  we  can  see 
no  error  in  it.  But  if  there  were  doubt  on 
this  point,  it  is  perfectly  clear,  that  by  the  use 
and  adoption  of  this  new  line  by  the  plaintiff 
as  a  means  of  Enclosing  his  adjacent  fields,  the 
same  became  a  division  fence  between  the 

Sarties  and  the  duty  of  keeping  it  in  repair 
evolved  upon  both  parties;  and  each  was 
guilty  of  negligence  in  suffering  it  to  be  out 
of  repair.  Fences  between  railroad  and  other 
improved  lands  are  put  on  the  same  footing 
with  other  partition  fences  (Sec  3  of  the  act  of 
1859  S.  &  C.  332)  and  such  partition  fences  are 
kept  jin  repair  by  adjoining  owners  (Sec  2  of 
the  act  of  1840  S.  &  C.  649).  So  that  in  either 
view,  the  plaintiff  having  failed  to  keep  this- 
fence  in  repair  and  having  permitted  his 
stock  to  escape  through  the  same,  knowing  it 
to  be  insufficient,  whereby  they  were  killed 
by  passing  trains,  should  not  have  recovered 
for  the  injury  to  which  he  thus  contributed, 
without  proof  of  negligence  on  the  part  of  de- 
fendant in  the  management  of  its  trains. 

On  the  question  of  neglieencc  in  the  man- 
agement of  the  trains,  at  the  time  the  plaint- 
iffs stock  was  killed  in  view  of  the  ruling  in 
Railroad  Company  v.  McMillen  37  Ohio  St.  664, 
we  are  clearly  satisfied  that  the  judgment  in 
favorof  the  plaintiff  cannot  be  sustained  on 
this  ground. 
Judgment  reversed  and  cause  remanded. 
[To  appear  in  38  Ohio  St.] 

GXTBHET  ▼.  GUBVET.    Feb.  27, 1883. 
{Ohio  Supreme  Court,) 

Umdsrtaking  for  8tat  of  Exbcution  in  Partition 
Pbock£di>'qs  Must  be  Fixed  by  Common  Pleas 

COUBT. 

The  filial  judgment  of  the  district  court  was  au 
order  of  partition  of  real  estate,  and  the  cause  was 
reniandeid  to  the  common  pleas  for  execution  where 
an  order  of  sale  was  made,  the  property  being 
Incapable  of  division.  The  case  is  pending  here  on 
error,  to  reverse  the  Jud|;meril  of  tne  district  court. 


Held:  That  under  sub-division  3  of  section  6718 
of  the  Revised  Statutes,  tjie  court  of  common  pleas, 
or  a  judge  thereof,  may  fix  the  amount  of  the  ander- 
taking  for  stay  of  proceedings  on  the  mandate. 

Motion  for  stay  of  execution  in  cause  No. 
1077  on  the  general  docket,  whieh  is  pending 
here  on  error  to  reverse  the  judgment  of  the 
District  Court  of  Licking  County. 

It  appears  that  the  district  court  made  an 
order  of  partition  of  real  estate,  and  remanded 
the  case  to  the  coQimon  pleas  for  execution  of 
the  order,  and  that  such  proceedings  have 
been  had,  that  the  property  has  been  ap- 
praised, being  found  incapable  of  division, 
and  has  been  ordered  to  be  sold.  It  further 
appears  that  on  a  like  motion  to  this,  in  the 
court  of  common  pleas,  that  court  held,  that 
it  had  no  power  to  fix  the  amount  of  the  un- 
dertaking for  stay  of  execution. 

This  motion  is  now  made  here  for  the  same 
purpose. 

Charles  H.  Kibler  and  Smvthe  A  Sprague 
for  the  motion. 

J.  Buckingham  contra. 

By  the  Court. 

Under  the  third  subdivision  of  Section  6718 
of  the  revised  statutes,  the  court  of  common 
pleas  or  any  judge  thereof  may  fix  the  amount 
of  undertaking  for  a  stay  of  execution  of  the 
proceedings  in  that  court,  while  the  case  is 
pending  here  on  error. 

Motion  overruled. 

[To  appear  in  38  Ohio  St.] 

SAKE  ▼.  STOKE  CO.    Mareli  IS,  188S. 
Building  Contract— Presumption  of  AppbovaLt— 
Owner's    Approval    Dihpbnsbb  Wrrn   That  or 
Architect— SuBsi'ANTiAL     Performance     'Ksm- 
TLKR  Contractor  to  Contract  Price. 
{Ohio  Supreine  Oonrt,) 

1.  Work  was  ))orformed  in  buildiuK  a  bouse,  vrliich, 
under  the  contract,  was  subject  to  tbe  approval  of  ao 
architect,  who  was  iu  the  employ  of  the  owner  of  the 
property.    Hcfd: 

(1.)  Such  approval  may  be  presumed  from  the  pres- 
ence of  the  architect  at  the  time  the  work  was  done, 
and  his  failing  to  make  objection. 

(2.)  If  such  architect,  acting  in  good  faith,  fails  and 
refuses  to  approve  the  work  in  any  form,  the  general 
rule  is  that  the  contractor  cannet  recover. 

(3.)  Where  the  owner  approves  the  work,  such  ap> 
proval  by  the  architect  is  dispensed  with. 

2.  A  contractor  for  building  a  house,  who  has  fairly 
endeavored  to  perform  his  contract,  and  has  in  fact 
Mubstantiully  performed  it,  nmv,  in  an  action  on  Ihe 
contract,  recover  the  agreed  price  for  the  work,  leas 
any  damages  the  owner  may  have  sustained  by  reason 
of  the  failure  to  strictly  comply  with  the  agreement. 

Error  to  the  District  Court  of  Cuyahoga 
Count  V. 

Waldemar  Otis,  owuer  of  a  lot  on  Euclid 
Avenue,  Cleveland,  desired  to  ert»ct  thereon  a 
first  class  business  block,  to  be  called  Wind- 
sor  block.  He  advertised  for  propoeals,  and 
Kane  made  a  proposition  to   do  the  brick 
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work  at  a  specified  price,  and  Scott  made  a 
proposition  to  furnish  the  stone  and  do  the 
stone  work  for  $5,800.  Otis  was  satisfied 
with  the  prices,  but  desired  to  have  ali  the 
masonry  in  one  contract  and  that  with  one 
person,  and  thereup(ln  Kane,  on  March  1, 
1875,  with  the  assent  of  Scott,  contracted 
with  Otis  to  furnish  the  stone  and  do  the 
stone  work  for  said  sum  of  |5,800,  and  to  do 
the  brick  work  at  the  price  proposed. 

The  specifications  for  tne  stone  work, 
signed  by  Kane,  were  as  follows,  "All  cut 
stone  to  be  from  the  Independence  and  Am- 
herst quarries,  of  a  good  clear  quality.  AH 
belts,  sill  courses,  window  sills,  imposts,  pilas- 
ters, arches,  window  caps,  bands,  pilaster 
blocks,  area  copingH,  platmrmjs  and  flagging, 
and  all  other  parts  colored  light  brown  on  the 
plans  and  elevations,  shall  be  of  cut  stone. 
The  platforms  and  copings  on  Sheriff  and 
Euclid  Avenue  to  be  4  inches  thick.  All  to 
be  crandel  dressed.  All  cut  stone  work 
above  side-walk  to  be  rubbed  smooth  with 
saad  and  water.  After  the  work  is  all  com- 
pleted, clean  off  the  entire  work  and  point 
up  all  the  joints  with  fine  mortar.  Anchor 
with  iron  anchors  the  posts  to  the  walls  and 
to  each  other  as  the  architect  shall  direct. 
Perform  all  the  necessary  cutting  for  side- 
walk, and  vault  lights,  sand  for  iron  gratings 
(side-walk  and  vaults,  lights  and  area  grat- 
ings are  not  included  in  this  contract).  The 
front  and  flank  areas  will  be  paved  with 
brick.  Check  out  the  stone  work  wherever 
necessary  to  receive  window  frames  on  brick 
work.  All  the  above  work  to  be  set  in 
fine  mortar,  and  neatly  painted.  The 
contractor  for  all  the  above  specified 
work  shall,  at  his  own  cost  and  charges,  fur- 
nish all  the  labor  and  materials  of  every 
description,  and  the  best  of  their  several 
kinds,  necessary  for  the  erection  and  comple- 
tion of  the  several  parts  in  a  good,  workman- 
like manner,  in  accordatice  with  the  true 
intent  and  meaning  of  the  several  drawings 
and  specifications  and  to  the  satisfaction  and 
acceptance  of  the  architect. " 

At  the  same  time,  Scott  verbally  agreed 
with  Kane  to  furnish  the  stone  and  perform 
the  work.*according  to  the  terms  and  condi- 
tions of  tne  specifications,  for  15,800,  the  sum 
he  had  proposed, 

At  that  time  it  was  contemplated  by  all 
the  parties — Otis,  Kane  and  Scott — that  buff 
stone  would  be  used ;  but  Jamea  T.  Wilson, 
superintendent  of  the  Ohio  Stone  Co.,  inducea 
Olis,  with  the  assent  of  Kane  and  Scott,  to 
substitute  blue  stone,  the  company  furnish- 
ing to  Otis  the  following  guarantv : 

"  Cleveland,  0.  Mch".  27, 1875. 

W.  Otib,  Esq.,  City: — Whereas  we  have 
this  day  made  a  contract  with  Mr.  Alexander 


Scott,  to  furnish  him  with  the  light  blue 
Amherst  ptone  for  your  building,  to  be 
erected  on  the  corner  of  Sheriff  and  Euclid 
streets,  we  hereby  guarantee  to  you,  that 
said  stone  shall  be  equal  in  every  particular 
in,  color  and  quality,  and  free  from  iron  and 
all spoU  or  di8coloration8^  to  the  stone  used  in 
the  Opera  building  on  said  Sheriff  street,  and 
all  stone  furnished  by  us  to  be  subject  to  the 
inspect'ion  of  W.  Blythe,  architect  of  said 
building.  Ohio  Stone  Company  by  J.  T.  Wil- 
son, Supt." 

Subsequently,  the  contract  between  the 
Ohio  Stone  Co.* and  Scott  was,  with  the  assent 
of  Scott,  assigned  by  that  company  to  the 
Wilson  &  Hughes  Stone  Co.,  by  which  latter 
company  the  stones  were  furnished  to  Scott. 
The  stone  was  substantially  the  same  and 
in  all  respects  equal  to  that  owned  by 
the  Ohio  Stone  Co.,  and  Otis,  Kane  and  the 
architect,  knowing  by  whom  such  material 
was  furnished,  made  no  objection.  »The  stone 
work  was  done  by  Scott  with  the  stone  so 
furnished  to  him,  and  the  agreed  price, 
15,800,  was  all  paid  to  him  in  instalments 
by  Kane,  as  the  work  progressed,  according 
to  his  contract,  except  the  sum  of  $600,  due 
October  1, 1875.  Otis  has  been  in  the  pos- 
session and  use  of  the  property  since  its  com- 
pletion. Aside  from  any  question  as  to  the 
quality  of  the  stone  and  time  and  manner 
of  doing  the  work,  and  acceptance  by  the 
architect,  that  amount  ($600)  was  due  on 
the  stone  work,  October  1,  1875,  from  Otis 
to  Kane,  from  Kane  to  Scott,  and  from  Scott 
to  the  Wilson  &  Hughes  Stone  Co.  Scott 
assigned  his  claim  to  that  company,  and  the 
company  brought  suit  thereon  against  Kane 
for  $600,  with  interest  from  October  1,  1875, 
in  £he  Court  of  Common  Pleas  of  Cuyahoga 
County,  setting  forth  in  the  petition  the 
contract  and  assignment  thereof,  and  alleg- 
ing performance  at  the  time  and  in  the  man- 
ner agreed  upon.  Kane,  who  was  required  by 
Otis  to  resist  the  claim,  in  his  answer 
denied  the  allegations  of  the  petition.  On 
the  trial,  in  1878,  there  was  a"  verdict  for 
$631.75,  which  was  $55.00  less  than  the  $600 
with  interest  from  October  1,  1875.  Judg- 
ment was  rendered  on  the  verdict,  which 
judgment  was  afiBrmed  in  the  district  court 
(2  Cleveland  L.  Rep.  290),  and  this  petition 
in  error  was  filed  to  obtain  as  well  the 
reversal  of  the  judgment  of  the  common 
pleas  as  the  reversal  of  the  judgment  of 
affirmance. 

A  bill  of  exceptions  was  taken  in  the  com- 
mon pleas,  in  wnich  all  the  evidence  is  set 
forth.  The  bill  also  contains  certain  requests 
for  instructions  to  the  jury,  the  refusal  to 
give  such  instructions,  and  certain  parts 
of  the   charge.    Blythe    was  the    architect 
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under  whose  immediate  supervisioD  the  stone 
work  was  done.  Some  of  the  stones  .placed 
in  the  building  were  not  wholly  free  from 
iron,  nor  from  8ix>ts  or  discoloration,  and  the 
work  was  not  pointed  up  after  its  completion, 
but  as  it  progressed.  The  evidence  was  in  con- 
flict whether  in  these  particulars  there  had 
not  been  a  substantial  compliance  with  the 
contract,  on  the  part  of  Scott ;  it  was  also  in 
conflict  whether  ne  had  or  not,  in  all  other 
respects,  literally  complied  with  his  contract ; 
ana  it  was  also  m  conflict  whether  the  arch- 
itect had  not,  in  effect,  accepted  and  approved 
Scott's  work  and  materials.  No  evidence 
was  oflbred  as  to  the  value  of  the  work  or 
materials,  but  there  was  testimony  as  to  the 
damage  sustained  by  failure  to  strictly  per- 
form the  agreement.  The  following  letter 
from  Otis  to  Scott  was  offered  in  evidence 
and  admitted  without  objection : 

^  Waldbkab  Otis,  Law  and  Real  Estate 
Office,  No.  6  Rouse  Block,  Cleveland,  0., 
Nov,  10, 1876. 

'^  Mr.  Alexamdbb  Scott,  Dear  Sir: — It  seems 
proper  for  me  to  notify  you  that  the  reason, 
that  Mr.  Kane  cannot  settle  the  balance  nanh- 
inaUy  due  you,  is  that  I  make  the  claim  that 
the  guarantee  given  me  by  Mr.  Wilson  (as 
to  character  quality  of  stone,  etc.,)  has  not 
in  iinportant  particulars  been  complied  with. 
Mr.  Wilson's  company  by  their  secretiury 
gave  me  written  notice  that  thejr  have 
received  an  assignment  of  your  claim,  and 
therefore  I  virtually  owe  them  the  amount, 
mdjjeei  to  whatever  damages  may  be  due  me 
for  breach  of  guaranty.    Very  respectfully. 

Having  received  this  letter,  Scott  made  no 
application  to  Blythe  for  a  formal  approval  of 
the  work.  He  regarded  it  as  an  approval*  ex- 
cept as  to  the  quality  of  the  stone. 

With  respect  to  the  requests  for  instructions 
to  the  jury,  the  refusal  of  such  requests,  and 
the  charge  given,  the  following  is  all  that  ap- 
pears in  the  record :    '^  The  defendant,  among 

re  the 

»ased 

^iid 

on  having  carried  out  the  contract,  can  only 
recover  on  proving  to  your  satisfaction,  that 
Scott  did  the  work  according  to  his  contract, 
and  cannot  in  this  action  recover  for  work 
performed  not  according  to  contract.'  This 
charge  the  court  refused  to  give  and  defendant 
excepted.  The  defendant  also  asked  the  court 
to  cnarge  the  jury :  '  The  parties  having 
agreed  tnat  the  work  should  be  done  to  the 
satisfaction  and  acceptance  of  Blythe,  the  arch- 
itect, then  Blythe's  opinion  formed  in  good 
fiftith,  is  binding  on  the  parties,  and  if  in  good 
faith  Blythe  was  hot  satisfied  with  the  work, 
and  has  n(it  accepted  it,  and  was  of  the  opinion 


that  the  building  was  not  completed,  then 
plaintiff  cannot  recover  for  the  $600,  which 
it  avers  was  only  payable  on  conrpletion  of  the 
work.'  This  charge  the  court  miled  and  re- 
fused to  give  and  defendant  excepted.  But 
the  court  did  charee  as  follows :  '  In  contracts 
where  the  materials  are  subject  to  the  inspec- 
tion and  acceptance  of  any  particular  person, 
that  inspection  and  acceptance  is  condusive, 
unless  tnere  issomefrauaorconce^ment  prac- 
ticed by  the  person  furnishing  the  materials. 
If  these  stone  were  fairly  and  honestly  exposed 
to  the  view  of  the  architect,  and  he,  after  such 
inspection,  permitted  the  stone  to  go  in  with- 
out objection,  and  there  was  no  defect  in  the 
stone  known  to  Scott,  or  which  by  careful  in- 
spection he  could  not  discover,  and  such  stone 
were  accepted  by  the  architect  without  objec- 
tion, the  architect  could  not  wait  until  after 
the  building  is  completed,  and  then  object  to 
^a  particular  stone  which  had  passed  his  in- 
'  spection.  But  if  Scott  put  in  stone  which  the 
architect  had  rejected  and  thus  deceived  the 
architect,  Scott  would  be  liable  unless  Kane 
knew  that  suoh  stone  had  been  used  after  being 
rejected.  If  Kane  knew  it  or  connived  i^t  it 
then  there  is  no  liability  of  Scott  to  Kane  on 
account  of  it,  although  Kane  might  be  liable 
to  Otis.  K  imperfect  stone  went  into  that 
building,  with  the  assent  or  without  objection 
on  the  part  of  Kane,  Kane  knowing  at  the 
time  that  they  were  defective,  no  claim  for 
damage  can  be  sustained  by  Kane  on  account 
of  defects  in  the  stone,  of  which  Kane  had 
knowledge,  even  though  he  may  be  liable  in 
damages  to  Mr.  Otis  on  account  thereoC'  To 
all  of  which  defendant  excepted. 

"  The  court,  amone  other  tnings, after  charg- 
ing the  jury  that  oefendant  had  withdrawn 
his  claim  for  an  affirmative  judgment,  that 
they  must  first  find  that  plaintiff  was  a  cor- 
poration, that  Scott  had  assigned  his  rights  to 
plaintiff,  and  what  was  the  contract  between 
Scott  and  Kane,  charged  the  jury,  that  they 
must,  to  enable  plaintiff  to  recover,  find  that 
Scott  substantially  complied  with  the  con- 
tract.    '  Plaintiff  must  snow  that  Scott  sub- 
stantially complied  with  the  terms  of  the  con- 
tract, and  without  he  substantially  complete 
the  contract,  plaintiff  cannot  recover.    Bat 
this  is  not  a  technical  rule.    It  don't  apply 
to  immaterial  points,  but  to  the  substantial 
requirements  of  the  contract.    If  the  work 
was  substantially  completed,  then  the  plaint- 
iff is  entitled  to  recover  so  much  as  the  mate- 
rials and  work  were  worth,  after  deducting  all 
damages  which  ICane  sustained  bv  reason  of 
defect  in  the  materials  or  work,  and    for 
which  Kane  would  be  liable  to  Otis.    If  Soott 
didn't  finish  up  the  work,  didn't  complete  it, 
abandoned  it  before  finishing  it  in  a  material 
part,  then  plaintiff  cannot  recover,  *  It    he 
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<li4  do  all  the  work,  but  in  an  improper  man- 
ner, then  plaintiff  can  recover  the  reasonable 
value  of  such  work,  less  any  damage  caused 
by  the  improper  manner  of  doin^  it.' 

*'Tp  eacn  and  every  part  of  this  charge  de- 
fendant separately  excepted,  and  especially 
separately  to  so  much  thereof  as  charged  the 
jury  that  under  the  pleadings  in  the  case, 
plaintiff  could  recover,  upon  a  substantial 
compliance  with  the  contract,  what  the  work 
done  was  reasonably  worth,  less  any  damage; 
and  also  excepted  to  so  much  as  charged,  that 
under  the  pleadings  and  contract,  plaintiff 
could  recover  without  performing  all  tne  work 
required  by  the  contract,  and  to  so  much  as 
charsed,  that  if  Scott  did  all  the  work  required 
by  the  contract  but  in  an  improper  manner, 
plaintiff  could  recover  the  reasonable  value  of 
the  work  done,'less  any  damage  caused  by  the 
way  of  doing  the  work. 

''  The  court  further  charged  the  jury. '  that 
if  the   work  was  pointed  as  the  work  pro- 

Sessed,  although  defectively  and  not  alter 
e  work  was  all  done,  and  although  Blythe 
was  not  satisfied  with  the  work  ana  never  ac- 
cepted the  building,  plaintiff  could  recover 
the  reasonable  value  of  the  work  done,  less 
any  damage  done  thereby.' 

"  To  eadi  and  every  part  of  which  the  de- 
fendant separately  excepted." 

OxsY,  J. 

We  are  unwilling  to  disturb  the  judgment 
on  the  ground  that  the  verdict  was  not  sup- 
ported oy  sufficient  proof.  The  rule  upon  the 
subject  is  correctly  stated  in  McOatrick  v.  Wa- 
son.  4  Ohio  St.  566.  Nor  do  we  find  there  was 
sucn  abuse  of  discretion  with  respect  to  the 
order  in  which  the  proof  was  received,  as  re- 
quires a  reversal.  The  only  questions  which 
call  for  consideration  in  this  opinion,  are  with 
respect  to  the  refusals  to  instruct  the  jury  as 
reouested  and  the  instructions  given. 

The  specifications  required  the  materials  to 
be  furnished  and  the  work  done  '*  to  the  satis- 
faction and  acceptance  of  the  architect."  To 
this  Scott  orally  assented,  and  he  assented  in 
the  same  way  to  the  guaranty,  in  which  it  is 
agreed  that  all  the  stone  should  '*  be  subject 
to  the  inspection  of  W.  Blythe,  architect  of 
the  building."  In  the  request  for  instructiona 
in  relation  to  such  acceptance,  we  think  the 
law  was  not  stated  too  favorably  for  the  de- 
fendant below  :  and  if  such  acceptance  had  not 
been  dispensea  with,  the  charge  should  have 
been  given.  According  to  some  authorities, 
the  law  is  more  favorable  to  him.  Whart. 
Cont.  §  594 ;  cf.  Goldsmith  v.  Hand,  26  Ohio 
St.  101.  But  here  Blythe  was  in  the  employ 
of  Otis;  he  was  Otis' agent ;  and  consequently 
an  acceptance  by  Otis,  the  owner  of  the  build- 
ing, would  dispense  with  the  necessity  of  any 
acceptance  by  Blythe.    We  hold  that  if  it  be 


true  that  Blythe  did  not  accept  and  approve 
the  work  and  materials,  Otis  dispensea  with 
such  action  on  his  part  by  his  letter  to  Scott, 
in  which  he  virtually  acceptod  the  work,  re- 
serving only  his  objection  to  the  quality  of 
the  stone.  Mehurin  v.  Stone,  37  Ohio  St.  49 
is  not  to  be  regarded  as  in  conflict  with  the 
view  we  take  of  this  case. 

Formerly  there  could  be  no  recovery  on  a 
contract  like  this,  unless  the  agreement  was 
strictly  performed.  But  the  rigid  rule  upon 
this  subiect  has  been  relaxed,  and  now  where 
the  builder  acts  in  good  faith  there  may  be 
such  recovery,  although  there  may  not  have 
been  literal  performance.  Goldsmith  v.  Hand, 
supra;  Mehurin  v.  Stone,  supra.  What  is  es- 
sential and  indispensable  to  a  recovery  is 
substantial  compbance  with  the  agreement. 
This  is  hot  a  suit  on  a  quantum  meruUf  but  an 
action  on  the  contract.  No  evidence  was 
offered  as  to  the  value  of  the  work  or  mate- 
rials, but  evidence  was  offered  as  to  damages 
that  may  have  been  sustained  by  the  failure 
to  strictly  comply  with  the  agreement.  The 
action  is  properly  prosecuted  on  the  contract, 
and  the  measure  of  recovery  is  the  sum  stip- 
ulated in  the  agreement,  less  the  damages  sus- 
tained by  a  failure  to  strictiv  perform.  Nolan 
r.  Whitney,  88  N.  Y.  648.  As  already  stated, 
the  evidence  is  in  conflict  with  r^pect  to  the 
qualitv  of  the  stone.  Moreover,  the  stipula- 
tion tfiat  the  stone Should  be  "free  froin  iron 
and  all  spots  £knd  discoloration,"  must  be  con- 
strued in  view  of  the  uses  to  which  the  mate- 
rial was  to  be  appropriated.  Perhaps  no  lot 
of  stone  of  the  kind  referred  to  is  so  perfect 
as  to  be  wholly  free  from  iron  and  spots.  The 
rule  in  contracts  of  this  sort  is  stated  in  Cul- 
len  V.  Bimm,  87  Ohio  St.  236.  Besides,  the 
jury  deducted  $55  from  the  sum  for  which  a 
verdict  should  have  been  rendered  in  case  of 
strict  performance,  and  we  may  fairly  say  that 
this  was  because  of  iron  or  spots  in  the  stone. 
We  are  by  no  means  clear  tnat  injustice  has 
been  done  by  the  verdict  rendered. 

Our  conclusion  is,  that  the  learned  j\idfe 
who  presided  at  the  trial  was  mistaken  m 
some  respects  as  to  the  law  applicable  to  the 
case,  but  that,  under  the  circumstances,  his 
action  was  not  so  far  prejudicial  as  to  afford 
ground  of  reversal. 

Judgment  affirmed. 

[To  appear  in  38  Ohio  St.] 

ftlTDOLPH   0nZST*8    OOKSTXTTTTIOVAI.   BXITOBT  Of 

BVOUUTB. 

The  learned  professor  of  law  at  the  univer- 
sity of  Berlin,  Dr.  Rudolph  Gneist,  who  is  al- 
ready the  author  of  several  works  on  the.  Eng- 
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lish  law  and  constitution,  has  published, 
under  the  above  title,  another  work  that  bids 
fair  to  outVank  all  his  previous  efforts  in  this 
department.  German  critics  regard  it  as  the 
culmination  and  fruit  of  his  long  years  of 
study  and  investigation  of  the  fountain  heads 
of  English  history  and  especially  of  English 
law,  Prof.  Gneist  is  beyond  question  the 
greatest  German,  if  not  the  greatest  conti- 
nental authority  on  English  law,  and  his 
works  have  received  the  commendation  not 
onlv  of  his  own  land,  but  of  the  world.  The 
English  constitution,  and  the  English  sys- 
tem of  government  have  long  been  looked 
upon  as  models  by  constitutional  jurists,  and 
it  was  during  the  constitutional  disputes  in 
Prussia,  and  the  consequent  attempts  at  re- 
form that  Gneist  was  first  led  to  an  exam- 
ination and  study  of  them.  The  primary 
object  thereby  seems  to  have  been  the  in- 
struction of  the  statesmen  of  his  own  land, 
and  an  exposition  of  their  numerous  and 
gross  mistakes  in  governmental  policy.  His 
two  former  most  important  works  to  wit : 
"  History  and  Present  Form  of  the  Office  and 
Administrative  Law  in  JBngland,  published 
in  1860,  and,  the  "  History  of  Self-Government 
in  England  "  published  in  1863,  are  charac- 
terized by  constant  companions  of  the  En- 
glish law  and  its  results  with  the  condi- 
tion of  affairs  on  the  continent  and  especially 
in  Prussia.  If  this  was  his  sole  original  pur- 
pose, his  works  have  far  surpassed  their  ob- 
ject, for  in  them  Gneist  has  given  not  only  to 
his  own  father-land,  but  to  England  herself 
and  to  the  worla  works  that  are  unsurpassed 
for  erudition,  and  for  masterly  exposition  of 
this  truly  most  difficult  subject.  The  com- 
parative part  is  in  great  measure  given  up  in 
the  new  work,  but  the  fundamental  principle 
remains  the  same ;  the  coherence  of  all  the 
branches  of  the  state  and  of  society,  is  still 
the  leading  idea,  and  is  made  even  more 
prominent  in  this  last  work.  The  work  is 
characterized  by  the  wonderful  compass  of 
the  digested  material,  and  the  clear  and  con- 
cise exposition  of  the  main  principles  of  the 
historical  developement.  Constitutional  his- 
tory must,  in  accordiELnce  with  Gneist,  be  a 
representation  of  the  constant  reaction 
between  state  and  society,  state  and   c)iurch, 


constitution  and  government,  governmental 
and  popular  action,  public  and  private  econo- 
my, between,  in  fact,  the  greatest  and  the 
smallest;  between  all  the  affairs  of  mankind. 
Such  a  representation  of  the  English  consti- 
tutional history,  Gneist  has  undertaken  in 
his  late  work ;  and  he  has  been  even  more 
than  successful  in  conveying  a  simple  con- 
ception of  the  whole,  and  in  producing  unity 
and  harmony  out  of  the  mass  of  seemingly 
discordant  material.  The  difficulties  usually 
experienced  in  studying  the  history  of  the 
English  constitution  are  in  great  measure  if 
not  wholly  overcome. 

The  division  of  the  work  into  six  parts, 
that  was  introduced  in  the  History  of  Admin- 
istrative law  in  England,  is  still  retained. 
The  first  period  treats  of  the  primitive  condi- 
tion of  the  English  law  during  the  Anglo- 
Saxon  time.  The  history  of  the  various  laws 
of  property,  of  the  origin  of  the  courts,  of  the 
church,  of  royalty,  and  of  the  parliamentary 
assemblies,  is  discussed  in  a  masterly  man- 
ner. The  second  period  covers  the  feudal 
system,  the  Magna  Charta,  and  the  attempts 
at  an  aristocratical  form  of  government  dur- 
ing the  eleventh,  twelfth,  and  thirteenth 
centuries.  The  third  period,  that  of  the 
great  barons,  from  1272-1485,  treats  of  the 
development  of  the  Courts,  of  the  Privy  Ck)un- 
cil  and  of  Parliament,  closing  with  the  growth 
of  the  royal  power  and  an  excellent  exposi- 
tion of  the  rights   of   the  royal    prerogative. 

In  the  fourth  period,  the  time  of  the  Tud- 
ors  and  of  the  Reformation  1485-1688,  the 
inner  development  of  the  constitution  to 
an  active  parliamentary  basis,  is  set  forth, 
preparing  the  way  for  the  constitutional 
struggles  tinder  the  Stuarts,  and  the  reaction 
of  parliament  against  the  royalty  by  divine 
right.  In  the  fifth  period  the  English  State 
attains  the  form  of  a  well  ordered,  harmoni- 
ous community,  with  the  royalty  as  the 
source  of  all  administrative  power,  the  courts 
as  constitutional  restraints,  and  parliament 
aa  the  sole  and  extreme  expositor  of  the  will 
of  the  state. 

In  the  last  period  the  changes  in  the  Eng- 
lish law  and  constitution  of  our  own  more 
immediate  times  are  treated.  The  gradual 
rise  to  power  of  the  whole  people  is  set  forth 
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at  length ;  and,  though    predicting  still  more 

marked  and  necessarv   chanirc!:    in  the    near 

future,  Gneist  closeA  the  voluiiu?  hv  expresis- 

ii\g  the  firm  belief  that  the  BngliRh  constitur 

tion  will  still  endure  and  remain  the  name  in 

principle,  as  it  has  during  the  thousand  years 

over  which  its  history  extends. 

H.  T.  F. 
Columbus^   0., 


The  American  Decmon»,  Vol.  41.  Compiled  and 
annotated  by  A.  C.  Freeman.  San  Fran- 
cisco :  A.  L.  Bancroft  &  Co.     1883. 

This  series  of  reports  is  now  too  well  known 
to  the  profession  to  require  an  extended  re- 
view of  any  particular  volume. 

The  cases  reported  in  the  present  volume 
are  found  in  6  and  7  Alabama,  5  Arkansas,  16 
Connecticut,  1  Oilman  (Ills.),  7  Blackford 
(Ind.),  1  Morris  (Iowa),  4  and  5  B.  Monroe 
(Ky.),  6,  7,  8  and  9  Robinson  (La.),  23  and  24 
Mains,  2  Gill  (Md.),  7  and  8  Metcalf  (Mass.), 
1  Douglass  (Mich.),  2  and  3  Smedes  &  Marshall 
(Miss.),  8  Mo.,  3  Green  Cry  (N.  J.),  6  Hill 
(N.  Y.) 

We  find  very  full  notes  upon  acknowledge- 
ment of  deeds  in  Livingston  v.  Kettelle,  1 
Gilm.;  Perils  of  the  sea.,  in  Van  Horn  v.  Tay- 
lor, 7  Robinson  ;  "  Power  of  Stockholders  to 
sue  oflicers  of  corporation,*'  *^  What  rules  a 
railroad  company  may  make,"  in  Common- 
wealth V.  Power,  7  Metcalf  5,  96;  beside  many 
shorter  notes. 


Rapalj^s  New  York  Annotation  Pad,  Supple- 
ment for  1882.  Frederick  D.  Linn  &  Co., 
Jersey  City,  N.  J. 

This  supplement  contains  the  decisions  of 
the  New  York  courts  upon  prior  decisions  of 
the  courts  of  that  state,  showing  whether 
they  are  followed,  approved,  overruled,  etc. 
This  is  sent  f^ee  to  purchasers  of  the  original 
work,  and  to  others  for  a  small  sum. 

Bigegb  ef  Recent  Gageg. 

Co'KPOVLAnoS'-Right  to  Purchase  its  own  Stock— Lien 
of  OredUtara  on  Oaipital  Stock— PrivjXe  Corporations 
may  purchase  their  own  stock  in  exchange  for  money 
or  other  property,  and  hold,  re-iaane  or  retire  the  same, 
If  it  ia  done  in  entire  good  faith,  and  the  exchange  is 
of  equal  value,  and  is  free  from  aU  fraud,  actual  or 
constructive,  and  if  the  corporation  is  not  insolvent 
or  in  proceas  of  dissolution,  and  the  rights  of  creditors 
are  not  affected  thereby.  The  capital  stock  of  an  in- 
corporated company  is  a  fund  sot  apart  for  the  pay- 


ment of  it)«  dcbtH,  and  its  creditors  have  a  lien  in 
equity.  If  diverted,  they  may  follow  it  aa  far  as  it 
j  can  be  traced,  and  subject  it  to  their  claims,  except  as 
against  holders  who  have  taken  it  fuma  fide  for  a  valu- 
able consldonition  and  without  notice*.  Clapp  v  Peter' 
nou,  104  III. 

Skuvk'E  of  Pkockss— On  Foreign  (hrporation.—}. 
When  service  is  made  within  tlie  »tuto  upon  an  agent 
of  a  foreign  coq>oration,  it  ia  essential,  in  order  to 
I  support  the  jurisdiction  of  the  court  to  render  a  per- 
I  aonal  judgment,  that  it  sliould  appear  Komewhero  in 
I  the  record  that  tlie  corporation  was  engaged  in  busi- 
I  nefis  in  the  state.  Service  on  an  agent  merely  caa- 
,  ually  within  the  state,  und  not  on  business  of  the 
corporation,  con  fern  no  jurisdiction  over  the  corpo- 
ration. 2.  In  such  case,  a  certificate  of  sor\*ice  by  the 
proper  offloer  would  be  prinut  facie  evidence  that  the 
agent  repreHcnted  the  corporation,  subject,  how  aver, 
to  rebuttal  when  the  record  is  introduced  In  evidence 
in  another  sUite.  St.  Ctair  v.  Cox,  U.  S.  S.  C,  Dec.  18, 
1KS2 ;  r»  Morr.  Trans.,  4 IS. 

j  ItKMOVAi.  OF  CAiTss>i — Corporation  oj  a  JPbreign  State 
j  —  When  Jurisdiction  of  the  State  'Court  Ceases — Prac- 
tice,— The  rule  by  which  the  individual  members  of  a 
corporation  created  by  a  state  of  the  Union,  are  con- 
clusively presumed  to  be  citizens  of  that  state,  for 
puriKMCs  of  suit  by  or  against  the  corporation,  ex- 
tonas  to  corporations  created  by  foreign  states.  In  a 
suit  in  which  the  jurisdiction  of  a  United  States  Cir- 
cuit Court  depencts  upon  the  character  of  the  partiea, 
it  is  sufficient  if  their  citizenship  In  shown,  affirma- 
tivelv,  by  the  record ;  it  need  not  Ije  set  out  in  the 
petition  for  removal.  Upon  the  filing  of  the  pjetition 
and  bond  required  by  the  statute — the  suit  being  re- 
movable—the  iurisdiction  of  the  state  court  absolutely 
ceases;  and  a  failure  to  file  the  transcript  within  the 
time  prescribed  by  the  statute  does  not  nave  the  effect 
of  restoring  the  jurisdictioh  of  the  state  court.  A  pe- 
tition and  bond  f .  r  removal  having  been  filed  in  the 
state  court,  that  court  ruled  that  the  suit  was  not  re- 
movable, and  the  party  seeking  the  removal  consented 
to  a  reference  ana  contested  tne  suit  in  the  courts  of 
the  state  up  to  final  judgment.  Held,  that  the  juris- 
diction of  the  state  court  was  not  thereby  restored, 
and  that  the  consent  to  the  order  of  reference  was  to 
be  deemed  as  only  an  expression  of  preference  for 
that  one  of  the  several  modes  of  trial  authorized  by 
the  laws  of  the  state.  Steamship  Co.  »».  7\tgman,  8.  C. 
U.  8.,  Oct.  Term  1882. 


8hie  Supreme  Geui^b  Repevb. 


Bom.  W.  W.  JoMxtoK,  Chi^  JhMIc: 
Jnttgea  : 
Hon.  Qbobob  W.  McIltainb.  Hon.  John  W.  Okbt. 

Hon.  JoMSi  H.  Do  VLB. 


OolumbfiS,  Ohio,  March  13,  1883. 
GENERAL  DOCKET  DECISIONS. 

No.  35.  Simeon  C.  Kane  v.  The  Wilson  A  Hughes 
Stone  Co.  Error  to  the  District  Court  of  Cuyahoga 
County. 

Okey,  j. 

1.  Work  was  performed  in  building  a  house,  which, 
under  the  contract,  was  subject  to  the  approval  of  an 
architect,  who  was  in  the  employ  of  the  owner  of  the 
property.    Held: 

(1.)  Such  approval  may  be  presumed  from  the  pres- 
ence of  the  contractor  at  the  time  the  work  was  done, 
and  his  failing  to  make  objection. 

(2.)  If  such  architect,  actinsr  in  good  faith,  fails  and 
refuses  to  approve  the  work  In  any  form,  the  general 
rule  ia  that  the  contractor  cannot  recover. 

(3.)  Where  the  owner  approves  the  work,  such  ap- 
proval by  the  architect  is  ulupensod  with. 

2.  A  contractor  for  building  a  house,  who  has  fairly 
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endMTored  to  perform  hit  oontraot,  and  has  In  faot 
•ubsUntUlly  performed  It,  mayi  In  an  action  on  the 
contract,  recover  the  a^^reed  prioe  for  the  work,  lees 
atiy  damafi^  the  owner  may  have  snstained  by  reason 
of  the  failure  to  strictly  comply  with  the  agreement. 
Judgment  affirmed. 

81.  John  MoCieUand  v.  Zebnlon  P.  Sorter.  Error 
to  the  District  Ck>art  of  Lake  Gounty. 

MoIly  AnnB,  J.  SM  / 

On  the  27th  of  April,  1872,  the  plaintiff  loaned  to 
defendant  the  sum  of  $2,500  on  an  agreement  for  in- 
terest at  the  rate  of  ten  per  centum  per  annum  paya- 
ble annually,  and,  In  pursuance  of  the  agreement 
took  from  defendant  two  promissory  notes  for  |1,250 
each,  payable  in  one  and  two  years,  with  stipulations 
therein  for  Interest  at  the  rate  of  eisht  per  centum 
per  annum,  payable  annually,  secured  by  mortgage ; 
and  at  the  same  time  took  from  defendant  two  side 
notes  for  the  additional  two  per  cent,  interest  agreed 
upon,  which  side  notes,  amounting  to  |2(K)  were  paid. 
Jidd:  on  proceedings  to  enforce  the  mortgage,  the 
plaintilf,  under  the  statute  of  May  4,  1809,  commonly 
called  the  eight  per  cent.  Interest  statute,  was  entitled 
to  a  decree  for  (2,500  with  Interest  at  the  rate  of  six 
per  cent,  per  annum,  less  the  |209  so  paid,  and  no 
mors. 

Judgment  affirmed. 

84.  Samuel  Valentine  v.  John  HIckle.  Error  to  the 
District  Ck>nrt  of  Ross  County. 

JOHICSON,  C.  J. 

A,  B  and  C  agreed  to  engage  in  the  shipment  and 
sale  of  such  lots  of  cattle  as  either  might  from  time 
to  time  purcliase  on  his  own  account,  and  offer  to  the 
others  at  cost  for  the  purpose  of  shipment  and  ^le 
on  joint  account,  but  it  was  provided  that  when  the 
party  purchasing  delivered  a  lot  of  cattle  at  the  place 
of  shipment,  the  other  parties  had  the  option  to  take 
an  interest  In  the  same  or  to  dedine ;  if  they  accepted 
the  lots  so  offered  it  became  partnership  property, 
and  was  shipped  and  sold  on  Joint  iMXiount,  but  if  tbey 
did  not,  it  remained  the  property  of  the  buyer  and 
was  shipped  and  sold  on  his  account. 

Hy  to  whom  this  arrangement  was  unknown,  sold  a 
lot  of  cattle  to  A  on  his  individual  credit,  to  be  paid  for 
on  his  receiving  return  of  sales,  but  he  failed  to  pay 
as  agreed. 

md: 

1.  That  the  lot  of  cattle  did  not  become  partner- 
ship property  until  It  was  delivered  at  the  place  of 
shipment  and  was  accepted'to  be  shipped  and  sold  on 
Joint  account. 

2.  Tliat  at  the  time  .the  cattle  were  sold  and  deliv- 
ered to  A  on  his  credit,  B  and  C  did  not  acquire  an 
interest  therein,  independent  of  their  consent,  and 
they  were  not  liable  by  operation  of  law  for  the  debt 
thus  contracted. 

8.  The  fact  that  they  or  either  of  them  subsequently 
elected  to  take  an  interest  in  this  lot  of  cattle,  under 
said  agreement,  did  not  create  a  liability  against 
them  as  .partners  on.  such  purchase. 

Judgment  reversed. 

82.  F.  dt  D.  K.  HoUenbeck  v,  Arnold  McMabon. 
Error  to  the  District  Court  of  Wood  County.  Juilg- 
ment  affirmed  with  125.00  penalty,  and  125.00  attor- 
ney's fee.    There  will  be  no  further  report. 

88.  The  State  of  Ohio  «.  Harriet  Stermer.  Bill  of 
exceptions  fh>m  the  Court  of  Common  Pleas  of  Fair- 
Held  County.    Dismissed  for  want  of  prosecution. 

lOOA.  Hamilton  Oreen  v.  Trustees  of  Paint  town- 
ship, Fayette  County.  Error  to  the  District  Court  of 
Fayette  County.  Judgment  of  the  district  court  re- 
tersed,  and  of  the  common  pleas  affirmed. '  There 
will  be  no  further  report. 

1105.  Hamilton  Oreen  v.  Trustees  of  Faint  town- 
ship, Fayette  County.  Error  to  the  District  Court  of 
Fayette  County.  Settled  and  dismissed  asperagree- 
BMnlonlUt. 


MOTION  DOCKET   DECIBIOK8. 

No.  41.  Gordon  Shillito  et  al  v.  J.  A.  Thacker.  Mo- 
tion to  strike  bill  of  exceptions  from  the  files,  and 
dispense  with  printing  the  same.  Motion  overruled 
witnout  prejudice  to  the  rights  of  the  parties  on  final 
hesring. 

42.  Campbell  Printing  Press  and  Manufacturing 
Company  v,  C.  P.  Overend.  Motion  for  stav  of  pro- 
ceedings in  cause  No.  1106,  on  the  Oeneral  Docket 
Motion  granted  on  the  plaintiff  In  erfor  giving  aa 
undertaking  in  the  sum  of  $500. 

48.  Jerusha  Green,  administrator  o.  Village  of  Wes- 
terville.  Motion  to  file  a  petition  in  error  to  the  Dis- 
trict Court  of  Franklin  County.    Motion  overruled. 

56.  Jane  Kirk  v.  The  State  of  Ohio.  Motion  for 
leave  to  file  a  petition  in  error  to  reverse  the  judg- 
ment of  the  District  Court  of  Clinton  County.  Mo- 
tion overruled. 

57.  Frank  J.  Bonewits  v.  Van  Wert  County 
Bank  et  al.  Motion  to  make  D.  A.  Johns  a  party 
defendant  in  cause  No.  712  on  the  Oeneral  Docket. 
Motion  granted. 

56.  A.  D.  Bullock  et  al  v.  Charles  H.  Kilgour. 
Motion  to  dispense  with  further  printing  of  the  rec- 
ord in  cause  No«  1221  on  the  Oeneral  Docket.  Motion 
granted. 

50.  Pittsburgh,  Cincinnati  A  St.  Louis  Railwav  Co. 
V,  Anthony  Krebbs.  Motion  to  dismiss  cause  No.  280 
on  tlie  General  Docket  for  want  of  perfect  printed 
record.    Motion  overruled. 

60.  Frank  Tarbox  and  Henry  Jackson  v.  The  State 
of  Ohio.  Motion  fur  a  rehearing  of  Motions  Nos.  18 
and  10,  heretofore  overruled.    Motion  overruled. 

61.  William  Ditcher  v.*  The  State  of  Ohio.  Motion 
to  take  cause  No.  1214  on  the  General  Doc^ket  out  of 
its  order  for  hearing.  Motion  granted  and  cause  set 
for  March  21,  1883. 

RECORD  OF  NEW  CASES  FILED. 

No.  1222.  Jacob  Dewald  v.  L.  A.  Staley,  Treasurer, 
etc.  Error  to  the  District  Court  of  Hamilton  County. 
J.  R.  Von  Seggem  for  plaintiff;  O.  J.  CosgrsTe  for 
defendant. 

1228.  A.  H.  Pugh  Printing  Co.  «•  City  and  Sub* 
urban  Telegraph  Association.  Error  to  the  District 
Court  of  Hamilton  County.  H.  A.  Morrill  A  Wm. 
Disney  for  plaintiff;  Perry  A  Jenney,  Goes  A  Peck 
for  defendants. 

1224.  McCary  McNabb  v.  Edward  Swanston  etal 
Error  to  the  District  Court  of  Mahoning  County.  T, 
W.  Sanderson  for  plaintiff;  W.  S.  Anderson  for 
defendant. 

1225.  James  Snowden  etal.  v.  Mary  Jane  Mer- 
riott  et  al.  Error  to  the  District  Court  of  Erie  Coun- 
ty. H.  A  L.  H.  Goodwin  for  plain tiflb ;  John  M. 
Cemmon,  F.  W.  Cogswell  for  defendant. 

1226.  William  Dickson  v.  The  State  of  Ohio. 
Error  to  the  Court  of  Common  Pleas  of  Hsmiltoo 
County.  C.  H.  Blackburn,  W.  T.  Logan  for  plaintiff ; 
Att'y.  Gen.  Nash  for  defendant. 

1227.  Orrin  H.  Sharp  v.  Jacob  V.  Vial.  Error  to 
the  District  Court  of  Lake  County.  Tuttle  A  Tuttle, 
A.  L.  Tinker  for  plaintiff. 

1228.  John  W.  Jackson  e.  The  State  of  Ohio. 
Error  to  the  Court  of  Common  Pleas  of  Jackson 
Countv.  Moore  A  Atkinson  for  plaintiff ;  Atty.  Qen. 
Nash  for  defendant. 

1228.  Samuel  £.  Williamson,  Trustee,  et  al.  v.  John 
Gerlach  et  al.  Error  to  the  District  Court  of  Cuyahoga 
County.  John  W.  Helsley  for  plaintifib,  Ooulder  A 
Hadden  for  defendants. 

1280.  Michael  Schaeffer  v,  Henry  J.  Roerseb. 
Error  to  the  District  Court  of  Montgomery  Cbunty. 
Craighead  A  Craighead,  Geo.  W.  Hook  for  plaintiff. 
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Cohmbns,  (?.,  March  1^4,  188S. 

BVLOeT  BT  THS  BVPBBin  OOITBT  VPOIT  THE  LATS 
OKIXF  JVSnOX  WnUAH  WHITX. 

Chief  Justice  JohnsoD,  for  the  supreme  court, 
on  Tuesday  Isat  pronounced  the  following  eu- 
logy upon  the  late  Judge  White,  upon  the  for- 
mal presentation  by  Attorney  General  Nash, 
of  the  proceedings  of  the  meeting  of  the  bar  of 
the  state  reported  in  the  Law  Journal  last 
week: 

"  These  proceedings  meet  with  our  cordial  ap- 
proval, and  they  will  be  entered  of  record  as 
a  permanent  tribute  to  the  memory  of  our 
late  Chief  Justice.  During  the  many  years 
that  Judge  White  was  a  member  of  this  court, 
his  relations  with  his  associates  were  so  inti- 
mate, and  he  was  so  kind,  genial  and  generous 
to  them,  that  he  was  respected  and  loved  by 
all  as  a  brother.  To  each  he  was  ever  a  warm 
friend  and  an  able,  judicious  counselor.  No 
words  of  mine  can  express  our  sense  of  personal 
loss,  or  our  feelings  of  sorrow  caused  by  his 
death.  He  was  a  man  of  pure  life,  who  was 
inspired  by  that  noble  ambition  which  marks 
an  elevated  nature.  In  addition  to  a  thorough 
knowledge  of  the  law,  he  poe^ssed  an  over- 
ruling sense  of  justice  and  right,  and  that 
wisdom  and  discretion  in  the  discharge  of  his 
oflScial  duties  which  made  him  so  pre-eminent 
as  judge.  These  qualities,  with  his  thorough 
methods  in  the  examination  of  all  questions 
submitted  for  decisions,  made  him  our  ac- 
knowledged leader,  and  inspired  in  the  public 
mind  a  higher  degree  of  confidence  in  the 
judgments  of  the  court. .  By  hisfidelity  to*pub- 
lie  duty  and  by  his  earnest  purpose  to  admin- 
ister the  law,  without  respect  to  pei^ons,  he 
commanded  the  respect  and  won  the  confidence 
of  litigants,  the  bar  and  the  people  of  the  state. 
His  opinions  are  marked  by  that  accuracy  of 
thought  and  clearness  of  expression,  by  that 
thorough  knowledge  of  the  law,  and  by  that 
sound  judgment  which  were  transcripts  of  his 
mind,  and  which  entitles  these  opinions  to 
the  highest  rank  in  jurisprudence.  But  above 
all  this  he  possessed  qualities  of  a  far  nobler 


character.  In  the  kindness  and  gentleness  of 
his  nature,  inhissimple  mode  of  life,in  his  love 
for  his  family,  in  his  attachment  to  his  friends, 
in  his  devotion  to  every  duty,  he  exemplified 
the  highestcharacteristics  of  human  greatness. 
He  was  more  than  a  great  lawyer  or  an  emi- 
nent jurist — he  was  a  good  man." 


<■*♦ 


THX  OHIO  8TATX  XXP0BT8. 

We  have  decided  to  furnish  our  subscribers 
with  the  Ohio  State  Reports,  published  under 
the  present  contract,  expiring  June,  1884,  at 
one  doUdr  and  fifty  cenU^SLnd  expense  of  delivery, 
for  each  volume,  the  exact  cost  to  us.  To  all 
others  the  price  will  be  two  dollars. 

Persons  desiring  to  avail  themselves  of  this 
ofier  will  please  order  at  once  Vol.  38  0.  S.  R., 
which  will  be  ready  in  a  few  days,  remitting 
us  one  dollar  and  sixty  cents  if  iijf  county  seats, 
in  which  case  we  will  deliver  free;  or  other- 
wise, one  dollar  and  fifty  cents,  in  which  case 
the  book  will  be  sent  at  expense  of  person 
ordering.  Orders  ought  to  be  sent  before 
April  1.  :^ 

TAUDITT  0?   OXDIXAVCX   CLOSIXe    SAL00X8   AT 
XASLT  HOVB  TK  THX  XTXVIXe. 

We  have  been  asked  by  several  correspond- 
ents whether  the  decision  of  the  motion  in 
the  case  of  a  writ  of  error  in  the  Westerville 
case  settled  the  question  of  the  validity  of 
the  ordinance  to  close  saloons  at  an  early  hour 
in  the  evening.  Upon  inquiry,  we  learn 
that  the  point  was  not  passed  upon  by  the 
court,,  but  the  motion  was  overruled  for  other 
reasons. 


^  •  ♦ 


THX  iVPXXMX  OOVXT. 

The  vacancies  in  the  supreme  court,  caused 
by  the  resignation  of  Judge  Longworth  and 
the  death  of  Judge  White,  have  been  filled  by 
the  appointment  of  Judge  John  H.  Doyle,-  of 
Toledo,  and  Judge  W.  H.  Upson  of  Akron. 
Both  the  new  judges  have  taken  their  seats. 


» • » 


The  Supreme  Court  having  given  permis- 
sion to  publish  the  questions  propounded  to 
the  class  last  examined  for  admission  to  the 
bar,  they  will  appear  in  full  next  week. 
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OBDXkAVcx  nr  bmabd  to  oiomre  baloovb. 

BdUom  Ohio  Law  JcumaL— In  your  last 
week's  issue,  under  the  above  caption,  there 
appears  an  article  from  the  pen  of  Hon.  James 
L.  Price,  of  Lima,  Ohio,  the  effect  of  which 
will  be  to  cause  the  profession  throughout  the 
state  to  form  an  opinion  as  to  the  merits  of 
Judge  Day's  decision ;  and  also,  it  may.  have 
some  effect  on  the  action  of  cities  and  villages 
in  the  state.  And  having  been  of  counsel  in 
the  case  I  think  the  points  in  issue  ought 
to  be  more  fully  stated  in  order  that  a  correct 
understanding  of  their  merits  may  be  had. 

The  council  of  the  village  of  Mendon  passed 
an  ordinance  providing  that  ail  places  of  habit- 
ual riBaortfor  tippling  and  intemperance^  "  where 
ale,  beer  and  porter  etc.,  etc.,  are  sold,"  should 
be  closed  at  six  o'clock,  p.  m,  and  remain 
closed  till  seven  a.  m ,  of  the  next  day. 

The  defendant  was  convicted  upon  full  proof 
that  he  kept  a  house  of  habitual  resort  for  tip- 
pling and  intemperance,  that  he  sold  ale, 
beer,  porter,  etc.,  etc.,  and  that,  on  the  even- 
ing named  in  the  aJBSdavit,  upon  which  he 
was  arrested,  he  had  kept  his  place  of  business 
open,  and  had  sold,  not  only  ale  and  beer,  but 
other  spirituous  liquors,  to  be  drank  on  the 
premises  where  sold,  and  to  be  carried  away ; 
and  on  this  testimony  was  found  guilty  by  the 
mayor  of  the  village. 

The  point  made  by  the  plaintiff  in  error 
was,  that  the  ordinance  was  unreasonable, 
that  it  was  in  restraint  of  trade,  and  therefore, 
void.  Counsel  for  the  village  insisted  that  the 
house  was  an  unlawful  one  and  a  nuisance  un- 
der the  law,  and  that,  therefore,  under  the 
statute  of  Ohio  authorizing  village  councils  to 
regulate  ale,  beer  and  porter  Houses,  the  vil- 
lage had  a  right  to  regulate  them ;  that  the 
plaintiff  in  error  could  not  escape,  by  con- 
necting with  his  unlawful  business  a  lawful 
busineas,  such  as  selling  cigars,  cheese  and 
spruce  beer ;  and  that  it  was  not  for  the  court 
to  determine  whether  the  ordinance  was  rea- 
sonable or  unreasonable,  when  it  only  affected 
an  unlawful  business.  As  to  whether  it  was 
reasonable  or  unreasonable  was  a  question  for 
the  village  council.  I.  N.  Alexander 

Van  Wert,  0.,  March  19,  1882. 


Jlrtioleg  Sviginal  aqd  Seleeted. 

TBXBBPABBnrO  AVDCAIB. 

An  ox  being  driven  along  apublic  highway 
through  a  town,  saw  something  in  an  iron- 
monger's shop  that  attracted  his  attention, 
and  so  he  stepped  in  to  see  what  it  was,  ana 
before  he  coula  be  got  out,  did  damage  to  the 
extent  of  twelve  shillings.  There  was  no  neg- 
ligence on  the  part  of  his  driver,  nor  was  any 
evidence  introduced  affecting  the  general 
moral  character  of  the  ox,  or  thai  he  was  tur- 
bulent, unruly,  or  even  possessed  of  a  morbidly 
inquisitive  turn  of  mind. 

This  took  place  in  England,  and  in  a  suit 
by  the  ironmonger  against  the  owner  of  the 
ox  in  the  Queen's  Bench  Division,  for  dam- 
ages, the  only  question  for  decision  being 
which  one  was  to  Dear  the  loss,  the  ox-owner  or 
the  ironmonger^  the  court  decided  against  the 
latter;  and  refused  an  appeid  on  the  ground 
of  the  insignificant  amount  in  controversy. 
This  seems  a  pity,  since  the  principle  involved 
is  as  important  as  it  would  nave  been  had  the 
ox  destroyed  all  the  iron  in  the  establishment. 
The  Solicitors'  Journal,  commenting  on  the 
case,  says.  "  The  judgment  of  most  persons  on 
first  hearmg  of  the  case  seems,  so  far  as  our  ob- 
servation goes,  to  be  that  the  person  who  for 
his  own  benefit  causes  oxen  or  other  animals 
to  be  driven  along  a  hiehway  ought  to  be  re- 
sponsible for  damages  done  by  them  on  adjar 
cent  private  property;  but  this,  like  many 
other  rough  and  reacfy  views,  on  careful  con- 
sideration, involves  much  more  dfficulty  than 
those  who  propound  it  imagine. 

It  must  oe  admitted  that  there  are  decisions 
of  a  hiffhly  technical  character  which^  logically 
carried  out.  seem  to  afford  great  assistance  to 
the  view  dt  the  supporters  of  the  ironmonger. 
It  has  been  h^d  (and  on  a  previous  occasion 
we  have  discussed  the  bearing  of  those  decis- 
ions) that  a  man  is  liable  in  trespass  for  the 
acts  of  animals,  his  property  or  under  his  con- 
trol, straying  off  his  premises  on  to  the  soU  of 
another.  One  most  notable,  instance  of  this 
principle,  carried  to  considerable  length,  is 
the  case  of  Bllis  v.  Loftus  Iron  Company  (L.  R. 
10  C.  P.  10),  where  a  horse  of  the  defendants'  in- 
jured another  horse  of  the  plaintiff*  s  by  biting 
and  kicking  it  through  the  fence  separating 
their  land  without  any  negligence  on  the  de- 
fendants' part.  It  may  oe  urged — and  we 
think  with  some  force — that  if  a  man  is  liable 
for  his  animal's  trespassing  from  his  own 
premises,  he  must  be  ecjually liable  for  the  an- 
imal's trespass  on  to  private  property  from  the 
highway.  This  case  is  not  to  be  confounded 
with  a  case  where  the  animal  injures  another's 
person  or  property  on  the  highway  without 
any  defkult  of  its  owner,  for  there  it  is  .dear 
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that  both  parties  use  the  highway  subject  to 
the  risk  of  such  contingencies. 

But  it  may  be  said,  wnat  difference  can  the 
beuB  a  quo  the  trespass  of  the  animal  took  place 
make?  The  material  point  is  the locua in  quem^ 
viz.,  on  the  private  property  of  the  plaintiff. 
We  are  not  careful  to  discuss  this  point  on 
purely  technical  grounds.  The  distinctions 
net  ween  trespass  and  case,  and  such  like  may 
have  had  their  advantages  in  bygone  times, 
but  they  have  likewise  produced  some  confu- 
sion of  thoughtby  diverting  men's  minds  from 
the  substantial  expediencies  on  which  all  law 
really  rests.  The  case  of  an  animal  trepassing 
from  the  highway  on  to  private  property  is 
substantially  different  from  that  of  animals 
trespassing  from  private  property  onto  private 
property,  the  distinction  oetweeh  the  two 
cases  depending  on  considerations  essentially 
connected  with  the  use  of  the  highway  as 
such.  It  is  obviously  just,  that  as  between  a 
man  having  no  animals  on  his  land  and  one 
having  animals,  the  obligation  to  fence  or  take 
some  other  means  so  as  to  restrain  the  animals 
should  rest  on  the  latter.  The  former  may 
say,  I  have  no  wish  to  keep  animals,  and  if 
you  choose  to  keep  them  you  must  restrain 
them  from  coming  to  eat  my  corn  or  grass. 
Though  there  is,  of  course,  no  obligation  tech- 
nically to  fence,  the  practical  question  is,  who 
is  to  biear  the  consequence  of  absence  of,  or  de- 
fect in,  the  fence  which  is  practically  the  usual 
mode  of  keeping  animals  xn  7  Regarding  the 
decisions  in  this  way,  it  is  obvious  that  the 

Suestion  with  reganl  to  lands  adjacent  to  a 
ighway  is  substantially  different.  There  is 
prima  facie  a  public  right  to,  and  a  public  ad- 
vantage in  the  use  of  the  highway  by  the  pub- 
lic for  the  usual  purposes  of  trade  and  traffic, 
and  if  the  owner  of  adjacent  land  were  allowed 
to  leave  the  same  unfenced,  and  entitled  at 
the  same  time  to  make  any  person  driving  an- 
imals along  the  highwav  responsible  for  their 
straying  on  to  such  lands,  the  use  of  the  high- 
way would  be  restricted  or  rendered  onerous 
by  the  sweeping  liability  thus  imposed.  Let 
us  put  a  case  by  way  of  illustration  which 
seems  to  us  to  be  somewhat  of  a  poser  for  the 
ironmonger's  chatftpions.  Suppose  a  man 
chooses  to  leave  a  field  full  of  tempting  corn 
or  grass  unfenced  from  a  highway,  could  it  be 
for  a  moment  suggested  that  it  is  just  that  he 
should  have  an  action  against  everv  person 
whose  ox  or  other  animal,  driven  along  the 
highway,  strayed  on  such  field  and  ate  his 
corn  or  grass?  We  should  say  not,  assuming, 
of  course,  that  due  diligence  was  used  to  drive 
the  animal  off  speedily  by  his  owner.  There 
is  not  much  direct  authority  on  the  point  ap- 
parently, but  there  are  dictc^  especially  some 
of  Lord  Bram  well's  which  seem  to  bear  out  our 
lontention  in  this  respect,  and  on  these  we 


believe  the  court  to  a  great  extent  acted  in 
the  recent  case.  The  principle  must  be,  it 
would  seem,  that  the  landowner  who  does  not 
choose  to  protect  his  land  from  the  road,  can- 
not impose  a  liability  so  burdensome  to  the 
usual  and  legitimate  use  of  the  highway  on  the 
ownerof  the  animals  But  if  this  be  so,  is 
there  an^  distinction  with  regard  to  the  par- 
ticular circumstances  of  a  shop  by  the  side  of 
a  town  street  as  contrasted  with  a  field  of  corn 
or  grass  by  the  road?  Cim  the  landowner 
throw  a  greater  or  different  burden  on  the  per- 
son using  the  highway  with  reference  to  the 
I)articular  use  to  which  he  puts  his  adjacent 
and? 

Altogether,  the  question  seems  a  very  inter- 
esting and  difficult  one, and  doubtless,  in  some 
future  case  involving  larger  damages,  the 
question  whether  recourse  should  be  had  on 
the  subject  to  the  court  of  appeal  muy  engage 
the  anxious  consideration  of  some  learned 
counsel  properly  stipulated  in  the  usual  man- 
ner, but  at  present  we  do  not  feel  called  upon 
to  aiscuss  it  further.  All  we  would  remark  is, 
that  the  Queen's  Bench  Division  has  at  pres- 
ent decided  it,  and  that  there  is,  perhaps,  more 
to  be  said  for  this  decision  than  some  who 
have  beguiled  leisure  time  in  discussing  it^ 
seem  disposed  to  think. — Am,  Law  Mag. 


» • » 


HATSBIAL  FOB  J1TD0B8. 

''Some  people  are  coming  to  think  in  these 
days,  that  a  judge  can  be  manufactured  out  of 
almost  any  sort  of  material.  And  it  is  true 
enough,  that  almost  any  man  can  sit  upon 
the  bench,  can  hear  causes,  and  after  some 
fashion  can  decide  them ;  and  the  world  will 
go  along;  there  will  be  no  earthquake ;  there 
will  be  no  interruption  of  human  affairs;  he 
will  fill  the  office.  But  bv  and  bv  it  will 
come  to  be  discovered,  that  the  law  of  the 
land,  which  apparently  has  lost  nothing  of 
its  learning,  has  wonderfully  lost  its  justice: 
that  conclusions  that  by  learned  reasons  ana 
abstruse  processes  have  been  reached,  are  not 
consonant  with  justice,  and  establish  rules 
that  cannot  be  lived  under.  As  the  common 
people  say,  they  may  be  law,  but  they  are  not 
right.  There  is  philosophical  and  sufficient 
reason  for  this  result.  It  is  inevitable.  Jus- 
tice under  the  common  law  cannot  be  admin- 
istered in  the  long  run  by  an  incapable  man. 
And  he  i^  an  incapable  man  for  that  pur|)0«e, 
who  is  not  a  master  of  the  principles  of  the 
law,  by  a  knowledge  systematic,  comprehen- 
»ve  and  complete.  Because  those  principles 
are  the  principles  of  justice.  The  law  has  no 
other  reason,  no  other  purpose.  The  judge 
who  draws  his  conclusions  from  this  source, 
will  keep  within  the  limits  of  justice.  The 
judge  who  is  groping  in  the  dark,  and  depend- 
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iDg  upon  lanterns  to  find*  his  way,  who  is 
swayea  and  swerved  by  the  winds,  the  fancies, 
and  the  follies  of  the  day,  and  by  the  fictitious 
or  undiscriminiCting  learning  that  finds  its 
way  into  mnltipli^  law  b«>ks,  will  reach 
conclusions  which  laymen  perhaps  cannot 
answer,  but  which  mankind  cannot  tolerate. 
Such  courts  lose  public  confidence,  and  busi- 
ness forsakes  them.  It  is  an  invariable  truth 
that  the  more  thorough  the  legal  acquire- 
ments of  the  judge,  the  nearer  his  decisions 
approac)i  to  ultimate  juMceJ'— Address  of  K 
X  Phdpa  on  Chief  Justice  Prentiss. 

Reperted  Gages. 

McOTiKLLATffD  v.  SOBTKB. 
UsuBT—IiiTBREBnr— Mbthod  of  CtoMPUTXira  on  Usu- 

BIOVU  COKTBAOT. 

{Ohio  Supreme  Ckmrt.    March  18, 1888.) 

On  the  27th  of  April,  1872,  the  plaintiff  loaned  to 
defendant  the  snm  of  |2,600  on  an  agreement  for  in- 
terest at  the  rate  of  ten  per  oentnm-per  annum  paya- 
ble annoaUy.  and,  in  pnnnanoe  of  the  Agreement 
took  from.defendant  two  promiMory  notes  for  11,260 
eaoh,  payable  in  one  and  two  years,  with  stipulations 


notes  for  the  additional  two  per  oent.  interest  agreed 
upon,  which  side  notes,  amounting  to  |209  were  paid. 
lieUi:  on  prooeedings  to  enforce  the  mortgage,  the 
plaintiff,  under  the  slatnte  of  Mqy  4,  1889,  commonly 
called  the  eight  per  cent,  interest  statute,  was  entitled 
to  a  decree  for  |2,600  with  Interest  it  the  rate  of  six 


per  cent,  per  annum,  less  the  |209  so  paid,  and  no 
more. 

Error  to  the  District  Court  of  Lake  County. 

Th^  original  action  was  brought  by  one 
Preston  A.  Metcalf  against  Zebulon  A.  Sorter, 
John  McClelland  and  others,  to  marshal  liens, 
etc..  on  certain-real  estate  of  defendant  Sorter. 

McClelland,  by  answer  and  cross-petition, 
set  up  a  mortgage  executed  by  Sorter  to  him- 
self on  the  29th  of  April,  1872,  to  secure  the 
Syment  of  two  promissory  notes  of  same 
te,  for  $1,250  each,  payable  in  one  and  two 
years,  with  interest  at  the  rate  of  eight  per 
cent.,  payable  annually. 

Sorter  alleges  usury,  which  McClelland  de- 
nied. 

The  Court  of  •  Common  Pleas  found  and 
stated  the  facts  and  the  laW  separately  aa  fol- 
lows : 

"  And  now  came  the  above  named  John 
McClelland  and  Zebulon  P.  Sorter,  by  their 
respective  attorneys,  and  this  cause  came  on 
to  be  heard  upon  the  cross-petition  of  the  said 
McClelland,  and'  the  answer  of  said  Sorter  and 
replj  of  said  McClelland  and  exhibits  and 
testimony,  and  was  argued  by  counsel.  >  On 
consideration  whereof  the  court  do  £nd  aa 
matters  of  fact  that  the  two  notes  in  the  an- 
swer and  croes-petition  of  said  John  McClel- 
land set  forth,  were  given  for  money  loaned 


to  said  Sorter  bysaid  McClelland  on  the  29th 
daj  of  April,  1872.  That  the  sum  loaned  to 
said  Sorter  was  the  full  sum  of  two  thousand 
five  hundred  dollars.  And  that  said  loan  was 
made  upon  the  verbal  agreement  of  said  Sorter 
and  said  McClelland  at  the  time  of  making 
said  loan,  and  as  part  of  the  agreement  for 
said  loan,  that  Sorter  should  pay  and  McClel- 
land should  receive  interest  on  said  loan  at  the 
rate  of  ten  per  cent,  per  annum,  to  be  paid 
annually,  and  at  the  same  time  and  as  evi- 
dence of  said  aereement  to  pa^  ten  per  cent, 
interest  on  said  loan ;  the  said  two  notes  for 
$1,250  each,  payable  in  one  and  two  years  from 
date,  were  maae  and  delivered  to  said  McClel- 
land by  said  Sorter,  drawing  interest  at  eight 
per  cent,  to  be  paid  annuafly,  and  for  the  re- 
maining two  per  cent,  of  said  agreed  rate  of 
ten  per  cent,  interest,  the  said  &>rter  at  the 
same  time  and  as  part  of  the  said  transaction 
and  loan,  made  his  two  side  notes  in  writing 
for  the  amount  of  two  per  cent  on  each  rf 
said  notes  from  their  date  until  they  reepec- 
tively  matured,  said  side  notes  not  bearing  in- 
terest. And  the  court  further  finds  that  at  the 
same  time  said  Sorter  made  and  delivered  to 
said  McClelland  said  mortgase  specified  in 
said  cross-petition  to  secure  tne  payment  of 
said  two  notes  for  $1,260  each,  and  specifying 
the  same  rate  of  interest  as  oontainela  in  saia 
notes.  And  the  court  further  find  that  after- 
wards said  Sorter  paid  said  notes  for  extra  in- 
terest of  two  per  cent,  and  other  extra  and 
usurious  interest  upon  said  loan,  in  all  to  the 
amount  of  $209,  which  sum  was  paid  on  the 
22d  day  of  October,  1877." 

"  And  thereupon  the  court  find  aa  matter  of 
law  from  the  foregoing  faces  found,  that  the 
said  loan  is  a  valid  and  legal  loan  of  $2,500.00 
upon  the  valid  and  legal  rate  of  interest  at  8 
per  cent.,  to  be  paid  annually,  and  do  hold 
and  rule  as  matter  of  law  that  said  John  Mc- 
Clelland is  entitled  to  recover  said  $2,600.00 
and  interest  thereon  at  the  rate  of  8  per  cent, 
per  annum  to  be  paid  annually  less  the  sum 
of  $209  paid  as  aforesaid,  and  that  the  aaid 
rate  of  8  per  cent.,  from  the  foregoing  facts,  is 
not  illegal  or  usurous.  And  the  court  farther 
finds  that  there  is  due  to  the  said  McClelland 
from  the  said  Zebulon  P.  Sorter  on  the  notes 
and  mortgages  in  said  cross-petition  specified 
the  sum  of  $'3,636.66." 

Judgment  having  been  rendered  in  accord- 
ance with  the  above  findinj^,  Sorter  filed  his 
petition  in  error  in  the  district  court,  wherein 
the  following  judgment  was  rendered : 

'*  This  day  this  cause  came  onfor  hearing 
upon  the  petition  .in  error,  the  transcript  dnlv 
certified  and  the  oriRinal  papers  and  pleach 
ings  from  the  Court  of  Common  Pleas  of  Lake 
County,  and  was  argued  by  counsel.  On  con- 
sideration whereof  the  court  find  that  there 
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is  error  therein,  apparent  upon  the  record,  to 
the  prejudice  of  the  said  plaintiff  in  error. 
It  is  therefore  considered  oy  the  court  that 
the  decree  of  said  court  of  common  pleas  be 
und  the  same  is  hereby  reversed  and  held  for 
naughty  and  that  the  said  plaintiff  in  error 
recover  of  said  def^dant  in  error  his  costs  in 
this  proceeding  expended,  taxed  $7.66.  And 
the  court  further  proceedinj;  to  render  such 
decree  as  the  said  common  pleas  covirt  ought 
to  have  rendered,  herein  find  that  said  John 
McClelland  is  entitled  to  recover  from  the  said 
Zebulon  P.  Sorter  on  the  note  and  mortgage 
in  his  croes-petition  set  forth,  the  sum  of 
$2,500,  together  with  simple  interest  thereon 
at  the  rate  of  6  per  cent,  from  and  after  the 
29th  day  of  April,  1872,  less  the  sum  of  $209 
paid  by  the  said  Sorter  to  the  said  McClelland 
on  the  22d  day  of  October,  A.  D.,  1877.  And 
the  court  further  find  that  there  is  due  to  said 
McClelland  from  the  said  Zebulon  P.  Sorter, 
on  the  notes  and  mortgage  in  his  cross-petition 
specified,  the  sum  of  $3,191.74 

"  It  is  therefore  considered  by  the  court  that 
the  said  John  McClelland  recover  from  said 
Zebulon  P.  Sorter  the  said  sum  of  $3,191.74." 

This  prcoeedinff  is  prosecuted  in  this  court 
to  reverse  the  judgment  of  the  district  court 
and  to  affirm  the  judgment  of  the  court  of 
common  pleas. 

McIlvaine,  J. 

The  statute  of  May  4, 1869,  (sections  3179, 
8180,  3181  and  3102  of  revised  statutes)  pro- 
vides that  the  parties  to  any  bond,  bill,  prom- 
issory noteorotner  instrument  of  writingfcr  the 
forbearance  or  payment  of  money  at  a  future 
tinie,  may  stipulate  therein  for  the  payment 
of  interest  upon  the  amount  thereof  at  any 
rate  not  exceeding  eight  per  centum  per  an- 
num, payable  annuafly,  and  that  judgments 
on  such  Dond.  bill,  promissory  note  or  other 
instrument  of  writing  should  bear  the  same 
rate  of  interest  until  paid;  but.  it  -further 
provides,  that  in  all  other  cases  wnere  interest 
IB  allowed,  *'  the  creditor  or  creditors  shall  be 
entitled  to  interest  at  the  rate  of  six  per  cen- 
tum per  annum,  andnomoreJ^  And  tne  stat- 
ute of  February  18, 1848,  (section  3183  of  re- 
vised statutes)  makes  all  payments  of  inter- 
est in  excess  of  the  rate  allowed  bv  law  to  be 
pavments  on  account  of  principal,  except  as 
to  oonafids  endorsers  before  maturity. 

Although  neither  principal  nor  lawful  in- 
terest is  mrfeited  in  case  of  usurious  contract 
under  this  legislation,  it  is  clear  that  such 
contract,  as  to  all  interest  in  excess  of  the  rate 
allowed  by  law,  is  void.  It  was  decided  in 
Ooode  V.  Sutton,  29  Ohio  St.  587,  that  in  an 
action,  where  it  appears  on  the  face  of  the  pe- 
tition that  usurious  interest  has  been  stipu- 
lated for,  the  court,  on  its  own  motion,  where 
no  defeniie  is  set  up  4a  to  usury  by  answer  or 


otherwise,  may  refuse  to  enter  juegment  for 
more  than  the  balance  found  due  after  deduct- 
ing the  excess  of  interest  paid  over  and  above 
the  legal  rate,  or  if  the  usurious  interest  stip- 
ulated for  has  not  been  paid,  to  refuse  to  enter 
judgment  for  more  than  the  amount  found  to 
DC  due  by  computing  interest  at  the  rate  al- 
lowed by  law. 

And  under  the  act  of  March  14,  1850,  com- 
monlv  called  the  ten  per  cent,  interest  law, 
which  was  similar  to  tne  act  of  may  4, 1869, 
above  quoted,  except  that  it  authorized  the 
parties  to  stipulate  in  the  bond,  bill,  note  o): 
other  instrument  of  writing  for  a  rate  of  in- 
terest not  exceeding  ten  per  centum  yearly,  it 
has  been  held  repeatedly  that  where  the  rate 
of  interest  stipulated  for  in  a  written  instru- 
ment exceeded  ten  per  cent.,  or  where  the  rate 
stipulated  for  was  ten  per  cent,  on  the  princi- 
pal sum  named  therein,  which  sum  embraced 
a  part  of  the  interest  contracted  for,  the  judg- 
ment thereon  should  not  exceed  tne  amount 
found  to  be  due  upon  a  computation  of  interest 
at  the  rate  of  six  per  cent,  per  annum.  Bann 
V.  Kinney,  15  Ohio  St.  40;  Sawyer  v.  Phillips, 
Idm  218 1  West  v.  Maddock,  16  Ohio  Bt.  417. 
There  it  is  made  to  appear  that  the  policy  of 
this  legislation  is  to  prevent  the  enforcement 
of  usurious  contracts,  to  the  extent  of  the 
usury  contracted  for,  as  if  the  statute  had 
declared  usurious  contracts  to  be  illegal  or 
criminal. 

The  contention  of  the  plaintiff  in  error, 
however,  is,  that  the  promissory  notes  in- 
volved in  this  controversy  are  strictly  within 
the  terms  of  the  statute,  to  wit :  for  the  pay- 
ment of  the  sum  of  money  actually  loaned 
with  interest  at  the  rate  of  eight  per  cent, 
payable  annually.  By  this  contention,  it  is 
conceded  that  the  side  notes  for  two  per  cent, 
additional  interest  were  void,  and  that  the 
amount  paid  thereon  should  be  treated  as  pay- 
ment  upon  the  principal  of  the  notes.  This 
theory  assumes  that  there  were  two  contracts 
between  the  parties — one  lawful,  the  other 
unlawful.  The  fact,  as  found  by  the  court  of 
common  pleas,  is,  that  there  was  but  one  con- 
tract between  the  parties,  namely,  the  loan 
of  $2,500.00,  with  interest  at  the  rate  of  ten 

Eer  cent.,  payable  annually.  If  this  contract 
ad  not  Deen  reduced  to  writing,  the  loan, 
under  the  statute,  would  have  been  at  the  rate 
of  six  per  cent  interest.  If  it  had  been  reduced 
to  writing  in  the  form  in  which  it  was  made, 
the  rate  of  interest  collectable  would  have  been 
six  per  cent,  and  no  more.  Tnese  propositions 
are  uot  denied.  The  question  then  is,  can 
the  effect  of  the  last  proposition  be  evaded  by 
the  mere  device  of  writing  so  much  of  the  con- 
tract as  was  authorized  by  law  upon  one 
piece  of  paper,  and  that  part  of  the  contract 
which  sfiows  a  violation  of  the  statute  upon 
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another  ?  Surely  not.  Such  device  is  a  fraud 
upon  tlie  statute.  The  true  roeanins  of  the 
statute  is,  that  when  parties  stipulate  for 
interest  at  a  rate  not  exceeding  eight  per 
centum  per  annum,  payable  annually,  they 
may  bind  themselves  oy  putting  such  stip- 
ulation in  the  bond,  bill,  note  or  other  instru- 
ment of  writing.  The  legislative  intent  was 
that  a  creditor  who  stipulates  for  more  than 
eight  per  cent,  interest,  payable  annually, 
should  be  remitted  to  simple  interest  at  the 
rate  of  six  pet  cent.  Ana  it  matters  not  as 
to  the  form  which  the  usurious  transaction 
may  be  made  to  assume — whether  it  be  plainly 
written  on  the  face  of  the  bond^  or  be  added 
to  the  principal  debt,  or  be  paid  intftdvance, 
or  evidenced  by  a  collateral  agreom<>nt.  In 
West  V.  Maddock,  Supra. ^  the  plaintiff  loaned 
defendant  $2,000.00,  and  on  that  consideration 
alone,  took  his  note  for  $2,500.00  with  interest 
at  the  rate  of  ten  per  cent.  This  note,  on 
its  face,  was  strictly  within  the  letter  of  the 
statute  then  in  force.  The  plaintiff  was 
remitted  to  $2,000  and  interest  at  the  rate  of 
six  per  cent.,  although  the  rate  of  interest  stip- 
ulated for  in  the  note  was  within  the  letter 
of  the  statute.  Nor  was  the  vice  of  that 
transaction  in  the  stipulation  to  pav  interest 
upon  unearned  interest  merely.  tJndoubt- 
ealy  the  same  judgment  would  have  followed 
if  the  same  stipulation  had  been  limited 
to  the  payment  en  interest  upon  two  thousand 
dollars  of  the  principal  sum  named,  namely, 
the  actual  amount  or  the  loan.  The  stipula- 
tion for  the  payment  of  interest  at  the  rate  of' 
ten  per  cent,  was  violated  by  reason  of  the 
fact  that  the  real  contract  was  for  a  rate  of 
interest  greater  than  ten  per  cent.  And  such 
is  the  exact  statement  ot  the  legal  question 
in  this  case.  True,  the.  contract  here  was 
evidenced  by  two  written  instruments  instead 
of  one — ^biit  these  were  evidences  of  single 
contract,  whereby  the  lender  of  money 
exaoted.from  the  borrower  a  -promise  to  pay, 
in  satisfaction  of  the  loan,  a  greater  sum  of 
money  than  the  statute  authorized — ^a  usuri- 
ous contract,  in  consequence  of  which  the 
statute  remits  him  to  the  rate  of  six  per  cent 
on  the  sum  actually  loaned. 

The  case  of  Ohio  ex  rel  o.  Perrysburgh.  35 
Ohio  St.  519,  has  been  referred  to  and  relied 
on  by  both  parties.  There  is  nothing  in  that 
case  which  conflicts  with  the  foregoing  decis- 
ion.^ The  questiqn  in  that  case  was  as  to  the 
validity  of  certain  bonds  issued  by  the  defend- 
ant under  the  act  of  May  13,  1868.  The  ques- 
tion of  interest  involved  in  that  case  arose 
under  that  act,  and  was  not  controlled,  in  any 
manner,  by  the  act  of  1869,  which  has  been 
considered  in  this  case. 

Judgment  affirmed. 

[To  appear  in  88  Ohio  St.] 


TALSVnVX  ST  AL.  v.  HXCXLX. 

Partkbrship. 

{Ohio  Supreme  Cojirt,    March  16,  1888.) 

A,  B  and  C  aRreed  to  engage  in  the  shipment  and 
sale  of  such  lota  of  cattle  as  either  mlRht  fhim  time 
to  time  purctfaaaa  on  hia  own  account,  and  offnr  to  the 
othera  at  coat  for  the  purpose  of  shipment  and  sale 
on  joint  account,  but  it  was  provided  that  wheii  the 
party  purchasing  delivered  a  lot  of  cattle  al  the  place 
of  alitpment,  the  other  parties  had  the  option  to  take 
an  intereat  in  the  name  or  to  decline ;  if  they  accepted 
tlie  lota  so  offered  it  became  partnership  property, 
and  was  shipped  and  aoid  on  Jomt  account,  bat  If  they 
did  not,  it  remained  the  prop(«rty  of  the  buyer  and 
was  shippfHl  and  sold  on  his  aA*count. 

H,  to  whom  tills  arrangement  waa  unknown^  sold  a 
lot  of  cattle  to  A  on  hia  individual  credit,  to  be  paid  for 
on  his  receiving  return  of  sales,  but  he  failed  to  pay 
aa  agreed. 

Herd: 

1.  That  the  lot  of  cattle  did  not  become  partner- 
ahip  property  until  It  was  delivered  at  the  nlaoe  of 
ahipment  and  was  accepted  to  be  ahipped  ana  sold  on 
joint  account. 

2^  That  at  the  time  the  cattle  were  aold  and  deUv- 
ered  to  A  on  his  credit,  B  and  C  did  not  ac-qulre  an 
intereat  therein.  Independent  of  their  consent,  and 
they  were  not  liable  by  operation  of  law  for  the  debt 
thus  contrai*ted. 

8.  The  fact  that  they  or  either  of  them  aubaeqaently 
ele<<ted  to  talce  an  intereat  in  thia  lot  of  cattle,  under 
aaid  agref'mrnt,  did  not  create  a  liability  against 
them  as  partners  on  such  purchaae. 

Error  to  the  District  Court  of  Ross  County. 

The  action  below  was  brought  by  Joh'n 
Hickle  against  Samuel  Valentine,  Eli  Neff 
and  William  Parcels,  as  partners,  to  recover 
the  contract  price  of  a  lot  of  cattle  alleged  to 
have  been  tiold  and  delivered  to  them  aboot 
June  20,  1872. 

Parcels  made  no  defense^but  Valentine  and 
Neff  deny  each  and  every  allegation  of  the 
petition.  The  trial  resulted  in  a  verdict  and 
judgment  for  .plaintiff,  which  was  affirmed  by 
the  district  court.  Numerous  questions  are 
made  by  a  motion  for  a  new  trial  and  in  the 
bill  of  exceptions.  Only  so  much  of  the  case 
as  raises  tne  Question  whether  this  was  a 
partnership  liaoility  is  here  stated,  as  the 
ludgment  is  reversea  for  error  arising  on  this 
branch  of  the  case. 

From  the  evidence  it  appears,  that  Parcels, 
Neff  and  Valentine  had  each  been  engaged  in 
the  purchase,  shipment  and  sale  of  cattle  and 
hogs  on  his  own  account,  and  that  in  the  lat- 
ter part  of  the  year  1871  they  entered  into  an 
arrangement  wnich,  as  stated  in  the  brief  of 
defendant  in  error,  was  substantially  as  fol- 
lows: 

*'  In  the  latter  part  of  September  or  first 
part  of  October,  1871,  they  agreed  tosether 
that  they  would  ship  and  sell  cattle  ana  hogs 
on  joint  account,  and  share  expenses,  profits 
and  losses  equally.  The  cattle  and  hogs  for 
the  business  were  to  be  f||uiished  in  this  way : 
Either  of  the  partners  was  to  go  out  and  bay 
stock  on  his  own  individual  responsibi^ty — 
*  on  his  oion  hook ' — take  them  to  the  station  at 
Stoutsville,  and  when  the  others  saw  them, 
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tbey  had  the  option  to  take  an  interest  in 
them  at  cost' price,  or  not,  as  they  might  then 
elect.  Bach  nad  the  right  to  take  an  interest 
in  the  stock  purchased  by  the  others  if  he 
wanted  to  do  so;  but  if  stocK  was  bought  by 
one,  which  the  others  did  not  want  to  take  an 
interest  in,  that  lot  was  to  be  handled  by  the 
purchaser  on  his  own  account;  but  all  the 
other  stock  purchased  by  either  was  to  be 
shipped  and  sold  on  joint  account,  and  the 
profits  or  losses  to  be  shared -in  equal  propor- 
tions by  the  partners.  The  business  was  car- 
ried on  from  about  the  first  of  October,  1871, 
till  March,  1873,  during  which  pericd  the 
firm  shipped,  on  an  average,  four  or  five  car 
loads  of  cattle  per  week." 

There  was  evidence  tending  to  show  that 
Parcels,  who  was  a  well-known  dealer  in  cat- 
tle, and  was  of  go6d  financial  standing,  pur- 
chased this  lot  of  cattle  on  his  individual 
credit  solely,  intending,  however,  to  permit 
NefT  and  Valentine  to  take  an  interest  in  them 
under  this  arraneement,  if,  on  inspection, 
when  they  reached  Stoutsville.  the  place  of 
shipment,  they  elected  so  to  ao:  also  tend- 
ing to  show  that  Hickle,  when  ne  sold  and 
delivered  these  cattle  to  Parcels,  trusted  him 
alone,  and  that  he  w^s  to  pay  for  them  on  re- 
ceiving returns,  and  that  on  receiving  returns 
he  took  the  money  to  Hickle,  but  it  was  then 
agreed,  on  request  of  Parcels,  that  he  might 
keep  tne  money  until  fall  by  flaying  interest 
thereon,  and  the  money  wa>vhereupon  loaned 
to  Parcels,  and  afterwards  he  took  the  indi- 
yidaal  note  of  Parcels  for  the  same;  also 
tending  to  show  that  Parcels  received  the  cat- 
tle, drove  them  to  Stoutsville,  put  them  iu  the 
stock-yard  wheie  all  the  stock  was  kept  for 
shipm^t,  and  on  inspection  by  Neff  and 
Valentine.  Valentine  diet  not  take  an  interest 
in  them,  out  Neff  did,  and  that  they  were 
shipped  east  and  sold  at  a  loss.    The  entire 

groceeds  were  returned  ta  Parcels,  who,  as  be- 
>Te  stated,  borrowed  the  same  of  Hickle. 
Whether  either  Neff  or  Valentine  shared  any 
part  of  the  loss  in  their  settlement  of  other 
partnership  shipments  is  not  clear,  nor  does 
it  become  material  in  view  of  the  charge  of 
the  court. 

There  was  also  evidence  tending  to  show 
that  neither  purchaser  was  bound  to  offer  them 
to  the  others,  but  might  sell  them  on  his  own 
aoooant,  and  that  the  riffht  to  take  an  inter- 
est extended  only  to  such  stock  as  was  offered 
for  shipment  to  the  eastern  market. 

The  point  on  which  the  case  appears  to 
have  tamed  was,  whether  this  was  a  purchase 
on  partnership  account  ?  On  this  point  the 
court  charged  as  follows : 
^  *' Yon  are  to  determine,  therefore,  from  a  con- 
sideration of  the  whole  testimony,  whether 
or  not  there  was  a  partnership  existing  be- 


tween these  defendants,  and  if  so,  what  was 
its  nature  and  scope ;  and  whether  or  not  by 
the  terms  of  the  partnership,  if  there  were 
one.  Parcels  was  authorized  to  buy,  and  did 
buy  Hickle's  cattle  on  account  ot  the  firm ; 
tor- it  he  were  not  authorized  to  buy  on  firm 
account,  or,  if  so  authorized,  he  did  not,  in 
fact,  buy  for  the  firm,  the  plaintiff  can  not  re- 
cover against  the  defendants  in  this  action. 

^'If  you  should  find  from  the  evidence  that 
at  the*  time  Parcels  purchased  the  cattle, 
the  defendants  were  associated  for  the  purpose 
of  buying  and  shipping  stock  on  their  joint 
account,  the  profits  ana  losses  of  which  were 
to  be  divided  between  them  equally,  such  an 
association  would  constitute  a  general  part- 
nership between  them  in  that  business,  and 
as  an  incident  thereto,  each  member  of  such 
partnership  would  have  power  to  bind  the 
others  in  any  agreement  touching  any  trans- 
action or  matter  within  the  scope  of  such  part- 
nership business ;  and  any  transaction  neces- 
sary to  the  prosecution  of  the  business  with- 
out which  it  could  not  be  carried  on  would  be 
a  transaction  within  the  scope  of  such  part- 
nership business. 

''  Any  limitation  upon  the  power  of  each 
member  to  thus  bind  the  firm  upon  all  mat- 
ters within  the  scope  of  the  partnership  busi- 
ness, would  only  be  binding  between  them- 
selves and  upon  such  third  persons  as  had 
knowledge  of  the  restricted  powers  of  the 
members,  but  would  not  exonerate  the  firm 
from  liability  for  a  debt  contracted  #ithin  the 
scope  of  the  partnership  business  where  the 

Eersons  with  whom  the  contract  was  made 
ad  no  knowledge  at  the  time  of  such  restric- 
tion upon  the  power  of  its  members,  especi- 
ally wnere  the  firm  should  receive  and  make 
use  of  the  property  thus  acquired  in  its  part- 
nership business. '' 

At  the  request  of  the  plaintiff  the  court 
ftirther  charffed  that :  *'  Should  the  jury  find 
froih  the  evidence  that  at  the  time  said  cattle 
were  purchased  of  Hickle  by  Farcies,  the  de- 
fendants were  associated  together  for  the  pur- 
pose of  shipping  and  selling  cattle  on  tneir 
joint  account,  the  profits  ana  losses  of  which 
were  to  be  equally  divided  between  them,  mtA 
an  association  wovid  conttiiiUe  a  general  partner- 
ihin  between  them  in  that  business;  and.  as  an  irir 
dLt  thereto,  each  member  of  such  partnership 
would  have  power  to  bind  ihe  others  tn  any  agree- 
ment  touching  any  transaction  or  matter  within  the 
scope  of  such  partnership  business.  And  any  trans- 
action necessary  to  the  prosecution  of  the  business, 
and  wiAout  which  it  ccidd  not  be  carried  on,  would 
be  a  transaction  within  the  scope  of  such  partnership 
business.  Any  limitation  upon  the  j)Ower  of 
each  member  to  thus  bind  the  firm  upon  ail 
matters  within  the  scope  of  the  partnership 
business,  would  only  be  binding  among  them- 
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Belves  and  upon  such  third  persons  as  had 
knowledge  oi  the  restricted  powers  of  the 
members,  but  would  not  exonerate  the  firm 
from  liability  for  a  debt  contracted  within  the 
scope  of  the  partnership  business,  by  one  of  its 
members,  wnere  the  person  with  whom  the 
contract  was  made  haa  no  knowledge  at  the 
time  of  such  a  restriction  upon  the  powers 
of  its  members,  especially  where  the  firm 
should  receive  and  make  use  of  the  property 
thus  acquired  in  its  partnership  business. 

^*  In  such  case,  the  firm  would  not  be  liable 
for  contracts  of  purchase  of  cattle  made  by 
one  member,  unless  such  purchase  was  toiAtn 
the  scope  ofmchjirm  hudnese,  or  otherwiae  author- 
ized by  the  firm, 

**  Snoula  you  find  there  jwas  a  partnership 
between  the  defendants  only  for  the  purpose 
of  shipping  and  selling  such  cattle  as  either 
might  buy  on  his  own  account,  and  the  others 
take  an  interest  in,  upon  inspection  or  repre- 
sentation as  tp  their  quality,  then  the  firm 
would  not  be  liable  upon  the  contracts  of 
purchase  bv  one,  unless,  before  the  sale  was 
complete,  they  took  an  interest  in  the  stock, 
or  unless  you  find  from  the  evidence  that  the  ojie 
buying  was  authorized  to  make  that  particular  pur- 
chase  on  joint  account,  and  the  authority  to  make 
such  purchase  may  be  shown  to  have  been  expressly 
given  or  may  be  implied  from  the  circunuiances 
of  the  case  and  their  course  of  btieiness. " 

The  court  at  the  same  time  refused  to 
charge  the  several  following  requests  made 
by  defendants: 

(1.)  "  That  if  the  jury  find  that  the  defend- 
ants  had  any  arrangement  for  shipping  cat- 
tle from  Stoutsville,  by  which  it  was  agreed 
that  either  of  them  might  buy  stock  on  his 
own  responsibility  and  upon  its  delivery  for 
shipment  at  said  place,  the  others  might  take 
an  interest  in  any  stock  so  purchased  and  de- 
livered, if  upon  examinationof  it  they  thought 
it  suitable  to  ship  or  not  purchased  too  high  ; 
or  by  which,  if  they  purchased  stock  when  all 
together  it  was  to  be  shipped  on  joint  account ; 
or  if  after  looking  at  or  agreeing  to  take  an 
interest  in  stock  purchased  by  any  one  of 
them  before  delivered  at  said  place  it  was  to 
be  shipped  on  joint  account,  and  the  parties 
to  share  in  the  profits  and  losses;  that  such 
facts  or  agreements  did  not  constitute  them 
general  partners,  but  only  partners  in  each 
tninsactitin. 

(2.)  "The  jury  are  to  determine  from  the 
evidence  in  the  case  when  the  partnership 
commenced.  Was  it  a  general  partnership 
extending  to  all  purchases  and  sales  made 
by  either,  or  limited  or  special  as  to  such 
purchases  as  required  the  assent  and  concur- 
rence of  each  before  the  stock  purchased  by 
either  became  partnership  property.  If  it 
were  a  general  partnership,  formed  generally 


for  the  purpose  of  dealing  in  cattle,  and  each 
were  authorised  to  act  for  the  firm,  then  the 
act  of  one  would  be  the  act  of  all,  for  each 
acts  as  the  agent  of  the  other.  But  if  the 
jury  should  find  that  it  was  limited  in  its 
scope  and  operation,  and  was  to  take  effect 
at  the  time  only  of  the  election  of  each  part- 
ner in  every  particular  adventure  or  pur- 
chase—rthen  the  partnership  could  not  be 
held  until  the  property  became  the  general 
property  of  all. 

(3.)  ''  It  must  be  shown  by  the  plaintiff 
that  Parcels  bought  the  cattle  as  a  partner, 
and  therefore  as  the  a^ent  of  the  firm,  which 
gave  them  an  immediate  vested  interest  at 
the  time  of  the  purchase,  so  that  they  would 
have  called  upon  him  for  the  profits  or 
charged  him  with  the  losses  in  any  salei  that 
he  might  have  individually  made  to  others. " 

Johnson,  C.  J., 

The  expressed  intention  of  the  parties  was, 
that  each  should  buy  on  bis  own  credit;  that 
the*cattle,  when  purchased,  should  be  and  re- 
main the  property  of  the  purchaser,  unless, 
upon  delivery  at  the  station,  for  shipment 
and  sale,  the  others  should,  on  inspection, 
elect  to  take  on  interest  in  them.  If  they  so 
elected,  the  stock  became  joint  property,  and 
were  shipped  and  sold  on  joint  account.  In 
short,  by  the  terms  of  this  contract  or  arrange- 
ment, the  partnership  did  notcommence  until 
the  cattle  reached  the  station  and  were  ac- 
cepted; until  then  there  was  no  oommunity 
of  interest,  nor  right  to  share  in  the  profits. 
If  the  stock  purchased  by  either,  and  brought 
to  the  station,  was  not  accepted  by  the  others^ 
the  property  remained  that  of  the  purchaser. 
He  alone  was  entitled  to  aU  the  profits,  and 
was  liable  for  all  the  losses. 

As  Parcels  alone  was  trusted  in  this  sale  by 
Hickle,  the  question  presented  is,  were  Neff 
and  Valentine,  by  operation  of  la w«  liable  for 
the  debt  thus  incurred  ? 

The  claim  is,  that  the  arrangement  between 
Neff,  Valentine  and  Parcels,  for  the  shipment 
and  sale  of  cattle  and  hogs,  was  such  that  the 
purchase  by  either,  was  within  the  sQope  of 
the  partnership  businessand  on  joint  account; 
or  at  least  it  was  a  general  partnership  for 
shipping  and  selling  such  property,  to  be  pu^ 
chased  by  the  several  partners,  and  as  the 
business  of  shipment  and  sale  could  not  be 
carried  on  .without  each  partner  making  the 
necessary  purchases,  the  debts  incurrM  by 
each,  for  that  purpose,  were  within  the  scope 
of  the  partnership  business.  Briefly  statea, 
the  claim  is,  that,  by  operation  of  law,  there 
was  a  partnership" liability  for  this  debt, 
though  made  on  the  sole  credit  of  Parcels. 
The  sale  was  made  to  Parcels  on  his  sole  credit. 
Hickle  had  no  knowledge  of  this  arrangement 
between  the  parties  ana  trusted  Paroeb  only, 
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to  whom  he  delivered  the  property.  Under 
the  partnership  contract  for  the  shipment  and 
sale  of  cattle  brought  to  this  station,  it  re- 
mained his  unless  it  was  accepted  and  shipped 
on  joint  account.  It  was  not  joint  prop- 
erty. Partnership  rights  and  liabilities  did 
not  attach.  As  to  this  lot  of  cattle  the  part- 
nership would  not  commence  until  Neff  and 
Valentine  elected  to  adopt  the  purchase.  Par- 
cels was  not  bound  to  deliver  them  for  ship- 
ment but  miffht  sell  elsewhere  on  his  own  ac- 
count. Until  accepted  there  was  neither  a 
community  of  interest  in  the  property  nor  in 
the  profits,  nor  any  joint  liability  for  losses. 

The  better  test  of  a  partnership,  which  au- 
thorizes one  to  bind  the  other  partners,  is  to 
apply  the  principles  of  agency.  If  Parcels 
had  authority  express  or  implied  to  buy  on 
joint  account,  then,  when  he  made  this  pur- 
chase, the  cattle  eo  instanti  belonged  to  the  nrm 
whether  the  others  so  elected  or  not.  There 
was  no  such  authority  expressed,  and  none 
can  be  implied  from  the  fact  that  the  prop- 
erty was  to  remain  individual  property  unless 
Nen  and  Valentine  should  elect  to  take  an  in- 
terest. 

This  was  a  continuing  arrangement,  appli- 
cable at  the  option  of  the  parties,  to  all  the 
cattle  and  hogs  brought  for  shipment  to  the 
eastern  market.  It  resulted  in  a  series  of  part- 
nership ventures.  The  agreement  to  purchase 
stock  on  individual  credit  to  be  afterwards  ta- 
ken into  a  joint  venture  at  the  option  of  oth- 
ers than  the  purchaser,  no  i!nore  rendered  the 
latter  liable  than  does  the  borrowing  of  money 
by  one  partner  to  pay  up  his  share  of  the  part- 
nership capital  render  the  partifership  liable. 
In  3UCD  a  case  the  partnership  is  not  liable, 
even  though  the  monejr  is  received  and  used 
in  the  partnership  business.  Norwalk  Bank 
V.  Sawyer,  ante.  d39;  Peterson  t/.  Roach,  32 
Ohio  St.  374:  Sevan  o.  Lewis  2  Eng.  Ch.  377. 
The  same  rule  applies  to  property  purchased 
on  individual  account,  and  arterwards  turned 
over  to  the  firm  to  be  used  in  its  business. 
Harvey  v:  Child,  28  Ohio  St.  339 ;  Saville  v. 
Roberts,  4  Dun.  &  East.  720 ;  McOar  v.  Drake, 
Reporter  347  (Tenn.  Sup.  Ct);  Walls  t?.  Fife, 
37  Pa.  St.  394 ;  Hoare  v.  Davis,  Doug.  871. 

Everett  o.  Chapman,  6 Conn.  347,  andOould- 
waite  V.  Duckworth.  12  Eut.  420,  are  each  dis- 
tinguishable from  the  case  at  bar.  In  each 
case  there  was  a  prior  agreement  that  each 
should  buy  property  on  individual  account, 
and  the  property  so  purchased  was  to  become 
the  joint  propeHy  (n  all  for  the  purposes  of 
the  venture.  It  was  held,  that  a  purchase 
made,  in  pursuance  of  this  arrangement,  be- 
came by  operation  of  law,  partnership  prop- 
erty, and  tne  firm  was,  therefore,  liable  on  the 
principle  that  hc^ds  dormant  partners  liable. 
T^^  4<&  of.  purchasing  property,  under  such  an 


existing  contract,  which  thereby  became  part* 
nership  property,  was,  as  to  third  persons,  the 
act  of  all  the  partners.  On  the  other  hand, 
where,  as  in  the  case  of  Saville  v.  Roberts  or 
McGarr  v,  Drake,  supra.,  the  partnership  was 
uqt  to  commence  until  after  the  purchase,.there 
was  no  liability  on  joint  account.  The  part- 
nership interest  did  not  vest  until  after  the 
purchase  and  credit  ^iven.  The  charge  of  the 
court  fails  to  note  this  distinction,  ana  is  mis- 
leading in  its  character.  In  substance,  €he 
jury  were  told  that  if  such  purchases  were  nec- 
essary in  order  to  carry  on  the  partnership 
business,  (a  fact  that  could  not  be  disputed), 
then  this  was  within  the  scope  of  the  author- 
ity which  Parcels  had  to  bind  Nefif  and  Val- 
entine, though  there  was  not,  at  the  time,  and 
might  never  be,  any  joint  interest  intKe  prop- 
erty. 

The  court  refused  to  charge  the  propositions 
numbered  one,  two,  and  three  which  recognize 
the  correct  rule,  and  should  have  been  given 
in  view  of  the  evidence  which  tended  to  raise 
the  question. 

Again,  the  charge  given  at  the  request  of 
the  defendant  in  error  is  to  the  .efifect,  that  if 
there  was  a  partnership  in  the  shipment  and 
sale  of  such  stock  on  joint  account,  then  it  is 
a  general  jpartnersbip  for  the  incrcAoM,  also, 
and  therefore  a  purchase  by  eacn  was  within 
the  scope  of  partnership  business,  though  no 
joint  interest  attached  at  the  completion  of 
the  purchase,  and  none  might  ever  attach. 

Judgment  is  reversed  and  cause  remanded. 

[To  appear  in  38  Ohio  St.] 


PEOPLX  t.  MITCHSLL. 

{Ocdiforma  Supreme  OonrL  December  20, 1882.) 

Criminal  Practicb— ^r^umtfttt— .SMctenee— DisCriet 

Attorney,— In  his  closing  araument  to  the  Jury  the 
district  attorney  was  permitted  by  the  court— not- 
withstanding the  objection  and  exception  of  defend- 
ant—to aver,  and  argae  from,  the  existence  of  facts  as 
to  which  no  evidence,  had  been  offered  or  introduced, 
^e^d,  error  sufficient  to  warrant  a  new  trial.  The 
court  below  ruled  that  the  district  attorney  was  Justi- 
fied in  departing  from  the  testimony,  because  counsel 
for  defendant  had  done  the  same  thing.  But  held,  on 
appeal,  if  the  record  showed  (which  it  does  not)  that 
such  statements  had  been  made  by  counsel  for  de- 
fendant, the  fact  woulcUnot  cure  the  error  of  the  court. 

In  bank. 

McKiNSTBT,  J.,  delivered  the  opinion  of  the 
court : 

In  his  closing  argument  to  the  jury  the 
district  attorney  was  permitted  by  the  court, 
notwithstanding  the  objection  and  exception 
of  defendant,  to  avQr,  and  argue  from,  the  ex- 
istence of  facts  as  to  which  no  evidence  had 
been  offered  or  introduced. 

The  impropriety  of  the  statements,  and  ap- 
parently their  materiality,  were  conceded  by 
the  district  attorney  and  by  the  court,  but 
the  court  held  that  the  district  attoroey  was 
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justified  in  departing  from  the  testimony,  be- 
cause counsel  of  defendant  bad  done  the  same 
thing.  If  the  record  showed  (which  it  does 
not)  that  such  statement  had  been  made  by 
counsel  for  defendant,  the  fact  would  not  cure 
the  error  of  the  court.  The  district  attorney 
might  have  objected  to  such  statements  on 
the  part  of  defendant's  counsel  when  they 
were  made,  or  have  asked  the  court  specifically 
to  charge  the  jury  that  they  were  to  be^disre- 
garded.  But  to  say  that  because  an  impro- 
priety on  the  one  side  had  passed  unrebuked, 
it  ceases  to  bean  impropriety  when  committed 
on  th^  other,  would  lead  to  confusion  worse 
confounded.  The  jury  would  have  the  alle- 
gations of  fact  of  the  respective  counsel  pitted 
against  each  other,  and  the  fate  of  a  defend- 
ant would,  perhaps  be  determined,  not  by  the 
evidence  in  the  case,  but  by  the  degree  of 
confidence  which  the  jury  might  repose  in 
the  honest v  or  intelligence,  or  b^th  combined, 
of  one  or  the  other  of  the  counsel.  For  coun- 
sel to  state  a  fact  not  proven,  or  sought  to  be 
Sroven.  is,  in  effect,  to  place  unsworn  evi- 
ence  before  the  jury,  and  when  improper 
evidence  is  admitted  without  objection  on  the 
one  side,  this  will  not  authorize  improper  ev- 
idence on  the  other.  (Donnelly  t;.  Curran,  54 
Cal.  282.)  Only  sworn  testinionv  can  go  to 
the  jury.  (People  v.  Wheeler,  9  Pac.  C.  L.  J. 
381,  and  cases  there  cited ;  41  N.  H.  317 ;  66 
Me.  504;  67  N.  Y.  638;  22  Iowa  504;  49  Ind. 
33,  124;  51  Id.  507;  16  Ga.  638;  26  Id,  226;  33 
Conn.  471 ;  .76  N.  C.  306.) 

In  Brown  v.  Swineford  (44  Wis.  291),  Ryan, 
C.  J.,  said:  *'It  sufficiently- appears  in  the 
present  case  that  the  learned  counsel  for 
plaintifiT  did  not  properly  confine  his  closing 
argument  to  a  reply.  *  *  *  The  learned 
counsel  went  beyond  the  legitimate  scope  of 
all  argument,  by  stating  and  commenting  on 
facts  not  in  evidence."  ^*  Enough  appears  to 
show,  not  only  that  the  learned  counsel  com- 
mented on  facts  not  in  evidence,  but  in  effect 
testified  to  facts  himself."  *  *  *  "The 
appellant  took  his  exception,  and  his  counsel 
now  supports  it  by  numerous  cases,  some  of 
which  are — so  far  as  they  go — admirable  dis- 
cussions of  professional  ethics,"  etc.  '*A11  of 
them  support  the  rule  now  adopted  by  this 
court,  that  it  is  error  sufficient  to  reverse  a 
judgment,  for  counsel  against  objection,  to 
state  facts  pertinent  to  the  issue,  and  not  in 
evidence,  or  to  assume  arguendo  sifch  facts  to 
be  in  the  case  when  they  are  not.  Some  of 
the  cases  go  further,  anS  reverse  the  judg- 
ments for  imputation  bv  counsel  of  facts  not 
pertinent  to  the  issue,  out  calculated  to  prej- 
udice the  case.  Tucker  v,  Henniker,  41  N.  H. 
317;  State  v.  Smith,  76  N.  C.  306;  Ferguson  v. 
State,  49  Ind.  33 ;  Henies  v.  Vogel,  Sup.  Ct. 
111.,  7  Cent.  L.  J.  18." 


''Doubtless  the  circuit  court  can,  as  it  did 
in  this  case.''  (but  as  the  superior  court  in  the 
case,  the  record  of  which  is  now  before  us,  did 
not,)  '^  charge  the  jury  to  disregard  all  state- 
ments of  fact  not  in  evidence.  But  it  is  not 
so  certain  a  jury  will  do  so,"  etc. 

There  are  cases  in  other  states,  it  is  said, 
in  conflict  with  the  rule  above  laid  down. 
But  the  rule  is  supported  by  principle;  in  this 
state  by  precedent,  and,  as  we  believe,  by  the 
great  weight  of  authority  evervwhere. 

People  V.  Earnhardt  (filed  Nor.  9,  1881,)  has 
no  direct  bearing  upon  the  question  we  have 
been  considering.  In  that  case  there  was  a 
dispute  between  counsel  as  to  the  exact  testi- 
mony of  a  witness.  When  such  a  dispute 
arises,  if  the  presiding  judge  is  not  prepared 
,  from  his  memory  or  notes  to  settle  it — but-is 
convinced  that  testimony  was  given  with  re- 
spect to  the  point  as  to  which  the  dispute  has 
arisen — he  may  submit  the  matter  to  the 
recollection  of  the  jury.  But,  in  the  case  now 
before  us,  there  was  no  pretense  in  the  court 
below  that  there  was  any  evidence  tending  to 
prove  the  matters  asserted  to  be  facts  by  the 
district  attorney. 

Judgment  and  order  reversed,  and  cause 
remanded  for  a*  new  trial. — Bju:,  Chad  Law  Jour, 


♦  • » 


HSCXLDre,  SX*BZ,   V  iXLBI. 

(  U.  S.  areuit  Cburt,  DiMtriet  of  CMorado.    Deo.  1SS2.) 

1.  Jv^QUKST^Pawer  of  Court  over,  afier  lyrm, — Suit 
was  brought  in  Colorado  on  a  Judgment  rendered  by 
the'Soperior  Court  of  Cook  County,  Ullnoia,  and  judg- 
ment was  rendered  here.  Subeequently  the  minou 
Judgment,  the  case  being  removed  by  writ  of  error  to 
the  appellate  cotvt  of  that  State,  was  reversed.  De- 
fendant seta  up  these  facta  in  a  petition,  and  moves 
that  the  ludgment  be  vacated:  Held,  that  such  pro- 
ceeding is  allowable. 

2.  Same— Cireuiiulaticea  AriHng  After  Judgment.^ 
While  it  is  the  general  rule  that,  as  to  all  matters  that 
were  in  issue,  or  which  might  have  been  contested  at 
the  time  Judgment,  was  rendered,  the  court  has  no 
power  to  vacate  Judgment  after  the  expiration  of  the 
term  at  which  it  was  rendered;  yet  as  to  matters  aris- 
ing after  the  Judgment,  or  before  the  Judgment  bat 
too  late  to  be  presented  as  a  defense,  the  rule  is  differ- 
ent. Relief  in  such  case  mav  be  nad  by  motion  to 
vacate  or  otherwise,  as  the  circumstances  may  re- 
quire. 

3.  The  Issue  Orowing  out  of  the  Subsequent  FHtU 
must  be  Tned, — In  this  case  tne  Judgment  of  the  su- 
perior court  having  been  reversed  and  the  case  re- 
manded for  re-trial  there,  proceedings  in  this  ooort 
will  be  stayed  until  final  action  by  the  courts  of  HH- 
noii,  when  proper  steps  can  be  taken  to  aflbrd  relief, 
either  by  a  reviewal  oi  this  motion,  or  by  proceeding 
in  equity,  or  otherwise,  as  the  circumstances  may  re- 
quire. 

Motion  to  vacate  judgment  after  the  term. 

Hallett,  J. 

This  suit  was  brought  March  2, 1880,  in  the 
District  Court  of  Lake  County,  on  a  judgment 
recovered  in  the  Superior  Court  of  Cook  Coun- 
ty, Illinois,  February  14,  1880,  for  the  sum  of 
$11,540.  A  writ  of  attachment  was  issued 
and  levied  on  certain  property  which   was 


THE    OHIO    LAW    JOURNAL. 


491 


claimed  by  third  parties  under  a  mortgage 
from  Allen.  "No  defense  to  the  action  was 
made  except  by  demurrer  to  the  complaint 
and  motion  to  dissolve  the  attachment,  and 
the  cause  having  been  removed  into  this 
court  September  13,  1880,  judgment  was  en- 
tered here  October  30, 1880.  in  favor  of  plain- 
tiffs testator  and  against  aefendant  Allen  for 
$12,059.30. 

At  this  term  defendant  has  filed  a  petition 
setting  up  the  proceedings  in  this  court  and 
alleging  that  in  November,  1881,  he  caused 
the  iudgment  of  the  said  Superior  Court  of 
Cook  County,  Illinois,  to  be  removed  into  the 
Appellate  Court  of  the  First  District  of  Illi- 
nois by  writ  of  error,  and  that  such  pro- 
ceedings were  had  in  the  said  appellate  court, 
that  on  the  twenty-sixth  day  of  October  last 
past  the  judgment  of  the  said  superior  court 
was  reversed,  and  the  cause  remanded  for 
further  proceedings.  That  on  the  thirtieth 
day  of  October,  1882,  plaintiff  moved  the  said 
appellate  court  to  strike  out  the  order  re- 
manding the  said  cause  to  the  said  superior 
court,  and  to  allow  an  appeal  from  the  judg- 
ment of  the  said  appellate  court  to  the  3u- 
Sreme  Court  of  Illinois,  which  motion  was 
enied.  Wherefore  defendant  asks  that  the 
judgment  of  this  court  entered  on  the  thirti- 
eth day  of  October,  1880,  and  all  proceeding 
thereunder  in  the  sale  of  certain  property, 
real  and  personal,  be  set  aside  and  for  naught 
held. 

The  substance  of  the  matter  is,  that  since 
the  judgment  of  this  court  was  entered,  the 
judgment  of  the  Su  perior  Court  of  Cook  Countv 
Illinois,  on  which  the  same  was  basea, 
has  bi^en  reve'rsed,  and  no  authority  remains 
in  any  tribunal  to  reinstate  it.  Therefore 
the  judgment  of  this  court  and  all  proceed- 
ings thereunder  should  be  vacated  and  set 
aside.  The  facts  set  out  in  the  petition  are 
sufficiently  established  by  a  transcript  of  the 
proceedings  in  the  Appellate  Court  of  Illin- 
ois, and  the]^  are  not  controverted  by  plaint- 
iff. But  it  is  contended  that  after  the  term 
in  which  judgment  was  rendered  the  court 
has  no  jurisdiction  of  the  case  to  vacate  the 
judgment  or  make  any  order  affecting  it. 
llnquestionably  the  general  rule  as  to  all 
matters  which  were  in  issue  or  which  might 
have  been  contested  in  the  cause  at  the  time 
judgment  was  rendered,  is  as  stated.  Bank 
of  U.  S.  V.  Moss.  6  How.  31;  Cook  o.  Wood,  24 
Bis.  296 ;  Spafford  v.  Janesville,  15  Wis.  474. 
The  rule  was  enforced  in  this  court  in  a 
case  in  which,  after  the  term  in  which  judg- 
ment was  ent^ed,  the  parties  agreed  to  va- 
cate it,  but  failed  to  carry  out  the  agreement 
within  the  time  limited  by  them.  Newman 
V.  Newton,  3  Colo.  Law  Rep.  193. 
But  as  to  matters  arising  after  judgment  or 


before  judgment  and  too  late  to  be  presented 
as  a  defense  in  the  action,  the  rule  appears  to 
be  different. 

As  that  the  defendant   was  discharged  un- 
der an  insolvent  act  on  the  day  judgment, 
was   entered.    Baker  t;.  Judges  of  Ulster,  4 
Johns  191. 

That  the  defendant  biecame  bankrupt  after 
the  cause  of  action  accrued,  and  obtained  a 
certificate  after  judgment.  Lister  v.  Mundell, 
1  Bos.  and  Pul.  428. 

That  an  agreement  relating  to  the  maoner 
of  naying  the  judgment  has  been  made.  Cool- 
ey  V  Gregory,  16  Wis.   322. 

That  an  act  forbidden  by  injunction  has 
become  lawful  sin.ce  the  decree  was  entered. 
Pennsylvania  v.  Wheeling  Bridge  Co.,  18 
How.  '421;  Wetmore  v.  Law,  34  Barb.  616. 
When  the  case  is  sych  that  the  defendant 
ought  to  have  relief,  his  remedy  is  a  direct 
proceeding  to  get  rid  of  the  judgment,  either 
by  setting  it  aside  or  obtaining  an  order  for 
a'perpetual  stay  of  proceedings.  This  relief 
is  granted  in  a  summary  way,  on  motion,  by 
the  court  in  which  the  judgment  was  rendered, 
and  upon  such  terms  as  the  justice^  and 
equity  of  the  case  may  require.  If  the  judg- 
ment was  irregularly  entered  it  will  be  set 
aside,  and  the  defendant  allowed  to  plead  his 
defense.  In  cases  where  he  has  had  no  oppor- 
tunity to  plead,  as  where  the'criginaldeot  or 
demand  was  satisfied,  released  or  discharged 
between  the  verdict  and  the  judgment,,  the 
judgment  will  either  be  set  aaiae  or  a  perpet- 
ual stay  of  proceedings  will  be  ordered,  asi  the 
circumstances  of  the  case  may  require ;  and 
v/here  some  matter  arises  after  the  judgment 
which  should  preclude  the  plaintiff  from  hav- 
ing execution,  a  perpetual  stay  of  proceed- 
ings or  an  acknowledgment  of  satisfaction 
will  be  ordered.  Formerly  the  remedy  in 
such  cases  was  by  writ  of  audita  qfugrda^  but 
the  courts  began  about  two  centuries  ago  to 
give  a  more  cheap,  expeditious  and  equally 
efScient  remedy  by  motion,  and  the  writ  of 
audita  querela  has  everywhere'  fallen  into  dis- 
use." Bronson,  C.  J.,  in  Clark  v.  Rowling,  3 
Comstock  226. 

The  case  at  bar  appears  to  be  within  the  ex- 
ception thus  stated  to  the  general  rule,  that 
after  a  term  in  which  a  judgment  may  be  en- 
tered, no  order  affecting  it  can  be  made  in 
the  same  cause.  At  the  time  judgment  wa^ 
entered  in  this  court  the  judgment  of  the  Su- 
perior Court  of  Cook  County,  Illinois,  was  in 
full  force,  and  defendant  had  no  means  of  re- 
sisting it  except  by  writ  of  error  from  the 
proper  appellate  court,  and  that  course  was 
pursued.  It  is  a  matter  arising  after  judg- 
ment which  would  have  been  an  effectual 
bar  to  the  action  if  it  had  occurred  during 
the  pendency  of  the  suit.    Obviously  defend- 
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ant  is  entitled  to  relief  in  some  form  of  pro- 
ceeding, and  a  motion  will  answer  the  pur- 
pose as  well  as  any  other. 

It  is  conceded  that!  the  ultimate  facts  on 
which  defendant's  liability  depends  must  be 
examined.  It  is  not  enough  that  the  judg- 
ment of  the  Superior  Court  of  Cook  County, 
Illinois,  has  been  reversed,  but  we  must  in 
some  way  ascertain  whether  defendant  is  li- 
able to  plaintiff  in  the  sum  for  which  judg- 
ment has  been  ^iven  against  him.  Gases 
have  arisen  in  which  it  was  thoueht  neces- 
sary io  require  a  defendant  in  a  judgment  at 
law  to  seek  relief  in  equity  from  such  judg- 
ment. Where  the  facts  are  numerous  and 
complicated  the  propriety  of  that  course  will 
be  apparent. 

In  other  cases  it  may  be  necessary  to  frame 
an  issue  for  a  jury  in  order  to  determine  the 
liability  of  the  defendant.  Cooley  v.  Gregory, 
16  Wis.  803. 

Upon  any  information  we  now  have  in  the 
case  at  bar  it  will  not  be  necessary  to  resort 
to  either  of  these  proceeding?.  According  to 
the  opinion  of  the  Illinois  court  the  matter 
in  issue  between  the  parties  is  the  effect  of  a 
discharge  in  bankruptcy  on  plaintiff's  de- 
mand. That  matter  will  beneard  in  the 
Superior  Court  of  Cook  County,  Illinois,  and 
we  can  await  the  decision  of  that  court  with- 
out putting  the  parties  to  the  expense  of  an- 
other trial  nere.  Meanwhile  «11  proceedings 
un  this  judgment  shall  be  stayed,  with  leave 
to  defendant  to  renew  his  motion  to  vacate 
our  judgment  if  he  shall  be  successful  in  the 
courts  of  Illinois.  If  this  measure  of  relief 
shall  not  be  adequate  to  the  protection  of  de- 
fenaant's  rights,  he  may  be  compelled  to  go 
into  equity :  or,  if  he  has  anything  further  to 
suggest  in  tnis  proceeding,  he  will  be  heard 
after  notice  to  plaintiff.— Coi.  L  Rep. 


BeeK  Rebiseg. 


Walker'a  American  Law,  eighth  edition.  Re- 
vised and  enlarged  by  Hon.  M.  F.  Force, 
Judge  of  the  Superior  Court  of  Cincinnati. 
8vo.  pp.  xxiv,  816.  Boston :  Little,  Brown 
&  Co.     1882. 

Very  few  legal  text  books  ever  attain  to 
that  degree  of  popularity  and  usefulness  indi- 
cated by  the  publication  of  an  eighth  edition; 
and  to  the  simple  merit  of  a  work  at  once  so 
useful  and  so  popular,  it  would  seem  impossi- 
ble to  superadd  anything  to  render  it  still 
more  rich  in  these  elements  of  success.  Yet, 
notwithstanding  the  great  favor  with  which 
Walker* 8  American  Law,  in  all  its  editions,  has 
been  received  by  the  legal  fraternity,  the  pres- 


ent edition,  revised  and  enlarged,  has  received, 
and  will  yet  receive,  a  warmer  welcome  than 
any  preceding  one,  because  of  the  distin- 
guished ability  of  Judge  Force,  and  the  oonse- 
quent  value  of  the  notes  and  citations  added 
to  his  previous  edition. 

We  cannot  recall  any  legal  work  ever  pub- 
lished in  this  country  which  sprang  at  once 
into  such  universal  esteem  and  sphere  of  use- 
fulness as  WaHcer^i  American  Law.  The  author 
lived  to  carry  his  book  with  manifold  changes 
through  three  editions.  Mr.  B.  L.  Pierce,  au- 
thor of  The  Law  on  Railroads,  added  notes  to 
the  fourth  edition.  The  son  of  the  author  Judge 
J.  Bryant  Walker,  made  additional  notes  to 
the  sixth  edition,  while  Judge  Force  has,  in 
the  seventh  and  eighth  editions,  noted  the 
changes  and  improvements  since  wrought  by 
legislation  and  judicial  interpretation,  and 
thereby  brings  the  work  down  to  the  present 
existent  8tcUu$  of  the  law. 

We  find  that  additional  cases  are  cited  in 
nearly  all  former  notes,  changes  are  made  in 
the  language  of  some  and  some  notes  are 
omitted  altogether.  The  different  forms  of 
brackets  used  heretofore  to  designate  the  notes 
of  Mr.  Pierce  and  of  Judge  Walker,  we  notice 
are  omitted  in  this  edition ;  and  some  of  the 
older  notes  are  superceded  by  new  matter  by 
Judge  Force.  Of  the  new  matter  found  in  this 
edition  we  note  on  page  122,  all  of  note  '^  a  " 
after  the  fourth  line,  wherein  the  Construction 
of  State  Statutes  by  Federal  Courts,  and  the 
Removal  of  Causes  are  ably  discussed,  while  on 
page  169,  "  b,"  Trade  Marks  are  treated  of. 

On  page  231  is  an  interesting  review  of  the 
Dartmouth  College  Case  (especially  inter- 
esting just'  now  in  view  of  the  recent 
decision  of  the  U.  S.  Supreme  Court  in  the 
Virginia  case), — ^all  of  note  "  b,''  from  sixth 
line,  commencing  with  ''  the  supreme  court " 
and  ending  with  '*  in  this  particular,"  in  the 
sixth  line  from  the  bottom, being  new  matter. 

On  page  262  "c"  Miscegenetic  Marriages 
and  '^d"  Marriage  of  an  Insane  Person;  on 
page  264  '^a"  Foreign  Marriages;  on  page 
261 "  e  "  Foreign  Divorces ;  and  on  pages  266-8 
Married  Women's  Separate  Estate,  are  en- 
tirely new  and  contain  very  much  valuable 
matter,  and,  considering  the  changes  in  the 
law  and  the  drift  of  judicial  sentiment  from 
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the  anchorages  of  a  few  years  ago,  are  excep- 
tionally opportune  in  this  edition. 

The  Civil  Liability  of  an  Insane  Person, 
page  277  "  b,"  and  of  a  Drunken  Person, 
page  280  "a,"  is  also  discussed  in  new  notes. 

Probably  the  most  valuable,  if  indeed  there 
is  any  choice  where  all  new  matter  is  so  well- 
timed  and  free  from  pedantry  and  padding — 
the  curse  of  modern  law  writing, — is  the 
treatise  on  Negotiable  Instruments,  pages  479 
to  485.  This  alone  is  worth  the  price  of  a 
law  book. 

We  note  further,  on  page  628,  note  *'a," 
the  Common  Law  Jurisdiction  in  Crime, 
and  note  '*b  "  Definiteness  in  Charging  Crime ; 
on  page  536,  the  Criminal  Responsibility  of 
an  Insane  Person ;  on  page  704  a  part  of  note 
concerningThe  Restraining  of  the  Publication 
of  a  Libel ;  and  on  page  744,  Burden  of  Proof 
in  Criminal  Prosecution,  all  to  be  new  matter. 

Judge  Force  does  not  confine  himself  to 
American  decisions,  as  did  former  editors. 
This  departure  farther  adds  to  the  value  of 
the*  present  edition. 

Bigecft  ef  Resenb  Gageg. 

Husband  and  WiFm^Beeession  of  Omtraet  Between 
the  Two /or  UndMte  Jtifluenee—Seperaie  Maintenanee,— 
This  was  a  biU  in  chanoery  brought  by  £[arriet 
WiUette  against  Milton  L.  Willetta  in  the  Maroer  Cir- 
oolt  Oonrt  to  cancel  an  agreement  to  provide  separate 
maintenance  for  the  complainant,  a  mortgage  to 
aeonre  the  same,  a  lease  to  ner  for  life  and  a  release 
by  her  of  her  dower  and  thirds  in  the  estate  of  the 
defendant,  her  hasband  made  and  entered  into  on 
July  S,  ISSO,  and  then  provide  separate  maintenance 
other  arid  different  from  that  provided  in  the  agree- 
ment. 

The  biUt  after  stating  the  marriage  and  good  con- 
duct of  the  complainant,  charged  in  substance  that 
the  defendant  is  a  spiritualist,  and  in  March,  ISSO,  one 
Pinev  WiUard,  a  pretended  medium,  came  and  made 
mischief ;  that  defendant  had  a  bad  hand  and  refused 
to  let  any  one  else  than  Mrs.  Willard  treat  it.  and 
generally  took  a  dislike  to  his  wife ;  that  the  spirit  of 
Ine  first  wife  was  conjured  up  and  made  to  say  that 
complainant  and  defendant  must  separate;  that 
thereupon  complainant  became  sick  and  remained 
so  a  long  time  by  reason  of  ^the  destroying  of  her 
domestic  happiness,  and  was  driven  to  distraction 
and  could  not  recollect  what  happened  fully,  but  had 
a  faint  recoUection  of  some  one  coming  to  the  house 
and  talking  about  dividing  the  property,  and  that  she 
refused  to  be  parted*  from  her  husband  or  to  make 
anv  arrangement. 

That  some  days  after  some  one  took  her  to  the  city 
of  New  Boston  ;  that  Just  before  she  had  been  locked 
in  her  room ;  that  when  she  went  to  New  Boston  she 
felt  as  if  she  was  fleeing  from  some  unseen  power ; 
that  she  was  taken  to  the  house  of  a  friend  where  she 
was  shown  a  paper  which  she  was  told  she  must 
■ign ;  thinks  sne  signed  it,  but  don't  know  what  was 
In  it  and  does  not  snow  whether  it  was  read  to  her 
or  not.  That  she  is  informed  that  her  husband,  on 
July  6,  ISSO,  executed  to  her  a  mortgage,  by  which 


he  secured  to  her  |200  a  year,  payable  half  yearly,  but 
that  she  knows  nothing  about  it — ^that  it  was  never 
delivered  to  her  or  any  one  for  her,  and  no  agree- 
ment was  given  to  her  by  her  husband  promising  to 
pay  her  any  money ;  that  she  has  recovered  her  nund 
and  memory  to  some  extent  and  finds  herself  depend- 
ent upon  the  kindness  of  friends;  that  all  these 
papers  were  made  to  enable  defendant  to  go  away 
with  Mrs.  Piney  Willard ;  that  she  did  not  consent 
to  the  arrangement  of  separate  living  and  mainte- 
nance and  c^es  not  now;  that  Willetts  is  worth 
127,000  and  a  large  amount  of  personal  propertv ; 
that  whatever  paper  she  signed,  she  sisned  under 
duress,  and  that  toe  lawyer  who  preparea  the  papers 
was  employed  bv  Willetts. 

The  prayer  of  the  bill  was  that  the  writings  be 
declared  void  and  that  she  be  decreed  a  reasonable 
sum  for  separate  maintenance. 

The  release  sought  to  be  set  aside  recited,  that  in 
consideration  that  said  Milton  L.  Willetts  has  fur- 
nished her  with  a  home,  well  and  comfortably  fur- 
nished, and  bound  himself  to  pay  her  |300  per 
annum  during  hfir  life,  and  five  cords  of  wood  yearly 
she  had  granted,  remised,  released  and  forever  quit- 
claimed unto  said  Willetts  his  heirs  and  assigns  for- 
ever all  her  dower  and  thirds,  right  of  homestead, 
widow's  award,  claim  for  separate  maintenance,  ana 
all  other  right,  title,  interest,  property,  claim  and 
demand  whatsoever  in  law  and  equitv  she  might 
then  or  thereafter  have  in  the  property,  both  real  and 
personal,  of  the  said  Willetts  as  his  wile  or  widow,  etc 

The  defendant,  in  his  answer,  said  that  his  wife 
was  not  kind  or  affectionate,  but  unreasonable,  tur- 
bulent and  ouarrelsome,  of  bad  temper  and  abusive 
conduct,  ana  that  there  had  been  no  happiness  in 
their  home  for  years ;  denied  that  his  wife  was  crasy. 
sick  or  driven  to  distraction,  but  was  in  a  mental 
condition  to  transact  business.  That  she  talked  for 
many  weeks  about  separation  and  dividing  the  prop- 
erty, and  his  making  provision  for  her  if  she  went 
away  and  lived  separate.  That  the  agreement  for 
living  apart  and  her  separate  maintenance,  and  the 
other  papers  were  read  over  and  explained  to  her 
carefully  and  she  knowingly  and  voluntarily  execu- 
ted the  same. 

The  evidence  showed  considerable  domestic  trouble 
between  the  partieq  and  that  the  defendant's  affiec- 
tions  were  alienated  from  his  wife  for  some  time 
before  their  final  separation.  It  also  appeared  that 
the  wife's  health  was  not  good,  and  that  she  was  very 
excitable,  and  at  times  not  capable  of  transacting 
business.  That  some  time  before  the  papers  were 
executed  t)etween  the  parties  she  was  taken  sick, 
from  which  sickness  she  did  not  recover  until  after 
the  agreement  was  made.  Tho  proof  also  tended  to 
show  considerable  influence  brought  to  bear  on  her 
by  the  defendant  before  the  papers  were  executed, 
and  that  he  shut  her  up  in  his  house  for  awhile  and 
did  not  allow  her  to  see  anyone,  and  frequently  told 
her  he  would  not  live  with  her  as  her  husband  any 
longer  as  she  was  not  congenial  to  him,  and  urged 
her  to  make  up  her  mind  what  she  wanted,  or  was 
going  to  do.  The  proof  also  showed  such  conduct 
between  the  defendant  and  Mrs.  Willard  as  to  lead 
to  the  belief  of  an  improper  intimacy  between  them, 
and  that  he  took  her  to  uve  with  him  after  the  sepa- 
ration.* 

It  also  appeared  that  the  defendant  was  a  fltrmer 
in  good  circumstances,  and  that  his  property,  mostly 
real  estate,  was  worth  from  |25,000  to  |80,000. 

The  Circuit  Court  granted  the  relief  sought,  setting 
aside  all  the  papers  relating  to  the  contract  for  the 
separate  maintenance  of  the  wife,  and  her  release  of 
her  rights  in  his  property  and  estate,  and  granted 
a  decree  of  separate  maintenance  requinng  the 
defendant  to  pay  her  |500  per  year  for  that  purpose. 
This  decree  was  affirmed  in  the  Appellate  Court  and 
an  appeal  prosecuted  to  this  court. 

Hdd :  Where  a  wife  is  induced  to  execute  and 
accept  deeds  and  other  contracts  wherebv  the  hus- 
band leases  her  a  house  and  lot  worth  |400  for  her 
life,  and  obligates  himself  to  pay  her  |800  a  year  and 
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deliver  her  five  cords  of  wood  a  year,  and  nhe 
releases  her  dower  in  his  lands  and  estate,  her  right 
in  the  homestead  and  all  other  rights  gniwing  out 
of  her  relation  to  him  as  his  wife,  and  she  exetmtes 
and  accept  the  same  under  such  cirrumstances  as 
to  show  her  acts  were  affected  bv  the  undue  influ- 
ence of  her  husband,  amounting  to  a  moral  duress, 
considering  her  mental  condition  from  sickness,  sna 
unkind  treatment,  a  court  of  equity  will  be  fully 
warranted  in  setting  aside  such  contract  and  other 
papers  relating  thereto. 

When  a  husoaud  mistreats  his  wife -so  that  she  can 
not  live  with  him,  and  keeps  another  woman  in  the 
same  house  with  her,  under  such  circumstances  as 
to  Justify  her  belief  01  an  improper  intimacy  between 
them,  and  refuses  to  live  with  her  any  longer  as  his 
wife  for  want  of  congeniality,  and  finds  her  another 
place  in  which  to  live,  keeping  such  other  woman  as 
an  inmate  of  his  house,  and  otherwise  mistreats  his 
wife,  the  courts  will  be  authorised  in  decreeing  the 
wife  a  separate  maintenance. 

When  the  husband,  who  is  a  farmer,  owns  prop- 
erty, mostly  real  estate,  of  the  value  of  $30,000  and 
is  ffuilty  of  such  misconduct  as  to  authorize  his  wife 
to  nave  a  separate  maintenance,  $500  allowance  per 
annum  la  not  unreasonable. 


Common  Carrier— Diserimmatth^  Tariff  RaHroad 
PooU—PuJblic  Ftli€y.--l,  An  association  ofcarrlers  to 
regulate  the  price  of  freight,  with  provisions  pfoliibr 
iting  tiie  members  from  engaging  in  similar  business 
out  of  the  association,  has  a  t«*ndency  to  increase  the 
the  price  of  carriage  and  to  suppress'com petition,  and 
is  therefore  illegal.  2.  Railroad  companies  have  a 
right  to  unite  in  continuous  lines  for  gn*ater  facilities 
In  the  transportation  of  g6ods  and  passengers,  but  any 
agreement  that  a  raiiroMJ  company  shall  at  a  certam 
terminus  refuse  or  discriminate  against  freight  which 
comes  to  it  over  other  than  its  connecting  line  is  void 
as  against  public  policy.  Denver^  etc,  R.  Ob,  v.  Atch- 
iioit  ete.,  B.  Q>,  U.  8.  C.  C.  Dist.  of  Colorado. 


Contract — Oowtideration — Fbrbearanee  to  Sue, — 
Where  fortsearanoe  is  relied  on  as  the  consideration  of 
a  promise,  the  proof  must  show  more  than  that  it  was 
Ibllowed  by  forbearance.  It  must  appear  not  only 
that  the  promise  was  maile  for  tho  pnrp«)se  of  obtain- 
ing time  and  that  time,was  actually  given,  but slso  that 
the  indulgence  thus  accorded  was  in  pursuance  of  the 
request  implied  by  the  promise.  Edgerion  v.  Weaver, 
a  C.  111.,  Nov.  20, 1882;  106  Ul.  43. 


l^iyoBaK— Alimony— Wife* s  teparaU  property^— 1, 
Alimony  and  counsel  fees  were  originally  allowed  in 
divorce  suits,  because  the  wife  was  without  other 
means  of  support,  or  of  obtaining  the  money  necessary 
to  defiay  her  expenses  in  the  suit.  2.  When  the  wife 
has  sufficient  separate  property,  the  reason  for  giving 
her  either  temporary  alimony,  or  monev  to  defray  her 
expenses  in  the  suit,  does  not  exist,  ana  she  is  not  en- 
titled to  either.  WeBterfield  T«  Westerfield,  N.  J.  Ch. 
CI.  86  K.  J.  £q.  195. 


6hie  SupFeme  Geypb  Repeirb. 


Hos.  W.  W.  JomnoiKt  Cld^  JiuUet. 


Bos.  OSOBOB  W.  MoUVfXSB. 

Hon.  Jobs  H.  Dotlb. 


Boor.  Jobs  W.  Osbt. 
Bos.  WhaXam  B.  Uptos. 


ObiumbuB,  Ohio,  March  20,  1883. 
GENBRAIi  DOCK£T  DECISIONS. 

Ko.  88.  John  M.  Strider  v.  The  City  of  Pomeroy. 
Error  to  the  District  Court  of  Meigs  County.  Judg- 
ment affirmed  on  authority  of  City  of  Dayton  v,  Hln- 
sey,  82  Ohio  St.  258,  without  penal^.  There  will  be 
noltorther  report. 


407.  John  Wise  et  al.  v,  A.  A.  lliomas,  receiver  et 
si.  Error  to  the  District  Court  of  Mont^merv 
County.  Settled  and  dismissed  at  costs  of  plaintio 
in  error. 

1115.  Albert  Ely  v.  William  E.  Kellogg.  Error  to 
the  District  Court  of  Lorain  County.  Judgment  rs- 
vvrsed  and  cause  remanded  to  the  dlatrioi  court  for 
trial.    There  will  be  no  further  report. 

MOTION  DOCKET   DEdSIOKB. 

No.  62.  David  Ambach  et  al  s.  Frank  Downey  et 
al.  Motion  to  dismiss  caase  No.  465  on  the  Oenersl 
Docket  for  want  of  a  perfect  reeord.  Motion  over- 
ruled. 

64.  Peters,  Rioker  A  Co.  v.  The  Marietta  A  dndn- 
nati  R.-R.  Co.,  as  reorganized.  Motion  to  assign 
causes  Nos.  1127  to  1138  ibr  oral  argument.  Motion 
overruled. 

65.  Albert  Ely  tr  William  E.  KeUogg.  Motion  to 
take  cause  No.  1115  on  the  General  Docket  out  of  its 
order  for  hearing.    Motion  granted. 

66.  William  Diokson  v.  The  SUte  of  Ohio.  Motion 
to  take, cause  No.  1226  on  the  General  Docket  out  of 
its  order  for  hearing.  Motion  granted  and  eaose  est 
for  oml  argument,  March  22,  1883. 

67.  Joseph  S.  Skerrett  et  al  v.  The  First  Presbyte- 
rian Society,  etc.  Motion  to  make  Eleanor  W.  Aatt 
et  nl  parties,  with  leave  to  filecr  ss-petition  in  error, 
and  to  print  part  of  record  not  already  printed,  etc. 
Motion  granted. 

136  A  137.  Jackson  Hanover,  administrator,  et&^  s. 
Isaao  Sperry  et  al.  Motion  by  plaintiff  in  error  to 
dismiss  petition  in  ernir  and  cross-petition  of  defend- 
ants, Mooney  and  Piper,  in  causes  No.  186  and  187  on 
the  General  Docket.  Motion  granted  as  to  petition 
and  overruled  as  to  cross-petition. 

RECORD  OF  NEW  CASES  FILED. 

No.  1231.  Hans  H.  Fravert  et  al.  v.  Samuel  Flnfrodt 
et  al.  Error  to  the  District  Court  of  Shelby  Oonnty. 
W.  J.  Gilmore  aitd  J.  S.  ConkUn  for  plaintiff ;  N.  R. 

Buress  for  defendants. 

1232.  Ohio  ex  rel.  Pros.  Att'y  of  Hamilton  OoiiatT 
V.  Commissioners  of  Hsmllton  County.  Error  to  the 
Distriirt  Court  of  Hamilton  County.  O'Connor.  Glid- 
den  and  Kleinschmidt  for  plaintiff;  O.  J.  Coigtor9 
for  defendant. 

1233.  Geo.  W.  Durgin,  Jr.,  et  aL  «.  Benjamin  F. 
Bradshear  et  al.  Error  to  the  District  Cooft  of  Ham- 
ilton County.    A.  G.  Collins  for  plaintilT. 

1234.  Aaron  Wilcox  et  al.  exeentora,  etc,  «•  DttTid 
Russell.  Error  to  the  District  Court  of  Lake  Oooaty. 
J.  B.  Burrows  for  plaintiff;  B.  J.  Sweeny  for  de- 
fendant. 

1235.  A.  D.  McClure,  dsc,  et  al.  «.  William  Marvtn 
et  al.  Error  to  the  District  Court  of  Putnam  Ootonty. 
T.  E.  Cunningliam  and  C.  J.  Swan  Ibr  plalntillk ;  J. 
A.  Bopeand  W.  C.  G.  Krauss  for  defendant. 

1236.  Trustees  of  Madison  Township,  Butler  oonnty, 
V.  Ohio  ex  rel.  Dan  forth  B.  Thompeon.  Error  to  the 
District  Court  of  Butler  County,  llios.  MUUkin.  J. 
F.  Nolan  and  Thox.  Miiore  for  plain tiflk ;  J.  C  Me- 
Kenny  and  Alien  Andrews  for  defendant. 

1237.  Trustees  of  Madison  Township,  Bntler  OtMinty, 
V.  Ohio  ex  rel.  John  Xj.  Rollins.  Error  to  the  Btatilci 
Court  of  Butler  County.  Millikln  et  tl.  for  plain- 
tlffli ;  McKenny  ei  al.  for  defendants. 

1288.  Trusteee  of  Ross  Townahin,  Bntler  Coonty  «. 
Ohio  ex  rel.  Johnathnn  Rollins.  Error  to  the  Dlatrict 
Court  of  Butler  County.  MlUikin  et  aL  for  plmintiff ; 
McKenny  et  al.  for  defendanta. 

(NoTB.— The  oourt  will  Uke  a  recess  on  tho  ttth 
inst.  until  April  9,  hence  there  will  be  no  ezmmlna- 
tion  Ibr  admission  to  the  bar  till  fLrst  Tqeadnar   in 

May.)* 
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Columbtis^  0.,  March  Sl^  188S. 


OVB  OIBOirLAB. 

We  desire  to  call  the  attention  of  our  friends 
who  received  our  circular  of  March  26»  es- 
pecially to  the  offer  we  make  and  the  favor  we 
ask  therein.  It  is  of  the  utmost  importance 
to  us  that  you  comply  with  our  request,  and 
our  acknowledgments  upon  hearing  from  you 
favorably  will  more  fully  explain  the  rea- 
son. We  hope  each  one  will  make  it  a 
penonal  maUer  and  communicate  with  us  with- 
out delay.  To  those  of  our  friends  who  do  so 
respond  we  will  promise  a  place  in  our  big 
book  of  remembrance  for  all  time. 


TKl  nrPBlMl  COVBT  OOMMISilOV. 

The  bill  introduced  for  that  purpose  hav- 
ing become  a  law,  (passed  March  28,)  all 
things  seem  to  indicate  a  speedy  organi- 
sation of  the  Supreme  Court  Commision.  This 
will  bring  about  a  revolution  in  the  workings 
ci  administrative  justice  in  all  stages  and* 
departments.  The  revolution  will  begin  with 
the  courts  of  justices  of  the  peace.  Cases 
brought  in  these  courts  will  not  be  appealed 
as  formerly,  regardless  of  the  right  or  wrong 
of  the  issues,  for  the  reason  that  the  ap- 
pellant will,  under  the  new  order  of  things, 
run  a  slight  risk  of  getting  to  the  end  of  ap- 
peals and  delays,  and  to  the  beginning  of  pay- 
ment within  his  life  time,  especially  if  not 
very,  very  young,  indeed. 

In  the  common  pleas  greater  care  will  be 
exercised  in  the  trial  of  causes,  and  a  le^s  num- 
ber will  go  to  the  district  courts  on  their 
cheerful  way  to  the  Supreme  Court,  that 
burial  place  of  honest  claims  where,  hoary 
and  hideous,  but  long  lived,  defenses  grin  over 
the  graves  and  dust  of  just  demands — worn 
out,  heart-broken  and  perished  of  the  sickness 
of  hope  deferred. 

The  district  court  will  no  longer  be  used  by 
litigants  only  as  an  addition^  obstacle  in  the 
way  of  establishing  rights  or  redressing 
wrongs,  as  the  cases  move  slowly  onward  to 
increase  the  height  of  that  majestic  Olympian 
mountain  up  whose  rugged  sides  five  inno- 
cent gentlemen  of  the  law  strive  constantly 


to  roll  a  stone  which  forever  rolls  back,  while 
the  summit  as  constantly  recedes. 

Legal  business  will  flourish;  and  by  this  we 
mean  that  the  efforts  of  honest  men  to  com- 
pel the  payment  of  their  just  claims,  and  to 
protect  themselves  against  unjust  demands, 
will  be  speedily  crowned  with  success.  At- 
torneys will  receive  the  fees  which  too  often 
"  followed  the  case  "  into  the  peaceful  pigeon 
holes  of  Supreme  Court  retirement,  for  a 
snooze  as  protracted  as  that  of  Rip  Van  Win- 
kle. 

The  Commission  will  be  stimulated  to  a 
rapid  consideration  of  causes  by  the  knowl** 
edge  that  the  present  bench  is  composed  of 
lawyers  .and  judges  than  whom  none  better 
can  be  found  in  the  state;  and  the  present 
court  will  be  spurred  into  its  greatest  activity 
by  a  contemplation  of  the  vigor,  speed  and 
bottom  of  the  co-ordinate  establishment.  The 
dockets  will  be  cleared  up  within  two  years, 
and  all  who  love  a  prompt  administration  of 
justice  will  be  rejoiced.  An  additional  deputy 
clerk  will  be  appointed;  the  salary  of  the 
SupreiAe  Court  reporter  will  be  increased 
from  one  thousand  to  fifteen  hundred  dollars, 
and  the  Ohio  Law  Journal  will  be  enlarged 
and  will  print  as  formerly  every  decision  as 
soon  as  rendered,  and  every  opinion  as  soon  as 
written. 

Holders  of  the  circulars  of  March  26th  please 
make  a  note  of  these  things,  act  accordingly, 
and  you  will  live  long  and  prosper. 


♦  ♦■ 


TO  TSST  THEIB  K90WLSDOB  07  THS  LAW  1 

The  following  are  the  printed  questions 
submitted  to  the  class  examined  in  March 
for  admisdion  to  the  bar.  The  answers  to 
printed  questions  are  required  to  be  reduced 
to  writing,  and  the  brevity  and  accuracy 
of  these  answ.ers  govern  the  credit  given  to 
each  member  of  the  class.  How  nearly  these 
questions  must  accord  with  the  language  of 
the  books,  or  of  any  particular  book  we  are 
not  able  to  say,  although  the  associate  editor  of 
the  Law  Journal  no  doubt  knows,  he  being 
one  of  the  examiners: 

REAL  AND  PERSONAL  PROPERTY. 

1.  In  real  property,  name  and  define  the  dif* 
ferent  kinds  of  estates. 

2.  Is  any  consideration  necessary  to  support 
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a  deed  ?  Name  and  define  the  different  kinda 
of  consideration. 

3^  What  estate,  if  any,  is  necessary  to  sup* 
port  a  contingent  remainder? 

4.  What  are  emblements  ?  Do  they  pass  by 
deed  conveying  real  estate  ? 

PBBSONAL  BIGHTS. 

6.  Is  it  a  defense  to  a  civil  action  for  assault 
and  battery,  that  the  defendant  was  at  the 
time  insane  ? 

6.  Would  it  be  a  defense  in  an  action  for 
slander?    For  malicious  prosecution? 

7.  What  must  be  established  to  maintain 
an  action  for  malicious  prosecution? 

8.  Under  what  circumstances  may  a  private 
person  arrest  another  without  a  warrant,  and 
under  what  circumstances  may  an  officer  do 
so? 

DOMBSTIC  RBLATIONS. 

9.  Explain  the  nature  and  qualities  of  an 
estate  in  dower. 

10.  Of  an  estate  by  the  curtesy. 

11.  What  constitutes  the  separate  property 
of  the  wife? 

12.  Under  what  circumstances  is  an  infant 
liable  for  neeessaries  ?    What  are  necessaries  ? 

PABTKERSHIP. 

13.  For  what  purpose  m^y  a  partnership  be 
formed  ? 

14.  Who  are  partners  as  to  each  other? 

16.  Who  are  partners  as  to  third  persons  ? 

16.  What  effect  does  the  bankruptcy  of  one 
partner  have  upon  the  firm  ? 

BAILMBNT. 

17.  What  riffht  has  the  bailee  of  property, 
against  a  thira  party  for  conversion  of  the 
same? 

18.  Define  the  term  '*  common  carrier." 
19..  Give  the  common  law  rule  as  to  the  re- 
sponsibility of  a  common  carrier  of  goods. 

20.  When  does  the  rieht  of  stoppage  in 
tranniu  arise,  and  upon  what  is  it  based  7 

PRINCIPAL  AND  AGBNT. 

21.  Name  the  principal  kinds  or  classes  of 
agents,  and  define  each. 

22.  In  whose  name  must  a  deed  executed 
by  an  asent  .be  made  ? 

28.  What  is  the  meaning  of  the  maxim 
"  respondeat  mperior,"  and  when  does  it  apply  ? 

PRINCIPAL   Ann  SURBTY. 

24.  If  a  principal  eives  collateral  security 
to  his  creditors,  how  aoes  that  affect  the  surety, 
if  at  all  ? 

25.  Will  usury  release  a  surety  ? 

26.  Is  a  contract  of  suretyship  negotiable  ? 

CONTBACTS. 

27.  Will  equity  decree  a  specific  performance 
of  a  gratuitous  contract  under  seal  ? 

28.  Will  a  contract  under  seal  in  restraint 


of  trade  be  valid  if  there  wasnaconsideration? 

29.  What  is  the  remedy  at  law  for  breach  of 
contract  ? 

30.  What  is  the  remedy  in  e<][uity  and  in 
what  cases  will  the  remedy  be  given  ? 

NEOOTIABLB    INSTRUMBNTS. 

31.  What  is  accommodation  paper? 

32.  Is  an  instrument  under  «eal  in  the  form 
of  a  promissory  note  negotiable?  Give  rei^ 
sons. 

33.  What  is  meant  by  ''  days  of  grace"  and 
what  paper  is  allowed  *'  grace"  ? 

34.  l)raw  a  bill  of  exchange. 

BQUITY. 

36.  What  are  the  general  divisions  of  equity 
jurisprudence? 

36.  What  is  actual  and  what  constructive 
fraud  ? 

37.  What  is  a  trust,  and  how  are  trusts  di- 
vided ? 

38.  What  is  an  advancement  ? 

BVIDBNCB. 

39.  Of  what  things  do  courts  toke  judicial 
notice? 

40.  How  do  presumptions  of  fact  differ  firom 
presumptions  of  law  ? 

41.  Under  what  circumstances  must  d^ing 
declarations  be  made  in  order  to  be  admissible? 

42.  What  are  leading  questions  ? 

WILLS. 

43.  What  is  a  codicil? 

44.  What  is  a  nuncupative  will  ? 

45.  In  what  case  may  courts  use  extrinsic 
evidence  in  construing  wills  ? 

46.  What  effect  does  a  will  have  upon  the 
rights  of  the  testator's  creditors? 

PLBADINGS. 

47.  What  were  the  pleadings  at  common 
law? 

48.  Draw  an  answer  for  a  surety  upon  note, 
setting  up  the  defense  of  extension  of  time 
without  tne  consent  of  the  surety. 

49.  Draw  a  reply,  setting  up  that  the  ex- 
tension was  obtained  by  the  fraud  and  deceit 
of  the  principal  debtor. 

60.  Should  a  demurrer  to  such  a  reply  be 
sustained,  or  overruled  ? 

CBIMINAL  LAW. 

61.  What  persons  are  cai>able,  and  who  are 
incapable  of  committing  crimes? 

62.  Name  the  different  kinds  of  homicide, 
and  explain  each. 

63.  What  is  an  arraignment? 

64.  Of  what  crimes  have  the  federal  courts 
exclusive  jurisdiction  ? 

CONSTITUTIONAL  LAW. 

66.  What  tribunal  is  the  judge  of  the  elec- 
tion and  qualifications  of  the  members  of  each 
house  of  congress  ? 
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56.  What  courts  are  provided  for  by  the  oon- 
Btitution  of  the  United  States  ? 
67.  What  is  ii\.eant  by  a  retroactive  law  ? 

58.  What  courts  are  provided  for   by   the 
state  constitution  ? 

CASE. 

59.  A  sold  and  conveyed  to  B  a  tract  of  land 
Which  he  owned  in  the  state  of  Iowa,  but  of 
Which  he  knew  nothing,  and  of  which,  as  he 
Was  situated,  he  could  not  get  informatin.  A 
sold  to  B  upon  his  (B's)  representations,  as  to 
situation,  quality  and  value  (which  he  A  ex- 
clusively relied  on,  as  B  well  knew),  for  the 
sum  of  16,000,  of  which  $2«000  was  paid  down, 
and  for  $3,000  of  which  B  executed  and  deliv- 
ered to  A  his  promissory  note,  payable  in  one 
year.  The  day  after  said  sale  and  c()nveyance 
A  discovered  that 'all  of  the  representations  of 
B  to  him  in  respect  to  the  lana  were  false  and 
fraudulent,  but  took  no  immediate  action  in 
the  matter,  and  assigned  and  transferred  the 
note  which  B  had  given  him  to  a  third  person 
for  value.  Six  months  after  the  discovery  of 
the  fraud,  A  tendered  back  the  cash  payment 
made  to  him  bv  B,  but  did  not  offer  to  restore 
his  note,  and  demanded  a  rescission  of  the  con- 
tract and  a  re-conveyance  of  the  land  to  him. 
On  B  refusing  to  receive  the  money  and  re- 
convey,  A  brought  his  action,  setting  up  the 
fraud,  and  praying  that  his  deed  to  13  be  set 
aside. 

What  should  be  the  decree,  and  why? 

WBOVorn.  dismissal  of  smplotxs. 

We  have  received  from  Messrs.  Mead  & 
TownsendyOf  the  Lima  bar,  counsel  for  defend- 
ants, a  lengthy  opinion  of  the  court  of  com- 
inon  pleas  of  that  county  upon  the  effect  of 
a  judgment  in  favor  of  a  discharged  employe 
for  some  installments  of  wages,  upon  his  right 
to  sue  the  employer  the  second  time  when 
the  time  for  the  payment  of  labor  had  not 
elapsed. 

The  opinion  held  the  former  suit  a  bar, 
rejecting  the  doctrine  of  controlling  service, 
which  has  been  upheld  by  a  number  of  courts. 

Jlirbisleg  6Fi0inal  aqd  Selesbed. 

WOMAVBLAVOHTBB. 

The  following  fair  illustration  of  the  intel- 
ligent working  of  the  iury  system  among  our 
colored  brethren  renaers  comment  unneces- 

BSLTj: 

In  the  suburbs  of  Yazoo  City,  MissipRfppi, 
dw61t  the  rival  Rhnnties  of  Harris  and  RiCter  : 
and,  as  it  chanced,  Mrs.  Ritter^s  water-melon 
vine  grew  through  the  fence  which  separated 


her  from  Mrs.  Harris.  Bitter  waged  the  war 
of  words  as  to  whom  the  coveted  fruit  should 
belong,  until,  one  morning,  the  offending  vine 
was  ruthlessly  torn  up  bv  the  irate  Mrs.  Rit- 
ter  and  thrown  in  the  face  of  her  fractious 
neighbor,  who,  exasperated  beyond  control, 
seized  an  axe  and  split  open  the  head  of  her 
dusky  antagonist,  killing  her  instantlv. 

An  arrest  and  trial  followed ;  and  there 
being  no  question  as  to  the  killing,  presiding 
Judge  Graves  explained  to  the  jury  clearly 
and  at  length  the  different  degrees  of  homi- 
cide, and,  indeed,  instructed  them  as  plainly 
as  was  consistent  with  his  office,  to  bring  in  a 
verdict o^ manslaughter.  The  twelve  negroes 
comprising  the  jur^  retired  only  to  almost  im- 
mediately bring  in  the  astounding  verdict 
of  "  not  guilty,"  —  and  Mrs.  Harris  was  dis- 
charged I 

The  foreman  of  this  intelligent  twelve 
being  asked,  before  leaving  the  court-foom, 
how  it  was  possible  to  find  such  a  verdict  in 
so  clear  a  case  of  killing,  replied  gravely,  and 
with  evident  satisfaction,  '^  the  judge  had  said 
plainly  it  could  not  be  called  murder,  and  how 
could  they  call  it  manslaughter  when  dey  bof 
toaa  awamant^* 


FACXnOVB. 

The  following  comes  to  us  from  South  Caro- 
lina, and  serves  to  illustrate  the  moral  phase 
of  the  negro.  It  is  the  custom  there  to  ask  of 
the  prisoner  at  the  bar,  before  his  trial  begins, 
if  he  has  counsel.  If  he  has  not,  the  court 
assigns  the  defence  to  one  of  the  junior  mem- 
bers of  the  bar. 

A  colored  gentleman  of  ripe  years  (a  local 
"  parson")  having,  towards  the  close  of  along 
and  successful  career  of  undetected  pilfering, 
been  taken  in  the  act  of  robbing  a  ben-roost, 
was  up  for  trial.  Not  having  counsel,  the 
court  entrusted  his  defence  to  Wm.  St.  J.,  a 
young  attorney,  who,  either  through  his  able 
management  or  throueh  the  sympathies  of 
the  colored  jury,  securea  the  prisoner's  release. 
Subsequently  Sambo  was  up  again  for  the 
same  offence.  This  time,  wnen  asked  if  he 
had  counsel,  he  promptly  named  "  Mars  Wil- 
liam," and  the  trial  proceeded  to  the  same 
lucky  termination  as  before.  Thereafter,  for 
several  successive  terms,  Sambo  was  charged 
with  a* similar  offence,  and  each  tiixie,  bv.the 
aid  of  the  same  counsel,  secured  his  acquittal. 
At  length,  St.'J.,  meeting  him  upon  the  street, 
accosted  him,  saying,  ''  Sambo,  I  have  been 
your  counsel  now  for  a  long  while,  and  have 
had  nothing  for  my  pains.  Don't  you  think 
it's  time  you  should  pay  me  something?" 

**Yps,  dossI"  replied  Sambo  with  agrin,  ** 
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liam,  not  jis'  now,  sar,  please  Gord !" — (confi- 
dentially) "I  knows  whardar^s  afuM-daas  A«fi- 
foott, — Virginia  Law  Journal. 


^•♦< 


EOBSOVB  OEOXOB. 

Judge  D.,  Col.  C,  and  Major  T.  are  promi- 
nent lawyers  of— -County,Mi88ouri, — and  the 
three  were  candidates  before  a  recent  primary 
election  for  the  Democratic  nomination  for 
the  office  of  prosecating  attorney.  Judge  D. 
was  the  successful  candidate;  and,  subse- 
quently, became  engaged  in  prosecuting  a 
case  in  which  it  was  attemptea,  through  the 
introduction  of  Col.  C,  to  break  down,  by 
impeachment,  the  effect  of  the  testimony  of 
Major  T.,  ^who  happened  to  be  the  prosecut- 
ing witness.  Col.  C.  declared  upon  the  stand, 
that  Major  T.  had  a  very  decidedl;jr  bad  repu- 
tation for  truth  and  veracity  in  his  immrai- 
ate  neighborhood.  Whereupon  Judge  D. 
exclaim^ :  *'  Colonel,  is  it  not  true  that  you 
are  on  very  unfriendly  terms  with  Major  T.? 
"  No,"  replied  Col.  C. ;  "  not  at  all^  Judge.  I 
even  voted  for  him  at  the  last  primary  elec- 
tion;— but  I  wouldn't  believe  him  onoath,all 
the  same."  '*What,"  exclftimed  Judge  D., 
have  you  the  effrontery  to  tell  this  jury  that 
you  voted  for  a  man  —  for  prosecuting^  attor- 
ney too,— ^  whom  you  would  not  believe  on 
oath  I"  To  which,  when  the  little  stir  in  the 
court-room  had  subsided,  Col.  C.  replied: 
''  Well,  Judge,  I  confess  it  was  a  bitter  pill ; 
but  then,  you  know,  the  man  I  voted  for  was 
the  best  ojf  the  three/" 

Reperted  Gages. 

9ATXI  V.  TXBMOVT  OOTEai  B.  B.  00. 

( Vermont  Supreme  Obnrl.    1682.) 

MAsnn  AKD  BKBcvAm,^Neglioenioe—FiMoiw  eerwjaUe 
'^Fkreman  and  Mood  Hands^^A  railroad  company  is 
liable  for  damages  sdatained  by  the  widow  and  next 
of  kill  by  the  Idlling  of  a  fireman  on  the  railroad 
where  the  aoddent  was  oanaed  by  the  washing  oat  of 
a  oalvert  which  was  in  an  improper  condition,  reanlt- 
ing  from  the  n-^^igeuoe  of  tne  bridge  builder,  road- 
master,  and  seotlon  boas. 

Action  for  damages  sustained  by  the  widdw 
and  next  of  kin  from  the  death  of  the  intes- 
tate, who  was  a  fireman  in  the  employment  of 
defendant,  and  was  killed  while  discb  ^rging 
his  duties  in  such  employment.  The  accident 
was  caused  by  the  washing  out  of  a  culvert. 
The  plaintiff  claimed  and  gave  evidence  from 
whicn  the  jury  have  found  that  the  culvert 
was  in  an  improper  condition,  resulting  from 
the  neglig[ence  and  carelessness  of  the  road- 
master,  bridge  builder,  and  section  boss.  The 
culvert  had  been  washed  out  two  or  three 
times  before.  It  was  rebuilt  by  the  bridge 
builder  of  the  Rutland  railroad,  or  of  the 
trustees  who  were  then  operating  it|  and  the 


embankment  over  it  was  constmcted  by^  the 
roadmaster  of  the  same.  The  plaintiff  claimed 
and  gave  evidence  tending  to  show  that  in 
constructing  the  culvert  Uie  bridge  builder 
corelenly  and  negligently  obstructed  it  by 
constructing  an  improper  stockade  of  pileeon 
(he  up  stream  side  to  prevent  the  dnft>wood 
and  brush  from  being  carried  into  the  culvert 
by  the  brook  that  flowed  through  it,  and  that 
the  road  master  carelessly  and  negligently 
constructed  the  embankment  above  the  cul- 
vert— and  which  was  washed  away  on  the  oc- 
casion when  the  intestate  received  his  injuries 
— of  loose  and  imlproper  material.    She  also 
claimed  and  save  evidence  tendinj^  to  show 
that  these  defendants,  through  their  bridge 
builder  and  road  master,  had  carelesdy  ayd 
negligently  allowed  the  stockade  to  l>eoome 
partially  tflled  and  clogged  so  that  it  further 
obstructed  the  passage  of  water.    The  testi- 
mony further  tended  to  show  that  the  washout 
of  the  embankment  above  the  culvert  was  oo- 
casioned  by  the  stockade  holding  back  the 
water,  so  that  it  rose  and  ran  over  the  em- 
bankment and  washed  out  the  loose  and  im- 
proper material  of  which  it  was  constmcted. 
The  plaintiff's   evidence  further  tended  to 
show  that  the  defendant  intrusted  the  con- 
struction and  maintenance  of  all  the  bridses 
and  culverts  on  that  division  to  its  brio^ 
builder ;  and  that  the  construction  and  main- 
tenance of  the  track  and  road-bed  of   that 
division  were  intrusted  to  its  roadmaster,  who 
had  under  him  section  bosses,  each  of  whom 
had  a.  sang  of  section  men,  and  had  under 
the  roadmaster  the  care  of  about  five  miles  of 
the  track  and  road-bed. 

Ross,  J.,  in  delivering  the  opinion  of  the 
court,  said:  The  general  principles  ander- 
Ijinf  the  determination  of  the  duties  and  lia- 
bilities of  the  master,  and  the  risks  which  the 
servant  assumes  by  enterins  upon  the  emr 
ployment,  are  very  generally  agreed  upon. 
Where  the  employment  is  hazardous  it  is  very 

Senerally  agreed  that  the  master  assumes  the 
uty  of  exercisins  reasonable  care  and  pni- 
dence  to  provide  tne  servant  a  reasonaUY  aafis 
place  and  reasonably  safe  machinery  ana  to(^ 
to  exercise  the  employment,  and  to  maintain 
the  place,  machinery,  and  tools  in  a  reasona- 
bly safe  condition  auring  the  time  of  aaoh 
employment.  He  also  assumes  the  duty  of 
exercising  the  same  measure  of  care  and  pm- 
dence  to  provide  suitable  materials,  suitable 
and  sufficient  co-servants  to  properly  exeroise 
the  employment  or  carry  on  the  bosinssa 
Where  this  duty  is  dischars^  by  the  master, 
the  servant  assumes  all  risu  and  haiards  at- 
tendant upon  the  exercise  of  the  employment 
or  performance  of  the  work,  induding  those 
resulting  from  the  negligence  and  carelessness 
of  oo«ervants.    The  mversity  in  the  decisions 
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has  arisen  in  determining  who  are  co-servanta 
in  the  common  employment,  and  whether  the 
master  is  to  be  charged  with  the  negligence  of 
an  employee  who  in  some  parts  of  the  employ- 
ment IS  strictly  a  co-servant  with  the  person 
injured^  and  in  the  other  parts  is  discharging 
a  Quty  incumbent  Upon  the  master.    The  En- 
glish courts  generally  hold  that  where  the 
master  has  provided  a  reasonably  safe  place, 
machinery,  and  materials,  on  and  with  which 
the  work  is  to  be  performed,  undertakes  to 
keep  the  place  and  machinery  in  suitable  re- 
pair through  agents  and  servants,  he  has  fully 
performed  his  auty  when  he  has  exercised  rea- 
sonable care  and  prudence  in  selecting  skilful 
and   careful  servants  to  detect  defects  and 
make  repairs,  and  has  supplied  such  servants 
with  suitable  help  and  materials  with  which 
to  make  such  repairs ;  and  that  the  maftter  is 
not  liable  to  another  servant  for  any  negligence 
of  the  first  servant  in  detecting  and  making 
such  repairs.    Wilson  v.  Merry,  L.  R.   1  8c. 
App.  326.    This  view  places  the  liability  of 
the  master  upon  the  duty  he  owes  the  work- 
man arising  irom  their  relations  tu  each  other. 
It  implies  that  if  the  master  personally  at- 
tempts to  discharge  that  part  of  the  work 
which  the  relation  devolves  upon  him,  and 
his  negligence  therein  causes  injury  to  the 
workman,  the  master  is  liable  therefor.    The 
question    is    naturallv    suggested:     /'Why 
snould  he  not  also  be  liable  for  t^e  negligence 
of  the  agentor  servant  whom  he  has  appointed 
to  discharge  the  same  duty  in  his  stead,  al- 
though he  has  exercised  due  care  to  select  a 
person  competent  and  skilfuU  ?    Is  such  an 
agent  or  servant,  while  performing  the  duty 
cast  by  the  relation  upon- the  master,  a  fellow 
workman  with  the  master's  servant  in  such  a 
sense  that  the  latter  cannot  and  ought  not  to 
recover  of  the  master  for  injuries  sustained 
through  the  negligence  of  the  former  ?''    If  so, 
the  master  who  performs  his  part  of  the  duty, 
as  this  defendant  and  all  corporations  must,  by 
agents  and  servants  secures  an  immunity  from 
liability  which  the  master  who  personally  en- 
ters the  service  to  manase  and  direct  the  per- 
formance of  the  work  does  not  enjoy.    The 
doctrine  now  established  by  the  United  States 
supreme  court,  and  by  most  of  the  courts  of 
last  resort  in  tne  several  states,  holds  the  mas- 
ter liable  to  his  workman  for  injuries  sustained 
from    the  negligent  performance    of  *  duties 
which  rest  by  the  relation  upon  the  master, 
whether  the  master  performs  such  duties  per- 
sonidly     or   througn  an    agent   or  servant. 


129  Mitss.  268.  The  American  doctrine,  hold- 
ing the  master  liable  for  the  negligence  of  his 
servant  while  discharging  a  duty  which  the 


master  owes  to  a  general  workman,  is  more 
consonant  with  reason  and  the  general  safety 
of  the  travelling  public  than  the  English  doc- 
trine announced  in  Wilson  V.  Merry,  tupra. 
The  bridge  builder  and  roadmaster,  while  in- 
specting and  caring  for  the  defectively  con- 
structed culvert,  wore  performing  a  duty  which, 
as  between  the  intestate  and  deiendant,  it  was 
the  duty  of  the  defendant  to  perform.  Their 
negligence  therein  was  the  negligence  of  the 
defendant,  being  the  agents  of  the  defend- 
ant for  the  penormance  of  these  duties; 
notice  to  them  in  regard  to  the  defec- 
tive construction  of  the  stockade  as  affecting 
the  safety  of  the  culvert  was  notice  thereof  to- 
the  defendant.  Hence  the  evidence  to  show 
such  notice  to  them  was  properly  admitted. 
The  declaration  charged  tnat  the  defendant 
was  negligent  in  regard  to  the  construction 
and  repair  of  the  culvert.  This  bound  the 
plaintiff  to  prove  such  negligence.  As  against 
the  motion  in  arrest  of  judgment  this  was  suf- 
ficient. It  could  not  be  negligence  in  these 
particulars  unless  it  knew  through  those  on 
whom  it  had  cast  the  duty  of  inspecting  and  re- 
pairing the  culvert,  or  ought  to  have  known 
of  the  defects  complained  of.  The  charge  of 
culpable  negligence  impliedly  charged  the  de- 
fendant with  knowledge  of  tne,  defects.  Nor 
do  we  think  that  the  evidence  showed  that 
the  evidence  showed  that  the  freshet  which 
washed  out  the  embankment  was  so  extraor- 
dinarv  as  to  excuse  the  defendant  from  liabil- 
ity, it  showed  that  the  culvert  wassufiicient 
in  capacity  and  construction,  if  it  had  not  been 
for  the  improper  construction  of  the  stockade, 
to  have  discharged  all  the  water  that  flowea 
in  the  brook  on  that  occasion.  Under  the  evi- 
dence it  was  clearly  the  duty  of  the  court  to 
submit  that  Question,  as  it  did,  to  the  deter- 
mination of  tne  jury.  Hence  the  defendant's 
request,  asking  the  court  to  hold  that  the  de- 
fendant was  not  liable  on  this  account,  was 
properly  refused.  Judgment  afiirmed. — Re- 
porter, 

SXATH  T.  BATES. 

{Supreme  Oourl  of  JShrorao/Oannecticut.  18S2.  49  Conn.') 

Attorns Y  At  ItA^w—LuibUity/or  Fees.  An  attorney 
at  law,  who  places  a  writ  In  the  hands  of  an  officer  for 
service,  is  personaliy  responsible  to  the  officer  for  his 
fees,  unless  be  expresslv Informs  him  at  the  time  that 
he  will  not  be  reeponslDle,  or  there  are  drcumstanoes 
which  make  it  clear  that  that  was  the  understanding 
of  the  parties. 

Action  for  the  recovery  of  fees  due  plaintiff 
as  a  deputy  sheriff  for  the  service  of  writs 
placed  in  his  hands  bv  defendant,  an  attorney 
at  law.  The  plaintiff  hadjudgment.  On  mo- 
tion for  a  new  trial  by  de^ndant. 

A.  H.  Averill,  in  support  9f  the  motion, 
contended  that  in  the  absence  of  a  general 
custom,  and  where  the  principal  is  disclosed, 
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as  was  the  case  liere  by  the  n«mefl  of  the  par- 
tioft  appearing  on  the  writs,  an  attorney  is  not 
liable  to  an  t)fficer  for  his  ftjes  for  tlie  service 
of  writs  phioed  in  hia  hands  by  the  attorney 
unless  he  has  expressly  agreed  to  be  no  liable; 
citing  Eastman  v.  Bank,  1  N.  H.  23 ;  Towle  v. 
Hatch,  43  lb.  272 ;  Judson  v.  Gray,  11  N.  Y. 
408;  Bonynget?.  Field,  81  lb.  169;  Welch  v. 
Goodwin,  123  Mass.  71 ;  Adams  v.  Whittlesey, 
3  Conn.  566;  Ogden  v.  Raymond,  22  lb.  379; 
Hewitt  V.  Wheeler,  lb.  667 ;  Story  on  Agency, 

§136. 

L.  D.  Brewster  and  H.  Scott,  contra^  cited 
Weeks  on  Attorneys,  232,  234 ;  Adams  v.  Hop- 
kins, 6  Johns.  262;  Ousterhout  v.  Day,  9  lb. 
114 ;  Trustees  v.  Cowen,  6  Paige  Ch.610;  Jud- 
son V.  Gray,  11  N.  Y.  408;  Campbell  v.  Coth- 
ran,  66  lb.  279 ;  Tarbell  v.  Dickinson,  8  Cush. 
346;  Merriman  V.  Newman,  20  Weekly  Re- 

rorter,  369;  Scraoe  v.Whittington,  2  B.  AC. 
1 1  Foster  v.  Blakelock,  6  lb.  328 ;  Walbankv. 
Quarterman,  3  C.  B.  94 ;  Brewer  v.  Jones,  10 
Bxch.  666. 

Park,  C.  J.,  in  delivering  the  opinion  of  the 
court,  said :  While  in  one  sense  th.e  client  is 
the  principal  and  the  attorney  the  agent,  and 
while  the  attorney  is  professionally  and  con- 
stantly actins  for  clients-,  whose  names  from 
the  records  of  the  courts  ahd  other  means  of 
publicity  are  almost  always  known  or  may  be 
so,  yet  tnere  are  peculiarities  in  his  case  which 
make  it  necessary  to  apply  to  it  with  some 

Jualification  the  general  principles  of  agency. 
n  most  cases  of  agency  tne  principal  is  what 
the  name  imports — the  leading  person  in  (he 
transaction.  The  a^ent  is^  as  the  terxti  im- 
plies, a  mere  subordinate,  important  only  as 
the  representaeive  of  the  principal ;  often  rep- 
resenting only, one  principal.  ^  An  attorney  at 
law,  on  tne  other  hand,  occupies  a  position  of 
recognised  importance  in  itself,  not  infre- 
quently of  great  prominence  before  the  public, 
in  which  he  often  has  a  large  number  of  cli- 
ents, his  relations  to  whom  are  full  of  detail, 
and  who  are  little  noticed  by  the  public.  In 
these  circumstances,  if  every  officer  who  serves 
a  writ  at  the  attorney's  request,  if  eYery  clerk 
of  court  who  enters  a  case  for  him  upon  the 
docket,  is  to  look  only  to  his  clients  as  their 
debtors,  an  inconvenience  will  be  wrought 
that  has  no  commensurate  good  to  counter- 
balance it.  It  is  true  that  an  officer  can  refuse 
to  serve  a  writ  unless  his  fees  are  paid  or  se- 
cured, but  this  right  is  practically  of  little  ad- 
vantage to  him.  A  writ  is  sent  him  by  mail 
by  an  attorney  of  some  other  town  or  county. 
It  requires  immediate  service.  The  officer  de- 
sires to  be  prompt  and  faithful.  It  is  putting 
upon  him  an  unnecessary  burden  to  require 
him  to  take  the  risk  of  losing  his  fees,  or  to 
wait  till  he  cad  hear  from  the  plaintiJBTor  his 
attorney  at  the  risk  of  losing  ail  opportunity 


to  miike  service  of  the  writ.    It  is  perfectly 
easy  for  the  attorney,  if  he  does  not  wish  to  tie 
personally  responsible,  so  to  inform  the  officer 
when  he  gives  him  the  writ.    It  is  to  be  .borne 
in  mind  that  the  attorney  knows  the  plaintiff 
while  the  officer  may  know  nothing  of  him^ 
It  is  f^enerally  the  case  that  an  attorney  has  a 
running  account  with  \)ertain  officers   who 
serve  a  large  number  of  writs  for  him,  and 
who  would  be  put  to  ^reat  inconvenience  if 
compelled  to  make  their  charges  in  each  case 
to  the  plaintiff,  especially  when  they  have  no 
knowledge  that  the  attorney  has  received  ac- 
tual authority  to  bring  the  suit.    Theattomey 
has  already  his  account  with  his  client,  knows 
what  the  fact  is  as  to  his  authority  to  bring 
suit,  and  could  without  inconvenience  have 
required  a  prepayment  of  the  expenses  of  in- 
stituting the  suit,  and  ought  to  have  done  so. 
In  every  view  of  the  case  the  rule  seems  a  rear 
sonable  one,  and  the  only  reasonable  one, 
that  an  attorney   placing  a  writ  in  an  of- 
ficer's    hands    for    service    is    to    be    re- 
garded as  personally  requesting  the  servioe 
and  as  personally  liable  tor  it,  unless  he  ex- 
pressly informs  him  that  he  will  not  be  per- 
sonally  liable,  or   there   are   circumstances 
which  make  it  elear  that  that  was  the  under- 
standing of  the  parties.    New  trial  not  sPd- 
vised.— -iZqwrter. 


♦  >  # 


HIWTOV  V.  XUTT. 
{New  Hamp^Mre  Si^reme  (hurt,) 

OUABDZAN— WABD^JSTCNff  SitU  wiut  be  hfTCmffkL^A 

guardian  cannot  maintain  a  suit  In  hia  own  name  on 
an  aocount  for  the  labor  of  his  .ward. 

Assumpsit,  on  an  account  for  the  labor  of 
the  plaintiff's  ward  performed  for  the  defend- 
ant's intestate.  Demurrer,  on  the  ground  that 
the  cau^  of  action  alleged  was  a  debt  due  to 
the  ward  and  not  to  the  plaintiffl 

Allen,  J. 

It  is  the  duty  of  the  guardian  to  take  carto 
of  the  person  of  bis  wara,  improve  bis  estate, 
apply  the  income  to  bis  support,  ooUect  bis 
dues,  pay  his  debts  and  protect  his  rights. 
Gen.  st.,*ch.  165,  §  S.  It  is  the  right  tf  the 
ward  to  sue  and  be  sued,  prosecute  and  defend 
by  his  guardian.  Qen.  St.,  ch.  165,  §  4 
The  relation  between  the  guardian  and 
ward  Hs  that  of  a  trustee  and  emtui  qui 
trust,  but  the  trust  is  not  one  which  gives 
to  the  guardian  the  lenl  title  to  the  ward's 
estate,  as  iri  case  of  administrators,  ex- 
ecutors and  trustees  appointed  by  deed,  by 
will,  or  by  the  court.  The  guardian's  duties 
entitle  him  to  the  possession  of  the  ward's 
property,  but  his  possession  is  the  possession 
of  tne  ward  in  whom  the  le^al  title  remains. 
The  power  of  the  guardian  is  a  naked  trust 
not  coupled  with  an  interest.  Tenney  v.  Bv- 
ans,  11  N.  H.  846;  8.  C,  14  id.  848»  860»  861 ; 
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Granby  v.  Amherst,  7  Mass.  1,  6:  Manson  v. 
Felton,  18  Pick.  206,  211. 

When  the  rieht  of  action  depends  upon 
possession  merely,  and  the  possession  of  the 
property  is  actaally  with  the  guardian,  the 
suit  may  be  in  the  guardian's  name.  Pond  v. 
Curtiss,  7  Wend.  45 ;  Truss  v.  Old,  6  Rand. 
566;  Bacon  v.  Taylor,  Kirby,  868:  Fuqua  «. 
Huot,  1  Ala.  197;  Sutherland  v.  Goff,  5  Port. 
508;  Field  v.  Lucas, 21  Ga.  447.  So,  too,  if  the 
action  is  on  a  contract  to  be  performed  with 
the  guardian  personally,  or  for  the  payment 
of  money  to  him  by  name.  Boardman  v.  Roger, 
17  Vt.  689;  Qace  v.  Kendall,  1&  Wend.  640; 
Mauram  «.  Lamb,  7  Cow.  174 :  Pearce  v.  Aus- 
tin, 4  Whart.  489;  Joliffe  v.  Higgins,  6  Munf. 
'  8;  Baker  v.  Ormsby,?  111.  825. 

But  debts  and  demands  generally,  in  which 
the  ward  has  a  direct  beneficial  interest, 
should  be  sued  in  the  name  of  the  ward  by  bis 
guardian.  Hutchins  v.  Dresser,  26  Me.  76; 
Winslow  v.  Winslow,  7  Mass.  96 ;  Blanchard  o. 
Haley,  120  id.  487;  Bradley  v.  Amidon,  10 
Paige,  Ch.  235 :  Stratton's  case,  1  Johns.  509 ; 
Totten's  appeal,  4Q  Penn.  St.  801 ;  Lonestreet 
V.  Tilton,  1  Coxe,  88;  Carskadden  v.  M'Ghee, 
7  Watts.  &  Serg.  140;  Stewart  v.  Crabbin,  6 
Munf.  280;  Barnet  v.  Commonwealth,  4  J.  J. 
Mai^h.  389;  Hoare  v.  Harris,  11  111.  24;  Fox 
V.  Minor,  32  Cal.  Ill ;  Hahly  v.  Levin,  5  Ohio, 
228;  Hines  v.  MuUins,  26  Ga.  696;  3  Redf.  on 
Wills,  title  Guardian,  §  55,  2;  Schouler  Dom. 
Rel.  462,  463. 

The  ward  did  not  perform  the  labor  sued  for 
by  the  plaintiff  as  the  i)laintiff's  servant,  and 
the^  plaintiff  had  no  interest  in  the  claim 
whicn  entitled  him  to  sue  upon  it  in  his  own 
name.    Demurrer  sustained. 


♦  •  ♦ 


▼AIXIT  HUTVAL  IZR  in.  CO.  v.'BirXKX  R  AL. 
{VSrffMa  Supreme  Oourt  of  AppeaU,    September  1882.) 

Taru  iKmju^Ncm—AeeignabaUy  of  FoUcy  by  a^ewred 
--TttU  €/  beneficiary,—!.  If  a  person  inrares  his  life  for 
the  benefit  of  another,  who  la  named  as  the  benefldary 
in  the  polloy  of  Insnranoe,  the  title  of  the  beneficiary 
to  the  inaaranoe-money  is  vested  immediately  upon 
the  Issuing  of  the  polLey,  and  there  is  no  power  in  the 
person  procuring  the  insurance  to  defeat  that  title  by 
aaalgning  or  surrendering  the  policy. 

2.  Although  there  ia  no  obligation  upon  the  person 
proonring  the  insurance,  in  the  absence  of  any  cove- 
nant to  that  eflbct,  to  continue  to  pay  the  prendums 
oil  snoh  poUcy,  yet  if  he  does  ao,  the  benefit  wUl  ao- 
eme  to  the  beneficiary. 

a.  In  such  a  ease,  in  a  suit  on  the  poUcy  l^  the  ben- 
eflolArv  against  the  Insurance  Oompany,  declarations 
and  admiisions  of  the  insured  as  to  the  state  of  his 
health  at  the  time  the  insnranoe  waa  eAwted,  but 
made  four  or  five  montha  thereafter,  are  not  admiaa- 
ible  in  evidence  to  falsify  representations  made  l^  him 
in  hla  application  for  the  insurance. 

4.  But  statements  made  l^  the  insured  to  his  phy- 

•leiaa,  aa  to  the  state  of  his  health  at  the  time  they 

were  made,  and  in  reference  to  the  cause  of  his  dia- 

gmmmtt  condition,  which  was  apparent  to  the  physician, 

mx9  admissible  in  evidence. 

a.  AatotheiaBtmetions  refused  and  given  l^  the 
eo>itft  btfoi^,  see  the  opinion. 


6.  An  appellate  court  will  not  set  aside  a  verdict 
upon  the  ground  that  it  is  contrary  to  the  evidence 
unless  it  is  plainly  so. 

Writ  of  error  and  supersedeas  to  Circuit  Court 
of  Augusta. 
The  facts  sufficiently  appear  in  the  opinion. 
Andebson  J. 

This  case  was  argued  with  great  earnestness 
and  ability  by  the  counsel  on  both  sides,  and 
presents  questions  which  are  comparatively 
new  and  difficult.  The  conclusions  which  I 
have  reached,  upon  careful  investigation,  are 
not  in  accordance  with  my  first  impressions. 

We  will  consider  the  questions  as  they  are 
raised  by  the  bills  of  elceptions. 

The  first  bill  of  exceptions  of  the  defendant 
below,  who  is  the  plaintiff  in  error  here,  is  to 
the  rulings  of  the  court  rejecting  its  third  and 
and  fourth  special  pleas. 

The  third  plea  sets  out  an  agreement  entered 
into  between  the  defendant,  the  Insurance 
Association,  and  Thomas  N.  Burke jthe  insured, 
after  the  certificate  of  membership — that  is 
the  insurance  policy — had  issued,  to  the  effect 
that  the  said  policy,  for  certain  cpnsiderations 
set  out  in  saia  plea,  should  be  cancelled,  re- 
leased and  delivered  up  to  said  defendant,  and 
that  said  Thomas  N.  Burke  should  be  thence- 
forth released  from  all  obligation  and  liability 
to  pay  to  defendant  any  of  the  moneys,  dues 
or  assessments  required  and  stipulated  to  be 

Said  by  the  terms  of  said  certificate  of  mem- 
ership,  or  contract. 

The  fourth  plea  sets  but  and  avers^  in  effect 
that  after  the  issuing  of  the  certificate  of 
membership  to  the  said  Thomas  N.  Burke,  and 
before  his  death,  viz.,  on  the  29th  of  Ma^, 
1880^  he  entered  into  a  certain  contract  in 
writing  with  the  defendant  company^  which 
contract  is  set  out  hsx  verbm  in  said  plea, 
whereby  the  said  parties  agreed  to  submit  all 

Siestions  as  to  the  validity  of  said  policy  to 
e  arbitrament  of  Dr.  W.  S.  McChesney,  and 
that  his  award  should  be  binding  on  them  re- 
spectively, and  if  adverse  to  the  validity  of  the 
said  policy,  the  said  Burke  should  cancel  and 
deliver  it  to  the  said  defendant;  and  that, 
pursuant  to  the  said  contract  of  submission, 
the  said  Dr.  W.  S.  McChesney  made  and  die- 
livered  an  award  to  the  effect  that  said  insur- 
ance policy  was  invalid,  of  which  the  said 
Thomas  If,  Burke  had  due  notice. 

The  said  policy  was  eflfected  by  said  Thomas 
N.  Burke  on  the  20th  of  Decemoer,  1879,  for 
the  benefit  of  the  plaintiflb  below,  his  infant 
children,  the  defendants  in  error  here,  to  whom 
the  insurance  money,  $2,000,  was  made  p&yA- 
ble  by  the  express  terms  of  the  policy.    The 

¥remiums  and  assessments  were  to  be  paid  by 
homas  N.  Burke,  and  he  had  paid  ful  that 
were  required  by  the  policy  prior  to  hisdeath, 
which  occurred  on  the  SOtn  of  August,  1880. 
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The  main  ^aestion  raised  by  these  pleaa  is, 
Was  the  policy  beyond  the  control  of  T.  N. 
Burke'  after  its  issuance  to  the  plaintiffs? 
Upon  this  question  there  is  some  diversity  in 
the  decisions.  In  Bliss  on  Life  Insuranqp,  2d 
Edition,  a  valuable  recent  work  on  the  sub- 
ject of  Life  Insurance,  the  doctrine  is  stated, 
in  section  318,  thus:  *^0n  issue  of  policy, 
title  is  vested  in  beneficiary  named  in  it." 
The  author  says,  "  We  apprehend  the  general 
rule  to  b  that  the  policy  and  the  money  to 
become  due  under  it,  belong,  the  moment  it 
is  issued,  to  the  person,  or  persons,  named  in 
it  as  the  beneficiary,  or  beneficiaries,  and  that 
theire  is  no  power  m  the  person  procuring  the 
insurance,  by  any  act  of  his,  by  will  or  deed, 
to  transfer  to  any  other  person  the  interest  of 
the  person  named."  And  again,  in  section 
837,  he  says,  "  No  one,  other  than  the  benefi- 
ciary named  in  the  policy,  can  assign,  devise 
or  surrender  it.  The  person  who  procures  the 
insurance  is  under  no  obligation  to  continue 
to  pay  the  oremiums,  unless  he  has  cove- 
nanted so  to  do,  but  if  he  does  so,  the  person 
originally  designated  in  the  policy  will  derive 
the  benefit.  If  the  policy  is  tor  the  benefit  of  a 
woman  and  her  children,  the  children,  as  well 
the  woman,  must  concur  in  the  change."'  In 
support  of  tnese  views,  he  cites  authorities  from 
severalof  the  States— 'Ohio,  New  York,  Massa- 
chusetts, Louisiana,  Connecticut,  Maine — 
and  text-writers. 

So  likewise.  May,  another  standard  writer 
on  Insurance,  in  section  392,. says,  where  the 
policy  was  for  the  sole  benefit  of  children. 
*'  the  children  in  such  case  become  vestea 
immediately  upon  the  delivery  of  the  ^policy 
with  the  entire  beneficial  interest,-  ana  it  is 
then  beyond  the  control  of  the  insured."  So, 
where  the  policy  is  issued  to  the  wife,  paya- 
ble to  her,  or,  in  case  of  her  death  before  her 
husband,  to  her  children,  the  husband  cannot, 
after  her  death,  surrender  and  take  out  a  new 
one  for  his  own  benefit.  He  cites  authorities 
in  support  of  these  positions,  but  we  have. not 
now  access  to  the  books.  And  he  says,  *'  All 
the.above  cited  cases  proceed  upon  the  eround 
that  when  the  policy  is  issued,  the  rignts  are 
vested,  and  cannot  be  divested  without  the 
consent  of  those  to 'whom  they  are  secured  J' 

Bliss,  in  section  347,  refers  to  some  decis- 
ions which  have  taken  a  dififerent  view.  The 
courts  of  Wisconsin,  he  says,  have  held  that 
the  person  procuring  the  policy,  may  dispose 
of  it  without  the  consent  of  his  nominee.  He 
days  such  a  viiew  may  avoid  many  difficulties, 
but  is  hardly  consistent  with  legal  principles. 
He  cites  Kuman  v.  Howard,  23  Wis.  108, 
and  Clark  v.  Derrand^  12  Wis.  223,  as  so  hold- 
ing. In  those  decisions  the  court  lays  great 
stress  upon  the  fact  that  there  was  no  cove- 
nant or  agreement  on  part  of  the  insured  that 


he  will  pay  the  premiums  and  the  assessments 
and  keep  alive  the  policy,  and  that  he  may 
pay  them  or  not  at  his  pleasure,  and  may 
abandon  the  policy  if  he  chooses.  The  decis- 
ions seem  to  turn  on  that  point. 

But  that  does  not  appear  to  be  our  case. 
On  the  contrary,  Thomas  N.  Burke,  in  his 
application  by  articles  A  and  B,  obligates 
himself  to  pay  into  the  treasury  of  the  oom- 
pany  sixteen  dollars  in  cash  and  all  the 
annual  payments  during  life,  and  upon  the 
death  of  each  and  every  member  of  the  Associ- 
ation, within  thirty  days  after  the  date  of  the 
notice  of  such  deatn,  to*^  pay  his  pro  raia  mor- 
tality assessment. 

In  Landrum  v.  Nowles,  22  N.  J.  Eq.,  694, 
also  referred  to  by  Bliss  as  holding  a  contrary 
opinion  to  his,    a    policv    of  insurance  was 
taken  by  a  wife  on  the  life  of  her  husband, 
in  favor  of  and  made  payable  to  her  children. 
After  the  payment  of  several  premiums,  she 
assigned  tne  policy  in  payment  of  a  debt  of 
her  husband ;  and  the  assignee  paid  the  sub- 
sequent   premiums.    After  the  death  of  the 
husband  the  children  sued  for  the  whole  of 
the  insurance  moneu.    But  the    chancellor 
held  that  they  were  only  entitled  to  the  pro- 
portionate value  of  the  policy  at  the  data  of 
the  assignment,  and  the  decision  was  affirmed 
on  appeak    The  appellate  court  said,  *'to  this 
extent  the  transaction  was  finished  and  exe- 
cuted.   But  beyond  this  value  nothing  oould 
pass  to  the  appellants  (the  children)  but  by  a 
further  act  of  the  mother,  and  which  act  was  en- 
tirely voluntary.    She  had  not  even  agreed  to 
perform  such  act.     Whatever  premiums  she 
might  have  paid  beyond   those  actually   paid 
would  have  been  entirely  gratuitous.''    Aeain, 
'*  the  mother  of  these  appellants  gave  to  tnem 
the  entire  interest  in  this  policy,  which  slie 
herself  had  paid  for ;  that  to  this  extent  the 
gift  was  executed,  and  consequently  could  be 
enforced  in  equity ;  but  the  acquisition  of  a 
further  interest  by  the  payment  of  subseouent 
premiums  was  altogetner  executory  and  vol- 
untary, and  such  interest  was  not  acquired 
by  her,  and  cannot  be  claimed  by  her  benefi* 
Claries." 

According  to  the  principles  of  that  case,  the 
children  of  Thomas  N.  Burke  were  entitled  to 
the  whole  insurance  money  at  his  death.  And 
at  the  date  of  the  contracts  alleged  in  the 
third  and  fourth  pleas  the  gift  to  his  children 
had  been  fully  executed,  for  he  had  then  paid 
up  all  in  the  shape  of  premium  and  asseae- 
ment,  which  was  necessary  to  be  paid,  to  ren- 
der the  obligation  of  the  insurance  company 
to  pay  to  the  plaintifib  after  his  death  the 
whole  insurance  money.  And  there  was 
nothing  of  title  or  interest  in  the  said  Burke* 
in  relation  to  the  policy,  at  the  date  of  the 
contracts  alleged  in  the  pleas^  wbioh  he  ooold 
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assign  or  surrender,  according  to  the  decision 
just  cited.  His  gift  to  his  children  was  then 
fully  executed,  without  any  further  payments 
by  him  of  premiums  or  assessments.  And  he 
had  no  interest  or  title  in  the  policy  in  refer- 
ence to  which  he  could  contract. 

But  the  rule,  as  it  is  stated  by  Bliss  and 
May,  seems  to  be  supported  by  high  authority, 
which  they  cite,  and  is  approved  by  the  court. 
And  they  are  supported  by  several  very  recent 
decisions  by  the  Supreme  Courts  of  Minnesota 
and  Louisiana.  Ricker  v.  Charter  Oak  Life 
Ins.  Co.,  cited  in  Sloan's  Legal  and  Financial 
Register,  of  April,  1881.  And  Pilcher  v.  N. 
York  L.  Ins.  Co.,  Loi^isiana  National  Bank 
V.  Same^  Supreme  Court  of  Louisiana,  Ins.  L. . 
J.,  April,  jp.  312,  noticed  in  Southern  Law 
Review  of  June-July,  1881,  p.  828.  Upon 
these  authorities  the*  circuit  court  was  right 
in  rejecting  the  third  and  fourth  pleas. 

The  9eoond,  third,  and  fourth  bills  of  excep- 
tion prc^sent  the  question  whether  the  decla- 
rations and  admissions  of  Thomas  N.  Burke, 
made  some  four  or  five  mpnths  after  the  issue 
of  the  policy,  as  to  the  state  of  his  health  at 
the  time  the  insurance  was  effected,  were  ad- 
missible in  evidence.  The  plain  inference  from 
what  has  been  said  on  the  subject  of  the  first 
bill  of  exeeptions  is,  that  the  evidence  of  the 
declarations  and  admissions  of  Thomas  N. 
Burke,  proposed  to  be  given  by  the  defendant 
below,  was  inadmissible. 

The  subject  of  inquiry  was  tne  health  of 
the  person  whose  life  was  insured,  at  the  time 
the  insurance  was  effected,  and  declarations 
made  by  him  to  hi«i  physician  as  to  the  state 
pf  his  health,  at  tne  time  he  was  under  his 
examination  would  be  admissible,  to  show 
what  was  the  state  of  his  health  at  that  time, 
as*  medical  men  arrive  at  their  conclusions  in 
respect  to  the  health  of  their  patients  in  part 
from  what  their  -patients  tell  them.    And  as 
the  state  of  the  insured's,  health  before  and 
after  the  insurance  was  effected  is  a  legitimate 
subject  of  inquiry  as  tending  to  show  what 
was  the  state  of  nis  health  at  the  time  the 
insurance  was  effected,  provided  it  is  suffi- 
ciently near  in  point  of  time,  such  evidence 
would  be  admissible.    But  the  state  of  the 
insured's  health,  four  or  five  months  after  his 
insurance  was  effected,  could  in  general  throw 
but  little  light  on  the  state  of  his  health  at 
the    tiiae  he  applied  for  and   obtained  the 
insurance.    But  tne  inquiry  which  was  ex- 
cluded was  not  in  relation  to  the  state  of  his 
heiUth  in  the  month  of  Ai)ril,  1880,  when  he 
iras  examined  by  the  physician,  but  as  to  the 
state  of  bis  health  in  December,  1879,  when 
he  efieoted  the  insurance,  and  was  designed 
to  falsify  the  representation  he  made  in  his 
Application.    As  was  said  in  the  Fraternal 
ijifo.  Iq8.  Co. «.  A)ppleg4te,  7  Ohio  State,  292, 


they  were  the  statements  of  a  stranger,  who 
was  neither  a  party  to  the  suit,  uor,  at  the 
time  when  they  were  made,  acting  as  the 
agent  of  the  assured — the  plaintiffs.  They 
were  not  the  declarations  of  a  sick  person  in 
relation  to  his  condition  at  the  time  or  making 
them,  but  related  to  transactions  and  a  state 
of  facts  long  past.  They  were  not  admissiona 
against  interest,  for  he  had  no  interest  in  the 
policy ;  and  they  could  only  affect  injuriously 
the  interest  of  the  assured.  Nor  were  they 
the  statements  of  one  who  had  been  a  witness 
on  the  trial,  and  which  were  offered  to 
impeach  his  testimony.  And  although  they . 
were  the  declarations  of  one  who  best  knew 
the  facts,  this  would  only  go  to  their  weight 
when  their  competency  nwa  been  established. 
The*  court  is  therefore  of  opinion  that  there 
is  no  error  in  the  rulings  of^the  circuit  court, 
as  set  out  in  the  second,  third,  and  fourth 
bills  of  exceptions. 

The  fifth  bill  of  exceptions  presents  an 
entirely  different  question.  The  statements 
of  Thomas  N.  Burke,  which  the  defendant 
c<finpany  move  to  exclude  from  the  ]urj, 
were  statements  made  to  his  physician  in 
relation  to  his  state  of  health  at  the  time  they 
were  made,  and  in  reference  to  the  cause  of 
the  diseased  condition  of  his  person  which 
was  apparent  to  the  physician, — a  kind  of 
testimony  which  all  the  blocks  say  admissible. 

The  sixth  bill  of  exceptions  is  to  the  refusal 
of  the  court  to  give  the  second  instruction 
tendered  by  defendant's  counsel,  and  to  the 
instruction  which  the  court  gave.  The 
instruction  tendered,  and  which  was  refuBed 
by  the  court,  is  predicated  of  the  postulate 
that  the  statement  of  Burke  in  his  applica- 
tion, that  he  had  never  been  afflicted  witn  any 
disease  of  the  heart,  is  a  warranty*  and  there- 
fore the  court  was  asked  to  instruct  the  jury, 
in  effect,  that  if  the  jury  believed  from  the 
evidence  that  the  said  Burke,  at  the  time  he 
made  his  application,  or  any  time  previous 
thereto,  had  valvular  or  other  disease  of  the 
heart,  and  failed  to  disclose  the  same  in 
answering  the  tenth  question  in  his  said 
application,  although  they  should  believe 
from  the  evidence  that  said  Burke  never 
knew  that  he  had  any  diseause  of  the  heart, 
they  must  find  for  the  defendant.  Without 
expressing  any  opinion  upon  the  ques- 
tion, whether  the  statements  of  Burke,  in 
answer  to  the  tenth  question  in  his  said  appli- 
cation, were  warranties  or  not,  we  are  of 
opinion  that  no  such  issue  was  made  by  the 
pleadings,  and  the  court  was  right  in 
refusing  to  give  the  instruction  as  tendered| 
abd  very  properly  {(ave  the  following  instruc- 
tion instead :  '^  if  the  jury  are  satisfied  from 
th^  evidence  that  Thomas  N.  Burke,  at  the 
time  he  made  his  application  as  aforesaidi  or 
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at  any  time  previous  thereto,  within  his  own 
knowledge,  bad  valvular  or  other  disease  of 
the  heart,  and  failed  to  disclose  the  same  in 
answering  the  tenth  question  io  his  said 
application,  then  the  jury  must  find  for  the 
de^ndant.'' 

The  seventh  and  last  bill  of  exceptions  is 
to  the  refusal  of  the  court  to  set  aside  the  ver- 
dict and  grant  the  defendant  a  new  trial, 
upon  bhe  ground  that  the  verdict  was  con- 
trary to  the  law  and  the  evidence.  There  is 
no  rule  more  firmly  established  than  this, 
that  the  appellate 'court  will  not  set  aside 
the  verdict  upon  the  ground  that  it  is  con- 
trary to  the  evidence  unless  it  is  plainly  con- 
trary* to  it.  As  to  the  questions  of  law,  we 
have  considered  them.  And  upon  the  evi- 
dence^ under  the  pleadings,  we  cannot  well 
Eerceive  how  the  verdict'  of  the  jury  could 
ave  been  different. .  We  are  of  opinion,  there- 
fore, to  affirm  the  judgment  of  the  circuit 
court.    Affirmed. 


♦  •  ♦ 


H0LLI8  ▼.  BVBVB. 

{Pernisylvania  Supreme  Qmrt,    October  2,  1882.) 

Landlord  and  Tkv avt— Holding  Over  After 
TemaiMM  JBipircd.— Upon  the  question  of  an  implied 
renewal  of  a  tenancy  all  the  terms  of  the  former  lease 
must  be  considered.  Hence  if  a  landlord  elect  to  treat 
one  holding  over  as  a  tenant,  he  thereby  aflQrms  the 
form  of  tenancy  under  which  the  tenant  orevionsly 
held. 

Error  to  the  Court  of  Common  Pleas,  No  1. 
of  Philadelphia  county. 

Mbbcub,  J. 

The  plaintiff  declared  in  asm/LmpHl  on  an 
impliea  contract  for  use  and  occupation  of  a 
certain  dwelling  house.  The  defendant  had 
rented  the  house  and  occupied  it  for  twentj^ 
months.  Then  she  withdrew  therefrom,  noti- 
fied the  plaintiff,  paid  the  rent  up  to  the  time 
and  tenaered  the  key,  which  1;^e  plaintiff 
retained  in  such  a  manner  as  not  to  release 
her  from  liability  for  the  unexpired  portion 
of  the  year  in  case  she  was  legally  chargeable 
therefor. 

The  plaintiff  claims  sne  was  a  tenant  from 
year  to  year,  and  seeks  to  recover  rent  for 
four  months  after  she  left  the  house.  The 
defendant  alleges  she  rented  by  the  month, 
and  was  not  liable  beyond  the  months  of  her 
occupancy.  The  letting  was  by-  parol,  and 
the  evidence  as  to  its  terms  was  conflicting. 
The  learned  judge  charged  the  jury,  *'  if  it 
was  a  letting  for  fifty  dollars  per  month,  with- 
out anything  being  said  about  a  year,  then 
the  plaintiff  cannot  recover  the  amount  here 
claimed.'' 

The  only  specification  of  error  is  to  this 
charge.  Tlie  plaintiff  claims  whether  the 
original  lease  wais  by  the  year  or  by  the 
month ;  inasmuch  as  the  defendant  bela  over 


beyond  a  year,  she  can  be  required  to  pay  for 
the  whole  of  the  second  year,  although  she 
did  not  occupy  the  premises  durine  any  part 
of  the  last  four  months.  Hicd  the  lease  been 
by  the  year,  the  tenant  might  be  so  liable : 
Diller  v.  Roberts,  13  S.  &  It.  60.  Phillips  «. 
Monges,  4  Wharton  226.  Hemphill  v.  Flin.  2 
Barr  144.  All  these  were  cases  where  tne 
letting  was  by  the  year.  They  recoffnive  a 
sound  principle.  Where  a  landlord  has  let 
specific  property  by  the  year,  it  would  be 
manifestly  unjust  to  compel  him  against  his 
will  to  assent  to  a  renewal  for  sucii  shorter 
term  as  the  will  or  caprice  of  his  tenants 
might  dictate. 

If  the  lessee  enter  as  a  tenant  by  the  year, 
and  holds  over,  it  is  optional  with  the  land- 
lord either  to  treat  him  as  a  tenant  from  year 
to  year  or  as  a  trespasser :  Hemphill  v.  Flin, 
tupra. 

it  is  true,  for  some  purposes  the  leasee  for 
any  certain  time  for  less  than  a  year  is  recog- 
nized as  a  tenant  for  years :  2  fil.  Com.  1^ 
Shaffer  v.  Sutton,  5  Binn.  22a 

When,  however,  we  are  dealing  with  the 
question  of  an  implied  renewal  of  tenancy, 
all  Che  terms  of  the  former  lease  must  be  con* 
sidered.  The  purpose  is  not  to  make  a  new 
lease  essentially  different,  but  to  continue  the 
former  so  far  as  its  terms  ma,j  be  applicable. 
In  its  very  nature  the  implied  renewal  of  a 
lease  assumes  a  continuation  cf  its  character- 
istic  features.  Hence,  if  a  landlord  elect  to 
treat  one  holding  over  as  a  tenant,  he  thereby 
affirms  the  form  of  other  tenancy  under  which 
jbhe  tenant  previously  held.  If  that  was  a 
tenancy  by  the  month,  it  will  presumptively 
so  continue.  The  landlord  cannot  impose  a 
Ibnger  term,  nor  one  radically  different  from 
the  former. 

In  case  a  tenant  by  the  month  holds  over, 
it  will  not  be  claimed  that  he  is  entitled  to 
three  months'  notice  to  quit.  If  the  tenancy 
be  by  the  month,  a  month's  notice  to  quit  is 
sufficient :    Taylor's  Land,  and  Tenant,  §  67. 

The  jury  has  found  the  letting  .was  by  tiie 
month  only.  The  tenant  then  nad  a  right 
to  leave  when  he  did,  and  was  not  legtuly 
chargeable  for  use  and  occupation  thereafter. 
Judgment  affirmed. 


» • » 


LXWIS  AVB  0THSB8  v.  LAWSBVCl  AVB  OZHSBl. 

( Minneeota  Supreme  Qmrt,    Febraary  2S,  ISSS.) 

Ck>NFiiicT  OF  Laws— A  credisor  domieUed  In  HIS- 
Dois  executed  In  that  state  an  masigniDent  to  a  resident 
of  Louisiana  of  a  debt  due  from  a  resident  of  Minnesota 
and  payable  in  the  latter  state.  Afterwards,  bat  bef<  re 
the  assignee  bad  ffiven  notice  of  snob  aaslppimwit  to 
the  debtor,  a  creditor  of  the  assignor,  residfiis  In  Qsa- 
ada,  attached  the  debt  by  service  of  a  gamlsEeo  sum. 
mons  upon  the  debtor  in  this  salt.  After  the  — ities 
of  such  garnishee  summons,  and  at  the  time  of  tlie 
disclosure  of  the  garnishee,  the  ssslgnee  appMuradand 
gave  notioe  of  his  claim  to  the  debt  and 
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party  to  the  prooeedings.  By  the  law  of  Minnesota 
an  aasiffnment  of  a  chose  in  action  is  valid  and  com- 
plete vnthoiit  notice  to  the  debtor,  and  an  attachment 
of  the  debt  by  a  creditor  of  the  assignor  before  notice 
to  the  debtor  will  not  entitle  such  creditor  to  a  prior- 
ity of  right  over  the  assignee  if  the  debtor  recieve  no- 
tice o^  assignment  »«nd«»ff«^e,  and  in  time  to  avail 
of  It  in  dl« 


himself 


in  discharge  of  the  suit  against  him. 


But  in  Illinois  a  transfer  of  a  chose  in  action,  although 
valid  as  between  the  parties  without  notice  to^  the 
debtor,  yet  is  noi  complete  so  as  to  vest  title  abso- 
lutely in  the  asslflmee  as  against  attaching  creditors  of 
the  assignor  until  notice  or  "  intimation"  of  the 


signment  is  given  to  the  debtor.  Hdd,  that  the  re- 
BjMotive  rights  of  the  assignee  and  of  the  attaching 
creditor  are  to  be  determined  by  the  laws  0\  Minne- 
sota, and  not  by  those  of  Illinois. 

Appea^  from  order  of  district  court,  countv 
of  Ramsey,  denying  plaintiffs' motion  for  new 
trial. 

MrrcHBLL,  J. 

The  contest  in  this  casebetween  the  plaint- 
ifb  and  the  claimant  as  to  which  of  them  is 
entitled  to  the  amount  due  from  the  gar- 
nishees on  account  of  goods  sold  and  delivered 
to  them  by  defendants.    The  facts  are  these : 

The  garnishees  were  a  firm  composed  of  C. 
A.  Broadwater,  residing  in  Montana,  and  A. 
H.  Wilder,  residing  in  Minnesota.  They 
wer«  engaged  in  merchandisine  in  Montana, 
their  purchases  being  made  botn  in  Montana 
and  in  St.  Paul,  Minnesota,  in  which  latter 
place  they  had  an  office,  where  all  their  bills 
were  paid.  On  and  prior  to  June  22,  1881, 
they  were  indebted  to  the  defendants  Law- 
rence and  Martin  (who  resided  and  did  busi- 
ness in  Chicago,  Dlinois)  on  account,  in  the 
sum  of  $3,432.11,  for  goods  sold,  uhich  toerepay- 
able  in  St.  Paul 

On  the  twenty-second  of  June  1881,  at  Chi- 
ca^^  the  defencmnts  for  a  valuable  consider- 
ation sold  and  assigned  this  claim  against 
Broadwater  ft  Co.  to  the  claimant.  Bush,  a  res- 
idenl  of  Loumana,  The  plaiatifis,  a  firm  re- 
siding and  doing  business  in  Canada^  beine 
creditors  of  defendant,  brought  this  action  and 
attached  the  debt  by  serving  a  garnishee  sum- 
mons upon  Broadwater  &  Co.  Jane  29, 1881.  af- 
ter the  assignment  by  defendants  to  Bush,  out 
before  Bush  had  given  any  notice  of  the  as- 
signment to  Broadwater  &,  Co.  After  the  ser- 
vice of  this  {garnishee  summoncr  and  at  the 
time  of  the  disclosure  of  the  garnishees,  July 
18,  1881,  Bush  appeared  and  claimed  to  be  the 
owner  of  the^debt  thus  sought  to  be  reached  by 
the  garnishee  proceedings,  and  was  by  direc- 
tion of  the  court  made  a  party  thereto,  pur- 
suant to  section  174,  e.  66,  Gen.  St.  1878. 

The  law  of  this  state  is  that  an  assignment 
of  a  choee  in  action  is  valid  and  complete  in 
itself  upon  the  mutual  assent  of  the  assignor 
and  assignee  without  notice  to  the  debtor. 
That  notice  is  onl^  necessary  in  order  to 
charee  the  debtor  with  the  duty  of  payment 
to  the  assignee,  and  protect  the  assignee  from 
the  danger  (^  loss  by  reason  of  the  debtor's 


paying  to  the  assignor  without  notice  of  the 
assignment.  But  an  arrest  or  attachment  of 
the  debt  by  a  creditor  of  the  assignor  will  not 
entitle  such  creditor  to  a  priority  of  right, 
though  no  notice  of  the  assignment  be  given 
to  .{he  debtor  prior  to  the  attachment,  if  the 
debtor  recieves  such  notice  pendente  liiey  and  in 
time  to  avail  himself  of  it  in  discharge  of  the 
suit  against  him,  Macdonald  v.  STneeland, 
6  Minn.  352,  (Gil.  283 ;)  Williams  v.  Pome- 
roy,  27  Minn.  85 ;  Hence  if  the  law  of  Minn- 
esota governs  this  case  it  is  clear  that  the 
title  of  the  claimant,  Bush,  has  priority 
and  must  prevail.  But  the  contention  of 
the  appellants  is  that  the  laws  of  Illinois, 
the  oomicile  of  the  assignor  and  the  place 
where  the  contract  of  assignment  was  execu- 
ted, must  control  the  rights  of  the  parties.  By 
the  laws  of  that  state  an  assignment  of  a  chose 
in  action,  although  valid  as  between  the  par- 
ties without  notice  to  the  debtor,  is  not  com- 
plete, BO  as  to  vest  title  absolutely  in  the  as^ 
signee  as  against  attaching  creditors  ot  the  as- 
signor, until  notice  or  "  intimation"  of  thix  as- 
signment is  given  to  the  debtor. 

It  will  not  be  necessary  to  consider  gener- 
ally the  question  as  to  how  far  the  transfer  of 
personal  property  is-  governed  by  the  law  **of 
the  domicile  of  the  owner— a  subject  upon 
which  thelaw  is  in  much  confusion.  There 
are  certain  important  facts  in  this  case  which, 
according  to  well-settled  principles  of  law,  are 
in  otrr  opinion  decisive  in  favor  of  the  claim 
of  the  assignee.  Bush.  It  will  be  observed 
that  this  is  not  a  Question  what  law  must  gov- 
ern as  to  the  validity  of  the  contrSiCt  as  be- 
tween the  parties.  The  question  is  entirelv 
outside  of  tnat.  It  is  not  claimed  that  this 
assignment  was  not  executed  with  all  the 
formalities  as  to  the  mode  of  its  execution  be- 
tween the  parities  required  by  the  laws  of  Ill- 
inois. It  is  admitted  to  be  valid  and  operative 
as  a  transfer  of  the  debt  from  the  assignor  to 
the  assignee,  as  between  themselves.  All 
» that  is  claimed  to  be  lacking  is  soinething  re- 
quired to  be  done  by  the  assignee  subsequent 
to  the  contract  so  as  to  make  his  ri^ht^  com- 
plete against  third  persons  not  parties  to  the 
contract.    It  will  also  be  observed  that  the 

f>laintifi8,  the  attaching  creditors,  claim  no 
i«n  upon  nor  vested  right  of  property  in  the 
debt  under^the  laws  of  Illinois.  Whatever 
claim  they  have  upon  it,  if  any,  they  have  ac- 
quired by  virtue  oi  their  garnishment  under 
the  laws  of  this  state.  Had  this  assignment 
been  so  defective  as  to  be  void  as  between  the 
parties  according  to  the  laws  of  Illinois,  or  had 
the  plaintiff^  acquired  some  vested  right  in 
this  debt  under  the  laws  of  that  state,  an  en- 
tirely difierent  question  would  have  arisen. 
But  as  the  case  is  before  u»  it  is  entirely  a 
question  of  priority  between  a  creditor  attach* 
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ing  ander  our  laws  and  an  assignee  claiming 
under  an  assignment,  properly  executed  and 
conceded  to  be  valid  between  the  parties  even 
by  the  laws  of  Illinois.  This  is  a  question  of 
remedy  rather  than  of  contract,  which,  we 
think,' must  be  determined  by  the  law  of  the 

We  fail  to  see,  on  principle,  why  this  ques- 
tion of  priority  should  be  controlled  by  the 
laws  of  Illinois  rather  than  those  of  Minnesota, 
where  the  debtor  resides  and  the  debt  is  pay- 
able, and  under  whose  laws  and  in  whose 
courts  the  attaching  creditor  has  instituted 
these  proceedings. 

For  the  purpose  of  this  case  this  state  must 
be  deemed  the  situs  of  this  debt.  The  fiction 
of  law  thait  the  domicile  of  the  owner  draws  to 
it  his  personid  property,  wherever  situated, 
must  always  yield  to  law  in  reference  to  the 
attachment  of  the  property  of  non-resident 
debtors,  because  such  laws  necessarily  assume 
that  the  property  has  a  sUus  distinct  from  the 
owner's  oomicile.  Attachment  or  garnishee 
proceedings  like  the  present  are  reauy  in  rem. 
They  are  instituted  upon  the  theory  that  the 
thing  sought  to  b^  reached  is  situate  within 
the  state.  It  is  this  alone  that  gives  the  court 
jurisdiction.  And  when  a  party  comes  into 
this  state  and  invokes  theaia  of  our  garnishee 
or  attachment  laws,  it  is  they  and  not  the 
laws  of  some  other  state  that  must  determine 
whether  the  property  which  he  seeks  to  reach 
is  liable  to  his  process. 

In  determining  a  question  of  priority  be- 
tween bim  and  another  claimant  we  cannot 
permit  the  laws  of  another  state  to  be  imported 
and  override  the  settled  policy  of  our  own  laws. 
In  such  a  case  comity  must  yield  to  policv, 
otherwise  we  would  have  no  established  rule 
to  govern  our  own  courts,  or  by  which  our  own 
citizens  can  regulate  their  own  conduct.  If 
any  other  doctrine  should  prevail,  a  cit- 
izen of  our  own  state  wno  had  been 
debtor  to  a  non-resident  would  never  be  cer- 
tain to  whom  he  was  liable,  for  his  liability 
would  be  as  uncertain  and  variable  as  migh't 
be  the  domicile  of  his  creditor.  This  debt 
was  payable  in  Minnesota,  and  therefore  its 
laws  govern  the  obligation  of  the  contract. 
That  obligation  was  to  pay  the  debt  to  the  de- 
fendants, or,  in  case  of  assignment  to 
the  assignee,  provided  in  the  latter  case  the 
debtor  hM  notice  of  the  assignment  in  time  to 
avail  himself  of  it  in  discharge  of  any  suit 
against  him  by  an  attaching  creditor  of  the  as- 
signor. This  IS  the  law  of  tnis  state,  and  this 
the  law  which  must  govern  thoseiwho  contract 
with  reference  to  choses  in  action  pavable  in 
this  state  aeainst  a  debtor  domiciled  here, 
and  those  wno,  like  plaintiffs,  attempt  to 
reach  such  choses  it)  a^on  by  attachment 
under  our  statutes. 


We  have  been  referred  to  no  case  entirely 
analogous  upon  the  facts  to  the  case  at  bar. 
But  it  hasoften  been  held  that  where  an  assign^ 
ment  of  a  debt  is  executed  in  a  state  where  no- 
tice to  the  debtor  was  not  necessary  but  where 
the  debtor  resided,  and  the  debt  was  payable  in 
another  state  where  such  notice  was  necessary, 
the  laws  of  the  latter  state  must  control  the 
question  of  priority  as  between  the  assignee 
and  an  attaching  creditor  of  the  assignor. 
The  same  rule  has  been  applied  in  cases  of  as- 
signments of  chattel  property,  where  the 
transfer  of  possession  was  necessary  by  the 
laws  of  the  state  where  the  property  was  at 
the  time  actually  situated,  but  not  by  the  laws 
of  the  state  where  the  assignor  resided  and 
where  the  assignment  was  executed. 

These  cases,  we  think,  in  principle  more 
than  cover  the  present  case.  Emerson  v,  Pa^ 
tridge,  27  Vt.  8;  Marti  n*«.  Pattee,  34  Vt.  87; 
Warden  v.  Nourse,36  Vt.  786;  Le  Chevalier  r. 
Lvnch,  1  Doug.  170;  Oliver  v.  Townes,  14 
Martin,  (La.)  93.  See,  also,  Green  «.  Vao  Bus- 
kirk,  6,  Wall.  307 ;  S.  C.  7  WaU.  18»;Guillandcr 
V.  Guyer,  35  N.  Y.  657 ;  Van  Gratten  v,  Dieby, 
31  Beav.  561 :  In^ranam  v.  Geyer,  13  Mass. 
146.    Order  denying  new  trial  affirmed. 

Bigecft  ef  Reeenb  Gases. 


Taxatioit— Cbrporote  Sharea-^Ncm-resideni  HMen, 
^Investment  m  J^eign  Meal  Estate,—!.  The  lepante 
Bhares  of  the  capital  stook  of  a  corporation  areaobject 
to  the  right  of  tne  state  to  tax  the  nme,  and  non-rei- 
ident  as  well  as  resident  holders  take  the  shares  lob- 
Jsct  to  such  power  and  itkrisdiotion.  2.  The  fact  that 
such  shares  are  invested  in  real  estate  lying  without 
the  JurlMdiction  of  the  state  is  Immatenal ;  the  state 
having  control  over  the  shares,  and  their  true  valti«i 
for  the  purpose  of  taxation.  American  Obal  Gb.  ▼• 
C&unty  OommiuionerSf  Md.  Court  of  Appeals,  0^ 
1882. 


CojxTRACt^AUemcUive  Agreement,— Vihen  theuree* 
ment  is  in  the  alternative,  to  do  some  partioolar  tfing, 
or  pay  a  siven  sum  of  money,  the  oou^t  will  hdd  tbs 
party  faflinff,  to  have  had  his  eleoiioa,  mod  oompd 
nim  to  pay  the  money.  Fetmsj^vania  JBaUroad  Gb.  ▼• 
Aeiehert.  68  Md. 


iNJUKcmoN— 3b  Prevent  a  Treapas9»i—l.  Anlnjiioe- 
tion  will  not  lie  to  prevent  a  simple  trespttie  to  prop- 
erty oonaisting  of  a  sinsle  act,  wnen  the  ponon  com- 
mitting or  threatening  uie  trespass  is  able  lo  rsspood 
in  damages,  but  if  he  Is  inaolvent  and  troapsMss  of  a 
grave  charaiBter  are  threatened  to  be  repeated,  equity 
will  interfere  to  prevent  the  wrong  by  restraining  tbt 
threatened  trespass.  2.  Where  a  party  byad  removed 
the  oompU^nant's  fence  a  considerable  nnmberif 
times,  (uaiming  they  were  obstruetiona  to  a  publk 
road,  and  had  siud  he  would  remove  them  as  onen  tf 
replaced,  and  he  had  no  property  subject  to  exeeo- 
tion,  and  the  proofa  failed  to  show  the  road  was  in 
fact  located  over  the  place  in  dispute,  it 'was  Mdthal 
the  case  feU  within  the  exception  to  the  Mnend  mis, 
and  that  a  court  of  equity  had  Jurisdiotlon  to  enjoin 
the  defendant  from  again  removing  anoli  Ibncea  for 
the  reasons  there  was  no  adequate  remedy  at  law.aad 
to  prevent  multiplicity  of  suita.  Owens  e<  cil,  v,  &^ 
set.   8.  cm.    January,  1888. 
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Hoi.  W.  W.  Jonnoii,  CM^  .^lutfef, 


H<m.  Oraas  W.  ][oIi.TAi]n 

Hon.  JOMM  H.  DOTLB. 


HOK.  JOHIf  W.  Okbt. 
HoK.  William  H.  IJptOM. 


OoiMmbua,  Ohio,  March  27,  1888. 

GENERAL  DOCKET  DECISIONS. 

No.  46.  Samnel  Sowen  v,  John  Cyrenins  et  al. 
Error  to  the  Diatriot  Court  of  Lorain  County. 

I7F80N,  J.   HM: 

1.  A  residuary  clause  in  a  will  in  these  words :  **  At 
the  decease  of  my  wife  Esther  I  give  and  bequeath  all 
my  estate,  real  and  personal,  for  the  preaching  of  the 
gospel  of  the  blessed  Son  of  God,  as  taught  by  the 
people  known  now  as  Disciples  of  Christ.  The 
preaching  to  be  well  and  faithfully  done  in  Lorain 
edunty  in  Birmingham,  and  at  Berlin  in  Erie  county, 
Ohio,  and  I  nominate  and  appoint  John  Cyrenius, 
Silas  Wood  and  Samuel  Stead  man  executors  of  this 
Item  of  nay  last  will  and  testament,  and  I  request 
them  to  do  the  business  without  remuneration,''— 
creates  a  valid  trust  which  will  be  enforced  in  a  court 
of  equity. 

8.  Whether  the  legal  title  to  the  re^  estate  devised. 
Is  in  the  trustees,  or  descended  to  the  heir  at  law,  it  is 
snbjeot  to  the  trust. 

8.  When  one  of  the  trustees  named  in  the  will  died, 
and  another  removed  to  a  place  unknown,  the  probate 
court  bad  power  to  fill  suon  vacancies,  altnouffh  there 
was  a  surviving  trustee  capable  of  execuung  the 
trust.    (S.  A  C.  1880,  2^,  67.) 

Judgment  affirmed. 

1228.  John  W.  Jackson  v.  The  State  of  Ohio.  Error 
to  the  Court  of  Common  Pleas  of  Jackson  County. 

OXBT,  J. 

1.  A  oonnt  in  an  indictment  in  which  the  defendant 
la  charged  with  robbery  and  with  murder  while  in 
the  commission  of  the  robbery,  and  in  which  it  is 
alleged  that  the  blows  which  caused  death  were  struck 
by  the  defendant  with  a  piece  of  iron,  a  sledge  and  a 
abovel^isnot  bad  for  duplicity  ;  the  state  cannot  be 
required  to  elect  upon  a  trial  on  such  count,  and  evi* 
denoe  of  the  robbery  and  the  use  of  each  of  the  Imple- 
menta  in  producing  death  is  admissible. 

2.  Where  evidence  of  a  confession  is  excluded  be- 
cause Induced  by  promises  made  by  an  officer  having 
custody'  of.  the  prisoner,  but  the  prisoner,  on  a  subse- 
quent day.  voluntarily  goes  on  the  stand  and  is  sworn 
and  examined  as  a  witness  In  his  own  behalf,  under 
the  statute  (Rev.  Stats. }  7286,)  on  his  examination 
before  a  magistrate  on  such  charge,  and  he  is  cau- 
tioned by  the  magistrate,  before  testifying,  that  he 
need  not  say  anything  to  criminate  himself  and  that 
what  be  may  say  may  be  t^d  against  him,  a  confes- 
sion made  in  such  testimony  may  be  proved  l^  the 
state  on  the  subsequent  trial  of  such  person  charged 
with  the  crime. 

8.  On  the  trial  of  one  4shargsd  with  murder  in  the 
perpetration  of  a  robbery,  the  state  called  a  witness 
who  gave  nutterial  testimony  tending  to  convict  the 
Bocoaedj  and  the  prosecuting  attorney  concealed  from 
the  witness,  until  after  the  trial,  the  ftict  that  he  was 
under  iatlictment  in  the  same  court  for  harboring  the 
aoonaed,  knowing  that  he  had  committed  the  cnme : 
HeUif  that  this  was  not  misconduct  for  which  a  new 
trial  should  be  granted. 

4.  While  the  court  nuw,  it  is  not  bound  to  receive 
a  verdict  which  finds  the  defendant  guilty  on  one 
oount,  without  any  finding  as  to  the  other  counts ; 
and,  as  a  general  rule,  where  such  verdict  is  tendered, 
the  oourt  should  require  the  Jury  to  deliberate  fur- 
ther, so  as  to  be  able  to  respond  to  each  count. 

Judgment  affirmed. 


54.  WiUiam  J.  Edwards  et  al.  Trustees  etc  v.  Darius 
M.  McClurg  et  al.  Error  to  the  District  Court  of 
Trumbull  County. 

MolLVAiVB,  J.    Held: 

1.  A  deed  containing  apt  words  to  convev  an  estate 
in  fee,  must  be  held  to  have  that  effect,  in  the  absence 
ofiother  words  showing  clearly  and  unequivocally  a 
different  intention. 

2.  The  granting  clause  in  a  deed  was  as  follows : 
*'  The  first  party  has  agreed  to  sell  and  does  hereby 
give,  grant,  oarffaln,  sell  and  convey  "  unto  the  second 
party,  their  heirs  and  assigns,  "  all  the  stone  coal 
lying  and  being  in,  under  and  upon  certain  prem- 
ises," in  consideration  of  thirty  cents  per  ton  on  all 
coal  when  mined,  and  the  second  party  bound  them- 
selves to  mine  at  least  8,000  tons  annually.  It  was 
also  stipulated  that  the  second  party  **  shall  have  the 
right  to  abandon  the  contract  at  any  time  when  they- 
shall  determine,  in  their  Judgment,  that  said  coal,  in 
quantity,  quality  and  condition,  is  no  longer  minaole 
with  economy  and  profit."  Held:  1.  All  minablecoal 
in  place  passed  absolutely  to  the  grantees.  2.  After 
such  conveyance  no  interest  in  the  minable  coal  re- 
mained in  the  grantor  subject  to  be  mortgaged  as 
land.  3.  A  mortgage  upon  the  remaining  interest  of 
the  grantor  in  the  lano,  did  not  cover  the  purchase 
money  due  or  to  become  due  /rom  the  purcnasers  of 
the  coal. 

Judgment  reversed  and  cause  remanded. 

53.  John  E.  Matthews  v,  James  R.  Davis.  Error  to 
the  District  Court  of  Erie  County. 

Johnson,  C.  J. 

The  payee  of  two  promissory  notes,  given  In  part 
execution  of  a  single  conti*act,  brought  separate  ac- 
tions thereon  against  the  maker,  who  in  each  action 
interposed  the  same  counterclaim  for  damages  caused 
by  payee's  alleged  fraud  in  making  the  contract. 

In  one  of  these  actions,  a  demurrer  to  this  counter- 
claim was  sustained,  and  after  final  lungment  on  the 
note,and  after  error  was  pending  in  this  court  to  reverse 
the  judgment  on  the  ground  toat  the  court  erred  In 
disallowing  the  counterclaim,  the  defendant  prose- 
cuted his  suit  for  damages  thereon  in  the  other  action 
and  accepted  an  agreed  amount  as  his  damages  aris- 
ing on  such  counterclaim,  which  was  credited  on  the 
note  sued  on  in  that  action,  and  judgment  was  ren- 
dered for  the  plaintiff  for  the  balance  due  on  that 
note. 

These  facts  were  by  leave  of  this  court,  brought 
into  the  record  in  this  case  by  answer,  to  which  the 
plaintiff  in  error  demurred. 

Held:  1.  That  facts  of  this  nature  occurring  since 
the  final  Judgment  sought  to  be  reversed,  which  in 
law,  operate  as  a  release,  waiver  or  bar  of  the  errors 
assigned,  may  be  pleaded  in  this  court,  as  a  defense 
to  a  proceeding  in  error. 

2.  That  the  fbregoing  facts  are  in  legal  effect,  a  with- 
drawal of  the  counterclaim  In  this>  action  and  the 
plaintiff  in  error  having  received  in  the  other  action, 
the  damages  arising  on'  the  same,  waives  his  right  to  ^ 
reverse  this  judgment  for  error  In  disallowing  the 
same  claim  for  damages  in  this  action. 

Judgment  affirmeo. 

66.  Martha  Crooks  v.  The  Door,  Sssh  and  Lumber 
Company.  Error  to  the  District  Court  of  Franklin 
County. 

By  thb  Court: 

Where  a  promissory  note  is  ffiven  and  reoelved  <» 
payment  of  a  mechanic's  claim  for  materials  furnished 
and  work  done  In  erecting  a  .house  under  a  oontraot 
with  the  owner,  the  lien  (3  the  mechanic  is  waived. 

Judgment  of  the  District  Court  reversed  and  cause 
remanded  to  the  Court  of  Common  pleas  for  fhrther 
proceedings. 

42.  The  City  of  Cleveland  v.  William  H.  Beaumont. 
Error  to  the  District  Court  of  Cuyahoga  County. 
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Jjadgment  affirmed,  with  penalty  of  |76  and  attomej 
fee  of  125.    There  will  be  no  furtner  report. 

46.  Edward  Bratton  «.  William  Bratton  et  al.  Error 
to  the  District  Court  of  Tramboll  Countv.  Jadnnent 
affirmed  without  penalty.  There  will  be  no  further 
report. 

57.  John  A.  Severs  et  aL  v,  David  Qardner  et  al. 
Error  to  the  District  Court  of  Clinton  county.  Dis- 
miised  for  want  of  preparation. 

58.  Ellas  liay  v.  Christopher  Hone.  Error  to  the 
District  Court  of  Ottawa  county.  Dismissed  for  want 
of  preparatioh  by  plaintiff  in  error. 

60.  George  H.  Watkins  v.  Charles  H.  Strong  et  al. 
Error  to  the  District  Court  of  Cnyahoffa  County. 
Judgment  affirmed,  with  penalty  of  $&  ana  attorney's 
fee  $25.    There  will  be  no  further  report. 

62.  Levi  Bricker  v.  Leonard  May  et  al.  Error  to  the 
District  Conit  of  Richland  County.  Judgment  of  the 
District  Court  reversed  and  that  of  the  Common  Pleas 
affirmed.    There  will  be  no  further  report. 

64.  Ella  A.  Linn  v.  Hilary  H.  Hof  master.  Error  to 
the  District  Court  of  MAhoning  County.  Judgment 
of  the  District  Court  reversed  and  that  of  the  Common 
Pleas  affirmed.    There  will  be  no  further  report. 

74.  John  M.  Wilcox  et  al.  v.  Coming  A  Co.  Error  to 
the  District  Court  of  Cuyahoga  County.  Dismissed 
for  want  of  preparation. 

284.  Orville  S.  Churchill  v.  Charles  Scoville.  Error 
to  the  District  Court  of  Cuyahoga  County.  Dismissed 
at  plaintiff's  costs. 

806.  Henry  Pooler  v.  Dmsllla  Bamhart.  Error  to 
the  District  Court  of  Meigs  County.  Dismissed  at 
plaintiff's  costs. 

MOTION  DOCKET   DECISIONS. 

68.  Ohio  ex  rel.  Miller  Outcalt,  Prosecuting  Attor- 
ney, etc.  V.  The  Commissioners  of  Hamilton  County. 
Error  to  the  District  Court  of  Hamilton  County. 
Motion  for  temporary  Injunction  iu  No.  1282  on  Gen- 
eral Docket. 

DOTIJB,  J. 

By  sUtute,  passed  April  20, 1881,  (78  O.  L.  406),  the 
commiisioners  of  Hamilton  county  were  authorised 
to  lay  out,  open,  grade  and  macadamise  a  road 
between  certain  points  named,  and  to  pay  the  cost 
thereof  out  of  any  unexpended  balance  in  the  road 
fund  of  the  countv ;  provided  that  no  part  of  the 
money  appropriated  shall  be  applied  in  the  purchase 
of  the  right  of  way.  The  act  further  provided  that 
when  a  petition,  signed  by  a  majority  of  the  prop- 
erty holders,  shall  be  presented  to  the  commissioners 
praving  for  its  opening,  they  shall  cause  a  survey 
and  estimate  of  the  cost  of  the  road  to  be  made,  and 
the  work  shall  be  let  to  the  lowest  bidder. 

Held: 

1.  Before  the  commissioners  can  expend  the  fund 
appropriated,  for  opening,  grading  or  macadamizing 
any  part  of  the  roaa,  the  entire  right  of  way  must  be 
secured  without  cost  to  the  coanty. 

2.  Where  the  road,  as  locate^,  passes  through  land 
owned  by  minors,  the  right  of  way  is  not  secured 
therein  by  a  deed  execute  by  the  guardian  of  such 
minors  without  authority  from  the  probate  court.  A 
guardian  has  no  power  to  make  such  conveyance, 
and  as  against  the  minors  the  same  Is  void. 

8.  The  commissioners  will  be  enjoined.  In  an  action 
properly  brought  for  that  purpose,  from  expending 
tlje  money  so  appropriatea,  in  the  construction  of 
said  road,  until  the  right  of  way  is  legally  obtai),ed. 

Motion  granted. 

No.  00.  Trustees  of  Madison  Township,  Butler 
County,  V,  Ohio  ex  rel  Danforth  B.  Thompson.    Mo- 


tion to  take  cause  No.  1286  on  the  General  Docket  oat 
of  Its  order  to  be  heard  with  cause  No.  1210;  and  to 
dispense  with  printing.    Motion  granted. 

70.  Trustees  of  Madison  Township,  Butler  County, 
V.  Ohio  ex  rel  John  S.  Rollins.  Motion  to  take  oaoss 
No.  1287  on  the  General  Docket  out  of  its  order  to  be 
heard  with  No.  1210;  and  to  dispense  with  printing. 
Motion  granted. 

71.  Trustees  of  Ross  Tbwnship,  Butler.  Coanty,  v. 
Ohio  ex  rel  Jonathan  Rollins.  Motion  to  take  canst 
No.  1288  on  the  Gtoneral  Docket,  out  of  its  order  to  be 
heard  with  No.  1210 ;  and  to  diipense  with  printing. 
Motion  granted. 

RECORD  OF  NEW  CASES  FILED. 

No.  1280.  Pitts,  Graham  A  Co.  et  al.  v.  Wells  A 
Dunn  et  al.  Error  to  the  District  Court  of  Washingw 
ton  County.  Chamberlain  A  Hamilton,  IL  K.  Shaw 
for  plain tiflb. 

1240.  The  Pittsburgh  and  Lake  Erie  R.  R.  Co.  v.  A 
Cnnnington  A  Son.  Error  to  District  Court  of  1^ 
honing  County.    John  H.Clarke  for  plaintiflk. 

1241.  Mclntire  Street  R'y  Co.  v.  Benjamin  Bolton. 
Error  to  the  District  Court  of  Muskingum  County. 
F.  H.  Southard  for  plaintiflb ;  Evans  A  Beard  ibr  d^ 
fendant. 

1242.  John  M.  Lemmon  v.  Ralph  P.  Bn^ddand.  Er- 
ror to  the  District  Court  of  Ottawa  County.  J.  M. 
Lemmon  for  plaintiff;  R.  P.  dt  H.  S.  Boekland  for  de- 
fendant. 


ASSIGNBfENTS  FOR  ORAL  ARGUMENT. 

WddtiMda^f  AprU  II. 

27.  John  Erwin  «.  F.  W.  Pelton,  Trassnrery  etc;, 
et  al.  Error  to  the  District  Court  of  Cuyahoga 
County. 

IVidaiff  AprU  18. 

48.  James  Seobr,  et  al.  v.  Samuel  B.  Witter,  et  si. 
Error  reserved  in  the  District  Oonri  off  Loess 
County. 

44.  John  Longbrake,  et  aL  v.  John  Shalt  Brrof 
to  the  District  Court  of  Licking  County. 

ISteiday,  April  17. 

1214.  William  Dilcher  «.  The  State  of  Ohio.  Bnor 
to  the  Court  of  Common  Pleaa  of  Athens 
County. 

Wednesday f  AprU  18. 

40.  Simon  and  Elisabeth  Bayer  v.  Edward  B. 
Clark.  Error  to  the  District  Court  of  Plokaway 
County. 

66.  Thomas  Lovell  v.  Stephen  BL  Wenlworih. 
Error  to  the  District  Court  of  Hamilton  Ooanty. 

JFVutoy,  AprU  20. 

60.  Lucian  M.  Chaffee,  Assignee,  etc, «.  Flmt  Na- 
tional Bank,  of  Ravenna.  Ersor  to  the  Dtotclct 
Court  of  Portage  County. 

67.  Pittsburgh,  Cincinnati  A  St.  X/oals  Rfttlway 
Company  v.  William  Howard.  Error  to  the 
District  Court  of  Clinton  County. 

WeoMeaday^  AprU  26. 

75.  Joseph  Donley  ir.  Liberty  Improvement  Bank 
et  aL  Error  to  the  District  Court  of  Ooahocton 
County. 

70.  Levy  N.  Yearly  et  al.  v»  Joseph  P.  Lons  et  aL 
Error  to  the  District  Court  of  Lloklng  woiitj. 
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Whe  6hie  Liaw  Jeuraal. 

Columbus^  O.y  April  7,  188S. 

07  TEI WBOVOYUL  DI8XI88AL  07  BXPLOTIS. 

We  made  mention  last  week  of  a  case  re- 
cently decided  in  the  Court  of  Common  Pleas 
of  Allen  County  in  which  the  rightlB  of  em- 
ployer and  employes  was  at  issue.  The  opin- 
ion of  the  court  was  very  long  and  very  prolix, 
and,  moreover,  entirely  failed  to  notice  several 
very  important  decisions  bearing  directly 
upon  the  questions  in  the  case.  For  this  rea- 
son, we  simply  acknowledged  the  receipt  of 
the  opinion,  intending  to  procure  and  print 
the  points  made  by  counsel  for  the  defendants, 
MesserSy  Mead  ATownsend  whose,  reputation 
as  careful  and  able  attorneys,  and  who 
have  made  out  a  case  supported  at  least  by  a 
strong  preponderance  of  authority,  would  ren- 
der their  argument  of  great  interest  to  the  pro- 
fession. This  we  will  publish  as  soon  as  it 
can  be  secured. 

Unfortunttkely,  in  the  little  notice  we  did 
give  the  word  *' constructive"  was  printed 
'*  controlling"  a  blunder  which  cost  the  proof 
reader  his  place. 


♦  • » 


oovsnrvnovAL  axbvdxivt  bslatdto  to  thx 

nrSIOIAXT.— THX  7VLL  TSXT  07  THX  BILL. 

The  bill  drafted  by  the  state  bar  association, 
through  a  committee,  of  which  Gen.  Durbin 
Ward  was  chairman,  relative  to  certain 
changes  in  the  judicial  system  of  the  state, 
has  passed  both  branches  of  the  general  assem- 
bly, in  the  shape  of  a  constitutional  amend- 
ment to  be  submitted  to  the  voters  of  Ohio  at 
the  October  election.  The  resolution  complete 
is  as  follows  : 

Proposing  an  amendment  to  article  four 
of  the  constitution  of  the  state. 

Section  \.  Be  U  resolved  by  the  Oenend 
Aemnbly  of  the  StaU  of  Ohio,  (three-fifths  of  the 
members  elected  to  each  house  agreeing  here- 
to), that  a  proposition  to  amend  the  consti- 
tution of  the  state  of  Ohio  be,  and  the  same 
is  hereby  submitted  to  the  electors  of  the 
state,  at  the  election  to  be  held  on  the  second 
Tuesday  of  October,  A.  D.  1883,  as  follows  : 

That  section  one,  two  and  six  of  article 
four,  entitled  ''judicial,"  be  amended  so  as  to 
read  as  follows : 

Skctiom  1.    The  .judicial  power  of  the  state 


is  vested  in  a  supreme  court,  circuit  courts, 
courts  of  common  pleas,  courts  of  probate, 
justices  of  the  peace,  and  such  other  courts 
inferior  to  the  supreme  court,  as  the  general 
assembly  may  from  time  to  time  establish. 

Skc.  2.  The  supreme  court  shall,  until 
otherwise  provided  by  law,  consist  of  five 
judges,  a  majority  of  whom  competent  to  sit 
shall  be  necessary  to  form  a  quorum  or  to  pro- 
nounce a  decision,  exce[>t  as  hereinafter  pro- 
vided. It  shall  have  original  jurisdiction  in 
quo  warranto,  mandamus,  habeas  corpus  and  pro- 
cedendo^ and  such  appellate  jurisdiction  as 
may  be  provided  by  law.  It  shall  hold  at 
least  one  term  in  each  year  at  the  seat  of  jtov- 
ernment,  and  such  other  terms,  there  or  else- 
where, as  may  be  provided  by  law.  The 
judges  of  the  supreme  court  shall  be  elected 
by  the  electors  of  the  state  at  large,  for  such 
term,  not  less  than  five  years,  as  the  general 
assembly  may  prescribe,  and  they  shall  be 
elected  and  their  official  term.shall  begin  at 
sUoh  time  as  may  be  fixed  by  law.  In  case 
the  general  asst^mbly  shall  increase  the  num- 
ber of  such  judges,  the  first  term  of  each  of 
such  additional  judges  shall  be  such,  that  in 
each  year  after  their  first  election,  an  eaual 
numl>i3r  of  judges  of  the  supreme  court  snail 
be  elected,  except  in  elections  to  fill  vacan- 
cies:  and  whenever  the  number  of  such  judges 
shall  be  increased,  the  general  assembly  may 
authorize  such  court  to  organize  divisions 
thereof,  not  exceeding  three,  each  division  to 
consist  of  an  equal  number  of  judges ;  for  the 
adjudication  of  cases  a  majority  of  each  divis- 
ion shall  constitute  a  quorum,  and  such  an 
assignment  of  the  cases  to  each  division  may 
be  made  as  such  court  may  deem  expedient, 
but  whenever  all  the  judges,  of  either  division, 
hearing  a  case  shall  not  concur  as  to  the 
judgment  to  be  rendered  therein,  or  whenever 
a  case  shall  involve  the  constitutionality  of 
an  act  of  the  general  assembly  or  of  .an  act  of 
congress,  it  shall  be  reserved  to  the  whole 
court  for  adjudication.  The  judges  of  the 
supreme  court  in  office  when  this  amendment 
takes  efifect  shall  continue  to  hold  their 
offices  until  their  successors  are  elected  and 
qualified. 

Sec.  6.  The  circuit  courts  shall  have  like 
original  jurisdiction  with  the  supreme  court, 
ana  such  appellate  jurisdiction  as  may  be  pro- 
vided by  law.  Such  courts  shall  be  composed 
of  such  number  of  judees  as  may  be  provicfed  by 
law  and  shall  be  neld  in  each  county,  at  least 
once  in  each  year.  The  numberof  circuits,  and 
the  boundaries  thereof,  shall  be  prescribed  by 
law.  Such  judges  shall  be  elected  in  each 
circuit  by  the  electors  thereof,  and  at  such 
time  and  for  such  term  as  may  be  prescribed 
by  law,  and  the  same  number  shall  oe  elected 
in  each  circuit.    Bach  judge  shall  be  compe- 
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tent  to  exercise  his  judicial  powers  in  any 
circuit.  The  general  assembly  may  change, 
from  time  to  time,  the  number  of  l)ounderies 
of  the  circuits.  The '  circuit  courts  shall  be 
the  successors  of  the  district  coujts,  and  all. 
cases,^  judgments,  records,  and  proceedings 
pending  in  said  district  courts,  in  the  several 
counties  of  any  district,  shall  be  transferred 
to  the  circuit  courts  in  the  several  counties, 
and  be  proceeded  in  as  though  said  district 
courts  bad  not  been  abolishea,  and  the  dis- 
trict courts  shall  continue  in  existence  until 
the  election  and  qualification  of  the  judges  of 
the  circuit  courts. 

And  be  it  further  resolved,  that  at  said 
election,  the  voters  desiring  to  vote  in  favor 
of  said  amendment,  shall  have  placed  upon 
their  ballots,  the  words  '*  judicial  consti- 
tutional amendment,  yes,"  and  the  voters 
who  do  not  favor  the  adoption  of  said  amend- 
ment, may  place  on  their  ballots  the  words 
*' judicial  constitutional  amendment,  no;'* 
and  if  a  majority  of  all  the  votes  cast  at  said 
election  shall  be  in  favor  of  said  amendment, 
then  said  sections  one,  two  and  six  herein 
set  forth,  shall  be  and  constitute  the  sections 
so  amended  in  said  judicial  article  (four)  of 
the  constitution  of  the  state  of  Ohio  and  said 
original  sections  one,  two  and  six,  also  sec- 
tions five  and  eleven  of  said  article,  shall  be 
repealed  and  amended. 

I 

Reperted  Cageg. 

lowna  V.  cmiHiirs  r  al. 

WxiiL—TBUBT  Ebtatb— PowxB  OP  Pbobatb  Ooubt 

TO  Apponrr  TBtvrxB  to  Will  Vacanot. 

(Ohio  Suprem/e  OmtrU    March  27, 1888). 

1.  A  residuary  olaose  In  a  will  in  these  words :  .''At 
the  decease  of  my  wife  Esther  I  give  and  bequeath  all 
my  estate,  real  and  personal,  ftir  the  preachinff  of  the 
gospel  of  the  blessed  Son  of  God,  as  taught  oy  the 
people  known  now  as  Disciples  of  Christ.  The 
preaching  to  be  well  and  faitnfullv  done  In  Lorain 
county  in  Birminffhiftn,  and  at  Berlin  in  Erie  county, 
Ohio,  and  I  nominate  and  appoint  John  Cyrenius, 
Silas  Wood  and  Samuel  Steaaman  executors  of  this 
item  of  my  last  will  and  testament,  and  I  request 
them  to  do  the  business  without'  remuneration,"— 
creates  a  valid  trust  which  will  be  enforced  in  a  court 
of  equity. 

2.  whether  the  legal  title'to  the  real  esUte  devised, 
Is  in  the  trustees,  or  descended  to  the  heir  at  law,  it  is 
subject  to  the  trust. 

8.  When  one  of  the  trustees  nsmed  in  the  wiUdied, 
and  another  removed  to  a  place  unknown,  the  probate 
court  had  power  to  fill  such  vacancies,  although  there 
was  a  sunrlYlng  trustee  capable  of  executing  the 
trust,    (a  A  C.  1680,  ijee,  07.) 

Error  to  the  District  Court  of  Lorain  County. 

Samuel  G.  Cable,a  resideAtof  Lorain  county, 
by  his  will  gave  to  his  wife  all  his  estate  dur- 
ing her  life,  and  appointed  her  sole  executrix 
of  the  will.  The  will  then  provided  as  fol- 
lows :    ''  Item  3.  At  the  decease  of  xqy  wife 


Esther,  I  give  and  bequeath  all  my  estate, 
real  and  personal,  for  the  preaching  of  the 
Gospel  of  the  blessed  Sou.  of  God,  as  taught  by 
the  people  known  now  as  Disciples  of  Christ. 
The  preaching  to  be  well  and  faithfully  done 
in  Lorain  county,  in  Birmingham',  and  at 
Berlin,  in  Erie  county,  Ohio,  and  I  nominate 
and  appoint  John  Cyrenius,  Silas  Wood  and 
Samuel  Steadman,  executors  of  this  item  of 
my  last  will  and  testament,  and  I  request 
them  to  do  the  business  without  remunera- 
tion." 

The  testator  died  without  issue*  and  the 
will  was  admitted  to  probate  in  Lorain  county. 
The  testator's  widow  afterwards  married  Sam- 
uel Sowers,  the  plaintiff  in  error,  and  uied 
intestate,  leaving  said  Sowers  her  heir-at-law. 
Silas  Wood  having  died,  and  Samuel  Steadman 
having  removed  irova  the  State  of  Ohio  to  some 
place  unknown,  the  probate  court  of  Lorain 
county  appoints  in  their  places  as  trustees  un- 
der the  wul,  Stanley  M.  Parmley  find  James  T. 
Robinson.  Cyrenius,  Parmlev  and  Robinson 
duly  qualified  as  trustees,  ancT  filed  a  petition 
in  the  common  pleas  court  of  Lorain  county 
against  Sowers,  asking  for  a  construction  of 
the  will,  and  for  authority  to  sell  the  real 
estate  of  which  the  testator  died  seised,  and 
to  carry  out  the  trust  created  bjr  the  will. 

Sowers  demurred  to  the  petition,  and  his 
demurrer  was  overruled.  He  then  answered, 
denying  the  due  appointment  of  Parmley  and 
Robinson  as  trustees,  and  the  legal  power  cf 
Cyrenius,  Parmley  and  Robinson  U>  act  as 
trustees,  and  averring  that  the  provisions  of 
the  third  item  of  the  will  are  vague,  uncer- 
tain and  void,  and  that  no  power  or  author- 
ity is,  by  th^  terms  of  said  item,  vested  in  the 
executors  therein  named  to  sell  or  dispose  of 
the  property.  The  court  of  common  pleas 
held  that  the  trust  was  valid,  and  renaered 
judgment  for  the  trustees  in  accordance  with 
the  prayer  of  the  petition,  which  judgment 
was  affirmed  by  the  district  court,  on  error. 

This  proceeainff  is  prosecuted  to  reverse  the 
judgment  of  the  district  court. 

U^SON,  J. 

The  decisione  in  the  courts  of  this  country 
and  of  England,  in  cases  involving  the  power 
of  courts  of  equity  toenforqe  charitable  trusts, 
and  the  validitv  of  such  trusts,  are  numer- 
ous and  somewnat  conflicting.  But  they 
have  been  fuUv  considered  in  several  cases 
heretofore  decidfed  by  this  court,  an^  need  not 
now  be  reviewed.  It  is  only  necessary  to  state 
the  conclusions  at  which  we  have  anrived. 

Gifts  for  charitable  purposes  have  idways 
been  favored,  and  trusts  created  for  such  pur- 
poses are  carried  into  eflect  by  courts  of  equity 
upon  general  principles  of  equity  jurisdiction. 
In  the  case  of  Urmey's  Executors  v.  Wooden 
and  others,  (1  0.  8. 180)  it  was  decided  4bat 
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the  courts  of  chancery  in  this  state,  independ- 
ently of  the  statute  of  charitable  uses,  43 
Elizabeth,  have  jurisdiction  to  enforce  such 
trusts,  and  the  existence  of  that  jurisdiction 
has  not  since  then  been  questioned. 

Among  the  charitable  trusts  which  have 
been  most  liberally  construed  and  most  "uni- 
formly sustained,  have  been  those  created  for 
the  promotion  of  religion  and  education.  It 
is  clear  from  the  language  used  by  the  testa- 
tor in  the  third  item  of  his  will,  that  he  in- 
tended his  property  to  be  used,  after  the  death 
of  his  wife,  for  the  promotion  of  religion  by 
the  preacning  of  the  Gospel  of  Christ,  as 
taugnt  by  the  denomination  known  as  the 
Disciples  of  Christ.  The  object  thus  stated, 
is  claimed  to  be  vague,  indefinite  and  uncer- 
tain, but  the  authorities  decisively  show  that 
this  claim  can  not  be  sustained.  We  need 
only  refer  to  the  decisions  of  this  court  in  the 
cases  of  Urmey's  Executors  v.  Wooden  and 
others,  (1  Ohio  St.  160)  and  Miller  v.  Teachoqt, 
f24  Ohio  St.  525.)  In  the  former  case  the  resi- 
due of  the  estate  was  devised  to  **  the  poor  and 
needy,  fatherless,  etc.,  of  Jeffefrson  and  Mad- 
ison townships,"  of  Montgomery  county.  In 
the  latter  case  the  residue  of  the  estate,  after 
the  death  of  the  testator's  wife,  was  to  be  ap- 
propriated and  used  *' for  the  advancement 
and  benefit  of  the  Christian  religion."  In 
neither  of  thpse  cases  was  the  object  of  the 
trust  defined  with  greater  certainty  than  in 
this. 

It  is  no  objection  to  the  validity  of  the  trust 
that  the  individuals  to  be  benefited  by  it  are 
not  designated  in  the  will,  for  this  indefinit- 
ness  is  a  necessary  characteristic  of  charitable 
trusts.  It  is  only  required  that  discretionary 
power  to  use  the  property  for  the  purposes 
intended  by  the  testator,  should  be  given  to 
trustees  appointed  by  him,  or  by  the  court. 
In  this  instance  that  power  has  Been  plainly 
given  by  the  testator  to  the  persons  named  as 
executorsofthe  third  item  of  the  will.  Although 
the  language  of  the  will  might  have  been 
more  definite,  the  intention  is  clear,  and  the 
trust  valid. 

It  is  next  insisted  that  the  estate  was  not 
devised,  or  intended  to  be  devised  to  the 
trustees.  It  is  true  that  the  estate  is  not 
devised  in  exprelBS  terms,  but  the  weight  of 
authority  is  in  favor  of  the  proposition  that 
courts  will,  by  construction,  imply  an  estate 
in  trustees,  although  none  is  given  them  in 
words,  in  cases  where  they  are  required  to  do 
something  which  can  not  be  done  without  a 
lepal  estate,  and  that  the  estate  thus  implied 
will  be  sufficient  for  the  purposes  of  the  trust. 
In  this  case,  the  purposes  of  the  trust  obvi- 
ously require  an  estate  in  fee,  and  that  estate 
wouldj  under  that  rule,  be  implied  by  con- 
struction, in  the  trustees.    It  is  unnecessary. 


however,  to  decide  whether  an  estate  in  fee 
was  taken  by  the  trustees,  or  not,  for  even  if 
thele^al  estate  descended  to  the  plaintiff  in 
error,  it  descended  subject  to  the  trust,  wlfich 
could  still  be  enforcea  against  it.  This  was 
decided  in  the  case  of  Trustees  of  the  Mcln- 
tyre  Poor  School  v.  The  Zanesville  Canal  and 
Manufacturing  Co.  ai7d  others,  (9  Ohio  203) ; 
and  also  in  the  case  of  Williams  v.  The  First 
Presbyterian  Society  of  Cincinnati,  and  others, 
(1  Ohio  St.  478). 

It  is  next  insisted  that  the  appointment 
of  Parmley  and  Robinson,  as  trustees,  was  in- 
valid. If  "this  were  true,  the  plaintiff  in  er- 
ror would  not  be  prejudiced  thereby,  for  the 
trust  might  still  oe  executed  by  Cyfenius,  the 
surviving  trustee;  but  we  are  of  opinion  that 
under  the  provisions  of  the  act  relating  to 
wills,  (S.  &  C.  1(»0,  §§  66.  67),  the  probate 
court  was  authorized,  nl  a  proner  case,  to  n{>- 
point  suitable  persons  to  aid  in  executing 
the  trust  according  to  the  will,  although 
there  mi^ht  be  a  surviving  trustee  capable 
of  executing  it,  and  that  this  power  was  prop- 
erly exercised  in  this  cose.  There  is  nothing 
in  the  language  of  the  will  to  indicate  that 
the  power  given  lo  the  first  trustees  is  a  per- 
sonal trust  and  confidence,  that  can  not  be  ex- 
ercised by  others,  and  there  is  nothing  in 
the  nature  of  the  trust  to  prevent  its  execu- 
tion in  accordance  withthe  intention  of  the 
testator,  as  well  by  trustees  appointed  by  the 
court  as  by  those  named  in  the  will. 

Judgment  affirmed. . 

[To  appear  in  38  Ohio  St.] 

♦♦■» 

TEI  STATS  ▼.  COXlCISSIOirSBS. 

Public   Road— Guardian  and  \yARi>— Right  of 

Way— Injunction. 

{Ohio  Supreme  Oburt,    March  27, 1S83.) 

By  Btatate,  pnssi'd  April  20, 1S81,  (7S  O.  L.  403),  the 
commlisionei-s  of  Hamilron  county  were  Authorised 
to  lay  out,  open,  grade  and  maca4Ainlie  a  nmd 
between  certain  points  named,  and  to  pay  the  cost 
thereof  out  of  any  unexpended  balance  in  the  ruad 
fui;d  of  the  county  ;  provided  that  no  part  of  the 
money  appropriated  shall  be  applied  in  the  purchase 
of  the  riglit  of  way.  The  act  further  provided  tliat 
when  a  petition,  signed  by  a  majority  of  the  prop- 
erty holders,  shall  be  presented  to  the  comtnissitmers 
praying  for  its  opening,  they  shall  cause  a  survey 
ana  estimate  of  the  coMt  of  the  road  to  be  made,  and 
tha  worlc  shall  be  let  to  the  lowest  bidder. 

jfreW.- 

1.  Before  the  commissioners  can  expend  the  fund 
appropriated,  for  opening,  grading  or  macadamising 
any  part  of  the  roaa,  tlie  entire  right  of  way  must  be 
secured  without  cost  to  the  county. 

2.  Where  the  road,  as  located,  pasaes  through  land 
owned  by  minors,  the  right  of  way  is  not  secured . 
therein  by  a  deed  executed  by  the  guardian  of  such 
minors  without  authority  from  tite  probate  court.  A 
guardian  has  no  power  to  malce  such  conveyance, 
and  sn  against  tlie  minors  the  same  is  void.  : 

8.  The  commissioners  will  be  enjoined,  in  an  ai^tion 
properly  brought  for  that  purpose,  from  expending 
the  money  so  appropriated,  in  the  construction  of 
said  road,  until  tiie  right  of  way  is  legally  obtained. 

Motion  for  temporary  injunction. 
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The  action  was  commenced  in  the  Supe- 
rior Court  of  Cincinnati,  for  the  purpose  of 
restraining,  by  injunction,  the  county  com- 
missioners irom  letting  a  contract,  or  expend- 
ing any  of  the  unexpended  balance  of  the 
road  fund  of  the  county,  in  laying  out,  open- 
ing, grading  and  macadamizing  a  road  autnor- 
iz^  by  the  act  of  April  20, 1881.  (Laws  78, 403.) 

That  act  is  as  follows : 

"  Section  1.  Be  it  enacted,  dbc,  that  the 
Commissioners  of  Hamilton  County  are  au- 
thorized, if  in  their  opinion  the  public  interest 
shall  require  it,  as  hereafter  provided,  to  lay 
out,  open,  grade  and  macadamize  a  road  com- 
Aiencing  at  the  corporation  limits  of  Cincin- 
nati, where  the  Kirby  road  terminates,  and 
running  thence  by  the  shortest  and  best  route 
to  the  Calerain  turnpike,  north  of  the  school- 
house  at  Mount  Airy,  a  aiistance  not  to  exceed 
two  miles,  and  to  pav  the  cost  of  said  road  out 
<rf  any  unexpended  balance  in  the  road  fund 
of  said  County ;  provided  that  no  part  of  the 
money  appropriated  shall  be  applied  in  the 
purchase  of  the  right  of  way. 

"  Sec.  2.  That  when  a  petition,  signed  by 
a  majority  of  property  holders  along  the  line 
of  said  road,  shall  be  presented  to  the  com- 
missioners praying  for  its  opening,  they  shall 
cause  a  'survey  of  the  same,  and  prepare  an 
estimate  of  its  cost;  the  work,  after  due  notice, 
shall  be  let  to  the  lowest  responsible  bidders, 
as  provided  by  law." 

A  petition,  signed  by  the  requisite  number 
of  property  owners,  having  been  presented, 
the  commissioners  caused  a  biirvey  of  the 
road  to  be  made,  and  were  proceeding  to  open 
and  improve  the  same,  ana  thus  expend  the 
fund  mentioned  in  said  act.  The  road,  as 
established,  passed  through  a  tract  of  land 
owned  in  his  lifetime  l)y  one  Bvron  Kirby, 
in  respect  to  which  the  bill  of  exceptions 
contains  the  following  admission : 

"  Upon  the  hearing  it  was  admitted,  that  the 
right  of  way  through  the  land  of  the  Kirby 
estate,  of  which  Cyron  Kirby  died  seized  was 
bv  deed,  executed  by  the  widow  of  Kirby 
alone,  as  guardian,  and  that  Byron  Kirby 
died  intestate  leaving  children  who  still  sur- 
vive ;  none  of  said  children  of  Kirby  signed 
said  deed." 

The  Superior  Court  of  Cincinnati,  having 
dissolved  a  preliminary  injunction  thereto- 
fore granted,  a  petition  in  error  was  filed  in 
the  district  court  by  the  relator^  A  motion 
was  made  in  that  court  for  an  injunction, 
pending  the  pn:<3eeding  in  error,  which  was 
denied.  The  action  coming  into  this  court 
on  error  to  the  District  Court  of  Hamilton 
County,  a  like  motion  is  now  made  here. 

DOTLB,  J. 

It  is  clear  that  before  the  commissioners 
can  proceed,  under  the  authority  conferred 


by  the  act  of  April  20,  1881,  (78  O.  L.  408), 
to  use  any  part  of  the  unexpended  balance 
of  the  road  fund  of  the4X>unt}[  to  open,  grade 
or  macadamize  the  road  provided  u>r  by  said 
act,  the  entire  right  of  way  for  the  whde 
length  of  the  road  must  be  secured,  without 
the*  expenditure  of  any  part  of  that  fond  for 
that  purpose.  The  commissioners  can  not, 
by  constructing  any  part  of  the  road,  upon 
lands  where  the  right  of  way  has  not  l^n 
obtained,  sulyect  the  county  to  the  alterna- 
tive of  paying  for  it  in  the  future,  or  being 
dispossessed  after  the  improvement  is  made; 
nor  can  the  commissioners  proceed,  having 
obtained  a  part  of  the  right  of  way  only,  to 
construct  the  road  over  such  part,  leaving  it 
uncertain  whether  the  balance  of  the  right 
of  way  will  ever  be  secured  to  the  county  n^ 
of  cost,  and  consequently  uncertain  whether 
the  entire  road  will  ever  be  completed. 

The  intention  of  the  legislature  evidently 
was  to  authorize  this  unexpended  balance  in 
the  road  fund,  to  be  used  in  laying  out,  open- 
ing and  improving  this  road,  provided  the 
entire  right  of  way,  between  the  named  ter- 
mini, is  first  secured  to  the  county  without 
cost. 

The  petition  alleges,  amon^  other  Ihines, 
as  ground  for  an  injunction,  that  the 
right  of  way  has  not  been  secured.  -  This  alle- 
gation the  answer  denies.  The  record  dis- 
closes the  fact  that  the  road,  as  located,  runs 
through  a  tract  of  land  owned,  in  his  life-time, 
by  one  Byron  Kirby :  that  he  died  seised  of 
the  law,  intestate,  leavinjK  children ;  that  the 
widow  who  is  the  guardian  of  the  children, 
made  a  quit  claim  deed  to  the  county  for  the 
right  of  way  through  said  tract  of  land,  none 
of  the  heirs  joining  therein,  and  that  the 
county  has  no  other  title  to  that  part  of  the 
right  of  way. 

The  general  power  of  a  guardian-  over  the 
real  estate  of  his  ward,  is  to  manage  it  for  the 
best  interest  of  the  ward,  and  to  receive  and 
account  for  the  rents  and  profits.  He  may 
lease  it,  but  not  beyond  the  term  of  the  guar- 
dianship. He  cannot  sell  or  convey  any  part 
of  it.  Genet  v.  Talmadge,  1  Johns.  Chr.  561 ; 
Morrison  v.  Kinstra,  56  Miss.  71 ;  Field  v. 
Schieffelin,  7  Johiis.  Chy.  154:  Appeal  of 
Stoughton,  88  Pa.  St.  198 ;  Tyler  on  Inf.  A 
Cor.  260.  The  power  to  sell  and  convey  must 
be  conferred  by  statute ;  the  iurisdiction  of 
courts  of  chancery  to  order  the  sale  rested 
upon  statutory  provision.  Rogers  v.  Dill,  6. 
Hill  415 ;  Williams '  case,  3  Blands  Chy  (Md) 
186.  A  Kuardian  has  no  power,  in  this  state, 
where  the  subject  is  regulated  bv  statute,  to 
sell  the  real  estate  of  his  warn  except  by 
order  of  the  probate  court,  in  a  proceeding 

Eroperly  instituted  for  that   purpose.    Cer- 
iinly  no  power  to  give  it  away  eyen  for  a 
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public  use,  and  perfect  the  gift  by  the  execu- 
tion and  delivery  of  a  deed. 

The  numerous  statutes  in  this  state,  con- 
ferring special  power  upon  guardians  in  spe- 
cial ca^Sy  do  not  authorize  a  sale  or  convey- 
ance of  the  realty,  or  a  dedication  of  any 
part  of  it  to  public  use,  either  expressly  or  b^ 
necessary  implication.  Indeed,  if  any  impli- 
cation arises  trom  them  it  is  rather  that  such 
power,  which  would  necessarily  include  most 
of  the  special  powers  granted  by  legislation, 
does  not  exist. 

The  statutes  principally  relied  upon  in 
argument,  authorize  the  guardian,  in  certain 
cases,  to  agree  with  a  corporation  seeking  to 
appropriate  the  land  of  the  ward, .  as  to  the 
amount  of  compensation,  (but  not  to  convey 
without  order  of  court),  Rev.  Stats.  §  6415 ; 
to  represent  the  ward  in  applications  for  dam- 
ages m  the  proceedings  of  the  commissioners 
in  laying  out,  constructing  and  improving 
certain  roads,  Rev.  Stats.  §  4834 ;  to  act  for 
the  ward  in  petitioning  for  or  remonstrating 
against  the  laying  out  and  establishing  free 
turn-pike  road.  Rev.  Stats.  §  4799,  and  the 
like.  Under  none  of  these  statutes,  is  the 
estate  of  the  ward  supposed  to  be  diminished 
by  the  action  of  the  guardian.  The  act  of 
April  20,  1881,  under  which  the  commis- 
sioners are  proceeding  in  this  case,  confers  no 
power  either  to  appropriate  or  pay  any  com- 

Eensation  for  the  land.  When  the  guardian 
as  done  all  that  is  authorized  by  Sees.  4834 
and  4799,  R.  S.  the  county  is  as  much  required 
to  appropriate  the  land  to  be  used  for  the 
highway,"  as  if  the  guardian  had  not  exer- 
cised the  powers  there  granted. 
^  The  tact  that  there  is  a  grant  to  the  pub- 
lic, for  a  highway,  does  not  affect  the  question ; 
a  guardian  has'  no  power  either  to  convey 
the  fee,  or  to  encumber  the  estate  with  a  per- 
manent easement ;  he  cannot  grant  an  ease- 
ment or  license  in  the  land  of  his  ward, 
beyond  the  term  of  the  guardianship.  Nat- 
kins  V.  Peck,  13  N.  H.  877 ;  Johnson  v.  Carter, 
16  Mass.  442. 

We  claim  that  the  guardian  having  the 
management  and  possession  of  the  real  estate, 
can  permit  the  countv  to  enter  upon  the  land 
to  construct  this  road,  and  that  this  convev- 
ance  grants  a  license  to  the  county,  voidable 
only,  is  only  another  way  of  reaching  the 
same  difficulty.  If  the  license  could,  under 
any  circumstances,  become  irrevocable,  dur- 
ing the  minority  of  the  wards,  the  guardian 
had  no  more  power  to  grant  it  than  to  grant 
the  fee;  —  it  revocable,  either  by  the  guar- 
dian, or  the  wards  after  arriving  at  full  aee, 
the  county  did  not  thereby  obtain  the  rignt 
of  way  contemplated  by  the  act,  which  must 
he  a  permanent  right  in  the  public  to  use  the 
land  for  a  highway. 


Campbell  v.  Park,  32  Ohio  St.  564,  has  been 
relied  upon  by  counsel  in  resisting  this  mo- 
tion but  no  authority  for  the  action  of  the 
guardian  here,  can  be  found  in  the  report  of 
that  case. 

The  defendants  will  be  enjoined  from 
expending  the  moneys  of  the  road-fund  in 
opening  or  improving  the  proposed  road, 
until,  upon  a  route  lawfully  located  under 
said  act,  the  entire  right  of  way  is  legally 
obtained. 

[To  appear  in  38  Ohio  St.] 
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XATK1W8  ▼.  DATI8. 

PRAcmcB— CouinsR  Claim— Dupucats  Claims  for 

SiVGLB  ToBnous  Act. 

{Ohio  Supreme  OaurU    Kfareh  27, 1888.) 

The  payee  of  two  promiaiiory  notes,  given  in  part 
execution  of  a  single  contract,  brought  ^wparate  ac- 
tions thereon  against  the  maker,  who  In  each  action 
interposed  the  same  counterclaim  for  damages  caused 
by  payee's  alleged  fraud  in  making  the  contract. 

In  one  of  these  actions,  a  demurrer  to  this  counter- 
claim was  sustained,  and  sfter  final  iu«Jgment  on  the 
note.and  after  error  was  pending  In  this  court  to  reverse 
the  judgment  on  the  ground  that  the  court  erred  In 
disallowing  the  counterclaim,  the  defendant  prose- 
cuted his  suit  for  damages  thereon  in  the  other  action 
and  accepted  an  agreed  amount  as  his  damages  aris- 
ing on  such  counterclaim,  which  was  credited  on  the 
nc3e  sued  on  In  that  action,  and  Judgment  was  ren- 
dered for  the  plaintiff  for  the  balance  due  on  that 
note. 

These  facts  were  by  leave  of  this  court,  brought 
into  the  record  In  this  case  by  answer,  to  which  the 
plain  tiff  In  error  demurred. 

Hdd :  1.  That  facts  of  this  nature  occurring  since 
the  final  judgpment  sought  to  be  reversed,  which  in 
law,  operate  as  a  release,  waiver  or  bar  of  the  errors 
assigned,  may  be  pleaded  in  this  court,  as  a  defense 
to  a  proceediuff  In  error. 

2.  That  the  foregoing  facts  are  In  legal  eflbet,  a  with- 
drawal of  the  counterclaim  In  thu  action  and  the 
plaintifT  in  error  having- received  In  the  other  action, 
the  damages  arising  on  the  ssme,  waives  his  right  to 
reverse  this  Judgment  for  error  In  disallowing  the 
same  (dalm  for  damages  Id-  this  action. 

Error  to  the  District  Court  of  Brie  County. 

Davis,  the  payee  of  a  promisspnr  note, 
brought  an  action  thereon  against  Mlathews, 
the  maker.  Mathews  filed  a  counter  claim  to 
recover  damages  arising  out  of  the  same  trans- 
action on  which  the  note  was  given.  A  de- 
murrer to  this  counter  claim  was  sustained  on 
the  ground  that  the  facts  therein  stated 
showed  that  it  was  a  joint  claim  for  damages 
in  favor  of  the  maker  of  the  note  and  his 
partner.  This  judgment  was  affirmed  bjrthe 
district  court,  and  Mathews  filed  this  petition 
in  error,  assigning  for  error  the  action  of  the 
courts  below  in  disallowing  this  counter 
claim. 

Since  this  case  has  been  pending  here  the 
plaintiff  in  error,  who  had  also  interposed  the 
same  counter  claim  in  another  action  against 
him,  brought  by  Davis  on  a  like  note  arising 
oat  of  the  same  transaction,  prosecuted  his 
claim  for  damages  in  that  action  against  him. 
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and  on  the  trial  he  was  allowed  a  sum  of 
money  in  eatisfaction  of  his  damages,  which 
was  a'greec^ upon  by  the  parties,  and  applied 
in  part  payment  of  that  note,  whereby  all 
claim  for  damages  by  reason  of  the  facts 
stated  in  said  counter  claim  was  fully  paid. 

By  leave  of  this  court,  these  supplemental 
facts  are  made  to  appear  by  answer  of  defend- 
ant ih  error  to  whica  there  is  a  demurrer. 

Johnson,  C.  J. 

These  facts  show  that,  since  the  pendency 
of  the  case  in  this  court,  the  subject  mutter  in 
controversy,  the  claim  for  damages  arising  on 
the  counter  claim,  has  been  settled,  and  that 
the  plaintiff  in  error  has  received  full  satis- 
faction therefor.  By  such  settlement,  and  the 
receipt  of  the  amount  of  damages  mutually 
agreed  upon,  his  claim  is  satisfied  and  extin- 
guished. This  is  a  waiver  of  the  right  tofur- 
ther  prosecute  error  on  the  ground  that  the 
court  Delow  refused  to  allow  his  counterclaim. 
Should  this  court  proceed  to  final  judgment 
and  reverse  the  judgment  below,  it  would 
prove  a  barren  victory  for  plaintiff  in  error, 
as  by  the  executed  agreement  his  counter 
claim  is  extinguished.  He  commenced  his 
action  here  to  reverse  a  judgment  prejudicial 
to  him,  so  that  he  might  claim  damages.  Af- 
ter that  he  accepted  a  sum  of  money  from  de- 
fendant in  error  in  satisfaction  of  nis  claim 
in  another  pending  action.  He  could  not 
prosecute  his  counter  claim  in  both  actions. 
A  satisfaction  of  it  in  one  was  a  withdrawal 
of  it  in  the  other.  If  both  were  pending;  at 
the  ?ame  time,  a  judgment  in  one  would  be  a 
bar  to  it  in  the  other.  In  the  case  now  sought 
to  be  reversed  it  was  disallowed  by  the  court, 
and  the  case  was  pending  here  in  error,  when 
he  insisted  on  the  same  claim  in  the  other 
action,  and  it  was  by  mutual  agreement  al- 
lowed. This  was  in  etkci  a  withdrawal  of  it 
in  this  action  and  a  waiver  of  all  error  in  dis- 
allowing. 

His  right  to  costs  arising  on  this  counter 
claim  were  disposed  of  in  that  case,  and  as  he 
withdrew  the  subject  matter  from  judicial 
cognizance  in  this  case  by  pleading  it  in  that, 
he  has  no  right  to  require  of  this  court  to  re- 
view the  record  to  determine  the  mere  ques- 
tion of  the  costs  made  in  error.  Tabler  «. 
W iseman,  2  Ohio  St.  207. 

Nor  can  there  be  any  objection  to  the  man- 
ner in  which  these  facts  are  brought  upon  the 
record  in  this  court.  Thev  are  set  up  oy  way 
of  answer,  to  which  the  plaintiff  in  error  de- 
murs. These  facts,  which  operate  as  a  waiver, 
occuried  since  the  judgment  was  rendered, 
and  since  this  case  was  pending  here  on  error. 
They  are  of  the  same  nature  as  facts  consti- 
tuting a  release  of  error  or  an  estoppel.  Such 
facts  may  be  pleaded.  Collins  v.  DayiSi  82 
Ohio  St.  76. 


This  judgment  is  therefore  affirmed.  The 
plaintiff  in  error,  by  obtaining  the  relief 
sought  on  his  counter  claim  in  another  action, 
must  be  held  to  have  waived  his  rights  to  re- 
verse the  judgment  on  the  ground  that.it  was 
disallowed  in  this. 

Judgment  affirmed. 

[To  appear  in  38  Ohio  St.] 
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JACKSOV  ▼.  THX  STATE. 
Cbiiokal  Law— DupucrrTlM  lyDicm  ewt— B  vij>jMioa 

—Confession— YsRDicT. 

{Ohio  Supreme  Cowrt,    March  27,  1888.) 

1.  A  count  in  an  indictment  in  which  the  defendaot 
is  charsed  with  robbery  and  with  morder  while  in 
the  coinmiaeion  of  the  robbery,  and  in  which  It  Is 
alleged  that  the  blown  which  caused  death  were  stnidi 
by  tlie  defendant  with  a  piece  of  iron,  a  aledge  and  a 
•bfivel,  i«  not  bad  for  duplicity  ;  the  state  cannot  be 
required  to  elect  upon  a  trial  on  such  count,  and  evi* 
dence  of  the  robbery  and  the  use  of  each  of  the  imple- 
ments in  producintt  death  Is  admissible. 

2.  Where  evidence  of  a  confession  is  excluded  be- 
cause Induced  Dy  promises  made  by  an  of&oer  having 
custody  of  the  prisoner,  but  the  pnsoner,  on  a  sabse- 
quent  day.  voluntarily  goes  on  the  stand  and  is  sworn 
and  exHmined  as  a  witness  in  his  own  b^alf,  nnder 
the  Htatute  (Rev.  Stats.  {  7286,)  on  his  examination 
before  a  magistrate  on  such  chaige,  and  he  is  cau- 
tioned by  the  magistrate,  before  testifying,  that  lie 
need  not  say  anything  to  criminate  himself  and  that 
what  he  may  say  may  be  uned  against  him,  a  confes- 
sion made  in  such  testimony  may  be  proved  by  the 
state  on  the  subsequent  trial  of  sneh  person  charged 
with  the  crime. 

3.  On  the  trial  of  one  chaiged  with  murder  in  the 
perpetration  of  a  robbery,  the  state  called  a  witness 
who  gave  material  testimony  tending  to  oonTiet  the 
accuwd,  and  the  proeecuting  attorney  concealed  from 
the  witness,  until  after  the  trial,  the  fsMst  that  he  was 
under  indictment  in  the  same  court  for  harboring  the 
accused,  knowing  that  he  had  committed  the  cnme: 
Heldt  that  this  was  not  misconduct  for  which  a  new 
trial  should  be  granted. 

4.  While  the  court  may^  it  is  nofr  bound  ^to  receive 
a  verdict  which  finds  the  defendant  guilty  on  one 
count,  without  any  finding  as  to  the  other  counts} 
and,  as  a  general  rule,  where  such  verdict  is  tendered, 
the  court  should  require  the  Jury  to  deliberate  lur- 
ther,  so  as  to  be  able  to  respond  to  each  count. 

Error  to  the  Court  of  Common  Pleas  of 
Jackson  County. 

Moore  A  Atkinson  and  Joues  &  Downey, 
for  plaintiff  in  error. 

1.  Both  counts  of  the  indictment  are  bad 
for  duplicity.  1  What.  Cr.  L.  §  |  424,  1062; 
Leslie  v.  The  State,  18  Ohio  St.  3% :  Jarvis  v. 
The  State,  19  Ohio  St.  585 :  Tabler  v.  The  State, 
84  Ohio  St.  127;  19  Ohio  St.  184 

2.  Proof  of  the  confession  was  not  Admiss- 
ible. 1  Green.  Ev.  §425;  People  «.  McMahon, 
15  N.  Y.  884. 

3.  The  court  should  have  been  required  to 
elect  on  which  charges  the  prisoner  should 
be  tried.  Arch.  Cr  Tl.  (10th  ed.)  C  5 ;  Leslie 
V.  The  State,  18  Ohio  St.  394.  And  the  defect 
was  not  waived.  Doyle  v.*  The  State,  17  Ohio 
222;Hagar  v.  The  State,  85  Ohio  St.  268; 
Williams  «.  Tbe  State,  12  Ohio  St  622;  Dar 
viBt^.  The  State,  19  Ohio  St  27a 
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4.  The  court  erred  in  not  receiving  the  first 
and  in  receiving  the  last  verdict  Guenther  v. 
People,  24  N.  Y.  100;  Jdorehead  v.  The  State, 
34  Ohio  St.  212 ;  ReV.  Stats.  §  7314. 

5.  The  conduct  of  the  prosecuting  attorney 
was  such  as  to  prevent  a  fair  trial.  Dobbins 
V.  The  State,  14  Ohio  St.  500;  Weis  v.  The 
SUte,  22  Ohio  St.  291. 

G.  K.  Nash,  Attorney  General;  E.  C.  Pow- 
ell, Prosecuting  Attorney,  and  J.  M.  Tripp,  for 
the  state,  coijamented  on  the  same  cases,  and 
cited  as  to  the  form  of  the  indictment,  Whart. 
Precedents  (2  ed.)   145,  149. 

Okey,  J. 

John  W.  Jackson,  convicted  in  the  Court  of 
Common  Pleas  of  Jackson  County,  and  senten- 
ced to  be  executed,  for  the  murder  of  Samuel 
L.  Hull,  committed  September  30,  1882,  filed 
a  petition  in  efror  in  this  court,  on  leave,  in 
which  he  set  forth  a  number  of  alleged  errors 
as  grounds  of  reversal  of  such  sentence.  A 
case  involving  human  life  imperatively  de-. 
mands  most  careful  consideration.  That  con- 
sideration this  case  has  received,  and  I  will 
state  our  conclusions  and  the  reasons  therefor 
with  as  much  brevity  as  possible. 

1.  It  is  alleged,  in  the  first  count  of  the  in- 
dictment, that  the  prisoner,  at  a  time  and 
place  stated,  struck  Hull  on  the  head  with  a 
piece  of  iron,  and  also  that  he  then  and  there 
struck  him  on  the  head  with  a  sledpe,  and  also 
that  he  then  and  ther^  struck  him  on  the 
head  with  a  shovel,  and  it  is  alloeed  that  this 
was  done  purposely  and  maliciously  and  of  de- 
liberate and  premeditated  malice,  and  that 
these  blows  caused  Hull's  death.  Evidence 
was  offered  tending  to  show  that  in  killing 
Hull,  the  prisoner  enoiployed  all  these  imple- 
ments. Objection  was  made  to  the  count  in 
various  forms,  and  to  the  reception  of  evidence 
under  it,  on  the  ground  that  it  is  bad  for  du- 
plicity. But  the  objection  was  not  well  taken, 
and  was  properly  overruled.  The  People 
V.  McDonald,  67  Mo.  13;  The  Peoples.  Casey, 
72  N.  Y.  898 ;  Bemis'  trial  of  Webster,  471 ;  1 
Bishop's  Cr.  Pro.  %^2  a  seq. 

2i  in  the  other  count  a  robbery  is  charged, 
followed  by  a  charge  of  homicide  in  the  same 
fori^  as  in  the  first  count,  in  the  perpetration 
of  0uch  robbery.  The  same  objection  was 
made  to  this  count  as  to  the  first  count,  and- 
the  prisoner  also  asked  that  the  state  be  com- 
pelled to  elect  whether  he  should  be  prose- 
cuted for  the  robbery  or  the  homicide.  The 
objection  was  properly  overruled,  and  the  mo- 
tion properly  aenied.  lb, :  Whart.  Cr.  PI.  & 
Pr.  §  293. 

8.  The  state,  during  the  trial,  offered  evi- 
dence of  confessions  made  by  the  prisoner  Sep- 
tember 80, 1882,  to  the  Freemans,  who  were 
not  officers  or  persons  exercising  authority 
oyer  him,  showing  that  he  had  committed 


the  offense  charged.  The  state  then  offered 
to  prove  a  confession  of  the  crime  charsed, 
made  b^  the  prisoner  October  2,  1882,  while 
in  jail  m  Jackson  county,  upon  such  charge. 
The  alleged  confession  was  made  to  Owen, 
marshal  of  the  village  of  Jackson,  in  the  pres- 
ence of  the  deputy  sherfi^  Owens  testified 
that  he  told  the  prisoner  that  Hull  was  not 
much  hurt ;  that  all  he  wanted  was  for  the 
prisoner  to  giv.e  back  his  money  and  leave 
the  country ;  and  that  if  he  would  give  back 
the  money  there  would  be  no  prosecution. 
The  court  excluded  the  proposed  confession. 
The  state  then  offered  evidence  to  show  that 
the  prisoner  was  examined  October  4,  1882, 
before  the  mayor  of  the  village,  on  the  charge 
of  making  the  assault  set  forth  in  the  indict- 
ment, Hull  dying  on  the  same  evening.  On 
that  examination  the  prisoner  voluntarily  of- 
fered himself  as  a  witness  and  testified.  Be- 
fore doing  so,  he  was  cautioned  by  the  mayor 
and  the  prosecuting  attorney  tnat  he  need 
not  criminate  himself  and  that  what  he  said 
might  be  used  against  him,  but  he  insisted 
on  his  right  to  testify.  In  his  testimony,  on 
tha,t  examination,  he  gave  an  extended  ac- 
count of  the  assault,  with  the  implements 
named  in  the  indictment,  And  the  robbery. 
The  prisoner  objected  to  proof  of  his  statement 
so  made  on  the  examination,  on  the  ground 
that  they  were  not  voluntarly,  but  the  court 
overruled  the  objection,  admitted  the  evidence, 
and  the  prisoner  excepted.  Whether  the 
question  thus  presented  is  other  than  it  would 
have  been  if  the  statements  had  not  been 
made  as  a  witness  under  the  statute  (Rev. 
Stats.  §  7286 :  Hanoff  v.  The  state,  37  Ohio  St. 
178),  we  neea  not  determine;  for  we  cannot 
say  that  the  influence  of  the  inducement  of- 
fered by  Owens  had  not  been  removed,  and 
hence  we  hold  that  the  confession  was  compe- 
tent under  the  rules  stated  in  Spears  v.  The 
State,  2  Ohio  St.  583,  which  has  not  been  qual- 
ified by  Rufer  v.  The  state,  25  Ohio  St.  464. 

4.  The  Freenians,  who  gave  material  evi- 
dence tending  io  convict  the  prisoner,  were, 
unknown  to  them  at  the  time  they  testified, 
under  indictment  in  the  same  court  for  har- 
boring the  prisoner,  with  knowledge  that  he 
had  committed  the  alleged  robbery ;  and  it  is 
charged  that  the  prosecuting  attorney  con- 
cealed from  the  Freemans  the  knowledge  of 
the  fact  that  they  had  been  indicted,  and 
thereby  deprived  tne  prisoner  of  a  fair  trial. 
No  doubt  a  prosecuting  attorney  might,  by 
the  suppression  of  evidence  or  similar  acts,  be 
guilty  of  such  misconduct  as  to  afford  ground 
of  a  new  trial.  Wellar  v.  The  People, 30  Mich. 
16.  But  the  act  charged  in  this  case,  if  fully 
established,  would  afford  no  ground  for  dis- 
turbing the  verdict.  Moreover,  the  prisoner 
had  been  informed,  before  the  trial,  that  such 
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indictments  had  been  found  against  the  Free- 
mans. 

6.  <rhe  jury  having  heard  the  evidence,  ar> 
guments  of  counsel,  and  charge,  returned  into 
oourl  the  following  verdict:  ''OuiltjT  as 
charged  in  the  first  count  of  the  indictment." 
This  verdict  the  court  refused  to  receive  and 
the  prisoner  excepted.  The  jury  having  fur- 
ther deliberated,  bv  direction  of  the  court,  re- 
turned, into  court  the  following  verdict:  "  We 
the  jury,  on  the  isaue  joined,  find  the  defend- 
ant guuty  as  he  stands  charged  in  the  in- 
dictment." The  prisoner  objected  to  the  ver- 
dict, but  it  was  received,  and  he  excepted. 
He  did  not  object,  however,  as  the  ground  sus- 
tained in  Dick  v.  The  state.  Parks  v.  The  State, 
8  Ohio  St.  89, 101 ;  nor  could  he  make  such  ob- 
jection, for  the  statute  has  been  changed  (Rev. 
Stats.  S  731.6) ;  but  he  objected  solely  on  the 
ffrouna  that  a  verdict  had  been  rendered. 
The  objection  is  untenable.  The  prisoner 
might  have  been  sentenced  under  the  first  ver- 
dict, for  the  count  on  which  it  was  based  was 
sufficient.  Whart.  Cr.  PL  A  Pr.  §  740.  But 
the  proper  course  was  to  endeavor  to  obtain  a 
veraict  responding  to  both  counts,  and  that 
course  was  pursued. 

We  find  no  error  in  the  seoord.  Judgment 
affirmed. 

[To  appear  in  38  Ohio  St.] 
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MaoRAHio's  Lnm— PBomasoRT  Notb. 

(OMo  Si^preme  O&yrt,    March  27, 1SS8.) 

Where  a  promrkMorv  note  Is  ffiven  and  received  im 
pojfmefU  of  a  mechanic's  olaim  for  materials  famished 
anid  work  done  in  ereetins  a  hoaae  under  a  oontract 
with  the  owner,  the  lien  ol  the  meehanio  is  waived. 

Error  to  the  District  Court  of  Franklin 
County. 

The  Door,  Sash  and  Lumber  Co.,  having  fur- 
nished materials  and  done  work  in  putting  up 
a  partition  and  counters  on  leasehold  prem- 
ises, under  a  contract  with  the  lessee,  made 
in  September,  1878,  took  the  steps  prescribed 
by  the  statute  to  secure  a  mecnanic's  lien, 
November  16,  1878,  and  in  Deoember,  1878, 
filed  a  petition  in  the  Court  of  Common  Pleas 
of  Franklin  County  to  enforee  and  foreclose 
the  lien,  making  Finney,  the  lessee,  and 
Crooks,  the  lessor,  who  claimed  to  have  a  lien 
on  the  same  property,  parties  defendants. 
The  petition  contains  the  following  allega- 
tions :  "  That  on  the  7th  day  of  Novemter, 
1878,  said  Finney,  in  payment  thereof,  gave 
his  promissory  note,  payable  to  the  oraer  of 
plaintiff,  one  day  after  date,  for  $884.60,  with 
interest  at  eight  per  cent,  per  annum.  That 
said  note  was  not  paid  at  maturity,  and  on 
the  18th  day  of  November.  1878,  plaintiff  ob- 
tained a  judgment,  by  ooniession,  on  said  note 
in  this  court,  for  said  $884.60  and  interest 
from  said  November  7}  1878.'' 


The  demurrer  of  Crooks  was  sustained  and 
the  petition  was  dismissed,  which  judgment 
was  reversed  in  the  district  court,  and  the 
cause  remanded  for  a  new  trial.  On  such  new 
trial  judgment  was  rendered  in  favor  of  the 
company  for  the  amount  of  the  lien,  and  errc^ 
is  prosecuted  in  this  court  by  Crooks. 

R.  B.  Smith  and  6.  E.  Nash  for  plaintiff  in 
error. 

The  lien  was  dischai|[ed*by  taking  the  note. 
McCoy  V.  Quick,  30  Wis.  621 ;  Phillips  on 
Mec.  Liens,  §  276. 

R.  T.  Clark  and  C.  E.  Burr  for  defendants 
in  error. 

* 

There  is  no  statement  that  the  company  re- 
ceived the  note  ip  payment.  The  allegation 
amounts  to  no  more  than  that  the  note  was 
ffiven  to  evidence  the  time  and  amount 
Koy  t  on  Mec.  Liens,  19 ;  Miller  o.  Moore,  1  E. 
D.  Smith  739;  Tease  v.  Christie,  2  B.  D. 
Smith  621 ;  Althouse  v,  Warren,  lb ;  HaU  v, 
Pettiffrone.  10  Hun.  609 :  Swan's  Tr.  (llth  ed.) 
693 ;  Merrick  v.  Boury,  4  Ohio  St  60. 

By  thk  Court. 

The  rule  of  the  common  law  requiring 
pleadings  to  be  construed  most  strongly 
against  the  pleader,  has  been  abrogated  (&r. 
Suts.  §§  4948,  6096) ;  but  the  petition  and 
answer  are  requirea  to  be  in  '*  ordinary  and 
concise  language  "  (Rev.  Stats.  §§  6060,  6070\ 
and  no  construction  can  be  permitted  which 
will  be,  in  effect,  a  perversion  of  their  lan- 
guage. Indeed,  in  some  cases  the  language 
must  be  strictly  construed.  (Rev.  Stats.  § 
4948;  Mech.,  etc  Association  v.  (^Conner, 
29  Ohio  St  661. ) 

By  thifi  j>etition,  its  languaffe  being  Cairly 
construed,  it  is  admitted  that  the  promissory 
note  was  given  and  received  in  payment  ct 
the  company's  claim ;  and  hence  the  aabse- 

Spent  steps  in  endeavoring  to  perfect  and  en- 
orce  a  mechanic's  lien,  based  on  snch  dains, 
were  wholly  inefiectufd. 
Judgment  reversed. 
[To  appear  in  88  Ohio  St.] 
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OHAnoBBT  Ji7Bnnianoir--2b  JPbreofofe  Otatisi  Jibrt- 
>— A  ooort  of  Aqolty  bos  Jnrisdletlon  of  a  bill  to 
reolose  a  obattel  mortgage. 


foreoi 


decree  for  tbe  foreelosore  of  a  ebattel  mortgagiL 
wbere  the  ooart  bos  Jorlsdiotlon  of  tbe  paitlea  and  of 
theantgeot  matter,  and  ordering  sAla  of  tbemoti- 
guged  property,  from  wblob  no  appeal  Is  taken,  li 
Binding  ftird  oonolnslve  opon  the  mortgagor  and  all 

Siraons  clalmins  title  thmngh  or  under  nlm  after  the 
Ing  of  the  bill  to  foraoloae  the  mortgage. 

KoncDi— A-OM  Pmdmoif  ^  BiriL-^lL  porehassr  of 

Staonal  property,  pending  a  bill  to  foratdoes  a  ebalp 
.  mortME*  thereon,  Is  bonnd  >y  tlM. 
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miiy  be  made  agnlnat  the  peraon  from  whom  he 
denree  title.  The  eifoot  of  the  pendency  of  the  suit  to 
not  to  annul  the  oonveyanoe  or  parohaae,  but  only  to 
render  it  anbeervient  to  the  righta  of  tne  partiea  in 
litigation.  Aa  to  the  righta  of  theae  partiea,  the  oon- 
veyanceia  treated  aa  if  it  had  nev^rhad  any  exiat« 
enoe,  and  it  doea  not  vary  them. 

Wbit  of  AjBsmjLNom,  —  Against  Pure/uuer  Ftn- 
detUe  iJtte.— Daring  the  pendency  of  a  bill  to  foreoloae 
a  chattel  mortgage  on  buildinga  apon  leaaed  ground, 
the  mortgagor  confeaaed  Judgment  in  favor  of  another 
creditor,  wbo«  a  few  daya  after  the  decree  of  f oredoa- 
ure,  took  out  an  execution  on  the  Judgment,  which 
waa,  levied  on  the  aame  property.  Before  the  aale 
under  the  execution  the  Juoffment  creditor  waa  aerved 
with  notice  of  the  decree  of  forecloaure,  but  neverthe- 


leea  purohaaed  a  portion  of  the  property  under  hia  ex- 
ecution :  Held^  that  aa  to  the  mortgagee,  the  pnrchaae 
waa  to  be  regarded  aa  if  it  had  no  exlatenoe,  and  that 


a  writ  of  aanatance  againat  the  purchaaer,  to  put  the 
mortgagee  in  poaaeaaion  under  hia  purchaae,  waa 
properly  awarded  in  the  auit  to  foredoae. 

Writ  of  Error  to  the  Appellate  Court  for 
the  First  District ;  heard  m  that  court  o^ 
writ  of  error  to  the  Superior  Court  of  Cook 
County. 

Mr.  Justice  Craig  delivered  the  opinion  of 
the  court  : 

On  the  6th  day  of  August,  1879,  James 
MoCauley,  being  the  owner  of  certain  personal 
property  in  Streator,  LaSalle  county,   con- 
sisting of  certain    buildings    and  property 
thereon,  situated  on  leased  land,  executed  a 
chattel  mortgage  on  the  property  to  Henry 
W.  and  James  C.  Rogers,  to  secure  money 
then  due  and  money  to  become  due,  t^e  mort- 
gage to  remain  in  force  for  a  period  of  twenty- 
three  months.    The  mortgage  was  acknowl- 
edged and  recorded  in  the  manner  required 
by  the  statute.    On  the  24th  day  of  Decem- 
ber, 1880,  the  mortgagor  having  failed  to  make 
payment  as  required  by  the  mortgage,   the 
mortgagees  took  possession  of  the  property, 
and  placed  it  in  the  charge  of  a  custodian, 
who    remained  in  the  possession    for    four 
dav8,  when  McCauley  caused  •the  custodian 
to  be  arrested  on  a  charge  of  riot,  and  he 
having  been  taken  from  the  premises  under 
a  warrant,  McCauley  went  info  the  possession, 
and  assumed)  the  control  thereof.    Qn  the  10th 
day   of  January,  1881,  the  mortgagees,  who 
then  resided  in  Cook  county,  brought  a  bill  in 
equity,  in  the  Superior  Court  of  Cook  Cunty, 
to  foreclose  tAe  mortgage.    James  McCauley, 
who  also  at  that  time  resided  ^n  Cook  countv, 
was  made  a  defendant  to  the  bill,  and  duly 
served  with  process.    In  M&y    foUowinjg  a 
hearing  was  had,  and  the  cause  wAs  referred 
to  the  mastei?  to  state  an  account.    On  the  2d 
day   of  November   the  master's  report  was 
oonfirmedi  and  a  decree  of  foreclosure  ren- 
dered for  the  sum  of  $1,482.62.    Under  the 
decree  the  master  in  chancery^  sold  the  prop- 
erty  to  the  mortgagees.    While  -^the  bill  to 
forecloee  the  mortgage  was  pendine,  and  on 
the  22d  day  of  July,  1881.  James  McCaulej 
ooofeeMd  ajodgment^n  toe  LaSalle  oirouit 


court,  in  favor  of  Lena  M.  McCauley,  for  the 
Slim  of  13,073.60.  On  November  8,  1881,  an 
execution  was  issued  on  the  judgement,  and 
levied  upon  the  property,  which  was  sold  on 
the  execution  November  26,  a  part  to  ,the 
plaintiff  in  execution,  and  the  balance  to 
Wm.  A.  Funk,  both  of  whom  had  actual 
notice  of  the  decree  of  foreclosure.  On  the 
28th  day  of  December,  1881,  the  court  entered 
a  rule  on  Lena  M.  McCauley  and  Wm.  A. 
Funk,  to  show  cause  why  a  writ  of  assistance 
should  not  issue  against  them  on  behalf  of 
the  complainants  in  the  decree  of  foreclosure, 
to  put  tliem  in  possession  of  the  property. 
Lena  M.  McCauley  and  Wm.  A.  Fuuk  ap- 
peared before  the  court,  and  a  hearing  was 
nad,  which  resulted  in  an  order  directing 
the  writ  of  assistance  to  issue.  To  reverse 
this  last  order  a  writ  of  error  was  sued  out  from 
the  appellate  court,  where  the  order  of  the 
circuit  court  was  affirmed,  and  the  plaintiffs 
in  error  have  sued  out  this  writ  of  error  to 
reverse  the  judgment  of  the  appellate 
court. 

This  writ  of  error  was  not  brought.to  reverse 
the  decree  of  the  Superior  Court  of  Cook  County 
wherein  the  chattel  mortgage  was  foredoseq, 
and  a  sale  of  the  property  ordered.  That 
decree  remains  unchallenffed,  so  far  as  this 
proceeding  is  concerned.  The  object  of  this 
writ  was  merely  to  reverse  the  order  of  Decem- 
ber 28,  1881,  which  directed  a  writ  of  assist- 
ance to  issue  against  Lena  M.  McCauley  and 
Wm.  A.  Funk,  to  take  the  property  out  of 
their  possession  and  place  the  same  into  the 
possession  of  the  defendants  in  error,  who 
purchased  under  the  decree  of  foreclosure. 
The  Superior  Court  of  Cook  County,  in  the 
proceedings  to  foreclose  the  mortgage,  acquired 

Jurisdiction  over  the  person  of  the  mortgagor, 
^ames  McCauley,  by  service  of  process  upon 
him,  and  if  the  court  has  jurisdiction  of  the 
subject  matter  of  the  litigation,  the  decree 
rendered  in  the  cause  will  be  binding  and 
conclusive  upon  McCauley,  and  all  persons 
who  claim  title  to  the  property  through  or 
under  him  after  the  bill  was  brought  to  fore- 
close the  mortgage.  We  shall  not  enter  upon 
a  discussion  oi  the  question  whether  a  court 
of  equity  has  jurisdiction  to  decree  a  fore- 
closure of  a  chattel  mortgage,  as  this  court 
has  heretofore  decided  in  ravor  of  the  jurisdic- 
tion, and  the  question  may  be  regarded  as 
settled  in  this  court,-^  at '  least  that  a  court 
of  equity  has  jurisdiction.  Dupuv  v.  Gibson, 
$6  111.  197.  Gaar,  Scott  &  Co.  v.  Uurd,  92  Id. 
315. 

As  the  decree  of  foreclosure  remains  in  full 
force  and  effect,  and  has,  to  a  certain  extent, 
settled  the  rights  of  the  parties,  it  becomes 
important  to  refer  to  the  decree,  and  det^r^ 
mine  what  facts  were  found  therein,  and  what 
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matters  were  determined  and  settled  thereby. 
In  the  decree  it  is,  among  other  things,  found 
that  the  defendants  in  error  obtained  a  lien 
on  the  property  under  the  chattel  mortgage, 
which  was  and  is  paramount.  The  decree 
orders :  ^'  That  on  demand  of  the  master  in 
chancery,  James  MoCauley  permit  him  and 
any  other  person  to  enter  and  inspect  said 
property  on  the  dav  of  sale,  and  that  on  the 
confirmation  pf  such  sale,  and  the  production 
of  the  bill  of  sale  or  conveyance,  the  said 
James  McCauley,  or  other  defendants  who 
may  be  in  possession,  or  any  other  person 
who  shall  have  come  into  possession  of  said 
property,  or  any  part  thereof,  under  anv  of 
the  defendants  to  this  cause  since  the  ^ling 
of  this  bill,  immediately  quit  and  deliver  up 
said  goods  and  chattels  ♦  *  ^  to  the  pur- 
chaser at  said  sale,  without  delay,  and  that 
in  default  thereof  a  writ  of  assistance  may 
issue,  in  accordance  with  the  practice  of  this 
court.'*  Under  the  findinff  of  the  decree, 
when  the  bill  to  foreclose  the  chattel  mort- 
H&ge  was  filed  the  mortgagees  had  a  valid 
lien  on  the  propertv.  Had  a  court  of  equity 
jurisdiction  to  enforce  that  lien  by  proper 
decree,  or  could  plaintiffs  in  error,  pending 
the  proceedings  to  enforce  the  lien,  with  full 
notice  of  the  proceedings,  acquire  a  valid  title 
to  the  property,  and  thus  render  null  a  decree 
of  a  court  of  general  jurisdiction  7 

In  the  discussion  of  this  question.  Story, 
r  vol.  1,  sec.  406,^  says :  "  He  who  purchases 
auring  the  penaency  of  a  suit  is  held  bound 
by  the  decree  that  may  be  made  against  the 
person  from  whom  he  derives  title.  *  * 
Where  there  is  a  real  and  ftiir  purchase,  with- 
out an^  notice,  the  rule  may  operate  hardly ; 
but  it  is  a  rule  founded  upon  a  great  public 
policy,  for  otherwise  alienations  made  aurinff 
a  suit  might  defeat  its  whole  purpose,  and 
there  would  be  no  end  to  litigation,  and  hence 
arises  the  maxim  pendente  lite  nihU  innoventer^ 
the  effect  of  which  is,  not  to  annul  the  con- 
veyance, but  only  to  render  it  subservient  to 
the  rights  of  the  parties  in  litigation.  As 
to  the  riffhts  of  these  parties  the  conveyance 
is  treated  as  if  it  never  had  any  existence, 
and  it  does  not  varv  them.  The  decree  of 
foreclosure  w&s  renaered  November  2,  1881. 
The  execution  under  which  plaintifis  in  error 
purchased  was  not  issued  until  November  8, 
and  the  sale  on  the  execution  was  not  made 
until  November  26,  but  before  the  sale  plain- 
tiff in  error  who  purchased  the  property, 
were  served  with  a  copy  of  the  decree,  and  had 
actual  notice  of  all  the  rights  of  the  mortga- 
gees in  the  property  as  found  and  established 
by  the  decree.  Under  such  circumstances, 
what  right  had  plaintiffs  in  error  to  meddle 
with  the  propertv  ?  They  knew  defendants 
in  error  bad  a  valid  lien  on  the  property,  and 


that  the  property  had  been  decreed  to 
be  sold  in  satisfaction  of  a  valid  debt, 
secured  by  a  prior  lien.  Knowing  these  facts, 
the  purchase  by  them  is  to  be  treated  as  if 
it  never  had  any  existence.  They  had  no 
right  to  attempt  to  obstruct  the  enforcement 
of  a  decree  of  a  court  of  equity,  and  they  can 
take  nothing  by  their  purchase. 

The  judgment  of  the  appellate  court  will 
-be  affirmed.    Judgment  affirmed. 


♦  • » 


XABXB  V.  BTAV. 
{OaH/amia  eh/^preme  OmrL    January  Sl,  1S88.) 

FuavBXS^^Leetae-- Landlord  and  Tenant -^Onver* 
•ion.~A  lessae,  before  the  expiration  of  hie  term, 
erected  a  houee  and  bam  on  the  leased  premises.  At 
the  expiration  of  the  term  a  new  lease  was  taken  of 
the  premises,  without  reserving  the  riffhteoof  tlie  !«< 
see  to  the  buildings  so  erected.  HMj  the  baildingi 
became  fixtures  annexed  to  the  land,  and  oonvenion 
therefor  could  not  be  maintained. 

The  acceptance  of  a  lease  of  the  premisest  Indudiog 
the  buildings,  witiont  any  reservation  of  rij^t,  or 
mention  of  any  claim,  to  tue  buildinscs,  and  ooeaps- 
tion  under  the  new  letting,  are  eqnivslent  to  a  sur- 
render of  the  possession  to  the  landlord  at  the  expi- 
ration of  the  first  term. 

Dwelling  House— Bamu^  In  the  absence  of  snr 
agreement  to  the  contrary,  a  dwelling  house  end 
bam  erected  upon  the  land  ox  his  landlord  l^  a  ten- 
ant, becomes  part  of  the  realty. 

Appeal  from  the  Fifteenth  District  Court, 
San  Francisco. 

Sharpstein,  J. 

By  the  ass^nment  and  specifications  of 
error,  we  are  confined  to  the  consideration  of 
the  simple  question,  whether  the  buildings 
for  the  value.of  which  the  plaintiff  recovered 
judgment  in  this  action,  were  the  personal 
property  of  the  plaintiff  at  the  time  of  the 
alleged  conversion  of  them  by  the  defendant. 

Tne  Pacific  Glass  works,  a  corporation^  was 
the  owner  of  the  premises  upon  which  said 
buildings  were  standing,  and  on  the  18th  day 
of  December,  1867,  executed  a  Uase  of  said 
pVemises  to  one  John  Anderson  for ^  the  term 
of  one  year,  who,  before  the  exi>iration  of  that 
term,  erected  upon  said  premises  the  house 
and  barn  in  controversy.  At  the  expiration 
of  that  term,  said  Paci&c  Glass  Woru  made, 
and  said  John  Anderson  accepted,  another 
lease  of  said  premises,  which  contains  the  fol- 
lowing clause : 

'^  And  at  the  expiration  of  the  said  term, 
the  said  party  ol  the  secqpd  part  will  quit 
and  surrender  the  said  premises  in  as  good 
state  and  condition  as  reasonable  use  and 
wear  thereof  will  permit,  damages  by  the 
elements  excepted,  and  the  said  party  of  the 
second  part  further  covenants  and  agrees  that 
during  the  occupancy  of  the  said  demised 
premises  he  will  not  put,  or  suffer  to  be  put 
thereon,  nor  use  the  same,  or  any  part  theiW, 
nor  the  buildings  thereon,  or  to  be  erected 
thereon,  nor  suffer  the  dame  to  be  used  by  any 
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other  person  or  persons,  for  the  erection  or 
working  of  any  still,  distillery,  apparatus,  or 
appliances  for  the  illicit  or  other  aistillery  or 
manufacture  of  spirituous  or  other  liquors." 

After  that  two  othes  leases  of  the  same 
premises  were  executed  between  the  same 
parties,  for  the  same  rent,  and  on  the  same 
terms  as  that  last  above  mentioned,  differing 
from  that  only  in  dates  and  length  of  terms. 
The  last  of  said  leases  was  dateof  April  15th, 
1875,  and  is  for  the  term  of  two  years.  On 
the  17th  day  of  July,  1875,  Anderson  executed 
what  purports  to  be  a  conveyance  of  the  house 
and  barn  in  controversy  to  the  plaintiff  in 
this  action.  "  At  the  time  of  the  execution 
and  delivery  of  said  convevance,  Annie  Lang- 
stone  waSy^nd  had  been,  K>r  between  two  and 
three  years,  in  occupation  of  the  land,  house 
and  barn  mentioned  in  the  complaint,  as  ten- 
ant of  said  Anderson,  paying  nim  therefor 
durine  that  time  the  monthly  rent  of  125 ; 
and  after  the  execution  of  said  convevance. 
the  plaintiff  duljr  notified  her  thereof,  ana 
thereafter  the  plaintiff  collected  rent  of  her 
therefor,  125  per  month,  for  one  or  two  months, 
and  120  per  month  tnereafter,  until  about 
February,  1876,  one  John  T.  Haley  notified 
her  not  to  pay  any  more  rent  to  the  plaintiff, 
but  to  pay  the  rent  to  Charles  Crocker,  to 
whom,  he,  Haley,  said  the  land  in  the  com- 
plaint described  belonged." 

Annie  Langstone  testified  that  she  paid 
rent  to  the  plaintiff  five  or  six  months,  and 
that  she  then  ceased  paying  rent  to  him  be- 
cause Mr.  Haley  notified  her  not  to  pav  any 
more  rent  to  plaintiff.  After  that  she  '*  paid 
rent  to  D.  W.  Parkhurst,  the  agent."  At 
times  the  defendant,  i.  e.,  when  she  did  not 
have  the  rent  when  Mr.  Parkhurst  called,  she 
had  to  go  to  the  office  and  pay  it  to  the  de- 
fendant. 

On  the  9th  of  March,  1876,  Chester  A  Hyde, 
who  had  a  contract  with  plaintiff  to  remove 
saidbuildinesoffof  said  lot,  went  upon  the 
premises,  and  while  making  preparations  to 
remove  said  buildings,  were  handed  the  fol- 
lowing; 

Sah  Fbangisco,  March  9, 1876. 

"  To  Edmund  Marhj  Mb  emphyei^  Hyde  A 
Chester^  Hovuemoven^  Oieir  Serva/nU  and  Agenta 
— NoTicK :  Yt)u  are  hereby  notified^  i^ot  to 
move,  displace,  or  in  any  manner  disturb  a 
certain  house  situated  on  the  Neuvo  Potrero, 
and  now  occupied  by  Mrs.  Annie  Langstone. 
II  you  fail  to  take  notice  as  above^  and  persist 
in  removing  said  house,  you  will  be  proee- 
outed  aoooraing  to  law. 

"  Chas.  Cbocker, 
r"  By  B.  Ryan,  Agent.^O 

After  receiving  tnis  nothins  more  was  done 
toward  removing  said  buildinffs^  and  the 
^aiDtiffaft^nrara  oonunenced  tbi8  action. 


It  is  contended  that  defendant  had  no  right 
or  authority  to  interfere  with  the  removal  of 
said  buildings.  But  that,  in  our  view  of  the 
case,  is  not  a  material  fact.  If  the  plaintifi 
owned  the  buildings,  and  had  a  right  to  re- 
move them,  no  one  had  a  right  to  interfere. 
If  he  did  not  have  the  right  to  remove  them, 
the  defendant  did  not  by  reason  of  interfer- 
ing in  the  manner  and  to  the  extent  that  he 
is  shown  to  have  interferred,  rendered  him- 
self liable  to  pay  for  the  buildings  as  an  ac- 
tion for  their  conversion. 

If  we  follow  the  case  of  Merritt  v.  Judd  (14 
Cal.  60),  and  Jungerman  v  Bovee  (19  id.  865), 
we  must  hold  that  the  facts  proven  in  this 
case  are  not  sufficient  to  justify  the  finding 
''  that  said  buildings  were  at  the  date  last 
aforesaid  (March  9,  1876),  the  personal  prop- 
erty of  the  plaintiff." 

Nfeither  oT  those  cases  is  distinguishable  in 
principle  from  this  case.  The  earlier  one  cer- 
tainly is  not.  According  to  the  doctrine  of 
those  cases  upon  the  execution  of  a  new  lease, 
the  lessee  *'  is  in  the  same  situation  as  if  the 
landlord,  being  seized  of  the  land,  had  leased 
both  land  and  fixtures  to  him.''  In  that  case 
we  do  not  think  that  any  one  would  claim 
that  the  lessee  could  remove  the  buildings, 
or  that  they  were  not  fixtures  annexed  to  the 
land. 

The  correctness  of  the  doctrine  here  laid 
down  is  dotibted,  or,  more  strictly  speaking, 
denied  in  Kerr  v.  Kingsbury,  39  Mich.  150. 
The  supreme  court  of  Massachusetts,  however, 
in  the  same  year,  1878,  said :  ''  When  the 
same  tenant  continues  in  possession  under  a 
new  lease  containing  different  terms  and  con- 
ditions, making  no  reference  to  the  old  lease, 
reserving  no  rights  to  the  lessee  in  fixtures 
annexed  during  the  previous  term  and  not 
removed  before  its  expiration,  and  containing 
the  covenant  to  deliver  up  the  premises  at 
the  end  of  the  term  in  the  same  condition, 
this  is  not  the  extension  of  or  holding^  over 
under  an  existing  lease;  it  is  the  creation  of 
a  new  tenancy.  And  it  follows  that  what- 
ever was  a  part  of  the  freehold  when  the  les- 
see acceptea  and  began  his  occupation  under 
the  new  lease,  must  be  delivered  up  at  the 
end  of  the  term,  and  cannot  be  severed  on  the 
ground  that  it  was  put  in  as  a  trade  fixture, 
under  a  previous  lease  which  has  expired. 
The  failure  of  the  lessee  to  exercise  his  right 
to  remove  during  the  former  term,  or  to  re- 
serve it  in  his  new  contract,  precludes  him 
from  denying  the  title  of  his  landlord  to  the 
estate  and  the  fixtures  annexed,  which  have 
become  part  of  it.  The  occupation  under  the 
new  lease  is  in  effect  a  surrender  of  theprem- 
ises  to  the  landlord  under  the  old."  (Watriss 
V.  Natioial  Bank,  14  Masw.  571-576.)  And  the 
N^w  York  Court  of  Appeals,  in  Loughran  v. 
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Robs,  (45  N.  Y.  792),  said :  "  A  surrender  of 
the  premisi^s,  after  the  expiration  of  the  lease, 
is  such  an  abandonment  as  vests  the  title  in 
the  landlord.  In  reason  and  principle,  the 
acceptance  of  a  lease  of  the  premises,  includ- 
ing the  buildings  without  ^n^  reservatian  of 
right,  or  mention  of  any  claim  to  the  build- 
ings and  fixtures,  and  occupation  under  the 
new  letting,  are  equivalent  to  a  surrender  of 
the  possession  to  the  landlord  at  the  expira- 
tion of  the  first  term."  And  in  Ewell  on 
Fixtures  (p.  174),  this  is  said  to  be  well 
settled. 

If  that  be  so.  it  logically  follows  that  the 
rights  of  the  plaintiff  and  his  grantor,  Ander- 
son, must  be  viewed  in  the  same  light  as  they 
would  be  if  the  buildings  had  been  erected 
before,  and  had  been  standing  upon  the  land 
at  the  time  of  the  execution  of  the  first  lease; 
or  as  if  the  second,  or  any  subsequent  lease 
had  been  in  fact  the  first.  And  viewed  in 
that  light,  it  is  quite  clear  that  the  buildings 
standing  upon  the  premises  were  part  of  the 
realty,  and  would  have  passed  with  it  by 
deed,*although  not  specifically  mentioned  in  it. 

And  it  appears  by  the  record,  that  prior  to 
the  time  of  tne  alleged  interference  of  the  de- 
fendant with  the  removal  of  said  buildings, 
the  premises  had  been  conveyed  by  Ander- 
son's lessors  to  other  parties. 

There  can  be  no  question  that  in  the  ab- 
sence of  any  agreement  to  the  contrary,  a 
dwelling  house  and  barn  erected  upon  the 
land  of  nis  landlord  bv  a  tenant  would,  when 
so  erected,  be.annexe<f  to  the  realty.  In  Van 
Ness  V.  Packard,  (2  Pet.  137),  Story,  J.,  deliv- 
ering the  opinion  of  the  court,  observed  that 
*'  if  tne  house  was  built  principally  for  a  dwell- 
ing house  for  the  family,  independently  of 
carrying  on  the  trade,  then  it  would  doubt- 
less be  deemed  a  fixture  falling  within  the 
general  rule,  and  immovable." 

We  think  it  quite  clear  that  if  the  conse- 
quence of  taking  a  lease  of  the  premises  after 
said  buildings  had  been  erected  thereon,  was 
to  place  the  lessor  and  lessee  in  the  same 
positions  that  they  would  have  respectively 
occupied  in  the  absence  of  any  former  lease, 
the  nnding  of  the  court  that  said  buildings 
were,  on  the  9th  day  of  March,  lfe76,  the  per- 
sonal property  of  the  plaintiff,  is  not  sustained 
by  the'  evidence,  and  the  judgment  and  order 
appealed  from  must  be  reversed. 

Judgment  and  order  reversed,  and  cause 
remanded  for  new  trial, 


♦  ♦  ♦ 


FBOFLS  v.  PSAB8ALL. 

{Miekigan  Supreme  Court,    February  27,  1S83.) 

GaiMnf  AL  IjAW— Alibi— Burden  of  Proof—As  the  first 
part  of  the  inBtmctlon  in  this  case,  as  to  the  defense  of 
aUbi  set  up  by  the  accused,  was  misleading,  and  it  is 
no^  certain  that  such  portion  was  sufflciently  qualified 


by  the  last  part  of  the  instruction,  it  must  be  consid- 
ered erroneous. 

It  is  not  proper  to  isolate  the  testimony  for  the  de- 
fense, and.  oecause  it  is  not  consistent  with  the  eri- 
dence  for  the  people,  instruct  the  Jury  that  they  should 
weigh  it  with  the  otner  testimony  to  see  whether  the 


defendant's  witnesses  may  not  nave  been  mistaken, 
as  the  jury  would  naturally  Infer  that  the  teatimoDT 
thus  pointed  out  was  suspicious,  and  that  the  peopleVt 
evidence  was  worthy  of  being  used,  and  might  be  used, 
as  a  standard  by  which  to  test  the  truth  of  that  g^ven 
on  the  pari  of  the  defense. 

Exceptions  from  Kent. 

Gravss,  C.  J. 

This  case  comes  up  on  exceptions  before 
judgment.  The  findings  made  by  the  circuit 
judge  on  (he  motion  for  a  new  trial  are  out  of 
place  here.  We  can  do  nothing  with  them. 
The  refusal  to  permit  the  defendant  to  testify 
what  was  sworn  to  by  the  witness  Albee  on 
the  examination  concerning  the  means  for 
identifying  the  defendant  is  of  no  importance. 
The  ruling  affected  nothing.^  The  inquiry 
which  was  rejected  was  immediatelv  foUowea 
by  another  of  the  same  import  and  defendant's 
counsel  was  allowed  to  pursue  the  subject  as 
fully  as  he  wished.  The  case  for  the  people 
was  that  the  theft  was  committed  by  tne  de- 
fendant and  one  Kost  jointly,  and  toe  defend- 
ant adduced  testimony  tenaing  to  show  that 
he  was  not  with  Ko6t,*but  was  at  another  place 
at  the  time.  On  this  subject  the  judge  charged 
as  follows  : 

"  The  defense  insists  and  have  given  evi- 
dence tending  to  show  that  the  respondent 
was  not  in  the  company  of  the  witness  Kost 
on  the  occasion  in  question,  and  was  not  con- 
cerned  in  the  commission  of  the  offense,  if  any 
offense  was  committed.  The  testimony  oflerea 
for  that  purpose  is — First,  the  testimony  of  the 
respondent  himself,  who  denies  the  charge  tn 
loto  ;  and,  second  an  alibi  which  consists  in  prbv- 
ine  that  at  the  time  the  respondent  is  alleged 
to  have  been  in  the  company  with  Koet,  be 
was  elsewhere,  and  hence  could  not  have  com- 
mitted the  offense.  This  defense  if  made  out 
constitutes  a  perfect  defense,  but  as  it  is  in 
conflict  with  the  direct  proof  offered  by  the 
prosecution  you  should  weigh  such  testimony 
m  connection  with  the  other  testimony  in  the 
case,  and  determine  whether  the  witneaeesare 
correct  in  their  statements  as  to  dates,  or 
whether  in  view  of  all  thp  testimony  yon  are 
able  to  say  that  they  are  mistaken. 

''  If,  h6wever,  the  defense  of  an  aUbi  is  made 
out  you  are  to  treat  it  as  conclusive  of  the  in- 
nocence of  the  respondent  and  acquit  him. 

*'  You  must  be  satisfied  of  the  guilt  of  the 
respondent  by  the  proofs  of  the  case  beyond  a 
reasonable  doubt ;  the  law  presumes  him  in- 
nocent until  he  is  proven  guilty." 

The  judge  then  gave  an  exposition  of  the 
term  **  reasonable  doubt,"  to  wnich  no  excep- 
tion was  taken,  and  commented  on  the  eonrse 
to  be  observed  in  estimating  the  testimony  of 
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Kost,  the  alleged  accomplice,  and  followed 
with  this  observation :  ''  You  are  to  consider 
the  whole  case  upon  all  the  testimony,  the  tes- 
timony of  the  prosecution  as  met  or  explained 
by  that  of  theaefense.  and  determine  whether 
you  are  able  to  say  from  such  testimony  that 
there  is  no  reasonable  doubt  that  the  respon- 
dent is  guilty  as  charged." 

Two  objections  are  preferred  against  the 
charse : 

1.  That  it  conveyed  the  idea  that  absence 
of  the  defendant  from  the  theater  of  the  crime 
was  something  that  must  be  affirmatively 
made  out  by  the  defense  and  that  a  reasonable 
doubt  of  his  presence  would  not  warrant  an 
acquittal. 

The  case  in  this  aspect  of  it  bears  consid- 
erable resemblance  to  Sullivan  v.  People,  31 
Mich.  1.  In  that  case  the  portion  of  the  charge 
relating  to  the  defense  ofcuibi  was  misleading ; 
but  the  court  concluded  that  a  later  portion 
was  sufficient  to  correct  any  misconception 
which  might  have  resulted  without  it.  This 
case  presents  a  similar  question  of  construc- 
tion. Conceding  as  I  think  we  should  that 
the  portion  of  this  charge  first  quoted  would 
if  not  qualified  be  open  to  the  objection  urged 
against  it,  it  remains  to  see  whether  the  sub- 
sequent instruction  above  Quoted  must  be 
deemed  to  have  removed  the  aifficulty  and  to 
have  left  the  jury  with  proper  impressions  on 
the  subiect.  In  Sullivan's  case  both  portions 
of  the  charge  were  more  pointed  and  oecisive. 
and  the  character  of  the  expressions  woula 
lead  one  to  feel  more  certain  in  that  case  than 
in  this  that  the  second  statement  was  under- 
stood by  the  jury  as  qualifying  the  first. 

Upon  the  Whole  if  the  result  here  depended 
QXk  it  I  should  hesitate  to  say  that  the  jury 
could  not  have  been  misled. 

2.  The  second  objection  is  that  it  was  a  mis- 
direction to  pick  out  the  testimonv  submitted 
by  the  defense  to  show  that  the  defendant  was 
not  present  and  could  not  have  participated 
in  the  offense,  and  to  instruct  the  jury  to  sub- 
ject it  to  the  test  specified.  I  think  this  point 
18  well  taken.  The  charee  isolated  this  testi- 
mony for  the  defense,  ana  because  it  was  not 
consistent  with  the  evidence  for  the  people 
thelury  were  told  that  they  should  weigh  it 
witn  the  other  testimony  to  see  .whether  the 
defendant's  witnesses  were  not  mistaken. 
Tbis  discrimination  and  the  ground  of  it  were 
disparaging,  and  it  was  a  natural  inference 
that  the  circuit  judge  regarded  the  testimony 
thus  pointed  out  as  suspicious.  But  this  is 
not  all.  The  charse  was  an  indirect  but  evi- 
dent instructioii  that  the  people's  evidence 
was  worthy  of  being  used  and  mieht  be  used 
as  a  standard  bv  which  to  test  the  truth  of 
that  given  on  this  subject  on  the  part  of  the 
defense.    For  this  reason  I  think  the  convic- 


tion should  be  reversed  and  the  court  advised 
to  give  the  defendant  a  new  trial. 

Marston,  J. 

While  it  may  not  be  entirely  clear  that  the 
circuit  judge  intended  this  charge  to  have  th)9 
effect  given  it,  jret  the  jury  may  have  taken  a 
somewhat  similar  view  and  been  misled 
thereby,  and  as  in  a  criminal  case  the  respon- 
dent should  have  the  benefit  of  the  doubt,  I 
concur  in  the  conclusion  arrived  at  by  the 
chief  justice.  Cooley,  J.,  concurred. — Jv.  W. 
JReporier, 


♦  •♦ 


BOBB  v.  8HBPABD. 

{Miehigan  Supreme  Oourt.    Febraary  27, 1883.) 

EviDBNOB— £Moppe{.~If  a  defeudant  upon  inquiry 
said  that  she  was  tne  owner  of  a  dog  that  had  bitten 
plaintiff,  she  would  not  thereby  be  estopped  from  de- 
nying the  ownership  of  the  d<M^  unless  she  knew  that 
the  inquinr  was  made  with  reference  to  ascertaining 
who  was  liable  for  the  injury  sustained.  No  error  ap- 
pearing in  the  instructions  of  the  court  the  judgment 
in  this  case  should  be  affirmed. 

Error  to  Bay. 

Marston,  JI 

This  action  was  brought  to  recover  damages 
which  the  plaintifif  sustained  in  consequence 
of  being  bitten  by  a  dog  which  it  is  alleged 
was  kept  by  the  defendant.  The  plaintiff  re- 
coverea  a  judgment  and  two  errors  are  assigned 
in  this  court  as  reason  for  a  reversal. 

1.  That  the  court  erred  in  the  instructions 
given  the  jury  as  to  what  would  be  sufficient 
to  show  that  the  defendant  while  not  the 
owner,  might  be  considered  as  the  keeper  (^ 
the  do^. 

Taking  all  that  was  said  upon  the  subject 
the  iury  could  not  have  found  that  this  de- 
fenaant  was  the  keeper  of  the  dog.  The  oourt 
distinctly  said  that  there  was  no  evidence  in 
the  case  to  show  that  the  defendant  did  keep 
the  dog,  but  on  the  contrary  that  the  dog  be* 
longed  to  her  husband,  or  at  all  events  that 
he^was  the  keeper  of  the  dog,  and  that  under 
the  evidence  the  defendant  would  not  be. 

2.  It  is  said  the  court  erred  in  charging  the 
jury,  that  if  on  the  dav  the  plaintiff  was  in- 
jured, he  inquired  of  the  defendant  as  to  the 
•ownership  of  the  dog  and  was  informed,  in  re- 
ply thereto  that  the  dog  belonged  to  her,  and 
that  the  plaintiff  in  reliance  upon  such  infor- 
mation brought  this  action,  the  defendant  on 
the  trial  would  be  estopped  from  denyine  the 
fact  on  the  trial.    The  court  instructed  the 

1*ury  she  could  only  be  so  estopped,  in  case  she 
[new  that  the  inquiry  wasmaae  with  reference 
to  ascertaining  who  was  liable  for  the  injury 
sustained.  We  are  of  opinion  that  no  error 
was  committed  in  so  instructing  the>  jury,  and 
that  the  case  comes  within  what  was  said  bv 
this  court  in  Meister  v.  Bineyj  24  Mich.  440. 
There  was  evidence  tending  to  brin^  this  case 
within  the  rule  laid  down.  The  judgment 
wiU  thw\refore  be  affirmed  with  costs. 
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BeeK  FJebiceg. 


The  American  Deciaums,  Vol.  42.  Compiled  and 
annotated  by  A.  C.  Freeman.  San  Fran- 
cisco :  A.  L.  Bancroft  &  Co.  1883. 

Valuable  collections  of  authorities  are  found 
following  the  report  of  standard  and  impor- 
tant cases,  as  follows : 

Liability  of  Common  Carriers  for  Articles 
kept  in  Custody  of  Passenger,  Tower  v.  Utica 
&c,  R.  R.  Co.,  pages  86,  39.    (7  Hill  47). 

Civil  Liability  of  Military  and  Naval  Offi- 
cers for  Acts  done  Under  Color  of  Military  Au- 
thority, Wilson  V.  McKenzie,  pages  61,  59. 
(7  aill  95.) 

Landlord  and  Tenant,  (very  full  and  val- 
uable), Stedman  v.  Mcintosh,  pages  122,  140. 
(4  Iredill  L.  291.) 

Definition  of  Warehouseman's  Lien,  Stein- 
man  o.  Wilkins,  pages  254,  26L  (7  W.  &  S. 
466). 

Liability  of  Trustees,  Executors,  etc.,  for 
acts  and  default  of  Co-trustees,  Co-executors, 
etc.,  Jones' Appeal,  pages  282,  293.    (8  W.  k 

8.143). 

Certificate  of  Deposit  not  negotiable,  O'Neill 
«.  Bradford,  pages  574,  579.  [l  Pinney  390). 

Vendor  and  Vendee,  Horton  v.  Smith,  pages 
628,  634.  (8  Ala.  73). 

Shie  Supveme  Gsurt  Report. 

H<w.  W.  W.  JomnoKt  OkUf  AaKet. 


HoR.  OaoiaB  W.  XoIltaivb. 
Hov.  Joor  H.  DoTU. 


JftdMi 


BOU,  JOBM  W.  OKIT. 

Hon.  WiuiiiM  H.  UrfOM. 


OolumttiB,  OMo^  April  8,  1888. 
RECORD  OF  NEW  CASES  FILED. 

No.  1288.  Pitta,  Grahnm  A  Co.  et  al.  v.  WelU  A 
Dunn  et  al.  Error  to  the  District  Court  of  ^^ImhlDg- 
ton  Comity*  Cliamberlaiii  A  Hamilton,  R.  K.  Shaw 
for  plaintiffli. 

1240.  The  Pittaburgh  A  Lake  Erie  R.  R.  Co.  v.  A. 
Cannlng^Q  A  Son.  Error  to  the  District  Court  of 
Mahoning  County.    John  H.  Clarke  for  plain titfs. 

1241.  Molntire  Street  Ry.  Co.  v.  Benjamin  Bolton. 
Error  to  the  District  Court  of  Muskingum  County. 
F.  H.  Southard  for  plaintiflli ;  Evans  A  Beard  for  de- 
fendant. 

1242.  John  M.  Lemmon  v.  Ralph  P.  Buckland.  Er- 
ror to  the  District  Court  of  Ottawa  County.  J.  M. 
Lemmon  for  plaintiff ;  R.  P.  A  J^.  S.  Buckland  for  de- 
fendant. 

1248.  William  McHugh  v.  The  State  of  Ohio.  Error 
to  the  Court  of  Common  Pleas  of  Hamilton  County. 
8.  P.  Hunt,  Dttstln,  Diehl  A  McCarthey  fof  plaintiff;. 
Qeo.  K.  Nash,  Atty.  Gen.  for  defendant. 


1244.  William  C.  Speaker  v.  Harmon  B.  Dorwart. 
Error  to  the  Dintrict  Court  of  Columbiana  County. 
J.  W.  A  H.  Morrison  for  plaintiff;  W.  A.  Niobols, 
W.  J.  Jordan  for  defendant. 

1245.  Ohio  ex  rel  John  P.  Oflrlevee,  Auditor,  Ac,  v. 
W.  S.  Capellar,  and  re.  Mandamus.  Geo.  K.  Nash, 
Atty.  Gen.,  for  plaintiff. 

1246.  John  K.  Flickinffer  et  al.  v.  William  Smith  et 
al.  Error  to  the  District  Coutt  of  Butler  County. 
S.  J.  Gard  and  N.  E.  WarwiciL  for  plaintiib. 

1247.  Ceorge  D.  Newhall  et  al.  v.  Anthony  M.  Dob- 
myer.  Error  to  the  District  Court  of  Hamilton 
County.  Sage  A  Hinke  for  plaintiffli ;  Andrew  P. 
Ward  for  defendant. 

1248.  Evans  A  Krlmmel  v.  The  Pittaburgb,  Cincin- 
nati and  St.  Louis  Railway  Co.  Error  to  tne  District 
Court  of  Pickaway  County.  Page  A  Abemethy  for 
plaintiff;  John  S.  Braaee  for  defendants. 

1249.  Mary  J.  Hickman  v,  Henry  J.  Hickman.  Er- 
ror to  the  District  court  of  Hamilton  Countv.  Lloyd 
and  Tbft  for  plaintiff;  J.  F.  Baldwin  for  defendant. 

1250.  Elmer  Frost  v,  A.  N.  Parr  et  al  Admr., 
Ac  Error  to  the  District  Court  of  Portage  County. 
S.  H.  Nichols,  Day  A  Conant  for  plainUff ;  W.  B. 
Thomas  for  defendahta. 

1251.  William  A.  Neil  v,  Mary  L.  Neil.  Error  to 
the  District  Court  of  Franklin  County.  Harrison, 
Olds  and  Marsh  for  plaintiff;  George  L.  Convene, 
C.  N.  Olds  for  defendant. 

1252.  Daniel  Duel  v,  Thomas  Lee  et  al.  Error  to 
the  District  Court  of  Carroll  County.  McCoy,  Taylor 
A.  P.  Mortland  for  plaintiff;  C.  A.  Sbober  for  defend- 
ant. 

ASSIGNMENTS  FOR  ORAL  ARGUMENT. 

Wedne9dayf  April  11. 

27.  John  Erwin  «.  F.  W.  Pelton,  Treasurer,  e(a« 
et  al.  Error  to  the  District  Court  of  Cuyahoga 
County. 

Friday^  April  18. 

48.  James  Secor,  et  al.  v,  Samuel  B.  Witter,  et  aL 
Error  reserved  in  the  District  Court  of  Luoas 
County. 

44.  John  Lonffbrake,  et  al. «.  John  Shaff.  Error 
to  the  District  Court  of  Licking  County. 

Tuesday  t  April  17. 

1214.  William  Diloher  v.  The  State  of  Ohio.  Error 
to  the  Court  of  Common  Pleas  of  Athens 
County. 

Wednesday,  April  18. 

40.  Simon  and  Elisabeth  Bayer  v.  Edward  B. 
Clark.  Error  to  the  District  Court  of  Pickaway 
County. 

56.  Thomas  Lovell  «.  Stephen  M.  Wentworth. 
Error  to  the  District  Court  of  Hamilton  County. 

Friday  t  April  20. 

59.  Lucian  M.  Chaflfee,  Assignee,  etc,  v.  First  Na- 
tional Bank,  of  Ravepna.  Error  to  the  District 
Court  of  Portage  County. 

67.  Pittsburgh,  Cincinnati  A  St.  Louis  Railway 
Company  v.  William  Howard.  Error  to  the 
District  Court  of  Clinton  County. 

Wednesday,  April  25. 

75.  Joseph  Donley  V.  Liberty  Improvement  Bank 
et  al.  Error  to  the  District  Court  of  Ooahoctoa 
County. 

79.  Levy  N.  Yearly  ei  al.  v.  Joseph  P.  Long  et  aL 
Error  to  the  IHstriot  Court  of  Licking  Ooonty. 
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5Fhe  9hi®  Iiaw  JewPnaL 


ColtlmbuSy  0.,  April  14,  188S. 


As  will  be  seen  by  mention  elsewhere  the 
supreme  court  commission  judges  have 
been  appointed,  and  as  provided  by  the  law 
creating  the  commission  will  open  court  on 
the  seventeenth  of  April. 

We  will  extend  the  time  of  the  blue  cir- 
cular from  April  5  to  April  17,  to  give  those 
of  our  subscribing  friends  who  so  desire  the 
benefits  ofiered  thereby.  Those  who  have 
not  yet  responded,  will  consult  their  most 
material  interests  by  sending  their  orders 
at  once. 


♦  ♦♦ 


A  correspondent  in  London,  0.,  who  re- 
ceives the  Cincinnati  Weekly  Bvlktin  regularly, 
notwithstanding  the  fact  that  he  not  only 
refused  to  subscribe  for  the  same  but  has 
repeatedly  returned  it  to  the  post  office  as 
"refused,"  informs  us  that  that  delectable 
illustration  of  typographical  errors  wails 
dismally  over  the  fact  that  we  have  pur- 
chased  and  propose  to  sell  vols.  88  and  89  of 
the  Ohio  State  Reports.  We  have  searched 
our  city  to  find  a  copy  of  the  above  named 
concern,  but  failed  from  the  fact  that  but 
one  copy  comes  to  this  city — ^ai  we 
have  been  informed — ^and  that  a  com- 
plimentary— as  if  it  were  a  compliment  to 
send  that  thing  to  anybody — ^which  had 
been  consigned  as  usual  to  the  waste  basket 
without  reading.  We  can  therefore  only 
notice  the  matter  generally.  It  is  true  that 
we  have  purchased  the  exclusive  right  to 
handle  the  volumes  named  and  propose  to 
de  so.  We  will  sell  them  to  our  subscribers 
at  cost  exactly,  or  less,  if  we  choose,  and  to 
all  others  at  |2.00.  And  we  would  like  to 
know  what  our  disgruntled  friend  is  going 
to  do  about  it.  We  shall  keep  the  volumes 
on  sale  as  the  law  directs,  where  any  lawyer 
in  the  state  can  get  them  at  the  lawful 
price,  and  we  shall  have  no  trouble  or  mis-* 


understanding  with  lawyers.  Small  dealers, 
small  publishers,  and  small  pettifoggers 
may  wince  when  we  wring  their  withers, 
but  of  such  we  take  no  account.  We  may 
as  Well  add  that  Jahn,  the  alleged  proprie- 
tor of  the  Cincinnati  Law  Bulletin^  boasts 
that  "Meester  TeWitt  always  dakes  de 
opeenyuns  ofe  de  gourt  house  mit  him  unt 
makes  his  vife  write  de  coppies  for  de  Pul- 
latin  pefore  dot  Law  Chuknal  mans  is  per- 
mit to  see  one  leetle  wort  ofe  dem,  pecause 
I  pays  him,  you  see."  We  protest  that 
this  is  a  base  libel  on  Mr.  DeWitt,  as  any- 
one ean  find  by  applying  to  that  gentleman. 


» <  ♦ 


P&ACTIOS,  BVLS  07  COVBT. 

An    important   question  of   practice  was 

lately  decided  by  the  Supreme  Court  of  Illinois. 
A  rule  of  the  circuit  court  required  that 

when  time  was  allowed  to  file  a  bill  of  excep* 

tions,  that  the  original,  or  a  copy,  should  be 

left  with   the  opposite  counsel  for  four  days 

before  it  was  presented  to  the  judge,  and  that 

five  days  notice  must  be  given  when  it  was 

to  be  presented  in  vacation. 

In  term  time  an  order  was  made  giving  till 
January  1, 1882,  to  prepare  and  pi^sent  a  bill 
of  exceptions,  and  on  December  27, 1881,  no- 
tice was  served  that  the  bill  was  to  be  pre- 
sented on  the  first  of  January,  but  no  copy 
was  served  nor  the  original  left  with  oppose 
ing  counsel. 

Upon  objection  being  made,  the  judge  re- 
fused to  sign  the  bill,  and  upon  a  petition  for 
mandamus  being  filed  in  the  supreme  court 
to  compel  the  circuit  court  judge  to  allow  and 
sign  the  bill  of  exceptions,  the  writ  was  re- 
fused. The  court  held  that  while  such  rulid 
was  in  force,  and  no  extension  of  the  time 
asked  in  which  to  present  the  bill,  the  judge 
was  justified  in  refusing  to  sign  the  bill. 


# » » 


The  clerk  of  the  supreme  court  says  that 
on  account  of  the  coming  session  of  the  su* 
preme  court  commission,  all  causes  under 
No.  225  should  be  prepared  at  once,  in 
order  to  guard  against  possible  surprise. 

In  order  to  secure  prompt  and  correct 
printing  of  briefs,  they  should  be  sent  to 
this  office.  We  read  proofs^  verify  citations 
and  guarantee  satisfaction. 
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TALIDITT  07  OITT  BOVDS. 

We  publish  in  this  Dumber  a  decision  of 
Judge  Wright,  of  the  Champaign  County 
Court  of  Common  Pleas,  which  is  of  such 
fireneral  importance  that  its  length  will  be 
excused  by  our  readers.  We  have  been 
favored  by  the  counsel  for  defendant/ 
Messrs.  West,  Walker  &  West,  of  Belle- 
fontaine,  with  a  copy  of  their  brief,  which 
contains  an  exhaustive  discussion  of  the 
subjects  treated  in  the  opinion  and  shall  be 
glad  to  give  a  synopsis  of  the  points  iiud 
authorities  cited,  as  soon  as  we  can  find 
time  to  make  an  abstract  of  it,  as  it  is  too 
long  to  insert  in  full. 


^  ♦  ♦ 


SirPBEKB  COVBT  COMlOniOV. 

On  Thursday  of  last  week  the  following 
named  gentlemen  were  nominated  by  the 
Governor  as  members  of  the  commission, 
and  were  at  once  unanimously  confirmed  by 
the  senate  without  the  formality  of  a  refer- 
ence :  M.  M.  Oranger,  of  Zanesville ;  George 
K.  Nash,  of  Columbus ;  F.  J.  Dickman,  of 
Cleveland ;  Charles  D.  Martin,  of  Lancas- 
ter ;  John  McAuley,  of  Tiffin. 
'  The  first  three  are  republicans,  and  the 
last  two  democrats. 

It.  is  very  probable  that  from  the  large 
number  of  applicants  none  more  acceptable 
to  the  bar  at  large  could  be  chosen.  The 
reputation  of  all  the  members  is  as  wide  as 
the  state,  and  we  have  no  doubt  that 
the  supreme  court  will  not  only  be  re- 
lieved, but  that  the  opinions  of  the  commis- 
sion will  be  entitled  to  respect  as  authority. 

The  commission  will  i)egin  its  work  on 
the  17th  inst. 


Reported  Cages. 


-•-♦> 


SLBXPHrG-CAB  C0MPAVIX8. 

In  the  recent  case  of  Nevin  v.  The  Pull- 
man Company  the  supreme  court  of  Ill- 
inois has  decided  that  sleeping-car  com- 
panies are  common  carriers,  and  subject  to 
liabilities  as  such. 

This  decision  is  of  importance,  as  it  will 
place  such  companies  under  the  supervision 
of  the  legislature  as  to  rates  of  fare  and 
other  matters. 


SVLUTAV  ▼.  THB  OITT  OV  VIBATA. 


Oounty  {Ohio)  Qmmum  JRfoot.) 

MuinoiPAL  Bonds—  Wlken  OommerekU  iYm«r.— WImd 
a  bond  pajportlng  to  be  the  bond  of  a  otty  fails  to 
redte  any  ordinanoe  aathorising  ita  iaioe,  it  ia  not 
oommenaal  i>aper. 

Whxm  Void  nr  Hands  of  i^ubchasbb.— When  soch 
a  bond  baa  been  frandulently  iesoed  by  the  cityderk, 
without  anthority,  and  no  ordinanoe  has  been  pea eed 
anthoriiing  its  issue,  and  the  bond  eontains  no  recital 
to  that  eireot,the  bond  is  void  in  the  hands  of  an  inno- 
cent purchaser. 

EsTOPPKL.— The  city  is  not  estopped  from  defend- 
ing sfcainst  an  interest  coupon  on  such  bond  by  rea- 
son of  haying  paid  prior  coupons. 

liviDXNCB.— The  court  finds  that  it  was  not  proTsn 
that  the  money  for  the  bond  had  been  receiTod  by  the 
city. 

Wright,  J. 

The  action  in  this  case  is  founded  upon 
three  interest  warrants  or  coupons,  numbered 
4,  6  and  6.  attached  and  belonging  to  an  Ur- 
bana  citv  bond,  a  copy  of  which  is  attached  to 
and  made  a  part  of  the  petition.  A  copy  of 
said  bond  and  one  coupon  (all  being  alike)  is 
is  as  follows : 


$600.00 


BOND. 
BIGHT  FEB  CBNT.  BOND. 


No.  5. 


The  State  of  Ohio,  Chamfaign  Ck)UNTY ; ) 

The  City  of  Ubbana.  j 

The  council  of  the  incorporated  city  of  Ur^ 
bana,  Ohio,  do  hereby  acKnowledee  to  owe 
or  bearer  five  hundred  dollars,  paya- 
ble at  the  treasurer's  office  of  said  city  on  the 
first  day  of  April,  1888,  with  interest  thereon 
at  the"  rate  of  eight  per  cent,  per  annum, 
payable  semi-annually,  on  the  nrst  days  of 
April  and  October,  on  the  presentation  of  the 
proper  interest  warrants  at  said  treasurer's 
office ;  and  for  the  payment  of  the  said  prin- 
cipal sum  and  of  the  interest  thereon,  the 
faith  of  said  city  is  hereby  pledged  with  suffi- 
cient taxes  to  be  levied  on  all  the  taxable 
property  of  said  citv. 

In  testimony  whereof,  the  council  of  the 
city  of  Urbana  have  caused  this  certificate  to 
be  signed  by  the  president  of  the  city  council, 
and  attested  by  the  city  clerk,  and  his  seal  at- 
tached, this  first  day  of  Mav,  1878. 

B.F.Dixon, 
President  of  Qity  Council. 
fCity  Clerk,  City)     .....  L.C.Hovby, 
1    of  Urbana,  O.    J    ^^^®^-         City  Clerk. 

INTEREST  WABRANT. 

Interest  Warrant  No.  4.  On  the  first  day 
of  April,  1880,  the  treasurer  of  tlie  city  of  Ur- 
bana, Ohio,  will  pay  the  bearer  twenty  dollars 
for  interest  on  bond  No.  $. 

Urbana,  0.,  May  1, 1878. 

L.  C.  HOVET, 

City  Clerk. 
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The  petitiOB  then  avers  that  the  plaintiff 
purchased  said  bond  and  coupons  in  the  due 
course  of  trade  for  a  full  Und  valuable  consid- 
eration, without  the  knowledge  of  any  defense 
thereto :  that  said  city  of  Urbana  received  the 
money  lor  which  said  bond  was  sold,  and  has 
regularly  paid  said  interest  warrants  on  said 
bond  as  they  respectively  matured  up  to  the 
first  day  of  April,  1880.  and  has  ever  since  the 
date  of  said  bond  levied  and  collected  taxes  for 
the  payment  of  said  interest  warrants,  and 
many  other  similat  bonds;  that  said  interest 
warrants  Nos.  4,  5  and  6  were  duly  presented 
for  payment  and  the  same  was  remsed,  and 
that  $60.00  and  interest,  Ac.  are;  due  thereon, 
for  which  judgment  is  asked. 

Without  demurring  thereto  defendant  an- 
swered, admitting  its  corporate  capacity,  the 
plaintiff's  ownership,  the  demand  and  non- 
payment, and  denies  each  and  every  other 
allegation. 

The  second  defense  was  "  that  the  alleged 
execution,  issue  and  putting  in  circulation  by 
the  defendant,  or  by  its  authoritv,  of  the  said 
bond  and  coupons,  is  not  true,  ^.,"  but  this 
defense,  on  motion,  was'stricken  from  the  an- 
swer by  his  honor  Judge  Warnock,  because 
the  same  was  put  in  issue  by  the  general  denial. 

The  third  defense  consisted  in  averring  that 
the  alleged  bond  and  coupons  were  without 
any  consideration  inuring  to  the  defendant, 
and  without  its  consent,  falsely  and  fraudu- 
lently made  and  put  in  circulation  by  one  L. 
C.  Hovey.  The  answer  prays  for  a  surrender 
and  cancellation  of  saia  bond  and  coupons, 
and  other  proper  relief. 

The  plaintiff  by  reply  denies  all  the  aver- 
ments of  the  third  defense ;  and  further,  that 
defendant  received  and  kept  the  proceeds  and 
benefits  of  said  bond,  and  nas  regularly  paid, 
as  they  matured  all  of  said  interest  warrants 
as  they  respectively  matured,  up  to  April, 
1880,  an(|  has,  ever  since  the  aate  of  said 
bond,  levied  and  collected  taxes  for  the  pav- 
ment  of  such  interest  warrants  on  said  bonds, 
and  similar  bonds,  and  by  the  officers  ana 
agents  of  said  city  nas,  ever  since  the  date  of 
said  bond,  d^c,  represented  to  the  public  that 
th^  were  all  le^al,  valid  and  binding,  &c., 
ana  during  all  said  time  said  bond  and  cou- 
pons, and  many  other  similar  ones,  were  pub-, 
licl^  sold  in  the  market  and  always  passed  as 
valid,  all  of  which  said  city  and  the  inhabi- 
tants thereof  and  tax  payers  and  officers  well 
knew  and  sanctioned  ana  approved;  and  dur- 
ing said  time  said  city  and  its  officers  bought 
and  sold  said  bonds  and  represented  them  as 
valid,  and  never  attempted  to  enj6in  the  is- 
suing of  said  bond,  or  the  payment  of  the  in- 
terest thereon. 

The  parties  waived  a  jury  and  agreed  to 
submit  all  issues  of  fact  to  the  court. 


Thereupon  the  plaintiff  offered  the  deposi- 
tion of  L.*  C.  fiovey  and  sundry  witnesses  to 
sustain  the  averments  of  his  petition,  to  all 
of  .which  defendant  by  counsel  objected,  and 
also  objected  to  the  giving  bf  any  evidence  in 
support  of  the  petition  or  any  averment 
thereof,  on  the  ground  that  '^  the  same  was  in- 
sufficient in  law." 

This  objection  was  overruled,  and  I  am  now 
asked  to  review  this  decision. 

The  defect  in  the  petition  complained  of  is 
stated  by  the  defendant  to  be  the  want  of  an 
averment  of  the  purpose  for  which  and  under 
what  ordinance  issued,  as  provided  by  Sec. 
664  of  Municipal  Code  of  1869,  and  subsequent 
amendments.  That  the  lack  of  such  an  aver- 
ment unless  supplied  by  recitals  in  the  bond, 
a  copy  of  which  is  made  apart  of  the  petition, 
it  is  so  defective  as  to  make  out  no  cause  of 
action.  In  support  of'  this  I  am  referred  to 
Knox  Co.  t;.  Aspinwall,  21  Howard  539;  Tread- 
well  V.  Commissioners,  11  O.  S.  183,  and  Hop- 
per V.  Town  of  Covington,  6  Law  BuUeton  730. 

It  is  sufficient  to  say  of  the  first  two  author- 
ities named  that  the  points  decided  came  up 
on  the  evidence  and  not  on  a  demurrer  on 
petition. 

The  Town  of  Covington  case  decided  by 
Judge  Gresham,  6  Law  BuUeton  730,  supra,, 
seems  to  present  this  point  squarely.  But  the 
reason  given  in  that  case  for  sustaining  the 
demurrer  to  the  petition  was  that  the  bond 
sued  on  contained  no  recitals  af  the  prerequi- 
site steps  being  taken,  as  required  by  statute, 
and  hence  was  not  commercial  paper.  From 
this  I  infer,  that  under  the  rules  of  practice 
governing  that  court  the  instrument  sued 
upon  must  either  show  upon  its  face  that  it 
is  commercial  paper  or  if  so  deficient  it  must 
be  supplied  by  averment. 

By  Section  5,086  of  our  Revised  Statutes, 
it  is  provided  that  a  petition  containing  a 
copy  of  an  instrument  for  the  unconditional 
payment  of  money  is  only  sufficient  without 
further  averment  other  th^n  there  is  a  sum 
due  &c.,  thereon ;  and  this  is  the  rule  whether 
the  paper  is  what  is  denominated  commercial 
paper  or  not. 

It  certainly  will  not  be  denied  but  that  the 
bond  sued  upon  in  this  case  is  an  "  instru- 
ment for  the  unconditional  payment  of  money 
only,"  upon  its  face.  I  am  therefore  still  of 
the  opinion  that  the  petition  makes  out  a 
prima  facie  case. 

The  issues  raised  by  the  pleadings  are 
these : 

First :  That  the  bohds  and  coupons  were 
falsely  and  fraudulently  issued  by  one  L.  C. 
Hovey,  without  authority  of  the  defendant. 

Second:  Estoppel,  or  ratification  by  the 
defendant. 

Let  us  examine  these  in  their  order. 
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1.  First  then,  were  the  bond  and  coupons 
executed  and  issued  by  the  authority  of  the 
defendant  ?  There  is  no  ordinance  or  resolu- 
tion of  cou^lcil  upon  the  town  records  author- 
izing it.  From  October  4,  1875,  up  to  and 
including  June  3,  1878.  there  are  but  two 
entries  upon  the  records  with  reference  to 
bonds  and  these  are  as  follows,  to-wit : 

"  May  22,  1876.  The  finance  committee 
recommended  the  re-issue  of  bonds  sufficient 
to  cover  the  amount  redeemed  March  and 
April  of  the  present  year,*not  to  exceed  $12,- 
(XX).  for  whicn  no  provision  was  made  to  re- 
deem. On  motion  the  recommendation  was 
adopted." 

"  June  3,  1878.  Upon  motion  the  finance 
committee  was  authorized  to  re-issue  $6,500.00 
bonds  of  the  city  now  past  due.'' 

The  bond  in"  suit  was  issued  May  1, 1878, 
over  a  month  previous  to  the  adoption  of  the 
last  motion,  viz:  June  3,  1878,  and  the  evi- 
dence fails  to  show  that  it  was  included  and 
is  a  part  of  the  $6,500.00.  But  it  does  show 
that  the  bonds  for  the  $6,500.00  were  sold  by 
John  Helps,  chairman  of  the  finance  com- 
mittee, iind  the  proceeds  placed  in  the  treas- 
ury by  him.  Plaintiff's  Dond  was  not  one  of 
these. 

But  plaintiff  contends  that  there  is  no 
statute  or  law  requiring  the  council  of  a  mu- 
nicipal corporation,  as  a  condition  precedent, 
to  pass  either  resolution  or  ordinance  before 
it  can  issue  bonds ;  and  refers  to  Municipal 
Code  ori869,  and  amendments  thereof,  in  vol- 
umes 67  and  70  0.  L.,  pages  85  and  5  respect- 
ivelV;  and  the  Municipal  Code  of  1^78. 

The  Municipal  Code  of  1878  was  adopted 
May  14  of  that  year,  thirteen  days  after  this 
bond  wa%  issued. 

.  The  law  in  force  at  the  time  the  bond  was 
issued  is  found  in  volume  73  O.  L.,  page  125, 
section  97,  wherein  it  is  provided  that  ''  no 
contract,  agreement  or  obligation  shall  be  en- 
tered into,  except  by  an  ordinance  or  resolu- 
tion of  the  council,  or  any  appropriation  of 
money  for  any  purpose  be  made  except  by  an 
ordinance ;  and  the  power  of  authority  to  make 
a  contract,  agreement  or  obligation  to  bind 
the  corporation,  or  to  make  an  appropriation 
shall  not  be  delegated.  And  every  contract, 
agreement  or  obligation,  i^nd  every  appropri- 
ation of  money  made  contrary  to  the  provis- 
ions of  this  section  shall  be  void  as  against 
the  corporation^  but  binding  on  the  person 
or  persons  making  it." 

This  provision  of  the  statutes  was  incorpo- 
rated in  Code  of  1878, 75  0. 8.,  200  and  201,  and 
Revised  Statutes,  section  1693,  with  some  ad- 
ditions. 

It  is  suggested  by  counsel  tot  plaintiff,  how- 
over,  thitt  this  section  is  merely  directory, 
and  not  mandatoty.    But  this  law  mak^s  all 


obligations  void,  not  provided  for  by  ordi- 
nance or  resolution  of  council,  and  how  it  can 
be  maintained  that  -such  statute  is  directory 
only,  the  court  is  unable  to  discern,  when  it 
oomes  squarely  within  the  test  conceded  bj 
plaintiflrs  counsel,  viz:  that  '^a  statute  is 
mandatory  when  the  failure  to  comply  with 
its  provisions  renders  the  act  void." 

It  is,  therefore,  in  the  opinion  of  the  court, 
essential  to  the  validity  of  a  municipal  bond 
that  it  be  issued  upon  the  <authorit7  of  an 
ordinance  or  resolution  lawfully  passed. 

Whether  it  is  necessary  to  have  record  evi- 
dence alone,  to  prove  the  lawful  adoption  (tf 
an  ordinance  or  resolution,  it  is  not  necessary 
to  decide,  as  there  \s  no  evidence  showing 
that  an  ordinance  was  actually  passed  as  pro- 
vided by  law,  authorizing  the  Dond  in  suit, 
and  by  inadvertance  was  not  placed  on  the 
record.  The  defense  that  the  Dond  and  ca- 
pons were  issued  without  lawful  authority  is 
in  my  judgment  made  out  by  the  defense. 
Waiving,  for  the  present,  the  question  of  want 
of  power,  and  considering  only  irregularities 
and  deficiencies  in  the  exercise  or  execution 
of  it,  brings  us  to  the  consideration  of  the 

S[uestion8  whether  the  defendant  is  estopped 
rom  denying  the  validity  of  the  bond  by  any 
act  of  its  agents,  or  whether  it  has  ratified  the 
obligation  and  thereby  made  it  valid. 

1.  The  plaintiff  contends  ^*  that  a  munici- 
pal corporation,  when  it  assumes  to  contract 
with  private  parties,  takes  upon  itself  the 
legal  liabilities  of  a  private  corporation  and 
must  be  amendable  to  those  rules  which  the 
commercifd  world  ha»  prescribed  and  which 
the  courts  have  reduceotoan  inflexible  code," 
and  cites,  Vol  2  of  Coler  on  Municipal  Bonds, 
pa^e  132,  in  support  of  the  proposition :  from 
whicL  it  is  argued  that  the  defendant  is  Doand 
by  the  acts  of  its  agents  Hovey  and  Dixon,  as 
clerk  and  president  of  the  council,  who  it  is 
claimed,  signed  the  bond  as  such. 

This  proposition  involves  the  question 
whether  'the  .  clerk  or  president  of  council 
were  the  oflScers  designated  to  execute  the 
bonds  of  the  city.  Tnere  is  no  stakite  nor 
ordinance  making  such  provision ;  but  it  is 
claimed  that  such  has  been  the  usaee  for  more 
than  ten  years  next  previous  to  May  1, 1878, 
and  that  especially  the  citv  is  estopped  from 
denying  such  authority,  by  the  recitals  in 
the  bond,  wherein  it  is  declared,  '*  In  testi* 
mony  whereof,  the  Council  of  the  City  of  Ur- 
bana,  have  caused  this  certificate  to  be  signod 
by  the  President  of  the  City  Council  and  at- 
tested by  the  City  Clerk  «na  his  seal  attached 
this  first  day  of  May,  1878." 

It  will  be  borne  in  mind  that  one  of  the  is- 
sues raised  by  the  pleadings  is  whether  or  not 
these  officers  w^re  agents  of  the  city  to  exe- 
cute its  bond  in  this  cabe ;  and  to   contend 
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that  an  aeency  may  be  exclusively  established 
b^  the  declaration  of  the  agent  himself  is 
simply  absurd.  If  that  were  the  rule,  then 
any  scoundrel  would  be  able  to  fix  the  liability 
upon  any  one  he  saw  fit  by  simply  declaring 
or  reciting  in  a  written  instrument  that  Ue  is 
the  agent  of  such  person.  Where  the  agency 
is  admitted  or  estaolished  then  an  act  or  dec- 
laration of  the  agent  within  the  scope  of  the 
agency  may  bina  the  principal. 

The  proposition  that  the  agency  in  this  case 
may  be  established  by  proof  of  usage  for  a 
considerable  period  of  time,  is  supported  by 
some  show  of  reason  and  if  against  a  person  or 
private  corporation  is  supported  by  some 
authorities.  But  the  doctrine  may  well 
be  doubted,  as  applicapable  to  quasi  corpora- 
tions. But  conceding  that  proof  of  usage  is 
sufficient  (in  favor  at  least  of  an  innocent 
purchaser)  that  these  officers  had  general 
power  to  execute  the  bonds  of  the  city ;  the 
question  still  remains:  Is  their  act  conclu- 
sive in  favor  of  such  innocent  holder?  In 
other  words  did  the  act  of  the  clerk  and 
president  in  executing  plaintiff's  bond,  hav- 
ing a  general  authority  to  sign  bonds,  make 
the  one  sued  upon  commercial  paper  ?  If  so, 
then  plaintiff  ought  to  recover,  if  no  other 
reason  exists,  for  he  had  no  actual  knowledge 
of  any  defense  on  behalf  the  city. 

One  supreme  court,  that  of  rennsylvania, 
has  held  that  municipal  bonds  are  not  (even 
with  all  necessary  recitals  therein),  commer- 
cial paper.  See  Diamond  v.  Lawrence  Countv, 
37  Penn.  State  358. 

But  in  that  case  the  learned  judge,  delivering 
the  opinion  of  tfte  court,  says :  "  We  will  not 
treat  these  bonds  as  negotiable  securities.  On 
this  ground  we  stand  alone.  All  the  courts 
American  and  English  are  against  us,  &c." 

What  then  is  requisite  to  make  municipal 
bonds  commercial  paper  ? 

Upon  this  question  the  authorities  are  not 
in  harmony.  The  Federal  courts  have  been 
establishing  rules  in  almost  all  phases  of  the 
question  from  21  Howard  to  102  U.  S.  viz  : 

Knox  County  v.  Aspinwall,  21  Howard  539. 
Bissell  V,  Jeffersonville,  24  Id,  299.  ^  Mercer 
County  V,  Hackett,  1  Wall.  83.  Meyer  v.  City 
of  Muscatine,  Id,  393.  Supervisors  v,  Schenc^, 
6  Wall.  772.  Pendleton  County  v,  Amny,  13 
Wall.  297.  Town  of  Coloma  v.  Eaves,  92,  U.  S. 
484.  County  of  Daviess  v.  Hudiekoper,  98  U. 
8/  98.  Buchanan  v.  Litchfield,  102  U.  S.  278. 
Ogden  V,  County  of  Daviess,  102  U.  S.  634. 

In  the  first  named  case,  Knox  County  v  As- 
pi  n  wall,  supra,^  the  court  seems  to  establish 
two  rules;  first,  that  the  mere  issue  of  the 
bonds  containing  a  recital  that  they  were  is- 
sued ut^der  or  in  pursuance  of  a  legislative 
act,  was  a  sufiQcient  basis  for  an  assumption 
by  the  purchaser  that  the  conditions  on  which 


the  municipality  was  authorized  to  issue  them 
had  been  complied  with  without  any  furtlier 
recitals  that  tne  pre-requisites  or  condition^ 
had  been  complied  with.  Second,  that  wher<- 
the  latter  recitals  were  contained  in  bond- 
and  were  sustained  by  the  record,  they  were 
commercial  paper. 

The  court  were  not  called  upon  in  this  case 
to  go  to  the  extent  of  the  first  proposition 
named,  for  the  bonds  were  issued  upon   .r 
finding  of  the  board  of  commissioners,  that 
the  pre-requisites  had  been  complied  with. 

In  no  case  since  has  the  Supreme  Court  of  the 
United  States  eone  to  the  extent  of  the  first 
proposition,  in  this  case,  but  has  distinctly  held 
in  Buchanan  v.  Litchfield,  supra,  that  recitals 
of  compliance  with  the  conciitions  precedent 
are  necessary  to  protect  innocent  purchasers, 
and  hold  that  the  language  of  the  recitals  in 
Knox  County  v.  Aspinwall,  to-wit:  **  in  pur 
suance  of  tli'e  statute,"  which  prescribed  tho 
conditions  precedent  to  any  subscription,  arc 
equivalent  to  reciting  that  the  pre-requisite 
had  beet)  complied  with.  Also  in  County  o! 
Moultrie  v.  Savings  Bank,  92  U.  S.  631,  the 
language  used  in  the  recitals  was,  "  in  con- 
formity to  the  provisions  of  the  statute,"  nam- 
ing it,  which  was  held  sufficient. 

From  this  it  will  be  seen,  that  the  Supreme* 
Court  of  the  United  States  has  held  m  all 
cases  thiftt  bonds,  to  be  commercial  paper  must 
have  recitals  therein  that  pre-requisites  or 
conditions  imposed  by  the  statute  have  been 
complied  with. 

The  bond  of  plaintiff  in  the  suit  at  bar  has 
no  recitals  whatever,  of  the  law  under  which, 
the  purjlose  for  which,  or  under  what  ordi- 
nance issued,  or  that  any  conditions  imposed 
by  law  had  been  complied  with.  If  our  stat- 
ute conferred  power  upon  the  city  to  issue 
bonds  under  any  or  ail  circumstances  they 
might  deem  proper,  without  any  limitation 
or  condition  whatever,  there  might  be  some 
reason  for  claiming  that  the  bond  in  suit  is 
good  in  the  hands  of  the  plaintiff  —  But  mu- 
nicipalities in  Ohio  are  limited  by  both  consti- 
tutional and  statutory  laws.  Art.  13,  Sec.  6  of 
Constitution  of  Ohio."  Sees.  1562,1693,  1676, 
1712,  2700,  2701,  2702, 2703,  2704,  2705,  2706, 
2707,  2708, '2709,  2710,  and  2711,  Revised 
Statutes  of  Ohio. 

And  this,  nowithstanding  the  claim  of  plain- 
tift's  counsel,  that  section  663  of  Laws  of  Ohio, 
volume  67,  page  85,  by  using  the  words  therein, 
"  or  other  public  use,"  gives  unlimited  author- 
ity. Section  663,  referred  to,  provides  that, 
'•  loans  may  also  be  made  by  any  municipal 
corporation  in  anticipation  of  the  revenues  to 
be  derived  from  any  tax  authorized  by  this 
act  for  public  improvements,  or  other  publif 
use."  —  The  power  to  issue  bonds  is  expresl 
confined  in  this  Section  to  "any  taxauthni 
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ized  by  this  act  for  pablic  improvements^  or 
other  public  use/'  the  latter  clause  meaning 
an^  public  use  like  or  similar  to  improvements 
for  which  the  tax  is  authorized  oy  the  act. 
Instead,  therefore,  of  conferring  unlimited 
power,  the  section  expressly  limits  it.  But 
while  the  rule  adopted  by  the  Federal  courts 
is  supported  by  the  weight  of  authorities,  both 
in  England  and  America,  including  perhaps, 
Ohio,  vet  the  doctrine  has  been  mucn  qualified 
by  other  courts,  and  by  New  York  state  and 
Pennsylvania,  entirely  repudiated.  See  Cag- 
win  V.  Towd  of  Hancock,  84  N.  Y.  632.  Dia- 
mon  V.  Lawrence  Co.,  37  Penn.  state  358,  tupra. 

In  the  former  case  the  statute  provided  that 
before  a  town  could  issue  bonds  to  a  railroad 
company  the  consent  of  a  ''  majority  of  the 
taxpayers  of  such  town,  assessed  and  appearing 
upon  the  assessment  roll  acknowleoeed  as 
conveyances  for  real  estate,  are  requirea  to  be 
owning  or  representing  more  than  one-half  of 
the  taxable  property  of  the  town,  must  be  ob- 
tained." Tnat  such  nre-requisites  have  been 
complied  with  *^  shall  be  proved  by  the  affida- 
vit, in  writing,  of  one  of  theassessors  of  the 
town,"  &c.  This  affidavit  had  been  made  and 
filed,  as  required  by  law,  and  the  bonds  so  re- 
cited. But  the  court  held  that  the  town  might, 
as  against  an  innocent  purchaser,  show  that 
in  fact  the  affidavit  was  untrue,  it  being  onlv 
prima  facie  evidences.  The  court  suggested, 
though,  that  if  the  statute  had  made  such  affi- 
davit conclusive  evidence,  a  different  rule 
would  prevail. 

The  New  York  Court  of  Appeals  distin- 
guished it  from  Bank  of  Rome  v.  Village  of 
Rome,  19  N.  Y.  20. 

The  latter  deciding  that  where  commis- 
sioners, before  negotiating  or  transferring  any 
of  the  bonds,  "  shall  make  and  subscribe  a  cer- 
tificate in  writing  that  $500,000  of  the  stock 
of  the  R.  R.  Company  has  been  subscribed  by 
other  parties  than  the  city,"  such  certificate 
cannot  be  impeached  as  against  an  innocent 
holder  of  the  Donds  for  value.  As  to  this  case 
it  was  said  in  84  N.  1' .  532,  mpra,^ ''  that  while 
the  distinction  between  the  two  cases  is  not 
very  broad,  yet  there  is  a  distinction  which 
deprives  that  case  of  its  character  as  a  control- 
ing  authority  in  this.  There  the  subscrip- 
tion to  the  stock'  had  been  regularly  author- 
ized. There  was  n'othin<^  more  for  the  village 
or  its  taxpayers  to  g  Whatever  else  re- 
mained was  committed  to  the  commissioners. 
In  this  the^  acted  as  the  agents  of  the  village." 

Commissioners  of  Knox  County  v.  Nichols, 
14  0.  S.  260,  is  squarly  in  point  with  Bank  of 
Rome  V.  Rome,  19  N.  V.  20,  supra. 

In  Treadwell  v.  Commissioners,  etc.,  11  0. 
S.  183  (Judge  Gholson  delivering  the  opinion 
of  the  court),  the  decision  in  Knox  county  v* 
Aspinwall  mpra^  is  criticieed  and  limited. 


This  suit  upon  a  countjr  bond  issued  to  the 
Dayton  and  Michigan  Railroad  Company,  in 
which  it  was  recited :  "  This  bond  is  istoied  in 
part  payment  of  a  subscription  of  one  hundred 
thousand  dollars,  by  said  county  of  Hancock, 
to  the  capital  stock*  of  the  Dayton  and  Mich- 
igan Railroad  Company,  chartered  March  5, 
1861,  and  an  act  to  authorize  the -Commission- 
ers of  Clark  County  to  subscribe  stock  in  rail- 
road companies,  passed  March  8,  1850." 

The  answer  among  other  things,  set  up  as  a 
defense  ''that  the  railroad  has  never  been 
made  or  located  through  or  in  the  county  as 
required  by  the  statute,  authorizing  the  blonds 
to  be  issued,  but  before  the  bonds  were  issued 
it  was  permanently  located  and  partly  made 
so  as  not  to  touch  the  county,  and  has  since 
been  finished  so  as  not  to  touch  the  same." 

The  court  held : 

"  The  board  of  commissioners  of  a  county  is 
a  quasi  corporation,  and  that  a  grant  of  pow- 
ers to  such  a  corporation  must  bft  strictly  con- 
strued, and  when  acting  under  special  power 
must  act  strictly  an  the  conditions  under 
which  it  is  given." 

''  As  to  the  second  ground  of  estoppel,  and 
in  support  of  which  the  case  of  Aspinwall  v. 
The  Commissioners  of  Knox  County  21  How- 
ard 539,  has  been  cited,  it  may  be  observed 
that  one  point  of  that  case  is  not  presented  by 
the  pleadings  in  this  case.  We  have  not  here, 
as  Was  presented  in  that  case,  a  record  of  the 
action  of  the  board  of  county  commissoners. 
We  need  not,  therefore,  now  inquire  whether 
the  description  of  such  a  board  as^iven  in  the 
opinion  in  that  case,  applies  in  this  state,  nor 
whether  it  was  competent  for  the  board  of 
commissioners  of  Hancock  county,  under  the 
special  power  conferred,  to  determine,  by  find- 
ing conclusive  in  an^  collateral  proceeding, 
the  facts  essential  to  give  them  authoritv  to  act 
To  the  mere  facts  of  the  putting  the  bonds 
in  circulation,  and  the  recital  in  them  of  the 
authority  under  which  they  were  issued,  we 
are  not  prepared  to  give  the  conclusive  effect 
which  is  claimed  in  this  case." 

In  the  case  of  The  State  ex  rd.  Robertson  v. 
Board  of  Education  of  Perrysburg  Tp.,  27  O.  S. 
96,  Judge  Wright,  in  delivering  the  opinion 
of  the  court,  says:  ''The  bonds  were  issued  by 
board  of  education  under  the  provisions  of  the 
law  of  March  13,  1868,  66  0.   L.  24,   which 

Sives  power  to  issue  such  bonds  upon  thecon- 
itions  therein  prescribed.  Upon  the  face  of 
the  obligations,  they  are  stated  to  be  under 
the  said  act  and  the  act  supplementary  to  an 
act  passed  March  18,  1864.^ 

In  addition  to  the  recitals  named  the  board 
had  made  a  finding  under  the  act  that  con- 
ditions precedent  had  been  performed;  and 
the  oouii  held  them  valid  in  the  hands  of  an 
innocent  purchaser  for  value. 
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The  principal  in  this  case  was  a£Srmed  in 
State  V.  Commissioners,  37  0..  8.  626.  The 
lat.ter  case  arose  under  the  two-mile-road  im- 
provement law. 

The  bonds  recited  that  they  were  issued  "  in 
pursuance  of,  and  according  to  "  the  acts,  Ac., 
naming  them;  and  the  board  of  commission- 
ers of  Fayette  county  had  found  that  a  major- 
ity of  the  land  owners  to  be  affected,  nad 
signed  the  petition,  and  had  made  such  a 
finding  apart  of  their  record. 

The  county  in  defending  against  the  col- 
lection of  the  bonds  offered  to  prove  that  a 
majority  in /o^  of  the  land  owners  had  not 
signed  the  petition,  notwithstanding  the  find- 
ing of  the  Doard  to  the  contrary.  This  the 
court  held  they  could  not  be  permitted  to  do 
against  an  innocent  purchaser  for  value.  In 
no  case  have  I  been  able  to  find  that  the  court 
has  held  a  bond  valid  with  recitals  alone,  and 
where  the  person  or  board  authorized  to  deter- 
mine that  the  pre-requisites  have  been  com- 
Slied  with,  has  not  acted  in  the  matter,  and 
eterminea  the  question.  In  all  cases  cited 
the  bonds  contained  recitals  of  such  finding, 
and  the  board  or  other  authority  empowered 
to  make  it,  had  in  fact  done  so.  The  case  at 
bar  fails  in  both  particulars. 

As  our  law  limits  the  powers  of  municipal- 
ities in  the  issue  of  bonds,  and  requires,  by 
section  2703,  that :  *'  All  bonds  issued  under 
the  authority  of  this  chapter  shall  express 
upon  their  face  the  purpose  for  which  they 
were  issued,  and  uncter  what  ordinance."  I 
am  of  the  opinion  that  such  bonds  are  not 
commercial  paper,  unless,  not  only  such  reci- 
tals are  made  in  the  bonds,  but  also  that  an 
ordinance  had  been  lawfully  passed  for  the 
purpose.  For  if  the  recitals  alone  were  sufB- 
cient,  dishonest  or  corrupt  ofiQcials,  as  clerks 
and  presidents  of  councils,  might,  by  making 
false  recitals,  almost,  if  not  entirely,  bury  a 
city  with  bonded  indebedness.  In  the  case  at 
bar,  however,  it  is  not  necessary  to  go  to  this 
extent,  for  there  are  neither  recitals  nor  an 
ordinance  to  make  it  commercial  paper.  The 
case  of  De  Voss  v.  Richmond,  7  Am.  Law  Reg. 
539,  is  not  in  conflict  with  this  conclusion. 

The  city  in  this  case  had  issued  a  registered 
bond  to  one  Asa  Otis,  a  citizen  of  Massachu- 
setts, for  12,300.  During  the  rebellion  aeon- 
federate  court  had  declared  a  forfeiture  of  the 
bond  and  ordered  a  receiver  to  sell  it,  which 
was  done,  and  a  new  bond  issued  to  the  pur- 
chaser of  the  citv.  Under  an  ordinance  oi  the 
city  it  was  the  duty  of  the  auditor  in  issuing 
such  new  bond  and  in  all  subsequent  issues 
thereof  to  transferees,  to  recite  on  its  face 
that  it  was  issued  in  obedience  to  a  decree  of 
the  court,  on  account  of  certain  other  bonds 
confiscated  by  the  decree."  This  was  done  on 
the  bond  issued  to  the  first  purchaser,  but  not 


■  on  the  one  issued  to  De  Voss,  nor  to  his  ven- 
dor. The  power  of  the  city  of  Richmond  to 
borrow  mone^  and  issue  bonds  therefor  was  at 
the  time  unlimited. 

Upon  this  condition  of  things,  I  think  the 
decision  of  the  court  was  correct,  and  that  the 
power  to  issue  bonds  by  the  city,  being  un- 
limited, it  could  properly  be  treated  as  to  its 
agent's  acts,  as  a  mere  '''trading  corporation." 

2.  The  second  ground  of  estoppel  claimed  is 
that  the  city  received  and  kept  the  proceeds 
and  benefits  of  said  bond.  This  is  contro- 
verted by  the  defendant,  both  as  to  the  fact 
and  the  law. 

There  is  no  evidence  that  the  city  received 
the  money  arising  from  the  sale  of  the  bond, 
save  that  of  L.  C.  Hovey,  who  is  certainly  not 
entitled  to  much  credibility. 

He  says  this  bond  was  issued  by  him  to 
himself  in  place  of  a  bond  he  held  against  the 
city.  But  when  he  got  the  original  bond,  at 
what  time,  and  for  what  purpose  it  was  issued, 
be  is  unable  to  tell  anything  about.  His 
memory  in  this  respect  is  remarkably  defi- 
cient. 

It  is  sufiicient  for  me  to  say  I  don't  believe 
his  statement.  He  issued  this  bond,  as  he  did 
doubtless  many  others,  to  get  money  for  his 
own  use.  But  suppose  he  tells  tne  truth 
about  it.  Does  the  mere  fact  that  the  city  re- 
ceived the  proceeds  of  the  bond  validate  it  ? 
Plaintiff  cites  the  following  authorities  in 
support  of  theaflSrmativeof  this  question,  vie  : 
Mevers  v,  Muscatine  1,  Wall.  384.  Rodgers  v. 
Burlington  3,  Wall.  667.  Pendleton  Co.  v. 
Amny,  13  Wall.  305.  Barret  v.  County  Court, 
44  Mo.  199.  Smead  v.  Union  Township,  O. 
S.  394. 

In  the  latter,  8  0.  S.  394,  the  estoppel  was 

g laced  upon  the  ground  that  the  tax  payers 
ad,  without  protest  or  interference,  suffered 
an  election  to  take  place  which  authorized 
the  subscription  to  be  made,  and  suffered  the 
trustees  to  issue  the  bonds  although  not 
strictly  in  conformity  to  law,  and  that  the 
trustees  had  annually  levied  taxelb  to  pay  the 
interest,  and  had  paid  the  same.  And  the 
court  say  ''  Under  these  circumstances  it  is, 
that  the  township,  while  retaining  the  price 
and  proceeds  of  the  bonds,  propose  to  set  up 
the  defense  that  the  law  had  not  in  all  re- 
spects been  strictly  complied  with."  The  es- 
toppel was  not  therefore  grounded  upon  the 
receiving  and  retaining  of  proceeds  of  the 
bonds,  but  such  a  fact  was  a  good  moral  rea- 
son for  not  hesitating  to  enforce  a  legal  estop- 
pel. 

The  1  Wall.  384,  and  3  Wall.  305  do  not 
touch  the  point;  and  the  44  Mo.  199,  I  have 
not  been  aole  to  obtain.  Even  if  the  Missoiiri 
case  goes  to  the  extent  claimed  it  is  in  conflict, 
with  Buchanan  v.  Litchfield,  102  U.  S.  27^^*. 
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In  ibis  case  Justice  Harlan,  delivering  the 
unanimous  opinion  of  the  court,  where  it  was 
admitted  ^he  city  received  the  proceeds  of  the 
sale  of  the  bonds,  says :  "  The  defense  is  char- 
acterized as  fraudulent  and  dishonest.  Waiv- 
ing all  considerations  of  the  case,  in  its  moral 
aspects,  it  is  only  necessary  to  say,  that  the 
settled  principles  of  law  cannot,  with  safety 
to  the  public,  De  disregarded  in  order  to  rem- 
edy the  hardships  of  special  cases."  And  then 
intimates  that  it  miffnt  be  recovered  as  money 
had  and  received.  In  this  case,  as  in  the  case 
at  bar,  the  suit  was  for  interest  upon,  the  bonds 
of  the  city,  which  were  void,  hence  no  reoov- 
ery  in  that  form  of  action,  could  be  had.  See 
also  Louisana  v.  Wood,  102  U.  S.  294.  But  18 
Wall.  297,  is  said  to  hold  a  different  doctrine. 
Let  us  see. 

In  this  case  the  county  authorities  had  re- 
ceived the  stock  of  the  company,  in  exchange 
for  its  bonds,  had  held  the  stock  for  seventeen 
years,  and  participated  in  the  meetings  of  such 
stockholders.  An  estoppel  was  enforced 
against  the  county  by  only  five  of  the  judges, 
three  dissenting.  Justice  Nelson  being  de- 
tained at  home  by  sickness.  I  would,  how- 
ever, prefer  to  fotlow  the  rule  laid  down  in 
Buchanan  V.  Litchfield  upon  this  point,  in 
case  of  a  conflict,  if  it  arose  upon  the  evidence 
in  the  case  at  bar. 

3.  The  third  ground  of  estoppel  claimed  is, 
^'  that  the  city's  officers  and  tne  tax  payers 
thereof,  knew  that  this  bond  and  coupons,  and 
many  other  similar  ones,  were  publicly  sold  in 
the  market,  and  always  passed  as  valid,  and 
sanctioned  and  approved  them,  and  bouRht 
and  sold  them,  ana  neVer  attempted  to  enjoin 
their  issue  or  the  payments  thereof."  The  ev- 
idence shows  that  some  of  the  officers  of  the 
city  and  some  of  its  inhabitants  knew  such 
bonds  were  in  existence,  and  bought  and 
sold  some  of  the  series  of  which  the  one  in  suit 
was  a  part;  but  ^o  one,  save  Dixon  and 
Hovey,  knew  of  them  at  the  time  they  were 
issued,  and  Hovey  only  knew  of  their  fraud- 
uleQt  .•character,  until  the  fall  of  1879,  when 
his  frauds  were  first  discovered.  How  any 
one  could  enjoin  the  issue  of*  these  bonds,  or 
object  to  the  jmyment  of  interest  thereon, 
under  such  circumstances,  is  utterly  jncom- 

Srehensible.  There  can  be  no  express  rati- 
cation  under  such  a  state  of  facts.  And  to 
create  a  liabilitv  on  the  ground  of  negligence 
or  implied  ratincation  it  must  be  diown  that 
the  purchaser  was  misled  by  it,  and  thereby 
induced  to  part  with  his  money. 

In  case  ot  Supervisors  v.  Schenck,  5  WalL 
772,  the  facts  were  that  a  vote  in  aid  of  a 
subscription  to  a  railroad  was  ordered  by  the 
"county  court,"  under  a  repealed  law,  wnere- 
as  it  should  have  been  ordered  by  the  "  board 
of  supervisorsi"  of  the  county.    The  •  law  in 


everything  else  was  strictly  complied  with, 
and  for  nine  years  taxes  had  been  levied  ana 
the  interest  paid  by  the  county  authorities 
upon  said  bonds,  before  any  defense  was  set 
up  that  the  bonds  were  void.  The  court  sus- 
tained their  validity. 
So  also  in  State  «x  rd.  Garret  v.  Yftol^ome, 

7  O.  S.  327 ;  State  ex  veL  Smead  v.  Marion  Tp., 

8  0.  S.  394,  and  Shoemaker  v.  Goshen  Tp.,  14 
0.  S.  569,  an  election  had  been  held  and  the 
bonds  issued  in  pursuance  of  an  affirmative 
vote.  In  all  these  cases  and  similar  ones,  the 
court  properly  presumed  that  the  voters,  as 
well  as  the  boaixls  who  authorized  the  issue  of 
the  bonds,  had  full  knowledge  of  all  the  cir- 
cumstances prior  to  and  at  the  time  of  their 
issue. 

In  order  to  work  an  estoppel  tnpoif  the  acts 
and  declarations  of  the  party  to  be  Dound  must 
be  wilful,  that  is  with  knowledge  of  the  fieu^ts, 
or  intent  to  deceive  the  other  party. 

McAfferty  v.  Converse  Lessee,  7  O.  8.^  90. 
Nye  &  Co.  v.  Denny,  18  0.  S.  254  Common- 
wealth V.  Moltz,  10  Penn.  531.  Copeland  v. 
Copeland,  28  Me.  525.  And  Tilghman  v.  West, 
8  Ired.  188. 

It  is  conceded  that  the  city  may  become  lia- 
ble by  reason  of  its  laches;  but  in  such  case 
the  injury,  if  any,  must  have  arisen  directly 
from  it,  and  been  the  sole  cause  of  it,  for  if 
plaintiff's  negligence  contributed  to  cause  the 
injury  he  cannot  recover. 

4.  The  fourth  ground  relied  upon  by  the 
plaintiff  is  more  m  the  nature  of  a  plea  of  rat- 
ification than  estoppel.  It  is,  *'  that  the  de- 
fendant has  regularly  paid  as  they  matured, 
all  of  said  interest  warrants  up  to  April,  1880. 
and  since  the  date  of  said  bond,  levieo  ana 
collected  taxes  for  such  purpose." 

The  evidence  fails  to  show  that  any  taxte 
were  levied  specially  for  the  purpose  (h  paying 
interest  upon  this  lx>nd  or  any  of  its  series. 
It  diows  impliedly  that  the  funds  used  for 
pajring  the  two  coupons,  were  raised  by  alevy, 
but  such  levy  was  made  doubtless  to  raise 
funds  to  pay  the  accruing  interest  upon  jdl 
the  bonds  of  the  city,  some  of  which  were  gen- 
uine and  valid.  And  to  make  this  defense  of 
ratification  good  the  plaintiff,  by  a  preponder- 
ance of  evidence,  must  show  that  defendant 
knew  at  the  time  such  levy  was  made  and  the 
coupons  paid  that  the  bona  in  suit  or  its  aeries 
was  illegally  issued,  or  that  the  plaintiff  in 
the  purchase  of  the  bond  relied  unon  itabeins 
vidid  by  reason  of  the  fact  that  the  city  had 
paid  interest  upon  it. 

There  is  a  fiulure  of  evidence  to  establish 
either.  Express  ratification  includes  not  only 
knowledge  of  deficiencies,  but  intention  to 
make  vdid;  whereas  to  constitute  implied 
ratification,  there  must  be  a  neglect  for  a  con- 
Biderable  period  of  time  to  take  advantage  of 
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irregularities  or  infirmities  the  knowledge  of 
which  is  either  possessed,  or  from  the  circum- 
stances will  be  presumed  to  have  been  acquired. 

There  is  no  evidence  at  all  showing  knowl- 
edge, upon  the  part  of  the  defendant,  nor  does 
the  lapse  of  time  and  other  circumstances 
raise  a  presumption  of  such  knowledge  against 
it,  to  bring  it  within  the  definition.  But  it 
is  finally  contended  by  plaintiff,  '*  that  even  if 
the  bonU  was  fraudulently  issued  by  Hovey, 
its  clerk,  that,  as  between  him  and  the  cit}', 
the  latter  ought  to  stand  the  loss,  because  by 
making  him  itsilgent  to  execute,  issue  and  ne- 
gotiate its  bonds,  it  thereby  said  to  the  public 
that  he  was  entitled  to  credit  in  that  behalf." 
It  is  conceded  to  be  the  rule,  that,  as  between 
two  innocent  parties,  he  who  puts  it  into  the 
power  of  a  third  person  to  commit  a  fraud 
must  stand  the  loss,  if  a  fraud  is  committed. 
But  this  rule  only  applies  to  persons,  and  pri- 
vate or  trading  corporations,  or  where  an  ofii- 
cer  or  board  have  unlimited  power  to  issue 
bonds,  or  delegate  such  power.  Concede,  for 
the  purpose  of  argument,  that  the  city  by  its 
usage,  as  between  it  and  innocent  third  par- 
ties, had  empowered  its  cit^  clerk  and  presi- 
dent of  council  to  execute  its  bonds,  and  the 
clerk  to  negotiate  them,  and  was  guilty  of  laches 
in  not  watching  him  and  the  records  to  detect 
frauds  or  irregularities  in  the  execution,  issue 
and  negotiation  of  such  bonds,  and  that  plaint- 
iff relied  upon  this  condition  of  things  when 
he  purchased  the  bond  in  suit,  he  would  still 
be  unable  to  recover,  for  not  pursuing  a  further 
investigation.  Why?  Because  he  is  bound 
at  his  peril  to  know  what  is  provided  by  the 
statute  in  relation  to  the  powers  and  duty  of 
the  city  in  the  issuing  and  negotiation  of  its 
bonds. 

This  doctrine  is  well  settled.  See  Ogden  v. 
County  of  Daviess,  102  U.  S.  634. 

This  rule  then  required  him  to  know  of  the 
provisions  of  Sec.  97,  Vol.  73,  O.  L.  126,  supra,, 
viz:  that  ''no  obligation  shall  be  entered 
into  except  by  an  ordinance;"  that  such 
power  "  shall  not  be  delegated,"  and  "every  ob- 
ligation, &c.,  made  contrary  to  these  provis- 
ions shall  be  void,  as  against  the  corporation, 
but  binding  on  the  person  making  it."  And 
that  by  the  provisions  of  Section  2708  R.  S. 
(the  former  law  being  the  same)  that  '*alL 
bonds  issued  under  the  authority  of  thischap- 
ter  shall  express  upon  their  face  the  parpQ^ 
for  which  and  the  ordinance  under  which  they 
were  issued." 

Had  he  performed  this  imperative  duty,  ht* 
would  have  ascertained  fint,  there  was  lio  re- 
cital in  the  bond  of  the  purpose  for  which  and 
the  ordinance  under  which  it  was  issued. 
Finding  this  out,  he  next  was  required  to  see 
if  an  orainance  had  been  passed  authorizing 
its  issue.    An  inspection  of  the  records  would 


have  at  once  disclosed  that  no  ordinance  had 
been  passed.  The  clerk's  want  of  authority 
would  then  have  become  apparent,  and  the 
plaintiff  would,  at  once,  have  refused  tfi  pur- 
chase a  void  bond.  Is  there  any  reason  or 
law,  then,  that  would  protect  a  purchaser 
under  such  circumstances?  Certainly  not, 
however  negligent  the  taxpayers  of  the  city 
or  its  ofiicers  may  have  been.  An  obligation 
of  the  city  void  when  issued,  remains  void  in 
the  hands  of  all  persons  who  may  purchase  it 
thereafter,  howeverinnocentof  any  knowledge 
of  defects,  and  although  the  city  may  have  re- 
ceived the  proceeds  and  paid  interest  upon 
the  bond.  Louisiana  v.  Wood,  102  U.  S.  294. 
Marsh  v.  Fulton  Co.,  10  Wall.  676.  Medill  v. 
Collier,  16  O.  S.  612.  Anthony  v.  Jasper,  101 
U.  S.  693. 

While  it  is  true  that  this  rule  may  work  a 
great  hardship  to  the  holders  of  such  bonds, 
and  that  the  city  in  the  aggregate  can  better 
afford  to  stand  the  loss  than  them,  yet  we 
must  remember,  that  the  purchasers  own 
negligence  contributed  mostlv  to  his  loss. 
Verdict  and  judgment  for  the  aefendant. 


■♦-♦• 


XABOW  ST  AL.  ▼.  COVnVSVTAL  OTS.  00.  OV  V.  T. 
{Supreme  Oourt  of  Wiaeonsin,   February  20, 1883.) 

FiRB  Ivsun ASOR— Burning  of  Property  by  Insane 
Owner  Does  not  Invalidate  PoiXey.^Where  the  only 
evidence  tending  to  prove  insanity  !■  the  commisiiion 
of  a  given  crime,  such  act  of  itse{f\H  not  sui&cient  ,to 
establish  thie»  insanity,  end  the  mere  fact  that  a  man 
commits  suicide  does  not  even  raise  a  presumption  of 
insanltv  at  the  time.  It  is.  however,  a  fact  Mfbich,  in 
connection  with  other  evidence,  becomes  verv  perti- 
nent to  the  issue,  especially  where  the  suicide  is 
inimedistely  preceded  oy  the  murder,  or  atteinpted 
murder,  of  members  of  the  suicide's  family,  ana  the 
destruction  of  his  property  without  any  apparent 
motive  or  even  provocation. 

Where  there  is  nothing  in  the  policy  to  the  con- 
trary, a  fire  insiiranoe  company  is  not  relieved  from 
liability  because  the  property  was  burned  by  the 
assured  while  in  a  state  of  insanity,  nor  unless  tlie 
burning  was  caused  bv  the  voluntary  aef,  assent,  pro- 
curement, or  design  of  the  assured. 

In  the  aosence  of  fraud  or  design,  a  fire  insurance 
company  Is  not  relieved  from  liability  on  its  policy 
by  reason  of  loss  by  fire  through  the  negligence  of  the 
assured  or  his  servants. 

Appeal  from  circuit  court  of  Winnebago 
county. 

The  plaintiffs  are  the  daughters,  onlv  heirs 
at  law,  and  legal  representatives  of  John 
Wiskow,  who  is  claimed  to  have  died  Janu- 
ary 12,  1881.  This  action  is  upon  two  fire 
insurance  policies  issued  by  the  defendant  to 
to  him  in  his  life-time,  upon  the  buildings 
constituting  his  homestead,  for  the  sum  of 
$1,150.  It  is  claimed,  and  for  the  purposes  of 
this  case  we  must  regard  the  tacts  as  estab- 
lished, that  at  about  half-past  six  o'clock  in 
the  evening  of  January  12. 1881,  the  assured, 
John  Wiskow,  struck  ana  severely  injured 
one  of  the  plaintiffii  then  killed  his  wife,  and 
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then  set  fire  to  the  baildings  above  mentioned, 
and  then  either  killed  himself  or  allowed 
himself  to  perish  in  the  flames  of  one  of  the 
burning  buildings.  At  the  cloee  of  the  trial, 
under  the  charge  of  the  court,  the  jurv  re- 
turned a  special  verdict  to  the  effect  that  3^ohn 
Wiskow  was  dead;  that  he  set  fire  to  the 
buildings,  and  was  not  insane  when  he  did  it. 
The  plaintifb  moved  for  judgment  on  the 
ground  that  the  defendant  h^  waived  the 
aefense  of  the  buildings  being  burned  by 
Wiskow,  but  the  motion  was  denied  and  the 
plaintiffi  excepted.  Judgment  was  thereupon 
entered  upon  the  special  verdict  in  favor  of 
the  defendant,  from  which  this  appeal  is 
brought. 

Cassodat,  J. 

Assuming  that  the  defendant  called  for 
proofs  of  loss,  yet  we  do  not  think  such  call 
was  made  with  such  knowledge  of  the  facts 
as  to  waive  the  defense  alleged  that  the 
assured  burned  his  own  buildings.  In  sub- 
mitting the  question  of  insanity,  the  court, 
in  effect,  charged  the  jury  that  they  ipust 
look  outside  of  the  commission  of  the  act  of 
which  the  assured  was  charged,  and  could 
only  find  him  insane  from  other  and  inde- 
pendent testimony  in  no  way  connected  or 
associated  with  the  crime.  Assuming  that 
the  plaintiffs  had  the  right  to  have  the  ques- 
tion uf  insanity  submitted  to  the  jury,  then 
the  mental  condition  of  Wiskow  at  the  time 
of  the  burning  was  the  material  subject  of 
inquiry.  Certainly  his  acts,  being  of  the 
character  indicated,  tended  to  show  what  his 
mental  condition  was  at  that  time.  It  is 
undoubtedly  the  law  that  where  the  only  evi- 
dence tending  to  prove  insanity  iz  the  com- 
mission of  a  given  crime,  such  act  of  itself  is 
not  sufiScient  to  establish  insanity.  The 
mere  fact  that  a  man  commits  suicide  does 
not  even  raise  a  presumption  of  insanity  at 
the  time.  It  is,  however,  a  fact  which,  in 
connection  with  other  evidence,  becomes  very 
pertinent  to  the  issue.  Especially  is  this  so 
where  the  suicide  is  immediately  precede  by 
the  murder  or  attempted  murder  of  members 
of  the  suicide's  family,  and  the  destruction  of 
his  property  without  any  apparent  motive  or 
even  provocation.  The  rule  is  elementary, 
and  must  exist  from  the  very  nature  of  the 
question  to  be  determined. 

The  learned  counsel  for  the  defendant  virtu- 
ally concedes  the  rule.  For  this  manifest 
error  in  the  charge,  therefore,  the  case  must 
be  reversed,  unless  the  determination  of  the 
question  of  instinity  was  immaterial,  as  urged 
by  counsel  for  the  defendant.  He  claims  that 
the  burning  of  the  building  bv  the  assured 
relieved  the  company  from  ali  liability,  re- 

S^rdlessof  the  question  whether  he  was  at 
e  time  sane  or  insane,  and  puch  s^^ms  to 


have  been  the  opinion  of  the  court  during  a 
portion  of  the  trial.  The  question  is  import- 
ant, and  the  principal  one  discuraed  upon  the 
argument.  Counsel  on  both  sides  concede 
their  inability  to  find  any  adjudicated  case 
directly  in  point.  Upon  the  part  of  the 
plaintiffs  it  is  urged  that  the  case  is  the  safne 
in  principle  as  the  liability  of  a  life  insur- 
ance companv,  where  the 'assured  has  com- 
mitted suicioe;  and  he  cites  several  cases 
which  hold,  in  effect,  that  if  the  assured  was 
insane  at  the  time  of  the  suicide,  then  the 
company  is  liable,  otherwise  not.  On  the 
other  hand,  it  is  claimed  upon  the  pari  of  the 
defense  that  those  cases  have  no  application 
to  fire  insurance ;  that  the  two  classes  of  con- 
tracts are  essentially  different;  that  a  policy 
of  fire  insurance  is  a  contract  of  indemnity, — 
a  contract  for  compensation  for  damages  actu- 
ally sustained ;  wherea^  a  policy  of  life  insur- 
ance is  a  contract  to  pay  a  certain  sum  of 
money  upon  the  death  of  a  person  named, 
which  is  sure  to  happen,  and  that  such  pay- 
ment is  to  be  made,  regardless  of  the  value  or 
worthlessness  of  the  life  insured. 

Having  thus  distinguished  the  two  classes 
of  cases,  the  learned  counsel  contends  that, 
while  an  insane  person  cannot  be  guilty  of  a 
crime,  nor  liable  for  a  tort  wherein  the  tntenl 
is  a  necessary  ingredient,  yet  that  a  lunatic 
has  always  been  held  liable  for  other  torts 
resulting  in  damage.  In  support  of  this, 
counsel  cite  severai  cases,  and  a»ue  from 
them  that  if  a  lunatic  burns  the  buildings  of 
A.,  he  is  liable  to  A.  for  the  amount  of  the 
actuid  damages  sustained;  and  that^  since 
this  is  so,  it  must  follow  that  a  lunatic  cannot 
bum  his  own  buildings  upon  which  he  has 
previously  obtained  an  insurance,  and  then 
turn  around  and  recover  of  the  insurer  the 
damages  he  has  sustained  by  reason  of  his 
own  act. 

The  argument  is  plausible,  and  deserves 
very  careful  consideration^  especially '  in  the 
absence  of  any  direct  authority  upon    the 

Siuestion  involved.  In  order  to  appreciate  its 
orce,  it  may  be  well  to  consider  the  precise 
ground  upon  which  such  liability  is  predi* 
cated.  Krom  v.  Schoonmaker,8  Barb.  667,  was 
an  action  for  false  imprisonment  on  void  proc- 
ess issued  by  the  defendant  when  a  lunatic 
and  Jud^e  Harris  stated  the  rule  thus :  **  He 
(a  lunatic)  is  not  a  free  agent,  capable  of 
intelligent,  voluntary  actions,  and  therefore 
is  incapable  of  a  guilty  intent,  which  is  the 
very  essence  of  crime;  but  a  civil  action,  to 
recover  damages  for  an  injury,  may  be  main- 
tained against  him,  because  the  inteni  wdk 
which  the  act  is  done  ie  fwl  mcUerioL    *    *    * 

*  Ordinarily,  in  an  action  for  a  personal 
injury,  the  amount  of  damages  is,  at  least  to 
a  considerable  extent,  governed  by-the  motive 
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which  influenced  the  party  in  committing  the 
^t.    *    ♦    ♦    But  in  respect  to  the  lunatic, 

09  he  hoM  prtj/perly  no  wUl^  it  follows  that  the 
onl]^  proper  measure  of  damages  in  an  action 
against  him  for  a  wrong,  is  the  mere  compen- 
sation of  the  party  injured." 

In  Morse  v.  Crawford,  17  Vt.499,  the  defend- 
ant, while  insane,  killed  the  plaintiff's  ox, 
and  in  an  action  against  him  therefor  the 
court  said :  "  It  is  a  common  principle  that  a 
lunatic  is  liable  for  any  tort  which  he  may 
commit,  though  he  is  not  punished  criminally. 
When  one  receives  an  injury  from  the  act  of 
another,  this  is  a  trespass,  though  done  by 
mistake  or  without  design.  Consequently,  no 
reason  can  be  assigned  why  a  lunatic  should 
not  be  held  liable.^'  To  the  same  effect,  Beh- 
rens  ▼.  McKenzie,  28  Iowa,  333.  In  Beals  v.  See, 

10  Pa.  St.  61,  Chief  Justice  Gibson  said :  <<  As 
an  insane  man  is  civilly  liable  for  his  torts, 
he  is  liable  to  bear  the  consequences  of  his 
infirmity,  as  he  is4iable  to  bear  his  misfort- 
unes, on  the  principle  that  where  a  loss  must 
be  borne  by  one  of  two  innocent  persons,  it 
shall  be  borne  by  him  who  occasioned  it." 
This  was  quoted  approvingly  in  Lancaster  v. 
Moore,  76  Fa.  St.  433,  and  is  substantially  the 

S round  of  liability,  as  stated  in  Cooley,  Torts, 
9, 103.  Thus  the  liability  is  made  in  no  way 
dependent  upon  intent  or  design  to  commit 
the  act  complained  of,  but  is  based  upon  the 
theory  that  the  lunatic  has  no  will,  hence  can 
form  no  design  nor  have  any  intent.  It  is 
solely  unon  the  ground  that  where  a  loss 
liiust  fall  upon  one  of  two  persons  equally 
innocent,  it  must  be  borne  by  the  one  who 
caused  it.  To  relieve  the  defendant  from  lia- 
bility upon  the  strength  of  the  above  author- 
ities, therefore,  we  must  go  to  the  extent  of 
holding  that  there  can  be  no  recovery  in  such 
case  if  the  destruction  of  the  property  was  in 
oonseauence  of  any  act  of  the  assured,  un- 
moved and  unprompted  by  any  intent  or  de- 
sign, anid  when  such  assured  was,  in  legal 
contemplation,  without  any  will  of  his  own, 
and  hence  incapable  of  forming  any  design 
or  having  any  intent  to  destroy.  Is  such  the 
law  of  fire  insurance?  It  is  conceded  that 
there  is  no  express  stipulation  in  the  policv 
relieving  the  company  from  liability  in  such 
calse.  But  it  is  a  maxiifr  of  the  insurance 
law  of  all  commercial  nations  that  the  assured 
cannot  recover  for  loss  produced  by  his  own 
wrongful  act.  Thompson  v.  Hopper,  6  El.  & 
Bl.  191. 

This  brings  us  to  the  question,  whether  he 
can  *  recover  if  he  hai>pens  to  set  fire  to  the 
bailding  without  any  intent  or  design  to  in* 
jure  any  oi>e.  In  the  absence  of  fraud  or  de- 
sign, thete  can  be  no  question  but  that  a  fire 
inmiranoe  oompany  is  not  relieved  from  lia- 
bility on  its  policy  by  reason  of  loss  by  fire 


through  the  negligence  of  the  assured  or  his 
servants.  Dobson  v.  Sotheby,  1  Moody  &  M. 
90;  Busk  v.  The  Royal  Exchange,  ,2  Barn.  & 
Aid.  73;  Walker  V.  Maitland,  5  Barn.  A  Aid. 
171;  Shaw  v  Robberds,  6  Adol.  ft  E.  75 ;  Cat- 
lioi.v.  The  Springfield,  1  Sumn.  434;  Colum- 
bian t;.  Lawrence,  10  Pet.  607 ;  Waters  v.  The 
Merchants,  11  Pet.  213;  St.  LduIsv.  (jlasgow, 
8  Mo.  713;  Nelson  v.  SuflTolk,  8  Cush.  477; 
Gates  V.  The  Madison,  6  N.  Y.  469 :  Matthews 
V.  The  Howard,  11  N.  Y.  14 ;  Huckins  v.  The 
People's,  11  Foster,  247 ;  Johnson  v.  Berkshire, 
4  Allen  388 :  Mickey  v.  Ins.  Co.,  86  Iowa  174 ; 
Cumberland  v.  Douglass,  68  Pa.  St.  423 ;  Na- 
tional V.  Web&ter,  83  111.  470;  Gove  v.  The 
Farmer's,  48  N.  H.  41. 

In  Dobson  v.  Sotheby,  «upra.,Lord  Tenterden, 
C.  J.  said  that  "  one  of  the  great  objects  of 
insuring  is  securitv  against  the  uegligence  of 
servants  and  workmen."  In  Shaw  v.  Rob- 
%  herds,  supra.,  Lord  Denman,  C.  J.,  reiterated 
the  same  doctrine  and  added :  '*  But  it  is  ar- 
gued that  there  is  a  distinction  between  the 
negligence  of  servants  or  strangers  and  that 
of  the  assured  hiniself.  We  do  not  see  any 
ground  fo^  such  distinction,  and  are  of  opin- 
ion that,  in  the  absence  of  all  fraud,  the  prox- 
imate cause  of  the  lossonly  is  to  be  looked  to." 
Pase  84. 

In  Gates  v.  The  Madison,  supm.,  the  court 
states  that ''  tliere  can  be  no  doubt  that  one  of 
the  objects  of  insurance  against  fire  is  to  pro* 
tect  the  insured  from  loss  as  well  against  his 
own  negligence  as  that  of  his  servants  and 
others,  and  therefore  the  simple  fiict  of  negli- 
gence in  either,  however  sreat  in  degree,  has 
never  been  held  to  be  a  defense  in  such  pol- 
icy."   Page  478. 

In  Mickey  v.  Ins.  Co.,  «iipra.,  the  stove-pipe 
passed  from  below  througn  the  floor  of  tne 
second  story.  The  pipe  in  the  second  story 
was  removed  and  a  oed  placed  over  the  hole 
by  the  assured|s  wife,  witn  the  intention  of  re- 
moving the  stove  below,  but  which  was  not 
done.  Subsequently,  the  weather  becoming 
colder,  she  made  a  fire  in  the  stove,  without 
thinking  of  the  removed  pipe  and  the  bed 
above.  The  result  was  that  the  house  was 
consumed,  and  the  company  was  held  liable. 

In  Cumberland  v.  Douglass,  aupra.,  Mr.  Jus- 
tice Story  said :  ''  A  fire  policy  is  a  protection 
against  nre  caused  by  the  asaured's  own  negli- 
gence, unless  the  negligence'  amounts  to 
fraud." 

In  Breasted  v.  The  Farmer's,  8  N.  Y.  806,  it 
was,  as  here,  urged,  in  an  action  on  a  life  in- 
surance policy,  ''that  because  a  person  non 
compos  mentis  is  liable  cimliter  for  torts  commit- 
ted while  in  a  state  of  insanity,  therefoife.  in- 
si^nity  has  no  effect  to  qualify  this  exception 
([if  he  shall  die.  by  his  own  hand)  in  the  pol- 
icy.   That  conclusion  is  ndt  a  legitimate  de- 
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duction  from  the  premises.  *  *  *  A 
death  by  accident  and  a  death  by  the  party's 
own  hand,  when  deprived  of  reason,  stand  on 
principle  in  the  same  category.  In  ooth  cases 
the  act  is  done  without  a  contioUing  mind." 
Of  course,  negligence  involves  a  want  of 
care  in  one  who  ought  to  bestow  care.  It  is 
an  omission  of  duty. ,  But  the  law  imposes 
no  duty — no  obligation  of  care — upon  one 
who  has  no  control  over  his  mental  faculties, 
and  hence  no  control  over  his  pliysical  action. 
Being  under  no  obligation  of  care,  and  under 
no  restraint  of  duty,  and  incapable  of  exer- 
cising either,  it  would  be  inapt,  if  not  inac- 
curate, to  say  that,  by  his  omis&ion.an  insane 
person  was  guilty  of  negligence.  Since  burn- 
ing through  the  negligence  of  an  insured  who 
is  sane  does  not  relieve  the  company  from  lia- 
bility, for  a  much  stronger  reason  the  same 
act  by.one  who  is  incapable  of  care  would  not. 
But  while  the  negligent  burning  by  the  as- 
sured of  his  own  property  does  not  relieve  the 
company  from  liability,  yet  the  negligent 
building  of  another  person's  propertv  would 
subject  nim  to  damages  on  the  ground^  of  neg- 
ligence. So,  while  the  burning  of  his  own 
Sroperty  by  an  assured  under  no  restraint  of 
uty  and  incapable  of  care,  and  without  any 
intent  or  design,  does  not  relieve  the  company 
from  liability,  yet  the  same  act  of  burning 
another's  propertv  might  subject  such  person 
to  damages  thereior,  not  only  on  the  ground  of 
negligience,  as  that  word  is  usually  understood, 
but  in  the  language  of  Chief  Justice  Gibson, 
supra.,  "  on  the  principle  that  where  a  loss 
must  be  borne  by  one  of  two  innocent  persons, 
it  should  be  borne  by  him  wno  occasioned  it." 
For  the  reasons  given,  it  follows  as  a  logical 
sequence  that  the  non-ability  of  a  fire-insur- 
ance company  cannot  be  predicated  u]pon  the 
fact  that  the  act  of  burning  by  the  assured, 
if  done  to  the  property  of  another  instead  of 
his  own,  would  have  made  him  liable  in  dam- 
ages. The  authorities  holding  a  lunatic  lia- 
ble for  the  actual  damage  occasioned  by  his 
torts,  therefore,  furnish  no  sround  for  reliev- 
ing the  defendant  from  liability  in  the  case 
before  us.  The  act  of  burning  the  property 
of  another  necessarily  destroys  the  property 
burned,  and  injures  tne  owner  to  the  extent 
of  its  value.  But  the  act  of  burning  one's 
own  property  does  not  necessarily  injure  an 
insurance  company.  Whether  it  does  or  not 
depends  upon  whether  the  companv  has,  for 
the  time  being,  assumed  the  risk  of  such 
burning.  It  is  because  the  company,  for  a 
consideration  paid,  has,  for  the  time  being, 
assumed  the  risk  of  burning  and  hence  re- 
lieved the  owner  from  such  risk,  that  the  lia- 
bility continues,  even  where  the  burning  is 
by  the  assured's  own  negligence,  or  that  of  his 
agents  or  servants.    Such  policy  covers  all 


risks  from  loss  by  fire  not  excepted  therefrom, 
nor  affected  by  the  intent,  design,  or  procure- 
ment of  the  assured.  Such  being  tne  risk 
which  the  defendant  here  by  its  contract  ex- 
pressly assumed,  it  cannot  be  relieved  there- 
trom  merely  because  the  assured  burned  the 
property,  if  it  is  made  to  appear  that  at  the 
time  of  such  burning  the  assured  was  incapa- 
ble of  forming  a  design  or  intention  to  injure. 

Counsel  for  the  deiendant  concedes,  that  if 
the  assured  was  insane  at  the  time,  then  he 
could  not  be  guilty  of  a  crime,  nor  liable  for  a 
tort  wherein  the  intent  is  a  necessary  ingre- 
dient. The  authorities  cited  by  him  fuUy 
support  this  concession,  and  bold  that  a  luna- 
tic "  is  not  a  free  agent,  capable  of  intelligent, 
voluntarv  actions,  and  therefore  is  incapable 
of  a  guifty  intent."  The  same  authorities 
substantially  hold  that  a  lunatic  has,  properly, 
no  will,  but  acts  without  design  and  is  influ- 
enced by  no  motive.  Can  the  act  of  such  a 
person,  even  in  the  burning  of  his  own  prop- 
erty, relieve  an  insurance  company  from  a 
risk  which  he  has  paid  it  for  insuring? 

In  Gove  v.  The  Farmer's,  supra.^  the  wife  of 
the  assured,  while  insane  and  alone  in  the 
house,  burned  his  buildings,  and.it  was  there 
held  that  "  the  defendants  will  be  liable  for 
the  loss,  unless  they  can  show  actual  design 
or  such  a  degree  of  negligence  and  careless- 
ness on  the  part  of  the  husband  as  will  evince 
a  corrupt  design  or  fraudulent  purpose  on  his 

Eart."  After  citing  authorities  indirectly 
earing  upon  the  question,  the  learned  judge, 
giving  the  opinion  of  the  court  in  that  case, 
said  :  ''  It  appears  to  us  it  would  be  a  mis- 
nomer of  terms  that  she,  being  admitted  to  be 
in  this  state,  [insane,]  could  so  far  ooatrol  her 
reasoning  powers  as  to  be  able  to  plan  or  de- 
sign the  act  done  by  her  beforehand,  in  such 
a  manner  as  to  render  herself  responsiblfli  as  a 
moral  agent.  The  word  insane  implies  un- 
soundness or  derietngement  of  mind  or  intellect, 
not  a  mere  temporary  or  slight  delimm  which 
might  be  occasioned  oy  fever  or  accident,  and 
we  cannot  attach  moral  accountability  to  a 
wrongful  act  admitted  to  be  done  bv  au  in- 
sane person." 

The  court  then  considered  the  question 
whether  the  company  was  relieved  by  the 
husband's  negligence  in  leaving  his  wife  alone 
in  the  house  while  in  the  condition  stated, 
and  concluded  that  it  was  not.  Applying  tto 
that  case,  the  rule  in  respect  to  negligence 
sanctioned  by  Lord  Denman,«upria„  that  there 
is  no  distinction  between  the  act  of  the  assured 
and  his  servants,  and  assuming  that  a  wife 
left  by  her  husband  alone  and  m  charge  of  hu 
house  is,  as  to  its  care  and  custcSiy,  the 
servant  if  not  the  agent  of  the  husbana,  and 
it  follows  that  if  such  burning  by  her  while 
insane  will  not  relieve  the  company,  then  nei- 
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ther  would  such  burning  by  him  while  insane 
relieve  the  company.  Of  course,  such  act  of 
burning  by  sucn  insane  wife  was  not,  under 
the  authorities  cited,  a  criminal  act,  but  at 
most  a  tort  committed  without  any  design  or 
intent  to  injure,  and  by  one  incapable  of  con- 
trolling her  reasoning  powers,  and  hence  in- 
capable of  planning  or  designing  such  act  in 
advance,  or  compren^nding  its  consequences, 
esp€ciallv  to  the  insurance  company.  Such 
burning  by  mith  insane  wife,  being  a  mere 
tort  of  the  character  indicated,  was,  therefore, 
imputable  to  the  husband,  for  it  is  well-settlea 
that  the  husband,  is  liable  for  the  torts  of  his 
wife,  (Head  v.  Bridco,  5  Car.  &  P.  484 ;  Heckle 
V.  Luvey,  101  Mass.  344 ;  Fowler  v.  Chiches- 
ter, 26  Ohio  St.  9;  Ball  v.  Bennet,  21  Ind.  427 ; 
Brazil  V.  Moran,  8  Minn.  236;  Hildreth  v. 
Camp,  41  N.  J.  Law,  306);  and  he  may  be  ar- 
rested therefor,  (Solomon  v.  Wass,  2  Hilton,' 
179 ;  Schram  v.  Putscher,  25  How.  Pr.  463.) 

Such  being  the  law,  it  is  evident  that  had 
such  insane  wife  burned  the  house  of  a  neigh- 
bor instead  of  the  house  of  her  husband,  the 
husband  would,  on  the  principle  of  the  author- 
ities cited,  have  been  liable  for  the  tort ;  but 
havinff  burned  her  husband's  house,  and  such 
risk  of  burning  bavins,  for  value  received, 
been  expressly  assured  oy  the  insurance  com- 
pany for  the  ver^  purpose  of  releiving  the  as- 
sured therefrom,  it  would  seem  that  the  case 
was  rightly  decided.  Whether  the  criminal 
act  of  intentional  burning  by  a  sane  wife, 
without  the  knowledge,  privity,  6r  consent  of 
the  husband,  would  relieve  the  company  from 
liability  to  him,  need  not  be  here  considered. 

In  the  recent  case  of  the  Midland  Ins.  Co.  v. 
Snaiith,  L.  R.  6  Q.  B.  Di v.  561 ;  S.  C.  29  English. 
(Moak's,)  710,  the  company  sought  to  cancel 
the  policy  held  by  the  husband  for  such  act  of 
criminal  burning  by  the  wife,  but  a  demurrer  ' 
to  the  bill- was  sustained.  It  was  there  ob- 
served that  "  the  loss  or  damage  caused  by  the 
wrongful'  act  of  the  wife  either  is  or  is  not  a 
loss  which  the  company  have  agreed  to  in- 
demnifv  the  husband  against.  Now,  if  it  is 
such  a  loss,  an  attempt  by  the  company  to  en- 
force against  the  husband  a  return,  indem- 
nity, or  reimbursement,  is  at  variance  with 
the  very  substaace  of  their  undertaking  to 
indemnify  him.  If,  on  the  other  hand,  the 
loss,  by  reason  of  its  having  arisen  from  the 
act  of  the  wife,  is  not  within  the  risks  and 
loeses  covered  by  the  policy,  then  this  action 
IB  as  wholly  misconceived,  unnecessary,  and 
unfounde4  as  if  the  loss  had  been  caused  by 
any  other  risk  not  covered  by  the  policy." 
The  court  continued,  and  gave  opinion  upon 
the  ^'  real  and  substantial  contention  on  the 
part  of  the  insurance  company,"  although  con- 
ceding that  it  did  not  ana  could  not  arise  in 
the  caaOi  as  follows :  ''  I  have  no  hesitation  in 


saying  that  it  appears  to  me  to  be  upon  prin- 
ciple perfectly  clear  and  free  from  doubt  that 
such  a  loss  would  be  covered  by  an  ordinary 
policy  against  loss  caused  by  fire.  Under  such 
a  policy  the  company  wouldbe  liable  for  every 
I06.8.  caused  by  fire  unless  the  fire  itself  was 
caused  and  procured  by  the'  willful  act  of  the 
assured  himself,  or  some  one  acting  with  his 
privity  and  consent.  In  order  to  escape  from 
jpesponsibility  for  such  a  loss  as  the  present, 
the  company  ought  to  introduce  into  their 
policy  an  express  exception." 

The  substance  of  the  decisions  seem  to  be 
that  a  fire  policy  covers  all  risks  of  loss  or 
damage  by  fire,  save  only  such  as  are  excepted 
by  the  terms  of  the  policy  and  such  as  are 
caused  by  the  voluntary  act,  assent,  procure- 
ment, or  design  of  the  assured  himself.  In 
this  respect  the  law  of  fire  insurance  seems 
to  be  in  harmony  with  the  law  of  life  insur- 
ance. 

In  Horn  v.  The  Anglo  Australian,  7  Jurist, 
(N.  S.)  673,Vice-Chancellor  Wood  said :  "  It  ap- 
pears tomeclear  that  where  there  is  no  express 
provision  in  the  policy  that  in  the  event  of 
the  assured 'dyins  by  his  own  hand  the  policy 
shall  become  void,  that  policy  is  not  vacated 
by  the  circumstance  of  his  having  died  by  his 
own  hand  while  in  a  state  of  temporary  in- 
sanity." This  seems  to  be  the  acknowledged 
law  of  life  insurance.  May,  §  323.  Such 
beinff  the  law  of  life  insurance,  a  clause  is 
usually  inserted  in  the  policy  to  the  effect 
that  tne  insurer  will  not  be  liable  in  case  the 
insured  should  *'  die  by  suicide,  felonious  or 
otherwise,  sane  or  insane."  But  even  then 
these  words  are  only  held  to  include  Cases  of 
intentional  self-destruction,  and  not  uninten- 
tional or  accidental  death,  though  brought 
about  by  acts  of  the  deceased,  involving  neg- 
ligence or  carelessness.  Pierce  v.  The  Trav* 
eler's,  34  Wis.  389. 

In  the  Knickerbocker  v.  Peters,  42  Md. 
414,  it  was  held  that  suicide  by  the  insured 
while  ''in  a  fit  of  insanity  which  overpow- 
ered his  consciousness,  reason,  and  will,"  did 
not  come  within  the  clause  exempting  the 
company  in  case  the  assured  shoula  '*  die  by 
his  own  hand  or  act."  See  also,  Penfold  v. 
The  Universal,  86  N.  Y.  317,  and  cased  cited 
by  counsel  for  the  plaintiff.  But  as  already 
suggested  in  the  policy  before  us,  there  is 
no  exemption  from  liaoility  in  case  the  as- 
sured should  burn  the  property  feloniously 
or  otherwise,  sane  or  insane,  nor  anything  of 
that  nature. 

For  the  reasons  given  we  must  hold  that 
where,  as  here,  there  is  nothing  in  the  policy 
to  the  contrary,  the  insurance  company  is 
n6t  relieved  from  liability  because  the  prop- 
erty was  burned  by  the  assured  while  in  a 
state  of  insanity,  nor  unless  the  burning  was 
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caused  by  the  voluntary  act,  assent,  procure- 
ment, or  design  of  the  assured.  What  has  al- 
ready been  said  ir  regard  to  the  charge  of  the 
court  to  the  jurv  renders  it  unnecessary  to 
apply  the  princfple  there  suggested  to  the  al- 
leged error  in  excluding  the  expert  testimony, 
as  the  same  ruling  is  hot  likely  to  be  repeated. 
The  judgment  of  the  circuit  court  is  reversed, 
and  the  cause  isremanded  for  a  new  trial. 


♦  • » 


TtEXEAM  ▼.  CSBDIT0B8. 

(OcUifomia  St^reme  Court,    December,  1S82.) 
1.  "HOMEBTKAD  —  Double  HouBe  —  Beatdence,     The 


premiseB  oonslst  of  a  lot  in  San  Francisco,  which  with 
the  improvements  are  of  the  Taloe  of  |S,600.  Upon 
the  land  is  a  doable  house,  intendnd  for  two  famiuea, 


one  part  occnpled  by  the  insolvent,  and  the  other  part 
by  his  tenants.  Tee  hoose  has  two  distinct  en- 
trances, and  there  is  no  interior  connection  by  which 
a  person  can  go  from  one  house  to  the  other.  Held, 
that  the  portion  not  occupied  by  the  insolvent  could 
not  be  set  apart  as  homestead  property. 

2.  MoRTOAOB  ON  Prxmiskb.  The  existence  of  a 
mortgage  on  the  above  premises  is  not  an  element  in 
the  ascertainment  of  the  property  to  be  set  apart  as  a 
homestead  or  its  value. 

Appeal  from  San  Francisco. 

This  is  an  appeal  from  an  order,  in  insolvent 
proceedings,  setting  apart  a  homestead  to  the 
insolvent.    The  creditors  appealed. 

Per  Cubian. 

• 

1.  The  declaration  of  homestead  stated  the 
value  of  the  premises  to  be  $8,000.  The  ob- 
jection to  the  order  on  this  ground  is  dis- 
posed of  by  the  opinion  of  this  court  in  Ham 
V.  Bank,  filed  November  17, 1882. 

2.  The  premises  consist  of  a  lot  or  parcel  of 
land  thirty-five  feet  wide,  fronting  on  Mis- 
sion street,  in  the  city  and  county  of  San 
Francisco,  by  one  hundred  and  twenty-two 
and  a  half  feet  deep,  which  with  the  im- 
provements araof  the  value  of  $8,500.  Upon 
the  ,l&nd  is  a  double  house  intended  for  two 
families ;  Tiernan  never  occupied  more  than 
the  southerly  half  *of  the  same — the  other 
half  has  always  been  and  is  occupied  by  his 
tenents.  The  double  house  has  two  distinct  en- 
trances, and  there  is  no  connection  between 
the  two  tenants  by  which  a  person  can  so, 
within,  from  one  house  to  the  other,  tinder 
such  circumstances  the  court  erred  in  setting 
apart  that  portion  of  the  premises  not  occu- 
pied by  Tiernan.  "  The  homestead  consists  of 
the  dwelling-house  in  which  the  claimant  re- 
sides, and  the  land  on  which  the  same  is  sit- 
uated." C.  C.  §  1237.  In  this  case  the  claim- 
ant did  not  reside  in  the  structure  which  was 
occupied  by  his  tenents.  The  facts  of  this 
case  are  widely  different  from  the  case  of  a 
person  residing  in  a  building  and  renting  a 
portion  or  portions  of  it  to  roomers  or  lodgers. 

3.  Objection  is  made  to  the  creditors  being 
beard  in  this  matter  before  they  shall  have 
proved  their  debts.    It  might  oe  said  that 


the  petitioner  himself,  having  put  their 
names  in  his  list  of  creditors,  is  estopped 
from  making  the  objection  ;  but  it  is  enough 
to  say  that  the  matter  was  beard  in  the  court 
below  without  this  objection  being  made,  and 
it  is  too  late  to  make  it  here  for  the  first  time. 
4.  The  existence  of  a  mortgage  on  the  prem- 
ises in  this  case  is  no  element  in  the  ascer- 
tainment of  the  property  to  be  set  apart  as  a 
homestead  or  of  its  value.  Reversea  and  re- 
manded. 

6hie  Supreme  Ceurt  Repsrt. 


Bov.  W.  W.  JoRmov,  CUrf  /mNoc 

Jmdgm  : 
Eom.  Qmomn  W.  MolLTAin.  Hos.  Jom  W.  Oar. 

HOV.  JOHM  H.  DOTU.  Hon.  WlLUAM  H.  Ul 


Oolumbus,  Okio,  April  14,  1883. 

RBCORD  OF  NEVV  CASES  FILED. 

No.  1253.  Samuel  Ramsey  v.  Elijah  P.  Jones  et  «L 
Error  to  the  District  Court  of  Hancock  coanty.  £. 
T.  Dunn,  I.  B.  Conine  for  plaintliT. 

1264.  Baltimore  A  Ohio  A  Chicaso  R.  R.  Co.  v. 
Joseph  Ralston  et  al.  Error  reservea  in  the  District 
Court  of  Defiance  county^  C.  H.  Scribner,  B.  B. 
Kingsbury  for  plaintiflh. 

1265.  Reuben  E.  Champion  et  at.  v.  Robert  J.  Turn- 
bull.  EriDr  reserved  in  the  District  Court  of  Frank- 
lin county.     W.  J.  Gilmore,  Taylor  A  Taylor  Ibr 

SUintiflb.*  L.  English,  Harrison,  Olds  A  Marsh  for 
efendant. 

1266.  Margaret  A.  Sloan  et  al.  v.  William  F.  Wilson. 
Error  to  the  District  Court  of  Lawrence  ooanty.  O. 
F.  Moore  and  J.  L.  Anderson  for  plaintifb.  John  6. 
Qeorge  for  defendant. 

.  1267.  Margaret  A.  Sloan  et  al.  v.  Mary  A.  MoGtomey 
et  al.  Error  to  the  District  Court  of  Lawrence 
county.  O.  F.  Moore  and  J.  L.  Anderson  for  plaintilL 
W.  H.  Enochs  for  defendants. 

ASSIGNMENTS  FOR  ORAL  ARGUMENT. 

Ihieeda^f  April  17.  , 

1214.  William  Dilcher  v.  The  State  of  Ohio.  E^nor 
to  the  Court  of  Common  Pleas  of  Atbeu 
County. 

Wednesday^  April'lB, 

49.  Simon  and  Elisabeth  Bayer  v.  BSdwmrd  B. 
Clark.  Error  to  the  District  Court  of  Ptekaway 
County. 

66.  Thomas  Lovell  v.  Stephen  M;  Wentwortb. 
Error  to  the  District  Court  of  Hamilton  Ooanty. 

Friday,  AprU  20. 

59.  Lucian  M.  Chaffee,  Assignee,  etc,  v.  Flmt  Na- 
tional Bank,  of  Ravenna.  Error  to  ibe  Distrifll 
Court  of  Portage  County. 

67.  Pittsburgh,  Cincinnati  A  St.  Looia  Bailway 
Company  v.  William  Howard.  X^ror  to  the 
District  Court  of  Clinton  County. 

Wednesday i  April  26. 

76.  Joseph  Donley  v.  Liberty  Improyement  Bank 
et  al.    Error  to  the  District  Court  of 
County. 


79.  Levy  N.  Yearlv  et  aL  v.  Joseph  P.  Jjtmg  a(L  aL 
Error  to  the  Distriot  Court  otiAtMngOoanty. 
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n^he  Shi®  Haw  Jeupnal. 

ColumbuSy  O.y  April  21^  188S. 

BBXATA. 

Id  the  issue  of  April  7,  in  the  copy  of  the 
oonstitutional  amendment  relative  to  the  ju- 
diciary, the  word ''of ''  in  the  third  line  of 
the  first  column  of  page  510  should  read ''  and," 
and  the  comma  after  ''  records  "  in  the  sixth 
line  of  the  same  column  should  be  omitted. 


Tb9  Hon.  Ben  Butterworth  has  received  an 
appointment  to  assist  government  counsel  at 
the  trial  of  some  election  fraud  cases  in  South 
Carolina.  His  fees  are  to  be  thirty  thousand 
doUan  and  it  is  expected  that  he  will  be  home 
4o  make  a  fourth  of  July  oration  to  the  gran- 
gers. 

This  great  government  ought  not  to  be  so 
atingy  in  the  matter  of  counsel  fees.  The 
trial  of  Ouiteau  did  not  net  to'  the  attorneys 
for  the  government  more  than  half  a  million ; 
and  the  Star  Route  trials  are  working  a  few 
poor  lawyers  to  death  for  one  hundred  dollars 
each  per  day.  There  should  be  more  liberality 
shown.  But  then  the  fact  that  Republics  are 
ungrateful  must  account  for  this  disgraceful 
iMursimony. 


» » ♦ 


••  Bomrcnre  a  judox.** 

An  evening  paper  of  this  city  recently  gave 
publicity  to  an  attempt  to  injure  Judge 
Wylie,  of  the  Franklin  Common  Pleas,  in  a 
half  column  article  under  the  above  caption. 
All  the  details  of  a  tremendous  grievance 
were  thus  spread  before  the  public  in  bur- 
geoifly  while  the  very  dismal  failure  of  the 
movement  a  week  later,  wherein  the  judge 
was  fully  "vindicated,  was  announced  in  the 
ooart  report  in  two  lines  of  nonpareil.  This 
was  not  fair ;  but  it  only  proves  that  the  party 
who  so  loudly  proclaimed  his  intent  to 
*'  bounce  a  judge  "  was  not  present  to  assist 
the  reporter  to  make  a  half  column  article 
oat  ci  his  sorry  failure. 

The  question  ot  law  involved  in  the  case, 
impels  the  Law  Journal  to  notice  the  details, 
ffis  honor,  Judge  Wylie,  in  the  course  of  a 
oonveraation  upon  inatte^rs  entirely  discon- 


nected with  any  case  in  his  court,  expressed 
an  opinion  as  to  the  benefits  or  otherwise 
accruing  to  the  public  from  building  and  loan 
associations;  and  also,  as  to  the  credibility 
and  honesty  or  otherwise,  of  a  certain  per- 
son connected  therewith. 

Afterward,  a  case  in  the  district  court, 
— wherein  Judge  Wylie  was  one  of  the  three 
presiding  judges — involving  certain  interests 
or  questions  which  grew  out  of  building  as- 
sociation loans,  was  decided  against  the  organ- 
ization, although,  as  it  subsequently  trans- 
pired. Judge  Wylie  was  the  only  one  of  the 
three  favorable  to  a  decision  in  favor  of  the 
association.  A  motion  for  a  new  trial  was 
filed,  and  the  attorney  incorporated  into  the 
motion,  an  attack  upon  Judge  Wylie,  and 
thereby  the  demerits  of  one  of  his  own  wit- 
nesses and  of  his  client  were  widely  advertised. 
All  this  was  denominated  "  bouncing  a  judge." 

Upon  the  hearing  of  the  motion,  the 
attorney  was  confidently  expected  to  un- 
fold a  line  of  authorities  to  establish  the 
proposition  that  a  judge  was  not  entitled 
to  any  views  upon  anything  outside  of  his 
CQiirt,  and  not  allowed  to  hold  personal  opin- 
ions, even  when  based  upon  personal  knowl- 
edge. The  court,  however,  Judge  Minshall 
announcing  the  opinion,  only  allowed  the 
indiscreet  member  of  the  bar  to  state  his  mo- 
tion, and  held :  1.  That  a  court  could  not  sit 
in  trial  upon  itself;  that  such  has  been  the 
law  from  time  immemorial,  and  that  no  de- 
parture therefrom  had  ever  been  suggested. 
2.  That  the  motion  was  not  only  improper 
but  impertinent,  and  would  bcf  stricken  from 
the  files  sua  sponte.  Thus  ended  the  ^*  bounc- 
ing" of  a  very  excellent  and  conscientious 
judge. 


♦  f  ♦ 


8H0BT  onnovs. 

We  have  received  so  many  communications 
and  so  many  personal  appeals  from  those  who 
are  among  the  best  lawyers  in  the  state,  ask- 
ing what  can  be  done  to  induce  the  supreme 
court  and  the  supreme  court  commission  to 
write  shorter  opinions  than  usual,  and  to  re- 
port only  those  cases  entirely  novel  or  involv- 
ing new  legal  propositions;  that  we  meintion 
the  matter  although  at  the  risk  of  being  con- 
sidered meddlers.    The  tenor  of  the  criticism 
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to  which  we  refer  is  not  that  there  exists  any 
prolixity,  or  that  the  opinions  of  the  court  are 
at  all  tedious  or  long  drawn  out.  It  is  admitted 
— it  must  be  admitted — that  every  sentence 
written  by  each  of  the  judges  is  full  of  perti- 
nent meaning.  It  is  only  suggested  that  less 
might  be  said.  That  where  authorities  are 
cited  in  support  of  the  rulings,  the  simple 
citation  ought  to  be  made  to  suffice,  leaving  it 
to  others  lo  draw  the  conclusions  or  find  the 
logic  of  the  application.  That  the  supreme 
court  need  not  formulate  any  argument  to 
justify  its  rulings;  that  where  the  question 
is  new,  the  reasons  for  the  decision  may  be 
briefly  stated;  and  where  there  is  n  departure 
from  the  usual  course  of  decision  that  the 
opinion  of  the  court,  ought  not  to  be  circum- 
scribed. 

The  Supreme  Judicial  Court  of  Mas.sachu- 
setts  is  constantlv  cited  as  a  model  and  it 
must  be  confessed  that  that  court  is  wonder- 
fully frugal  in  the  matter  of  words.  The  fact 
of  the  matter  is  that  some  judges  of  lower 
courts,  who  have  had  but  limited  experience 
on  the  bench,  seem  inclined  to  believe 
that  their  reputation  for  erudition  in 
matters  legal,  depends  to  an  extent,  upon 
the  length  of  their  written  opinions;  while 
attorneys  generally  consider  that  when  a 
judge  disposes  of  a  question  in  a  few  words, 
he  is  master  of  the  authorities  and  their  rela- 
tion to  the  case  at  bar.  Attorneys  who  lose  a 
case  in  the  supreme  court  find  great  consola- 
tion in  a  lengthy  opinion,although  it  concludes 
by  ruling  against  them ;  as  if  their  argument 
had  almost  won  the  court  to  their  view  of  the 
case. 

The  Supreme  Court  of  Pennsylvania  re- 
cently, in  a  case  wherein  seven  eminent  law- 
yers had  argued  eloi^uently  and  learnedly  for 
three  days,  decided  the  case  and  told  why,  in 
two  lines — less  than  twenty  words.  It  is  re- 
corded that  the  attorneys  were  not  i$een 
"  abroad ''  for  iia  many  days,  and  yet  the  case 
was  righteously  decided  and  fully  reported. 

The  statement  of  this  case  will  occupy  sev- 
eral pages  of  the  reports  and  the  opinion  will 
simply  §ay  :  The  judgment  of  the  lower  court 
is  affirmed  on  the  authority  of  Doe  v.  Roe, 
49  Penn.  St.  50.  How  many  cases  might  be 
boiled  down  to  something  like  thesedimensions 


and  marked  in  the  weekly  record  "  no  further 
report,"  we  of  course  cannot  say.  There  may 
be  Bom£  and  may  be  none.  As  an  item  of 
news  we  simply  assert  that  many  adhere  to 
the  belief  that  there  are  some,  while  others 
will  not  admit  as  much.  B. 


■•-♦- 


Indianapolis  is  either  a  bad  place  for  good 
lawyers,  or  a  good  place  for  bad  ones.  A  law- 
yer named  Scobey  collected  seventy  dollars 
for  a  client  and  charged  one  hundred  for  his 
services.  The  client  offered  ten  dollars  which 
was  refused  and  suit  was  brought  to  recover  the 
full  fee.  The  verdict  he  obtained  was  for  five 
dollars,  and  that  he  pay  the  costs  amounting 
to  sixtv-five  dollars! 


» > » 


Who  is  ''  the  Lord  Chief  Justice  of  the 
United  States  ?"  A  letter  received  from  abroad 
at  the  New  York  office  was  so  addressed,  and 
was  sent  to  Chief  Justice  Waite.  He  wouldn't 
open  it.  Then  it  was  sent  to  Noah  Davis  and 
Justice  Daly,  neither  of  whom  would  believe 
that  it  belonged  to  him.  The  department  was 
puzzled  to  know  what  to  do  with  the  docu- 
ment, which  seenied  to  be  one  of  importance. 
Finally,  a  council  of  the  New  York  Judges 
was  called,  the  missive  was  opened,  and  it  was 
ascertained  who,  in  the  opinion  of  the  writer 
of  the  letter,  was  the  great  legal  functionary 
of  this  country.  He  was  found  to  be  a  justice 
of  the  peace  in  that  city,  who  had  made  a  for- 
tune in  petroleum  and  had  been  "  abroad  ** 
where  his  greatness  had  been  duly  advertised 
by  an  admiring  wife.      He  got  his  letter. 


♦  • » 


.  An  item  is  going  the  rounds,  wherein  Hor- 
ace Greely  is  represented  as  declaring  that 
the  world  would  be  better  off  without  lawyers, 
laws  for  the  collection  of  debts,  &c,  &c. 

Of  course  any  one  who  knows  the  practical 
mind  of  the  late  Mr.  Greely  will  give  no  credit 
to  the  assertion  that  he  ever  made  use  of  such 
foolish  language.  The  following  however,  is 
what  an  eminent  New  York  divine — Rev- 
Talmadge — says  of  the  law  and  lawyers,  indi- 
cating that  he  was  destined  for  the  law  and 
only  abandoned  the  "glorious  profession  "  un- 
der a  press  of  circumstances. 

"  I  started  for  the  legal  profession  with  an 
admiration  for  it  which  has  never  oooled,  for 
I  cannot  now  walk  along  by  a  court*hoose,  or 
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hear  an  att^)rney  address  a  jury,  without  hav- 
ing all  my  pulses  accelerated  and  my  enthu- 
siasm aroused.  I  cannot  express  my  admira- 
tion for  a  profession  adorned  with  the  names 
of  Marshall,  and  Story,  and  Kent,  and  Rufus 
Choate,  and  John  McLean. 

But  God  converted  my  soul  and  put  me  into 
the  ministry  by  a  variety  of  circumstandes, 
shutting   me  up  to  that  glorious  profession." 


-♦-»■ 


THAT  FIBROID  P0LTPV8. 

Ex-Attorney  General  Pillars's  report  of  the 
novel  question  raised  in  Addy  v.  Markes,  pub- 
lished in  the  Journal  sometime  since,  has  ex- 
cited considerable  interest  in   various  quat- 
ters.    This  case,  it  will  be  remembered,  wa? 
an  action  for  breach  of  promise,  tried  at  the 
last   term    of    the  Mercer  County    Common 
Pleas.    The  answer  admitted  the  contract  to 
marry,  and  set  up  as  a  reason  and  justification 
for  not  carrying  it  out,  that  since  such  con- 
tract was  entered   into  there   had   been  de- 
veloped in  the  uterus  of  the  plaintiff  a.  fibroid 
polypus,  which  unfitted  her  for  the  duties  of 
a  wife  and  mother.    The  repl}'  acknowledged 
the  development  of  the  tumor,  but  denied  that 
it  in  any  way  interfered  with  her  ability  to 
assume  and  perform  all   the  duties  of  a  Wife 
and    mother;    (Thomas'  ^Diseases    of    Wo- 
men,'-  Groodell's   "  Lessons  in    Gynaecology," 
Emmit's   **  Gynaecology,"    Schroeder's    "  Dis- 
eases of  the  Female  Sexual  Organs,"  Hewitt's 
"  Diseases  of  Women"),  and  alleged   further 
that  said  tumor  was  produced  by  and  resulted 
from     protracted  courtship   by    the  defend- 
ant.   On  the  trial  of  the  case  it  was  shown 
that  the  cqpduct  and  conversation  of  the  de- 
fendant was  such  as  to  cause  the  plaintiff  to 
think  continually  of  and  dwell  upon  or  brood 
over  her  prospective  speedy  entry  into  the 
marriage  relation  and  assuming    the  rights 
and  duties  of  a  wife  and  mother;  and  that 
the  defendant  had  kept  her   mind   in    this 
highly  wrought  condition  for  a  great  and  un- 
reasonable length  of  time.    The  jury  gave  a 
verdict  in  favor  of  the  plaintiff  for  $3,000.  The 
court  cat  it  down  to  $2,000  and  entered  judg- 
ment on  the  verdict.      The  case  goes  to  the 
district  court,  but  not  on  the  question  raised 
by  the  S€|Qond  part  of  the  plaintiff's  reply 
which  is  a  novel  one  in  law  and  of  great  in- 
terest to  the  profession. 

Respecting  the  intrinsic  merit  of  the  ques- 
tion raised — respecting  its  tenability  or 
otherwise — there  may  be  room  for  some 
doubt,  as  there  is  some  disagreement  among 
the  doctors — who  are  not  "  read  tip  " — regard- 
ing it ;  but  it  certainly  is  supp<>rted  by  very 
respectable  medical  and  scientific  authority. 
The  books  and  doctors  all  agree  that  the  fre^ 


quent  discussion  of  a  prospective  speed]^  mar- 
riage and  broaching  the  subject  of  sexual  re- 
lations of  man  and  wife,  would  have  a. ten- 
dency to  excite  the  nerves  and  through  them 
the  sexual  organs,  and  particularly  in  a 
healthy  young  woman  in  whom  the  sexual 
appetites  are  well  developed,  such  one,  in 
fact,  as  is  capable  of  oecoming  a  good 
wife  and  mother.  This  undue  excitement 
of  the  parts  would  cause  ^n  extra 
flow  of  blood  to  these  parts,  and  this  extra 
flow  of  blood  would  proauce  what  is  known 
as  an  hypertrophic  conditioli  of  the  womb— 
that  is,  would  stimulate  new  growth — which 
may  develope  into  a  fibroid  tumor  if  there  ex- 
ists a  focus  of  irritation,  or  weak  point,  in  the 
muscular  wall  of  the  womb.  Otherwise  the 
whole  excitement  may  be  thrown  upon  the 
mucus  membrane  lining  the  womb,  produc- 
ing either  a  leucorrhceal  discharge  or  a  mucus 
tumor.  The  authorities  declare  that  a  dis- 
eased condition  of  the  uterus,  of  greater  or 
less  seriousness,  must  inevitably  follow  such 
relation  and  conduct. 

The  effect  of  the  state  of  the  mind  on  the 
condition  of  the  womb  and  some  of  the  other 
organs  of  the  body  is  a  well-ascertained  quan- 
tity and  universally  recognized  fact.  Vfe  are 
told  of  a  case  where  a  German  girl  (a  virgin) 
put  an  infapt  to  her  breast  to  appease  it, 
and  the  tugging  of  the  infant  at  the  nipple 
caused  her  breasts  to  fill  with  milk ;  (Dun- 
glison's  "Human  Physiology"  (7th  ed.>,  vol. 
II.,  p.  513;  L'Union  Medicale,  1852,  No.7; 
Am.  Jour,  of  Med.  Sci.,  Jan.,  1852;  Dr.  Mc- 
William's  report  of  the  Niger  Expedition  in 
the  "Medical  Gazette,"  Jan.,  1847;  **Carpen- 
ter,s  Principles  of  Human  Physiology,"  Smith, 
p.  973)  ana  it  is  said  that  there  is  a  case  on 
record  where  the  same  effect  was  produced 
on  a  man  ("Philosophical  Transactions,"  vol. 
II,  p.  813 ;  Humboldt's  ''Personal  Narrative," 
vol.  Ill,  p.  68 ;  Sir  John  Franklin's  "Narrative 
of  a  Journey  to  the  Polar  Sea,"  p.  167 ;  Dun- 

flison's  "Human  Physiology"  (7th  ed.),  vol. 
I,  p.  514;  Carpenter's  "Principles  of  Human 
Physiology,"  Smith,  p.  973.)  There  is  also  an 
instance  where  the  impjortunings  of  «n  ardent 
lover  have  brought  milk  to  the  breasts  of  a 
maiden. 

It  is  a  well-known  fact  that  the  undue 
handling  of  the  breasts  of  a  girl  will  produce 
a  diseased  condition  of  these  glands  and  not 
unfrequently  of  the  sexual  organs  also.  The 
nipples  of  the  breasts  are  of  the  erectile  tissue 
in  women  (Gray's  Anatomy,  p.  SJO),  and 
the  irritation  of  these  must  necessarily  excite 
the  clitoris — which  is  genuine  erectile  tissue — 
and  through  it  all  the  sexual  organs;  there 
may  thus  be  brought  about  a  congestion  of  the 
parts,  which  is  more  or  lessinjurious  alwavs. 
The  blood    is    the     great     tissue-builaer 
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of  the  bod}%  and  when  there  is  an  extra  and 
nnitatural  flow  of  blood  there  will  be  an  extra 
and  excessive  growth  of  tissue.  In  their 
essence  the  fibroid  tumors  are  nothing  but  an 
excessive  growth  of  the  tissue  of  tne  parts 
nod  have  a  structure  like  that  of  the  uterus 
(Hewitt's  ''Diseases  of  Women,"  p.  608),  and 
consists  chiefly  of  connective  tissues  and  un- 
•ftiiped  muscular  fibres  (Helmuth's  "System 
of  Surgery,"  p.  91 ;  Schroeder's  "Diseases  of  the 
J^emale  Sexual  Organs,"  p.  j  Ziemssen's 
"Cydopedia  of  Meoicine."  vol.  X,  p.  224), 
wbich  considerably  exceed  in  size  those  of  the 
unimpregnated  uterus  (Bmmit's   "Gynseool- 

2y,"  p.  518 ;  Dr.  Kleb's  "Handbuch  der  Path- 
igicnen  Anatomic"),  but  lacking  the  sys- 
temMlcarrangement  found  in  the  endothelium 
cells  (Scbroeder  loe,  eiL),  and  are  formed  by 
ejusessive  development  of  one  of  the  tissues 
existing  in  the  uterus  (Thomas'  "Diseases  of 
Women,"  p.  630).  Any  part  of  the  uterus 
jnay  be  tne  original  seat  of  the  affection 
(Hewitt's  "Diseases  of  Women,"  p.  608),  but 
these  tumors. generally  originate  as  sub- mucus 
fibroids  (Hewitt's  "Diseases  of  Married 
Women,"  p.  613),  and  are  finallv  attached  to 
the  inner  surface  of  the  uterus  oy  a  pedicle  of 
varying  thickness  (Hewitt,  loc.  ciL;  Helmuth's 
"System  of  Surgery,"  p.  91).  They  are  then 
designated  as  polypi. 

Dr.  Thomas  says  (loc.  cii.)  that  "the  uterine 
polypus  is  a  tumor  covered  by  the  mucus 
membrane  of  the  uterus,  attached  to  that 
organ  by  a  pedicle  or  stem  and  originating  in 
a  hypertropny  or  h^j^erplasia  of  some  of  its 
tissqes,"  that  is^  ongiqates  in  and  is  caused 
by  an,  increase  m  the  number  of  individual 
structural  elements.  The  same  author  says 
r"DiBeases  of  Women,"  p.  632)  that  "the 
fibroid  polypus  is  originally  a  submucus 
fibroid  resembling  closely  those  which  are 
submucous  and  interstitial.  Slowly  extended 
from  the  uterine  parenchyma  [a  mass  (rf  tissue 
lying  between  the  vessels  of  the  uterus — an 
extra  growth  caused  by  the  extra  flow  of 
blood  We  referred  to  above]  by  its  [the  womb's] 
muscular  contraction,  the  tumor  gradually 
acquires  a  pedicle." 

&espectinff  the  cause  or  origin  of  these 
growths  Prof.  Carl  Scbroeder  says:  ("Diseases 
of  the  Fbmale  Sexual  Orffans,"  p.  — ; 
Ziemssen's"  Cyclopedia  of  Meaicine,"  vol.  X, 
p.  228 :  vide  also  Eaton's  "  Diseases  of  Wo- 
men," 542|^  that  nothine  at  all  is  known  iu 
regard  to  the  causes  which  determine  or  favor 
the  development  of  fibroids ;  but  thinks  that 
they  Ate  undoubtedly  due  to  some  local  irrita- 
tion. Dr.  Thomas  says:  ("Diseases  of 
Woman,"  pp.  632-3,)  that  "any  chronic  in- 
filammatory  action,  any  obstruction  of  the 
escape  of 'the  menstrual  fluid  which  causes 
uterine  tenesmus  [muscular -con traction  of  the 


fibres  of  the  uterus]  or  anjr  influence  tending 
to  keep  up  uterine  congestion  will  predispose 
to  hyprogenesis  [a  redundancy  of  parts,  extra 
growtn]  of  the  mucus  membrane."  Dr. 
Goodell  says,  ("  Lessons  in  Gynsecolc^,"  pp. 
518-9 :  "  As  to  the  cause  en  polypus!,  it  is 
evidently  due  to  perverted  nutrition — 
to  an  increased  constructive  ener^ 
in  the  womb,  for  these  are  hyperplastic 
growths,  like  polypi  in  the  nose.  Anything 
that  will  cause  and  keep  up  an  irritation  m 
the  structures  is  competent  to  create  these 
tumors.  What  is  the  most  frequent  cause  of 
nasal  polypus?  Catarrh  of  the  Schneiderian 
membrane.  In  the  same  manner  a  similar 
condition  of  the  womb,  acatarrh  of  its  lining 
membrane,  will  produce  a  like  result."  **  An- 
other cause,  closely  related  to  the  preceding. 
is  prevented  sexual  relations  which  excite  ana 
irritate  without  satisfying,"  and  that  they 
increase  under  the  stimulus  of  undue  uterine 
congestion.  The  same  author  says,  (pp.  364 
and  365) :  "  Without  further  comment,  the 
ante-nuptual  relations,  at  least  such  as  custom 
commomy  sanctions  in  this  land — and,  I  be- 
lieve, in  no  other — are,  therefore,  when  pro- 
longed, very  disturbing  elementis  to  a  young 
girl's  health.  Long  engagements,  by  keep-' 
ing  up  a  wearing  nervous  erethism,  are  not 
only  recoffnized,  but  classified,  by  alienists,  as 
one  of  tne  causes  of  insanity  in  women. 
Much  more  frequently  the  nervous  exhaustion 
is  spent  upon  the  re-productive  organs,  for 
the^  allow  an  awakening  of  a  sense 
which  is  not,  as  in  man,  appeased 
by  the  distractions  of  business  pursuits. 
Uterine  troubles  from  this  source  any 
open-eyed  physician  will  over  and  over 
again  see."  It  is  not  the  physician's  province 
to  meddle  in  the  love  afBBiirs  of  voung  folks ; 
matchmaking  is  clearlv  not  his  Dusiness,  but 
as  a  tried  and  trusted  friend,  as  a  brother 
beloved,  he  can  speak  out  when  others  dare 
not  even  hint.  Or,  when  consulted  bv  the 
anxious  mother  about  symptoms  in  her 
daughter,  plainly  referable  to  tne  reproductive 
organs,  he  can  declare  the  cause  and  then  be 
the  means  of  hastening  a  cure." 

From  all  this  we  are  led  to  believe  that  the 
allegation  on  the  part  of  the  plaintiff  in  this 
Mercer  county  case  is  not  merely  an  ingenious 
theory  suggested  by  a  shrewd  theorist  or  hit 
upon  by  a  wily  attorney,  but  a  potentiality 
lying  within  the  realm  of  the  highly  proba- 
ble. This  is  the  first  time  in  the  history  of 
breach  of  promise  cases  that  tbis  question 
has  been  called  to  the  attention  of  the  courts 
and  the  profession.  It  seems  to  be  a  new  and 
recently  discovered  fact  or  theory  or  law,  or 
whatever  you  choose  to  call  it.  Amongst  all 
the  authors  who  advocate  this  theory,  Goodell 
seems  to  have    taken    the    most    advanced 
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poaition,  with  Sobroeder,  Klebs  and  others  not 
lar  in  the  bockgroand. 

^ss:^\    "■■■ill    1-'"      7'       '  ^    aaaaag^  ■'    '    ''    ssssssssssxsssssss:^:sm 

Jirtieles  SirigiRal  aqd  Seleoted. 

LOBD  oHnr  jvmoi  oolsbimb. 

Lord  Chief  Justice  Coleridge  having  been 
invited  to  attend  the  State  bar  association  of 
New  York  at  its  next  meeting  accepted  the 
invitation  in  the  following  letter. 

Obmtlemeh  :  Your  letter  of  the  Slst  of  Jan- 
uary, has  just  reached  me.  Allow  me  to  offer 
to  yoUy^and  through  you  to  the  bar  of  New 
York,  my  grateful  thanks  for  the  invitation 
whicn  it  contains.  I  acknowledge  in  that  in- 
vitation a  striking  mark  of  the  kindly  feeling 
entertained  by  the  lawver  of  a  great  Ameri- 
can State  towards  the  lawyers  of  England, 
engaged  as  we  are  in  the  common  practice  of 
a  common  profession,  and  bound  by  a  law  in 
many  respects  the  same. 

It  is  a  matter  of  regret  to  me  that  the  dis- 
tinction you  confer  and  the  kindness  you  offer 
should  be  conferred  and  offered  in  regard  of 
one  who  unaffectedly  feels  his  entire  unfitness 
to  represent  the  great  traditions  of  a  body,  of 
whicn  he  chances  to  be  the  highest  non-polit- 
ical member,  but  as  I  cannot  look  upon  the 
compliment  as  personal,  so  neither  ought  per- 
sonal considerations  to  influence  me  in  accept- 
ing or  declining  it.  I  do  not  feel  free  to  refuse 
an  invitation  so  cordial  and  generous  as  yours, 
and  I  accordingly  accept  and  thank  you  for  it. 

Two  things  only  further  it  is  fit  that  I 
should  say :  my  public  duties  make  it  impos- 
sible for  me  to  leave  England  before  the  10th 
or  12th  of  Augubt,  a  time  which  I  fear  may 
be  inconvenient  to  ypu,  but  as  to  which  the 
duties  of  my  office  leave  me  no  choice.  Lastl v 
I  am  obliged  to  add.  that  since  an  illness  with 
which  I  was  visitea  in  November,  I  have  not 
regained  my  health  and  strength ;  and  it  is, 
therefore,  possible,  though  I  hope  not  likely, 
that  I  may  be  unable  from  want  of  strength 
to  undertake  the  visit.  Should  I  be  unhap- 
pily prevented  from  coming  from  this  cause 
(no  other  will  prevent  me),  I  need  not  say  I 
will  give  you  the  timeliest  notice  in  my  power. 

I  am,  gentlemen,  with  great  respect,  youk* 
obliged  and  obedient  humUe  servant, 

COLKRIDGB. 

1  Sussex  Square,  London,  W.,  Feb.,  10, 1883. 
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THB  MAUmOn  nBTOBMAVOB  OF  A  LBGAL  ACT. 

The  case  of  Chaley  v.  King^  to  appear  in  74 
Maine  Reports,  involves  the  mootea  question 
whether  a  man  can  ever  be  held  liable  for 
willfully  causinff  mischief  by  doing  an  act 
which  he  has  a  lejB^al  right  to  do.  The  case 
related  to  the  digging  of  a  well.  It  was  lield 
that  one  has  a  right  to  dig  a  well  anv- 
wfaere  on  his  own  land  inr  the  purpose  ofob* 


tainin^  water  for  his  own  use  or  for  the  ben- 
fit  of  hie  estate :  and  although  the  effect  of  it 
may  be  to  withhold  water  from  a  spring  from 
which  another  has  a  right  to  draw,  the  owner 
of  the  soil  will  not  be  liable  to  an  action  on 
that  account  so  long  as  he  acts  in  good  faith 
with  an  honest  purpose.  But  if  he  digs  the 
well  for  the  sole  purpose  of  inflictinff  damages 
upon  the  person  who  has  rights  in  tne  spring, 
he  will  be  liable. 

On  the  first  point  the  law  is  entirely  settled. 
Chase  V.  SUvenUyMy  62  Maine  175 ;  Oreenleafv. 
Francis,  18  Pick.  117;  AcUmv.  BlundM,  12 
Mees.  &  Wels.  335;  JBroadbent  v.  RavJMkaxt^ 
11  Exch.  602 ;  Chasemore  v.  Richards,  7  H.  L. 
Cas.  349. 

On  the  second  point  there  is  a  difference  of 
opinion.  Some  courts,  especially  those  of  New 
Xork, Pennsylvania  andVermont,  lay  down  the 
rule  broadly  that  '^  the  commission  of  a  lawful 
act  does  not  become  actiopable  although  it 
may  proceed  from  a  malicious  motive."  Gkn- 
dan  Iron  Co.  v.  Vhler,  75  Penn.  St.  467 

On  the  other  hand,  it  is  said  in  Comyn's 
Digest,  Action  on  the  Case,  A :  ''In  all  cases 
where  a  man  has  a  temporal  loss  or  damage 
by  the  wrong  of  another  he  may  have  an  ac- 
tion on  the  case,  to  be  repaired  in  damages." 
And  in  Walker  v.  Oontn,  107  Mass.  562,  *<  The 
intentional  causing  of  such  loss  to  another 
without  justifiable  cause,  and  with  the  mali- 
cious purpose  to  inflict  it,  is  of  itself  a  wronff." 
And  the  court  in  this  present  case  says :  "In 
view  of  the  very  numerous  cases  where 
'*  the  ecommiesion  of  a  lawful  act  does  become 
actionable,  bv  reason  of  the  me^e  carelessness 
of  him  who  aoes  it,  when  it  results  in  damage 
to  innocent  parties,  it  sounds  strangely  to  say 
that  its  commission  for  the  sole  purpose  cf 
inflicting  damage  upon  another  and  without 
any  design  to  secure  a  benefit  to  the  doer  or 
others,  is  not  actionable  when  the  damttge  is 
thereby  actually  caused."  The  cases  on  both 
sides  are  carefully  discussed,  and  the  conclu- 
sion is  reached  tiiat  the  rule  is  laid  down  too 
broadly  in  Olendon  Iron  Cd,  v.  Uhler,  and  that 
"  the  plaintiff  had  rights  in  the  spring  which, 
while  they  were  completely  suoject  to  the 
defendant's  right  to  consult  his  own  conven* 
ience  and  advantage  in  the  digging  of  a  well 
in  his  own  land  for  the  better  supply  of  his 
own  premises  with  water,  should  not  be  ip^* 
nored  if  it  were  true  that  the  defendant  did 
it  for  the  mere,  sole  and  malicious  purpose  of 
cutting  off  the  sources  of  the  spring  and  in- 
juring the  plaintiff,  and  not  for  the  improve- 
ment of  his  own  estate."  The  authority  of 
the  case  is  weakened,  however,  by  the  fact 
that  this  was  not  necessary  to  the  decision, 
because  the  court  found  as  a  fact  that  the  d& 
fendant  du^  the  well  for  a  proper  purpose 
conneoted  withhisownland.-^JV.J.  L,  JMnaL 
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Repei^bed  Gafieg. 


WILLIAM  J.  XDWABBS  ZT  AL.,  TBV8TBE8,  fto..   t. 
DASIVS  X.  MoCLVBG  BT  AL. 

(OAto  Siqfreme^OourL    March  27,  18H3.) 
EFyKcT  OF  Apt  Wordb  to  Convey  Estate— -Oka nt- 
iNO  Clause  Constbued. 

1.  A  deed  oontaining  apt  words  to  convey  au  estate 
In  fee,  miut  be  held  to  have  that  effect,  In  the  absence 
of  other  words  showing  clearly  and  unequivocally  a 
different  intention. 

2.  The  granting  clause  in  a  deed  was  an  Tolluwa: 
"  The  first  party  has  agreed  to  sell  and  docs  hereby 
give,  grant,  Dsrgain,  sell  and  convey  *'  unto  the  second 
purty,  their  heirs  and  assigns,  '*  all  the  stone  coal 
lying  and  being  in,  under  and  upon  certain  prem- 
ises,^ in  consideration  of  thirty  cents  per  ton  on  all 
ooal  when  mined,  and  the  second  party  bound  them- 
selves to  mine  at  least  3,0U0  tons  annually.  It  was 
also  stipulated  that  the  second  party  **  shalf  have  the 
right  to  abandon  the  contract  at  any  time  when  they 
shall  determine,  in  their  judgment,  that  said  coal,  in 
quantity,  quality  and  condition,  is  no  longer  minable 
with  economy  and  profit."  Held  .*  1.  All  minable  coal 
in  place  passed  absolutely  to  the  grantees.  2.  After 
such  convejranoe  no  interest  in  the  minable  coal  re- 
mained in  the  grantor  subject  to  be  mortgaged  as 
land*  3.  ^  mortgage  upon  the  remaining  interest  of 
the  grantor  in  the  lana,  did  not  cover  tne  purchase 
money  due  or  to  become  due  ft*om  the  purcnasers  of 
the  ooal. 

Error  to  the  District  Court  of  Trumbull 
county. 

,  On  the  twenty-eighth  of  September,  1867, 
one  Adam  McClurg  oeiug  then  the  owner  in 
fee  simple  of  the  lands  hereinafter  described, 
entered  into  a  written  contract  with  Jacob 
Stambaugh  and  associates,  as  follows : 

"  This  agreement  made  and  concluded  this 
twenty-eighth  day  of  September,  A.  D.  1867, 
by  and  between  A.  McClurg.  of  Vienna  town- 
ship, Trumbull  county  state  of  Ohio,  the  party 
of  the  first  part,  and  Jacob  Stambaugh  and 
Evan  Morris,  of  Liberty,  J.  H.  Humason  and 
Henry  Fowler,  of  Vienna  township,  Trumbull 
county,  state  of  Ohio,  and  John  Tod,  of  Cleve- 
land, and  John  Stambaugh,  of  Youngstown 
township,  Mahoning  county,  state  of  Ohio,  the 
second  patty: 

'*  Witnessetb,  that  in  consideration  of  one 
dollar  paid  by  said  second  to  silid  first  party, 
and  also  of  tne  covenants  and  agreements  of 
the  second  party,  to  be  performed  as  herein- 
after stipulated,  the  said  first  party  has  agreed 
to  sell,  and  does  hereby  give,  srant,  bargain, 
sell  and  convey  unto  the  said  second  party 
their  heirs  and  assigns  the  following  described 
stone  coal,  mining  rights  and  privileges,  to- 
wit :  All  the  stone  coal  lying  and  being  in, 
under  and  upon  the  following  lUnds,  to-wit : 
situate  in  the  township^of  Vienna,  county  of 
Trumbull,  and  state  of  Ohio,  bounded  ana  de- 
scribed as  follows :  on  the  north  bv  land  of 
William  Squire;  on  the  east  by  lanol  of  Daniel 
Reeser;  on  the  south  by  lands  of  R.  L.  Deming 
and  Amoe  Woodford's  heirs ;  on  the  west  by 
lands  of  Lewis  and  Lucre tia  Clark ;  conti^in- 


ing  in  the  whole  one  hundred  and  four  acres, 
more  or  less,  together  with  the  right  and  priv- 
ilege to  said  second  party,  their  heirs  ana  .as- 
signs freely  to  enter  upon  saidlands,  to  search 
for  said  stone  coal,  ana  when  found  to  mine 
and  remove  the  same,  and  dispose  thereof  for 
their  own  use  and  benefit,  and  for  this  purpose 
the  right  to  drill  on  said  lands  at  all  suitable 
points  in  the  judgment  of  said  party  of  the 
second  part,  their  heirs  and  assigns,  to  ascer- 
tain the  location,  quantity,  quality,  thickness 
and  inclination  or  dip  of  said  coal,  and  the 
right  to  make  all  sucn  shafts,  slopes  or  entries, 
airholes,  ditches,  roads  and  roadways,  and 
eroct  such  machinery,  shops,  houses  and  struct- 
ures, and  use  all  such  appliances  and  means 
as  may  be  necessary  and  convenient  in  the 
judgment  of  said  second  party,  their  heirs  and 
assigns,  for  the  most  economical  and  profitable 
mining  removing  and  marketing  .said  coal, 
and  also  the  rignt  to  use  on  or  about  the 
mouth  of  entries  or  mines  for  naid  purix)6es  so 
much  of  the  surface  of  said  land  as  may  be 
necessary  or  convenient,  in  the  judgment  of 
said  second  party,  to  be  selected  by  them  from 
time  to  time  as  needed,  but  not  to  exceed  in 
all  two  acres;  and  when  selected  and  entered 
upon  for  use,  said  second  party,  their  heirs  or 
assigns  shall  so  enclose  the  same  or  otherwise 
provide  as  that  trespassing  animals  therefrom 
shall  not  damage  the  residue  of  said  lands  for 
farming  purposes,  and  the  first  party  also 
grants  and  conveys  to  the  said  second  party^ 
their  heirs  and  assigns  the  right  of  way 
tl)  rough,  over  or  under  said  lands  to  transport 
coal  from  adjacent  lands. 

*'  It  is  mutually  understood  and  agreed  that 
all  said  rights,  privileges  and  facilities  hereby 
granted  are  to  be  used  and  conducted  in  a  good, 
careful,  workmanlike  manner,  and  so  as  to  do 
no  unnecessary  damage  or  injury  to  said  coal 
mine,  and  to  said  land  and  the  surface  farm- 
ing privileges  thereof.  And  it  is  also  under- 
stooa  and  agreed  that  no  mining  shall  be  done 
under  the  substantial  buildings  of  said  first 
party  now  on  said  land,  nor  so  near  thereto 
as  to  undermine  or  endanger  the  same. 

^^  The  second  party,  in  consideration  of  the 
premises,  for  themselves,  their  heirs  and  as- 
signs, covenants  and  agrees  to  make  reason- 
able search,  within  one  year  from  this  date, 
for  said  stone  coal,  and  if  found  in  location, 
quality,  quantity  and  thickness  sufficient  to 
warrant  economical  and  profitable  mining  and 
marketing  thereof,  then  to  open  said  mine  of 
coal,  and  make  firll  preparations  for  mining 
and  removing  the  same  within  two  years  from 
this  date,  and  thereafter  to  mine  and  remove 
from  said  land  yearly,  while  said  coal  shall 
continue  profitably  minable,  not  less  than 
3,000  tons,  of  (2,240)  two  thousand  two  ban- 
dred  and  forty  pounds  to  the  ton  as  mined,  or 
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pay  for  that  quantity  as  though  mined;  but 
payments  made  in  any  year  in  excess  ot  coal 
actually  mined  in  such  year  shall  be  applied 
on  the  excess  of  coal  mined  in  after  years  over 
said  stipulated  quantity. 

^'Saia  second  party,  for  themselves,  their  ex- 
ecutors, administrators,  heirs  and  assigns,  fur- 
ther covenants  and  agrees  to  pay  to  the  said 
first  party,  his  executors,  administrators,  heirs 
or  assigns,  for  all  coal  mined  and  removed 
from  said  land  at  the  rate  of  (30)  thirty  cents 
per  ton,  of  said  2,240  pounds. 

"  Settlements  and  payments  for  coal  to  be 
made  vearly,  on  the  first  day  of  October,  and 
in  each  year  during  the  continuance  of  this 
agreement. 

''  Said  second  party,  their  heirs  or  assigns 
agree  to  keep  accurate  scales  for  weighing, 
and  accurate  weights  and  accounts  of  coal 
mined,  and  at  all  reasonable  hours  have  the 
same,  and  said  mine  and  works  open  to  the 
free  and  full  inspection  of  said  first  party,  his 
heirs  and  assigns,  and  also  to  pay  all  taxes' or 
public  charees  of  every  kind,  national,  state 
or  municipal,  that  may  be  assessed  upon  said 
coal,  or  upon  any  of  the  machinery  or  struct- 
ures of  said  second  party. 

*^  It  is  mutually  understood  and  asreed  that 
said  second  party,  their  heirs  and  assigns, 
shall  have  the  riffht  to  abandon  this  contract 
and  yield  up  said  coal  mine  and  privileges  at 
any  time  the]^  shall  determine,  in  their  judg- 
ment, that  said  coal  is  in  quantity,  quality  or 
condition  no  longer  minable  with  economy 
and  profit,  and  when  this  contract  shall  be 
ended,  for  any  reason,  said  second  party,  their 
heirs  or  assigns,  shall  have  the  right  to  remove 
their  machinery  and  other  structures  and 
propertjr  from  said  land." 

This. instrument  was  signed  and  pealed  by 
the  parties,  attested,  acknowledged  and  re- 
cord^ in  conformity  with  the  statute  in  rela- 
tion to  deeds  and  other  instruments  for  the 
conveyance  of  land. 

Stambaugh  and  associates  afterwards  trans- 
ferred all  their  rights  and  interests  under  the 
contract  to  the  Vienna  Coal  and  Iron  Com- 
pany, a  corporation,  "which  was  in  possession, 
operating  tne  mine  at  the  commencement  of 
this  suit. 

Subsequentlv,  Adam  McClurg  died  testate, 
having  given  by  his  will  to  his  son,  James  L. 
McClurg,  two  undivided  ninth  parts  of  said 
land,  and  also  two  ninth  parts  ot  the  interest 
of  the  testator  under  the  contract  of  Septem- 
ber 28,  1867. 

Afterwards,  but  prior  to  August  30,  1876, 
James  L.  McClurs  parted  with  nis  interest  in 
said  land,  by  deed  duly  executed,  reserving, 
however,  his  interest  in  the  coal,  and  his  in- 
terest in  the  contract  of  September  28,  1867. 

On  August  30)  1876,  James  L.  McClurg  exe- 


cuted  two  mortgage  deeds,  one  to  Darius  M. 
McClurg,  anXl  the  other  to.  John  McClurg,  to 
secure  the  payment  of  certain  notes,  on  his 
interest  in  said  laud,  stating  his  interest  lo 
be  two  ninth  parts,  and  covenanted  that ''  un: 
til  the  ensealing  of  these  presents,  I  am  well 
seized  of  the  above  described  premises  as  a 
good  and  indefeasible  estate  in  fee  simple, 
and  have  good  right  to  bargain  and  sell  the 
same."  These  mortgages  were  duly  recorded 
as  real  estate  mortgages — first,  the  mortgage 
to  Darius  M.,  and  suosequently  that  of  «John 
McClurg. 

Afterwards,  on  the  6th  of  December,  1876, 
James  L.McClurg  and  his  wife  executed  a  mort- 
gage deed  to  William  J.  Edwards  and  others, 
trustees  of  the  Rayen  School,  plaintiflfin  error, 
upon  two  undivided  ninth  parts  of  the  stone 
coal  underlying  said  land,  in  which  it  was 
stipulated  as  follows  : 

**  Said  coal  is,  however,  conveyed  subject  to 
a  certain  lease  made  by  A.  McClurg  to  J.  H. 
Humason  andotherH,(to  wit,  Jacob  Stambaugh 
and  associates)  on  the  twenty-eighth  day  of 
September,  1867,  which  lease  is  now  held*  and 
owned  by  the  Vienna  Coal  and  Iron  Company, 
as  assignee  of  said  Humason  and  others.  And 
the  said  A.  McClurg's  Interest  in  said  lease  to 
the  extent  of  an  undivided  two-ninths  part 
therein,  is  now  owned  by  the  grantors,  and 
the  said  grantors  assign  to  the  grantees  here- 
under, said  two-ninths  parts  of  said  lease  and 
of  the  right  to  collect  and  enjoy  rents  there*- 
under  for  the  purpose  of  securing  the  pay- 
ment of  the  promissory  note  hereinafter  de- 
scribed, be  the  same  more  or  less." 

Upon  this  state  offsets,  a  controversy  arose 
between  Darius  M.  McClurg  and  the  trustees 
of  Rayen  School  as  to  their  respective  rights 
to  receive  from  the  Vienna  Coal  and  Iron 
Company,  the  two-ninths  of  the  money  in  its 
hanas,  payable  to  James  L.  McClurg  or  his 
assignee.  To  settle  this  contrgversy,  the  origi- 
nal action  was  brought  by  Darius  A,  McClurg. 
In  the  court  of  commop  pleas  a  decree  was 
rendered  for  plaintiff.  '  This  decree  was  af- 
firmed by  the  district  court.  This  procneding 
is  prosecuted  by  the  trustees  of  Rayen  School 
to  recover  the  judgments  below. 
McIlvaine,  J: 

That  tHe  stipulations  contained  in  the 
mortgage  of  Decemb«r  6,  1876,  executed  by 
James  L.  McClurg  to  the  trustees  of  Rayen 
School  were  sufBcient  to  transfer  the  interest 
nowin  controversy,  is  not  disputed.  The  sole 
contention  between  the  parties  is  as  to  the 
sufiiciencv  of  the  mortgage  executed  bv  James 
L.  McClurg  to  Darius  M.  McClurg  6n  the  30th 
of  August  1876  to  transfer  such  interest  to 
the  mortgagee.  This  mortgage,  in  form  and 
by  its  terms,  was  a  real  estate  mortgage — 
nothing  more. 
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The  principal  qaestion  involved  in  this 
oontention  ie,  whether  or  not  James  L.  Mc- 
Glurg  at  the  date  of  the  mortgage,  was  seized 
of  an  estate  or  interest  in  the  land  therein 
described.  The  solution  of  this  question  de- 
pends  on  the  proper  construction  of  the  agree- 
ment of  September  28,  1867,  between  Adam 
McClurg  and  Jacob  Stambaugh  and  his  asso- 
ciates. 

Confessedly,  James  L.  McClurg,  at  the  date 
of  the  mortgage  to  Darius,  had  no  interest  in 
the  land  therein  describea,  unless  it  was  an 
interest  in  the  coal  in  place.  If  he  had  such  in- 
terest, it  was  under  the  will  of  his  father, 
Adam  McClurg.;  and  whether  his  father  had 
any  interest  in  the  coal  as  land,  which  could 
pass  to  his  devisee,  depends  upon  the  legal  ef- 
fect to  be  given  to  the  instrument  of  Septem- 
ber 28, 18OT.    ^ 

That  coal  in  place  may  be  granted  and  con- 
veyed as  land,  separate  and  apart  from  that 
which  over-lies  or  under-lies  it,  is  not  dis- 
pute. This  brings  us  to  the  exact  question 
in  the  case — what  was  the  intention  of  the 
parties  as  gathered  from  the  whole  instru- 
ment of  September  28,  1867.  Thb  granting 
clause  is  as  follows : 

''  That  in  consideration  of  one  dollar  paid 
by  said  second  to  said  first  party,  and  also  6f 
the  covenants  and  agreements  ot  the*  second 

f)artv,  to  be  performed  as  hereinafter  stipu- 
ated.  the  said  first  party  has  agreed  to  sell. 
and  does  hereby  give,  grant,  bargain,,  sell  ana 
convey  unto  the  said  second  party  their  heirs 
and  assigns  the  following  described  stone  coal, 
mining  riffhts  and  privileges,  to  wit :  All  the 
stone  coal  lying  and  being  m,  under  and  upon 
the  following  lands,  to  wit :" 

That  this  language  was  sufficient  to  trans- 
fer a  fee  simple  estate  in  the  coal,  is  too  plain 
to  admit  of  discussion.  The  intention  of  the 
parties  to  transfer  a  fee  simple  estate  in  the 
<x>al,  must  be  found  from  this  language,  unless 
we  find  in  other  parts  of  the  instrument  a 
contrary  intention  expressed  in  words  equally 
plain  and  unequivocal. 

We  do  not  find  in  the  instrument  any  other 
language  which,  by  fair  and  reasonable  inter- 
pretation, is  not  entirely  consistent  with  the 
intention  so  clearly  expressed  by  the  terms 
above  quoted,  except  in  the  last  paragraph, 
which  reads  as  fdlows:  "It  is  mutually 
understood  and  agreed  that  said  second  party, 
their  heirs  and  assigns  shall  have  the  riffht  to 
abandon  this  contract  and  yield  up  saia  coal 
mine  and  privilep^es  at  any  time  they  shall 
determine  in  their  judgment  that  said  coal  is, 
in  quantity,  quality  or  condition,  no  longer 
minable  with  economy  and  profit,  and  Irhen 
this  contract  shall  be  ended,  for  any  reason, 
said  second  party,  their  heirs  or  assigns,  shall 
have  the  right  to  remove  their  machinery 


and  other  structures  and  property  from  said 
land.'^ 

The  exact  impoVt  or  legal  eflect  of  this 
language  is  not  clear.  The  defendant  in  error 
claims  that,  when  construed  in  connection 
with  other  parts  of  the  instrument,  it  shows 
the  intention  of  the  parties  to  have  been  to 
make  'a  lease  of  the  coal,  or  to  grant  a  license 
to  enter  and  mine,  either  of  which  would  be 
inconsistent  with  the  intent  to  convey  a  fee: 
To  this  it  may  be  answered,  that  the  snbject 
matter  of  the  contract  was  land — coal  in  plmoe. 
It  is  very  clear  that  the  parties  intended  that 
the  coal  should  be  mined  by  the  grantees  and 
thus  converted  into  personalty  aqd  disposed 
of  by  them.  The  coal  was  not  to  revert  to  the 
grantor.  Nothing  was  to  be  returned  to  him 
except  the  consioeration  to  be  paid  for  the 
thing  granted.  Such  is  not  the  nature  of  a 
contract  of  lease.  It  was  a  sale  of  the  coal  for 
a  consideration.  True,  a  license  was  granted 
to  ento^on  the  lands  of  the  grantor  to  mine 
and  remove  the  coal  conveyed-— the  coal  of  the 
grantees,  not  of  the  grantor. 

On  the  othdr  hand,  we  think,  eflfect  can  be 
given  to  the  terms  of  the  grant,  and  also  to 
tne  stipulations  of  the  contract  last  quoted. 

With  regard  to  the  stipulations,  it  may  be 
said,  with  much  show  of  reason,  that  the  par- 
ties thereby  intended  to  save  and  except  nom 
the  grant  such  coa]  as  could  not^  witn  econ- 
omy, be  mined  with  profit.  If  this  be  not  the 
true  interpretation,  then  we  think,  the  right 
reserved  to  the  grantoes  to  abandon  the  con- 
tract, ifhen  they  may  determine,  in  their 
judgment,  no  more  coal  remains  in  the  prem- 
ises, whicn,  with  economv,  may  be  mined  with 
profit,  must  be  construea  as  a  condition  upon 
the  happening  of  which,  the  estate  granted  is 
determined,  and  the  Unminable  coal  revert  to 
the  grantor,  his  heirs,  assigns  or  devisees^ 

This  right  to  abandon  the  contract  does  not 
rest  in  the  mere  will  and  pleasure  of  the 
grantees,  their  heirs  or  assigns,  but  upon  their 
judgment  exercised  in  gowi  faith.  Cook  «. 
Andrews,  36  Ohio  St.  174.  So  that,  upon 
either  interpretation,  all  minable  coal,  or,  at 
least  all  that  was  minable  in  the  judgment  of 
Stambaugh  and  his  associates  and  their  heirs 
and  assigns,  passed  absolutely,  as  land,  fiom 
Adain  McClurg  to  the  grantees  named  in  the 
deed  of  September  28, 1867. 

This  being  so,  it  follows  that  no  estate  or 
interest  passed  by  the  will  of  Adam  MoClnzs 
to  James  L.  Mc£llur|;  in  the  coal  as  lanc^ 
which  had  been  previously  conveyed  bv  the 
deed  from  Adam  McClurg^  to  Stambaugh  and 
his  associates ;  and,  of  course,  the  mortgage 
from  James  to  Darius  did  not  create  a  lien  on 
property  not  owned  by  the  mortgagor*  Tni0| 
at  the  date  of  this  mortgage,  James  had  an 
interest  in  all  the  monevs  <rae  and  to  beclMtie 
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due  from  the  Vienna  Coal  and  Iron  Company ; 
but  ae  the  mortgage  was  upon  real  estate 
alone,  it  did  not  co^er  the  interest  of  James 
in  such,  moneys^  and^  were  it  true,  that  James 
intended  to  pleoee  his  interest  in  these  mon- 
eys to  Darius,  tne  trustees  of  Rayen  School 
are  not  afTected  thereby,  for  the  reason  that 
they  loaned  money  upon  the  faith  of  this  se- 
curity without  actual  knowledge  of  such  in- 
tention, and  the  mortgage  was  not  construct- 
ive notice  thereof. 

This  is  not  a  case  for  the  application  of  the 
doctrine,  that  a  mortgagee,  ^ter  condition 
broken,  may  demand  tne' rents  from  a  lessee 
of  the  mortgaged  premises.  The  Vienna  Coal 
and  Ixon  Company  is  not  lessee  of  any  part 
of  the  premises  mortgaged  by  James  L.  to 
Darius  M.  McClure.  The  moneys  due  and  to 
become  due  from  the  company  under  the  deed 
of  September  28, 1867,  are  not  rents,  but  pur-  \ 
chase  money. 

The  conclusion  to  which  we  have  arrived  is 
folly  sustained  by  the  case  of  Manning  v. 
Frazier,  96  111.  279. 

In  Caldwell  v.  Fulton,  81  Pa.  St.  475,  the 
court  went  much  further  and  held  that  by  a 
deed  in  which  there  were  no  words  importing 
a  grant  of  the  fee,  but  which  gave  absolute 
dmninion  oyer  the  stone  coal  in  certain  lands 
to  the  grantee,  who  agreed  to  pay  a  certain 
and  fixed  sum  in  9oUdo  a  oonyeyance  of  the 
coal  in  place  passed  absolutely. 

Without  referrinff  to  other  cases,  I  will 
merely  add  that  I  know  of  no  case  where, 
upoh  similar  facts,  a  di£forent  conclusion  was 
reached^ 

Judgment  reversed. 

[Dissenting  opinion  of  Okey,  J.,  will  appear 
next  week.] 


♦  • » 


HAVIST  T.  DOVOeHVI. 

{MarjfUmdCkmrtqfAppeaU.  October  1S82.) 

JuDOMnrr— Foitf  at  to  Jhari  o/D^tndamU  Voida»  to 
AtL  When  m  ludgment  of  one  state.ia  void  in  snother 
slaile  snd  it  is  aomitted  to  be  void  as  to  some  of  the 
dsfsndsnte,  no  reooyery  can  be  had  aa  to  the  rest.  The 
Judgment  la  an  entirety  and  cannot  be  retteraed. 

ROBIMSOM,  J. 

It  appears  from  the  pleadings  in  this  case 
HkBi  suit  was  brought  in  Pennsylyania  against 
Charles  and  John  Donoghue  on  a  joint  con- 
tract ;  that  Charles  was  regularly  summoned, 
but  no  process  of  any  kindTwas  issued  against 
John,  nor  did  he  appear  in  person  or  by  at- 
torney to  the  suit.  Judgment,  howeyer,  was 
subsequently  reooyered  against  both  defend- 
ants,, and  on  this  judgment  suit  is  brought  in 
this  state  against  Charles.  In  support  of  this 
action  it  is  contended  that  the  foreign  iudg- 
ment,  although  yoid  as  to  John,  is  yalia  and 
binding  on  Chailes«  the  party  who  was  sum- 
nioiidd. 

jfcboDmmon  law,  judgment  waa  regarded  as 


an  entire  thinff,  and  being  an  entirety  it  has 
been  repeatedly  held  that  it  could  not  be 
a£Brmed  as  to  one  or  more  defendants  and  re- 
yersed  as  to  others.  It  must  either  be  affirmed 
as  a  whole  or  reyersed  as  a  whole.  Culling  v. 
Williams,  1  Salk.  24;  Parker  v.  Harris,  1  Id. 
Rayd.  836 ;  Lloyd  v.  Pearse,  Coke  Jac.  26 ;  2 
Saunds.  101 ;  2  Bac.  Abr.  228,  marg. 

Thus,  in  an  action  of  trespass  against  two  or 
more  defendants,  if  one  of  tnem  died  pending 
the  suit  and  judgment  was  rendered  against 
all,  it  was  decidra  that  the  entire  judgment 
must  be  reyersed ;  and  for  that  reason,  that 
being  an^ntirety,  it  could  not  be  affirmed  in 
part  and  reyersed  in  part.  2  Bac.  Abr.,  Let- 
ter E,  228. 

But  conceding  this  to  be  the  case  where  a 
judgment  is  affirmed  or  reyersed  on  appeal,  or 
on  a  writ  of  error,  the  argument  is  that  the 
rule  does  not  apply  to  A  suit  brought  upon  a 
foreign  iudement  recoyered  against  two  or 
more  defendants,  only  one  of  whom  is  sum- 
moned, and  which  judgment  has  been  per- 
mitted to  stand  unre  veiled  and  unchallenged. 
In  such  a  case  the  appellant  contend^  that 
the  judgment  is  yalid,  and  may  be  enforced 
against  the  party  summoned  in  the  original 
action,  though  yoid  as  to  the  parties  against 
whom  no  process  was  issued.  Now  in  deter- 
mining this  question  we  must  not  lose  siffht 
of  this  distinction  between  yoid  and  yoidable 
judgments.  A  judgment  rendered  by  a  court 
nayine  jurisdiction  oyer  the  subiect-matter 
and  tne  person,  is  unquestionably  conclu- 
siye  and  binding  on  the  parties,  unless  re- 
yersed or  set  aside  in  some  mode  or  manner 
{prescribed  by  law.  But  it  is  essential  to  the  ya- 
idityof  a  ludgment  in  penonaniy  that  the 
court  shoula  haye  jurisdiction  oyer  the  par- 
ties, and,  if  rendered  without  such  jurisdic- 
tion, it  is  a  mere  nullity.  Such  a  judgment  is 
not  merely  erroneous  because  of  some  irregu- 
larity in  the  mode  or  proceeding,  or  error  on 
the  part  of  the  court  in  the  application  of  the 
law  to  the  particular  case,  and  which  the  party 
ag^rieyed  must  seek  a  remedy  by  appeal  or 
writ  of  error ;  but  being  a  judgment  rendered 
without  jurisdiction  it  is  absolutely  yoid,  and 
may  be  assailed  at  all  times  and  in  all  pro- 
ceedings by  which  it  is  sousht  to  be  enforced. 

If,  then,  a  judgment  could  not  at  common 
law  be  affirmed  in  part  and  reyersed  in  p^rt, 
because  of  Its  entirety,  for  the  same*  reason  if 
a  suit  is  br6ught  in  this  state  on  a  foreign 
judgment,  which  is  admitted  to  be  yoid  as  to 
one  of  the  defendants,  such  a  Judgment  roust 
be  held  to  be  yoid  as  to  all.  The  reason  of  the 
law  is  that  the  judgment  is  an  entire  thing 
and  can  not  be  separated  into  parts.  ^  If  exe- 
cution is  issued  on  such  a  judgment  it  must 
be  issued  against  all  the  defendants. 

The  question  now  before  us  was  fully  con- 
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sidered  in  Hall  v,  Williams,  6 Pick.  232,  where 
a  suit  was  brought-  in  Massachusetts  on  a 
judgment  recovered  in  Georgia  against  two 
defendants,  and  it  appeared  ^om  the  record 
that  one  of  the  defendants  had  never  been 
summoned,  and  had  never  appeared  in  person 
or  by  attorney  to  the  suit  brought  against 
him  in  Georgia,  and  it  was  held  (Parker.  C. 
Jr.,  delivering  the  opinion  of  the  court),  that 
the  judgment  being  entire,  if  it  was  a  nullity 
with  r^pect  to  one,  it  was  a  nullity  also  as  to 
the  other  defendant.  In  the  still  later  case  of 
Wright  V,  Andrews,  decided  in  1881,  130 Mass. 
150,  the  Question  was  again  argued  before  the 
court,  ana  the  decision  in  &Pick.  was  approved, 
Gray,  C.  J.,  saying,  that  if  the  ''court  nad  no 
jurisdiction  of  one  defendant,  its  judgment 
Deing  entire  and  unqualified,  is,  in  the  ab- 
sence of  any  evidence  of  the  law  of  Maine  upon 
the  subject,  void  against  both."  These  decis- 
ions have  been  followed  by  the  courtsof  Maine, 
New  Hampshire  and  other  states.  45  Maine, 
183;  11  N.  H.  290;  1  Abbot  U.  S.  C.  R.  302. 
In  Motteux  v.  St.  Aubin,  2  W.  Black.  1133;  Ash- 
lin  V.  Laregton,  4  Moore  &  S.  719;  Gerard  v, 
Basse,  1  Dall.  119;  Silvus  r.  Reynolds,  2  Harr. 
(N.  J.)  275. 

Courts  have  permitted  judgments  on  motion, 
some  of  them  in  the  exercise  of  a  quasi-equit- 
able jurisdiction,  to  be  set  aside  as  toone  de- 
fendant and  to  stand  as  to  others.  And  in 
some  states  it  has  been  decided  that  a  judg- 
ment mav  be  valid  as  to  one  defendant  and 
void  as  to  others.  Douglass  v,  Massie,  16 
Ohio  271.  The  weight  of  authority  is,  we 
think,  decidedly  the  other  way,  and  in  accord 
with  the  law  as  laid  down  in  Uall  v.  Wiliams, 
6  Pick.  Looking  at  the  question  from  an 
equitablestand-pointpurel3%  there  is  some  force 
in  the  appellant's  contention,  that  a  judgment 
may  and  ought  to  be  held  valid  as  to  parties 
summoned,  and  who  had  an  opportunity  to 
make  their  defenses,  even  though  it  may  be 
void  as  to  others  against  whom  no  process  was 
issued.  But  if  it  be  well  settled,  and  8uch 
seems  to  be  the  law,  that  it  iudgment  which  is 
void  as  to  one  of  the  defendants  is  void  also  as 
to  the  other,  the  plaintiff,  in  taking  such  a 
judgment,  has  no  one  to  blame  but  himself. 
In  bringing  suit  against  two  parties  on  a  ioint 
contract,  It  was  his  duty  to  have  directed  pro- 
cess to  be  issued  against  both^  and  if  he  failed 
to  do  so,  and  subsequently  took  a  judgment 
against  one  of  the  defendants  who  never  had 
been  summoned,  he  has  no  right  to 'complain, 
because  the  law  will  not  enforce  the  payment 
of  such  a  judgment.  For  these  reasons  the  de- 
murrer to  the  second  and  third  counts  were 
properly  sustained. 

The  first  count  sets  forth  a  judgment  regu- 
larly recovered  against  both  defendants;  tne 
suit  is  brought,  however,  against  one  only,  and 


without  any  suggestion  of  the  death  of  the 
other.  Both  were  jointly  and  severally  lia- 
ble on  the  judgment,  and  both  ought  tp  have 
been  sued,  or  some  reason  alleged  why  the 
other  was  not  joined  m  the  action.  Mierrick 
V.  Bank  Metropolis,  8  Gill,  14 ;  Kent  v.  Hol- 
liday,  17  Md.  293 ;  State  v.  Magraw,  12  G.  A 
J.  265.  This  was  decided  in  Prather  v.  Mun- 
roe,  11  G.  &  J.  261,  where,  upon  a  judgment 
against  two  defendants,  scire  jaeioM  was  issued 
against  the  terre-tenants  of  one  of  the  defend- 
ants only,  without  suggesting  the  death  of  the 
other,  and  upon  demurrer  this  defect  was  held 
fatal. 

Finding  no  error  in  the  ruling  below,  the 
judgment  will  be  affirmed. 


♦  •  • 


MVnOX  ▼.  DODSOV. 

{MiB90uri  Svpreme  Court,    March,  5.1883.) 

Husband  and  Wifb— AMfroncTa  Liability  for  W^€U 
Antfi-NupUal  DebU^OounaH  JFeea  in  Former  JDivoree 
Proeeedtngs.  A  hunband  is  not  Uable  for  the  fee  which 
bis  wife  promiBed  to  pay  her  attomev  for  obtaining 
for  ber  a  divorce  from  her  former  hnsoand,  notwith- 
standing she  renewed  har  promiae  to  pay  after  her 
divorce  waa  granted,  and  before  her  aeoona  marriage. 
Her  first  promise  waa  made  before  her  divorce  waa 
granted  and  while  ahe  waa  a  married  woman,  and 
waa  in  conaeqnenee  void,  and  her  second  promiae, 
though  made  while  ahe  waa  m/eme  aqUt  waa  baaed  on 
a  mere  moral  obUgation,  which  cannot  be  enforced 
without  aome  prei^oua  legal  liability  to  aappoii  it* 

Appeal  from  Adair  Circuit  Court. 

Sherwood,  C.  J., 

Action  before  a  justice  of  the  peace,  based 
on  the  following  statement :  Plaintiff  states 
that' he  is  an  attorney  at  law,  duly  licensed 
according  to  law ;  that  heretofore,  to  wit,  on 

the day ,  1877,   one    Louisa 

Allen  employed  plaintiff  to  bring  and  pros- 
ecute an  action  for  divorce  from  her  then  nua- 
band,  James  Allen ;  that  the  cause  of  said 
divorce  was  that  she  had  been  deserted  hj 
her  husband  for  more  than  three  years  before 
the  bringing  of  this  suit  for  divorce,  or«oon- 
tracting  witn  plaintiff  to  bring  said  suit  for 
divorce,  and  that  plaintiff  did  bring  said  suit, 
and  did  successfully  prosecute  the  same,  and 
she  was  divorced  from  her  said  husband  ;  that 
plain tift's  services  therein  were  reasonably 
worth  twenty-five  dollars,  which  amount  ahe 
agreed  to  pay  plaintiff  before  and  after  the 
divorce  was  granted,  but  which  is  due  and 

unpaid ;    that    afterwards,   on    the day 

of . ,  1878,  defendant,  Thomas  Dodson, 

was  duly  and  legally  married  with  said  Louisa 
Allen,  and  is  now 'her  husband;  wherefore 
plaintiff  prays  judgment  against  said  Thomas 
Dodson  for^d  sum  of  twenty-five  dollars  and 
costs." 

A  married  woman  is  wholly  incapable  of 
making  any  contract  whatever  which  will 
bind  her  personally,  or  create  against  her  a 
personal  debt  or  obligation.    Bauer  v.  Bauer 
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40  Mo.  61 ;  Higgins  v.  Pettzer,  49  Mo.  252. 
And  it  has  been  expressly  decided  that  a  mar- 
ried woman's  promise  to  pay  her  attorney  his 
fee  for  obtaining  a  divorce  for  her  woula  not 
be  binding  upon  her.  Whipple  v.  Giles,  55 
N.  H.  139,  s.  c,  2  Cent  L.  J.  484.  This  being 
(he  case,  the  engagement  made  with  plaintiff 
by  Mrs.  Dodson,  now  wife  of  defendant,  then 
wife  of  James  Allen,  to  pay  plaintiff  as  an 
attorney  a  certain  sum  for  obtaining  a  divorce 
from  her  former  husband,  Allen,  can  not  be 
regarded  as'  the  debt  of  the  wife  of  Allen,  and 
if  not  a  personal  debt  of  hers,  then,  according 
to  plaintiff's  own  position,  the  defendant 
could  not  be  held  legally  liable  for  any  thing 
less  than  the  debt  of  his  wife  contracted  ante- 
rior to  his  marriage  with  her;  and  if  Mrs.  Allen 
could  not,  during  the  existence  of  the  marital 
relations  with  her  husband,  bind  herself  per- 
sonally, then,  as  a  matter  of  course,  there 
could  not  be  any  consideration  for  the  promise 
made  by  Mrs.  Allen  after  the  divorce  was  ob- 
tained to  pay  for  such  services,  so  the  subse- 
quent promise  would  be  a  nudum  pactum  and 
of  no  binding  obligation  or  debt  creating  force. 
The  case  of  Wilson  v.  Burr,  25  Wend.  386, 
gives  support  to  plaintiff's  position,  that  a 
moral  obligation  on  the  part  of  a  feme  covert 
is  sufficient  to  uphold  her  promise  made  after 
the  removal  of  ner  disability.  That  case  is 
based  on  Lee  v.  Muggeridge,  5  Taunt.  36, 
which,  Mr.  Parsons  says,  *'  is  not  law."  1  I^ar- 
sous  on  Cont.455.  It  was  subsequently  abridged  • 
and  modified  in  Middlefield  v.  Shee,  2  B.  &  Ad. 
811,  and  denied  in  Eastwood  i;.  Kenyon,  11 
Ad.  &.  El.  438.  Denman,  C,  J. : ''  It  it  said  by 
Mr.  Story  that  when  contracts  are  merely 
voidable  and  not  void  in  their  inception, 
they  mav  be  revived  b^  a  subsequent  promise, 
providea  they  were  originally  founded  upon 
an  express  or  implied  request  by  the  party 
benefited.  But  where  the  contract  is  voia 
ab  iniUo^  it  is  not  capable  of  ratification.  Thus, 
where  a  married  -woman  ffave  a  promissorv 
note,  and  after  her  husband's  death  promised, 
in  consideration  of  the  forbearance  of  the 
payee  to  pay  it.  it  was  held  that  the  note  was 
absolutely  void,  and  that  forbearance  where 
there  was  no  other  cause  of  action  originally, 
it  is  not  a  sufficient  consideration  to  raise  a 
promise,  *  *  *  so  also  when  certain  goods 
were  supplied  to  a/^fn^cov^  living  apar(  from 
her  husoand,  and  for  which,  after  his  death, 
she  promised  to  pay,  it  was  held  that  the  sub- 
Si^<}uent  promise  was  void,  because  the  goods 
being  supplied  during  the  life  of  her  husband, 
the  price  constituted  a  debt  from  him  and  not 
from  her."  1  Story  on  Cont.,  sec  593,  and 
cases  cited. 

Mr.  Baron  Parke  said  *'  a  mere  moral  con- 
sideration is  nothing."  Jennings  v.  Brown.  9 
M.  &  W.  501.    Chancellor  Kent  says  that  tne 


weight  of  authority  is  opposed  to  the  view, 
that  a  ''  mere  moral  obligation  is  of  itself  a 
sufficient  consideration  for  a  promise,  except 
in  those  cases  in  which  a  prior  legal  obligation 
or  consideration  had  once  existed."  2  Kent, 
465.  The  doctrine  of  the  case  of  Wilson  v. 
Burr,  25  Weni.  386.  was  departed  from  in  the 
subsequent  cases  of  Watkins  v.  Halstead,  2 
Sandf.  311.  Smith  v.  Allen,  1  Lans.  101.  Geer 
V.  Archer,  2  Barb.  224,  where  that  doctrine  is 
repudiated ;  and  before  that  case  was  adjudi- 
cated a  different  view  of  the  law  had  been 
taken  in  Ehle  v.  Judson,  24  Wend.  97,  and 
Smith  V.  Ware,  13  Johns.  257,  which  cases 
were  not  noticed  in  that  on  which  plaintiff 
relies. 

The  view  we  have  expressed  touching  the 
point  on  hand  are*also  supported  by  Mills  v. 
Waymen,  3.  Pick.  207,  where  the  subject  of 
the  sufficiency  of  a  merl)  moral  obligation  as 
the  basis  for  a  subsequent  promise  is  very 
clearly  and  elaborately  discussed,  and  also  by 
numerous  other  cases  cited  in  the  text-books 
from  wnich  we  have  quoted,  in*  Greenbaum 
V.  Elliott,  60  Mo.  25,  Wagner,  C.  J., delivering 
the  opinion  of  the  court,  said  :  "  A  moral  ob- 
ligation, of  itself,  is  not  a  good  consideration 
for  a  promise.  To  impart  to  it  any  binding 
character  there,  must  be  some  antece- 
dent legal  liability  to  which  it  can  be  at- 
tached." Parsons  says  the  rule  may  now 
be  stated  as  follows:  "A  moral  obliga- 
tion to  pay  money  or  perform  a  duty  is 
a  good  consideration  for  a  promise  to  do  so, 
where  there  was  originally  an  obligation  to 
pay  the  money  or  to  do  the  duty,  wnich  was 
enforceable  at  law,  but  for  the  interference  of 
some  rule  of  law.  Thus,  a  promise  tb  pay  a 
debt  contracted  during  infancy,  or  barred  bj 
the  statute  of  limitations,  or  bankruptcy,  is 
good,  without  other  consideration  than  the 
previous  legal  obligation,  but  the  validity  of 
the  promise,  however  certain,  or  however 
urgent  the  duty,  does  not  of  itself  suffice  for 
a  consideration.  In  fact,  the  rule  amounts  at 
present  to  little  more  than  a  permission  to  a 
party  to  waive  certain  positive  rules  of  law 
which  would  protect  him  irom  a  plaintiff  claim- 
ing a  just  ana  legal  debt. '  1  Parsons  on  Cont., 
434. 

And  the  same  learned  author  also  remarks  : 
''Perhaps  an  illustration  of  the  rule- that,  a 
moral  ooligation  does  not  form  a  valid  consid- 
eration for  a  promise,  unless  the  moral  duty 
was  once  a  legal  one,  may  be  found  in  the 
case  of  a  widow  who  promises  to  pay  for  money 
expended  at  her  request,  orient  to  her  during 
her  marriage.  It  may  have 'been  held  iii  Eng- 
land, in  a  case  examined  in  a  former  note, 
that  this  promise  was  binding,  and  there  are 
many  dicta  to  that  effect  in  this  country,  but 
the  current  of  recent  decisions  in  England  is 
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in  favor  of  the  view  that  the  promise  of  a 
married  woman  has  not,  when  given,  any 
legal  force,  and,  therefore,  is  not  voidable  but 
v^id,  and  cannpt  be  ratined  by  a  subsequent 
promise  after  the  coverture  has  ceased,  nor  be 
regarded  as  a  sufficient  consideration  for  a 
new  promise."  lb,  436. 

And  this  court  has  announced  a  similar 
rule  in  Kennedy.v.  Martin,  8  Mo.  678,  where 
it  was  held  that  the  subsequent  promise  by  a 
widow  to  pay  a  physician  for  professionid 
services  rendered  during  her  coverture  was  not 
founded  upon  a  valuable  consideration.  The 
case  at  bar  is  not  distinguishable  in  principle 
irom  the  last  case  or  others  cited  in  support  of 
our  views.  The  case  of  Guinn  v,  Sims,  61  Ma 
336,  is  in  accord  with  this  one,  for  there  the 
reception  of  the  modey  on  Sunciay  constituted 
a  precedent,  good  consideration  which  might 
have  been  enforced  at  law  through  the  me- 
dium of  an  implied  promise  had  it  not  been 
suspended  by  some  positive  rule  of  law,  and 
therefore  the  express  promise,  to  wit,  the 
mortgage,  revived  the  precedent  good  consid- 
eration.   3  Bos.  &  Pul,  249,  tupra. 

It  has  been  ruled  that  a  wife  oouldt  by  such 
an  agreement  as  that  in  which  plaintiff  has 
declared,  bind  her  then  husband  for  an  attor- 
ney's fees  for  service  rendered  her  in  a  pro- 
ceeding for  a  divorce,  instituted  by  the  hus- 
band affainst  her,  (Porter  v.  Briggs,  38  Iowa, 
160,  ana  cases  cited ;  s.  c,  2  Cent.  L.  J.  681), 
but  no  case  has  gone  to  the  extent  of  holding 
that  any  subsequent  husband  would  be  bonnd 
in  consequence  6t  such  an  agreement  made 
by  one  who,  at  the  time  of  making  it,  waiB 
the  wife  of  another. 

At  the  common  law,  if  the  husband  had 
abjured  the  realm,  or  was  an  alien  contin- 
uously abroad,  these  circumstances  invested 
th0  wife  with  the  protection  and  powers 
incident  to  a  femeiole.  Gallagher  v.  Delargy, 
67  Mo.,  29,  and  cases  cited.  And  the  same 
rule  has  been  extended,  and  where  the  hus- 
band resided  without  the  state  of  the  wife's 
residence,  he  having  deserted  her  (Abbott  v. 
Baily,  6  Pick.  89 :  Gregory  v.  Pearce,  4.  Met. 
478),  and  the  point  has  been  ruled  in  the 
same  way  by  this  court  where  the  wife  re- 
sided separate  and  apart  from  her  husband 
without  the  state.    Rose  v.  Bates,  12  Mo.  30. 

But  these  cases  just  cited  were  put  upon 
the  express  ground  of  the  continued  inten- 
tional absence  of  the  husband  from  the  state, 
thie  line  of  jurisdiction  being  on  a  political 
point,  an  impassible  barrier,  and  the  husband 
Doing  in  consequence  thereof  as  much  beyond 
the  process  and  jurisdiction  of  the  courts  of 
the  wife's  residence  as  if  he  had  abjured  the 
realm,  or  were  an  alien  residing  abroad. 

This  distinction  is  made  plainly  to  appeair 
in  Baily  ti  Abboity  mtproi  where  the  hosMnd, 


resident  in  New  Hampshire,  by  cruelty  drove 
his  wife  from  home,  who  thereupon  came  to 
Massachusetts,  resided  there  for  many  years, 
acting  as  SLfemeaole^  and  had  received  the  note 
inr  question  as  the  proceeds  of  her  own  labor. 
Tnese  facts  being  set  forth  in  plaintiff's 
reply  to  defendant's  plea  in  abatement,  that 
plaintiff  was  under  coverture  of  Peter  Abbott, 
who  resided  in  New  Hampshire,  the  defendant 
rejoined  that  the  huslMind  was  a  citiien  of 
the  United  States,  residing  therein,  and  had 
not  at  any  time  renounced  or  abjui^ed  his  alle- 
giance thereto,  etc.  A  demurrer  was  inter- 
posed to  this  rejoinder,  and  Parker,  G.  J.,  dis- 
cussing this  point,  iaid:  ''The  question  is 
whether  the  replication  is  an  answer  to  the 

Elea  in  abatement  of  coverture  of  the  pliuntiffl 
I  these  parties  to  the  marriage  lived  within 
this  commonwealth,  it  is  certain  that  thefiicfta 


have  carried  with  her  a  credit  against  him  to 
the  extent  of  her  necessary  support  *—  further- 
more, might  have  obtainea  a  divorce,  a  mmm 
et  thoro^  and  a  'reasonable  alimony  oat  of  his 
estate,"  and  the  rejoinder  wasaojodged  bad. 
No  such  case  is  presented  in  this  record,  nor 
does  the  case  of  Gallagher  v.  Delanr,  §upra, 
cited  for  plaintiff  resemble  the  one  heSfoe  ua^ 
for  there  the  husband  reeided  in  this  state, 
where  the  wife  resided  for  many  years,  trans- 
acting business  as'  a  feme  kU. 

True,  it  is  alleged,  that  Allen  deserted  Us 
wife,  but  this  he  might  have  done  and  still 
have  resided  in  this  state.  The  disposition 
made  by  the  circuit  court  of  defendant's  mo- 
tion to  dismiss  the  cause  was  therefiire  ooi^ 
rect.    Judgment  affirmed. 

Bige66  ef  ReeeM  ^LvSoA. 


Cbivihaii  Law— iMdenes  df  Tkr^^U  firam  JUUIoc— 
While  seneral  threats  to  kill  somebody  an  svidsBoe 
of  malioe,  threats  against  a  partieSlar  petaoa  with 
whom  thesooosed  had  a  qoaml  ooirht  noi  lo  have 
KDj  weight  with  a  Jniy  ss  to '  the  msBee  or  intentloa 
to  kill  another  .person  with  whoni«  at  the  time,  he  had 
no  quarrel,  end  whom  he  afterwards  killed  in  asooffle. 
Admissibility  of  evidence  ss  to  oharseter  of  both  the 
socosed  and  his  victim.  AbenmUof  v.  Cowmmn 
Supreme  Court  of  Penna.,  Kovemoer  30,  ISSS. 


Ck>9TBAOXS— DisoMK^y— 4f «0(  qf  Ja 
MTWitor  is  one  iState  «MMn  Cbalrvat  JuMb  im 
A  conservator  hsd  been  Kmolnted  for  A.  in  Om- 
necticut  upon  the  ground  of  improvldeaeeand  prodl^* 
gslity.  Etc  removed  to  Mssssehusetts,  where  lis 
reeided  from  1872  to  1877.  Suit  was  brought  In  the 
court  of  Connecticut  for  the  rent  of  a  house  rented 
by  A.  in  Blkssaf^usette.  JMil,  The*  the  diariUaty  of 
A.  wss  continual  while  he  continued  to  reside  In  the 
state  where  the  conservator  was  appototed,  and  thai 
the  knowledge  of  the  appointment  of  a  eonsef  falar 
by  the  plalntifr  did  not  eooatiiiite  a  definsaW  an 
aotlonl  n -the  court  of  OomiedUsnt^ 
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6hie  Supreme  Geurt  Repert. 


Hob.  W.  W.  Joanoir,  CkMf  JiuHm, 


Em,  Qmbob  W.  MolLTADn 
Hob.  WzuiAM  H.  UiMir. 


Hon.  Jom  W.  Okbt. 
Hon.  Jon  H.  DoTLS. 


Oolumbus,  Okto,  April  21,  1888. 

GENERAL  IXX3KET  DECISIONS. 

No.  66.  Andrew  J.  Soott  etal.  v.  John  Perlee.  Error 
to  the  District  Court  of  Hamilton  County. 

DoTia,  J. 

1.  A  dtiien  pf  another  state  may  contract  in  thla 
state  for  a  loan  of  money  to  be  used  ib  the  state  of  his 
residence,  and  in  good  faith  affree  to  pay  interest 
therefor*  lawful  by  the  laws  ortbe  latter  state,  al- 
though the  rate  exceeds  that  allowed  by  the  laws  of 
tbisAate. 

2.  In  such  case  the  contract  is  not  rendered  usurious 
by  the  fact  that  the  note  is  executed  1u  Ohio,  if  the 
parties,  without  intending  to  CTsde  our  usury  laws, 
contract  with  reference  to  the  laws  of  the  state  where 
the  debtor  resides. 

3.  It  is  not  essential  to  the  Talidity  of  such  contract 
ss  to  the  interent,  that  the  note  should  be  made  paya- 
ble, in  express  terms,  in  the  state  where  the  xnaker 
resides.  lx>  ascertain  whether  the  parties  intended,  in 
good  faith,  to  contract  with  reference  to  the  laws  of 
such  state,  fll  the  circumstances  surrounding  the 
transaction  wiU  be  examined. 

Judgment  af&rmed. 

61.  Calvin  K.  Warner  et.  al.  v.  The  Sandusky, 
Mansfield  and  Newark  Railroad  Company  et  al. 
Error  to  the  District  Court  of  Licking  County. 

Ufbom,  J.    JSeUi: 

1.  Whan  the  owner  of  land  granted  to  a  railroad 
company,  the  right  to  select  a  strip  thereof,  for  its 
right  of  way,  ana  from  the  terms  of  the  grant,  and 
the  droumstances  under  which  it  was  made,  it  is  clear 
that  both  parties  understood  that  the  right  granted 
was  to  be  exercised  at  the  time  of  the  final  location 
and  construction  of  the  railroad,  and  not  afterwards, 
a  court  of  equity  will,  by  injunction,  restrain  such 
railroad  company  from  taking  possession  of  any  ad- 
ditional part  of  said  land,  alter  its  railroad  has  been 
located  and  completed. 

2.  When  the  terms  of  a  grant  of  a  right  of  way  are 
general  and  indefinite,  its  location  and  use  by  the 
grante^,  acouiesced  in  by  the  grantor,  will  have  the 
same  legal  meet  as  if  it  had  been  fully  described  by 
the  terms  of  the  grant. 

Judgment  reversed  and  cause  remanded  for 
fhrther  proceedings. 

No.  122».  William  Dickson  v.  The  State  of  Ohio. 
Error  to  the  Court  of  Conunon  Pleas  of  Hamilton 
County. 

OffBT,  J. 

1.  While  the  court  Is  vested  with  discretion  to  re- 
fuse or  permit  the  examination  of  a  witness  who  has 
remained  In  court,  by  procurement  or  connivance  of 
the  party  calling  him,  in  violation  of  an  order  for  the 
■eparation  of  witnesses,  it  Is  vested  with  no  such  dis- 
cretion to  prevent  such  examination  where  there  has 
been  no  such  procurement  or  connivance ;  but 
the  order  is  to  be  enforced  by  the  officers  in  attend- 
ance, and  disobedience  of  it  ponished  by  the  court  for 
contempt. 

2.  On  a  trial  for  homicide  caused  by  a  deadly  weapon 
in  the  bands  of  either  the  sccused  or  his  brother,  both 
of  whom  were  engaged  in  an  affray  with  the  deceased . 
In  which  the  latter  first  attacked  the  brother,  and 
there  was  a  oonfllct  In  t^e  evidence  as  to  which  struck 
the  fatal  blow,  threats  of  the  deceased,  which  may 


have  referred  to  the  brother,  made  to  a  third  person 
present  immediately  precedine  the  attack,  though  not 
communicated  to  either  brother,  are  competent  as 
part  of  the  rea  oeatce, 

3.  On  the  trial  of  one  charged  with  homicide,  a  wit- 
ness on  behalf  of  the  state  gave  evidence  tending  to 
show  that  the  defendant  siruck  the  blow  which  caused 
the  death ;  and  the  witness  having  been  cross-exam- 
ined with  a  view  to  his  contradiction,  admitted  that 
he  bad  held  a  conversation  on  the  subject  of  the  hom- 
icide with  another  person,  at  a  time  and  place  stated, 
but  denied  that  he  had  said  to  such  person  that  it  was 
not  the  defendant  who  struck  the  blow.  Held:  That 
the  coansel  for  tbe  state  could  not,  on  re-examina- 
tion of  the  witness,  show  what  he  said  in  such  con- 
versation, antll  testimony  was  offered  to  cbntradlct 
such  witness. 

Judgment  reversed  and  cause  remanded  for  a  new 
trial. 

1.  M.  H.  Miller's  Executrix,  v.  S.  T.  Sullivan  A  Co. 
Error  to  the  District  Court  of  Hamilton  County. 

MolLVAiNB,  J.    Held  : 

Where  an  agent  enters  into  a  contract  without  dis- 
closing his  principal  or  agency,  the  principal,  if  he 
takes  advantage  of  the  contract,  must  do  so  subject 
to  all  the  rights  and  equities,  of  which  the  other  con- 
tracting partv.  who  had  no  knowledge  of  the  a|^enoy, 
might  avail  himself  as  against  the  agent,  assuming 
the  latter  to  be  a  principal. 

Judgment  affirmed, 

87.  Newhall,  Gale  A  Co.  v.  Landon  A  Son.  Error  to 
the  District  Coart  of  Hamilton  County. 

Johnson,  C.  J. 

A  sold  to  B  fifty  barrels,  of  floar  out  of  a  lot  of 
one  hundred  barrels,  all  of  the  same  brand  and  qual- 
ity, stored  by  itself  at  a  railroad  depot.  The  carrier's 
charges  bad  Deen  paid,  and  the  flour  was  in  charge  of 
the  agent  of  the  railroad  company,  as  a  warehouse- 
man. Subsequently^he  sold  to  C  and.D  twenty^five 
barrels  each.  He  gave  to  each,  purchaser,  in  the  or- 
der of  sales,  an  order  on  the  company's  agent  for  the 
number  of  barrels  purchased.  B  sent  his  team  and 
driver,  with  his  order,  to  bring  away  part  of  his  pur- 
Chase.  The  driver  presented  the  order  to  the  agent 
who  received  the  same,  and  pointed  out  the  lot  of 
fiour,  from  which  the  driver  took  17  barrels,  Reaving 
the  order  and  his  receipt  for  tbe  fiour  removed. 

After  this  on  the  same  day,  C.  and  D.  each  presented 
his  order  receipted  for  and  took  away  tbe  nour  they 
had  purchased  leaving  the  88  bbls,  due  on  B*8  order  in 
store,  which  was  destroyed  by  fire  the  ensuing  night. 

It  was  the  usage  of  the  business  with  reference  to 
which  the  parties  contracted,  thatflourso  received  by 
ndl  and  stored,  was  not  removed  by  consignee  to  his 
possession  but  remained  in  the  custody  of  the  rail- 
road company  until  sold,  and  that  the  owner  sold  in 
lots  to  such  parehasers  and  gave  to  each  puroJiaser  an 
order  on  the  company  for  the  amount  purchased,  and 
upon  presentation  of  such  an  order  the  agent  would 
point  out  the  lot  from  which  the  order  was  to  be  filled, 
and  the  purchaser  would  remove  and  receipt  for  the 
amount  taken.  Nothing  remained  to  be'  done  by  the 
seller  in  contemplation  of  the  parties  to  complete  the 
sale. 

Held  :  That  by  such  usage  the  flour  called  for  by 
the  order  after  its  acceptance  by  the  railroad  Com- 
pany was  the  property  of  the  purchaser,  and  he  was 
liable  to  the  seller  for  tbe  price,  though  part  of  it  was 
destroyed  before  Deing  removed  to  his  actual  posses- 
sion, wood  V,  McOee,  7  Ohio  Repts.  p.  407  dis- 
tinguished. 

Judgment  reversed  and  cause  remanded. 

44.  John  and  George  liongbrake  v.  John  Shaff.  Er- 
ror to  tbe  District  Court  of  Licking  County.  Judg- 
ment affirmed  without  penalty.  There  will  be  no 
further  report. 

00.  Lake  Shore  A  Michigan  Southern  Railroad  Com- 
pany «\  Knfus  Brush.    Error  to  the  District  Court  of 
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Lorain  Ck>unty.    Jadffment  affirmed  without  penalty, 
'there  will  be  no  farther  report. 

76.  Joseph  Shells,  Executor,  Ajc.  v.  Cyrus  8mlth. 
Error  to  the  District  Ck>urt  of  Stark  Ooiinty.  Dis- 
missed for  want  of  prosecution. 

'205.  Christina  Stumberger  v,  George  F.  Carpenter. 
Error  to  the  District  Court  of  Richland  County.  Set- 
tled and  dismissed. 

223.  Cleveland,  Brown  A  Co.  and  First  National 
Bank  of  Cleveland  v.  Samuel  Shoeman  et  al.  Error 
to  the  District  Court  of  Cuyahoga  County.  The  char- 
ter of  the  First  National  Bank  having  expired,  this 
action  as  to  said  Bank  is  revived  in  the  name  of 
James  Pannell,  Edward  Bingham  and  Charles  C.  Bald- 
win. 

S91.  John  Henwood  v.  Wilson,  Cbritcbfield  et  al.  ' 
Error  to  the  District  Court  of  Knox  County.    Settled 
as  per  agreement  on  file. 

50().  Lorenxo  Tyler  v.  Michael  Barrett.  Error  to  the 
District  Court  of  Ashtabula  County.  Settled  and  dis- 
missed at  the  plaintlfT's  costs. 

548  William  P.  Uuffhian  et  al.  v.  Catharine  Antrim 
et  al.  Error  to  the  District  Court  of  Montgomery 
(.*ounty.    Judgment  reversed  by  consent  of  parties. 

889.  Dennis  McClurg,  administrator,  etc.,  v.  John 
Cole,  executor,  etc.  Error  to  the  District  Court  of 
Trumbull  County.  Settled  and  dismissed  as  per 
terms  on  file. 

926.  Diantba  Richards  et  al.  v.  Nancy  May  et  al. 
Error  to  the  District  Court  of  Sandusky  County. 
Settled  and  dismissed  as  per  terms  on  file. 

MOTION  DOCKET  DECISIONS. 

73.  WiUian  McHugh  v.  The  State  of  Ohio.  Motion 
for  leave  to  file  a  petition  in  error  to  the  Court  of 
Common  Pleas  c,f  Hamilton  County.  Motion  granted. 

74.  Jacob  Roberts  v.  David  Sliffle.  Motion  to  take 
cause  No.  750  on  the  General  Docket  out  of  its  order 
for  hearing.    Motion  overruled. 

76.  S.  Valentine  et  al.  v,  John  Hickle.  Motion  for 
a  rehearing  of  cause  No.  34  on  General  Docket.  Mo- 
tion overruled. 

77.  Abram  Sharp  v,  John  H.  Ball  et  al.  Motion  to 
dismiss  cause  No.  790  on  the  General  Docket.  Motion 
granted  on  the  ground  that  this  action  was  not  com- 
menced vithin  two  years  from  the  rendition  of  the 
final  Judgment  in  the  district  court. 

78.  Ohio  ex  rel.  E.  W.  Mitchell  v.  Commissioners  of 
Marion  County.  Motion  for  an  alternative  writ  of 
mandamus.    Motion  allowed. 

ASSIGNMENTS  FOR  ORAL  ARGUMENT. 
(BEFORE  THESUPREMK  CX>URT  COMMISSION.) 

Wednesday,  April  25. 

75.  Joseph  Donley  i;.  Liberty  Improvement  Bank 
et  al.  Error  to  the  District  Court  of  Coshocton 
County. 

79.  Levy  N.  Yearly  et  al.  v,  Joseph  p.  Long  et  al. 
Error  to  the  District  Court  of  Licking  (>>unty. 

RECORD  OF  NEW  CASES  FILED. 

No.  1268.  Nancy  J.  Stewart  v.  Edmund  E.  Shedd  et 
al.  Error  to  the  District  Court  of  Madison  County. 
MoCloud  A  Converse  for  plaintiff ;  R.  C  Fulton  and 
J.  G.  McGuffey  for  defendants. 

1259.  Wellington  Hawkins  v.  Stewart  A.  Lasley  et 
al.  Error  to  the  District  Court  of  Jackson  Countv. 
8.  A.  Nash,  Laird  A  Tripp  and  Clark  A  McDougkl 
for  plaintiff. 


1268.  Frederick  Giessen  v.  Margaret  Klein.  Error 
to  the  District  Court  of  Court  of  Cuyahoga  County. 
Stone  A  Heasenmneller  and  F.  C.  Gallup  for  pl^ntin*; 
W.  S.  Kerruish  for  defendant. 

1269.  L.  C.  Robinson,  ex*r.,  Ac.,  et  al.  v.  Portsmouth 
Agricultural  Works  et  al.  Error  to  the  District 
Court  of  Scioto  County.  W.  A.  Hutchinson  and  J. 
W.  Bannon  for  plaintifis ;  Moore  A  N  wmhn  for  de- 
fendauts. 

1270.  John  Hoist,  treas.,  Ac.,  v,  George  Roe.  Error 
Reserved  in  the  District-Court  of  Washington  County. 
Loonis  A  McCormick  for  plaintiff;  Nye  A  Old- 
ham for  defendant. 

1271.  Cleveland,  Mt.  Vernon  A  Delaware  R.  RCo. 
.V.  Edward  Pryoe.  Error  to  the  District  Court  of 
Franklin  County. 

1272.  Rachel  Bryant  et  al.  v.  Job  Parry.  Error  to 
the  District  Court  of  Belmont  County.  Collins  A 
Smith  for  plaintifis ;  J.  W.  Shannon,  Tftnnyhill  A 
Petty,  and  J.  C.  Steebe  for  defendant. 

1273.  George  P.  Jones  v.  Mary  J.  Dawson.  Error  to 
the  District  Court  of  Franklin  County.  L.  J.  Criteh- 
field  for  plaintiff ;  Bowdle   A  Huling  for  defendant. 

1274.  L.  Schehlmann  v.  Catherine  Smith.  Error  to 
the  District  Court  of  Cuyahoga  County.  Willson  A 
Sykora  for  plaintiff:  E.  D.  Stark  for  defendant. 

1275.  John  M.  Houston  v.  Samuel  Beatty  et  al. 
Error  to  the  District  Court  of  Wyandot  Countv. 
Chester  R.  Mott  for  plaintiff;  James  Olds  for  defena- 
ants. 

1276.  Emiline  L.  Osbom  et  al.  v.  Samuel  McClelland 
et  al.  Error  to  the  District  Court  of  Franklin  County. 
J.  T.  Holmes  for  plaintiift  ;  C.  N.  Olds  and  Lorenxo 
English  for  defendants. 

1277.  Gideon  F.  Castle  v.  Samuel  S.  Rickley.  lUror 
to  the  District  Court  of  Franklin  County.  J.  T. 
Holmes  for  jAaintiff. 

1260.  Wellington  Hawkins  v.  John  8.  McOhee. 
Error  to  the  District  Court  of  Jackson  County.  8.  A. 
Nash,  Laird  A  Tripp  and  Clark  A  McDougal  for 
plaintiff. 

1261.  Wellinston  Hawkins  v.  John  a  McGhee. 
Error  to  the  District  Court  of  Jackson  County.  8.  A. 
Nash,  lisird  A  Tripp  and  Clark  A  McDougal  for 
plaintiff. 

1262.  Sandusky  Wallace  v.  J.  L.  Carr,  trustee,  et  al. 
Error  to  the  District  Court  of  Hardin  County. 
James  Kerrman  and  Stilling  A  Allen  for  plaintiff. 

1263.  Sandusky  Wallace  v.  Henry  C.  Normand,  J.  L. 
Carr  et  al.  Error  to  the  District  Court  of  Hardin 
County.  James  Kerrman  and  Stilling  A  Allen  for 
plaintiff. 

1264.  Amanda  Burbeck  et  al.  v.  Eliza  Cutler  et  al. 
Error  to  the  District  Court  of  Hamilton  County. 
Nat.  C.  McLean  and  Cornell  A  Marsh  for  plaintiflb.  * 

1265.  Benjamin  Salberg  v.  Henry  K.  Bradley. 
Error  to  the  District  Court  of  Cuyahoga  County.  J. 
K.  Hord  for  plaintiff ;  Adams  A  Beecher  for  defend- 
ant. 

1266.  Frank  E.  Bronson  v.  The  Village  of  Oberlin. 
Error  Reserved  in  the  District  Court  of  Lorain  Coun- 
ty.   I.  A.  Webster  for  plaintiff. 

1267.  Charles  W.  Reals  v.  Charles  A.  Lewis  et  al. 
Error  to  the  District  Court  of  Huron  County.  Young 
A  Young,  and  Q.  T.  Stewart  for  plaintiff;  C.  L.  A  J. 
R.  Kennaw  for  defendants. 
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Columbus,  (9.,  April  28,  1883 

HVBBAlTD  AKD  WIFS. 

(Copyright  by  J.  H.  Bowman.) 

At  comuion  law  the  wife's  skill  and  time, 
as  well  as  her  person  and  property,  including 
devises  from  friends  and  relatives,  belonged  to 
her  liege  lord — her  husband,  {Duncan  v.  Ro- 
sette^ 15  la.  501)  ;  and  her  property,  earnings, 
and  the  bequests  of  her  friends  were  subject, 
alike,  to  the  payment  of  his  debts.  It  per-* 
raitted  him  to  create  a  separate  equitable  es- 
tate for  her  benefit  by  calling  a  third  person 
in  to  manage  it  for  her,  or  by  tome  act  which 
would  unmistakably  show  the  intention  on 
bis  part  to  make  her  a  gift;  {McLemore  v. 
PinksUm,  31  Ala,  267.)  But  the  mere  declara- 
tion of  the  husband  that  he  intended  to  make 
his  wife  a  gift  was  not  sufficient  for  that  pur- 
pose, {McLean  v.  Longfianda^S  Yes.  79;  2  Bright's 
**  Husband  and  Wife,"  202  H  seq,)  ;  some  overt 
act  or  passive  acquiescence  was  necessary. 
Where  the  husband  permitted  his  wife  to 
receive,  use  and  invest  her  separate  earnings, 
such  acquiescence  was  looked  upon  as  an  im- 
plied gift;  (Wells'  "Separate  Property  of 
Married  Women,"  174.)  The  same  'was  true 
with  regard  to  gifts  and  devises  from  friends ; 
{Rivera  v.  Oarleton,  60  Ala.  40 ;  Slanning  v.  Styk, 
3  P.  Wms.  334  ;  2  Kent  163.)  Property  thus 
acquired  by  the  wife,  she  could  dispose  of  by 
will,  where  the  statute  permitted,  {Cave- 
naugh  v.  Ainchbaekerj  36  Ga.  500),  and  the  hus- 
band could  exercise  no  control  over  the  mat- 
ter ;  nor  could  he  cdme  in  and  defeat  the  de- 
vise by  an  attempted  repudiation  of  the 
gift.  But  the  claim  of  the  husband's  credi- 
tors was  paramount  to  those  of  the  wife,  and 
where  there  were  creditors  at  the  time  of  the 
gift,  if  not  paid,  they  could  lay  claim  to  the 
gift  made  to  the  wife ;  {Haden  v.  Ivey,  51  Ala. 
886.) 

The  rule  of  the  common  law  has  been  en- 
tirely abrogated  or  materially  modified  in 
most  of  the  states.  The  reason  for  the  com- 
mon law  rule  may  be  said  to  be  threefold. 
(Wells'  ''Separate  Property  of  Married 
Women,"    section  123)  ;    first,    because   the 


husband  was  bound  to  support  and  protect 
the  wife,  (Duncan  v.  RoseUe,  16  la.  603) ; 
second,  because  her  separate  existence  was 
not  recognized,  but  was  regarded  as  merged 
into  that  of  her  husband,  {Rodemeyer 
V.  Rodnian,  5  la.  426 ;  Musgrove  v.  Musgrove^ 
54111.  186);  and  third,  because  being  liable 
for  the  wife's  support  and  her  ante-nuptial 
contracts,  he  should  receive  her  earnings  and 
estate  to  assist  him  in  meeting  his  obligations ; 
{Conner  v.  Berry^  46  111.  370  ;  McMurtry  v. 
Webster,  48  111.  124.)  And  in  Illinois,  even 
after  the  passage  of  the  enabling  statute  of 
1861,  the  private  earnings  of  the  wife 
were  held  to  belong  to  the  husband,  {Bear  v. 
Hays,  36  111.  280;  Fonde  v.  PaJtterwn,  48  111.  62 ; 
Connre  v.  Berry,  Id.  370 ;  Schwartz  v.  Saunden, 
46  111.  24) ;  as  well  as  the  property  purchased 
by  her  with  her  earnings  and  money  {FarreU 
V.  PdUerson,  43  111.  52),  and  that  he  still  had  a 
tenancy,  by  curtsey,  in  all  her  lands  owned 
before  marriage,  {Cole  v.  Van  Riper,  44111.  68.) 
But  all  this  has  been  changed  by  the  law  of 
1869,  which  takes  her  earnings  entirely  from 
the  control  of  the  husband,  and  releases  him 
from  all  liability  for  the  debts  and  ante-nup- 
tial contracts  of  the  wife  ;  {Hawarth  v.  Warm- 
«0r,  58111.  48;  MaHin  v.  Robwn,  66  III.  129.) 
But  the  husband  is  still  entitled  to  the  ser 
vices  of  his  wife,  because  on  him  still  falls 
the  obligation  to  support  the  family,  and  if 
not  entitled  to  her  services  while  bound  to 
support  her  and  her  children,  he  could  not 
require  her  to  aid  him,  or  claim  to  receive 
the  value  of  her  services  when  she  works  for 
others  ;  (Bean  v.  Kiah,  4  Hun.  171 ;  BirVkadc 
V.  Ackryoyd,  11  Id.  366.)  Yet  if  the  husband 
abandon  his  wife  and  family,  neither  the 
services  nor  the  wages  of  his  wife  or  minor 
children  belong  to  him,  neither  are  they  li- 
able for  his  debts ;  they  pass  to  the  mother, 
who,  by  his  desertion,  becomes  the  head  of  the 
family,  and  charged  with  its  maintenance, 
{Hazelbaker  v.  GoodfeUow,  64  111.  238.) 

Where  a  woman  takeia  the  usual  charge  of 
her  husband's  household,  an^  does  nothing 
more  than  is  ordinarily,  performed  b^  a  good 
housewife,  if  she  suffersbodily  injury  through, 
the  fault  or  carelessness  of  another,  she  can 
not  recover  for  the  damages  sustained,  but  if 
in  addition  to  these  duties,  she  also  does  work 
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for  others,  receiving  compensation  for  her  sole 
benefit,  she  can  not  only  recover,  but  can 
also  show  the  amount  of  money  she  was  earn- 
ing or  could  earn,  as  an  element  of  damages 
{^Brooks  V.  SchweriUj  54  N.  Y.  343),  and  any 
moneys  recovered  in  such  an  action  would 
inure  to  her  sole  benefit,  and  become  her  sep- 
arate property.  {Stewnnon  v.  Morris^  37  0.  St. 
10.) 

Where  a  man  takes  boarders  into  his  house, 
or  converts  it  into  a  hospital,  and  the  wife, 
in  addition  to  her  ordinary  household  duties, 
does  for  the  one,  or  superintends  the  other,  in 
the  absence  of  any  special  agreement,  she  is 
not  entitled  to  pay  therefor  (Reynolds  v.  Rob- 
inson 64.  N.  Y.  589),  because  of  the  general 
rule  that  the  husband  is  not  chargeable  with 
services  rendered  him  by  his  wife  (Wells* 
"  Separate  Property  of  M.  W.,"  section  125,)  or 
minor  children.  Nor  is  there  any  implied 
contract  between  members  of  the  same  familv 
to  pay  for  services  rendered  or  living  furnished; 
{WiUiams  v.  Hulchins,  3  N.  Y.  312 ;  Robinaon  v. 
Oushman^  2  Denio.  149;  Andrvs  v  .Fostetj  17 
Vt.  656;  FUch  v.  Peckham,  16  Id.  160;  Owen  v. 
Persons,  5  W.  A  S.  357;  Weir  v.  Weir,  3  B. 
Monr.  645;  Mountain  v.  Fisher,  22  Wis.  93; 
HaU  V.  Finch,  29  Id.  278;  S.  C.  9  Am.  Rep. 
569 ;  Ruckman's  App.,  61  Pa.  St.  251 ;  Duffey  v. 
Dujfey,  44  Id.  399 ;  Reynolds  v.  Robinson,  64  N. 
V.  589) ;  not  even  when  the  child  remains 
with  the  parent  after  majority  (Andrus  v.  Fos- 
ter, 17  Vt.  556 ;  Fisher  v.  Fisher,  5  Wis.  472), 
and  the  parent  hires  out  such  child's  services 
to  various  parties,  (Fisher  v.  Fisher,  supra ;  or 
where  an  infirm  and  helpless  parent  goes  to 
live  with  a  child,  {lAddeU  v.  Hastings,  11  Rep. 
305 ;  48  Barb.  327 ;  3  Hun.  547 ;  1  Tucker  28) 
unless  there  has  been  a  special  agreement, 
(5  W.  AS.  513;  16  W.  R.  150;  17  Id.  556; 
3  Cow.  312.)  In  an  Iowa  case, where  a  hus- 
band was  insane  and  his  guardian  employed 
his  wife  to  take  care  of  him  at  a  .  stipulated 
price  per  week,  it  was  held  that  she  could 
not  recover  such  amount  from  his  estate,  be- 
cause her  best  services  were  his  without  the 
contract,  (Grant  v.  Green,  41  la.  88.) 

It  is  well  settled  that  a  wife  cannot  charge  her 
husband  with  services  rendered  even  when  the 
statute  provides  for  an  allowance  to  her  of  her 
separate  earnings.    Only  when  the   labor  is 


performed  for  a  third  person,  with  the  per- 
mission of  the  husband,  is  she  entitled  to  re- 
cover therefor;  or  the  work  is  done  in  a  bona 
fids  business,  carried  on  by  herself,  (Hasd- 
brake  v.  GoodfeUoiv,  64  Dl.  241.) 

Where  there  is  no  fraud  on  the  part  of  the 
husband,  the  wife  may  raise  grain  and  pur- 
chase property  with  the  proceeds,  which  prop- 
erty will  be  beyond  the  reach  of  her  hus- 
band's creditors.  It  is  otherwise,  however,  if 
she  suffers  her  separate  earnings  to  become 
mixed  with  her  husband's  money  or  earnings, 
(^1;  v.  Cushman,  6  Cush.  20 ;  Glover  v.  Akott, 
11  Mich.  47),  for  in  that  case,  they  would  be 
looked  upon  in  law  as  turned  over  to  him, 
(Mcauskey  v.  Provident  S.  Inst.,  108  Mass.  300 ; 
Fish  V.  Cushman,  supra;  contra,  HirJdey  v. 
Philips,  3  Allen  77 ;)  at  most  she  could  but  be 
considered  as  a  preferred  creditor,(Cr&fcbn  v. 
Taylor,  16  Ohio  St.  509).  Y  et  if  her  earnings, 
the  exact  amount  of  which  can  be  ascertained, 
be  invested  in  land  together  with  her  hus- 
band's, and  the  title  to  same  is  taken  in  the 
names  of  husband  and  wife  jointly,  her  inter- 
est will  be  protected. 

With  the  assent  of  the  husband,  in  most 
of  the  states,  a  married  woman  may  carry  on 
business  as  a  feme  sole,  with  her  separate 
funds  or  those  furnished  by  her  friends,  a 
stranger,  or  even  by  her  husband,  (lodb- 
iDOod  V.  Collin,  4  Robt.  129),  «nd  this  right 
carries  with  it  the  power  to  contract  in  ref- 
erence to  such  separate  business,  or  respect- 
ing her  services,  where  her  earnings  are 
her  separate  property,  (Adams  v.  Honness,  62 
Barb.  326),  and  to  bind  her  separate  property 
where  it  is  necessary  to  do  so  in  carrying  on 
her  separate  business,  (Todd  v.  Lee,  16  Wis. 
65 ;  S.  C.  16  Id.  480  ;  Barton  v.  Beer,  35  Barb. 
78),  whether  such  property  be  indispatably 
hers  or  not,  (Stevens  v.  Reed,  112  liaaa.  615) 
either  for  goods  purchased  (Paarker  v.  Simands, 
1  Allen  258),  or  for  rent  of  the  property  in 
which  her  business  is  carried  on,  (Dreq^er  v. 
Stouvenee,  35  N.  Y.  607).  But  the  bnainesB 
must  be  distinctly  her  own,  and  entirely  sep- 
arate from  that  of  her  husband,  (Well's  **  Sep- 
arate Property  of  M.  W.,"  section  147.)  Yet 
the  husband's  co-operation  or  assistance  in  a 
business  purely  the  wife's,  will  not  in  any 
manner    affect  its  character  or  her   rights, 
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(Wells,  Loc.cit.);  but  if  the  business  oe  his, 
or  his  relations  to  it  such  that  her  services 
but  augment  his  profits,  she  has  no  separate 
property  therein  and  ca,n  acquire  no  separate 
rights,  .(^Bdfo'rd  v.  Craney  16  N.  J.  Eq.  265  ; 
Skillman  v.  SkiUman,  2  Beas.  403  ;  Cramer  v. 
Sefard,  17  N.  J.  Eq.  367 ;  Q^idot8,  Admr.  v. 
PergeatbXy  18  N.  J.  Eq.  472),  so  that  if  the  pro- 
ceeds of  such  business  be  invested  in  property 
in  the  wife's  name,  such  property  will  be  li- 
able for  the  husband's  debts,  the  pre-existing 
ones  at  least,  (Manf.  Co.  v.  Hunnell,  25  N.  J.  Eq. 
45).  But  where  the  husband  simply  furnishes 
the  wife  with  the  means  wherewith  she  car- 
ries on  a  separate  business  for  her  own  bene- 
fit, he  will  have  no  interest  in  the  profits,  and 
property  paid  for  therewith  will  not  be  liable 
for  his  debts — pre-existing  or  subsequent, 
(Sfatmrnw  V.  McLaughlin;^  N.  Y.  647). 

A  married  woman  may  carry  on  any  legit- 
imate business  (Wells  205)  as  her  own  enter- 
prise, either  personally  or  by  agents,  {Abbey 
V.  DeyOj  44  Barb.  374;  AUen  v.  Johneon,  48 
Miss.  413),  with  full  capacity  to  act  in  all  mat- 
ters pertaining  thereto,  the  same  as  a  man 
would,  {Sherman  v.  FMer,  24  N.  Y.  381),  and  if 
agents  are  employed,  she  will  be  answerable 
for  their  contracts  *nd  frauds  while  acting 
within  the  scope  of  their  authority,  although 
such  contract  or  fraud  be  without  her  knowl- 
edge or  assent,  (Bavm  v.  MuUeUy  47  N.  Y.  577) 
and  if  the  proceeds  of  such  separate  business 
be  invested  in  livestock,  she  alone  will  be  re- 
sponsible for  their  trespass,  {Rowe  v.  SmUh 
45  N.  Y.  230). 

The  husband  is  not,  by.  virtue  of  his  mari- 
tal relations,  the  wife's  agent  {Antwood  v.  Mer- 
edithyil  Miss.  635),  but  she  may  employ  him 
as  her  agent  to  manage  or  control  her  separate 
property,  or  to  conduct  her  separate  business, 
as  well  as  a  third  person,  because  it  is  immate- 
rial who  the  agent  is,  providing  only  he  be  a 
person  of  sufficient  intelligence,  and  compe- 
tent to  make  a  valid  contract,  {Abbey  v.  Deyo, 
44  Barb.  374;  Knapp  v.  Smith,  27  N.  Y.  277 ; 
Buckley  v.  Wdla,  33  Id.  518) ;  the  fact  that 
the  husband  may  be  insolvent,  will  not  alter 
the  case  in  any  respect,  '{BeUovfe  v.  Rosenthail, 
31  Ind.  116),  nor  the  fapt  that  he  is  her  hus- 
band deprive  her  of  any  of  her  rights  under 
the  statute,  {Lochwood  v.   CbUtn,  4  Robt.  129 ; 


Wells  V.  Smith,  54  Ga.  262;  Walker  v.  Carting- 
ton,  74  III.  446;  Dean  v.  BaUey,  50  Id.  481; 
Pierce  v.  Hafbraunk,  49  Id.  23 ;  Wortm^an  v.  Pticfj 
47  Id.  22 ;  Brmvnell  v.  Diaxm,  37  Id.  197)  ;  or 
sh<?  may  employ  him  as  a  clerk  {Bellows  v. 
RoserdhoU,  31  Ind.  116),  or  as  a  servant,  {Knapp 
V.  Smith,  27  N.  Y.  277 ;  Manderbach  v.  Afocfc, 
29  Pa.  St.  43;  Gbuer  v.  AUcoU,  11  Mich.  470  ; 
Cooper  V.  Hamj  49  Ind.  392).  And  even  when 
the  husband  volunteers  to  conduct  the  wife's 
business  for  her,  it  was  held  that  neither  he 
nor  his  creditors,  by  reason  of  such  services, 
acquired  any  interest  in  the  business  or  the 
proceeds  ;  {Abbey  v.  Deyo,  44  N.  Y.  343 ;  Buck- 
ley V.  Wells,  33  Id.  518 ;  Wortman  v.  Price,  47 
HI.  22;  Glidden  v.  Taylor,160.  S.  509  ;  Nt  Bk, 
V.  Sprague,  20  N.  J.  Eq.  13).  The  fact  that 
he  works  without  any  agreement  as  to  wages 
or  compensation,  and  makes  contracts  for 
work  and  pays  off  hands,  is  not  considered 
evidence  that  he  is  carrying  on  business  un- 
der his  wife's  name ;  {Hanfelt  v.  Dilly  ION.  W. 
Rep.  781;  Dayton  v.  Walsh,  47  Wis.  113; 
Goge  V.  Duchy,  34  N.  Y.  293;  Crow  v. 
Rogers,  (2a),  8  N.  W.  Rep.  629:  Mclntyre 
V.  KncywUon,  6  Allen,  565.)  Some  of  the 
courts  hold,  however,  that  an  insolvent  hus- 
band has  no  right  to  devote  his  entire  atten-. 
tion  to  his  wife's  separate  business  gratui . 
tously  {Pean  v.  Whiteheads,  12  Gratt.  74;  Wil- 
son V.  Loo^nis,  55  111.  352  ),  and  that  where  hv 
does,  all  acquisitions  on  account  of  the  hus- 
band's labor  or  skill,  must  be  appropriated  to 
pay  his  debts;  {Bucher  v.  Ream,  68  Pa.  St. 
421;  vide  Kelley's  "Contracts  of  Married 
Women,"  p.  149.) 

Respecting  the  power  of  a  married  woman 
to  form  a  partnership  for  the  purpose  of  car- 
rying on  a  separate  business  there  is  some 
conflict  of  opinion.  In  Plumer  v.  Lord  (5  Al- 
len, 462),  the  Massachusetts  Supreme  Court 
say  she  can — provided  her  partner  is  not  her 
husband.  In  Atv)ood  v.  Meredith  (37  Miss.  635), 
the  court  say  that  a  husband  cannot  make  hiH 
wife  his  partner — without  her  consent.  It  in 
held  in  some  states  that  she  cannot  form  part- 
nerships (Bradstred  v.  Boer,  41  Md.  23),  and 
that  she  can  in  others,  {Penn  v.  Whiteheady 
17  Gratt.  512) ;  the  Virginia  Supreme  Court 
say  that  she  can  when  her  husband  says  sho 
may.    It  was  held  in  re  Kinkead  (3  Biss.  406) 
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that  a  wife  may  enter  into  partnership  even 
with  her  husband.  Respecting  the  rights  and 
powers  of  husband  and  wife  as  co-partners  and 
as  joint  owners,  the  courts  draw  a  nice  dis- 
tinction (Reinum  v.  Hamilton,  111  Mass.  246.) 
That  husband  and  wife  can  contract  there 
is  no  longer  any  question — they  started  out  on 
a  contract  (Schouler's  Dom.  Rel.),  but  they  can 
not  legally  contract  to  annul  the  first  contract 
(XVII  Am.  L.  Rev.  [n.  s.]  74  et  seq.) ;  and 
where  they,  through  some  disagreement  or 
misunderstanding,  are  living  apart,  a  note 
executed  by  the  husband  to  induce  his  wife  to 
return  to  his  bed  and  board  is  void  (Copeland 
V.  BoaZy  9  Box.  223.  A  contrary  doctrine  pre- 
vails in  Illinois  \PhiHip8  v.  Meyers,  83  Ml).  67; 
8.  C.  26  Am.  Rep.  295). 

A  wife  may  mortgage  her  separate  property 
(where  there  is  no  statutory  prohibition,  like 
there  is  in  Indiana)  to  secure  her  husband's 
debt  to  a  third  person,  and  it  will  be  valid  al- 
though she  has  no  interest  in  the  debt,  and  as 
to  her  it  is  without  consideration,  {BarUett  v. 
BarOeU,  4  Allen  442;  Hdmm  v.  Warner,  112 
Mass.  276;  Thacker  v.  ChurchiU,  118  Id  108; 
MiUer  v.  Lockwood,  32  N.  Y.  293 ;  HaU  v.  Toy, 
24  Alb.  L.  J.  517) ;  and  by  this  act  she  is 
placed  in  the  position  of  surety  for  him, 
Loomer  v.  WTieelright,  3  Sandf.  135;  Johns  v. 
Reardon,  11  Md.  465;  Hammit  v.  Bull,  8  Phila. 
29),  and  entire  good  faith  must  be  exercised 
towards  her  by  all  the  parties ;  fraud  or  coer- 
cion works  a  forfeiture  of  the  security  ;  (Ham- 
mU  V.  Bull,  8  Phila.  29 ;  Wolff  v.  Van  Meter, 
19  la.  134 ;  Sreen  v.  Scroiiage,  lb  464  ;  Eadie  v. 
Slimmon,  26  N.  Y.  9 ;  William  v.  Bagley,  L.  R. 
1  H.  L.  200).  And  by  agreement  they  may 
•*  defraud "  the  government  out  of  a  nat- 
uralization fee,  for  where  an  alien  woman 
marries  a  man  who  is  a  citizen  of  the  United 
States,  or  afterwards  becomes  such,  she  thus, 
without  the  intervention  of  a  probate  judge  or 
other  dignitary,  becomes  a  full-fledged  citizen, 
{Leo^xard  v.  Grant,  11  Rep.  327;  Burton  v. 
Burton,  1  Keyes,  359 ;  Kelly  v.  Owen,  7  Wall. 
496;  Kane  v.  McCaHhy,  63  N.  C.  299 ;  Regina  v. 
Manning,  2  Car.  A  K.  886 ;  2  Bishop's  M.  &  D. 
Sec.  505.) 

A  husband  maymake  his  wife  agent  (Wells, 
Sec.  172)  but  probably  not  by  simply  ratifying 
her  act  (Miners  v.  Munwn,  63  Ind.  138.) 


The  wife  may  also  become  the  husband's 
creditor  (In  re  ir(X)d,5Fed.Rep.443;  Gliddenv. 
Taylor,  16  O.  St.  509 ;  Oliver  v.  Moore,  26  0 
St.  298 ;  Kaufman  v.  Whitnej/,  50  Miss.  108  ;  2 
Story's  Eq.  Jr.  Sec.  1373);  and  she,  on  the 
other  hand,  may  become  his  debtor;  (Oliver  v. 
Moore,  23  Ohio  St.  473).  Where  the  husband 
is  indebted  to  the  wife  she  will  be  entitled  to 
prove  up  her  claim  against  his  estate  (In  re 
Wood,  supra),  even  though  it  be  insolvent  (In 
re  Corse,  2  Fed.  Rep.  307).  A  husband  may 
prefer  his  wife  in  a  deed  of  trust  for  the  bene- 
fit of  creditors,  or  he  may  convey  property  to 
her,  absolutely,  in  consideration  and  discharge 
of  a  debt,  in  the  same  way  he  could  in  refer- 
ence to  a  debt  due  by  him  to  any  other  party. 
(Crane  v.Barkdall,  10  Md.  L.  Rec.  No.  6.) 

In  Ohio,since  the  passage  of  the  enabling  act 
of  1861  (58  0.  L.  54),  all  moneys  coming  to  the 
wife  by  devise,  descent,  or  otherwise  are  her 
separate  property;  (In  re  Wood,  supra).  It  is  in 
some  cases  verv  difficult  to  determine  what  is 
separate  property  of  the  wife  and  what  not.  It 
has  been  held  that  her  clothes  supplied  her 
by  her  husband  are  not  (PraU  v.  State,  35  Ohio 
St.  514),  while  damages  recovered  for  an  as- 
sault is  (^venson  v.  Morris,  37  Ohio  St.  10). 
Where  the  husband  makes  a  deposit  in  bank 
in  his  wife's  name  for  her,  and  declares  at  the 
time  that  it  is  hers  and  that  he  wants  it  put 
to  her  credit,  it  is  her  sepaiate  property  (FHsk 
V.  Cushman,  6  Gush.  20);  but  where  a  wife 
makes  a  deposit  in  a  bank  in  the  name  of 
herself  and  her  husband,  it  belongs  to  her 
husband;  (Green  v.  Green,  11  W.  Dig.  374). 
Deposits  made  in  a  savings  bank  in  her 
name  from  the  joint  earnings  of  herself  and 
husband,  will  be  hers  as  against  his  heirs,  but 
his  as  against  his  creditors ;  (Ames  v.  Chew,  5 
Met.  320).  A  promissory  note  made  by  a  hus- 
band to  his  wife,  in  his  hands,  has  been  held 
to  be  her  separate  property ;  (TredweU  v.  Hoff- 
man, 5  Daly,  207).  Lands  hired  or  rented  to  a 
wife,  whether  upon  her  own  credit  or  by  pay- 
ment from  her  separate  estate,  is  her  seperate 
property,  (Preott  v.  Lawrence,  61  N.  Y.  219 ; 
Westvfelt  V.  Ackley,  2  Hun.  258);  an  expectancy 
in  land  has  been  held  not  (Kinne  v.  Kinne,  45 
How.  Pr.  61),  but  the  possession  of  lands  of  an 
absconded  husband,  with  an  inchoate  right  of 
dower,  maybe  (-Hart  v.  Young,  l.Lan8.  417),  and 
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the  giving  of  a  mortgage  by  a  wife  has  been 
held  to  be  presumptive  evidence  that  it  is  her 
separate  estate  (Kidd  v.  -Comoay^  66  Barb.  158.) 
It  has  been  held  that  where  a  husband 
takes  a  security  for  a  debt  due  from  a  third 
person  in  the  name  of  himself  and  wife  **he 
is  understood  to  assent  and  intend  that  she 
shall  have  some  peculiar  benefit  from  it;  (Dra- 
per V.  Jachon,  16  Mass.  480 ;  Fiak  v.  Oushman,  6 
Gush.  20).  and  where  the  husband  makes  an 
investment  of  the  wife's  funds,  at  the  time  de- 
claring that  it  is  hers  and  for  her,  her  claim 
thereto  will  be  upheld  against  his  administra- 
tor, (Stamoood  v.  Stantoood^  17  Mass.  67 ;  Phdps 
v.  Phelps,  20  Pick.  566). 

If  a  husband  wrongfully  uses  his  wife's 
money  to  pay  a  debt  to  a  bank  due  from  him 
and  which  was  secured,  the  wife  is  subrogated 
to  the  interest  of  the  bank  in  such  security; 
[Oreiver  v.  Greiver,  Cal-  Sup:  Ct.]  12  Rep.  647. 

A  wife  may  leave  her  property  to  her  hus- 
band the  same  as  to  a  third  party,  and  where 
he  lives  with  her  upon  her  separate  property 
and  occupies  it,  he  wilbbe  looked  upon  in  law 
as  her  tenant,  and  presumed  to  hold  it  as  ten- 
ant under  contract,  verbal  or  written  (Albin  v. 
Lord,  39  N.  H.  1.96 ;  2  Story's  Eq.  Jur.,  Sec.1896.) 


TTS  irSW  8VPBSXB  COVBT  LAW. 

In  response  to  inquiries  concerning  the  law 
for  the    relief  of  the  Supreme  Cpurt  docket , 
passed  during  the  last  days  of  the  session  we 
j)ubli8h  the  bill  in  full,  as  follows  : 

An  Act 
To  amend  sectio^is  465,  6710,  6711  and  7356  of 
the  Revised  Statutes. 

Section  1.  Be  it  enacted  by  the  General 
Assembly  of  the  State  of  Ohio,  That  sections 
four  hundred  and  fifty-five,  sixty-seven  hun- 
dred and  ten,  sixty-seven  hundred  and  eleven, 
and  seventy-three  hundred  and  fifty-six,  of 
the  revised  statutes,  be  so  amended  as  to  read 
as  follows : 

Section  455.  When  an  important  and 
diflScult  question  of  law  arises  in  a  cause  or 
proceeding  in  the  district  court,  the  court 
may,  on  motion  of  ^ne  or  both  parties,  reserve 
the  cause  for  decision  in  the  supreme  court ; 
but  the.  district  court,  in  every  such  case, 
shall  find  the  facts,  and  shall  set  forth  in  the 
entry  of  reservation  the  question  or  questions 
of  law;  nor  shall  anjr  such  reservation  be 
made  unless  the  district  court  is  unanimous 
in  the  opinion  that  the  cause  or  proceeding 
sboald  be  reserved. 


Section  6710.  A  judgment  rendered  or 
final  order  made  by  the  district  or  superior 
court  of  Cincinnati  may  be  reversed,  vacated 
or  modified  by  the  supreme  court,  on  petition 
in  error  filed  by  leave  of  the  supreme  court  or 
a  judge  thereof  for  like  errors  of  law,  appearing 
in  like  manner,  and  the  judgments  and  final 
orders  of  the  superior  court  of  Cincinnati  in 
general  term  shall  not  be  reviewable  in  the 
district  court ;  but  no  judgment  or  final  order 
of  the  district  court  or  superior  court  of  Cin- 
cinnati in  general  term,  reversing  a  judgment 
or  final  order  and  remanding  the  cause  or 
matter  for  a  new  trial  on  the  merits  or  judg- 
ment or  order  rendered  in  the  cause  or  pro- 
ceeding previous  to  such  reversal,  shall  be 
reversed  in  the  supreme  court ;  nor  shall  the 
supreme  court,  in  any  cause  or  proceeding, 
except  where  its  jurisdiction  is  original,  be 
rrquired  to  determine  as  to  the  weight  of  the 
evidence. 

Section  6711.    When  a  petition  in  error 
is  filed  in  the  supreme  court,  so  much  of  the 
record  to  be  reviewed  as  will  show  the  error 
complained  of  shall  be  printed,  and  ten  of  the 
printed  copies  thereof  filed  with  the  papers, 
which   printing  the  plaintiff  in  error  mav 
have  done,  or  he  may  deposit  with  the  clerk 
sufiicient  money  to  pay  tne  cost  thereof;  and 
if  he  fail  for  sixty  days  after  filing  the  petition, 
to  file  such  printed  copies  or  make  such  de- 
posit, the  petition  in  error  shall  be  dismissed, 
unless  the  court,  on  good  cause  shown,  extend 
the  time  or  dispense  with  such  printing ;  and 
the  fair  expense  of  such   printing  shall  be 
taxed  as  part  of  the  costs.    The  clerk:  shall  de- 
liver to  tne  court,  at  each  monthly  call  of  the 
docket,  a  list  of  cases  in  default  under  this 
section,  and  the  court  shall  call  the  same  and 
make  disposition  thereof  as  herein  provided. 
Section  7356.  In   any  criminal  case,  in- 
cluding a  conviction  fpr  a  violation  of  an  or- 
dinance of  a  municipal  corporation,  the  judg- 
ment or  final  order  of  a  court  or  officer  infe- 
rior to  the  court  of  common  pleas,  may  be 
reviewed  in  the  court  of  common  pleas;  a 
judgment  or  final  order  of  any  court  or  officer 
inferior  to  the  district  court,  may  be  reviewed 
in  the  district  court ;  and  a  judgment  6r  final 
order  of  the  district  court  or  court  of  common 
pleas  in  cases  of  conviction  of  a  felony  or 
misdemeanor,  and  the  judgment  of  a  district 
court  in  any  other  case  involving  the  consti- 
tutionality or  construction  of  a  statute,  may 
be  reviewed  in  the  supreme  court ;  but  in  the 
supreme  court  only  errors  of  law,  occurring  at 
the  trial  or  appearing   in  the.  pleadings  or 
judgment,  can  be  reviewed. 

Sec.  2.  Original  sections  455,  6710,  6711 
and  7366,  of  the  revised  statutes,  be  and  the 
same  are  hereby  repealed ;  and  this  act  shall 
take  efTect  and  be  m  force  from  and  after  its 
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passage,  and  apply  to  all  cases  and  proceed- 
ings hereafter  brought  in  or  into  the  supreme 
court. 

Referring  to  the  foregoing  law,  the  Clerk  of 
the  Supreme  Court  has  issued  the  following 
"  order : " 

To  the  AUomeyi  of  Ohio: 

By  the  provision  of  an  act  passed  bv  the 
General  Assembly  of  Ohio,  April  18, 1883,  en- 
titled, "  An  act  to  amend  sections  45o,  6710, 
6711  and  7366  of  the  Revised  Statutes,"   no 

Sptition  in  error  can  be  filed  in  the  Supreme 
ourt,  except  by  leave  of  the  court.  You  will 
hereafter  forward  with  your  petition  in  error, 
in  addition  to  the  papers  mentioned  in  section 
6716  of  the  Revised  Statutes,  a  motion  for 
leave  to  file,  proof  of  service  of  notice  of  mo- 
tion on  opposite  counsel  and  $2  motion  fee. 
(Signed)  Dwight  Crowell,  Clerk. 

This  remarkable  "order"  :r  po  doubt  re- 
markable because  it  relates  to  a  very  remarka- 
ble law ;  a  law,  in  fact,  so  wonderful  in  its 
construction  and  application  that  it  bewilders 
at  once  its  involuntary  creators  and  its  un- 
fortunate victims. 

Section  466  provides,  as  any  one  can  see  at 
glance,  for  the  reservation  of  causes  for  decis- 
ion in  the  Supreme  Court.  The  district  court 
may  reserve  the  cause  or  may  not,  as  the  dis- 
trict judges  see  fit.  If  they  do  so  reserve  the 
cause,  they  are  required  to  find  the  facts.  In 
which  case  the  action  of  the  district  court  is 
final ;  there  is  no  appeal.  The  district  court 
is  a  court  of  last  resort.  If  one  party  sees  fit 
to  make  a  motion  tQ  reserve  the  case  that  mo- 
tion settles  forever  that  case,  so  far  as  facts  are 
concerned.  The  court  may  err  as  to  the  find- 
ings of  fact,  and  the  law  may  be  used  as  a 
convenient  mold  ii\  which  to  shape  the  find- 
ing of  fact ;  and  tl^e  Supreme  Court  not  being 
allowed  to  go  behind  the  returns  to  ascertain 
whether  these  findings  were  right  or  wrong, 
must,  of  course,  afiSrm  the  district  court. 

Section  6710  refers  only  to  judgments  or 
final  orders  made  by  the  Districi  or  Superior 
Court  of  Cincinnati.  Now  whatever  the  Dis- 
trict or  Superior  Court  of  Cincinnati  may  be, 
we  cannot  learn.  There  is  no  such  court, 
there  never  was  any  such  court.  Yet  this  en- 
tire section  relates  to  this  court  alone. 
There  is  not  a  break  in  the  entire  section. 
There  are  two  semi-colons  followed,  one  by 
^*  nor  "  and  the  other  by  "but,"  both   which 


words  always  refer  to  the  preceding  part  of  the 
sentence  for  explanation,  inference  or  modifi- 
cation. 

This  section,  referring  to  no  known  court, 
provides  that  the  judgments  or  fini|l  orders 
therein  may  be  "  rewrsed,"  "  vacated  "  or  "  modi- 
fied "  by  tne  Supreme  Court.  These  judgments 
cannot  be  "  affirmed."  There  is  no  provision 
for  affirmance.  The  utmost  the  Supreme 
Court  can  do  will  bo  either  to  "reverse," 
"vacate"  or  '* modify,"  for  "like  errors  of 
law  appearing  in  4ike  manner."  Whatever 
this  jargon  means,  or  may  mean,  is  a  mystery 
more  puzzling  than  that  of  Bdwin  Drood. 
But  we  see  further,  that  no  judgment  or  final 
order  of  this  impossible  court — ^this  "  district 
court  or  superior  court  of  Cincinnati  "  in^- 
eral  term — (special  terms  don't  come^  within 
the  meaning  of  this  section),  reversing  a  judg- 
ment or  final  order  and  remanding  the  cause 
for  a  new  trial  or  judgment,  Ac.,  Ac.,  shall  be 
"  reversed  "  in  the  Supreme  Court.  No  pro- 
vision is  made  for  the  affirmance  of  any  cases, 
therefore  these  cannot  be  affirmed^  and  a  rever- 
sal being  inhibited,  such  cases  cannot  be  re- 
versed. True,  they  may  be  "  vacated  "  or  mod- 
ified, and  if  vacated,  it  will  answer  about  as 
well  as  a  reversal.  Except,  indeed,  cases  tried 
in  this  non-existing  court  at  special  terms, 
which,  of  course,  do  not  fall  within  the  prov- 
ince of  this  act. 

Section  6711  provides  fof  the  printing  of"  so 
much  of  the  record  as  will  show  the  error  com- 
plained of." 

So  far,  in  sections  466  and  6710,  there  is  no 
word  to  prevent  the  filing  of  petition  in  error 
toiihoiU  leave,  except  in  cases  in  the  diBtrict  or 
superior  court  of  Cincinnati.  No  one  can  claim 
that  the  provision  for  the  reservation  of  cases  in 
section  466  renders  any  leave  necessary  when 
the  case  is  not  reversed,  and  certainly  no  one 
.can  claim  that  the  unbroken  sentence  of  sec- 
tion 6710  referring  to  a  particular  court  c^nbe 
tortured  into  general  application  as  a  general 
law. 

Section  7866  relates  only  to  criminal  cases,  as 
will  be  seen  at  a  glance,  and  the  strict  construc- 
tion of  this  section  precludes  all  possibility  of 
reference  to  any  but  criminal  cases. 

The  repealing  section  (sQp  2  of  the  act  it- 
self) cannot  surely  be  of  wider  or  different 
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application  than  the  sections  which  take_(he 
place  of  the  sections  repealed.  That  the  act 
shall  take  effect  and  be  in  force  from  and 
after  its  passage,  this  section  properly  states ; 
but  that  the  words  "  shall  apply  to  all  cases 
and  proceedings  hereafter  brought  in  or  into 
the  Supreme  Court'-  can  refer  to  anything  or 
any  cases  except  those  specially  provided  for 
in  the  preceding  sections,  is  utterly  impossi- 
ble and  inconsistent  with  any  rule  of  statu- 
tory construction,  or  any  exercise  of  common 
intelligence.  We  cannot  see  how  the  idea 
can  prevail  for  an  instant  that  the  rules  of 
the  Supreme  Court  in  ordinary  cases  are 
changed  in  the  smallest  degree,  or  that  any 
leave  is  required  to  file  a  petition  in  error. 
When  the  Supreme  Court  has  so  decided  and 
80  ordered,  we  will  admit  that  said  leave  is 
necessary.  Until  then,  however,  it  hardly 
seems  necessary.  And. further,  if  leave  is 
necessary,  we  would  respectfully  desire  to 
know  why  a  motion  for  l^ve  to  file  a  petition 
p  error  should  be  filed  with  the  petition  in 
error  itself.  Would  it  not  be  well  to  fint 
obtain  leave  and  then  file  the  petition  in  error? 

We  apprehend  that  the  Supreme  Court  will 
only  take  time  to  read  this  miserable  nonde- 
script legislation,  and  then  promptly  declare 
it  as  unconstitutional  as  it  is  absurd,  dis- 
jointed, inapplicable,  inconsistent  and  unrea- 
sonable. 

It  is  but  just  to  state  that,  although  it  is 
true  Judge  Okey  was  the  author  of  a  bill  the 
title  of  which  was  the  same  as  this,  the  orig- 
inal was  so  mutilated  and  patched  up  before 
its  passage  that  the  law  as  it  is  bears  no 
resemblance  whatever  to  the  law  as  it  was 
intended  to  be  by  the  judge.  B. 


Repopbed  Gases. 


WnUAMJ.  DWABDS   IT  AI   TBVSTBS,   *«.,   v. 

DAinrs  M.  KcOLine  it  al. 

(QMo  Supreme  Qmrt.     Haroh  37, 1888.) 

DnsBMTiHa  QpiHioN.  [For  case  see  Journai. 
of  last  week.] 

Okby,  J. 

In  my  opinion  the  district  court  did  not 
err.  Much  depends,  ill  the  proper  determin- 
ation of  this  case,  upon  the  instrument  exe- 
cuted by  Adam   McClurg,  hereinbefore   set 


forth,  in  the  construction  of  which  instru- 
ment regard  must  be  had  to  the  words  in 
which  it  is  expressed,  applied  to  the  facts 
then  known  to  the  parties.  The  granting 
clause  is  quoted  in  the  opinion  of  the  major- 
ity, and  it  is  said  that  it  is  sufficient  ''to 
transfer  a  fee  simple  estate  in  the  coal,"  and 
that  the  estate  so  granted  cannot  be  cut  down 
except  bv  words  equally  clear.  But  it  is  not 
denied  tnat  the  words  which  follow  the  grsnt- 
ing  clause  show  that  a  fee  simple  was  not  in- 
tended. '-  It  cannot  properly  be  a  fee  simple 
if  it  is  either,  base,  conaitional  or  qualified." 
1  Wash.  R.  P.  (4th  ed.)  78,  n.  1.  Finding 
that  no  indefeasible  estate  was  conveyed,  the 
rule  invoked  has  no  application,  and  we  must 
seek  the  meaning  of  the  instrument  by  ex- 
ploring all  its  terms.   Jackson  v.  Myers^  3  John. 

li.  .ooo. 

it  is  not  denied  that  iif  the  instrument  is  a 
lease  of  the  coal,,  the  mortgagees,  Darius  M. 
McClure  and  John  McClurg,  becfame  entitled, 
on  condition  broken,  to  the  rents  that  subse- 
quentbr  became  due.  Burden  v.  7Aa^,  3  Met. 
(Mass.7  76.  But  thev  are  entitled  to  the  sums 
becoming  due«annually,even  if  the  instrument 
was  not  a  lease ;  for  something  more  than  a 
naked  possibility  of  reverter — something  more 
than  a  mere  possibility  or  expectancy,  not 
coupled  with  an  interest  in  or  growine  out  of 
the  property — remained  in  Adam  McClurg, 
and  consequently  in  the  mortgagor,  who  suc- 
ceeded to  bis  interests,  and  hence  there  was 
an  interest  which  could  be  eflectually  mort- 
gaged to  Darius  M.  an'd  John.  1  Jones  on 
Mortg.  §  186.  It  will  be  observed  that  by 
each  of  those  mortgages,  the  mortgagor  grants, 
bargains,  sells  and  conveys  to  the  mortgagee 
all  nis  riffht,  title  and  interest  in  the  premises. 

No  douDt  one  owning  land  in  which  there 
is  unmined  coal,  may  convey  to  another  a  fee 
in  the  coal,  if  he  have  a  fee,  or  he  may  convey 
a  less  estate;  or  such  owner  may  give  to  an- 
other license  or  permission  to  mine  such  coal, 
and  such  license  or  permission  may  be  made 
to  assume  the  form  of  a  lease.  Leases  may  be 
at  will,  for  years,  for  life,  or  of  perpetual  du- 
ration; and,  whatever  the  term,  it  may  be 
subject  to  conditions,  whereby  it  may  be  de- 
feated or  terminatea.  Warner  v.  Tanner^  38 
Ohio  St.  118. 

In  my  opinion  the  instrument  executed  by 
Adam  McClurg  is  a  lease ;  and  I  am  led  to  the 
conclusion  by  the  following  among  other  con- 
siderations— taken  together  and  not  singly — 
that  violence  is  done  to  the  intention  of  the 
parties  by  any  other  construction : 

1.  The  consideration  named  is  one  dollar 
and  ^'  the  covenants  and  agreements  of  the 
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be  decreed  for  violation  of   the    covenants. 

2.  The  things  contracted  about  were  mining 

privileges — **  stone-coal  mining   rights    and 

Erivileges,  to- wit:  all  the  stone-coallyingand 
ding  in,  under  and  upon  the  following  lands" 
(described),  with  the  right  to  enter  on  the 
lands,  search  for  coal,  and  mine  and  remove 
such  coal. 

8.  Why  reserve  tne  right  to  dispose  of  the 
coal  if  a  fee  was  granted  ? 

4.  The  parties  of  the  second  part  agree  '*  to 
pay  all  taxes  or  public  charges  of  every  kind, 
national,  state  or  municipal,  that  may  l>e  as- 
sessed upon  said  coal,  or  upqn  auy  of  the  ma- 
chinery or  structures  of  said  second  partv." 
But  by  the  act  of  1859  (4  Curwen,  3309,  8  9), 
then  and  still  in  force  (Rev.  Stats.  §  2792), 
where  the  fee  of  the  soil  is  in  one  person  or 
corporation  and  the  right  to  the  coal  ip  the 
land  in  another,  the  soil  and  the  coal  must  be 
*'  valued  and  listed  a^reeablv  to  such  owner- 
ship in  separate  entries,  ancT  taxed  to  the  par- 
ties owning  the  same  respectively." 

6.  The  money  consideration  is  not  a  sum 
in  9oUdo,  nor  even  a  uniform  sum  each  year, 
but  nine  hundred  dollars  "on  the  first  day  of 
October,  and  in  each  year  during  the  contin- 
uance of  this  agreement,"  and  thirty  cents  in 
addition  for  each  ton  above  3000  mined  in  any 
year^  and  *' payments  made  in  any  year  in  ex- 
cess of  coal  actually  mined  in  such  year,  shall 
be  applied  on  the  excess  of  coal  mined  in  after 
year^over  said  stipulated  quantity."  These 
provisions  seem  very  proper,  if  we  consider 
them  as  prescribing  a  mode  of  fixing  the 
amount  of  rent  to  be  paid ;  but  this  is  not  a 
usual  or  natural  way  of  stating  the  consider- 
ation for  a  conveyance  of  real  property. 
^  6.  The  parties  of  the  second  part  have  the 
right  to  abandon  at  any  time.  In  the  opinion 
of  the  majority  two  theories  with  respect  to 
this  provision  are  suggested,  neither  of  which, 
if  established,  would  prove  this  judgment  to 
be  erroneous.  In  support  of  the  latter,  t.  e, 
that  the  right  to  abandon  must  be  exercised  in 
good  faith.  Cook  v.  Andrews^  36  Ohio  St.  174,  is 
relied  on ;  but  the  lease  construed  in  that  case 
was  quite  different  from  this  instrument,  and 
I  am  unable  to  see  that  the  decision  sheds  any 
light  on  this  case.  Here  the  provision  is  too 
plain  to  be  misunderstood :  "  It  is  mutually 
understood  and  agreed" —so  the  instrument 
provides — "  that  said  second  party,  their  heirs 
and  assigns,  shall  have  the  right  to  abandon 
this  contract  and  yield  up  said  coal  mine  and 
privileges,  at  any  time  they  shall  determine, 
m  their  judgment,  that  said  coal  is  in  quan- 
tity, quality  or  condition  no  longer  minable 
with  economy  and  profit;  and  when  this  con- 
tract shall  be  ended  for  any  reason,  said  sec- 
ond party,  their  heirs  or  assigns,  shall  have 
the  right  to  remove  their  machinery  and  other 


structures  and  property  from  said  land."  That 
this  conferred  power  to  abandon  which  was 
practically  unUmited,  I  cannot  doubt. 

7.  The  parties  speak  of  the  instrument  as  a 
"  contract"  and  an  "  agreement." 

8.  The  wife  of  Adam  McClurg,  then  and 
still  living,  is  not  a  party  to  the  instrument, 
nor  does  it  appear  that  she  was  requested  to 
sign  it. 

9.  The  parties  of  the  secona  part  caused  the 
instrument  to  be  recorded  in  the  record  of 
leases  and  not  elsewhere.  The  recorder  was 
then  and  still  is  required  to  keep  four  sets  of 
records,  in  one  of  which  deeds  and  in  another 
leases  are  to  be  recorded.  S.  &  C.  1278 ;  S.  A.  S. 
655 ;  Rev.  Stats.  §  1143.  And  in  the  answer 
of  the  Vienna  Coal  and  Iron  Co.  it  is  said  that 
''  it  is  the  owner  and  holder  of  the  coal  lease 
contract,  and  the  coal,  coalmining  right,  priv- 
ilege and  easements  therein  and  thereby 
granted  and  conveyed  by  Adam  McClurg :  * 
*  That  the  stipulated  annual  coal  rent,  there- 
in provided,  whether  coal  has  been  mined  or 
not  to  meet  the  quantity  of  3000  tons  of  2240 
pounds  to  the  ton,  at  thirty  cents  per  ton 
being  $900  per  year,  has '  been  regularly 
paid  in  advance,  and  sufficient  coal  has 
not  yet  been  mined  from  said  lands  to 
to  equal  said  advance  yearly  rents  paid :  that 
there  is  nothing  now  due  on  said  coal  lease  for 
rent  or  royalty  from  this  respondent,  or  from 
the  lessees  in  said  lease,  and  nothing  will  be- 
come due  thereon  until  October  1,  1878, 
when  $900  more  will  become  due  on  the  whole 
lease,*  provided",  etc.  This  ehows  very  clearly 
how  the  the  instrument  has  been  regarden. 
''  Tell  me  what  vou  have  done  under  such  a 
deed,  and  I  will  tell  you  what  that  deed 
means."  AUy.  Gen.  v.  Drummond^  1  Drury  & 
Warren,  463,  368 ;  afll  2  H.  of  L.  837 ;  Whart. 
Con.  §  653. 

In  support  of  the  judgment  of  reversal  in 
this  case,  two  decisions  are  cited  in  the  opin- 
ion of  Mcllvaine,  J.  One  of  these  is  Oaldwdi 
V.  FuiUm,  31  Pa.  St.  476,  which  is  said  to  hold 
that  by  a  deed  in  which  there  were  n«  words 
importing  a  ^rant  of  the  fee,  but  which  gave 
absolute  dominion  over  the  stone  coal  in  cer- 
tain lands  to  the  grantee,  who  agreed  to  pay  a 
certain  and  fixed  sum  in  9Mdo^  a  conveyance 
of  the  coal  in  place  passed  absolutely.  But  aa 
examination  of  the  case  wilFshow  that  what- 
ever was  granted  was  in  terms  granted  to  the 
grantee,  nis  heirs  and  assigns,  for  a  sum  tn 
solido.  The  objection  was  that  a  grant  of  the 
rivilege  of  digging  and  carrying  away  coal 
id  not  grant  the  coal;  but  the  court  overruled 
the  objection,  and  properly.  3  Wash.RP.  (4th 
ed.)  3o!2.  The  little  application  the  decision 
has  to  this  case  is  in  favor  of  the  view  I  have 
endeavored  to  maintain.  See  cases  cited  by 
counsel,  in  which   that  case  is  commented 
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upon;  also,  Union  Pet,  Co.  v.  Bliven  Pel  Co  72 
Pa.  St.  173;  Scranton  v.  Phillips,  94  Pa.  St.  15  : 
Grubb  V.  GiiM,  74  Pa.  St.  25. 

The  other  case  relied  on  in  the  opinion  of 
Mcllvaine,  J.,  i?  Manni)ig  v.  Frazier,  96  III.  279, 
in  which  the  opinion  was  delivered  by  Walker 
J.  Three  iuages  concurred  with  Kim, 
and  an  equal  number  dissented.  Aside  from 
that,  the  case  f^Ils  far  short  of  supporting  this 
judgment  of  reversal.  The  instrument  under 
consideration  there  was  a  conveyance  to  one 
and  his  heirs  of  all  the  coal  in  a  (Icscribed  lot 
of  land.  He  was  not  oblig'jcl  to  mine  or  pay 
for  any  particular  quantity  in  any  year ;  he 
was  only  permitted  to  abandon  the  mine 
"  when  the  coal  should  be  exhausted  ; "  the  in- 
strument was  recorded  in  the  proper  record  of 
conveyances;  and  other  grounds  upon  which 
my  opinion  as  to  the  proper  construction  of  this 
instrument  is  based,  do  not  apply  to  the  in- 
strument under  consideration  in  that  case. 

Additional  reasons  might  be  given  in  sup- 

Fort  of  the  judgment  of  tlie  district  court ;  but 
should  not  devote  further  time  or  space   to 
the  subject. 
[To  appear  in  38  Ohio  St.] 

KILL£S*8  EXSCVTBIX  t.  SULLIYAH  *  CO. 

Principal  and  Aoents— -Knowledob  of  Aoencv. 

{Ohio  Supreme  Cburl.    April  17,  1883.) 

Where  an  ajjcent  enters  into  a  contract  without  dis- 
closing his  principal  or  agency,  the  principal,  if  he 
takes  advantage  of  the  contract,  must  d6  so  subject 
to  all  the  riglittt  ;\nd  equities,  of  which  the  other  con- 
tracting partv.  who  had  no  knowledge  of  the  agency, 
might  avail  himself  as  against  tlie  agent,  assuming 
the  latter  to  be  a  principal. 

Error  to  the  District  Court  of  Hamilton 
County. 

The  original  action  was  brought  by  Milton 
H.  Miller,  in  his  lifetime,  against  J.  T.  Sulli- 
van &  Co.,  in  the  Superior  Court  of  Cincin- 
nati, to  recover  the  value  of  seventeen  hogs- 
heads of  leaf  tobacco,  alleged  by  the  plaintiflf 
to  have  been  his  property,  which  defendants 
had  sold  and  converted  to  their  own  use. 

The  facts,  as  found  by  the  trial  court,  are 
too  voluminous  to  be  transcribed  here,  but  the 
following  will  be  sufficient  to  an  understand- 
ing of  the  opinion  of  the  court : 

For  a  long  time  previous  to  September, 
1868,  one  Bobbins,  who  was  a  manufacturer 
of  leaf  tobacco,  had  been  a  heavy  customer  of 
J.  T.  Sullivan  &  Co.,  who  were  tobacco  ware- 
housemen, and  dealers  in  cind  auctioneers  of 
leaf-tobacco,  at  Covington,  Kentucky.  The 
mode  of  dealing  was  thus : 

All  the  tobacco  bid  off  by  Robbinsatthe  auc- 
tion sales,  was  knocked  down  to  him,  bv  the 
auctioneer,  as  bought  by  Robbing,  but  by  re- 
quest of  Robbins,  made  by  him  to  the  book- 
Keeper  of  defendants,  who  kept  the  account  of 
sales  in  the  auction  room,  the  tobacco  was  not 


all  so  entered  in  the  books,  some  of  it  being  en- 
entocd  in  the  name  of  Robbins,  some  in  the 
nameof  Selfridge  &  May,  some  in  the  name  of 
Saunders,  and  some  in  the  name  of  Henry 
Queen,  who  was  the  book-keeper. 

In  the  summer  of  1868,  Kobbins  became 
embarrassed  and  got  to  be  slow  pay,  and  be- 
coming largely  indebted  to  defendants,  they 
refused  to  sell  him  any  more  tobacco  unless 
satisfactory  arrangements  were  made  for  pay- 
ment. Thereupon  it  was  agreed  between 
Robbins  and  the  defendants,  that  Robbins 
should  continue  to  buy,  and  eive  his  accept- 
ances for  his  purchases,  and  tliat  the  defend- 
ants si  1  on  Id  retain  the  tobacco  in  their  pos- 
session, in  their  warehouse,  as  security  for 
payment,  until  payment  was  made. 

This  arrangement  was  made  about  the 
month  of  August,  1868,  and,  at  the  time  it 
was  made,  Robbins  was  indebted  to  the  de- 
fendants to  the  extent  of  six  or  seven  thous- 
and dollars  for  purchases  previously  made,  and 
the  defendants  still  had,  of  those  purchases, 
a  largtj  amount  of  tobacco  in  their  warehouse, 
which,  under  the  tagreement,  was  to  remain 
in  their  possession,  as  well  as  subsequent  pur- 
chases, as  security  for  payment  by  Robbins, 
of  his  indebtedness  then  existing  and  there- 
after to  arise. 

It  was  the  practice,  both  before  and  after 
the  airreement  last  above  mentioned,  to  enter 
the  sales  made  to  Robbins  upon  the  books  of 
defendants  in  the  name  suggested  by  Robbins; 
to  the  book- keeper,  for  the  reason,  as  stated  by 
Robbins,that  the  did  not  want  other  dealers  to 
know  how  much  tobacco  he  was  buying. 

This  request  of  Robbins  to  have  his  pur- 
chases so  entered  in  the  sales-book,  and  the 
compliance  therewith  by  their  book-keeper, 
were  unknown  to  the  defendants  until  after 
the  tobacco  here  in  controversy  had  been  pur- 
chased, when  it  was  discovqrea  by  the  defend- 
ants, and  immediately  stopped,  as  will  be 
hereinafter  shown. 

The  bills  and  tickets  for  the  tobacco,  bought 
by  Robbins,  were  made  out  from  and  according 
to  the  entries  made  in  the  auction  sales-book, 
and  therefore  in  the  different  names  shown 
by  that  book  to  have  been  purchasers,  but  all 
these  tickets  and  bills  were  given  to  Robbins. 

About  the  fiist  of  September,  1868,  while 
this  state  of  affairs  was  existing,  and  tliis 
course  of  dealing  was  going  on,  between  Rob- 
bins and  the  defendants,  the  plaintiff  in  this 
case,  being  acquainted  with  Robbins,  asked 
his  advice  as  to  the  investment  he  desired  to 
make,  and  Robbins  advised  him  to  invest  his 
money  in  leaf  tobacco.  Miller  had  no  knowl- 
edge of  or  experience  in  the  tobacco  business, 
but,  having  confidence  in  Robbins,  accepted 
his  advice,  and,  thereupon,  they  agreed  that 
Robbins  should  buy  leaf  tobacco  tor  Miller, 
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on  speculation,  Miller  furnishing  the  money 
and  keeping  control  of  the  tobacco.  The  to- 
bacco was  to  be  held  uutil  they  should  think 
it  profitable  to  sell.  Bobbins  was  to  have  no 
ri^ht  to  sell  without  Miller's  consent,  and 
Miller  was  to  rel^  upon  Robbinp' judgment 
and  experience  in  buying  and  selling.  The 
profits  were  to  be  equally  divided.  Nothing 
was  said  about  losses,  but  it  was  agreed  that 
in  case  they  should  not  be  ab^e  to  sell  for 
what  they  paid,  Bobbins  was  to  work  up  the 
tobacco  in  nis  factory,  and  allow  Miller  the 
cost,  so  that  he  shoula  not  sufifer  any  loss. 

Miller  had  no  knowledge  of  the  condition 
of  affairs  existing  between  Bobbins  and  the 
defendants,  and  knew  nothing  fibout  the  en- 
try of  names,  other  than  Bobbins,  as  purchas- 
ers of  tobacco  bought  by  him  in  the  books  of 
defendants,  and  the  making  out  in  pursuance 
thereof  of  tickets  and  bills  in  accordance 
therewith. 

Subsequent  to  this  agreement  with  Miller, 
Bobbins  Did  off  at  defendant's  auction  sales,  at 
different  times,  forty-three  hogsheads  of  tobacco 
in  the  aggregate,  and  had  then  entered  in. de- 
fendants" books  in  the  name  of  Miller,  took 
bills  of  sale  and  unsigned  tickets  for  delivery 
in  Miller's  name,  gave  his  own  acceptances 
for  the  purchase  money  and  had  the  bills  of 
sale  marked  "  paid,"  left  the  tobacco  in  de- 
fendants' warehouse  as  security  for  his  in- 
debtedness to  defendants  as  per  agreement, 
and  delivered  the  bills  and  tickets  to  Miller. 

The  bills  and  tickets  for  all  the  tobacco 
except  seventeen  hogsheads,  were  afterwards 
returned  by  Miller  to  Bobbins,  who,  upon  pay- 
ment all  his  acceptiuices  given  on  account  of 
the  forty-three  hogsheads,  removed  from  the 
warehouse  all  the  tobacco  except  the  seven- 
teen hogsheads,  which  were  left  in  de- 
fendants' possession  as  security  for  other  in- 
debtedness, in  accordance  with  the  previous 
agreement. 

Miller,  upon  receipt  of  the  bills  and  tickets 
from  Bobbins,  paid  the  amount  thereof  to 
him,  and  upon  the  return  of  bills  and  tickets 
charged  Bobbins  with  the  amount  of  the  same. 
No  part,  however,  of  the  money  paid  by  Mil- 
ler to  Bobbins  was  used  in  payment  of  Bob- 
bin's indebtedness  to  defendants. 

After  Bobbins'  purchases  had  been  entered 
in  the  name  of  Miller,  it  first  came  to  the  actual 
knowledge  of  the  defendants  that  Bobbins  had 
procured  any  purchase  made  by  him  to  be  en- 
tered upon  tneir  books  in  any  other  name 
than  his  own.  Thereunon,  J.  T.  Sullivan  a 
member  of  the  firm,  called  upon  Bobbins  for 
an  explanation,  and  was  informed  by  him 
that  the  names  so  entered  as  purchasers  were 
merely  *|  men  of  straw,"  ana  that  his  only 
purpose  in  having  such  names  entered  on  the 
Dooks  as  purchasers  was  to    n^idead  other 


dealers  as  to  the  amount  of  his  purchases. 
The  defendants  thereupon  immediately  stop- 
ped the  practice  and  caused  the  entries  upon 
the  bookfi  to  be  changed  so  as  to  show  the 
purchaser  to  have  been  Bobbins,  in  acoordanoe 
with  the  understanding  of  the  book-keeper 
at  the  time  the  entries  were  made. 

Neither  any  member  of  the  firm  of  J.  T. 
Sullivan  &  Co.,  nor  any  of  their  clerks  ever 
knew,  or  heard  of  M.  H.  Miller,  outside  of 
these  transactions,  until  subsiequently,  when 
the  defendants  notified  Bobbins  that  in  de- 
fault of  payment  they  would  sell  the  tobacco, 
he  then  told  them  who  M.  H.  Miller  was,  and 
that  he  held  bills  and  tickets  for  part  of  the 
tobacco. 

Defendants  sold  the  17  hogsheads  of  to- 
bacco, but  the  proceeds  were  insufi&cieat  to 
satisfy  their  claims  against  Bobbins,  who  then 
was,  and  ever  since  has  remained  insolvent 

The  foregoing  facts  control  the  case.  The 
superior  court  rendered  judgment  for  defend- 
ants and  the  judgment  of  that  court  was  af- 
firmed by  the  district  court. 

McIlvaine,  J. 

We  think  the  judgments  of  the  courts  be> 
low  were  right. 

The  transactions,  upon  which  the  plaintiff 
bases  his  claim  against  defendants,  were  con- 
ducted exclusively  by  Bobbins  as  agent 
for  plaintiff.  If  the  relations  between  plaint- 
iff and  Bobbins  was  not*  disclosed  to  oefeud- 
ants,  the  law  is,  that  the  plaintiff  must  take 
the  contract  subject  to  all  the  rights  and 
equities  of  which  the  defendants  might  avail 
themselves  against  Bobbins  if  he  were,  in 
fact,  principal.  If  Bobbins  had  been  a  prin- 
cipal in  the  transactions,  the  right  of  defend- 
ants to  sell  the  tobacco  to  satisfy  their  claim 
against  him  would  not  be  questioned. 

Bobbins,  at  the  time  of  making  the  pur- 
chased, assumed  the  character  of  a  principal — 
an  attitude  wholly  inconsistent  with  that  of 
a^ent  for  either  a  known  or  an  unknown  prin- 
cipal. His  purchases  were  made  subject  to 
a  condition  previousl}-  agreed  upon  by  and 
between  the  parties,  that  the  tobacco  pur- 
chased should  remain  in  possession  of  the 
vendors  as  security  for  acceptances  given  for 
the  purchase  money  and  other  indebtedness 
from  the  purchaser  to  the  vendors.  True,  the 
sales  were  entered  in  defendants'  books  as 
made  to  M.  H.  Miller  so  procured  to  be  en- 
tered by  Bobbins  upon  representations  to  the 
book-keeper,  that  the  names  of  purchasers  to 
be  substituted  for  his  own  were  illusory. 
Such  had  .been  the  previous  practice,  un- 
known indeed  to  the  defendants,  but  cor- 
rected as  soon  as  discovered.  *To  the  minds  of 
defendants,  charffing  them  with  the  knowl- 
edge of  their  book-keeper,  these  names  repre- 
sented "men  of  straw."    For  this  state  of 
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things  plaintiff's  agent  was  responsible. 
Neither  the  defendants  or  any  of  their  clerks 
had  ever  heard  of  plaintiff  as  a  reality.  No 
laches  can  be  attributed  to  them,  as  they 
acted  upon  the  best  information,  which  under 
the  circumstances  could  be  supposed  to  exist. 

It  is  contended,  however,  that  by  dealing 
with  Robbins  as  they  did,  by  placing  in  his 
hands  bills  of  sale  in  Miller's  name  endorsed 
'*  paid,"  whereby  Miller  was  induced  to  part 
with  his  money,  the  defendants  are  estopped 
from  denying  the  agencv  of  Robbins  and  tnat 
Miller  was  his  principal. 

When  this  case  was  before  this  court,  as  re- 
ported in  26  Ohio  St.  639,  it  was  held  that  a 
vendor  of  property  to  a  known  agent  by  re- 
ceipting tne  purchase  money,  whereby  the 
principal  was  induced  to  pay  the  amount  to 
the  agent,  is  estopped  from  denying  the  truth 
of  the  receipt,  as  against  such  principal,  but 
it  was  also  intimated  that  no  estoppel  would 
arise  where  the  fact  of  agency  was  unknown 
to  the  vendor.  And  we  now  think  that  the  de- 
livery to  Robbins  of  the  bills  in  the  name  of 
Miller  marked  "  paid  "  does  not,  under  the 
circumstances,  amount  to  any  proof  of  knowl- 
edge on  the  part  of  the  defendants  of  the  rela- 
tion of  principal  and  agent  between  the 
plaintiff  and  Robbins. 

It  is  also  contended  that  plaintifi^s  case  is 
strengthened  by  the  fact  that  the  Internal 
Revenue  laws,  in  force  at  the  time,  required 
all  sales  of  tobacco  under  like  circumstances, 
to  be  entered  in  the  books  of  the  vendor  in 
the  real  name  of  the  purchaser,  under  penal- 
ties. The  claim  is  that  Miller  had  a  right  to 
assume  from  the  form  of  the  bills  of  sale  that 
he  was  known  to  the  defendants  as  the  pur- 
chaser in  fact. 

It  may  be  that  the  defendants  were  tech- 
nically guiltv  of  a  violation  of  the  act  of  Con- 
gress,, but  whether  they  were  or  not,  the  act 
of  Congress  does  not  constitute  a  muniment 
of  plaintiff's  title  to  the  tobacco.  His  title 
as  against  the  defendants  must  rest  on  the 
fact  that  Robbins  was  his  agent  and  that  de- 
fendants knew  that  fact,  or  had  knowledge  of 
such  facts  as  put  them  upon  inquiry,  and 
were  guilty  of  negligence  in  not  making  such 
inquiry.  Upon  these  questions  the  court  be- 
low found  against  the  plaintiff. 

The  evidence  is  not  set  forth  in  the  record, 
but  a  statement  of  primary  facts  as  found  by 
the  superior  court  is  set  forth,  and  we  thjnk 
the  ultimate  fact  ivhich  was  in  issue  between 
the  parties  was  properly  deduced  from  the 
statement  in  the  record,  namely  :  that  the  re- 
lation of  principal  and  agent  as  between  the 
plaintiff  and  Robbins  was  not  disclosed  to 
the  defendants. 

Judgment  affirmed. 

[To  appear  in  38  Ohio  St.] 


WABVXB  ST  AL.  T.  TKl  8.,  M.  ft  V.  m.  00.  IT  AL. 

RAniBOAD  — RicTht  of  Wat— iHJUNGmoit  —  Oraht. 

{Okio  £h^l>reme  Qmrt.    April  17,  IBSi,) 

1.  When  the  owner  of  Uind  granted  to  a  railroad 
company,  the  rieht  to  select  a  strip  thereof ,  for  its 
right  of  way,  and  from  the  terms  of  the  grant,  and 
the  circumstanoes  under  which  it  was  nade,  it  is  clear 
that  both  parties  understood  that  the  right  gran  ted 
was  to  be  exercised  at  the  time  of  the  final  locatioD 
and  construction  of  the  railroad,  and  not  afterwards, 
a  court  of  equity  will,  by  injunction,  restrain  such 
railroad  company  from  taking  possession  of  any  ad- 
ditional part  of  said  land,  after  its  railroad  has'been 
located  and  completed. 

2.  When  the  terms  of  a  grant  of  a  right  of  way  are 
general  and  indefinite,  its  location  and  use  by  the 
grantee,  acquiesced  in  by  the  grantor,  will  have  the 
same  legal  eiTect  as  if  it  had  been  fully  described  by 
the  terms  of  the  ^rant. 

Error  to  the  District  Court  of  Licking 
County. 

In  February,  1847,  Presley  N.  O'Bannon 
executed  and  delivered  to  the  Columbus  A 
Lake  Erie  Railroad  Company,  the  following 
instrument : 

The  Stale  of  Ohio,  Licking  Covnty, 

In  consideration  of  one  dollar  naid  to  me 
by  the  Columbus  &  Lake  Erie  Railroad  Co.,  I, 
P.  N.  O'Bannon,  of  said'  county,  do  hereby 
grant  and  release  to  said  company  the  right 
to  enter  upon  any  land  I  own  wnich  lies  on 
the  line  of  said  company's  road,  surveyed  and 
adopted  by  them,  and  the  right  to  run  in 
curves  and  around  the  line  in  the  final  con- 
struction of  said  railroad  over  said  land,  ancl 
to  Mid  and  use  a  strip  thereof  to  be  selected 
by  the  engineer,  not  exceeding  100  feet  in 
width,  for  the  purpose  of  a  railroad,  as  long 
as  may  be  necessary,  and  use  the  materials 
standing  or  being  on  said  strip  in  the  con- 
struction and  repair  of  said  road,  and  alto  the 
right  of  crossing  other  parts  of  my  land  to 
get  to  said  roadway  in  the  construction  and 
repair  of  said  road,  doing  me  no  unnecessary 
damage.  Witness  my  hand  and  seal  this 
secona  day  of  Februair,  1847. 

r.  N.  O'Bannon.    [seal] 

In  the  presence  of  J.  D.  Rogers  and  Joseph 
Elder. 

O'Bannon,  in  fact,  received  no  consideration 
for  the  rights  thus  granted.  He  then  owned 
the  piece  of  land  described  in  the  plaintiffs' 
petition,  and  also  another  piece  nortn  of  the 
land  now  owned  by  the  plaintiffs,  and  in  tbe 
same  township. 

In  1848  the  Columbus  &  Lake  Erie  Rail- 
road Company  located  and  constructed  its 
road  through  the  piece  of  land  last  mentioned, 
a  strip  about  forty-four  rods  in  length  being 
used  K>r  its  right  of  way.  .  No  part  of  the 
track  was  placed  on  the  land  now  owned  by 
the  plaintiffs,  nor  was  any.  part  of  that  land 
then  occupied  by  the  railroad ,  company  ex- 
cepting for  the  purpose  of  taking  a  quantity 
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of  earth  therefrom,  and  driving^  teams  over  a 
small  part  thereof.  This  occupation  con- 
tinued ohly  a  few  months,  and  no  notice  was 
given  of  an  intention  on  the  part  of  the  rail- 
road company  to  occupy  permanently  any 
part  of  tnis  piece  of  lana.  Several  yeats 
afterwards,  however,  probably  in  1864,  the 
railroad  company  took  possession  of  a  strip  of 
this  land,  about  eight  or  ten  feet  in  width 
and  more  than  fifty  feet  in  length,  by  placing 
thereon  a  part  of  an  embankment.  The  acts 
of  the  railroad  company  above  stated)  were 
acquiesced  in  by  O'Bannon  and  his  grantees. 
In  March,  1874,  the  Baltimore  &  Ohio  Rail- 
road Company  attempted  to  take  possession  of 
another  strip  of  the  plaintiff's  land  adjoining 
the  railroad,  thirty-six  feet  in  width  and  one 
hundred  rods  in  length,  under  the  grant 
made  by  O'Bannon,  claiming  the  right  to  do 
so  as  lessee  of  the  defendant,  the  Sandusky,  f 
Mansfield  &  Newark  Railroad  Company,  the 
latter  company  claiming  as  assignee  of  the 
Columbus  &  Lake  Erie  Railroad  Company. 

The  plaintiffs  thereupon  filed,  in  the  Court 
of  Common  Pleas  of  Licking  County,  a  peti- 
tion to  quiet  their  title,  and  to  prevent  the 
defendants,  by  injunction,  from  interfering 
with  their  possession.  The  case  was  taken  by 
appeal  to  the  district  court,  which  court  dis- 
solved the  injunction  which  had  been  granted, 
and  dismissed  the  petition.  This  proceeding 
is  prosecuted  to  reverse  the  judgment  of  the 
district  court. 

Upson,  J. 

The  instrument  under  which  the  defend- 
ants claim  the  right  to  take  possession  of  the 
strip  of  land  in  controversy  in  this  action, 
was  executed  by  O'Bannon  for  the  purpose  of 
giving  the  right  of  way  through  his  lands,  to 
the  oolumbus  &  Lake  Erie  Railroad  Company. 
From  the  language  used  and  the  circum- 
stances under  which  the  grant  was  made,  we 
are  satisfied  that  both  parties  understood  that 
the  rights  granted  were  to  be  exercised  at  the 
time  of  the.  final  location  and  construction  of 
the  railroad;  that  the  quantity  of  Jand  re- 
quired by  the  railroad  company  was"*  then  to 
be  determined,  and  the  selection  made  by  the 
engineer.  O'Bannon  did  not  intend  to  create 
an  uncertain  and  indefinite  incumbrance"  on 
all  of  the  lands  which  he  owned  on  the  line 
of  the  railroad,  the  limits  of  which  could  be 
fixed  only  at  the  will  of  the  railroad  company. 
On  this  ground,  therefore,  we  hold  that  the 
district  court  erred  in  dismissing  the  plain- 
tiff's pet'tion.  But  we  place  the  decision  of 
the  case  also  upon  another  ground.  It  is  a 
general  principle  that  where  a  right  of  way, 
or  other  easement,  is  granted  by  deed  and  with- 
out fixed  and  defined  limits,  the  practical  loca- 
tion and  use  of  such  way,  or  easement,  by  the 
grantee,  acquiesced  in  by  the  grantor,  will 


have  the  same  legal  effect  as  if  it  had  been 
fully  described  by  the  terms  of  the  grant. 
(Bannon  v.  Augiriy  2  Allen.) 

In  this  case  the  terms  of  the  grant  are  gen- 
eral and  indefinite,  applicable  to  any  or  all  of 
the  landsowned  by  O'bannon  on  the  line  of  the 
railroad,  giving  to  the  company  the  right  to 
locate  its  road  on  any  part  of  those  lands,  and 
giving  to  the  engineer  the  right  to  select  a 
strip  of  land  not  exceeding  one  hundred  feet 
in  width,  for  the  purposes  of  the  railroad. 

The  testimony  shows  that  the  railroad  was 
constructed  through  one  piece  of  O'Bannon's 
land,  a  strip  about  forty-four  rods  in  length 
being  used  for  the  right  of  way,  and  that 
several  years  afterwards,  probably  about  1864, 
a  strip  of  the  land  now  owned  by  the  plaintiffs 
was  occupied  by  the  railroad  company,  for  the 

Eurpose  of  placing  thereon  a  part  of  an  em- 
ankment.  The  use  of  these  strips  of  land 
has  been  acquiesced  in  by  O'Bannon  and  the 
plaintiffs,  and  we  hold  that  having  thus  exer- 
cised the  rights  granted  by  O'Bannon,  (he 
Columbus  &  Lake  Erie  Railroad  Company 
cannot,  nor  can  any  of  the  defendants,  as 
successor  or  assignee  of  that  company,  take 
possession  of  any  other  part  of  the  plaintiffs' 
land  under  this'grant. 

Judgment  reversed  and  cause  remanded  for 
further  proceedings. 
[To  appear  in  38  Ohio  St.] 

6hi8  Beeigisng. 

8VPBBMX  COVBT. 


HoM.  W.  W.  JoHJisoM,  OU^  JtuHet. 

HoM.  Qtouam  W.  MoIltaikb.  Hon.  John  W.  Okxt. 

Ho«.  WiLUAM  H.  UpflOM.  Hon.  Jobv  H.  Dotlb. 


Oolumhus,  Ohio,  April  24,  188S. 

GENERAL  DOCKET  DECISIONS. 

No.  115.  Joseph  Big^ns,  guardiaD,  etc.,  et  al.  v. 
William  Jones  and  Mary  Ann  Jones.  Error  to  the 
District  Court  of  Morrow  County. 

Upsoh.  J. 

In  proceedings  under  the  act  to  provide  for  the  par- 
tition of  real  estate,  (S.  AC.  Stat.  893).  the  commis- 
sioners appointed  to  assign  dower,  ana  make  parti- 
tion of  the  lands  describea  in  the  petition,  sabject  to 
the  dower  estate,  stated  in  their  report  an  asslement  of 
dower  by  metes  and  bounds,  snd  being  of  opinion 
that  partition  of  the  *'  balance  '*  could  not  be  made 
without  manifest  injury  thereto,  msde  and  retortied 
to  the  court  their  estimate  of  the  value  thereof  in 
money,  but  made  jio  partition  of  any  part  of  the 
estate. 

Hie£d .-  Thst,  in  the  absence  of  any  evidence  to  the 
contrary,  it  must  be  presamed  that  the  word  **  bal- 
ance," in  the  report  of  the  commissioners,  referred  to 
the  estate  of  the  parties  in  the  entire  tract  of  land, 
including  that  part  assigned  to  the  widow  as  her 
dower,  and  not  to  the  residue  of  the  land  exdndinc 
the  part  thus  assigned. 

Judgment  affirmed. 

1197.  Isaac  ^napp  v.  Noah  Thomas.    Habesa  Cor- 
pus. 
Okxy,  J. 
An    oncenditional  pardon  by  the  governor,  de- 


THE    OHIO    LAW    JOURNAL. 


563 


livered  to  and  accepted  bv  one  convicted  of  felony, 
cannot  bo  treated  as  a  nullity,  in  a  proceeding  on  ha- 
beas corpus  prosecuted  by  such  person  against  one 
who  re  arrested  him,  basing  his  right  to  do  so  on  the 
ground  that  the  pardon  was  granted  by  reason  of 
acts  of  such  convict  ntfenling  his  healtli,  done  with 
the  fraudulent  purpose  of  obtnining  sudi  pardon,  and 
by  reason  of  frau(iulont  representations  with  respect 
to  liis  health,  made  l)y  such  convict  with  like  fraud- 
ulent purpose. 

Demurrer  to  answer  sustained  and  plaintiff  dis- 
charged. 

[Johnson  and  Lonj^wortli,  JJ.  concurred  .  White, 
C.  J.  and  Mcllvaine,  J.  dissented.] 

49.  Simon  and  Elizabeth  Bayer  v.  Edward  B.  Clarke. 
Error  to  the  District  Court 'of  Pickaway  County. 
Judgment  afliroied  on  the  authority  of  StockstiTl  v. 
Railroad  Company,  24  Ohio  St.  S3.  Xo  penalty  and  no 
further  report. 

7<».  Jonali  Pierce  v,  George  W.  Wells.  Error  to  the 
District  Court  of  Delaware  County.  Judgment  af- 
firmed. Huston  V.  Huston,  29  Ohio  St.  diM)  followed. 
No  penalty  and  no  further  report. 

81.  Thomas  B.  Cox  et  al.  v.  John  R.  Mumaugh.  Er- 
ror to  the  District  Court  of  Fairfield  County.  Dis- 
missed foi  want  of  preparation. 

100.  Edward  J.  Mackinson  and  John  F.  Miller  v. 
Angelina  Stevens,  administratrix,  etc.  Error  to  the 
District  Court  of  Scioto  County.  Judgment  affirmed 
with  penalty  of  $25  and  attorney  fee  of  $25.  There 
will  be  no  further  report. 

107.  B.  F.  Ream,  surviving  partner,  etc..  v,  Elijah 
Helser.  Error  to  tlio  District  Court  of  Hardin  County. 
Dismissed  for  want  of  preparation. 

109.  Thomas  Forsythe  v,  William  H.  Bush  et  al. 
Error  to  the  District  Court  of  Morgan  County.  Judg- 
ment affirmed  without  penalty.  There  will  be  no 
f  urtlier  report. 

111.  John  F.  McKinney  et  al.  v,  W.  H.  H.  Dye. 
Error  to  the  District  Court  of  Miami  County.  Cross 
petition  in  error  stricken  from  the  files.  Judgment 
affirmed  with  penalty  of  ^135.00  and  attorney's  fee  of 
f25.00.    Thei*e  will  be  no  further  report. 

113.  David  Stull  v.  William  Miller.  Error  to  the 
District  Court  of  Morrow  County.  Judgment  nffi rul- 
ed with  penalty  of  ^25.00  and  attorney's  fee  of  $(25.00. 
There  will  be  no  further  report. 

121.  Cleveland,  Mt.  Vernon  <t  Delaware  Railroad 
Co.  V.  Milo  Closson.  Error  to  the  District  Court  of 
I>elaware  County.  Judgment  affirmed  with  penalty 
of  $25.00  and  attorney's  fee  of  925.00.  There  will  be 
no  further  report. 

649.  Lake  Shore  A  Michigan  Southern  Railway  Co. 
V.  John  Haggerty.  Error  to  the  District  Court  of 
Cuyahoga  County.  Settled  and  dismissed  at  plain- 
tiff's costs. 


MOTION  DOCKET  DECISIONS. 

No.  79.  I.  S.  Crt^by  et  al.  v.  William  H.  Hill.  Mo- 
tion for  leave  to  file  petition  in  error  to  the  Superior 
Court  of  Cincinnati. 

Doyle,  J. 

A  broker  who  was  not  intrusted  with  the  posses- 
sion of  t  lie  property,  contracted  in  his  own  name  to 


sell  the  same  to  a  vendee,  who  had  no  knowledge 
that  the  broker  was  not  the  real  owner,  but  dealt 
witli  him  as  such.  The  broker  notified  his  principals 
that  he  had  sold  for  them,  and  directed  where  to  ship 
the  property  to  the  purchaser.  The  owners,  without 
any  knowledge  that  the  broker  had  contracted  in  his 
own  name,  and  without  any  conduct  on  their  part, 
clothing  the  broker  with  authority  to  receive  pay- 
ment for  them,  or  any  possession,  actual  or  construct- 
ive, f  the  property,  deliverea  the  same  to  the 
vendee.  HM:  Payment  by  the  purchaser  to  the 
broker,  under  such  circumstances,  is  not  a  bar  to  the 
right  of  recover^'  by  the  owner. 
Motion  overruled. 


SUrBEKS  COTJBT  COKKIBSIOH. 


Hon.  Momm  M.  Graxokh,  iJhi^  Jndy*. 


Hoy.  Grorije  K.  NAf>ii. 

How.  CjrARi.M  D.  Martin. 


Hon.  Frakklim  J.  Dickmak. 
Hon.  John  McGadlit. 


Cbhimbtts,  OhiOy  April  24, 1883. 

(GENERAL  DOCKET  DECISIONS* 

No.  5i).  Chaffee,  assignee,  v.  The  First  National 
Bank  of  Ravenna.  Error  to  the  District  Court  of 
Portage  County. 

McCauley,  J. 

L.  &  Co.  made  an  assignment  for  the  benefit  of 
creditors,  under  the  insolvent  laws  of  Ohio,  on  Sep- 
tember 2(3,  ^874.  On  September  2!),  1874,  L.  <&  Co.  gave 
their  check  on  the  First  National  Bank  of  Ravenna 
to  H.  6l  S.  and  dated  it  back  to  September  22d.  On 
September  29th  the  bank  paid  the  check  with  knowl- 
edge of  the  assignment  of  L.  &  Co.,  but  without 
knowledge  thai  the  check  had  been  dated  back. 

Held:  In  an  action  by  the  assignee  of  L.  A  Co.  to 
recover  moneys  on  deposit  with  the  bank  at  the  dat^ 
of  the  assignment,  the  knowledge  of  the  bank,  that 
L.  &.  Co.  had  made  an  assignment  prior  to  the  pre- 
sentation of  the  check,  put  it  upon  inquiry  as  to 
whether  or  not  the  check  had  in  fact  been  given  be- 
fore the  assignment.  ^Vnd  such  payment  of  the 
check  would  not  be  a  defense  for  the  bank. 

Judgment  of  District  Court  reversed  and  that  of  the 
Common  Pleas  affirmed. 
85  John  G.  Ridenour  v.  Theodore  Mayo  et  al* 

Martin,  J. 

Certain  persons  were  duly  authorized  to  commence 
and  carry  on  a  savings  society,  under  the  name  of  the 
Farmers*  Savings  Society,  of  Lima,  Ohio,  and  elected 
a  board  of  managers,  pursuant  to  the  act  of  April  16, 
1867,  who  failed  to  take  the  ofiicial  oath.  Afterwards, 
the  trustees,  constituting  the  board,  b«gaii  an  exclu- 
sive banking  aud  brokerage  business,  and,  under  the 
name  of  the  Farmers*  Savings  Bank,  carried  on  the 
same  for  several  years,  and  until  the  association  be- 
came bankrupt  and  largely  insolvent.  Considered  as 
a  savings  society,  it  had  at  no  time  any  corporate 
plant  whatever,  nor  any  corporate  membership,  and 
the  conduct  of  the  managers  throughout  was  recon- 
cilable with  good  faith,  only  on  the  assumption  that 
they  had  abandoned  the  charter.  In  the  course  of  its 
business  it  received  money  from  the  plaintiff,  and 
gave  him  therefor  a  certificate  of  deposit,  which 
reads : 
No.  1416.  Farmers'  Savings  Bank. 

Lima,  Ohio,  May  10.  1873. 

John  G.  Ridenour,  Esq.,  has  deposited  in  this  bank, 
one  thousand,  one  hundred  and  fifty  dollars,  payable 
to  his  order  on  return  of  this  certificate,  six  months 
after  date,  with  interest  at  ten  per  cent,  per  annum. 
$1,150.  (Signed)       N.  Tucker,  Ocuihier, 

Held: 

1.  The  trustees,  constituting  the  board  of  managers 
under  said  act,  are  not  stoclciiolders  or  members  of 
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the  society,  nor  are  they  reqolre^  to  become  members. 
Their  eleetloD  is  an  appointment  to  a  limited  corpo- 
rate tmst,  vis.:  to  receive,  and  in  a  specified  manner 
to  place  deposits  of  money  that  might  b^  made  by  de- 
positors, who  sifcn  certain  rales  and  thereby  become 
members  of  the  society,  and  to  divide  the  profits  of 
the  investments,  rateably,  among  the  members ;  and 
snch  trust  is  essentially  personal. 

2.  The  executive  pnxuamation  under  the  Iburth 
section  of  said  act,  and  the  election  of  .trustees  there- 
under, were  preliminary  and  propositions!;  and  it 
was  competent  to  the  trustees  befbre  entering  on  the 
business  of  the  agency  to  decline  or  abandon  the 
same. 

8.  Under  the  facts  disclosed  in  the  testimony  it  is 
apparent  that  the  trustees  did  abandon  the  prolfFered 
agency. 

4.  The  persons  constituting  the  board  of  managers, 
otherwise  named  directors,  in  office  at  the  time 
the  indebtedness  to  the  plaintiff  was  incurred 
are  individually  liable  therefor  in  an  orignal  action 
on  the  certificate. 

Judgment  reversed  and  cause  remanded. 

67.  The  PUtsbunrh,  Cincinnati  A  St.  Louis  Rail- 
way Ck>mpan  V  o.  William  Howard.  Krror  to  the  Dis- 
trict Court  of  Clinton  County. 

DlOKMAM,  J. 

Where  animals  that  are  breachy  or  unruly  escape 
from  an  inclosed  field  into  another  field  (of  the  same 
farm)  which  abuts  on  a  railroad,  and  between  which 
and  the  raili^d  the  railroad  company  has  neglected  to 
construct  a  fence  as  required  by  the  ststute,  and  while 
straying  upon  the  railroad  track  are  killed  or  injured 
by  a  passing  train,  their  owner  may  recover  from  the 
oompany  for  the  loss  or  injurv,  provided,  the  animals 
were  at  large  without  his  fault,  and  he  has  used  that 
reasonable  care  and  precaution  in  restraining  them 
which  a  prudent  and  cautious  man  wiiuld  use  who 
had  knowledge  of  their  breachy  or  unruly  character. 

Judgment  affirmed. 

80.  The  Cleveland,  Columbus.  Cincinnati  and  In- 
dianapolis Railroad  Company  V.  Stephen  Newbrander. 
Error  to  the  District  Court  of  Butler  County. 

Nash,  J. 

1.  The  act  of  April  18,  1874,  (71  O.  L.  86)  imposes 
upon  a  railroad  company  the  duty  of  constructing 
and  maintainiuff  necessary  cattle  guards  wherever  its 
road  crosses  a  highway.  This  statute  may  be  con* 
strued  as  allowing  exceptions  required  by  public  ne- 
cessity and  convenience,  and  the  proper  use  of  a'^sta- 
tion  yard  by  the  company. 

2.  When  the  cbn^^utny  is  relieved  from  the  statutory 
requirement,  for  the  above  reasons.  It  is  its  duty  to 
construct  and  maintain  cattle  guards  across  its  road- 
way and  grounds  at  the  first  points  from  the  high- 
way, whidi  will  not  interfere  with  the  necessities  and 
convenience  of  the  public  and  the  company. 

3.^iiether  this  has  been  done  is  a  question  to  be 
snbmlcted  to  the  jury  In  an  action,  against  the  com- 
pany for  damageiB. 

Judgment  amrmed. 

No.  68.  The  Newark  Coal  Company  v,  J.  W.  Upson 
et  al.  Error  to  the  District  Court  of  Licking 
County. 

Obahobb,  C.  J. 

The  N.  C.  Co.,  a  corporation,  with  malice  and  with- 
out probable  cause,  sued  U.  and  others,  in  a  civil  action 
and  by  an  order  of  Injunction  made  on  its  exparte 
application,  prevented  u.  et  al.  from  entering  upon 
and  enjoying  their  property,  and  also  from  prosecu- 
ting a  profitable  business.  After  a  year  had  passed 
the  N.  C.  Co.  dismissed  its  action.  U.  et  al.  there- 
upon sued  the  oompany,  claiming  damages  for  said 
(nalioious  prosecution. 

Held: 

1.  They  can  maintain  the  action. 


2.  The  measure  of  the  damages  is  the  value  of  the 
right  of  U.  et  al.  tq  possess,  their  property  end 
prosecute  their  business  during  said  period  of  coster 
and  suspension :  t.  e.  the  value  of  the  use  of  the  prop- 
erty. In  the  business,  during  that  time. 

8.  The  quantity  and  quality  of  the  coal  there  and 
then  minable;  tne  expense  required  to  put  and  keep 
the  mines  in  operation  ;*the  nature  and  extent  of  the 
facilities  for  transporting  the  coal  to  market ;  the 
extent  of  the  demand  for  such  coal ;  the  cost  of  placing 
the  coal  in  market  and  its  market  price ;  the  relation 
of  the  parcel  of  the  land  in  question  to  other  mining 
properties  of  U.  et  al.,  are  all  facts  that  naturally 
and  materially  affected  the  value  of  the  use  in  ques- 
tion. 
4.  Although  these  fhcts  include  the  element  of 
rofit  upon  possible  sales  of  coal,  it  was  proper  for  the 
ury  to  consider  them  ;  not  treating  said  element  as 
tself  a  measure  of  the  damages.  But  as  one  of  the 
facts  affecting  the  value  of  the  use  taken  from  U. 
et  al.    Judgment  affirmed. 


fi 


77.  John  H.  James,  Jr.,  v,  Patrick  O'Riley.  Error 
to  the  District  Court  of  Ottowa  County.  Judgment 
affirmed  without  penalty.  There  will  be  no  further 
report. 

82.  A.  A.  Taylor  v.  Freer  ds  Drayton.  Error  to  the 
District  Court  of  Ashland  County.  Dismissed  for 
want  of  preparation. 

88.  William  Hnbler  v.  A.  H.  Palmer  et  al.  Error  to 
the  District  Court  of  Ashland  County.  Dismissed  for 
want  of  preparation. 

84.  David  L.  Williams  v.  Olney  Overton.  Error  to 
the  District  Court  of  Cuyahoga  County.  Judgment 
affirmed,  without  penalty.  There  will  be  no  further 
report. 

96.  Samuel  R.  Mott  v.  John  A.  Murlin  et  al.  Error 
to  the  District  Court  of  Auglaise  County.  Judgment 
affirmed  without  penalty.  There  will  be  no  farther 
report. 

09.  Joseph  Henne  et  al.  v.  The  State,  for  the  use  of 
the  Board  of  Education  of  Troy,  Ohio.  Error  to  the 
District  Court  of  Miami  County.  Judgment  afltoned 
without  penalty.    There  will  be  no  further  report. 


i»»  ♦ 


BIOOBD  07  new  0ASS8  WtLMJi  XM  THB  OYFUS^  07 
THB  OLKBK  07  THX  BITPBm  OOVBT. 

No.  1278.  The  Loan  Bank,  of  Delphos.  Ohio,  v.  Jer- 
emiah Baker.  Error  te  the  District  Court  of  Van 
Wert  County.  Price  A  Brotherton  for  plaintifT;  Dar- 
nell A  Clark  for  defendant. 

1279.  Dick  Ewans  .Arrowsmith,  by  next  friend,  v. 
John  Frederick  Harmening.  Error  to  the  District 
Court  of  Defiance  County.  Newbegin  A  Kingsberry 
for  plaintiff;  H.  B.  Harris  for  defendant. 

1280.  Simon  Elliott  and  Mary  A.  Elliott  «.  H&nnah 
L.  Plater.  Error  to  the  District  Court  of  Defiance 
County.    Newbegin  A  Kingsberry  for  plaintiflb. 

1281.  Baltimore  A  Ohio  R.  R.  Co.  v.  Peter  Schults. 
Error  to  the  District  Court  of  Seneca  County.  New- 
begin A  Kiuf --berry  for  plaintiflh. 

1282.  State  of  Ohio,  relation  of  E.  W.  BOtchell,  v. 
The  Board  of  Commissioners  of  Marion  County. 
Mandamus.  M.  Tripp,  Marriott  A  hughes  for 
plaintiff;  W  Z.  Davis,  C.  H.  Norris  for  defendants. 

1288.  Henry  Berth  et  al.  v.  Neveraon  Smith  et  al. 
Error  to  the  District  Court  of  Union  County.  H.  T. 
Van  Fleet  for  plaintiift ;  J.  W.  Robinson  for  defend- 
ants. 
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ColvmbuSy  O.J  May  6 J  188S. 

As  will  be  seen  in  the  supreme  court  report 
of  this  week,  a  large  number  of  cases  have 
been  dismissed  for  want  of  prosecution  under 
section  6711  of  the  act  of  April  18,  1888. 
These  cases^  as  we  understand,  may  be  rein- 
stated upon  motion  and  good  caus^  shown  for 
the  delay  or  where  injustice  would  be  done  by 
sustaining  the  order  of  dismissal.  The  fact 
that  the  rule  of  the  supreme  court  has  not 
heretofore  been  rigidly  enforced  except  upon 
motion  to  dismiss,  and  that  the  law  as  at  pres- 
ent existing  was  not  generally  published  or 
understood,  will  be  strong  grounds  for  the  re- 
instatement of  all  the  cases. 


♦  • » 


The  following  gentlemen  successfully 
passed  the  examination  fqr  admission  to  the 
bar  this  week :  Oeo.  C.  Beis,  Toledo ;  Geo.  A. 
Beard,  Springfield ;  David  W.  Bowman,  Oreen 
Hill ;  S.  Willard  Beaks,  Westerville ;  P.  J. 
Glevinger,  Springfield ;  Randolph  Coleman, 
Springfield ;  Geo.  I.  Ghatterton,  Bethel ;  Geo. 
W.  Crawford,  Portsmouth ;  Wm.  H.  English, 
Columbus ;  J.  Sullivan  Dean,  Tifiin ;  Patrick 
Gaynon,  Franklin ;  Thomas  A.  Jones,  Jack- 
son; Humphrey  Jones,  Washington,  C.  H.; 
Chas.  J.  Hunt,  Cincinnati ;  Chas.  J.  Lawyer, 
Jefferson ;  Tom  Moore,  Jackson ;  John  M.  Piatt, 
Pindlay;  E.  N.  Warden,  Norwalk;  Patrick 
Hanahan, Toledo ;  J.  Frank  He^s,  Tiffin;  Ein- 
est  L.  Hartman,  Napoleon ;  John  H.  Riley, 
Marietta ;  Charles  H.  Kumler,  Dayton ;  Frank 
S.  Breene,  Dayton;.  E.  F.  Thomas,  Youngs- 
town;  David  A.  Fisher,  Kenton.  Fourteen 
applicants  were  rejected. 


» > » 


XnDSVOX  Of  LUHAOT  Of  PA&TT. 

A  novel  question  was  lately  decided  by  the 
Appellate  Court  of  the  first  district  of  Illinois, 
in  the  case  of  McOuirl  v.  McOuirly  reported  in 
the    Chicago  Legal  News  of  April  twenfcy- 

eiehth. 

The  plaintiff  was  a  witness  on  his  own  be- 
half, and  the  defendant  offered  evidence  to 
prove  that  at  the  time  of  the  supposed  making 
of  the  contract  sued  on,  and  also  at  the  time 
of    giving    tho     testimony,    that    plaintiff 


was  a  lunatic.  This  testimony  was  rejected 
by  the  lower  court.  Upon  appeal  the  case 
was  reversed  for  this  reason,  the  court  hold- 
ing that  evidence  cdiunde  was  admissible  to 
show  the  lunacy  of  the  witness,  as  this  ^  was 
a  fact  going  to  his  credibility,  and  also  saying 
that  if  the  evidence  had  been  offered  before 
the  testimony  of  the  witness  had  been  given, 
it  would  have  gone  to  his  competency. 


♦  • » 


SV7FICISVCT   07  WABBAHT    Of    ATTOBVZT    TO 

C0V7E8S  JUDOKEVT. 

The  Supreme  Court  of  Pennsylvania  in  the 
recent  case  of  Cooper  v.  Shaver  has  reached 
a  different  conclusion  from  Judge  Baxter  of 
the  Circuit  Court  of  the  United  States  for 
this  District  as  to  the  sufficiency  of  a  war- 
rant of  attorney.  In  that  case  the  language 
of  the  instrument  was : 

**  I  authorize  any  attorney  or  Prothonotary 
to  enter  judgment  against  me  for  the  within 
amount." 

Upon  this  a  judgment  was  confessed  by  an 
attorney  of  the  Supreme  Court.  A  rule  was 
taken  in  the  court  of  common  pleas  to  strike 
out  the  judgment,  which  was  made  absolute, 
and  the  judgment  was  stricken  out. 

Upon  error  the  decision  of  the  lower  court 
court  was  reversed,  holding  that  the  instru- 
ment was  sufficient  to  uphold  the  judgment, 
although  no  name  of  any  particular  attorney 
was  inserted  in  the  warrant. 


♦  • » 


THE  POWBB  07  A  OOVBT  TO  DI8BAB  ATT0BVIT8. 

Dukes,  the  Uniontown  seducer,  defamer  and 
murderer,  has  been  served  with  a  rule  to  show 
cause  why  he  should  not  be  disbarred  for  his 
manv  crimes  and  misdemeanors.  It  will  be 
remembered  that  he  first,  under  promise 
of  marriage,  seduced  Miss  Nutt,  then  pub- 
lished the  infamy  and  otherwise  defamed  his 
victim,  and,  to  crown  the  hideous  wrong, 
assassinated  her  father.  For  this  he  was  tried 
and  acquitted  by  a  jury  of  his  political 
friends,  which,  under  the  corrupt  system  of 
selecting  jurors  in  Pennsylvania,  it  became 
possible  For  him  to  have  chosen. 

Public  sentiment,  however,  was  not  satis- 
fied, and  Dukes  was  first  kicked  out  of  the 
legislature,  of  which  he  was  a  member.  This 
action    was    extremely     disastrous.    When 
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a  man  is  oooBidered  too  mean  to  remain  in  the 
Pennsylvania  legislatdre  be  becomes  a  pariah 
indeed,  and  social  ostracism  is  sure  to  fol- 
low. This  mle  to  show  cause,  was  the  conse- 
quence, and  is  made  returnable  on  Monday 
next.  Under  the  common  law  practice  pre- 
vailing there,  this  return  will  be  in  effect  a 
trial  of  Mr.  Dukes  upon  the  truth  or  other- 
wise of  the  charges  against  him,  punishment, 
even  upon  conviction,  however,  being  re- 
stricted to -his  disbarment  from  the  practice  of 
law  in  the  courts  of  that  county.  Oreat 
preparations  are  being  made  for  the  trial, 
which  will  be  entirely  upon  affidavits,  so  far  as 
the  facts  go,  and  counsel  for  the  defenfe  will 
vigorously  protest  that  the  court  cannot  dis- 
bar an  attorney  after  his  acquittal  of  the 
crime  charged,  or  until  his  conviction  of  some 
other  offense. 

If  the  Supreme  Court  of  the  United  States 
is  authority  in  Pennsylvania  it  would  seem 
that  no  doubts  would  exist  as»to  the  power  of 
the  court  to  disbar  under  such  circums^nces. 

What  is  now  known  as  the  Watt  Oose, 
decided,  Apr.  16,  1883,  is  directly  in  point 
and  apparently  leaves  little  for  the  Court  of 
Fayette  County  to  decide. 

The  iacts  were  that  Wall  was  accused  of  hav- 
ing been  one  of  a  mob  who  took  from  the  jail 
of  Hillsborough  County,  Florida,  a  negro 
named  John,  and  hung  him  for  the  crime  of 
attempting  to  violate  the  person  of  a  young 
female.  Upon  this  allegation  Wall  was  cited 
before  the  United  States  Circuit  Court  for  the 
Southern  District  of  Florida,  and,  although  he 
denied  counseling,  encouraging  or  assisting 
the  mob,  the  court  proceeded  in  a  summary 
manner  to  disbar  him  from  all  his  rights  as 
an  attorney  and  counselor  of  the  court.  Mr. 
Wall  thereupon  petitioned  to  the  United  States 
Supreme  Court  to  issue  a  writ  of  mandamus  to 
the  court  below  to  compel  his  restoration  to 
his  rights  and*  privileges  as  an  attorney. 

The  case  for  the  petitioner  was  argued  by 
Senator  C.  W.  Jones,  of  Florida.  It  was  urged 
that  Wall  had  njever  been  indicted  or  tried  for 
the  offense  according  to  the  law  of  the  country, 
and  that  the  United  States  Circuit  Court  had 
no  jurisdiction  to  try  him  even  for  the  pur- 
pose of  disbarring  him.  It  was  admitted  that 
an  attorney  may  be  struck  from  the  rolls; 


first,  for  breach  of  the  rules  of  the  court;  sec 
ond,  for  breach  of  his  official  duties ;  and  third, 
for  such  crimes  and  misdemeanors  as  may  af- 
fect his  moral  character,  but  that  in  the  third 
class  of  cases  courts  can  not  proceed  in  the  or- 
dinary way  and  that  there  ought  always  to  be 
a  previous  conviction  before  the  courts  can  in- 
terfere. 
Justice  Bradley  delivered  a  long  opinion 

maintaining  the  right  of  a  judge  to  thas  as- 
certain guilt,  and  to  punish  without  a  trial 
by  jury.  His  argument  went  on  the  theory 
that  an  acquittal  by  a  jury  was  not  conclusive 
of  a  man's  innocence,  and  that  the{judge,even 
of  a  different  tribunal,  might  punish  him  by 
depriving  him  of  his  livelihood.  Justice 
Field  dissented  in  a  very  able  and  vigorous 
opinion,  in  which  he  maintained  that  before 
any  such  punishment  could  be  inflicted  the 
party  was  entitled  to  a  trial  by  jury,  and  that 
the  court  had  no  right,  in  advance  ci  such  a 
trial  by  jury,  to  pass  upon  his  case,  and  thus 
create  a  prejudice  which  would  prevent  an 
impartial  trial.  Justice  Field  in  his  opinion 
cited  the  deqision  of  the  supreme  court  in  the 
case  of  the  Missouri  test  oath,  where  it  was 
held  that  the  constitution  was  violated  by 
punishment  without  a  trial  before  an  impar- 
tial jury. 

There  can  be  no  doubt  that  this  is  an  out- 
rageous ruling.  Under  it  the  reputation  and 
livelihood  of  any  attorney  is  absolmtely  within 
the  grasp  of  a  judge  who  may  sua  qwiUe  dis- 
bar any  one  who  may  become  obnoxious  to 
him.  This  is  extending  the  pow^r  of  courts 
beyond  anything  ever  dreamed  of  since  their 
organization ;  and  is  certainly  not  consistent 
with  the  boasted  rights  of  persons  as  they  are 
supposed  to  exist,  under  the  laws  of  republics 
at  least. 

While  in  such  a  case  as  that  of  Dukes,  the 
right  to  disbar  would  be  properly  exercised,  it 
must  be  confessed  that  many  cases  can  be  im- 
agined wherein  it  would  work  the  grossest 
injustice. 

Prticleg  6yigiHal  ai^d  Selected, 
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A  married  woman  may  charge  her  separate 
estate  with  the  payment  of  a  debt  (Siead  t. 
NeUoUj  2  Beav.  245 ;  Mq^  v.  Landey^  11  Bng. 
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Ch.  Rep.  [2  Ru88.  &  M.]  364  ;  Pride  v.  Bvbb,  L. 
R.  7  Gh.  App.  64 ;  Hogdaan  v.  Hogdson^  15  Eng. 
Ch.  Rep.  [2  Keenl  704;  Dawling  v.  Maguirey 
Slo.  &  G.  temp.  Plunket  1 ;  Murray  v.  BarleCj 
3  Wyl.  A  K.  209 ;  OwefM  v.  Diekenaon,  18  Eng. 
Ch.  Rep.  [f  Cr.,&  Ph.]  48;  Acton  v.  W%&,  1 
Eng.  Ch.  Rep.  [1  Sem.  A  Stu.]  429 ;  Miol  v. 
Goiiwr,  [R.  I.]  6  Rep.  603;  M.  E.  Church  v. 
Jaque8y  3  Johns  Ch.  77 ;  Jaques  v.  M.  R,  Ch.  17 
Johns.  545)  either  of  herself  or  some  one  else, 
unless  there  is  something  in  the  instrument 
or  the  statute  creating  the  estate  to  prevent ; 
Bum€(te  V.  flatiptf,  25  Gratt.  481 ;   Wertv,  Wert, 
3  Rand.  373 ;  Vvumneau  v.  Pegram,  2  Leigh  183 ; 
Woodson  V.  Perkins,  5  Gratt.  346;  Ante  p.  554). 
She  may  make  this  charge  by  contract  express 
or  implied  in,  writing  or  verbally  (Owen  v.  Caw- 
fey,36N.  Y.  600;  BaUinv. Dillaye,  37  id 37;  Cam 
ExchJna  Co.  v.  Babcocky  42  id  626 ;  Maaxm  v.  ScoUy 
65  id  261)  in  the  course  of  her  separate  busi- 
ness or  for  the  immediate  and  direct  use  or 
T>enefit  of  herself  or  separate  property    (M,  E, 
Church  V.  JaqueSy  3  John  Ch.  77 ;  Jaques  v.  M. 
E.  a,  17  Johns  548;  Yak  v.  Dederety  22  N.  Y- 
460 ;  Barton  v.  Beer,  35  Barb.  78 ;  Frecking  v. 
RoUandy  53  N.  Y.  422 ;  BeUin  v.  DiUayCy  37  N. 
Y.  35;  Gardner  v.  Gardner y  7  Paige  112;  N. 
Am.  Coal  Co.  v.  Dyetty  lb.  9;  CuHis  v.  EngU,  2 
Sandf.  Ch.  287;  WhUe  v.  McNeUy  33  N.  Y.  371 ; 
Manhattan  Brass  Co.  v.  Thompson,  58  N.  Y.  80)! 
It  has  been  held  that  it  must  appear  on  the 
face  of  the  instrument  that  it  was  her  inten- 
tion, to  charge  her  separate  estate  (Yale  v. 
DedereTy  22  N.  V.  460;  Maxon  v.  ScoUy  [N.  Y. 
Supt.  ct.]  see  68  N.  Y.  82 ;  Burnett  v.  HawpCy 
25  Gratt.  481),  or  be  for  the  benefit  of  herself  or 
her  separate  estate  (Yale  v.  DedereTy  22  N.  Y. 
450);  or  appear  that  she  contracted  the  debt;  as 
the  agent  of  her  husband,  for  the  support  of 
her  children  ( Wood  v.  Sancheyy  3  Daly  197 ; 
Shattocic  r.  Shattocky  L.  R.  8  Eq.  781),  and  that 
an   intention  to  charge  her  separate  estate 
will  not  be  inferred  merely  from  the  giving  of 
a  note  or  other  obligation  {Rice  v.  jR^.  Co.  32 
Ohio  St.  380), 

A  contrary  doctrine  has  been  held  by  the 
Supreme  Cousl  of  MisGouri ;  (Coates  v.  Rabinr 
aofiy  10  Mo.  767 ;  Whilesides  ▼.  Cannony  23  Id. 
457;  Clafiin  v.  Van  Wagonery  32  Id.  252 ;  Schar 
fndh  V.  Ambsy  46  Id.  114 ;  Kims  v.  WeippeH,  lb. 
532 ;  Mefy.  Sk.  ef  SlLv.  Taylor,  62  Id.  838). 


They  hold  that  a  married  woman  is  incapable 
of  contracting  except  for  her  own  benefit  or 
that  of  her  separate  estate,  and  that  when  she 
executes  a  note  or  signs  a  contract  it  raises 
tb^  presumption  that  she  intended  to  bind 
her  separate  estate  (Metp.  Bk.  of  St.  L.  v.  Tay- 
lor, supra),  following  the  English  doctrine 
(Norton  v.  TurvUUy  2  Pr.  Wms.  144 ;  Stanford  v. 
MarshaUy  2  Atk.  69).  The  Supreme  Court  of 
Kansas  say  (Deering  v.  BoylCy  8  Kas.  526)  that 
when  a  married  woman  executes  a  note  she 
intends  either  to  charge  her  separate  estate  or 
to  cheat  and  defraud  the  person  to  whom  she 
gives  the  note,  and  declare  the  doctrine  held 
in  Missouri  to  be  the  correct  one,  because  it 
must  be  presumed  in  all  contracts  that  each 
party  agrees  that  all  his  property,  except  such 
as  the  law  or  the  instrument  exempts,  shall 
be  held  liable  for  the  fulfillment  of  such  con- 
tract. It  would  seem  that  this  is  the  better 
doctrine  as  well  as  the  prevailing  one  (OolUns 
v.  Rudolphy  19  Ala.  616;  Collins  v.  Lavenbergy 
lb.  682;  Ozleyy.  Ikelheimer,  26  Id.  332;  Baker 
V.  Gregory,  28  Id.  544 ;  CaidweU  v.  Sawyer,  8D 
Id.  283 ;  Cowles  v.  Morgan,  35  Id.  636 ;  Jdmiin 
V.  WUkerson,  7  B.  Mon.  293;  BeU  v.  KOleTy  18 
Id.  381 ;  Greenaugh  v.  Wigginton,  2  Oreen  [la.] 
435 ;  PaJOm  v.  Kinman,  18  la.  428 ;  McQormiA 
V.  Holbrook,  22  Id.  487;  Dobbin  r.  Oubbordy  17 
Ark.  189). 

It  is  at  times  a  very  nice  question  to  deter- 
mine what  is  for  the  benefit  of  a  married  w(h 
man  individually,  or  that  of  her  separate 
business  or  estate,  and  consequently  a  charge 
upon  her  separate  property.  It  has  been  held 
that  where  a  person  advances  money  to  ^ 
maried  woman  for  the  purpose  of  paying  the 
interest  on  an  encumbrance  on  her  separate 
property  and  thus  prevent  foreclosure  and  sale, 
and  she  use  it  for  another  and  different  pur- 
pose, that  such  person  has  a  lien  upon  such, 
estate  for  the  amount  tliuW loaned;  (Quassaie 
Nt.  Bh  of  Newberg  v.  WaddeU,  8  N.  Y.  Sup.  Ct. 
[1  Hun.]  125 ;  M:Key  v.  OafUrMylZ  N.  Y.  Sup. 
Ct.  [6  Hun.]  528).  Or  if  her  husband,  whom 
she  sent  to  receive  the  money  for  her,  convert 
it  to  his  own  use  (Cohen  v.  O'Cbfifuw*,  6  Daly 
28).  If  a  married  woman  apparently  carry 
on  a  separate  business,  any  contract  made  ifi 
the  interest  of  such  business,  or  any  goodri 
sold,  will  be  a  charge  upon  her  separate  estate 
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even  though  she  have  no  interest  in  the  busi- 
ness (Bodine  y.  KiUeen,  63  N.  Y.  93 ;  ScoU  v. 
Conway f  58  Id.  619).  But  where  securities  are 
entrusted  by  the  wife  to  the  husband  for  a 
particular  purpose  and  they  are  misappropri- 
ated by  him,  it  seems  this  is  a  good  defense 
(Carver  v.  WUson,  14  Abb.  Pr.  N.  S.  374).  A 
note  given  to  a  bank  for  a  balance  due  on  an 
open  account  kept  for  the  benefit  of  a  mar- 
ried woman's  estate  or  separate  business,  has 
been  held  to  be  for  her  special  benefit  and  a 
charge  uix)n  her  separate  property  (QucuKitc 
NL  Bk  of  Newberg  v.  Taylor,  8  N.  Y.  Sup. 
Ct.  [1  Hun.]  125).  Goods  sold  to  a  married 
woman  for  the  support  of  her  husband  and 
herself  are  not  for  the  benefit  of  herself  or  of 
her  separate  estate,  and  that  she  would  be  re- 
sponsible (  Wier  V.  Groat,  11  N.  Y.  Sup.  Ct.  [4 
Hun.]  193 ;  Bakon  v.  Harder,  lb.  272)  because 
the  husband  is  bound  to  support  the  wife. 
But  where  furniture  was  sold  on  the  wife's 
representation  that  she  owned  the  house  where 
it  was  to  be  used,  and  that  she  was  herself 
buying  it,  her  estate  was  held  charged  with 
the  amount  {Kelty  v.  Long,  8  N.  Y.  Sup.  Ct. 
[1  Hun.]  714).  It  has  been  held  that  a  wed- 
ding supper  given  by  a  mother  to  the  daugh- 
ter is  not  for  the  benefit  of  herself  or  estate, 
and  that  h'er  separate  property  cannot  be 
charged  with  the  expenses  thereof  ( WhUe  v. 
Story,  43  Bach.  124). 

Services  rendered  for  a  married  woman  at 
her  procurement,  on  the  credit  and  for  the 
benefit  of  her  separate  estate,  are  a  charge 
thereon,  (Owens  v.  Cawley,  36  N.  Y.  600) ;  and 
where  she,  on  her  own  account  or  by  her  hus- 
band or  agent,  employs  an  attorney  in  connec- 
tion with  matters  relating  to  her  separate  es- 
tate, his  fees  will  be  a  charge  upon  that  estate 
(Owen  V.  Caioley,  42  Barb.  105),  whether 
the  attorney  be  successful  in  the  case  or  not. 
Services  in  recovering  money  for  her  is  re- 
garded is  rendered  in  creating  a  separate  es- 
tate, and  are  a  charge  upon  such  estate  (Omen 
V.  Oriffin,  9  N.  Y.  Sup.  Ct.  [2  Hun.]  670).  It 
has  been  held  that  effecting  ar  compromise  or 
assignment  beneficial  to  husband's  firm,  who 
were  indebted  to  the  wife,  can  not  be  regarded 
as  services  beneficial  to  her  estate  (Phillips  v. 
Wicks,  36  N.  Y.  Sup.  Ct.  254).  A  promissory 
note  given  by  a  married  woman  not  carrying 


on  a  separate  business,  which  was  obtained  by 
fraud  or  duress  is  not  a  charge  upon  her  sepa- 
rate estate,  even  in  the  hands  of  a  bonajide 
holder  (Ixxmis  v.  Ruck,  66  N.  Y.  462). 

A  wife's  separate  estate  may  be  charged  with 
materials  bought  and  actually  used  with  he* 
knowledge  aiifl  assent  for  its  improvemer 
when  done  without  her  request,  if  such  im- 
provements were  reasonably  necessary  (Sbm- 
non  V.  ShuUz,  87  Pa.  St.  481 ;  Kulms  v.  Tumey, 
lb.  496 ;  Einstein  v.  Jamison,  95  Pa.  St.  403), 
and  if  she  knows  of  such  improvement  and 
does  not  object,  she  is  presumed  to  assent 
(Jones  V.  Walker,  63 H.Y.  612 ;  Hustedy.  Mrther, 
77  N.  Y.  388) ;  even  though  charged  to  tbe 
husband  and  his  note  taken  in  payment  for 
same  (Garretson  v.  Leaman,  54  N.  Y.  652. 
NewM  V.  RoberU,  Id.  677).  But  it  was  held  in 
(Steinman  v.  Henderson,  94  Pa.  St.  313)  that  a 
husband  cannot  subject  his  wife's  separate  es- 
tate to  a  lien  even  for  necessary  repairs,  with- 
out her  authority  and  consent  (Steinman  v. 
Henderson,  34  Pa.  St.  313) ;  and  that  the  sen- 
dering  of  a  message  respecting  the  improve- 
ment to  the  contractor  by  the  husband,  and  at 
the  same  time  saying  that  whatever  the  hus- 
band is  pleased  with  will  pleas  her,  has  been 
held  not  to  be  such  conduct  on  part  of  the  wife 
as  would  raise  the  presumption  of  assent  and 
promise  to  pay,  and  not  sufficient  to  bind  her 
separate  property  (Bliss  v.  PaOten,  5  R.  I.  376) ; 
and  that  when  the  contract  for  improvement 
is  made  with  the  husband,  not  as  the  wife's 
agent,  there  is  no  charge  upon  her  estate 
(Laner  v.  Bandom,  43  Wis.  556) ;  ev4]i  thoagh 
she  sees  the  improvement  going  on  and  takes 
no  steps  to  stop  it  (FTannery  v.  Rohrma^^^  46 
Conn.  558).  Of  course  there  can  be  no  charge 
where  the  wife  objects  (BarUfs  App.  55  Pa.  St 
386),  but  if  a  wife  encourage  an  insolvent 
husband  to  improve  her  property  to  the  injorv 
of  his  creditors,  equity  will  charge  her  prop- 
erty to  the  extent  of  such  improvements  (ix 
eit,),  yet  the  husband  himself  can  not  charge 
his  wife  or  her  separate  estate  for  money  ex- 
pended in  making  improvements  thereon 
(Hughs  V.  Peters,  1  Caldw.  67),  although  made 
with  her  full  assent  and  approbation  (Hor&k 
V.  Jordan,  5  Hump.  417). 

It  was  formerly   thought  that  a  married 
woma(n  could  not  encumber  or  alienate  her 
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separate  estate  except  sub  modo  (jtf.  E.  Church 
V.  Jaqua,  3  John  Ch.  77 ;  LancaMer  v.  Dobm,  1 
Rowle  231 ;  Thomas  v.  FareweU,  2  Whart.  11 ; 
Morgan  v.  ifam,  4  Yerg.  375 ;  Rogers  v.  Smith, 
4  Pa.  93),  but  the  better -and  now  prevailing 
opinion  is  that  she  can  dispose  of  it  absolutely 
and  without  regard  to  mode,  unless  a  particu- 
lar mode  is  pointed  out  and  she  restricted  to 
that  in  the  instrument  or  law  creating  the  es- 
tate (Jaquea  v.  Jlf.  E.  Church,  17  Johns  648; 
Vizonneau  v.  Pegram,  2  Leigh  183 ;  West  v.  West, 
3  Rand.  373;  Whitacre  v.  Blair,  3  J.  J.  Marsh 
239;  Strong  v.  Skinner,  4  Barb.  646;  Machir  v. 
Burroughs,  14  Ohio  St.  619 ;  Leaycraft  v.  Hedden. 
8  Green's  Ch.  612). 

In  Ohio  it  was  formerly  held  that  a  wife 
could  not  become  surety  for  her  husband  or 
any  one  else,  (^Levy  v.  Earl,  30  Ohio  St.  480) 
and  other  states  hold  the  same  doctrine  (Per- 
kins V.  EUiott,  23  N.  J.  Ev.  626) ;  but  it  is  now 
well  settled  in  this  state,  (Ante  p.664),  as  well 
as  others,  that  she  may ;  and  that  such  surety- 
ship is  a  charge  upon  her  separate  estate 
(  WiUiams  v.  Munston,  36  Ohio  St.  296;  Pdirick 
V.  LiUeU,  36  Id.  79-83).  This  is  the  modern 
English  chancery  doctrine  {Hubne  v.  Tevumt, 
1  Bro.  C.  C.  20;  StewaH  v.  KetkerwM,  3  Madd. 
387),  and  the  one  that  is  becoming  gener- 
ally established  in  this  country  (Jfarmam,  v. 
Wilkinson,  7  B.  Mon.  293 ,  BM  v..  KMar,  13  Id. 
381;  CkddwM  v.  Sawyer,  3  Ala.  283;  BM  v. 
Andrews,  34  Id.  638 ;  Coides  v.  Morgan,  lb.  636 ; 
BumeU  v.  Haurpe,  26  Gratt.  481 ;  Metp,  Bk,  of 
St.L.  V.  Taylor,  62  Mo.  338;  Daring  v.  Boyle, 
8  Kas.  626). 

When  a  married  woman  becomes  surety  for 
her  husband,  she  stands  as  any  other  surety, 
(Ante  p.  651)  ;  consequently  the  separate 
property  mortgaged  to  secure  his  debts,  stands 
in  the  relations  and  has  all  the  advantages  of 
a  stranger  who  is  surety,  and  the  statute  of 
limitations,  as  to  such  surety,  runs  from  the 
maturity  of  the  note  secured,  notwitnstand- 
ing  the  debt  is  kept  alive  against  the  hus- 
band by  proceedings  in  bankruptcy,  or  any 
other  meads  (  Wolforis  Admr.  v.  Vnger,  6  Tex. 
Lf.  J.  230;  Neimceuiicz  v.  Qahn,  3  Paige  614; 
8.  C.  11  Wend.  312 ;  HawUy  v  Bradford,  9 
Paige  200;  Vartiey,  Underwood,  18  Barb.  661; 
1  Bishop  on  M.  W.,  section  604 ;  Jones  on 
Hort.,  sections  21-2 ;  Leading  Gases  in  Equity, 


vol.  2,  part  2,  (4  Ed.)  page  1038.)  If  the  fact 
that  the  wife  executed  the  note  and  mortgp'^e 
simply  as  the  surety  of  the  husband  does '  not 
appear  on  the  face  of  the  instrument,  it  may 
be  establish td  by  parol  proof  {Neimeewici  v. 
Oahn,  3  Paige  614).  And  the  wife  being  the 
surety,  the  law  presumes  that  her  husband, 
who  is  her  principal,  not  only  agreed  to  pay 
the  debts,  but  to  indemnify  her  against  loss, 
(Fbrtfev.  Underwood,  IS  Barb.  661),  and  if 
he  fails  to  doso,  she  will  have  a  right  of  action 
against  him  or  his  estate,  (Neimeewicz  v.  Oahn, 
3  Paige  614),  for,  as  Lord  Hardwick  has  well 
said  (Paterick  v.  Pbwlet,  2  Atk.  384),  ''  She 
must  be  considered  as  a  distinct  person,  and 
is  equally  entitled  to  stand  in  place  of  the 
mortgagee  as  a  stranger"  (Aguilar  v.  AguUar, 
6  Mod.  Rep.  414).  But  where  a  wife  joins  her 
husband  in  the  mortgaging  of  hit*  own  estate, 
she  is  not  entitled  to  have  such  mortgage  sat- 
isfied out  of  the  husband's  interest  exclusively, 
so  as  to  give  her  dower  in  the  whole  premises 
instead  of  the  equity  of  redemption  simply; 
(Hawley  v.  Bradford,  9  Paige  200 ;  Table  v. 
Table,  1  Johns.  Ch.  46;  Titus  r.  Neilson,5  Id, 
462);  but  she  will  be  entitled  to  have  the  costs 
of  foreclosure  paid  out  of  the  husband's  two- 
thirds,  (Table  V.  Table,  1  Paige  46).  In  order 
that  tibe  wife  may  be  enabled  to  avail  her- 
self of  all  her  privileges  as  surety,  such  surety- 
ship must  be  disclosed  to  the  mortgagee  at 
the  time  the  instrument  is  executed  (Oahn 
V.  Neimceujicz's  Exs,  11  Wend.  312);  the  fact 
that  such  mortgagee  knows  that  she  is  the 
owner  of  the  real  estate  motrgaged  does  not 
alter  the  case. 

Finally  it  may  be  said  that  under  the  law 
as  it  now  stands  in  this  state,  and  the  same 
is  true  in  many  others,  the  separate  property 
of  a  married  woman  is  liable  for  any  debts  in- 
curred for  her  separate  benefit  or  that  of  her 
estate,  or  which  was  incurred  upon  the  faith 
and  credit  of  such  separate  estate.  It  has 
been  held  that  when  the  owner  of  an  estate 
dies,  it  is  the  duty  of  the  estate  to  bury  him 
(Pdtterson  v.  Patterson,  69  N-  Y.  674 ;  Parker  v. 
Lewis,  2  Dev.  (N.  C.)  2X\  EUis  v.  EUis,  12  Pick. 
178;  LawaU  v.  Kreidler,  3  Rawle,  300),  and 
this  applies  to  the  estate  of  married  women 
as  well  as  to  those  of  men.  (Hebmkamp  v.  Kor 
ter^  Admr.  16  Chicago  L.  Newi^. 
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'  Where  a  wife  dies  leaving  a  separate  estate, 
the  husband,  as  administrator,  may  charge 
her  estate  up  with  her  funeral  expenses 
(MkOume  v.  Cra/oeyj  14  Hun.  652 ;  Oregary  v. 
Loehj^f  16  Mod.  Rep.  90),  and  where  she  has 
made  such  expenses  a  charge  upon  her  estate, 
the  husband  may  recover  against  such  estate 
expenses  paid  by  him  (^WilUter  v.  DoUs,  Kay 
^  J.  647). 

Section  6090,  Revised  Statutes  of  this  state, 
provides  that  an  administrator  or  executor 
shall  pay  "  first — the  funeral  expenses,  those 
of  the  last  sickness,  and  the  expenses  of  ad- 
ministration." This  ^aw  of  distribution  ap- 
plies to  all  cases  where  there  is  any  estate  to 
be  distributed,  and  the  rule  applies  to  the 
estate  and  not  to  the  person  deceased,  so  that 
the  estate  of  a  married  women,  as  well  as  that 
of  A/erne  9ole  or  a  man,  is  subject  to  it  {Helm- 

hmnp  V.  Kater.  supra). 

1. 

Repepbe<i  Gaged. 

iteWHALL,  0AU  a  00.  v.  LAVODOV  k  WOW. 
^      {Okfo  Supreme  Qmrt.    April  17, 18S8.) 

SAZiB— DaUVSBT— LlABIIJTT  OF  GaBBIBB— USAOB  OF 

BUBINBBB. 

A  sold  to  B  fifty  barrelB.  of  flour  out  of  a  lot  of 
one  handled  berreis,  Sll  of  the  same  brand  and  qoid- 
Ity,  fllored  hr  itaelf  at  a  railroad  depot.  The  carrier's 
ehargoi  had  oeeo  paid,  and  the  flour  was  in  charge  of 
the  ageot  of  the  railroad  company,  as  a  warehouse- 
man. Suhsequently  he  sold  to  C  and  D  twenty-five 
barrels  each.  He  gave  to  each  purchaser,  in  the  or- 
der of  sale^  an  order  on  the  company's  agent  for  the 
number  of  oarrels  purchased.  B  sent  his  team  and 
driver,  with  his  order,  to  bring  away  part  of  his  pur- 
ehise.  The  driver  presented  the  order  to  the  agent 
who  received  the  same,  and  pointed  out  the  lot  of 
flout,  from  which  the  driver  took  17  barrels,  leaving 
the  order  and  his  receipt  for  the  flour  removed. 

After  this  on  the  same  day,  C.  and  D.  each  presented 
his  order  receipted  for  and  took  away  the  nour  they 
had  purchased  leaving  the  33  bbls,  due  on  B's  order  in 
■tore,  which  was  destroyed  by  fire  the  ensuing  night. 

It  was  the  usage  of  the  business  with  reference  to 
which  the  parties  contracted,  thatfiourso  received  by 
rail  and  stored,  was  not  removed  by  consignee  to  bis 
posssssion  but  remained  in  the  custody  of  the  rail- 
road company  untU  soldf  and  that  the  owner  sold  in 
lots  to  such  purchasers  and  gave  to  each  purchaser  an 
order  on  the  company  for  the  amount  purchased,  and 
upon  presentation  of  such  an  order  the  agent  would 
point  out  the  lot  from  which  the  order  was  to  be  filled, 
and  the  purchaser  would  remove  and  receipt  for  the 
amount  taken.  Nothing  remained  to  be  done  by  the 
selier  In  contemplation  of  the  parties  to  complete  the 
sale. 

NMd  :  That  by  such  ur;age  the  flour  called  for  by 
the  order  after  Its  acceptance  by  the  railroad  com- 
MBV  was  the  property  of  the  purchaser,  and  he  was 
fiabisto  the  seller  for  the  price,  though  part  of  it  was 
ftoslroved  before  oeing  removed  to  his  actual  posses- 
don.  wood  v.  Mcme,  7  Ohio  Repts.  p.  407  dis- 
lingutthed. 

Error  to  the  District  Court  of  Hamilton 
County. 


The  plaintifis  brought  an  action  against  de- 
fendants to  recover  for  fifty  barrels  of  flour 
sold  and  delivered,  based  upon  the  following 
account : 

"  (Hncinnati,  August  28,  187& 
Sol.  Langdon  A  Son, 

Bought  of  Newhall,  GaJs^  A  Co., 
Flour  and  Grain  Commission  Merchants,  and 

Dealers  in  Mill  Feed, 
Terms  Cash.  No.  86  West  Prtmt  StreeL 

50  Bbls.  "  Our  Pet "  Fhur,  6.15  257^ 

By  Cash,  Nov.  I,    .  .  87.25 


Bal. 


tl70.25 


The  answer  admits  the  purchase  of  seven- 
teen barrels  at  the  price  stated,  avers  payment 
therefor  of  eighty-seven  dollars  and  twenty-five 
cents,  and  denies  a  sale  and  delivery  of  the 
balance. 

In  the  common  pleas  the  case  was  heard  and 
determined  upon  tne  following  special  finding 
of  facts : 

''  First.  On  August  28,  1876,  during  the 
forenoon,  the  plaintifb,  who  were  at  that  date 
commission  merchants,  in  Cincinnati,  Ohio, 
contracted  to  sell  to  theaefendanfs,  fifty  barrek 
of  flour  of  a  particular  quality  and  brand  ;  the 
price  fixed  by  the  contract  was  $5.15  per  bar- 
rel ;  on  the  afternoon  of  the  same  day  the  de- 
fendants received  from  the  plaintifib  an  order 
upftn  the  Dayton  Short  Line  Railroad  Com- 
pany, for  the  deliyerv  to  the  defendants  of 
fifty  barrels  of  flour,  of  the  brand  and  charac- 
ter called  for  by  the  terms  of  the  contract. 

^'  Second.  The  plaintifis  were  the  ownerBySt 
the  time  of  giving  the  order,  of  one  hundred 
barrels  of  the  brand  and  character  called  for 
by  the  contract ;  said  one  hundred  barrels  of 
flour  had  arrived  at  the  depot  of  said  railroad 
company  in  Cincinnati  and  was  stored  in  the 
depot  in  a  particular  location  or  compartment ; 
on  the  said  twenty-eighth  day  ot  August, 
plaintifis  sold  twenty-five  barrels  of  said 
one  hundred  barrels,  to  one  Smith,  and  gave 
him  an  order  upon  the  railroad  company 
therefor;  on  the  twenty-ninth  of  August,  they 
sold  to  one  Sweeny  twenty-five  barrels,  and 
gave  him  an  order  therefor;  on  the  twenty- 
ninth,  between  four  and  five  o'clock,  p.  m^ 
the  defendants  sent  their  dravman  to  the 
depot,  with  the  order  for  the  fifty  barrels  for 
the  purpose  of  obtaining  some  of  the  floar ;  he 
delivered  the  order  to  the  railroad  <derk,  took 
seventeen  barrels  of  the  flour,  left  the  order 
with  the  railroad  clerk  who  noted  the  deliverr 
of  the  seventeen  barrels  on  the  back  of  it,  an<i 
hauled  the  seventeen  barrels  to  defendant?' 
store:  pursuant  to  his  instructions,  later  in 
the  aiternoon  of  the  twenty-ninth.  Smith  and 
Sweeny  received  and  hauled  aif ay  the  remain- 
der of  flour  due  them  upon  tlieir  respective 
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orders,  thus  leaving  thirty-three  barrels  of  the 
one  hundred  before  referred  to ;  during  the  next 
succeeding  night,  to  wit:  at  12^  o'clock,  a. 
M.,  August  the  thirtieth,  the  depot  was  burned 
and  the  thirty-three  barrels  of  flour  left  of  the 
one  hundred  as  above  stated,  were  totally  de- 
stro^red.  Subsequently  the  defendants  paid 
plaintiffs  for  the  seventeen  barrels  which  had 
been  hauled,  such  payment  being  without  prej- 
udice to  the  rights  of  either  party  touching 
the  remaining  thirty-three  barrels. 

"  Third.  Neither  plaintiffs  or  the  railroad 
company  set  apart  at  any  time  any  specific 
barrels  to  the  defendants  and  there  was  no 
such  settine  off,  unless  the  fact  that  Sweeny 
and  Smith  ntnled  away  all  of  the  flour  save 
the  thirtj-three  barrels  which  were  left,  and 
the  hauling  of  the  seventeen  barrels  hauled 
by  defendants  amounted  to  such  separation 
and  appropriation.  Neither  defencmnts  or 
any  of  their  agents  saw  any  of  the  flour  which 
remained  after  the  drayman  took  away  the 
seventeen  barrels,  nor  had  they  seen  any  part 
of  the  one  hundred  at  any  time  prior  to  the 
hauling  of  the  seventeen  barrels,  nor  did  they 
know  of  the  sales  to  Smith  and  Sweeny,  or  the 
removal  of  any  flour  by  them  until  after  the 
fire. 

^'  Fourth.  The  usage  of  business  in  Cincin- 
nati, between  buyers  and  sellers  of  flour^  at 
and  before  the  dates  named,  was  this :  Flour 
arrives  at  the  depots  consigned  to  commission 
merchants.  The  railroad  company  notifies 
the  merchant  of  its  arrival,  who  pays  the 
freight  and  signs  a  full  receipt  acknowledging 
the  delivery  oi  the  flour  to  him.  The  railroad 
company  then  stores  the  flour  iA  a  particular 
location  or  compartment  in  its  depot,  of  which 
the  merchant  is  advised ;  he  then  makes  sales, 
and  upon  the  conclusion  of  an  agreement  of 
sale,  hef  hands  to  the  buyers  an  order  upon  the 
railroad  compaav,  for  the  nuniber  of  barrels 
called  for  by  the  contract.  The  purchaser 
sends  his  dray  or  wagon  with  the  order.  The 
driver  delivers  the  order  to  the  railroad  clerk, 
who  points  out  the  location  or  compartment 
in  which  the  flour,  against  which  the  order  is 
drawn,  is  contained,  and  the  driver  procee4s. 
to  load  his  vehicle.  If  the  order  calls  for  a 
certain  number  of  barrels,  and  the  compart- 
ment contains  a  larger  number,  the  driver 
makes  the  selection  and  removal  of  the  num- 
ber to  which  he  is  entitled,  and  receipts  for 
them.  The  order  is  left  with  the  railroad 
company  when  the  first  Ibad  is  hauled, 
and  separate  receipt  given  by  the  hauler 
for  the  amount  of  each  load.  The  par- 
ties to  this  suit  understood  and  pursued 
this,  the  usiial  mode  of  transacting  this  busi- 
ness. The  order  from  the  seller  to  the  buyer 
upon  the  railroad  company,  specifies  the  num- 
ber of  barrels,  the  number  of  the  car  upon 


which  the  flour  was  transported  to  the  depot, 
and  the  number  of  the  location  or  compart- 
ment in  which  it  is  stored,  also  the  brana  and 
quaiitv  of  the  flour. 

"Fifth.  The  one  hundred  barrelsof  flour  be- 
fore referred  to,  was  all  that  was  in  the  loca- 
tion in  which  it  was  stored  on  the  twenty- 
eighth,  twenty-ninth,  and  thirtieth  of  Au- 
gust; and  it  was  all  alike,  and  answered 
the  terms  of  the  contract  between  plaint- 
tiffs  and  defendants  in  all  respects." 

The  conclusions  of  law  were : 

*' First.  That  upon  the  facts  as  found  by 
the  court,  the  title  to  the  thirty-three  barrels 
of  flour  destroyed  in  the  depot,  remains  in  the 
plaintiffs  until  the  destruction  thereof  by  fire, 
and  did  not  pass  to  defendants. 

^'  Second.  That  the  plaintiffs  are  not  entitled 
upon  said  facts,  to  maintain  an  action  against 
the  defendants  as  to  said  thirtv-three  barrels 
as  for  goods  bargained  and  sold,  or  goods  sold 
and  delivered. 

"  Third.  It  is  therefore  adiudged  that  de- 
fendants go  hence  without  day  and  recover 
their  costs  in  this  behalf  expended  and  taxed 
at  $  To  all  of  which  said  plaintifis,  by 

their  counsel,  except. 

"  Judgment  and  findings  of  court  for  defend- 
ants. Plaintiffs  except.  Motion  for  new 
trial  overruled,  to  which  plaintiffs  except." 

This  judgment  was  affirmed  by  the  district 
court. 

Johnson,  C.  J., 

Since  the  decision  of  Whitehouse  v^  Frosty  12 
East.  614,  the  cases  bearing  on  the  question 
here  involved  have  been  numerous  but  by  no 
means  uniform.  The  tendencv  of  the  more 
recent  cases  has  been  to  follow  that  case  though 
its  correctness  has  been  ablv  challenged. 
This  tendency  has  arisen  out  of  the  apparent 
necessity  of  adapting  the  principles  of  the 
common  law  to  tne  cnanges  in  the  new  meth- 
ods adopted  for  the  transaction  ofbusiness. ' 

The  accepted  principles  of  right  and  justice 
form  the  groundwork  of  the  law  of  contracts. 
In  all  questions  involving  contract  relations, 
the  convenience  and  wants  of  business  give 
rise  to  usages  which  became  part  of  the  con- 
tract, where  it  is  made  with  reference  to  such 
usages.  This  is  often  called  the  expansive 
property  of  the  common  law,  but  it  is  rather 
the  application  of  accepted  principles  of  right 
and  justice  as  evidenced  by  common  law,  to 
new  phases  and  mcfthods  in  the  transaction  of 
business. 

In  view  of  the  nature  of  this  particular  busi- 
ness and  the  known  usage  governing  buyer 
and  seller  we  think  it  clear  that  as  between 
them,  the  delivery  of  the  order  from  the  seller, 
by  the  purchaser  to  the  warehouseman  and  hid 
acceptance  of  the  same,  the  right  to  the  fifty 
barrels  of  flour  was  perfected  in  the  purchaser 
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and  that  thereafter  it  became  his  property. 
It  is  true  there  was.  one  hundred  barrels  out  of 
which  the  order  was  to  be  filled,  bat  it  was  all 
of  the  same  Quality,  and  by  the  known  usage 
the  only  delivery  to  be  made  by  the  seller 
was  by  an  order  on  the  warehouseman  which, 
when'  presented,  entitled  the  purchaser  to  sep- 
arate and  remove  the  property. 

No  selection  propeny  speaking  had  to  be 
made  as  all  the  barrels  were  alike,  but  only  a 
counting  off  and  separation,  and  in  this  re- 
spect it  differs  from  those  cases  where  it  is  the 
intention  of  the  parties,  that  there  is  to  be  a 
selection  or  designation  out  of  the  larger  quan- 
tity.. 

The  effect  of  a  known  usage  on  such  a  trans- 
action is  settled  in  Steel  Works  v.  Dewey,  Vance 
ic  Co.  37  Ohio  St.  242.  In  that  case,  Dewey, 
Vance  A  Company  had  a  contract  for  a 
large  quantity  of  ore  belonging  to  the  Iron 
Mountain  Company  to  be  taken  from  a  larger 
quantity,  lying  on  the  bank  of  the  river. 
They  sold  "part  of  the  ore  so  situated 
to  the  dteel  Works  and  gave  the  pur- 
chaser an  order  on  the  Iron  Mountain  Com- 
pany for  the  same,  which  was  presented 
and  accepted.  By  the  terms  of  the  contract, 
and  by  the  usage  of  the  business,  purchasers 
were  to  take  away  their  ore  by  boats  during 
the  year  or  the  order  would  be  cancelled.  Ow- 
ing to  ice  and  other  causes,  the  ore  was  not 
taken  away  by  the  Steel  Works  during  the 
year  thougn  it'  was  there  for  them  in  mass 
with  the  larger  lot.  It  was  held,  that  as  be- 
tween Dewey, Vance  &  Co.  and  the  Steel  Works, 
and  in  view  of  the  usage,  the  sale  was  com- 
pleted and  the  rights  to  the  ore  Vested  in  the 
Steel  Works  without  any  separation  from  the 
larger  mass.  We  think  this  case  is  decisive  of 
the  one  at  bar. 

Wood  V.  McGee,  7  Ohio,  pt.  2  p.  128,  (469)  is 
relied  on  to  sustain  the  court  beloWj  and  but  for 
the  effect  of  the  known  usage  the  language  of 
Judge  Orimke  sustains  this  claim.  An  ex- 
amination of  the  facts  of  that  case  will  show, 
that  while  the  judgment  is  right,  vet  it  not  ne- 
cessarily depend  upon  the  principle  discussed 
and  declarea  bv  the  learnea  judge.  That  was 
trover  by  Wpocls  against  Mc&ee,  a  warehouse- 
man, for  the  wrongful  conversion  of  three  hun- 
dred barrels  of  flour,  which  he  claimed  to  own. 
The  facts  were  these :  Swearinger  owned  fif- 
teen hundred  barrels  of  flour,  varying  in  value 
from  twenty-five  to  fifty  cents  per  barrel, 
which  was  stored  with  McGee:  a  warehouse- 
man. Out  of  this  lot  Swearinger  sold  to  Hut- 
ton  six  hundred  barrels  and  on  the  twenty- 
third  of  April  gave  him  an  order  on  McOee  for 
the  same.  On  the  same  day  Hutton  assigned 
the  order  to  Gordon  and  Siawell.  Seven  days 
thereafter  Gordon  assigned  to  plaintiff  Wxxxls, 
all  his  interest  in  the  order  and  purchase. 


Thi9  was  on  May  first.  The  order  was  not  pre- 
sented to  the  warehouseman  until  May  twenty- 
first,  when  Woods,  as  assignee  of  Gordon's  in- 
terest received  from  McGee  three  hundred  bar- 
els,  and  Sidwell  received  three  hundred  barrels 
and  in  eiEtch  case  McGee  took  a  receipt  for  the 
amount  from  the  respective  parties.  Wood 
sued  for  three  hundred  barrels  delivered  to 
Sidwell  on  the  eround  that  he  had  purchased 
the  same  of  Siawell,  prior  to  said  delivery, 
through  his  agent  Gordon.  Of  this  sale  Mc- 
Gee had  no  notice,  and  it  appears  that  Sid- 
well, at  the  time  he  receivea  the  flour,  pre- 
sented the  original  order,  with  the  assignment 
thereon  by  Hutton  to  himself  and  Gordon,  and 
with  the  assignment  of  Grordon  only  of  his  in- 
terest to  Woods.  Looking,  therefore^  to  the  oi^ 
der,  one  hi^lf  this  flour  Mlonged  to  Sidwell, 
when  delivered  to  him,  and  the  warehouseman 
who  delivered  the  same  to  him  in  good  faith, 
could  not,  on  any  principle  of  justice,  be 
charged  in  trover  in  favor  of  an  unknown 
purchaser,  when  he  had  strictly  complied 
with  the  terms  of  the  order  showing  the  right 
in  Sidwell. 

The  distinction  between  that  case,  and  the 
one  at  bar,  is  so  manifest  that  even  conceding 
the  correctness  of  the  principles  stated  by  the 
learned  judge  independent  of  any  usage  on 
the  subject  and  it  is  unnecessary  to  question 
them,  tney  do  not  control  in  this  case. 

1.  There,  the  question  was  considered,  un- 
affected by  any  usage,  in  the  light  of  which 
the  parties  acted. 

2.  In  that  case,  the  order  was  never  pre- 
sented by  the  holders  and  accepted  by  tlie 
warehouseman  as  in  this ;  nor  does  it  appear 
that  he  knew  of  its  existence,  or  of  the  assign- 
ments endorsed  thereon  until  the  day,  when 
all  the  flour  was  delivered,  one  half  to  each  as- 
signee as  directed  by  the  order.  So  far,  there- 
fore as  the  acceptance  of  the  order  by  the  ware- 
houseman affects  thequestionof  ownership,  as 
between  seller  and  buyer  the  cases  are  unlike. 

3.  The  flour  varied  in  price,  and,  therefore, 
in  marketable  quality,  and  in  all  snch  cases, 
there  is  to  be  a  selection  before  the  title  passes. 

This  opinion  might  be  extended  and  per- 
haps made  more  interesting  by  an  analysis  of 
the  numerous  cases  on  the  subject  both  an- 
cient and  modern,  but  we  content  ourselves 
with  a  reference  to  some  few  of  them.  With- 
out attempting  more,  we  hold  that  upon  the 
facts  found  by  the  court  showing  the  well 
known  usage'of  the  business,  it  is  manifest 
that  upon  tne  presentation  and  acceptance  of 
this  order*  the  sale  was  completed,  and  the 
subsequent  loss  of  the  flour,  while  stored  at 
the  depot  must  fall  on  the  purchaser.  Starf 
Worke  v.  Dewey  37  Ohio  St.  242 ;  Yowng  v.  Ifite, 
23  Wis.  643;  CUnid  v.  Moreman.  18  Ind  40; 
Horr  V.  Barkery  8  California  489 ;   Qu»hing  v. 
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Rendy  14  Allen  376;  KiTnberly  v.  PtOchin,  19  N.  Y, 
330;  Waldron  v.  Chase;  37  Mai^e  414 ;  Chapman 
V.  Shepard,  39  Conn.  413 ;  Whitehouse  v.  Frost,  12 
East.  614 ;  also  notes  to  Heuffv.  Hires^  17  and  18 
Am.  Law  Register,  pages  17  and  161,  in  which 
the  whole  subject  is  exhaustively  discussed 
and  the  cases  reviewed. 

Judgment  reversed  and  cause  remanded. 

[To  appear  in  38  Ohio  St.] 


■♦  > » 


DICX80V  ▼.  THE  8TATX. 
Cbtminal  Law— Evzdencb— Threats— Homicide. 

{Ohio  Supreme  OmrU    April  17, 1883.) 

1.  While  the  ooart  is  vested  with  discretion  to  re- 
fuse or  permit  the  examination  of  a  -witness  who  has 
remained  in  oourt,  by  proourement  or  connivance  of 
the  party  callins  him,  in  violation  of  an  order  for  the 
separation  of  witnesses,  it  is  vested  with  no  such  dis- 
cretion to  prevent  such  examination  where  there  has 
been  no  such  procurement  or  connivance;  but 
the  order  is  to  be  enforced  by  the  officers  in  attend- 
ance,and  disobedience  of  it  punished  by  the  court  for 
contempt. 

2.  .On  a  trial  for  homicide  caused  by  a  deadly  weapon 
in  the  hands  of  either  the  accused  or  his  brother,  both 
of  whom  were  engaged  in  an  affray  with  the  deceased, 
in  which  the  latter  first  attacked  the  brother,  there 
was  a  confiict  in  the  evidence  as  to  which  struck  the  fa- 
tal blow,  HeUL'  that  threats  of  the  deceased,  which  may 
have  referred  to  the  brother,  made  to  a  third  person 
present  immediately  preoedine  the  attack,  though  not 
communicated  to  either  brother,  are  competent  as 
part  of  the  res  oesta, 

8.  On  the  trial  of  one  charged  with  homicide,  a  wit- 
ness on  behalf  of  the  state  gave  evidence  tending  to 
show  that  the  defendant  struck  the  blow  which  caused 
the  death';  and  the  witness  having  been  cross-exam- 
ined with  a  view  to  his  contradiction,  admitted  that 
he  had  held  a  conversation  on  the  subject  of  the  hom- 
icide with  another  person,  at  a  time  and  place  stated, 
but  denied  that  lie  had  said  to  such  person  that  it  was 
not  the  defendant  who  struck  the  blow.  Held:  That 
the  counsel  for  the  state  could  not,  on  re-examina- 
tion of  the  witness,  show  what  he  said  in  such  con- 
versation, until  testimony  was  offered  to  contradict 
such  witness. 

Error  -to  th^  Court  of  Common  Pleas  of 
Hamilton  County. 

William  Dickson  was  indicted  for  murder 
in  the  second  degree.  The  charge  was  that 
he  killed  Walter  Oreaves  purposely  and  ma- 
liciouslv,  and  the  indictment  embraced  the 
crime  of  manslaughter.  On  the  first  trial  the 
defendant  was  convicted  of  manslaughter, 
but  the  verdict  was  set  aside  on  the  ground 
of  newly  discovered  evidence.  On  the  second 
trial  he' was  again  convicted  of  manslaughter, 
and  he  was  sentenced  to  the  penitentiary. 

^  The  homicide  occurred  in  a  saloon  in  Cin- 
cinnati between  7  and  8  o'clock  on  the  even- 
ing of  Sunday,  September  26,  1881.  Death 
resulted  from  a  blow  in  the  temple  with  some 
sharp  instrument,  and  there  was  conflict  in 
the  testimonv  whether  the  blow  was  given 
by  the  defendant  or  his  brother  George.  The 
questions  to  be  determined  relate  to  separation 
of  witnesses,  the  admissibility  of  declariktions 
of  the  injured  party  as  part  of  the  resgesla, 
and  the  practice  as  to  the  impeachment  of 


witnesses  by  proof  of  inconsistent  stiltements. 

C.  H.  Blackburn,  W.  T.  Logan  and  Dick 
Brmsten,  for  plaintiff  in  error. 

The  fact  that  a  witness  in  disregard  of  the  or- 
der of  the  court  remains  in  the  court-room,  while 
another  witness  is  testifying  does  not  thereby 
disqualify  him  as  a  witness.  Kos.  Crim.  £v.  pp. 
134  and  135  and  Notes.  Ruby  v.  State,  9  Tex. 
Appeals  353.  People  v.  Bascovitch,  20  Cal.  436 ; 
State  V.  Brookshire.  2  Ala.  303;  2.  Phil.  Ev.  6th 
Am.  Ed.  744;  1.  Green,  Sec.  432.  Note  1.  p. 
482.  Whar.  Crim.  Ev.  Sec.  446  and  Note  3  and 
4.  Bish.  on  Crim.  Pro.iVol.  1  Sec.  1188  and  1193. 
Harris  Crim.  Law,  page  354  and  Note,  Judge 
Force  ;  Laughlin  v.  Storfe,  18.  Ohio,  p.  99. 

As  to  admissibility  of  uncommunicated 
threats,  WKar.  Cr.  PI.  and  Pr.  Sec.  948 ;  LiUle 
V.  Stote.  Tenn.  Sup.  Ct.  Hor.  and  T.  487 ;  State 
y. Goodrich  19  Vt.  116;  Stote  v.  SKoan  47  Mo.  604; 
Kneener  v.  State,  18  Gf.  194,  H.  and  T.  550; 
Zeller  v.  StaU,  2  Halst  220 ;  Riddle  v.  Brown  20 
Ala.  412;  Dupree  v.  State,  33  Ala.  380;  State  v. 
Keene,  50  Mo.  357 ;  Bums  v.  State  49  Ala.  379 ; 
Pitrnan  v.  State,  22  Ark.  354 ;  Campbell  v.  Peo- 
ple, 16  111.  17  H.  and  T.  282 ;  StaU  v.  Dodson, 
4  Oregon  64  ;  Holler  v.  State,  37  Ind.  57 ;  Cluck 
V.  State,  40  Ind.  263 ;  People  v.  Arnold,  15  Cal. 
476 ;  Ocm,  v.  Wilson,  1  Gray  337 ;  Turpin  v. 
S^ate,  2  Crim.  Law  Mag.  540 ;  People  v.  Alivtre; 
55  Cal.  263.  Chandler  v.  Home,  2  M.  and  Rob. 
423;  Bell  v.  State  44.  Ala.  393 ;  Whar.  on  Horn. 
2nd  ed.  see  694  and  695 ;  Stokes  v.  People,  53 
N.  Y.  164;  OoUtns  v.  State,  32  Iowa  36;  Cor-' 
nelius  v.  Cbm.  15  B.  Monr.  539 ;  Rapp  v.  Com. 
14  Monr.  615;  Dupree  v.  State,  23  Ala.  380; 
Monroe  v.  State  5  Georgia  85  ;  Howe  v.  State,  5 
Georgia  48 ;  Scoggins  v.  People,  37  Cal.  677 ; 

When  a  part  of  the.  transaction  has  been 
given  in  evidence  by  one  party,  the  other  may 
call  out  in  cross  examination,  or  show  by  wit- 
nes^ses  of  his  own,  the  whole  or  any  part  of 
the  rest.  Starkie  Ev.  p.  89.  Crim.  Law.  Rep. 
Vol.  1.241,  '52,  625,  1248;  Bish.  Crtm.  Pro. 
Vol.  1.  p.  1083  and  '87 ;  Bouvier  Law  Diet. 
Vol.  2,  467;  Whar.  Crim.  Ev.  262  and  269;  1 
Green.  Ev.  Sec.  108. 

Our  claim  here  is,  that  if  the  threats  made 
by  the  deceased  against  the  defendant,  just 
previous  to  the  quarrel  were  inadmissible, 
and  therefore  incompetent  testimony,  because 
such  threats  were  not  communicated  to  the 
defendant,  they  are  competent  as  a  part  of 
res  qestx  Whar.  Hom.  Sec  695. 

(yeorge  K-  Nash,  Attorney  General,  and 
Miller  Outcalt,  for  the  State. 

It  was  discretionary  with  the  court  to  re- 
ceive or  exclude  the  testimony  of  defendant's 
sister,  who  remained  in  court  in  disobedience 
of  the  order  for  the  separation  of  witnesses. 
Laughlin  v.  State,  18  Ohio,  99 ;  Whar.  Cr.  Ev. 
§4<6 ;  30  Mo.  286 ;  4  Texas  App.  645,  8  lb.  427 ; 
95  Dl.  394 ;  24  Miss.  602 ;  52  Ala.  296 ;  40  Ala 
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684.  Where  (defendant  is  to  blame  for  disobe- 
dience, testimony  excluded^  4  Mo.  214;  50 
Ga.585;2  Phil.  Ev.  (5  Am.  ed.)  742,  N.  671. 
The  declaration  of  Greaves  was  not  admiss- 
ible. Whar.  Cr.  Ev.  §757;  64  Mo.  3,  58;  77 
N.  C.  473 ;  93  N.  8.  365 ;  19  Ohio,  302,  8.  C.  1 
Ohio  St.  66. 

OKEy,  J. 

Three  questions  are  presented.  1.  At  the 
commencement  of  the  trial,  the^  court,  on  mo- 
tion of  the  defendant,  ipade  a  ^eeneral  order 
that  the  witnesses,  as  well  for  the  defendant 
as  the  state,  should  be  separated,  and. all  the 
witnesses  were  directed  to  retire  from  the 
court-room.  The  prosecuting  attorney  fur- 
nished to  the  sheriff  a  list  of  the  witnesses 
for  the  state,  but  the  counsel  for  the  prisoner 
said  none  of  his  witnesses  were  then  present. 
At  that  time  a  sister  of  the  prisoner  was  sit- 
ting at  his  side'm  court,  but  no  subpoena  had 
been  issued  for  her.  After  several  witnesses 
had  been  examined  in  such  sister^s  presence, 
the  stat^  called  as  a  witness  Malvina  Wagner 
and  the  sister  then  retired  from  the  court- 
room and  remained  absent  therefrom  until 
called  to  testifv,  as  hereinafter  stated.  Mal- 
vina testified  that  the  defendant  was  present 
in  a  house  adjoining  the  saloon  in  which  the 
homicide  was  committed,  at  9  o'clock  in  the 
morning  of  the  same  Sunday,  and  then  made 
a  threat  that  he  would  kill  Greaves  that 
night.  She  had  testified  in  the  same  way  on 
the  first  trial.  After  the  state  had  rested,  the 
defendant  called  his  father  as  a  witness,  who 
testified  that  the  defendant  was  at  the  house 
of  witness,  several  squares  from  the  saloon 
and  adjoining  hou^,  from  eftrly  on  that  Sun- 
day morning  until  five  o'clock  in  the  evening, 
and  consequently  could  not  have  made  sucn 
threat  as  stated  by  Malvina  Wagner.  The 
defendant  then  called  his  sister,  above  referred 
to,  and  stated  that  they  had  not  expected  to 
call  her  until,  contracy  to  their  expectation, 
Malvina  Wagner  wascalled;  and  that  they  onlv 
desired  to  prove  by  her  the  same  fact  to  which 
defendant's  father  had  testified.  The  state 
objected  to  the  testimony  of  such  sister,  on 
the  ground  that  she  had  disobeyed  the  or^er 
as  to  the  separation  of  witnesses,  the  court 
sustained  the  objection,  and  the  defendant 
excepted.  Subsequently,  the  mother  and  an- 
other sister  of  the  diefendant,  and  the  defend- 
ant himself,  testified  to  the  same  fact  to  which 
his  father  had  testified. 

It  is  said,  on  behalf  of  the  state,  that  Mal- 
vina Wagner  was  not  believed,  otherwise 
the  defendant  would  have  been  convicted  of 
murder,  and  hence  the  testimony  of  this  ex-, 
eluded  witness  was  immateriid  and  the  fact 
that  she  was  not  permitted  to  testify  afifords 
no  ground  of  reversal.  But  we  do  not  t^ike 
that  view  of  the  testimony  of  Malvii^i  Wag- 


ner. While  it  tended  to  show  malice  and 
even  deliberation,  it  also  tended  to  «how  that 
the  fatal  blow  was  given  by  the  defendant 
and  not  by  his  brother,  which  was  the  prin- 
cipal contention  on  the  trial.  It  does  not 
necessarily  follow  because  the  conviction  was 
of  manslaughter,  that  the  jury  wholly  disre- 

farded  the  testimony  of  Malvina  Wagner, 
'estimony,  therefore,  tending  to  show  that 
her  statement  was  untrue,  tended  to  the  ac- 
quittal of  the  defendant ;  and  not^thstand- 
ing  four  witnesses,  the  defendant  included, 
testified  to  the  same  fact  which  the  excluded 
sister  was  called  to  testify,  we  are  not  prepared 
to  say,  under  the  circumstances,  that  the  tes- 
timonv  of  the  excluded  sister  should  be  re* 
garded  as  merely  cumulative,  in  the  sense 
that  the  error  in  excluding  her,  if  it  was  an 
error,  afforded  no  ground  for  reversal ;  for  the 
state  endeavored  to  show,  by  cross-examin- 
ation as  to  character  and  otherwise,  that  the 
statements  of  the  four  witnesses  were  wholly 
unworthy  of  belief. 

We  are  of  opinion  that  the  testimony  of  the 
excluded  witness  was  important,  in  the  sense 
that  it  was  error,  to  elclude  it  if  she  was  com- 
petent, and  that  she  was  competent  unless 
the  court  in  view  of  what  is  claimed  to  be  dis- 
obedience of  the  order  for  the  separation  of 
witnesses,  was  vested  with  power  to  prevent 
her  examination.  But  we  think  the  court 
was  vested  with  no  discretion  to  exclude  the 
witness  on  the  facts  disclosed  in  the  reccml. 
We  do  not  think  it  appears  she  remained  in 
court  by  collusion  with  or  encouragement  of 
the  defendant  or  hia  counsel,  or  that  she  sup- 
posed she  was  in  contempt  of  an  order  of  court. 
Moreover,  the  important  fact  was  whether 
she  heard  the  testimony  of  her  father,  and  we 
must  say  from  the  recora  she  did  not.  Laugh- 
lin  V  The  State,  18  Ohio,  99,  is  relied  on  as 
showing  that  the  court  is  vested  with  discre- 
tion, in  all  cases  where  the  order  is  not  obeyed , 
to  exclude  the  witness.  There  the  witness 
was  permitted  to  testify.  The  principal  caaes 
are  cited  by  counsel  and  will  appear  in  this 
report.  Without  attempting  ta  reconcile 
them— that  would  be  impoiraible — or  to  discuss 
them  at  length,  I  state  as  the  result  of  our  ex- 
amination tnat  this  is  the  law :  While  the 
court  is  vested  with  discretion  to  refuse  or 
permit  the  examination  of  a  witness  who  has 
remained  in  court,  by  procurement  or  conni- 
vance of  the  part]^  calling  him.  in  violation 
of  an  order  for  the  separation  or  witnesses^  it 
is  vested  with  no  sucn  discretion  to  prevent 
such  examination  where  there  has  been  no 
such  procurement  or  connivance ;  but  the  or- 
der is  to' be  enforced  by  the  oflScers  in  attend- 
ance, and  disobedience  of  it  punished  for  con- 
tempt. 
2.  It  is  doubtful  whether  such  consent  was 
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shown  as  would  have  justified  the  conviction 
of  the  defendant,  unless  he  struck  the  fatal 
blow ;  and  hence  it  was  important  to  deter- 
mine the  real  matter  in  dispute,  that  is, 
whether  such  blow  was  given  by  the  defend- 
ant or  his  brother  George.  As  Jilready  stated 
the  evidence  on  that  question  was  in  conflict 
and  hence  anything  calculated  to  shed  light 
upon  it  was  competent.  It  is  not  disputed 
that  on  the  Sunday  evening  named,  Greaves, 
between  7  and  8  o'clock  in  the  evening,  ap- 
proached George  Dickson,  brother  of  defend- 
ant, and  asked  him  why  he  had  made  a  pass 
at  him  in  the  alley.  After  angry  words, 
Greaves  struck  him,  and  instantly  afterward 
the  defendant  struck  Greaves  and  a  fight  en- 
sued between  them.  During  this  difficulty 
Greaves  received  a  Vound  in  the  temple 
inflicted  with  a  knife  or  similar  implement, 
which  wound  caused  his  death  at  three  o'clock 
next  morning.  There  was  plain  and  irrec- 
oncilable conflict  in  the  evidence  upon  the 
question  whether  this  wound  was  inflicted  by 
tne  defendant  or  his  brother  George.  The 
defendant  offered  to  show  that  a  few  seconds 
before  approaching  George  Dickson,  Greaves 
said  to  Tom  Collins  that  he  was  about  to  have 
a  difficulty  with  ''  a  fellow  "  and  he  wanted 
Collins  to  stand  by  him.  Objection  beine 
made,  the  court  excluded  the  evidence,  and 
the  defendant  excepted.  We  think  the  evi- 
dence was  clearly  competent.  It  was  part  of 
the  res  ffestse,  and  it  tended  to  support  the 
theory  of  the  defense. 

3.  Sheridan  having  ffiven  evidence  tend- 
ing to  show  that  the  defendant  struck  the 
blow  which  caused  the  death  of  Greaves,  the 
counsel  for  defendant  asked  him,  with  a  view 
to  the  contradiction  of  the  witness,  whether, 
at  a  time  and  place  stated,  he  had  not  said  to 
Stevens  and  Imwalle  that  it  was  George 
Dickson  who  had  given  the  fatal  blow.  The  wit- 
ness admitted  that  he  had  held  a  conversation 
with  the  persons  named,  at  the  time  and  place 
stated,  but  that  he  did  not  say  to  them  that 
it  was  George  Dickson  who  had  given  such 
blow.  The  prosecuting  attorney  was  then 
permitted,  on  re-examination  of  the  witness, 
to  show  what  he  did  say  to  those  persons — 
that  he  said  to  them  ''  it  was  one  of  the  Dick- 
sons.'*  As  the  exception  of  the  defendant  is 
rather  to  the  form  tnan  the  substance  of  the 
inquiry,  we  might  be  unwilling  to  reverse 
for  the  admission  of  such  testimony ;  but  the 
evidence  was  clearly  incompetent.  If  the 
defendant  had  called  Stevens  and  Imwalle  to 
contradict  Sheridan,  then  Sheridan  might 
have  been  recalled  to  state  what  he  said ;  ^ut 
until  that  was  done  the  state  could  not  prove 
such  declarations. 

Judgment  reversed. 

[To  appear  in  38  Ohio  St.] 
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Hoif.  John  W.  Obey. 
Hon.  Jom  H.  Dotlb. 


Oolumbua,  Okio^  May  1,  1888. 

GENERAL  DOCKET  DECISIONS. 

No.  87.  The  First  National  Bank  of  Mansfield, 
Ohio,  and  Walter  Johnson,  Reoeiver  of  said  Bank, 
i;.  David  Zent  and  John  Zent,  partners  under  the  firm 
name  of  J.  A  D.  Zent.  Error  to  the  District  Court 
of  Richland  County. 

UraoN.  J. 

1.  The  power  to  receive  special  deposits  is  conferred 
by  the  national  banking  act,  upon  banks  organized 
under  that  act. 

2.  Where  a  national  bank  has  been  accustomed  to 
receive  United  States  bonds,  as  special  deposits, 
gratuitously,  it  is  liable  for  any  loss  thereof  occurring 
through  the  want  of  that  degree  of  care  which  good 
business  men  would  exercise  In  keeping  property  of 
such  value. 

3.  A  demand  of  said  bonds,  and  a  refusal  by  the 
bank  to  deliver  the  same,  with  no  other  explanation 
of  such  refusal  than  the  statement  that  the  bank  has 
no  such  bonds  in  its  possession,   furnish  sufficient 

groof  of  loss  by  such  negligence  as  will  render  the 
ank  liable  therefor. 
Judgment  affirmed. 

145.  William  A.  Beer  and  another  v.  The  Forest 
City  Mutual  Insurance  Company.  Error  to  the  Dis- 
trict Court  of  Ashland  County. 

Okby,  J. 

Where  a  policy  on  the  assured's  "  general  stock  of 
hardware  and  agricultural  implements,"  in  a  ▼illag^. 
in  this  State,  provided  that  *<  if  the  assured  shall  keep 
gunpowder  [or]  petroleum,  without  written  permfs* 
sion  in  this  policy,  then  this  policy  shall  be  void,*' 
and  in  an  action  on  the  policy  tiie  insurer  relies  on  a 
breach  of  the  condition,  evidence  is  not  admissible  to 
show  a  custom  among  hardware  dealers  in  the  vil- 
lages in  Ohio  to  keep  for  sale  such  articles,  in  limited 
quantities,  as  part  of  the  stock. 

Judgment  affirmed. 

117.  Smith  Thomas,  Executor  of  Sophia  Snider  v.  C. 
H.  Chamberlain,  Administrator  d»  bonis  non  of  Benja- 
min P.  Truex.  Error  to  the  District  Court  of  Morrow 
County. 

MclLVAiNR,  J.    Held: 

1.  A  creditoroftheestateof  a  deceased  person,  whose 
claim  has  been  duly  allowed  by  the  administrator, 
may  prosecute  an  action  thereon  against  the  estate 
after  the  expiration  of  eighteen  months  from  the 
date  of  the  administrator's  bond,  and  such  further 
time  as  may  be  sranted  by  the  court  for  the  collection 
of  the  assets  of  the  estate. 

2.  Verbal  notice  to  the  administrator  of  an  estate, 
by  the  widow  of  the  deceased,  not  to  allow  a  specified 
claim  against  the  estate,  is  not  sufficient  proof  of 
fraud  on  the  part  of  the  administrator  for  afterwards 
making  sucli  allowance. 

3.  In  an  action  against  an  administrator  on  a  note 
which  matured  more  than  fifteen  vears  before  the 
commencement  of  the  suit,  where  it  Is  alleged  in  the 
petition  that  before  the  expiration  of  fifteen  years 
from  its  maturity,  the  note,  duly  verified,  was  pre- 
sented to  the  administrator  f  oh  allowance  as  a  valid 
claim  against  the  estate  and  the  same  was  dulv  allowed, 
an  answer  which  does  not  deny  the  fact  of  such  al- 
lowance, but  simply  avers  that  the  action  was  not 
commenced  within  fifteen  years  from  the  maturity 
of  the  note,  is  bad  on  demurrer. 

4.  Where  a  claim  against  an  estate  has  been  duly 
presented  to  and  allowed  by  the  administrator,  no 
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further  allowance  bv  a  suooeeding  adminisbrator  ae 
bania  non,  if  reqaired  py  the  statute. 

5.  The  allowance  of  a  claim  is  not  conclusive  of  its 
validicy  against  the  estate,  but  may  afterwards  be 
disputed  and  contested  by  the  administrator  who 
allowed  it,  or  by  an  administrator  de  bonis  non  ;  but 
in  such  case,  the  statute  limiting  suits  on  rejected 
claims  to  six  months,  dues  not  apply.       . 

6.  Where  the  same  person  is  luiministAitor  of  the 
creditor  as  well  as  the  debtor  estate,  no  formal  pre- 
sentation or  allowance  of- the  claim  within  four  years 
from  the  date  of  the  bond  of  the  administrator  of  the 
debtor  estate  is  necessary,  but  in  such  case  the  dalm 
is  extinguished  as  soon  as  funds  applicable  to  its 
payment  comointo  the  hands  of  the  administrator. 

7.  A  payment  of  a  part  of  a  claim  by  an  adminis- 
trator, without  disputingr  the  balance  is  a  sufficient 
allowance  of  the  whole  claim. 

Judgment  of  district  court  reversed,  and  that  of 
the  common  pleas  affirmed. 

72.  Christopher  Klepstein  v.  Lake  Shore  A  Michi- 
gan Southern  Railroad  Co.  Errot'  to  the  District 
Court  of  Lucas  County.  Judgment  of  the  district 
court  reversed,  find  that  of  the  common  pleas  affirm- 
ed;   There  will  be  no  further  report. 

131.  Edward  Davis  v.  Mary  Beeze.  Error  to  the 
District  Court  of  Lorain  County.  Judgment  affirmed 
without  penalty.    There  will  be  no  further  report. 

133.  Thomas  Newman,  Administrator,  Ac.  v.  David 
i\  Butler.  .Error.  Reser^'ed  in  the  District  Court  of 
Cuyahoga  County.  Dismissed  for  want  of  prosecu- 
tion, under  Rule  4,  at  the  costs  of  plaintiff  in  error. 

139.  John  W.  Ball  v.  Rufns  A.  White.  Error  to  the 
District  Court  of  Hocking  County.  Continued  for 
want  of  proof  of  service  of  record  and  briefs  of  plaint- 
iff on  defendant  in  error. 

141.  Conmiissioners  of  Hardin  County  v.  Edwin 
Sanford  et  al.  Error  to  the  District  Court  of  Hardin 
County.  Judgment  affirm.ed  without  penalty  and 
without  further  report. 

i43.  Baltimore  and  Ohio  Railroad  Co.  v.  James  Har- 
baugh.  Error  to  the  District  Court  of  Perry  County. 
Judgment  affirmed  without  penalty  and  without  fur- 
ther report. 

157.  D.  N.  Shade  v.  James  A.  Hoover.  Error  to  the 
District  Court  of  Allen  County.  Judgment  reversed 
and  cause  remanded  fbr  further  proceedings.  There 
will  be  no  further  report. 

169.  Joshua  B.  Owely  ti.  Michael  W.  Flanufan.  Er- 
ror to  the  District  Court  of  Butler  County.  Dismissed 
for  want  of  preparation. 

163.  Farmers'  Insurance  Co.  v.  First  National  Bank 
of  Batesville.  Error  to  the  District  Court  of  Noble 
County.    Dismissed  for  want  of  preparation. 

165."  Joseph  P.  Lively  v.  John  L.  Ramsey,  Guardian, 
etc.  Error  to  the  District  Court  of  Jackson  County. 
Dismissed  for  want  of  preparation. 

167.  Ambrose  S.  and  Mary  E.  Flinn  v.  Pacific  Build- 
ing Association,  No.  2,  Ac.  Ersor  to  the  District 
Court  of  Hamilton  County.  Dismissed  for  want  of 
preparation. 

173.  J.  N.  AicCuUough  et  al.  v.  Sarah  J.  R.  Tarr. 
Error  to  the  District  Court  of  Jefferson  Couhty.  Dis- 
missed for  want  of  prosecution,  under  Rule  4,  at  the 
cost  of  plaintiff  in  error. 

175.  Cleveland,  Columbus,  A  Cincinnati  Railway 
Co.  v.  John  Paramer.  Error  to  the  District  Court  of 
Richland  County.  Dismissed  for  want  of  prosecution, 
under  Rule  4,  at  cost  of  plaintiff  in  error. 

MOTION  DOCKET  DECISIONS. 

No.  80.  John  D.  Watson  v.  The  State  of  Ohio.  Motion 
for  leave  to  file  a  petition  in  error  to  the  Court  9f 
Common  Pleas  of  Franklin  County. 

DOTLB,  J. 

1.  An  indictment,  under  Sao.  6900,  R.  8.,  which 


charges  that  defendant  corruptly  offered  and  prom- 
ised to  B,  a  member  of  the  House  of  Representatives 
of  the  General  Assembly  of  the  State,  with  the  intent 
to  corruptly  and  feloniouriy  influence  his  vote  upon  a 
certain  bill  then  pending  in  such  house.  *'  a  valuable 
thing,  to- wit:  stock  of  the  Cincinnati  Union  Rail- 
way Co.,  of  the  amount  and  value  of  920,000,  and  a 
large  amount  of  money,  of  great  value,"  is  not'  bad 
f  or  %  uncertainty.  It  is  not  necessary,  in  addi- 
tion to  such  alleffation,  to  recite  the  facts  which  give 
the  thing  offerea  a  value,  nor  to  charsre  that  a  definite 
sum  of  money  was  offered. 

2.  A  single  count  in  such  indictment,  which  charged 
that  B  was  a  member  of  the  house,  and  also  a  mem- 
ber of  a  standing  committee  of  such  house  to  which 
the  bill  was  referred,  and  that  the  oflbr  or  promiee 
was  made  to  influence  his  vote  therefor  in  the  house, 
and  his  vote  for  a  favorable  report  thereon  in  the 
committee,  is  not  bad  for  duplicity.  Thechai^  thus 
made  constitutes  but  one  offense  under  the  statute. 

3.  To  charse  the  jury,  in  a  trial  upon  such  indict- 
ment, that  the  thine  offered  or  promised  must  have  a 
value  at  the  very  time  it  is  offered  or  promised,  and 
while  the  bill  is  pending,  is  error,  but  not  to  the 
prejudice  of  the  defendant.  It  is  a  crime,  under  Sec 
6900,  to  offer  or  promise  a  thing  valuable  at  that  time, 
or  which  will  oe.  valuable  when,  according  to  the 
promise,  it  is  to  be  given  or  delivered. 

4.  Under  the  act  of  April  18, 1883,  entitled  «'  An  aet 
to  amend  sections  453, 6710,  6711  and  7356  of  the  Re- 
vised Statutes,'*  this  court  cannot  examine  the  bill  of 
exceptions,  for  the  purpose  of  determininff  whether 
the  verdict  is  against  the  weight  of  the  eviaenoe. 

Motion  overruled. 

82.  Amanda  Burbeck  v.  Elisa  Cutter  et  al.  Motion 
to  fix  amount  and  condition  of  undertaking  Ibr  stay 
of  order  of  partition.  Motion  passed  for  a  statement 
showing  what  questions  are  involved,  how  they  arise 
and  the  merits  of  the  motion^ 

84.  William  Hanselm  v.  Mary  A.  Oftias.  Motion  to 
dismiss  for  want  of  printed  record.    Motion  granted. 

86«  Frank  E.  Bronaon  v.  Village  of  Oberlin.  Motion 
toHake  cause  No.  1266  on  the  General  Docket  out  of 
its  order  for  hearing.    Motion  overruled. 

86.  Tohn  Hoist,  Treasurer,  d«.,  v.  George  Roe. 
Motion  to  take  cause  No.  1270  on  the  General  Docket 
out  of  its  order  for  hearing.    Motion  granted. 

The  following  cases  are  dismissed  according  to  the 
provisions  of  section  6711  of  the  Revised  Statutes  as 
amend^ed  April  18, 1883 : 

No.  232.  Howard  et  al.  v,  Trask.  Error  to  the  Dis- 
trict Court  of  Putnam  County. 

291.  Farmers  Ins.  Co.  v.  Bigelow.  Error  to  the  Dis- 
trict Court  of  Auglaze  County. 

203.  Heatherman  v.  Edwards  et  al.  Error  to  the 
District  Court  of  Brown  County. 

802.  Piles  V,  Noel.  Error  to  the  District  Court  of 
Brown  County. 

307.  Village  of  Middleport  v.  Denny  et  ux.  Error 
to  the  District  Court  of  Meigs  Cohnty. 

314.  Russell  et  al.  v.  Smith,  ^rror  to  the  District 
Court  of  Lucas  County. 

321.  Schmidt  A  Co.  v,  Fishec.  Error  to  the  District 
Court  of  Hamilton  County. 

834.  Harrington  v.  Hall.  Error  to  the  District  Court 
of  Cuyahoga  County. 

36V.  Dayton  v.  Hoagland.  Error  to  the  District 
Court  of  Hamilton  County. 

361.  liucus  V.  Paulin.  Error  to  the  District  Coart 
of  Green  County. 

862.  Carpenter  et  al.  v.  Bradstreet.  Error  to  the 
District  Court  of  Hamilton  County. 
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430.  Plock  V.  Cincinnati,  Hamilton  A  Dayton  R.  R. 
Co.    Error  to  the  District  Court  of  Miami  County.  ' 

436.  Wilcox  V.  Flow  et  al.  Error  to  the  District 
Court  of  Ottawa  County. 

.440.  Lima  Building  and  Loan  Association  v.  East, 
Treasurer,  Ac.  Error  to  the  District  Court  of  Allen 
County. 

452.  Syuder  A  Son  v.  Mitchell.  Error  to  the  Dis- 
trict Court  of  Pickaway  County. 

407.  Bergman  v.  City  of  Cleveland.  Error  to  the 
District  Court  of  Cuyahoga  County. 

481.  Tyler,  by  next  friend  v.  Thornton  et  al.  Error 
to  the  District  Court  of  Wasl^ngton  County. 

486.  Dawson  V.  Abbott.  Error  to  the  District  Court 
of  Clermont  County. 

514.  Brown  v,  Oault.  Error  to  the  District  Court  of 
Mahoning  County. 

523.  Ulrich  v.  Ulrich.  Error  to  the  District  Court 
of  Hamilton  County. 

681.  Brayton  et  al.  v,  Carr.  Error  to  the  District 
Court  of  Wyandot  County. 

541  Ohio  ex  rel.  v.  Jacob,  Mayor,  etc.  Error  to  the 
District  Court  of  Hamilton  County. 

672.  Park  et  al.  v.  Drake  et  al.  Error  to  the  District 
Cooit  of  Biahoning  County* 

586.  Barclay  v,  Norton.  Error  to  the  District  Court 
of  Jeiferson  County. 

890.  Rufltaer  ih  Oo-;operation  Land  and  Building 
Association  No.  1.  Eirror  to  the  District  Coart  of 
Hamilton  County. 

028.  Neeld  v.  Walton,  Jr.  Error  to  the  District 
Court  of  Oreen  County. 

068.  Peckham  Iron  Co.  v.  Harper.  Error  to  the 
Superior  Court  of  Cincinnati. 

872,  Bartramv.  McCracken.  Errarto  the  District 
Court  of  Logan  County.  ^ 

070.  Cleveland  A  Mahoning  Railway  Co.  v.  Robbins 
et  al.  Error  to  the  District  Court  of  Cu3ndioga 
Couilly. 

710.  Springfield,  Jackson  A  Pomeroy  R.  R.  Co.  v. 
Scott.  Error  to  the  District  Court  of  Jackson  County. 

740.  Egbert  v.  Pleasant  Ridge  Cemetery  Associa- 
tion.   Err6r  to  the  District  Court  of  Seneca  County. 

754.  March  et  al.  v,  Albert.  Error  to  the  District 
Court  of  Knox  County. 

704.  Traoewell  et  al.  v.  Dodge.  Error  to  the  District 
Court  of  Vinton  County. 

700.  Maris  v.  Maris.  Error  to  the  District  Court  of 
Harrison  County. 

702.  McBeth  et  al.  v.  Teasdale,  Sheriff,  Ac  Error  to 
the  District  Court  of  Clermont  County. 

708.  McBeth  v.  Teasdale,  Sheriff,  Ac.  Error  to  the 
District  Court  of  Clermont  County. 

825.  Theis  v,  Ryan.  Error  to  the  District  Court  of 
Brown  County. 

862.  Pfau,  Jr.*  i;.  BuUen  A  Co.  Error  to  the  District 
Qpntt  of  Hamilton  County. 

803.  Lane  v.  Shotwell'.  Error  to  the  District  Court 
of  Summit  County. 

872.  Myers  v.  Myers.  Error  to  the  District  Court  of 
Wood  County. 

873.  Kuhns  A  Son  v,  Frank.  Error  to  the  District 
Court  of  Hamilton  County. 

910.  Hecker  et  al.  v.  City  of  Cleveland  et  al.  Error 
to  the  District  Court  of  Cuyahoga  County. 


013.  Norton  v,  Dunn.    Error  to  the  District  Court  of 
Cuyahoga  County. 

922.  Spayt|i  v.  Commercial  Bank.  '  Error  to  the  Dis- 
trict Court  of  Seneca  County. 

923.  Smith  v.  McCarty.    Error  to  the  District  Court 
of  Seneca  County. 

938.  Brown  v.  Merchants  National  Bank.     Error  to 
the  District  Court  of  Lucas  County. 

945.  Pope  V,  Bleasdale.    Error  to  the  District  Const 
of  Cuyahoga  County. 

948.  P.,  C.  ASt.  L.  R.  R.  Co.  v.  Hedges.     Error  to 
the  District  Court  of  Green  County. 

90a  Plumb  etal.  v.  Dee.    Error  to  the  District  Court 
of  Hamilton  County. 

901.  Young  V.  Brewn,  Eager  A  Co.     Error  to  the 
District  Court  of  Putnam  County. 

902.'Harvev<fcUlreyi;.  Webb.     Error  to  the  Dis- 
trict Court  of  Darke  County. 

970.  Otis  V.  Claflin.    Error  to  the  District  Court  of 
Cuyahoga  County. 

* 

980.  Treat  et  al.  v.  Cole.    Error  to  the  District  Court 
of  Summit  County. 

961.  Nimisela  Coal  Co.  v.  McGuire.     Error  to  the 
District  Court  of  Summit  County. 

1007.  Bacon  v.  Cooper  A.Co.     Error  to  the  District 
Court  of  Washington  County. 

1005.  Kesicher  v,  Zimmerman.     Error  to  the  Dis- 
trict Court  of  Seneca  county. 

1090.  Orogan  v.  Kellar.    Error  to  the  District  Court 
of  Hooking  County. 

1102.  Dunn  v.  Brown  County  Agricultural  Society. 
Error  to  the  District  Court  of  Brown  County. 

1109.  Jackson    v.  Dickson.     Error  to  the  District 
Court  of  Morrow  County. 

1171.  Masters  Assignee  V.  Rueet  al.    Error  to  the 
District  Court  of  Morrow  County. 

1178.  Lyons'et  al.  v.  Barry  et  al.    Error  to  the  Dis- 
trict Court  of  Brown  County. 

1188.  Becker  v.  ReibeL    Error  to  the  District  Court 
of  Hamilton  County. 

1189.  Joseph  V,  Christy.    Error  to  the  District  Court 
of  Hamilton  County. 

1208.  Sheridan  v.  McNally.    Error  to  the  District 
Court  of  Wood  County. 

1217.  Heisel  v,  Heisel.    Error  to  the  District  Court 
of  Hamilton  County. 


♦  > » 


IWBBMX  COintT  OOMMUnOV. 


Hon.  Motii  M.  Okavosb,  OM|f  JmOgt. 


Hov.  QmomoM  K.  Haw. 
Hon.  Ohablm  B. 


Hov.  numini  J.  Bickmav. 
Hon.  Jom  MoOaouit. 


CMumbua,  Okie,  May  1, 1888. 

GENERAL  DOCKET  DECGD^IONS. 

No.  79.  Levy  N.  Yearly  et  al.  v.  Joseph  P.  Long 
et  al. 

DiOXXAlf)  J. 

A  testator  devised  all  his  real  estate  to  his  son ;  he, 
however,  to  pay  the  testator's  daughter  a  legBoy,  in 
annual  installments. 

Held: 

1.  That  the  devise  did  not  create  a  continuing  and 
subsisting  trust  within  the  purview  of  section  0  of 
the  code,  B.  A  C.  941. 

2.  That  the  legacy  was  an  equitable  charge  upon 
the  estate  devised ;  and  that  an  action  by  the  cwughter 
to  recover  the  unpaid  installments,  was  barred  aftar 
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the  lapse  of  eizyears  from  the  t)me  the  right  of  action 
aoorued  on  laid  installments  respectively. 
Judgment  affirmed. 

No.  10!i.  Wellington  Hawkins  v.  The  Iron  Valley 
Furnace  Company  et  al.  Error  to  the  District  Court 
of  Jackson  County. 

MABTIlf,  J. 

1.  Whereto  a  petition  sgainst  seve'Hd  defendants  an 
amendment  is  nled,  setting  out  new  matter  intended 
as  another  and  different  cause  of  action  aaalnst  one 
onlv  of  the  defendants,  and  such  new  matter  is  not 
sumcient  to  constitute  a  cause  of  action,  there  is  no 
m.isjoinder  of  causes  of  action,  and  such  amendment 
should  be  stricken  out  as  irrelevant. 

2«  An  action  by  a  creditor  of  a  manufacturing  com- 
pany, organized  under  the  act  of  May  1,  1852,  to  en- 
force the IndiTidual  liability  imposed  oy  said  statute 
on  the  stockholders  of  £he  company,  must  be  com- 
menced within  ten  years  after  the  cause  of  action  has 
accrued. 

Judgment  affirmed. 

Ko.  120.  McMillan  et  al.  v.  Boyd  et  al.  Error  to  the 
District  Court  of  Clinton  County. 

HgCauijet,  J. 

The  plaintiff^  a  bank,  had  moneys  on  deposit  in  one 
account  to  the  credit  of  8.  and  in  another  account  to 
the  credit  ol  8.  as  sheriff.  The  bank,  after  the  expira- 
tion of  the  term  of  office  of  8.,  transferred  the  mon- 
eys standing  to  his  credit  as  sheriff,  to  his  private  ac- 
count ;  and  afterwards  with  the  assent  of  8.,  applied 
the  moneys  thus  transferred,  to  the  payment  of  the 
private  debt  of  8.  to  the  bank. 

In  an  action  by  the  bank  upon  the  official  bond  of 
8.,  as  sheriff;  for  moneys  of  the  hank,  received  by  him 
In  his  official  capacity. 

Held:  That  such  transfer  and  application  of  the 
funds  of  8.,  as  sheriff,  to  the  amount  for  which  such 
transfer  was  made,  was  a  defense  for  the  sureties  on 
the  official  bo^d  of  8. 

Judgment  of  district  court  affirmed. 

101.  Hawkins  v.  Lesley  et  al.  Error  to  the  District 
Court  of  Jtfckson  County. 

OiLAIVOKB,  C.  J. 

The  action  authorised  by  section  IV  of  the  act  enti- 
tled "  An  act  in  aid  of  the  law  regulating  suits  by 
and  against  companies  and  partners/'  passed  Feb.  27, 
1846,  (8.  A  C.  8tat.  p.  1139)  Is  '*  an  action  for  reUef  '^ 
described  in  Section  XVIII  of  the  '*  act  to  establish  a 
code  of  dvil  procedure  '*  (8.  A  C.  p.  940),  and  is  barred 
In  ten  years  after  the  rig^t  of  action  aoorued. 

Jud^nent  affirmed. 

86.  Jacob  Himeirigfat  v.  Cornelius  Johnson.  Error 
to  the  District  Court  of  8ummit  County. 

By  thx  CotTBT. 

September  28, 1876,  the  plaintiff  In  error  executed 
and  delivered  to  Steese  A  Co.,  his  promissoiy  note  for 
the  sum  of  9800.00,  due  in  sixty  days.  This  note  was 
accommodation  paper  and  given  without  considera- 
tion. Samuel  Steese  was  a  member  of  the  firm  of 
Steese  A  Co.  On  the  12th  of  October,  1876,  Samuel 
Steese,  having  first  endorsed  said  note  with  the  firm 
nsme,  delivered  It  to  Cornelius  Johnson,  as  collateral 
security  for  an  individual  debt  of  Samuel  Steese  to 
Johnson.  On  the  failure  of  Samuel  Steese  to  pay  his 
debt,  Johnson  brought  an  action  upon  this  note 
Mpainst  Himelright,  as  maker,  and  the  membern  nf 
the  firm  of  Steese  A  Co.,  as  indorsers. 

On  the  trial  in  the  court  of  common  pleas,  the 
counsel  for  Himelright  requested,  among  other  things, 
that  the  court  shouM  charge  the  Jury  as  follows : 

'*  In  order  to  have  acquired  title  to  the  note,  the 
plaintiff  must  establish,  by  testimony,  that  Samuel 
Steese  had  a  right  to  transnr  the  title  to  secure  his 
Individual  debt." 

This  proposition  the  court,  gave  to  the  Jury,  after 
adding  thereto  the  following  words: 

**  If  he,  as  a  member  of  the  firm,  held  that  note  and 
transferred  it  to  the  plaintiff,  then  It  is  good  as 
sninst  the  defendant." 

To  the  aetlon  of  the  court,  in  addlug  ihi&m  words  to 


the  request  of  the  defendsnts'  counsel,  said  counsel 
excepted. 

.  HM:   This  proposition,  as  amended  by  the  court 
and  given  to  the  jury,  was  misleading.     Rsilway  Co. 
V.  Krouse,  90  Ohio  St.  222 ;  followed  and  improved. 
Judgment  reversed. 

114.  Robert  Clements  v.  Robert  Noble.  Error  to 
the  District  Court  of  Morrow  County. 

Bt  thb  Coubt. 

In  1867  M.,  in  writing  agreed  to  convey  to  C,  in  fee 
simple,  a  parcel  of  land  ror  a  price  named.  C.  paid 
the  price  and  instructed  the  scnvener  to  so  draw  the 
deed  ss  to  convev  the  land  to'  C.  for  life,  remainder 
to  certain  named  children  and  grandchildren  of  C. 
in  fee.  The  scrivener,  by  mistake^  omitted  the  grant 
of  a  life  estate  to  C;  M.  executed  the  deed,  and  it 
was  placed  on  record  before  C.  learned  of  the  mis- 
take. C,  meanwhile,  entered  into  possesirion.  daimed 
and  exercised  all  the  riehts  of  a  tenant  for  life,  and 
the  srantees  named  in  M.'8  deed  acouiesced  therein 
for  ten  years.  After  the  ten  years  x)*.,  with  setual 
notice  of  C.'s  poMession  and  claim,  took  quit  claim 
deeds,  for  valuable  considerations,  from  all  of  M.*s 
grantees  except  two ;  claimed  title  adverse  to  C,  and 
began  proceedings  in  partition  lookinir  to  an  event- 
usl  ouster  of  C.  C.  thereupon  j  sued  N.  and  all  the 
grantees  of  M.  praying  to  be  qmeted  in  his  possessloii ; 
tnat  the  defendants  should  be  enjoined  mm  inter- 
fering with  it ;  and  also  that  the  mistake  in  the  deed 
shoum  be  corrected. 

The  district  court  declined  to  hear  evidence  for  the 
defense ;  found  that  0.  was  not  entitled  to  any  relief, 
and  dismissed  the  action  at  his  costs. 

Held:  Neither  N.,  nor  any  of  M.'sgrantees,8houldbe 
permitted  to  disturb  C's  possesirion  as  tenant  for  Uf^ 
Although,  technically^  M.  was  a  neoeeaary  party  to  a 
decree  correcting  the  deed,  he  liad  no  concern  with  a 
judgment  forcing  his  grantees  and  N.  to  refrain  from 
disturbing  C. 

Judgment  of  the  district  court  reversed  and  new 
trial  granted. 

97.  Smythe  et  al.  v.  Licking  County  lioaa  and 
Building  Association.  Error  to  the  Distriut  Court  of 
Uckinff  County.  Judgment  afllrmed,  without  pen- 
nltj  and  without  further  report. 

102.  Hawkins  v.  Thompson  et  sL  Error  to  the  Dis- 
trict Court  of  Jackson  County.  Judgment  sArmed, 
without  penalty  and  without  further  report. 

108.  Hawkins  v.  Lssl^  et  sL  Error  to  the  Diatriot 
Court  of  Jackson  Counw.  Judgment  afllrmed,  with- 
out penalty  and  without  further  report. 

104.  Hawkins  v.  Lesley  etsL  Ervor  to  the  Distriefc 
Court  of  Jackson  County.  Judgment  affirmed,  with- 
out penalty  and  without  further  report. 

106.  Hawkins  v.  Iron  Valley  Furnace  Co*  et  aL 
Error  to  the  District  Court  of  Jackson  OounW.  Judg- 
ment afllrmed,  without  penalty  and  without  fturther 
report. 

106.  Koemlnsky  v.  Barrett.  Error  to  the  Dlstriot 
Court  of  Montgomery  County.  Dismfiksed  for  want 
of  preparation. 

112.  Weiant  etaL  v.  Franklin  et  al.  Error  to  the 
District  Court  of  licking  County.  Dlamlssed  for 
want  of  preparation. 

116.  MItcheU,  executor.  Ac,  v.  Thompson.  Bmr 
to  the  District  Court  of  Morrow  County.  Judgment 
aflftrmed  witliout  penalty  and  without  further  report. 

118.  Lanlous  v.  Poland  et  al.  Error  to  the  Distrlefc 
Court  of  Morrow  county.  Judgment  afliimed  with- 
out penalty  and  without  further  report. 

122.  Cook  et  aL  v.  Rendigs.  Error  to  the  Diatriet 
Court  of  Hamilton  County.  Dismissed  for  want  of 
preparation. 

172.  Seymour  v.  Stephenson.  Error  to  the  Diatriel 
Court  of  Roes  Ct>unty.  By  agreement  of  parties  the 
Judnnent  of  the  District  Court  Is  reveiisd  and  that  of 
the  Conunon  Pleas  afllrmed. 
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Cohmbusy  0.,  May  12,  188S. 

PBBPABB  TOint  CA8SBI 

The  attention  of  attorneys  is  again  called 
to  the  necessity  of  preparing  their  cases  in 
the  supreme  court  in  order  to  prevent  their  dis^ 
missal  under  Rule  4. 

Cases  should  be  prepared  before  they  are 
called  on  the  docket,  as  they  are  liable  to  be 
dismissed  for  want  of  preparation  any  time 
after  call;  and  they  will  not  be  reinstated, 
unless  the  court  is  well  satisfied,  by  a  showing 
that  good  reasons  exist  why  preparation  has 
not  been  made,  as  well  as  that  the  case  is  meri- 
torious. 

No  time  should  be  lost  in  preparing  all  cased 
under  No.  600. 

G9iRmui{i6a1>iens. 

jvpiciAL  covrnnmovAL  AXBmun. 

EiiUm  Ohio  Law  Journal: 

I  take  it  as  granted  that  the  legal  profession 
are  united  in  desiring  the  adoptioa  of  the 
judicial  constitutional  amendment.    This  is 
true  at  least  of  the  members  of  the  State  Bar 
Association.    While  its  adoption  will  benefit 
the  profession^  I  assume  that  by  far  the  great- 
est benefit  is  to  tlie  people — to  the  parties  and 
and  persons,  who,  unfortunately,  or  otherwise, 
resort  to  the  courts  for  a  redress  of  their  wrongs. 
So  far,  no  party  divisions  have  grown  out.  of 
the  proposed  amendment,  and  both  parties 
alike,  desire  its  adoption.    At  least  they  give 
a  silent  acquiescence  to  its  adoption.    But 
past  experience  shows  that  all  this  is  not  suf- 
ficient and  that  something  must  be  done  or 
the  amendment  fails.    The  question  I  have  to 
ofibr  is,  "  what  shall  or  can  be  done  to  insure 
its  adoption?"    First  of  all,  there  must  be  full 
and  open  discussion,  and  every  thing  must  be 
just  and  fair.    Every  voter  must  be  permitted 
opportunity  to  vote  his  own  preference.    Or- 
dinarily, amendments  fail  through  sheer  in- 
difference and  lack  of  care  or  interest  on  the 
part  of  the  many.    While  I  am  not  partial  to 
any  plan,  the  best  thing  I  have  to  suggest  is 
that  all  '<  ballots"  by  printed  ''  Judicial  OoMiir 


tuttonai  Amendment^  yea"  Then  every  vote  cast 
is  for  adoption  unless  the  elector  prefers  to 
change  his  ^*  ballot"  and  vote  otherwise.  In 
this  way  the  only  danger  to  be  feared  is  indif- 
ference and  a  neglect  to  vote  at  all,  and  that 
must  be  remedied  in  some  other  way.  In  or- 
der to  have  uniformity  in  action,  and  to  have 
the  tickets  provided  as  indicated,  have  it  so 
agreed  upon  by  the  state  and  county  central 
committees  of  all  parties.  Unless  differences 
hereafter  spring  up,  the  present  outlook  pre- 
sents no  obstacle  in  the  way  to  this  end.  The 
amendment  is  certainly  in  no  way  political, 
and  with  such  a  ticket,  it  is  very  eksy  to 
change  the  ballot,  by  simply  erasing  "  yes'' 
and  writing  "  no"  on  it.  Granting  that  this 
plan  is  adopted  as  to.  the  '' ballots,"  then  fol- 
lows the  other  important  part  of  the  matter, 
to  wit,  *'  what  plan  shall  or  can.  be  agreed 
upon  to  get  a  full  vote."  It  is  very  8af^  to  say 
that  it  will. not  do  to  leave  this  to  politicians 
or  the  people  generally  to  manage,  not  because 
they  are  wrong  in  their  views  of  the  question, 
nor  because  they  would  advise  wrong  means 
or  ways  of  acting,  but  simply  from  sheer  in- 
difference. It  is  safe  to  assume  that  beyond 
the  profession,  and  those  who  are  parties  lit- 
igant, there  is  indifference.  How  shall  we  over- 
come this  ?  When  the  electors  come  to  the 
polls  the  second  Tuesdav  of  October,  A.D.  1888, 
how  can  we  get  them  to  vote  on  the  amend- 
ment ?  Shall  we  leave  this  to  each  elector  to 
act  for  himself  and  as  he  pleases,  or  shall  the 
State  Bar  Association  take^  the  matter  in 
hand,  organize  the  state,  and  provide  rallying 
committees  for  each  voting  place  in  the  state  ? 
For  myself  I  favor  some  plan  of  action  by  the 
State  Bar  Association.  This  communication 
is  more  for  the  purpose  of  bringing  the  matter 
to  the  attention  of  the  association  in  due  time 
for  preparation,  than  for  any  other  purpose. 
I  think  I  shall  have  done  ar.prudent  thing  if 
I  call  attention  to  the  matter.  What  does  the 
Ohio  Law  Joubnal  say  ?  What  do  the  mem- 
bers of  .the  State  Bar  Association  say?  How 
shall  this  important — very  important — subject  be 
treated? 

Respectfully. 
Oalion,  0.,  May  8, 1883.  H.  C.  Cabhart. 

[Our  esteemed  correspondent  fully  expresses 
the  views  of  the  Law  Joubnal  concerning 
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the  importance  of  attending  to  this  matter, 
and  the  method  likewiee. 

Syery  lawyer  should  reeolve  himself  into  a 
oommittee  of  one  to  see  that  the  question  goes 
pipperly  before  the  voters.] 


-•-#» 


THAT  IZAMZVATIOV. 

EiUor$  Ohio  Laiw  Journal: 

In  one  of  your  recent  issues  you  published 
an  article  in  which  the  method  of  conducting 
examinations  for  admission  to  the  bar  was 
severely  criticised,  particularly  in  regard  to 
the  difficult  questions  propounded.  In  a  sub- 
sequent issue  you  published  a>Kst  of  questions 
given  out  in  the  Ifarch  examination  that  the 
profession  might  be  able  to  judge  for  them- 
selves as  to  the  truth  of  the  complaint.    If 

• 

ten  out  of  the  twelve  who  applied  for  admis- 
sion to  the  bar  failed  to  answer  correctly  the 
required  number  of  those  questions,  I  have 
only  to  say  that  there  must  have  been  an  un- 
usually poor  lot  of  students  present,  and  in 
their  rejection  the  profession  and  the  com- 
munity at  large  suffered  little,  if  any,  loss. 

80  far  from  the  questions  being  difficult,  I 
think  they  should  have  been  much  more  so, 
and  fiir  more  numerous.  Instead  of  propound- 
ing' a  lot  of  questions  made  up  largely  of 
definitions  which  the  student  may  glean  out 
cf  some  abridgment,  the  committee  should 
seek  to  test  the  fundamental  principles  of  the 
common  law  found  in  Blackstone,  and  of  the 
constitutional  and  mercantile  law  of  Story  and 
Kent.  Cases  should  he  given  also  in  which 
these  principles  may  be  applied — ^let  the  ex- 
aminations be  thorough.  The  student  should 
not  be  required  to  answer  questions  relating 
to  the  statute  laws  beyond  such  as  have 
radically  changed  the  common  law,  and  such 
general  provisions  as  relate  to  procedure  un- 
der the  code.  Would  it  not  be  well  also  to 
test  the' student  in  the  general  constitutional 
hiatory  of  our  State  and  National  governments? 
To  lawyers  more  than  to  any  other  class  of 
men  iv  opened  two  fields  of  intellectual  labor, 
one  in  his  private  character  as  a  lawyer,  the 
other  in  his  character  as  a  legislator.  The 
two*  go  hand  in  hand  and  are  so  intimately 
connected  that  a  student  ought  at  least  be  re- 
quired to  be  well  informed  upon  such  subjects 
?s  nelste  ta  the  salient  featufasof  our  govem- 
inettt 


In  regard  to  the  objection  that  under  the 
present  method  of  examining  there  is  no 
uniformity,  I  would  suggest  that  this  might 
in  part  be  obviated  by  having  only  two  or 
three  examinations  in  the  year,  instead  of 
eight  or  nine  as  at  present. 

In  making  these  suggestions  I  do  not  wish 
to  criticise  or  censure  the  committee  in  the 
least,  and  am  pleased  to  see  that  the  list  of 
questions  referred  to  above  contain  many 
sound  and  practical  questions. 

Yours,  Wm.  G. 

JSZyrio,  0.,  May  1,  1883. 

[Will  Wm.  6.  please  send  to  this  office,  an- 
swers to  questions  Nos.  32, 43  and  59,  with  the 
time  occupied  in  framing  his  answers  and  the 
authorities  consulted? — ^Bd.  0.  L.  J.] 

firtieles  Spiginal  aqM  Selected. 

TOm  OOVTSAOTS. 

Fraud  vitiates  everything,  consequently 
whatever  is  in  any  way  tinctured  with  fraud, 
although  not  absolutely  void,  is  voidable  {Bh. 
ofLoiH  V.  HiggifboUom^  9  Pet.  48;  LoekKundge  v. 
Foder^  5  Scam.  569).  And  where  a  contract 
is  within  the  Statute  of  Frauds  and  the  stat- 
ute is  not  complied  with,  it  is  void.  Thus  an 
oral  contract  between  the  owners  of  adjoining 
lots,  limiting  the  use  that  shall  be  made  of 
them,  or  restricting  the  manner  in  which 
they  shall  be  built  upon  and  occupied,iB  within 
the  statute  and  void  {Wolfe  y.  Frotl,  4  Sandf. 
Gh.  72 ;  Rice  v.  tUberU,  24  Wis.  461). 

A  contract  without  an  adequate  considera- 
tion is  void.  Thus  a  contract  by  a  creditor 
with  an  embarrassed  debtor  to  %scept  a  less 
sum'  than  the  amount  of  his  claim  in  full  sat^ 
isfaction  and  discharge  thereof,  provided 
no  other  creditor  receive  a  greater 
per  cent,  on  his  claim,  is  without 
consideration  and  void  {PerkiM  v.  Xodb- 
loood,  100  Mass.  249).  The  mere  new 
promise  to  pay  a  less  sum  than  the  original 
debt,  is  not  a  good  consideration  and  binding 
{Hoirrima/a  v.  Hairrimanj  12  Gray  841),  nor  will 
the  note  or  collateral  promise  of  a  third  per- 
son make  it  so  {BrooicB  v.  White,  2  Met.  288). 
But  if  several  creditors  mutually  promise  to 
withold  suit,  withdraw  those  already  com- 
menced, and  release  as  to  a  common  debtor 
on  the  payment  of  a  stipulated  per  cent  of 
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each  claim,  the  rights  and  interests  of  other 
parties  become  involved,  and  the  contract  is 
binding  between  the  creditors  and  their  com- 
mon  debtor  (EaUm  v.  Lincoln^  13  Mass.  424 ; 
Steinman  v.  MagnuSj  11  East.  390). 

All  contracts  that  contravene  public  policy 
are  void.  All  monopolies  being  for  the  in- 
dividual advantage  and  private  gain  of  those 
who  hold  them  {Darcy  v.  Allien^  11  Rep.  84 ; 
Broom's  Const.  L.  238)  are  consequently  in 
conflict  with  public  policy,  and,  therefore,  void 
(Gofe  V.  Village  of  Kalamazoo,  23  Mich.  344). 
A  contract  between  two  or  more  parties  to 
'*  operate  in  stocks  "  so  as  to  create  a ''  corner," 
is  not  only  a  gambling  contract  and  illegal, 
but  contrary  to  public  policy  and  void  {Samp^ 
9on  V.  Shaw,  101  Mass.  145. 

All  contracts,  the  object  or  design  of  which 
is  to  cheat  the  community  at  large,  or  such 
of  the  people  as  fall  within  reach,  are  of  course 
illegal  and  void  (^Fuller  v.  Dame,  18  Pick.  472 ; 
DewiU  V.  Brisbane,  16  N.  Y.  608). 

Where  some  of  the  abutters  on  a  street  de- 
sirous of  securing  its  improvement,  and,  with  a 
view  to  accomplishing  this  object  and  in- 
fluencing the  common  council,  agree  with 
other  abutters  on  the  same  street  that,  if  they 
sign  a  petition  to  the  council  praying  for 
such  improvement,  they  would  pay  a  part  of 
the  assessment  of  such  other  abutters,  the 
contract  was  held  to  be  void  because  against 
public  policy  (HeOuire  v.  Smock,  42  Ind.  1) ; 
and  any  combination  whereby  a  few  individ- 
uals, by  the  payment  or  promise  of  a  consid- 
eration to  other  parties,  either  directly  or  in- 
directly, seek  to  influence  public  officials  in 
making  a  public  improvement  which  will 
inure  to  their  special  benefit,  is  a  fraud  in 
law  and  contrary  to  public  policy,  act^  ^^y 
contract  made  in  the  furtherance  of  such 
fraud,  is  void  {Howard  v.  Firtt  Indp.  Church  of 
Baltimore,  18  Md.  461 ;  Hatafidd  v.  Gulden,  7 
Watts.  162;  OU  v.  WiUiame,  12  La.  Ann.  219: 
Dexter^v.  Snout,  12  Gush.  694  ;  Powers  v.  Skin- 
uer,  84  Vt.  274 ;  FuUer  v.  Dams,  18  Pick.  472 ; 
Broum  v.  Brown,  34  Barb.  638 ;  Devlin  v.  Brady, 
82  Id.  618 ;  Harris  v.  Boofs  E^rs,  10  Id.  489). 
An  agreement  to  use  a  supposed  influenee 
with  a  street  commissioner  to  induce  him  to 
allow  a  doubtful  claim,  has  been  held  void 
for  the  same  reason  (JDeMa  v.  Bradg,  82  Barb. 


618).  And  an  agreement  between  two  rival 
bidders  at  the  letting  of  a  contract  for  public 
improvements  or  work,  to  share  equally 
the  prbfits,  no  matter  which  should  be  the 
successful  bidder,  has  been  held  contrary  to 
public  policy  and  void  (Atcheson  v.  Motion, 
43  N.  Y.  174). 

Where  a  man  holds  an  office  of  trust  or 
profit,  he  cannot  put  himself  in  an  antago- 
nistic position,  and  make  a  contract  advanta- 
geous to  himself  with  a  board  of  public  ser- 
vants or  officers  of  a  company,  of  which  board 
or  bodv  of  officers  he  is  a  member  '  and  should 
he  attempt  to  do  so,  the  contract  will  be 
clearly  against  public  policy  and  void  (JPichett 
V.  School  District,  etc.,  26  Wis.  661 ;  Oumberland 
Coal  Co.  V.  Sherman,  30  Barb.  663 ;  People  v. 
Township  Board  oJ^Overyssd,  11  Mich.  222  ; 
Aberdeen  Ry,  Co.  v.  Blatkie,  H.  L.) 

All  contracts  which  are  designed  to  enable 
a  man  to  shirk  his  duties  and  obligations  to 
the  government  under  which  he  lives,  are 
against  public  policy  and  void.  Thus  where  one 
man  gave  another  his  note  for  a  specified  sum 
in  consideration  that  he  should  secure  for  him 
a  substitute  to  serve  in  his  place*  in  case  the 
payee  should  be  drafted  to  do  duty  in  the 
army,  the  consideration  was  held  to  be  against 
public  policy,  and  the  contract  void  (O'lforro 
V.  Carpenter,  23  Mich.  410).  And  all  contracts 
which  have  a  tendency  to  promote  crime  are 
void.  Thus  in  a  suit  on  a  policy  upon 
a  risk  in  which  the  insured  had  no  in- 
terest, either  directly  or  indirectly,  it  was  held 
to  be  against  public  policy  and  void,  because 
of  the  inducement  it  held  out  for  the  com- 
mission of  crime  {Sadler's  Co.  v.  Badcock,  2 
Atk.  667  ;  Amory  v.  Gillman,  2  Mass.  1 ;  Adams 
V.  Pa.  Ins.  Co.,  1  Bawle.  107). 

Contracts  which  are  in  furtherance  of 
schemes  to  secure  money  from  the  United 
States  Treasury,  whether  upon  legal 
or  fictitious  claims,  are  prohibited  by 
by  statute  (10  U  S.  Statutes  at  Large, 
p.  170,  section  1).  Where  an  attorney 
contracted  tocoUect  a  claim  against  thp  United 
States  for  a  specified  per  cent,  of  the  claim,  it 
was  held  that  such  contract,  was  in  conttu- 
vention  of  the  statutes  (fe.  ciL)  to  prevent 
frauds  upon  the  treasury,  and  therefore  void 
{JofMS  V.  Blaeklidge,  9  Kas.  662).   All  contract! 
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of  a  like  character  are  also  void  {Marshall  v. 
B.  &  0.  Ry,  Co,,  16  How.  324;  CoquiUard, 
Admr.  v.  Bearsa,  21  Ind.  479 ;  Harris  v.  Roofs 
Ez'r9,  10  Barb.  493;  Bryan  v.  Reynolds,  5  Wis. 
200;  Frost  v.  Inhabitants  of  Belmont,  6  Allen 
162). 

Contracts  to  attempt  to  corrupt  or  influence 
public  officers  are  void,  because  against  public 
policy,  and  so  are  all  which  tend  to  obstruct 
a  correct  administration  of  government,  or  are 
calculated  to  induce  persons  to  use  their  in- 
fluence to  defeat  public  justice,  such  as  to 
procure  a  remission  of  a  forfeiture  (McGiWs 
Admr.  v.  Burnett,  7  J.  J.  Marsh.  640),  or  to 

secure- a  pardon   (Jbnea  v.   Bimey, ; 

Gomyn  on  Contr.  561),  or  a  mitigation  of  a 
convict's  sentence  {Buck  v.  First  Nat.  Bk.  Paw 
Pau7, 27  Mich.  293).  It  has  been  repeatedly 
decided  that  the  use  of  any  influence  other 
than  that  of  facts  and  arguments,  to  induce 
an  officer  to  act  in  such  a  case  is  illegal,  and 
a  promise  of  any  kind  of  compensation  or  re- 
muneration, is  void  {Pingry  v.  Washburn,  1 
Aiken.  264 ;  CUppenger  v.  Hepbaugh,  5  W.  &8. 
315;  Hai^ddy.  Gulden,!  Watts.  152;  Wood 
y.  McOofnn,  6  Dana,  366 ;  Sedgvdek  v.  Stanton, 
14  N.  Y.  289 ;  Frankfort  v.  Winterport,  54  Me. 
250;  Mcartin  v.  Wade,  37  Cal.  168). 

But  a  note  given  to  a  man  to  induce  him  to 
use  his  personal  influence  with  a  commanding 
officer  of  an  army  to  secure  his  interposition 
in  procuring  a  pardon  or  a  commutation  of  the 
sentence  of  death  passed  upon  a  man  con  victed 
of  being  a  guerrilla,  has  been  held  a  valid 
contract  on  the  ground  that  the  military  courts 
had  no  jurisdiction  of  the  case  (Thompson  v. 
Wharton,  7  Bush.  563). 

A  contract  by  a  prisoner  to  compensate  a 
jailor  for  services  which  the  law  requires  him 
to  perform,  is  void  {Trundkfs  Admr.  v.  Riley, 
17  B.  Mons.  396),  and  if  renewed  after  release 
from  prison  will  not  be  binding,  because  such 
subsequent  promise  can  not  make  a  prior  ille- 
gal or  void  contract  binding  (Kaye  v.  Dutton, 
TU.  &G),  for  it  is  well  settled  that  where  an 
agreement  is  invalid  because  of  the  unlawful- 
ness of  the  consideration,  any  subsequent 
promise  based  upon  it  is  void  {Bridge  Co.  v. 
Eline,  Bright  [Pa.]  320),  and  can  not  in 
any  way  vary  the  liability  on  the  original 
promise  {MUls  v.  Wyman,  3  Pick.  207 ;  Loomis 


V.  NewhaU,  15  lb.  159 ;  Dearborn  v.  Boumian,  3 
Mete.  155).  But  if  the  promise  be  for  extra 
services  from  those  unusually  rendered  and 
which  the  law  makes  it  the  duty  of  the  jailor 
to  render,  the  contract  will  be  binding  (Trun- 
die's  Admr.  v.  Riley,  17  B.  Mons.  40t). 

A  promise  by  a  third  person  to  reward  an 
officer  for  neglect  of  his  duty  to  the  advantage 
of  another  is  void  {Hodson  v.  WUkins,  7  Me. 
113;  Ayer  v.  Hutchins,  4  Mass.  370;  Churchill  y. 
Perkins,  5  Mass.  541 ;  Denny  v.  Lincoln,  Id.  385) 
even  though  by  such  neglect  the  officer  him- 
self becomes  liable  {Packard  v.  TisdaU,  50  Me. 
376).  But  where  a  note  is  given  to  an  officer 
in  consideration  that  he  forbore  to  make  a 
levy  upon  goods  of  a  third  person,  against 
whom  he  has  an  execution,  it  has  been  held 
that  the  consideration  is  sufficient  and  the 
contract  binding  {Foster  v.  Clark,  19  Mass.  329; 
ShortwM  V.  Hamblin,  23  Miss.  156;  Randk  v. 
Harris,  6  Yerg.  509). 

All  contracts  in  violation  of  morality  are 
said  to  be  void  (Story  on  Cont.  Sec.  670) ;  and 
when  an  obligation  grows  out  of  or  is  con- 
nected with  an  unlawful  or  immoral  act,  it  is 
not  binding  (  Toler  v.  Armstrong,  4  Wash.  297 ; 
11  Wheat.  258 ;  Dumont  v.  Dufore,  27  Ind.  263 ; 
Merrick  v.  Trustees  etc.,  8  Gill  59 ;  Fimythe  v. 
State,  6  Ohio  21 ;  Bran's  app.  55  Pa.  St.  294). 
Thus  all  contracts  tending  to  foster  or  encour- 
age prostitution  are  void;  such  as  leasing  a 
house  for  that  purpose  (Story,  Sec.  671),  fQ^ 
nishing  food  and  clothing  to  prostitutes 
(Mackbee  v.  Gr^JUh,  2  Granch  C.  Ct.  336).  But 
when  it  is  not  the  contract  that  such  clothes 
are  to  be  paid  for  out  of  the  proceeds  of  pros- 
titution, a  recovery  can  be  had  {Hubbard  v. 
Moore,  24  La.  Ann.  591). 

No  recovery  can  be  had  on  a  contract  for  il- 
licit intercourse,  past  or  future  {Walker  v.  Qreg- 
ory,  36  Ala.  180;  Winnebinner  v.  Weiei^er,  3  T. 
B.  Mons.  35;  Sherman  v.  Barrett,  1  McMuU 
201) ;  but  where  the  illicit  ititercourse  or  con- 
cubinage  is  not  the  motive  of  the  association, 
or  the  consideration  of  the  agreement,  bat 
merely  incidental  thereto,  the  contract  will  be 
valid  {Vievs  v.  Brickie,  8  M.  7;  P^euilhet  y. 
Hautho,  23  La.  Ann.  294).  A  promise  to  marry 
on  condition  of  illicit  intercourse  is  void 
{Baldy  v.  Stratton,  11  Pa.  St.  316). 

All  contracts  made  on  Sunday  are  void  {Myer* 
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v.  Meinrath,  101  Mass.  366 ;  S.  C.  3  Am.  Rep. 
368,  vide  note  on  p.  371  et  aeq,) ;  particularly  in 
those  states  where  the  statute  prohibits  all 
work  on  that  day  except  works  of  necessity  or 
charity  {PlauUd  v.  Palmer^  63  Me.  576 ;  Meader 
V.  WhiU,  66  Id.  90 ;  Mace  v.  Putnam,  71  Id.  238  ; 
Paitee  v.  Gredy,  13  Met.  284) ;  but  it  must  be 
made  to  appear  that  the  party  seeking  to  en- 
force the  contract  had  some  active  agency  in 
consumating  it  (Sargeant  v.  BuUa,  21  Vt.  99). 
Under  such  a  statute,  the  loaning  of  money 
on  Sunday  is  illegal  and  cannot  be  recovered 
(Froewert  v.  Decker,  [Wis.]  9  Am.  L.  Rec.  562) ; 
and  if  chattels  be  sold  on  that  day  the  price 
thereof  cannot  be  recovered  (Iiadd  v.  Rogers,  11 
Allen  209). 

An(f  it  has  been  held  that  no  action  can  be 
maintained  for  fraud  in  a  horse  trade  made 
on  Sunday  (^Robeson  v.  French,  12  Met.  24) ;  or 
for  the  hire  of  a  horse  let  to  be  driven  on  a 
pleasure  trip  on  Sunday  (Grigg  v.  Wyman,  4 
Cush.  322;  Whdden  v.  ChappeU,  8  R.  I.'  230; 
BerriU  v.  Smiih,  2  Miles  402 ;  Parker  v.  Latner 
60  Me.  528).)  But  where  property  is  converted 
or  injured  after  the  termination  of  the  bail- 
ment, or  in  violation  of  the  illegal  contract  of 
bailment,  it  has  been  held  that  a  recovery 
may  be  had  (  Woodman  v.  Hvltbard,  6  Fost.  67 ; 
Morion  v.  Qlaeter,  46  Me.  520)  ;  for  it  is  well 
settled  that  the  unlawful  acting  of  the  owner 
of  property  in  reference  thereto,  will  not  be  a 
bar  to  a  suit  by  him  against  one  who  wrong- 
fully converts  or  improperly  uses  it,  unless 
such  illegal  acting  contributes  thereto  (Ownr 
mings  v.  PerJiam,  1  Mete.  556 ;  Ewings  v.  Walker, 
9  Gray  95):  The  better*  doctrine  however, 
seems  to  be  that  there  can  be*  a  recovery  on  a 
contract  of  hire  made  on  Sunday  {Hall  v.  Cor- 
eoran,  107  Mass.  251 ;  Froit  v.  Plum,  40  Conn. 


It  has  also  been  held  that  a  person  traveling 
om  Sunday,  either  from  necessity  or  charity, 
and  is  injured  while  so  doing  by  a  defect  in 
the  highway,  that  he  can  not  maintain  an 
action  for  damages  for  such  injuries  against 
those  charged  with  the  repair  and  mainte- 
nance of  such  highway  {Boeworth  v.  Swaneey,  10 
Mete.  363;  Jtmee  v.  Andover,  10  Allen  18; 
Hinckley  v.  Penobdcot,  42  Me.  90)  ;  or  against  a 
street  railway  company  for  an  injury  occa- 
sioned by  the  negligence  of  its  servants,  sus- 


tained while  riding  on  their  cars  on  Sunday 
(StaiUon  V.  Metropolitan  Ry,  Co,  14  Allen  18). 
But  in  Ohio  this  doctrine  does  not  prevail,  for 
here  a  man  may  legally  go  pleasure  riding  on 
Sund^.y  {Nojgle  v.  Brown,  Zl  Ohio  St.  7),  and 
will  be  liable  on  a  contract  made  on  that  day 
for  such  purpose.  It  has  been  h6ld  in  this 
state  that  the  service  of  a  summons  made  on 
Sunday  is  good,  (Stapleton  v.  Reynolds^  5  Am. 
L.  Rec.  242). 

Contracts  in  restraint  of  trade  are  void  {Ho- 
mer V.  Graves,  7  Bing.  744;  Wright  v.  Ryder, 
36  Cal.  367 ;  iMore  v.  Bonnet,  40  Id.  251 ;  Calla- 
han V.  Donnolly,  45  Id.  152.  The  sale  of  a  busi- 
ness or  profession  with  a  covenant  to  quit 
business  in  that  locality,  may  or  may  not  be  in 
restraint  of  trade  according  to  circumstances. 

THE  C.  C.  C.  Ain)  I.  SAHSOAD  CO.  ▼.  VSWBSAVDBB 
Railboai>—Cattlx-Ouabds— Construction  of 

Statute. 
{Ohio  Supreme  Cburt  Commiseion.    April  24, 1S88.) 

1.  The  act  of  April  18,  1874,  (71  O.  L.  85>  impoveB 
apon  a  railroad  company  the  daty  of  coDStructing 
and  maintaiDiuff  necessary  cattle-guards  wherever  ita 
road  crosses  a  nighway.  This  statute  may  be  con* 
strued  as  allowing  exceptions  required  by  pablio  ne- 
cessity and  convenience,  and  the  proper  use  of  a  sta- 
tion yard  by  the  company. 

2.  When  the  company  Is  relieved  from  the  statutory 
requirement,  for  the  above  reasons,  it  is  its  duty  to 
construct  and  maintain  cattle-guards  across  its  road- 
way and  grounds  at  the  first  points  from  the  high- 
way, which  wUl  not  interfere  with  the  necessities  and 
convenience  of  the  public  and  the  company. 

3.  Whether  this  has  been  done  is  a  question  to  be 
submitted  to  the  jury  in  an  action  agamst  the  com- 
pany for  damages. 

Error  to  the  District  Court  of  Butler  County. 
Thomas  Milliken  for  plaintiiBf  in  error. 
McKemy  A  Andrews  for  defendant  in  error. 
Nash,  J. 

The  plaintiiBf  in  error,  UQpn  the  fifteenth  of 
Novemoer,  1877,  owned  and  operated  a  railroad 
which  extended  from  the  north  to  the  south 
across  a  highway,  from  Monroe  to  Lesouders- 
ville.  There  were  no  cattle-guards  or  other 
protection  at  the  crossing  of  said  railroad 
on  the  public  highway.  For  a  distance  of 
twenty-one  hundred  feet  north  of  said  high- 
way, and  for  a  less  distance  south  thereof, 
the  said  railroad  and  the  grounds  on  either 
side  thereof  were  used  by  said  railroad 
company  for  a  depot  ancl  station  yard, 
called  '*  Monroe  Station."  tn  said  yard, 
besides  the  main  track,  ther9  were,  north  of 
the  highway,  a  depot  building  and  two  side 
I  tracks,  which  side  tracks  extended  across  and 
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to  a  considerable  distance  south  of  the  high- 
way. Said  yard  was  necessarily  uninclosed 
at  the  crossing  of  the  highway.  It  was  nec- 
essary for  the  public  as  well  as  the  railroad 
company/Jn  using  said  yard,  'n  getting  to 
and  from  the  depot  buildings,  n  loading  and 
unloading  c^rs,  anl  in  usii.g  the  side  tracks, 
that  the  yard  at  the  crossing  of  the  highway, 
should  be  open  and  unobst.ucced  uy  fences, 
cattle-guards,  or  other  protections.  The  first 
cattle-guard  north  of  the  highway  was  located 
twenty-one  hundred  feet  thereiVom,  and  an- 
swerea  the  double  purpose  ^f  a  cattV^uard 
and  culvert.  The  longest  swit'^h  or  side  track 
joined  the  main  track  four  hundred  and  fifty 
feet  south  of  the  cattle-guard  and  culvert. 

Upon  the  question  as  to  whether  all  this 
four  hundred  and  fifty  feet  was  necessary  for 
the  railroad  in  the  use  of  its  side  track  and 
switch  with  safety  to  its  employes,  the  evi- 
idence  was  conflicting. 

Between  five  and  six  o'clock,  on  the  morn- 
ing of  the  thirteenth  of  November,  1877,  four 
horses,  belonging  to  the  defendant  in  error, 
on  account  of  the  absence  of  cattle-guards  or 
other  protection  at  the  point  where  said  rail- 
road crossed  the  highway,  entered  upon  said 
depot  grounds  and  wanaered  north,  through 
the  same,  to  a  point  at  or  near  the  cattle- 
^ard.  Here  three  were  killed  and  one  in- 
jured by  a  locomotive  and  train  belonging  to 
the  railroad  company  and  approaching  from 
the  north.  Said  horses  were  not  permitted 
by  defendant  in  error  to  run  at  large  and  had 
escaped  from  their  enclosure  during  the  night 
without  fault  upon  his  part. 

It  was  a  duty  enjoined  upon  the  railroad 
company  by  the  act  of  April  18,  1874,  [71  O. 
L.  86.]  to  construct  and  maintain  necessary 
cattle-guards  at  the  point  where  its  railroad 
crossed  the  highway.  It  was  relieved  from 
the  obligation  to  perform  this  duty,  only  on 
the  theory  that  the  necessities  of  tne  public, 
of  the  employes  of  the  railroad  company  and 
of  the  company  required  that  tne  depot 
grounds  and  yard  at  the  crossing  of  the  high- 
way should  remain  open  and  unobstructed. 
Having  been  thus  relieved  from  ^placing  cat- 
tle-guards at  the  crossing  it  was  the  duty  of 
the  railroad  company  to  construct  andmaintain 
a  cattle-^uard  at  tie  first  point  north  there- 
from, which  would  not  interfere  with  the  ne- 
cessities of  the  public,  the  eniployes  of  the 
company  and  tlie  company.  There  having 
been  conflicting  evidence  as  to  whether  this 
had  been  done,  it  was  not  error  in  the  court 
below  to  submit  this  question  of  fact  to  the 
jury.  The  form  in  which  the  trial  court  j)ut 
this  question  to  the  iury  certainly  did  no  in- 
justice to  the  railroadf  company. 

Judgment  affirmed. 

[To  appear  in  40  Ohio  St.] 


i 


TEB  VBWABX  COAL  COMPACT  t.  VPSOV  ST  AL 
Maucious  Suit— MxAsuRE  of  Dakage— Pbobabu 

PSOFTTB. 

( Ohio  aupreme  Oouri  CbmmiMJem.    April  24, 1B88.) 

The  N.  C.  Co.,  a  oorporation,  with  malice  and  with- 
out probable  eaase,  sued  U.  and  otberSy  in  a  civil  action 
and  by  an  order  of  injanction  made  on  Its  exparU 
application,  prevonted  U.  et  al.  from  entering  upon 
and  enjoying  their  property,  and  also  from  prooeea- 
tlng  a  profitable  bnstnem. 'After  a  year  had  pawed 
the  N.  C.  Co.*  dismiaaed  its  action.  U.  et  al.  there- 
upon sned'tbe  comnany,  claiming  damages  for  said 
malicious  prosecution. 

Held: 

1.  They  can  maintain  the  action. 

2.  The  measure  of  the  damages  is  the  Taloe  of  the 
right  of  U.  et  al.  to  possess  their  property  snd 
prosecute  their  business  during  said  penod  of  caster 
and  suspension :  t.  e.  the  value  of  the  use  of  the  prop- 
erty, In  the  business,  during  that  time. 

8.  The  quantity  and  quality  of  the  coal  there  snd 
then  minable;  the  expense  required  to  put  and  keep 
the  mines  In  operation ;  the  nature  and  extent  of  tM 
facilities  for  transporting  the  coal  to  market ;  the 
extent  ofthe  demand  for  such  coal ;  the  cost  of  placing 
the  coal  in  market  and  its  market  price ;  the  relation 
of  the  parcel  of  the  land  in  question  to  other  mining 
properties  of  U.  et  aL,  are  all  facts  that  naturallj 
and  materially  affected  the  value  of  the  use  in  ques- 
tion. 
4.  Although  these  Ikcts  include  the  element  ol 
rofit  upon  possible  sales  of  ooal,  it  was  proper  for  the 
ury  to  consider  them  :  not  treatins  said  element  at 
tself  a  measure  of  the  damages,  but  as  one  of  the 
facts  affecting  the  value  of  the  use  taken  from  T7. 
etaL 

Error  to  the  District  Court  of  Licking 
County. 

On  the  fifteenth  day  of  May,  1869,  an  in- 
strument was  executed,  of  which  the  follow- 
ing Js  a  copy: 

^^ Articles  of  Agreement^  made  and  entered 
into  this  fifteenth  (15^  day  of  May,  A.  D. 
1869,  by  and  between  Jonas  Garrett,  of  Perry 
County' Ohio,  part  of  the  first  part,  and  S. 
Welsh  Beall,  of  Miami  County,  Ohio,  and  S. 
Baird,  of  Zanesville,  part  of  second  part. 

''  WUnesBeth,  That  the  said  part  of  the  first 
part  agree  to  sell  and.  convey  all  'the  stone 
coal  that  are  or  may  underlie  the  following 
described  tract  or  lot  of  land,  situated  in  the 
Township  of  Salt  Lick,  County  of  Perry,  and 
State  of  Ohio,  and  bounded  farm  on  which 
Jonas  Garrett  resides,  bounded  as  follows :  On 
the  north  by  lands  of  A.  Yager,  on  the  east 
by  lands  of  J .  Yager,  on  the  south  by  lands  of  C. 
Shellhammer,  on  the  west  by  lands  of  Robert 
A  Co.,  containing  sixty-six  acres,  more  or  lesi, 
also  twenty-three  acres  bounded  as  follows: 
On  the  north-east  by  lands  of  H!.  &  J.  Welsh, 
on  the  south  by  lands  of  B.  Gordon,  on  the 
west  by  lands  of  S.  Marshall;  also  thirty 
acres,  lx)unded  as  follows:  On  the  north  by 
lands  of  John  WoodruiBf,  east  by  lands  of 
Henry  Hazelton,  Jr.,  south  by  lands  fA  T. 
Barns  and  J.  R.  West,  west  by  lands  of  Mrs. 
Lucinda  Plummer,  in  all,  one  hundred  and 
nineteen  acres,  more  or  less,  excepting  three 
acres  about  permanent  buildings. 
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"And  also  srant  the  exclusive  right  of  to 
test,  open  ana  remove  said  coal,  and  further 
grant  the  right  to  construct  railroads,  and 
underground  entries,  all  necessary  building 
and  fixtures  to  facilitate  the  mining  and  re- 
moving of  said  coal.  And  the  party  of  the 
second  part  further  agrees  to  construct,  or 
assist  in  constructing,  a  railroad  from  or  near 
Straitsville,  Perry  County,  Ohio,  connecting 
with  the  Columbus  &  Hocking  Valley  Rail- 
road, or  any  other  railroad  that  the  party  of 
the  second  part  chooses  to  connect  with,  and 
should  the  party  of  the  second  part  fail  to 
comply  witn  conditions  within  two  years 
from  this  date,  then  this  contract  to  be  void. 
And  it  is  agreed  by  the  party  of  the  second 

Sart,  that  they  will,  within  three  years  from 
ate  of  this  contract,  test  the  said  lands  by 
drilling  or  otherwise ;  and  if  in  case  there 
should  oe  discovered  a  ininable  vein  or  basin 
of  stone  coal  of  sufficient  quantity  to  justify 
the  oj)ening  and  mining  of  said  coal,  in  the 
opinion  of  the  said  party  of  the  second  part, 
then  they  agree  to  mine  out  said  coal,  ana  pay 
the  following  rate  per  ton  for  all  coal  minea 
on  said  premises,  to-wit :  Ten  cents  for  each 
ton  of  twenty-two  hundred  and  forty  pounds 
of  merchantable  coal,  the  payments  to  be 
made  and  continue  in  the  following  manner, 
to-wit:  Payment  in  hand  one  dollar  in  a  rev- 
enue stamp,  and  signing  and  sealing  of  this 
contract  is  an  acknowledgement  of  receipt 
thereof. 

^This  contract  subject  to  all  other  contracts 
now  on  record,  otherwise  to  remain  in  full 
force. 

*'A11  money  due  for  coal  mined  shall  be  paid 
for  in  thirty  days,  on  the  premises. 

''It  is  also  agreed,  that  all  coal  mined  on 
said  preniises  is  to  be  accurately  weighed  on 
the  premises,  and  the  weight  to  be  kept  in  a 
book,  which  shall  at  all  reasonable  times  be 
open  for  inspection  of  the  said  first  part;  and 
it  is  further  agreed  that  the  said  part  of  the 
second  part  is  to  have  the  privilege  of  using 
the  said  railroads,  underground  entries,  builif 
ings  and  fixtures,  for  the  purpose  of  minins 
and  renaoving  coal,  and  from  other  lands,  and 
after  said  mine  became  exhausted  or  unmin- 
able,  that  thev  may  continue  the  use  of  said 
railroads,  underground  entries,  buildings  and 
fixtures,  by  paying  the  part  of  tho  first  pari, 
the  sum  to  be  a  reasonable  compensation,  they 
may  use  them  for  the  purpose  Oi  transporting 
coal.  All  money  due  unaer  this  contract  to 
be  paid  or  received  in  bank'.ole  funds  of  the 
State  of  Ohio. 

"And  we,  the  parties,  by  signing  and  seal- 
ing this  contract,  bind  ourselves,  our  heirs, 
our  assigns,  and  legal  representatives,  to 
strictly  adhere  to  the  several  covenants  and 
agreements  of  this  contract,  as  witness  our 
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hands  and    seals,    the  day    and  year  above 

written. 

r        Intennal        ^   Jonas  Garrett.  Fssal. 

<  Revenue  Stamp,  V  S.Welch  Beall. 

(     Fifty  Cents.     )    8.  Baird. 

•  ^*  Signed,  sealed   and  delivered  in  the  pres- 
ence of 

Thomas  Young, 

S.  McGlFFIN, 

WUne88e8  far  J,  Garrett. 
Thomas  Young, 
Hilda  West, 

Witnesses  for  BeaU  it  BairdL 

"  THE  STATE  OF  OHIO, 

County  of  Perry, 

Township  of  Salt  Lick, 

"  On  this  fifteenth  day  of  May,  A,  D.  1869, 
before  me,  a  Justice  of  the  Peace  in  and  for 
said  County  and  State,  personally  come  Jonas 
Garrett,  S.  W.  Beall  and  S.  Beard,  above 
named,  who  severally  acknowledged  the  sign- 
ing, sealing  and  acknowledgment  of  the 
foregoing  instrument  to  be  their  free,  volun- 
tary act  and  deed  for  the  uses  and  purposes 
therein  mentioned,  they  are  still  satisfied 
therewith,  and  desire  that  the  same  may  be 
recorded  as  such.  Thomas  Young,  J.  P. 

"Received  May  18,  1869,  recorded  May  26, 
1869. 

W.  G.  BucKNER,  Recorder  Perry  County" 

On  July  1,  1869,  Beall  and  Baird,  by  deed, 
assigned  and  transferred,  all  *'  the  property 
and  rights  of  property,  interests,  powers  and 
possessions  of  every  kind  therein  conveyed  to 
them  to  the  Straitsville  Coal  and  Iron  Com- 
pany, an  Ohio  corporation.  On  April  15, 1872,. 
this  corporation  sold  and  conveyed  to  J.  W 
Upson,  as  trustee,  for  himself  and  others  "  all 
the  rights  mentioned  "  in  said  paper  of  May 
15, 1869,  to  the  twenty-three  acres  "  described 
in  said  contract." 

The  Straitsville  Coal  and  Iron  Company, 
during  the  year  1870,  subscribed  and  paid 
140,000  to  help  build  the  branch  railroad, 
from  the  Hocking  Valley  Railway,  at  Logan, 
to  a  point  at,  or  near,  New  Straitsville ;  which 
point  was  as  near  to  Straitsville  as  it  was 
practicable  to  construct  a  railroad.  Prior  to 
February,  1872,  said  company  made  tests  for 
coal  on  the  twenty-three  acre  tract  and  found 
"  there  was  a  remarkable  vein  of  coal  on  that 
land." 

Upson  and  his  associates  in  March,  1872,  by 
arrangement  with  the  Straitsville  Company, 
entered  upon  the  land,  and  expended  much 
money  in  drivine  entries  into  the  coalj  in 
constructing  a  railway  leading  from,  the  New- 
ark and  Shawnee  Railroad  towards  iaid  land ; 
and  in  making  other  stpuctures  necessary  for 
the  business  of  mining  and  transporting  coal 
on  and  from  said  land.    By  July  27,  1872, 
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their  work  had  made  such  progress  that,  if 
not  interrupted,  they  would  nave  been  residy 
tp  ship  coal  about  the  middle  of  the  Septem- 
ber following.  Upson  et  al.  were  pressing 
work  and  arrangements,  purposing,  during 
the  fall  and  succeeding  seasons,  an  active  pros^ 
ecution  of  the  business  of  mining,  shipping 
and  selling  coal. 

On  October  27, 1871,  Garrett,  who  still  owned 
the  fee  of  said  land,  conveyed  it  by  deed  to 
one  Brown. 

On  July  26,1872,  the  Newark  Coal  Company, 
having  actual  notice  of  Upson's  title,  posses- 
sion, work  and  expenditure,  took  a  deed  for 
the  twenty-three  acre  tract  from  Brown,  who 
expressly  excepted  from  his  warranty  oi  title 
all  claims  arising  under  the  instrument  of 
Mav  15,  1869,  already  herein  quoted. 

The  next  night,  said  Newark  Company,  by 
force,  seized  the  land,  ejected  Upson  and  his 
employes,  and  held  armed  possession  until  the 
company  had  begun  a  civil  action  in  Perry 
Common  Pleas  against  Upson  and  his  asso- 
ciates and,on  an  ex  parte  application,  obtained 
an  order  of  iniunction,  whereby  it  prevented 
all  the  defendants  in  said  action  from  re-en- 
tering said  land  and  from  mining  coal  thereon 
and  transporting  it  therefrom.  On  trial  in 
the  common  pleas  a  judgment  of  dismissal 
was  rendered,  from  which  the  coal  comp(iny 
appealed,  but,  after  perfecting  the  appeal,  vol- 
untarily dismissed  their  action  on  August  27, 
1873. 

On  January  30, 1874,  Upson  and  his  associates 
began  a  civil  action  in  Licking  County  Com- 
mon Pleas  against  the  Newark  Coal  Company. 
Their  petition  contained  two  causes  of  action : 
the  first  charging  the  trespassesof  July  twenty- 
seventh,  and  following  days ;  while  the  second 
charged  that  the  prosecution  of  the  injunction 
suit  was  with  malice  and  without  probable 
cause.  Each  count  fully  set  out  the  wrongful 
interference  with  the  property  rights  of  the 
plaintiffs,  and  that  they  hsul  thereby  been  pre- 
vented from  prosecuting  their  lawful  business 
from  July  27, 1872,  until  August  27, 1873,  to 
their  great  damage,  all  in  due  form  of  law. 
Issues  of  fact  were  joined. 

At  trial  the  jury  found  for  the  plaintifib,  as- 
sessing their  damases  at  $15,000.  On  a  mo- 
tion for  a  new  trial  the  court  thought  the 
damages  excessive,  but  as  a  remittitur  of  $6,000 
was  entered  by  the  plaintifis,  it  overruled  the 
motion  and  gave  judgment  in  favor  of  the 
plaintiffs  and  against  the-  Newark  Ct>rtl  Com- 
pany for  $9,000  and  costs.  A' bill  of  excep- 
tions embodying  all  the  evidence  was  taken. 
The  district  court  affirmed  the  common  pleas 
judgment.  The  case  is  here  on  error  from  the 
district  court.  So  many  of  the  alleged  errors 
as  we  deem  proper  for  report,  are  indicated  by 
questions  in' the  opinion. 


Granger,  C.  J. 

1.  What  right,  or  estate,  in  the  twenty-three 
acre  tract,  if  any,  was  vested  in  Upson  and  his 
asso^ates  at  the  time  of  the  ouster  ? 

A  careful  examination  of  the  instrument 
executed  by.  Garrett,  Beall  and  Baird,  on  May 
15,  1869.  leaves  the  mind  satisfied  that  the 
parties  aid  not  contemplate  the  future  execu- 
tion of  any  other  conveyance  by  Garrett;  that, 
as  they  understood  it,  "beall  and  Baird  were, 
by  the  delivery  of  that  paper,  vested  with  all 
tlie  estate  and  title  in  said  premises  that  Gar- 
rett intended  to  sell  to  them,  or  that  they  in- 
tended to  buy  of  him.  It  is  true  the  words 
"  agreement,"  "  agrees  to  sell  and  convey," 
** contract"  and  the  like,  are  used.  But  so 
also  are  the  words  *^  and  also  grant  the  exclu- 
sive  right  to  test,  open  and  remove  said  coal;" 
so,  also,  they  sign,  seal  and  acknowledge  it, 
precisely  as  if  it  were  a  deed  of  conveyance, 
"  and  desire  that  the  same  may  be  recorded  as 
such."  It  is  a  well  settled  rule  that  the  plain 
purport  and  purpose  of  an  instrument,  as  a 
^hole,  shoula  control  the  ordinary  meaning  of 
particular  words,  so  far  as  U)  make  them  con- 
form to  that  purport  and  purpose. 

We  think  that  the  title  to  the  minableooal, 
with  full  right  to  enter  and  remove  it,  passed 
to  Beall  and  Baird:  that  under  the  express 
words  of  the  final  clause  of  the  deed  of  Alay 
15, 1869,  their  assigns  fully  succeeded  to  their 
rights ;  and,  that  as^  the  tracts  of  land  were 
several,  and  the  coal  easily  capable  of  subdi- 
vision, the  conveyance  to  Upson  was  valid. 

2.  Did  the  grantees  fulfill  tne  conditions  on 
which  the  continuance  of  the  interest,  or 
rights  granted  depended? 

Garrett  named  "  at  or  near  Straitsville  "  for 
one  end  of  the  railroad  to  be  aided.  The  other 
end  might  connect  with  the  Hocking  Valley 
Railway,  or  such  other  railway  as  the  erantees 
should  prefer.  The  grantees  did,  ^?itnin  the 
two  ^ears,  aid  a  railway,  that  began  as  near  to 
Straitsville  as  practicable,  and  connected  with 
the  Hocking  Valley.  This  fulfilled  the  con- 
dition. We  think  the  performance  of  the 
condition  as  to  '^  testing  "  for  coal  is  not  se- 
riously denied.  Hence,  on  July  27, 1872,  Up- 
son was  in  rightful  possession  as  lawful  owner 
of  the  coal,  for  himself  and  his  a8S0ciatefl|^  with 
full  ri^ht  to  prosecute  the  business  of  mining, 
removing  and  selling  the  coal. 

3.  Was  the  second  cause  of  action  a  good 
one? 

It  ma}-  now  be  consider-ed  the  approved  doc- 
trine, that,  an  action  for  the  malicious  prose- 
cution of  a  civil  suit  may  be  maintained, 
whenever,  by  virtue  of  any  order,  or  writ,  is- 
sued in  the  malicious  suit,  the  defendant  in 
that  suit  has  been  deprived  of  his  personal 
liberty,  or  of  the  possession,  use  or  enjoyment, 
of  property  of  value.    The  name,  or  form  of 
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the  writ,  or  process,  is  immaterial.  It  may  be 
aa  order  of  arrest,  or  of  attachment,  or  of  in- 
junction. 

The  inalicious  prosecutor  cannot  shield  him- 
self behind  the  interlocutory  order  of  the  judge, 
based  upon  his  own  malicious,  ex  parte  appli- 
cation and  affidavit. 

4.  By  what  rule  should  the  damages  be  as- 
sessed? 

There  being  in  this  case  no  market  value  of 
the  rights  taken  from  Upson  and  his  associ- 
ates, the  only  practicable  rule,  for  settling 
value,  is  to  follow  the  ordinary  common  sense 
practice  of  business  men.    Make  known  to  the 
body  charged  with  the  assessment,  as  fully  as 
legal  evidence  can  do  it,  all  the  facts  that  nat- 
urally, and  materially,  affect  the  value  of  the 
use  of  the  riehts  of  which  the  plaintiffs  below 
are  wrongfufly  deprived.    These  facts  neces- 
sarily include  the  location,  thickness,  quan- 
tity and  value  of  the  coal  that  was  minable 
there  and  then  ;  the  facilities  for  transporting 
that  coal  to  a  market ;  the  nature  and  extent 
of  the  demand  for  that  coal ;  the  total  expense 
of  placing  it  in  the  market  (this  included  also 
all  preliminary  expenditures) ;  the  competi- 
tion with  which  they  must  contend ;  the  con- 
tingencies in  the  demand  and  supply  of  labor; 
the  relation  of  the  twenty-three  acres  to  other 
mining  lands  of  Upson  and   his  associates, 
for  which  they  could  use  part,  or  all,  of  the 
same  approaches.;  the  total  cost  of  the  coal  to 
them,  and  the  prices  for  which  it  was  salable 
during  the  period  of  the  suspension :  all  these 
are  facts  naturally  affecting  the  value  of  the 
right  to  prosecute  that  business  with  that  coal, 
at  and  from  that  place,  during  that  time.    No 
one  of  them  is  by  itself  a  measure  of  the  value. 
Considered  toRether— fK)me  of  them  add  to — 
others  subtract  from  the   value;   and  then, 
after  such  a  view,  1%  common  sense  judgment 
again  subtracts  a  percentage  for  the  contin- 
gencies that  are  ever  presenting  themselves 
m  the  affiiirs  of  men. 

Within  these  facts  thus  stated  is  the  ele- 
ment of  "  profit  on  possible  sales  of  coal,"  i  e, 
the  difference  between  the  cost  of  it  and  its 
market  nrice.  But  it  is  there  not  as  a  meas- 
ure of  value ;  not  in  order  to  be  allowed  by  the 
jury  "  as  profits,"  but  to  be  treated  as  one  of  a 
mass  of  facts  that  throw  light  upon  the  value 
of  the  use  of  the  rights  taken  from  Upson,  all 
which  the  jurors  ought  to  have  known  and 
considered  when  computing  the  damages.  As 
we  understand  the  charge  to  the  jury,  it  in- 
structed them  to  ascertain  the  value  of  the  use 
in  question  by  considering  the  evidence  bear- 
ing upon  the  classes  of  facts  hereinbefore  enu- 
merated. Inasmuch  as  it  was  the  duty  of  the 
jury  to  consider  the  element  of  profits  in  the 
manner  above  described  the  judge  did  not  err 
when  he  omitted  to  charge  as  the  defense  be- 


low desired.  Upon'^the  remaining  alleged  er- 
rors complainea  of  in  the  record,  we  hold 
against  the  plaintiff  in  error  upon  established 
rules  of  law  and  practice,  and  tnerefore  with- 
out naming  them,  we  affirm  the  judgment  of 
the  district  court. 

Judgment  accordingly. 

[To  appear  in  40  Ohio  St.] 


♦  ♦  ♦ 


SAILWAT  CO.  T.  HOWABD. 

RAHiBOAD— Fence— NBGLBcrr  by  Company. 

{Ohio  Supreme  Ocmrt  OommUsion,    April  24, 1888.) 

Where  animals  that  are  breachy  or  unruly  escape 
from  an  inclosed  field  into  another  field  (of  the  same 
farm)  wliioh  abuts  on  a  railroad,  and  between  which 
and  the  raUroad  the  railroad  company  has  neglected  to 
construct  a  fence  as  required  by  tne  statute,  and  while 
straying  upon  the  railroad  track  are  killed  or  injured 
by  a  passing  train,  their  owner  may  recover  from  the 
company  for  the  loss  or  injury,  provided,  the  animals 
were  at  large  without  his  fault,  and  he  has  used  that 
reasonable  care  and  precaution  in  restraining  them 
which  a  prudent  and  cautious  man  would  use  ^ho 
had  knowledge  of  their  breachy  or  unruly  character. 

Error   to   the    District    Court    of  Clinton 
Connty. 
John  S.  Brasee  for  plaintiff  in  error. 

J.  B.  Allen  for  defendant  in  error. 

DiCKMAN,  J. 

The  defendant  in  error  was  the  owner  of  a 
mare  and  a  horse,  which  on  the  night  of  July 
2,  1876,  escaped  from  an  inclosed  field  into 
another  field  (of  the  same  farm^  which  abutted 
on  the  railroad  of  the  plaintiiBf  in  error,  and 
between  which  and  the  railroad  there  was  not 
a  fence.  From  this  field  the  animals  strayed 
upon  the  railroad  track,  and  the  mare  V^as 
killed,  and  the  horse  iniured  by  a  passing 
train.  Suit  was  brought  By  the  owner  of  the 
animals  to  recover  for  the  injuries  alleged  to 
have  been  caused  by  the  negligence  of  the 
company  in  not  constructing  a  fence  along 
the  side  of  its  track  next  to  the  farm,  and  in 
the  management  of  one  of  its  trains.  A  ver- 
dict was  returned  for  the  plaintiiBf;  the  de- 
fendant filed  a  motion  for  a  new  trial  on  the 
{ground  that  the  verdict  was  against  the  mani- 
est  weight  of  the  evidence,  which  motion  was 
overruled.  To  the  overruling  of  such  motion 
the  defendant'  excepted,  and  judgment  was 
entered  on  the  verdict.  Upon  petition  in  er- 
ror in  the  district  court,  the  judgment  of  the 
court  of  common  pleas  was  amrmed ;  and  the 
plaintiiBf  in  error  now  asks  that  said  judgment 
of  the  district  court  and  court  of  common 
pleas  may  be  reversed. 

It  was  admitted  by  the  plaintiff  on  the  trial 
in  the  court  of  common  pleas,  "  that  there 
was  no  negligence  in  the  running  of  the  train, 
unconnected  with  the  fact  that  the  railroad 
was  not  fenced."  To  meet  the  presumption  of 
negligence  from  not  fencing  its  tracx,  it  is 
contended  by  the  plaintiff  in  error,  that  there 
was  evidence  on  the  trial  before  the  jury  sufi- 
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cient  to  prove,  that  the  mare  killed  was 
breach y,  and  that  the  owner  had  knowledge  of 
that  fact,  and  was  therefore  bound  to  restrain 
her  under  all  circumstances  within  the  inclos- 
ure  from  which  she  escaped,  and  having  failed 
to  do  so,  could  not,  bv  reason  of  contriDutory 
negligence,  recover  from  the  companv.  By 
the  act  of  April  18,  18^4  (71  Ohio  L.  §5  §  1 ; 
Rev.  Stat  §  3324)  the  railroad  companv  was 
required  to  construct  a  good  and  sufiEicient 
fence  ''to  turn  stock"  along  the  lice  of  the 
road  on  both  sides  thereof,  and  is  made  liable 
for  all  damages  sustained  to  property  in  anv 
manner  by  reason  of  the  want  of  any  such 
fence.  The  term  "  stock  "  we  are  of  opinion, 
should  not  be  limited  to  embrace  only  such 
animals  as  are  not  breachy  or  unruly,  although 
in  restraining  them,  the  owner  may  find  it 
necessary  to  be  more  careful  than  in  restrain- 
ing animals*  that  are  gentle  and  easily  man- 
aged. Since  the  passage,  however,  of  the  act 
of  April  18,  1865,  to  lestrain  certain  animals 
from  running  at  large,  (62  Ohio  L.  185  §rl; 
Rev.  Stat.  §  42Q2),  the  benefit  of  the  obliga- 
tion imposea  upon  railroad  companies  to  fence, 
can  be  claimed  only  by  persons  whose  horses, 
cattle,  (fee.  may  be  at  laree  without  the  knowl- 
edge of  the  owners,  and  without  their  fault. 
The  statute  makes  it  unlawful  for  any  person, 
being  the  owner  of  horses,  cattle,  &c.,  to  "  suf- 
fer tne  same  to  run  at  large  "  in  any  public 
road  or  highway,  Ac.  "  To  suffer  such  animals 
to  run  at  large  "  as  construed  by  the  court  in 
Marietta  &  Cincinnati  R.  R.  Co.  v.  Stevtiensan  & 
Brown,  24  Ohio  St.  58,  involves  the  element  of 
willfulness  or  carelessness  on  the  part  of  the 
owner,  and  the  statute  was  not  intended  to 
impose  upon  him  anything  more  thatl  the 
duty  to  use  reasonable  care  and  precaution  in 
restraining  his  animals  upon  his  own  prem- 
ises. If  the  animals  arebreachy  or  unruly, 
and  are  at  laree  without  the  owner's  fault, 
and  the  owner  has  used  that  reasonable  care 
and  precaution  in  restraining  them,  which  a 
prudent  and  cautious  man  would  use  who  had 
knowledge  of  their  breachy  character,  a  rail- 
road company  that  has  neglected  to  fence  its 
track  as  required  by  the  statute,  cannot  be 
exempt  from  liability  for  injury  in  conse- 
quence thereof  to  such  animals  at  large  and 
upon  its  track. 

All  the  evidence  in  reference  to  the  owner's 
knowledge  of  the  habits  of  the  animals,  and 
in  regard  to  his  acts  for  preventing  their  run- 
ning at  large  and  straying  upon  the  railroad 
track,  was  considered  and  pasded  upon  by  the 
jiiry,  and  a  verdict  was  rendered  against  the 
railroad  company. 

Questions  of  negligence  and  contributory 
negligence  are  peculiarly  questions  for  a  jury, 
and  it  is  only  when  a  verdict  is  palpably 
against  the  evidence  or  against  the  decided 


weight  of  it  that  courts  are  warranted  in  set- 
ting it  aside  in  order  to  send  the  cause  to  an- 
other trial ;  Wdb  et  oL  v.  The  Protection  huur- 
ance  Co.  6  Ohio  456 ;  londis  v.  KeUy,  27  Ohio 
St.  571. 

In  the  record  of  this  case  there  is  no  assign- 
ment of  error,  on  the  ground  that  the  verdict 
was  against  the  charge  of  the  court,  or  that 
there  was  error  in  the  charge.  The  presump- 
tion being  that  the  jury  fmlowed  the  charge 
of  the  court,  and  the  jury  having  better  means 
of  arriving  at  a  knowledjp;e  of  the  facts  than 
the  impenect  medium  of  the  written  state- 
ment in  a  bill  of  exceptions,  we  are  not  pre- 
pared to  hold  that  their  verdict  was  against 
the  manifest  weight  of  evidence,  and  that  the 
court  below  erred  in  refusing  a  new  trial. 

We  think  the  district  court  properly  af- 
firmed the  judgment  of  the  court  of  common 
pleas. 

Judgment  affirmed. 

[To  appear  in  40  Ohio  St.] 


♦  • » 


Bxeenrs  r  al  ▼.  jovn. 

Partitioiv— AasiGNXERT  OF  DowsB— "Balahgb.** 
{Ohio  Supreme  QnarU    April  24, 1888.) 

In  proceedings  under  the  act  to  provide  for  the  par- 
tition of  real  estate,  (8.  A  C.  Stat.  898),  the  oommia- 
sionera  appointed  to  aaaini  dower,  and  make  parti- 
tion of  the  lands  desoribeoln  the  petition,  subject  to 
the  dower  estate,  stated  in  their  report  an  aasignment 
of  dower  by  metes  and  boands.  and  being  of  opinioa 
that  partition  of  the  *'  balance ''  ooald  not  be  made 
withoQt  manifest  injarr  thereto,  made  and  retarned 
to  the  court  their  estimate  of  the  valae  thereof  in 
money,  bat  made  no  partition  of  any-  part  of  the 
estate. 

Held  :  That,  in  the  absence  of  any  evidenoe  to  the 
contrary,  it  must  be  presumed  that  the  word  *'  bal- 
ance," in  the  report  of  the  commissioners,  referred  to 
the  estate  of  the  parties  in  the  entire  tract  of  land, 
including  •  that  part  assigned  to  the  ¥ddow  as  her 
dower,  and  not  to  the  residue  of  the  land  ezdudlnc. 
the  part  thus  assigned. 

Error  to  the  District  Court  of  Morrow 
County. 

In  October,  1866,  William  Jones  and  Mary 
Ann  Jones,  filed,  in  the  Court  of  Common  PlesB 
of  Morrow  County,  their  petition  against  La- 
vina  Kelly  and  others,  for  the  partition  of  cer- 
tain real  estate  described  in  the  petition, 
and  the  assignment  of  dower' therein.  The 
court,  on  hearing  the  petition,  made  an  order 
that  partition  be  maae,  and  dower  assigned, 
and  in  pursuance  of  this  order  a  writ  of  par- 
tition was  issued  to  the  sheriff  <tf  the  county. 

The  commissioners  named  in  the  writ,  filed 
their  report  on  the  twenty-second  day  of  Feb- 
ruary, 1866,  assigning  the  dower  estate  of 
Lavma  Kelly  by  metes  and  bounds,  and 
stating  that,  being  of  opinion  that  partition 
of  the  balance  could  not  be  made  without 
manifest  injury  thereto,  they  estimated  the 
value  thereof  at  forty-six  hundred  and  twenty- 
five  dollars  and  seventy-five  cents.  The  court 
I  approved  and  confirmed  the  report,  and  there- 


flT 


OHIO    LAW    JOURNAL. 


589 


up^n  William  Jones  and  Mary  Ann  Jones 
elev^cing  to  take  said  estate  at  the  valuation 
of  the  commissioners,  and  having  paid  to  the 
other  parties  their  respective  proportions  of 
the  appraised  value,  the  said  estate  was,  by 
the  court  adjudged  to  said  William  and  Mary 
Ann  Jones,  and  the  sheriff  ordered  to  eze* 
cute  to  them  a  deed  thereof  in  fee  simple.  In 
accordance  with  this  order,  the  sheriiBf  exe- 
cuted to  William  Jones  a  deed  of  all  the  land 
described  in  the  petition  for  partition,  sub- 
ject to  the  dower  estate,  which  deed  was  re- 
corded on  the  twenty-first  day  of  March,  1866. 
After  the  death  of  Lavina  Kelly,  the  plaintiff 
in  this  action,  who  were  defendants  in  the 
partition  case,  filed  their  petition,  setting 
forth  the  proceedings  in  the  suit  for  partition, 
and  the  execution  of  the  sheriff's  deed,  alleg- 
ing that,  by  mistake  and  inadvertance  of  the 
draftsman,  the  entire  tract  of  land  was  in- 
cluded in  the  description  of  the  premises 
therein  described,  instead  of  exceptinc:  there- 
from that  part  assigned  to  Laviua  Kelly  as 
her  dower,  and  omitted  from  the  appraisement 
made  by  the  commissioners.  The  plaintiffs 
pray  that  the  sheriff's  deed,  so  far  as  it  relates 
to  the  lan4  set  off  to  Lavina  Kelly,  may  be 
set  aside.  An  answer  to  the  petition  was 
filed,  and  after  trial  in  the  court  of  common 
pleas,  the  ctise  was  taken  bv  appeal  to  the 
district  court,  which  rendered  a  judgment  in 
favor  of  the  defendants.  This  proceeding  is 
prosecuted  for  the  purpose  of  reversing  the 
judgment  of  the  cfiitrict  court.  The  other 
facts  in  the  case,  so  far  as  they  are  material, 
are  stated  in  the  opinion  of  the  court. 

A.  K.  &  J.  C.  Dunn,  and  F.  K.   Dunn  for 

plaintiffs  in  error. 

Dalrymple  k  Powell  for  defendant  in  error. 

Upson,  J. 

The  petition  filed  by  the  plaintiffs  in  the 
court  of  common  pleas,  after  stating  the  par- 
tition proceedings,  and  the  execution  and  de- 
livery of  the  sheriff's  deed  to  the  defendant, 
William  Jones,  alleges  that,  **  by  mistake  and 
the  inadvertance  of  the  draftsman  of  said 
deed,"  the  entire  tract  of  land  was  included 
in  the  description  of  the  premises  conveyed, 
"  instead  of  excepting  therefrom  and  omitting 
therefrom  the  thirty-eight  and  forty-five  hun- 
dredths acres  whicn  had  been  assigned  by 
metes  and  bounds  to  the  said  Lavina  Kelly 
as  and  for  her  dower,  and  omitted  from  the 
appraisement  made  by  the  commissioners 
aforesaid."  The  defendants,  in  their  answer, 
deny  that  the  sheriff's  deed  embraced  and 
conveyed  that  part  of  the  land  assigned  to 
Lavina  Kelly  as  her  dower  estate,  ''  through 
any  mistake  or  inadvertance  of  the  drafts- 
man" of  the  deed,  which  they  aver  was  made 
in  pursuance  of,  and  in  conformity  with  the 


proceedings,  orders  and  decrees  of  the  court 
of  common  pleas.  The  bill  of  exceptions 
shows  that  no  testimony  was  offered  in  the 
district  court  except  the  record  of  the  proceed- 
ings in  partition  and  the  sheriffos  deed. 
These  proceedings  were  under  the  '^Act  to 
provide  for  the  partition  of  real  estate,"  (S.  A 
C.   893),  and  are  governed  by  that  act. 

Did  the  district  court*  err  in  finding 
the  issues  thus  made,  in  favor  of  the  defend- 
ants? 

The  object  of  the  statutes  providing  for  the 
partition  of  real  estate,  is  to  enable  each  owner 
to  possess  and  control  his  owp  share  of  the 
estate,  and  for  tliat  purpose  to  have  the  estate 
divided  among  the  several  owners,  where  that 
can  be  done  without  manifest  injury.  In 
case  that  can  not  be  done,  the  statute  pro- 
vides for  the  appraisal  of  the  estate,  and 
its  sale  at  public  auction,  unless  one  or  more 
of  the  parties  elect  to  take  it  at  its  appraised 
value. 

If  any  widow  is  entitled  to  dower  in  the 
estate,  it  may  be  set  off  in  such  manner  as  to 
be  contained*  in  the  share  or  shares  aparted 
to  one,  or  more,  of  the  proprietors  of  tne  es- 
tate, or  the  commissioners  may,  if  deemed  for 
the  interest  of  all  parties  concerned,  make 
partition  of  the  residue  of  the  estate,  after 
naving  set  off  such  dower,  leaving  such  estate 
of  dower  to  be  partitioned  after  the  same 
should  cease  and  determine. 

In  their  petition  for  partition,  William 
Jones  and  Mary  Ann  Jones  demanded  parti- 
tion of  the  premises,  described  in  the  petition, 
that  their  interest  might  be  set  off  to  then:  in 
severalty,  and  that  the  dower  of  Lavina  Kelly 
might  be  assigned,  or  if  it  appeared  that  par- 
tition of  said  lands  could  not  be  made  with- 
out manifest  injury  to  the  same,  then  that 
the  premises  might  be  sold,  or  other  proper 
order  be  taken  for  the  same  pursuant  to  the 
statute. 

The  court  of  common  pleas,  upon  hearing 
the  petition,  ordered  that  "one  full  equal 
one-tnird  part  of  the  lands  in  said  petition 
described  be  assigned  and  set  off  to  the  said 
Lavina  Kelly  as  ner  dower  estate,"  and  that 
"  partition  be  made  of  said  lands,  subject  to 
said  dower  estate  in  the  following  proportions, 
to  wit,"  etc.  In  pursuance  of  this  order  a 
Writ  of  partition  was  issued  to  the  sheriff, 
commanoing  him  to  cause  Lavina  Kelly  to 
be  endowed,  of  one-third  of  the  real  estate,  and 
"  partition  to  be  made  of  the  same  lands  sub- 
ject to  said  dower  estate,"  in  the  proportions 
stated  in  the  order. 

In  accordance  with  the  provisions  of  the 
statute  it  was  the  duty  of  the  commissioners, 
after  setting  off  the  dower  estate,  to  partition 
the  entire  tract  of  land,  including  tnat  part 
assigned  as  dower,  unless  they  were  of  opinion 
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that  tfae  estate  could  not  be  divided  according 
to  the  demand  of  the  writ  without  manifest 
injury,  in  which  case  they  are  required  to 
make  ahd  return  to  the  court  a  just  valua- 
tion of  the  estate,  unless  they  deemed 
it  for  the  interest  of  all  parties  con- 
cerned to  make  partition  of  the  residue  of 
the  estate,  after  having  set  off  the  dower,  leav- 
ing the  part  assigned  as  dower  to  be  parti- 
tioned after  the  determination  of  the  widow's 
life  estate,  and  if  thev  did  not  make  partition 
of  the  entire  estate,  their  reason  for  not  doing 
so  should  be  stated  in  tl^ir  report. 

The  commissioners,  in  their  report,  set  off  to 
Lavina  Kelly  as  her  dower  estate,  a  part  of 
the  tract  by  metes  and  bounds,  and  then  say, 
**  and  being  of  opinion  that  partition  of  the 
balance  cannot  be  made  without  manifest  in- 
jury thereto,  do  estimate  the  value  thereof 
m  monev  at  forty-six  hundred  and  twenty- 
five  dollars  and  seventy-five  cents."  but  did 
not  make  partition  of  the  residue  of  the  estate 
after  having  set  off  the  dower.  It  is  insisted 
by  the  plaintiffs  in  error,  that  the  word  ^'  bal- 
ance," used  in  the  report,  means  the  residue 
of  the  estate  exclusive  of  that  part  assigned 
as  dower,  and  that  it  is  incapable  of  any 
other  meaning. 

It  is  obvious  however  that  it  may  equally 
refer  to  the  estate  of  the  parties  in  the  whole 

Sroperty,  including  that  part  covered  bv  the 
ower  estate;  and,  in  the  absence  of  all  evi- 
dence to  the  contrary,  it  must  be  presumed 
that'the  word  was  used  in  the  sense  which  im- 
plies that  the  commissioners  did  not  neglect 
their  duty. 

As  before  stated  it  was  their  duty  to  parti- 
tion the  entire  estate,  if  it  could  be  done  with- 
out manifest  injury,  and  a  report  that  the  es- 
tate could  not  be  partitioned,  exclusive  of  the 
part  set  off  to  the  widow,  would  not  show -that 
it  could  not  be  partitioned  including  that  part. 

It  is  then  to  be  presumed  that  the  '*  bal- 
ance" of  which,  in  the  opinion  of  the  commis- 
sioners, partition  could  not  be  made  without 
manifest  inquiry,  and  which  they  therefore 
appraised,  was  the  whole  of  the  land  described 
in  the  petition,  subject  to  the  dower  estate. 

This  presumption  is  aided  by  the  fact  that  the 
residue  of  the  land,  exclusive  of  the  dower  es- 
tate, is,  by  the  partition,  divided  into  two  un- 
equal parts,  separated  from  each  other  by  the 
dower  estate,  and  that  no  separate  appraisal 
thereof  was  made ;  and  also  by  the  fact  that 
the  sheriff's  deed  was  placed  on  record  within 
a  month  after  the  report  of  the  commissioners 
was  filed,  when  any  doubt  as  to  the  meaning 
of  the  language  used  in  the  report  could  easily 
have  been  removed,  and  any  mistake  corrected, 
either  in  the  report  or  the  order  of  the  court 
confirming  it,  by  calling  upon  the  oomtnis- 
sionersto  testify  whether  in  their  appraisal 


of  the  estate  they  did  or  did  not  include  the 
part  covered  by  the  dower  estate. 

Upon  the  whole  evidence  we  are  satisfied 
that  there  was  no  error  in  the  judgment  of  the 
district  court. 

Judgment  affirmed. 

[To  appear  in  39  Ohio  St.] 
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SCOTT  T.  FXBLSB. 

Usury— Contract  bt  CmsRir  of  Anothsb  State 
Made  in  This— Place  of  PATinarr. 

(Ohio  Supreme  Oouri.    April  17,  18S8.) 

1.  A  citisen  of  another  state  may  oontraot  Id  this 
state  for  a  loan  of  money  to  be  used  In  the  state 
of  bis  residence,  ana  agree  to  pay  inUsrest 
therefor,  lawful  by  the  laws  of  the  latter  state,  al- 
though the  rate  exceeds  that  aUowed  by  the  laws  of 
this  state. 

2.  In  such  case  the  contract  is  not  rendered  nsarlons 
by  the  fact  that  the  note  is  executed  in  Ohio,  if  the 
parties,  without  intending  to  evade  our  usi\ry  laws, 
contract  with  reference  to  the  laws  of  the  state  where 
the  debtor  resides.  ^ 

3.  It  is  not  essential  to  the  validity  of  such  contract 
as  to  the  interest,  that  the  note  should  be  made  paya- 
ble, in  express  terms,  in  the  state  where  the  msJcer 
resides.  To  ascertain  whether  the  parties  intended,  in 
good  faith,  to  contract  with  reference  to  the  laws  of 
such  state,  all  the  drcnmstanoes  surrounding  the 
transaction  will  be  examined. 

Error  to  the  District  Court  of  Hamilton 
County. 

John  Perlee  sued  the  plaintiff  upon  prom- 
issory note  of  which  the  tollowing  is  a  copy. 

"  Sldbo.  Fairbury,  ni.,  Jan.  1, 1871- 

'^  One  year  after  date  we  promise  to  pay  to 
the  order  of  John  Perlee  one  thousand  aollars, 
at  ten  per  cent,  from  date. 

"  Andrew  J.  Scott^ 
"  Henderson  W.  Scott, 
"  Due  Jan.  1. 1872.  Security."  , 

The  interest  was  paid  for  five  years  at  the 
stipulated  rate ;  and  seven  hundred  dollars 
was  paid  on  the  principal. 

The  petition  claims  there  is  a  balance  due 
of  three  hundred  dollars,  with  ten  per  cent. 
interest  from  January  1, 1876,  and  interest  at 
six  per  cent,  on  two  installments  of  interest 
past  due. 

The  defendant  answered  that  the  note  was 
executed  and  delivered,  and  the  contract  upon 
which  said  note  was  given,  was  made,  and 
finally  completed  iii  Hamilton  County.  Ohio : 
that  two  hundred  and  thirty-five  dollars  of 
said  interest  is  usurious,  and  that  said  usury 
should  be  credited  (so  far  as  it  is  in  excess  of 
six  per  cent.)  from  the  date  thereof  upon  the 
principal.  There  is  a  denial  that  the  note 
bears  ten  per  cent,  interest,  and  a  denial  that 
the  two  installments  of  interest  bear  six  per 
cent,  after  due. 

The  plaintiff  replied,  denying  that  the 
note  was  executed,  or  the  contract  made  in 
Hamilton  County,  Ohio,  and  averred  that  the 
note  was  executed  and  the  contract  to  loan  the 
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money  made  in  Fairbury,  Illinois,  and  that 
by  the  law  of  Illinois,  parties  may  legally 
contract  for  ten  per  cent,  interest. 

The  court  of  common  pleas  gave  judgment 
in  favor  of  Perlee,  the  case  being  tried  to  the 
court  without  a  jury. 

The  defendant,  Scott,  filed  a  motion  for  a  new 
trial,  which  was  overruled,  and  a  bill  of  excep- 
tions was  taken.  The  judgment  was  asainst 
Andrew  J.  Scott  sj^  principal,  and  Henaerson 
W.  Scott  as  his  surety. 

The  motion  for  a  new  trial  was  upon  the 
ground  that  the  findings  and  decision  were 
contrary  to  law,  and  not  sustained  by  suffi- 
cient evidence.  The  entire  evidence  is  set 
forth  in  the  bill  of  exceptions.  The  plaint- 
iff offered  the  note  and  the  statute  of  Illinois 
on  the  subject  of  interest,  showing  that  ten 
per  cent,  per  annum  was  a  legal  rate  of  inter- 
est in  that  state,  at  the  date  of  said  note  and 
since,  and  rested. 

Thereupon  the  defendant,  Andrew  J.  Scott, 
offered  himself  as  a  witness,  and  testified  as 
follows : 

'*  I  obtained  the  loan  from  the  plaintiff 
through  my  brother,  my  securit3r,  residing  in 
Ohio;  he  and  Perlee  lived  in  Ohio ;  I  lived  in 
Dlinois;  I  sent  the  note  to  my  brother,  my 
security  on  it ;  my  brother  then  signed  the 
note  here  in  Ohio,  and  handed  it  to  the 
plaintiff;  I  made  the  payments  of  interest 
myself;  I  sent  the  interest  to  plaintiff  in 
Ohio;  I  paid  him  twice  by  draft;  the  lonn 
was  procured  by  Henderson  W.  Scott  in 
Ohio.^ 

Upon  cross-examination,  witness  said: 
'*  The  payments  were  all  made  here  to  plaint- 
iff; I  moved  here  in  January,  1872 ;  *  *  * 
*  *  the  contract  for  the  loan  was  not  made 
in  Illinois;  I  wrote  to  my  brother  here  to 
procure  the  loan  ;  the  matter  was  not  talked 
over  in  1870  in  Illinois  about  the  loan ;  Per- 
lee and  I  are  brothers-in-law  ;  I  did  *  *  *  I  did 
not  obligate  my  surety  to  sign  this  note  when 
plaintiiffwas  in  Illinois,  or  arrange  for  him  to 
Decome  surety,"  which  was  all  the  testimony 
offered  by  the  defendant. 

Perlee  in  his  own  behalf  testified :  "  I  and 
my  wife  were  in  Illinois  in  1870  to  see  defend- 
ant. A.  J.  Scott ;  he  was  building  and  wanted 
money ;  I  said  I  did  not  have  any ;  I  said  I 
badlands;  he  offered  me  ten  per  cent,  in- 
terest in  summer  of  1870  *  I  said  I  had  my 
money  in  bonds;  I  agreea  to  loan  him  the 
money  at  ten  per  cent.;  Henderson  W.  Scott 
to  go  on  note:  I  was  wiliins:  to  let  him  have 
it  on  the  terms  named ;  this  took  phice  at 
Fairbury,  Illinois,  while  I  was  visiting  A.  J. 
Scott,  in  the  summer  of  1870,  and  this  note 
was  sent  without  any  other  or  further  conver- 
sation or  arrangement  between  us ;  I  ^ot  the 
note  from  Henaerson  \V.  Scott  in  Ohio,  and 


gave  him  the  money  to  send  to  Andrew  J. 
Scott;  the  interest  was  paid  by  A.  J.  Scott, 
when  due,  by  draft  on  l^ew  York ;  credited 
one  hundred  dollars  on  interest,  and  seven 
hundred  dollars  on  the  principal. 

The  judgment  of  the  court  of  common  pleas 
being  affirmed  by  the  district  court,  this  pro- 
ceeding is  prosecuted  for  the  purpose  of  re- 
versing such  judgment  of  affirmance. 

Doyle.  J. 

The  findings  and  judgment  of  the  court, 
where  a  case  is  tried  without  the  interven- 
tion of  a  iury,  will  not  be  disturbed  by  this 
court,  unless  such  findings  and  judgment  are 
clearly  against  the  weight  of  the  evidence. 
In  the  present  case,  the  testimony,  beyond 
what  appears  upon  the  face  of  the  note,  con- 
sists solely  of  that  given  by  the  two  parties, 
Scott  and*  Perlee.  Which  of  them  was  to  be 
believed  was  a  matter  properly  to  be  deter- 
mined by  the  court  trying  the  case,  and  if 
the  judgment  can  be  fairly  sustained  upon 
the  testimonv  of  either,  it  ought  not  to  be  re- 
versed.   Ixtndis  V.  KeUy,  27  Ohio  St.  571. 

The  court  might  well  find  from  this  testi- 
monv, if  the  plaintiff  was  believed,  that  in 
the  summer  of  1870,  the  plaintiff  was  in  Fair- 
bury,  Illinois,  where  the  defendant,  Andrew 
J.  Scott,  resided ;  that  the  latter,  desiring 
money  to  carry  on  some  building  enterprises 
in  wKich  he  was  engaged,  in  Illinois,  applied 
to  the  plaintiff,  who  was  his  brother-in-law 
and  visiting  him  at  the  time,  for  a  loan, 
agreeing  to  pay  him  therefor  ten  per  cent,  in- 
terest; that  the  plaintiff  agreed  to  make  the 
loan  upon  the  terms  named,  upon  defendant's 
note,  with  Henderson  W.  Scott,  who  lived  in 
Ohio,  as  surety,  and  that  without  any  fur- 
ther arrangement,  Scott  wrote  the  note  at 
Fairbury,  at  which  place  he  dated  and  signed 
it ;  that  it  was  then  sent  toOhio  to  the  surety, 
who  signed  it  and  delivered  it  to  the  payee, 
receiving  the  money  in  this  state,  and  .for- 
warding it  to  the  principal,  and  that  the 
parties  intended  in  good  faith,  to  contract 
with  reference  to  the  law  of  Illinois,  as  to  the 
rate  of  interest  to  be  paid  for  the  use  of  the 
money. 

The  question  presented  for  our  considera- 
tion therefore,  is,  whether  such  a  contract, 
thus  made,  is  usurious?  That  this  contract 
was  executed  in  Ohio,  may  be  conceded ;  al- 
though signed  in  Illinois  by  the  principal 
debtor  and  there  dated,  it  was  delivered  in 
Ohio,  and  was  not  a  completed  contract  until 
delivery.  Thp  fact  that  the  loan  was  nego- 
tiated for  in  lllincM«  ill  accordance  with  tne 
written  terni.s  of  the  note,  is  not  insignificant, 
however,  in  determining  the  intention  of  the 
parties  to  contract  with  reference  to  Illinois 
law.  Fmd/a2/v.ifaM,120hioSt.612.  It  is,  then, 
the  case  of  a  citizen  of  Illinois,  executing  his 
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note  in  Ohio,  in  pursuance  of  an  arrangement 
preyiouflly  made  m  Illinois,  for  money  bor- 
rowed to  be  used  in  tbe  latter  state,  with  an 
agreement  to  pay  interest  according  to  her 
laws,  not  intending  or  attempting  thereby  to 
evade  our  usury  laws,  but  in  good  faith.  Is 
such  a  contract  tainted  with  usury  ? 

Since  the  cases  otFindlay  v.  Hall,  12  Ohio  St. 
610,  and  Kilgore  v.  Dempaey,  25  Ohio  St.  413, 
it  is  undoubtedly  the  law  of  this  state,  and  in- 
deed it  is  now  well  established  almost  uni- 
versally, that  where  a  contract  is  entered 
into  in  one  state,  to  be  performed  in  another, 
between  citizens  of  each,  and  the  rate  of  in- 
terest is  dilBferent  in  the  two,  the  parties  may, 
in  ffood  faith,  stipulate  for  the  rate  of  either, 
ana  thus  expressly  determine  with  reference 
to  the  law  of  which  place  that  part  of  the  con- 
tract shall  be  decided.  Where  such  a  contract, 
in  express  term^,  provides  for  a  rate  of  inter- 
est lawful  in  one  but  unlawful  in  the  other 
state,  the  parties  will  be  presumed  to  contract 
with  reference  to  the  laws  of  the  state  where 
the  stipulated  rate  is  lawful,  and  such  pre- 
sumption will  prevail  until  overcome  by 
proof  that  the  stipulation  "  was  a  shift 
to  impart  validity  to  a  contract  for.  a 
rate  of  interest,  in  fact  usurious.  Fisher  v. 
Otis,  3  Chandler  102 ;  Butters  y.  Old,  11  Iowa 
T;  Arnold  v.  Bytter,  22  Iowa  198;  Newman  v. 
Kershaw,  10  Wis.  340 ;JIor«/brd  v.  Nichols,  1 
Paiges Cby.  225:  Ttyumsend  Y.RUtff,  46  N.  H. 
300;  Dqnm  v.  Uumphreys,20  Martin  (La.)  1 ; 
Fanning  v.  Oonsequa,  17  Johns.  611;  iVatt  v. 
AdamSf  7  Paige  615 ;  Chapman  v.  Robertson,  6 
Paige  627;  Richards  v.  Olobe  Bank,  12  Wis. 
696. 

If  the  parties  to  the  note  in  question  had  ex- 
pressly stipulated  in  ii^e  note,  that  it  was  pay- 
able in  nfinois,  the  contract  to  pay  ten  per 
centinterest  would  be  perfectly  valid,although 
the  note  was  executed  in  Ohio.  Is  it  ren- 
dered invalid  by  reason  of  the  omission  to 
make  that  express  stipulation  ? 

It  is  not  entirely  settled,  by  the  authorities, 
where  this  note,  as  a  matter  of  interpretation, 
is  payable,  there  being  no  place  expressly  stip- 
ulated. But  the  weight  of  the  authority  and 
the^  sounder  reason,  sustain  the  prop- 
osition, that  a  note  dated  and  signed  at  the 
place  of  residence  of  the  debtor,  and  contain- 
ing stipulations,  lawful  under  the  laws  of  such 
place,  out  forbi<^.den  by  the  law  of  the  resi- 
dence of  the  creditor,  or  where  the  note  was 
completed  by  delivery  and  no  other  place  of 
payment  is  nameo,  will  be  presumed 
note  to  be  payable  at  the  former  place, 
assuming,  ci  course,  that  no  attempted 
evasion  of  the  usury  law  of  the  latter 
is  proved.  In  other  word8,in  the  absence 
of  any  proof,  the  presumption  of  law  is  that 
the  note  in  question  is  an  Illinois  contract, 


and  is  valid,  both  as  to  principal  and  inter- 
est. To  overcome  this  presumption  the  act- 
ual facts  may  be  shown.  It  is  shown  tbat  the 
contract  was  delivered  in  Ohio,  but,  taken  in 
connection  with  the  other  facts  proved,  that 
does  not  evercome  the  presumption  that  it  i& 
payable  in  Illinois,  where  the  debtor  resides, 
wliere  he  dated  and  sigMd  his  contract,  and 
where  alone  it  is  legal  lyccording  to  all  of  its 
terms.  2  Parsons  on  Contracts  684,  and  cases 
cited;  Daniels  Neg.  Inst.  §  90;  Arnold  v.  Ae- 
ter,  22  Iowa  198 :  TiUotUcm  v.  TUhttsm,  34  Conn. 
336 ;  JeweU  v.  Wripht,  30  N.  Y.  264.  Where 
such  express  stipulation  will  uphold  the 
contract,  if  the  same  thing  can  fairly  be  in- 
ferred from  what  is  stipulated,  it  will  like- 
wise be  upheld. 

But,  while  we  believe  that  this  tbntract  can 
be  thus  sustained,  it  is  not  necessary  to  j>lace 
the  decision  upon  that  ground.  There  is  no 
reason  why  a  citizen  of  Illinois,  or  any  other 
state,  may  not  come  into  Ohio  and  borrow 
money  to  be  used  in  the  state  of  his  residence, 
and  in  good  faith  contract  with  reference  to 
the  laws  of  the  latter  state,  independently  of 
where  his  note  is  executea  or  where  it  is  le- 
gally presumed  to  be  payable.  In  such  case 
the  only  question  is  one  of  good  faith.  Did 
he  honestly  contract  with  reference  to  the 
law  of  his  allegiance,  the  law  of  the  state  or 
country  where  he  lives? 

In  Arnold  v.  Ihtter,  22  Iowa  194,  the  note 
was  made  bv  a  citizen  of  Iowa,  in  Massachu- 
setts, payable  in  New  York,  and  the  court  in- 
structed'the  jury  that  "  if  the  defendant  went 
to  Boston  ana  urged  the  loan,  and  promised 
ten  per  cent,  under  the  laws  of  Iowa,  and  all 
the  arrangements  and  contracts  were  made 
as  to  the  laws  of  Iowa,  in  good  faith,  then 
the  defense  fails  and  plaintiff  can  recover. 
If  the  parties  in  good  faith  loaned  and  bor- 
rowed the  money  sued  for  with  a  full  under- 
standing that  the  law  of  Iowa  was  to  govern 
as  to  the  interest,  then  the  law#of  New  York 
and  Massachusetts  can  have  no  influence,  but 
the  understanding  of  the  parties  must  pre- 
vail.'*   The  supreme  court  in  affirming  this 
charge  say  :  '^  The  form  of  the  transaction  is 
nothing,  the  cardinal   inquiry  being   when 
the  contract  specifying  the  amount  reserved 
is  express,  dia  the  parties  resort  to  it  as  a 
means  of  disguising  the  usury  in  violation  of 
the  laws  of  the  state  where  the  contract    was 
made  or  to  be  executed,  and  in  arriving  at 
this  intention,  all  of  the  facts  are  to  be  taken 
into  consideration.'' 

It  is  triie,  that  in  this  case,  like  Cfuxpman  v. 
Robertson,  supra,  security  was  ffiven  bv  mort- 
gage upon  lands  in  the  state  of  the  debtor's 
residence,  but  the  fact  that  security  is  given 
for  a  note  does  not  alter  the  terms  of  the  note. 

But  such  fact  has  significance  in  determine 
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ing  what  the  intention  of  the  parties  was,  as 
to  the  laws  of  which  state  their  contract  had 
reference,  or  by  which  it  was  to  be  construed. 
Neuman  v.  &nhawy  10  Wis.  841 ;  fWier  v. 
OtiBy  8  Chandler  88;  Horsford  v.  Nichols,  1 
Paige  Chy.  226 ;  2  Kents  Com.,  12  Ed.  460, 
bottom  p.  628.  It  is  a  fact  of  no  greater  sig- 
nificance than  is  found  in  this  case,  where  the 
borrower  actually  negotiated  for  tbe  loan  in 
the  state  of  his  residence,  dated  his  note  there, 
and  stipulated  for  interest  allowed  by  her 
laws.  See  Horsford  v.  Nichobf  mipra,  10  Wis. 
840. 

In  a  recent  case,  KMogg  v.  Jlfi&r,  18  Federal 
Reporter  198,  decided  by  McCrary,  C.  J.,  in 
the  circuit  court  of  Nebraska,  he  held,  upon  a 
state  of  facts  very  like  those  recited  in  this 
case,  except  that  there  was  a  mortgage  se- 
curity, that  the  contract  was  valid  upon  both 
grounds  assumed  in  this  opinion  :  first,  be- 
cause the  contract  was  to  De  performed  in 
Nebraska,  and  second,  on  the  eround  were  now 
considering.  "  A  citizen  of  one  state  may 
loan  money  to  a  citizen  of  another  state,  and 
contract  for  the  rate  of  interest  allowed  by  the 
laws  of  the  lattor  state,  although  the  legal 
rato  of  interest  allowed  is  greater  in  such 
state  than  in  the  state  where  the  contract  is 
made,  and  in  which  it  is  to  be  performed." 
See  also  Tildm  ▼.  Blair.  21  Wallace  241,  and 
the  comments  thereon  of  Folger,  J.,  in  77  N. 
Y.  680,  that  the  ruling  consideration  of  that 
case  was  the  intention  of  the  parties,  that  the 
draft  should  be  used  in  Illinois,  as  a  contract 
of  that  state,  although  acceptea  and  payable 
in  New  York.  Wayne  Oownty  Savings  Batik  v. 
low,  6  Abbott's  New  Cases,  76,  96,  affirmed  in 
81  N.  Y.  669 ;  2  Kent's  Com.,  12  Ed.,  bottom 
paging  622  to  626,  and  note.  Vliet  v.  Camp, 
18  Wis..  208. 

Indeed  these  cases  are  but  applications  uf 
the  rule  as  given  by  Lord  Mansfield.  "  The 
law  of  the  place  can  never  be  the  rule,  where 
the  transaction  is  entered  into  with  an  ex- 
press view  to  the  law  of  another  country,  as 
the  rule  by  which  it  is  to  be  governed."  Rob- 
inson V.  Bland,  2  Barr.  1078. 

^*  The  place  of  making  the  contract  is  not 
to  be  so  exclusively  regarded,  but  that  when 
the  contracting  parties  had  reference  to  an- 
other  place,  that  may  be  regarded.  That  is, 
the  intention  of  the  parties  snail  govern  when 
it  is  made  manifest."  Fisher  v.  OliSj  supra. 
That  the  parties  here  entered  into  this  con- 
tract in  good  faith  with  reference  to  the  laws 
of  niinoig^  there  can  be  no  doubt.  The  law 
of  Ohio  never  entered  into  the  transaction  so 
far  as  the  intention  of  the  parties  can  be  as- 
certeined.  There  was  no  intention  to  make 
an  illegal  contract;  and  to  hold  it  illegal,  we 
must  w  able  to  sa^r  that,  the  mere  fact  that 
Scott  forwarded  this  note  to  his  surety  for  his 


signature,  and  that  it  was  signed  and  deliv- 
ered by  the  surety  in  Ohio,  and  the  money 
there  paid,. (more  than  probably  as  a  mere 
matter  of  convenience),  has  the  effect  of  de- 
feating the  intention  of  the  parties.  It  is 
difficult  to  perceive  upon  what  principal  we 
should  so  find. 

We  do  not,  in  thus  holding,  encourage  two 
citizens  of  Ohio,  to  attempt  to  contract  here 
for  money  to  be  used  here,  and  make  their 
notes  payable  in  another  state;  nor,  in  any 
way,  relax  the  strictness  of  the  rules  whicn 
prevent  any  form  of  evasion  of  the  law  against 
usury:  but  we  hold  that  it  is  not  repugnant 
to  sucn  laws  for  a  person  to*contract  with  ref- 
erence to  the  law  of  his  domicile,  for  mone^ 
to  be  used  there,  when  no  such  evasion  is 
sought  or  intended. 

Judgment  affirmed. 

[To  appear  in  88  Ohio  St.] 

6hie  Beoigiens. 

SITFBIKB  COUBT. 


Hon.  W.  W.  Jomoir,  Oht^  JtuHm. 


Hob.  Qmomam  W.  MolLTAim. 
Hon.  WnuAM  H.  Urwrn. 


Hov.  Jom  W.  Om. 
flov.  Jom  H.  Dovu. 


CohmiXms^  OkSo^  ICay  S,  188S. 

GENERAL  DOCKET  DB0ISI0N8. 

^o.  1214.  Wmam  DUoher  v.  The  State  of  Ohio. 
Error  to  the  Court  of  Common  Pleas  of  Athena 
County. 

DOTIiB.  J. 

1.  Perjary  may  be  aasigned  on  fately  awearlog  to 
the  fact  in  iaaue  in  an  aotion ;  to  any  dreomatanoe 
which  tends  to  prove  or  disprove  saoh  faot ;  to  any 
circumstanoe  or  matter  which  tends  to  corroborate  or 
strengthen  the  testimony  upon  such  issae,  or  whUih 
legitimately  afRsota  the  credit  of  the  witneassa  giTlng 
such  testimony. 

2.  In  an  indictment  for  perjary,  It  is  snAdent  to 
charge  generally^  that  the  false  testimony  waa  in  re* 
spect  to  a  matter  material  in  the  aotion  in  which  It 
was  given. 

3.  where  the  testimony  of  a  witness  goes  direetly 
to  the  matter  in  Issue,— as  in  a  dower  case  that  plaint- 
ifr*s  husband  was  aliYe,—and,to  strengthen  thai  testi- 
mony, tbe  witness  gives  the  place,  date  and  nuhiber 
of  times  he  haa  recently  seen  him,  that  they  conversed 
together  and  had  mutual  re9ognition.  an  indictment 
for  peijury  will  be  good,  which  sufficiently  negatives 
the  truth  of  the  particular  dreumstances  thus  given. 

4.  Where  the  foundation  is  laid  for  contradicting  a 
witness,  bv  conduct  or  statement  out  of  court  incon- 
sistent  with  his  testimony  upon  a  nuiterial  matter, 

'  and  such  conduct,  or  statement  is  susceptible  of  dif- 
ferent meanings,  one  of  which  would  be  inconsistent 
with  the  truth  of  such  testimony,  it  is  admissible  in 
evidence,  leaving  the  jurv  to  determine  which  ia  the 
true  meaning,  and  to  ezdude  such  evidence  is  error. 
Judgment  reversed  and  cause  remanded. 

1S8.  Sherwin,  Williams  A  Co.,  v.  D.  H.  Brigham. 
Error  to  tUe  District  Court  of  Cuyahoga  County. 

Upsoir,  J. 

1.  In  order  to  render  the  writer  of  a  letter  of  credit 
liable,  either  upon  an  implied  acceptance,  or  an  Move- 
ment to  accept  drafta  taken  on  the  fUtn  of  such  let- 
ter, the  drafta  must  be  taken  for  a  valuable  conddera- 
tion. 
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2.  A  promise  to  have  the  drafts  discoanted,  and  to 
take  up  notes  on  which  the  persons  taking  the  drafts 
are  liaole  as  indorsers,  is  not  a  valuable  TK>usideration. 

8.  If  a  letter  of  credit  provides  that  drafts  drawn 
under  iti  authority  shall  be  used  only  for  the  pur- 
pose of  being  discounted  at  a  particular  bank,  per- 
sons taking  such  drafts,  with  notice  that  they  have 
been  offerra  to  the  bank  for  discount  and  refused, 
cannot  recover  thereon. 

Judgment  affirmed. 

40.  Otto  Witte  V.  Philip  Lockwood  et  al.  Error  to 
the  District  Court  of  Lorain  County. 

Okxt,  J. 

1.  The  general  rule  is  that  a  defendant  is  bound  to 
set  up  every  defense,  legal  or  equitable  or  l>oth, 
which  he  may  have  to  the  action,  and  waives  those 
not  pleaded  ;  but  where  the  facts  claimed  to  afford  a 
defense  are  sufficient  to  constitute  a  counterclaim, 
there  is  an  exception  to  such  general  rule. 

2.  A  defendant  relying  solely  on  his  legal  title,  in 
mn  action  to  recover  the  possession  of  real  property, 
and  Ailling,  is  not  estopped  to  maintain  an  action  to 
correct  mistakes  In    the  deeds    under   which    the 

rties  to  such  action  respectively  claimed.    He  has 

is  election  to  rely  on  such  equitable  title  %0  a  de- 
fense or  a  counterclaim,  or  he  may  maintain  an  action 
thereon. 

Judgment  reversed  and  cause  remandedfor  a  new 
trial. 

MoIi*VAiNB,  J.  dissented  from  the  second  propo- 
sition in  the  syllabus. 

149.  Jesse  S.  Norton  v.  Chester  Blinn.  Error  to  the 
District-Court  of  Lucas  County. 

MoIiiVAiifB,  J.  Heidi 

While  courts  will  not  enforce  an  illegal  contract 
between  the  parties,  yet,  if  an  agent  of  one  of  the 
parties  has,  in  the  prosecution  of  the  illegal  enter- 
prise for  his  principal,  received  money  or  other  prop^ 
erty  belonging  to  nis  principal,  he  is  bound  to  turn 
i^  over  to  him,  and  cannot  shield  himself  from  lia- 
Inlity  therefor  upon  the  ground'  of  the  illegality  of 
the  original  transaction. 

Judgment  affirmed. 

888.  Board  of  Education  of  Riley  Township,  Put- 
nam County  V.  Albert  Wilkins  and  Theophilus  Hen- 
derson. Error  to  the  District  Court  of  Putnam 
County. 

Bt  thb  Coubt. 

Under  Sec.  8944,  R.  8.,  the  probate  court  has  power 
to  confirm  the  report  of  a  commission,  itopointed 
under  Sec  8960,  R.  S.,  as  amended  April  12^  1880  (77 
O.  L..  186),  to  dissolve  a  joint  sub-school-district. 

Judgment  of  district  and  common  pleas  court  re- 
Tersed  and  that  of  probate  court  affirmed. 

128.  Penn  A  Townsley  v.  Malcena  Neely  et  al.  Er- 
ror to  the  District  Court  of  Clermont  County.  Dis- 
missed for  want  of  preparation,  under  Rule  4. 

147.  Ashland  Mutual  Fire  Insurance  Co.  v.  Abra- 
ham Powlson  et  al.  Error  to  the  'District  Court  of 
Ashland  County.  Judgment  affirmed  on  the  ground 
that  the  record  does  not  set  out  all  the  evidence  of- 
fered to  the  Jury.    No  penalty.    No  further  report. 

177.  Robert  T.  Lloyd  et  al.  v.  John  "\  Lloyd  ,et  al. 
Error  to  the  District  Court  of  Lak  ^>>unty.*  Dis- 
missed foa  want  of  preparation,  und'        ile  4. 

179.  Lawrence  Railroad  Co.  v.  Gk>Q  Same.  Er- 
ror to  the  District  Court  of  Mahonii  Jounty.  Dis- 
missed for  want  of  preparation,  und'     Rule  4. 

181.  Lawrence  Railroad  Co.  v.  James  Leggett.  Er- 
ror to  the  District  Court  of  Mahoning  County.  Dis- 
missed for  want  of  preparation,  unr  er  Rule  4. 

186.  Union  Central  Life  Insurat  ce  Co.  v.  Mary  A. 
Kell^.  Error  to  the  District  Court  of  Brown 
Oounty.  DIsmissad  for  want  of  preparation,  under 
Rule  4. 


189.  Columbus  A  Hocking  Valley  Railwav  Co.  v. 
John  J.  Stuart.  Error  to  the  District  Court  of  Frank- 
lin County.    Judgment  affirmed.    No  further  report. 

196.  Dailey,  Russell  A  Williams  v.  Daniel  McNa* 
mara.  Error  to  the  District  Court  of  Richland 
County.  Dismissed  for  want  of  preparation,  under 
Rule  4. 

198.  Emma  J.  Myers  v.  (>dd  Fellows'  Beneficial  As- 
sociation. Error  to  the' .  District  Court  of  AUen 
County.  Dismissed  for  want  of  preparation  under 
Rule  4. 

201.  Christian  Deis  v.  Samuel  Moul  et  al.  Error  to 
the  District  Court  of  Tuscarawas  Countv.  Time  for 
filing  brief  for  defendant  extended' to  June  1. 

208.  Cleveland,  Columbus,  Cincinnati  A  Indiana 
Railway  Co.  v.  Eli  Scudder.  Error  to  the  District 
Court  of  Butler  County.  Passed  for  want  of  proof  of 
service  of  record  and  plaintUT's  brief. 

207.  CitT  of  Springfield  v.  George  Spence.  Error  to 
the  District  Court  of  Clarke  County.  Dismissed  for 
want  of  preparation  under  Rule  4. 

209.  Farmers'  Insurance  Co.  v.  John  F.  Moody.  Er- 
ror  to  the  District  Court  of  Morgan  County.  Dismissed 
for  want  of  preparation  under  Rule  4. 

211.  Reuben  H.  Freshwater  v.  John  Wenner,  Guar- 
dian, Ac  Error  to  the  District  Court  of  OurroU 
County.    Passed  for  brief  of  defendant  in  error. 

216.  Henry  Blake  v.  Heda  Iron  and  Mining  Co. 
Error  to  the  District  Court  of  Lawrence  County. 
Passed  for  brief  of  defendant  in  error. 

217.  The  State  of  Ohio  v.  John  J.  Brower  et  al.  BUI 
of  Exceptions  filed  by  prosecuting  attorney.  Dis- 
missed for  want  of  preparation  under  Rule  4. 

219.  John  McCart  v.  Oliver  Alger.  Error  to  the 
District  Court  of  Cuyahoga  County.  Death  of  John 
McCart  susgested,  also  the  death  of  Maria  MoOart, 
sole  heir  of  John  McCart.  Revived  in  the  name  of 
Patrick  McCart,  Executor  and  Devisee  of  Maria  Mc- 
Cart by  consent  of  defendant  in  error. 

221.  James  R.  Challen  v.  City  of  Cincinnati.    Error 
to  the  District  Court  of  Hamilton  County, 
for  defendant's  brief. 


Cleveland,  Brown  A  Go.  v.  Samual  Sh< 
Error  to  the  District  Court  of  Cuyabcm  County. 
Passed  for  proof  of  service  of  brieft  on  defendant  in 
error. 

226.  John  Flanagan  v.  John  BCason.  Error  to  the 
District  Court  of  Perry  County.  Passed  for  proof  of 
service  of  plaintiff's  brief  on  defendant  in  error. 

228.  Robert  N.  Mace  v.  Joaeph  Mace.  Error  to  the 
District  Court  of  Ross  County.  Dismissed  for  want 
of  preparation,  under  Rule  4. 

229.  Ashford  Paston  et  al.  «•  Johnson  M.  Welch, 
Error  to  the  District  Court  of  Athens  County.  Dia- 
missed  for  want  of  preparation,  under  Rule  4. 

280.  Catharine  Toungv.  Union  Mutual  Life  Ins.  Go. 
Error  to  the  District  Gourt  of  Ashland  Couuty.  Dis- 
missed for  want  of  preparation,  under  Rule  4. 

284.  Robert  S.  Wilkins  v.  Royal  Rogers.  Error  to 
the  District  Court  of  Trumbull  County.  Dismissed 
for  want  of  preparation  under  Rule  4. 

286.  John  White  Brown  et  aL  v.  Margaret  AUoe 
Brown.  Error  to  the  Diatriot  Court  of  Ross  County. 
Dismissed  for  want  of  preparation,  under  Rule  4. 

287.  The  Home  Life  Ins.  Go.  v.  George  Schmidt. 
Error  to  the  District  Gourt  of  Hamilton  County. 
Passed  for  proof  service  of  plaintiff's  brief  on  dslend- 
ant  in  error. 

288.  William  M.  Murdock  v.  Robert  MoOsnn.  Er- 
ror to  the  District  Court  of  Clinton  County.  Judg- 
ment affirmed  on  authority  of  Irvm  v.  Loi^^worfA,  9d 
Ohio  St.  681,  without  further  iisport.  Penalty,  twenty- 
five  dollars.    Attorney  ^^  fee,  twenty- five  dcAlazs. 

889.  Westly  Pierce  v.  Mary  Tiersch.  Error  to  the 
District  Court  of  Hardin  County.  Passed  for  proof  of 
service  of  plaintiff's  brief  on  defendant  in  error. 
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208.  John  Jacob  Zeller  v.  John  Marqnardt  et  al. 
Error  to  the  District  Court  of  Cayahoj^a  County.  Ad- 
vanced to  be  heard  with  No.  169,  involving  the  same 
question. 

078.  Farmers  Ins.  Co.  v,  Benjamin  C.  Zeigler.  Er- 
ror to  the  District  Court  of  Ashland  County.  Dis- 
missed for  want  of  preparation,  under  Rule  4. 

MOTION  DOCKET  DECISIONS. 

No.  81.  Stanton  E.  Stewart  v.  The  State  of  Ohio. 
Motion  for  leave  to  file  a  petition  in  error  to  the 
Court  of  Common  Pleas  of  Washington  County. 

By  ths  Coubt. 

A  brother-in-law  and  sister-in-law  are,  within  the 
meaninsof  the  statute  prescribing  the  punishment 
of  incest,  nearer  of  kin,  by  affinity,  than  cousins. 

Motion  overruled. 

87.  Ohio  ex  rel.  Attorney-General  v.  A.  J.  Frame, 
Auditor  of  Athens  County.  Motion  for  a  writ  of 
mandamus.  Alternative  writ  ordered  returnable  on 
the  tenth  inst.,  and  defendant  to  answer  on  or  before 
the  twenty-sixth  inst. 

89.  C.  CCA  I  R*y  Co.  v,  John  Paramore.  Motion 
for  an  order  of  revivor  in  the  name  of  administrator 
of  defendant.  Motion  overruled  because  the  petition 
in  error  has  been  dismissed  for  want  of  prosecution. 

80.  B.  A  O.  A  C.  R.  R.  Co.  v.  Joseph  Ralston  et  al. 
Motion  to  dispense  with  printed  record  in  cause  No. 
1254,  on  the  General  Docket,  and  to  advance  the  cause 
to  be  heard  with  No.  674  of  the  same  docket.  Motion 
granted. 

00.  Wm.  T.  West  et  al.  v,  A.  H.  Moss  et  al.  Motion 
for  leave  to  file  a  petition  in  error  to  the  District 
Court  of  Brie  County.  Motion  overruled  because 
the  case  is  pending  in  the  district  court  for  an  order 
remanding  ft  to  the  court  of  common  pleas  for  new 
trial  on  the  merits. 

01.  Henry  C.  Williams  v.  The  Chicago  and  Atlantic 
Railway  Go.  Motion  for  leave  to  file  a  petition  in 
error  to  the  District  Court  of  Van  Wert  County. 
Motion  overruled  on  the  ground  that  the  case  is  not 
reviewable  under  section  6710  of  the  Revised  Statutes, 
as  amended  April  18, 1883. 


The  Attention  of  attorneys  is  again  called  to 
the  neoessity  of  preparing  their  cases,  in  order  to  pre- 
vent their  dismissal  under  Rule  4. 

Cases  should  be  prepared  before  they  are  called  on  the 
docket,  as  they  are  liable  to  be  dismissed  for  want  of 
preparation  any  time  after  call ;  and  they  will  not  be 
reinstated,  unless  the  court  is  well  satisfied,  by  a 
showing  that  good  reasons  exist  ^hy  preparation  has 
not  been  made,  as  well  as  that  the  case  is  meritorious. 

No  time  should  be  lost  in  preparing  all  cases  under 
No.  000. 

ASSIGNMENTS  FOR  OUAL  ARGUMENT. 

Wednesday,  May  16. 

06.  Owen  Lynch  v.  L.  S.  d:  M.  S.  Railway  Co. 
Error  to  the  District  Court  of  Lucas  County. 

I^riday,  May  18. 

151.  Ohio  ex.  rel.  Wm.  H:  Bunker  v.  Charles  A. 
Miller.  Error  to  the  District  Court  of  Hamil- 
ton County. 

166.  Patrick  Hanley  et  al.  v.  Christian  Sandau 
et  al.  Error  to  the  District  Court  of  Hamilton 
County. 

Tujteday,  iiay29. 

126.  Gilbert  Kennedy  v.  Henry  B.  Kelley.  Error 
to  the  District  Court  of  Auglaize  County. 

171.  Longworth  Armstrong,  Administrator,  etc., 
V.  Hannah  C.  Grandin,  Administratrix,  etc. 
Error  to  the  District  Court  of  Hamilton  County. 

218.  Elin  Hughes  et  al.  v.  Cincinnati  d:  Spring- 
field Railroad  Company.  Error  to  the  Superior 
Court  of  Cincinnati. 


Wednesday,  May  80. 

191.  Daniel  V.  Dingman  v.  Mary  J.  Dingman. 
Error  to  the  District  Court  of  Shelby  County. 

197.  Christian  Wild  v.  Commissioners  of  Mont- 
gomery County.  Error  to  the  District  Court  of 
Montgomery  County. 

IViddy,  June  1. 

199.  J.  H.  Devereux,  Receiver,  v.  Frederick 
Thornton,  by  next  friend.  Er^pr  to  the  Dis- 
trict Court  of  Cuyahoga  County. 

213.  Eckstein,  Hills  A  Co.  v.  Commissioners  of 
Hamilton  County.  Error  to  the  District  Court 
of  Hamilton  County. 

290.  Eagle  White  Lead  Company  v.  Commission- 
ers of  Hamilton  County.  Error  to  the  District 
Court  of  Hamilton  County. 

SITPSEICB  GOITBT  C0MXI88I0V. 


Hoar.  Koiu  K.  OmiXOBE,  Cki^  Jmdg*. 

Jmdge$: 
Hon.  Gboeos  K.  Kabu.  Hon.  FsAnLni  J.  Dickmav. 

Hon.  Chaelbb  D.  Kabtin.  Hon.  John  KoOavlbt. 


CMumbus,  Ohio,  May  8, 1883. 
GENERAL  DOCKET  DECISIONS. 

No.  130.  RantzA  Westerman  v»  Barnes.  Error  to 
Court  of  Common  Pleas  of  Hamilton  County.  Re- 
served in  district  court. 

MgCaulby,  J. 

In  an  action  by  a  wife,  under  the  seventh  section  of 
the  act  of  May  1, 1854,  to  provic^e  against  the  evils  re- 
suitiug  from  the  sale  of  intoxicating  liquors,  as 
amended  April  18, 1870,  against  two  persons  for  injury 
to  her  means  of  support  resulting  from  the  habitual 
intoxication  of  her  husband,  caused  by  intoxicating 
liouors  sold  and  furnished  him  by  the  defendants,  and 
where,  from  the  facts  found,  it  appears  that  the  de- 
fendants each  sold  intoxicating  liquors  to  the  hus- 
band, and  that  they  were  in  no  way  connected  in  bus- 
iness, and  that  neither  of  them  inas  in  any  way  inter- 
ested in  the  sales  made  by  the  other ;  out  that  the 
husband  of  the  plaintiff,  during  the  time  in  which  the 
sales  were  made,  was  habitual^  intoxicated,  and  that 
the  sales  were  made  by  both  defendants  with  knowl- 
edge of  this  fact,  and  the  sales  thus  made  contributed 
to  keep  up  said  habit.  Held :  That  the  defendants 
are  Jointly  liable. 

Judgment  affirmed. 

75.  Joseph  Donley  v.  Liberty  Improvement  Bank 
et  al.    Error  to  District  Court  of  Coshocton  County. 

Martin,  J. 

D.  and  others  executed  a  penal  bond  conditioned 
that  they  would  pay  to  the  ol3ligee  any  sum  or  sums, 
which  D.  '*may  owe  to  or  thereafter  become  indebted 
to  the  oblitfee,  upon  bond,  bill,  note,  draft,  check,  ac- 
count or  otherwise  ;"  and  would  indemnify  the  obligee 
and  save  him  harmless  *'from  all  loss,  and 
expense,  by  reason  of  said  or  any  indebtedness  in- 
curred by  D.*'  Subsequently  a  promissory  note  was 
made  and  delivered  to  the  ooliffee  for  value  by  a  firm 
of  which  D.  was  a  member,  ana  for  its  use,  and  which 
was  at  its  inception  indorsed  by  D.  in  his  individual 
name. 

Held :  The  note  is  not  within  the  condition  of  the 
bond,  and  the  action  not  maintainable. 

Judgment  reversed  and  cause  remanded. 

No.  03.  Benjamin  Wey bright  v,  Zelora  Fleming. 
Error  to  the  District  Court  of  Miami  County. 

DiCKMAN,  J. 

1.  In  an  action  to  recover  damages  for  an  injury  to 
the  person  through  the  alleged  carelessness  of  an- 
other, it  is  error  to  use  language  in  the  charge  from 
which  the  jury  might  reasonably  infer  that  the  oonrt 
assumed  tne  existence  of  material  fkctsthat  were 
in  dispute. 
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2.  A  apeoial  exception  to  the  cbarge  Is  not  in  all  cases 
necessary,  before  A  reyievring  court  will  look  to  the 
charge,  and  reverse  the  Jadgnoent,  and  award  a  new 
tria}.  BcUter  v.  JPendergaat^  32  Ohio  St.  494,  approved 
and  followed. 

Judgment  reversed  and  cause  remanded. 

110.  Cummings,  Treasurer  v.    Fitch   et  al.    Error. 
Reserved  from  the  District  Court  of  Ijuoas  County. 
Nash,  J. 

1.  In  1871  the  city  council  of  T.  was  authorised  to 
levy,  not  to  exceed  fifteen  mills  on  the  dollar,  for 
all  municipal  purposes.  On  the  twenty-fourth  of 
May,  1871,  said  council  passed  an  ordinance  maldng 
a  levy  of  fifteen  mills  for  such  purposes.  On  the 
nineteenth  of  June  following,  said  council  passed  an- 
other ordinance  lov3ring  two  mills  additional  for  the 
puroose  of  creating  a  sinking  fund,  for  the  payment 
of  bonds  issued  for  the  construction  of  the  Toledo 
and  Woodville  railroad. 

Held  :  The  ordinance  of  May  twenty  fourth,  was 
valid,  but,  in  passing  it,  council  exhausted  its  power. 
The  ordinance  of  June  nineteenth  was  void,  but  this 
void  act  did  not  invslidate  the  previous  ordinance 
which  was  within  the  power  conferred  by  statute 
upon  said  council. 

2.  In  1874  the  council  of  said  citv  had  the  same 
power  in  levying  taxes  as  in  1871.  On  June  first,  of 
said  year,  it  passed  an  ordinance  making  levies  for 
various  purposes,  authorized  by  law,  amounting  to 
ten  and  five  tenth  mills.  On  June  eighth,  having  no 
lonser  power  to  levy  exceeding  four  and  one-half 
mills,  it  passed  another  ordinance  levying  sixteen 
mUls  additional. 

BM  :  The  first  ordinance  was  valid,  and  the  sec- 
ond ordinance  was  entirely  void.  The  levy  made  by 
it  was  in  excess  of  the  jurisdiction  of  the  council,  and 
was  as  deficient  in  legal  competency  as  if  made  with- 
out any  authority  whatever. 

Judgment  reversed. 

162.  Baker  v.  Morath.  Error  to  the  District  Court 
of  liickinff  County. 

Nash,  j. 

Where  an  undertaking  for  a  second trial,prov]ded  by 
Section  691  of  the  Code  of  Civil  Procedure  (2.  S.  A  C. 
1166).  recites  the  amount  of  the  judgment  in  the  first 
trial,  in  addition  to  the  parties,  the  court,  the  term 
and  the  person  who  recovered  it,  such  matter  is 
merely  descriptive,  and  an  omission,  which  does  not 
affoot  the  certain  indentification  of  the  case,  is  not  ma- 
terial and  does  not  invalidate  the  undertakinff. 

Judgment  of  the  district  court  reversed  ana  that  of 
the  common  pleas  afiipned. 

142.  Thomason  et  ux,  v.  City  of  Dayton.    Error  to 
the  District  Court  of  Montgomery  County. 
GRAiraBR,  C.  J. 

1.  A  recital  in  a  deed  made  by  one  of  two  tenants  in 
common,  to  a  stranger,  referring  to  the  ioint  estate  as 
a  street  bounding  the  land  conveyed  by  said  deed, 
cannot  affect  anv  right  of  the  other  tenant  in  com- 
mon^ although  tne  grantor,  afterwards,  conveys  her 
share  of  the  joint  estate  to  said  co-tenant,  who  then 
sues  to  recover  the  entire  joint  estate. 

2.  Such  recital  will  not  estop  the  plaintiff  in  such 
suit. 

8.  A  city,  that,  belbre  the  making 'of  said  first  deed, 
had  unlawfully  seised  said  land  and  improved  it  as 
a  street,  can  neither  use  said  recital  to  estop  the  plain- 
tiff, nor  defeat  her  recovery  because,  for  a  time,  incon- 
venience to  the  public  will  result  therefrom. 

Judgment  of  the  District  Court  reversed  and  that 
of  the  Superior  Court  affirmed. 

126.  Farmers'  Insurance  Company  v,  McCluokin. 
Error  to  the  District  Court  of  Morrow  County. 
BtthxCoubt. 
In  an  application  for  insurance.  M  covenanted  and 

Screed  that  the  insurance  asked  for  on  his  dwelling 
d  not  exceed  two-thirds  of  its  actual  cash  value.  The 
policy  Insured  it  for  the  sum  asked  for  and  made  the 
application  part  of  the  coatraot.  During  the  term 
a  lire  destroyed  the  building.    In  a  suit  on  the  policy 


issue  was  joinedupon  an  averment  by  the  company 
that  said  covenant  was  untrue,  as  tne  applicant  well 
knew  when  he  made  it ;  At  the  trial  confiicting  evi- 
defice  on  this  issue  was  before  the  jury,  but  the  court 
directed  a  verdict  for  the  plaintiff  fox  **  the  value  of 
the  property  destroyed  by  fire  covered  by  the  policy 
of  insurance  described  in  this  case,  not  exceeding  the 
amount  of  insurance  upon  the  part  thus  destroyeih" 
and  refused  to  give  any  instruction  applicable  to  tod 
issue  as  to  the  covenant. 

H^d  :  This  was  error. 

Judgments  of  the  distriut  and  common  pleas  courts 
reversed  and  a  new  trial  granted. 

124.  Meyers  A  Parrott  v.  The  Central  Building  and 
Savings  Association  of  Dajrtoii.  Error  to  the  District 
Court  of  Montgomery  County.  Judgment  affirmed 
by  agreement  of  parties  upon  terms  settled  by  the 
parties. 

128.  Wm.  Hayes  v,  Warner  Hayden.  Error  to  the 
District  Court  of  Morrow  County.  Judgment  affirmed 
with  penalty  of  twenty-five  dollars.  Ko  further  re- 
port. 

182.  John  J.  Dickson  v,  Chrity  Shaffer.  Error  to 
the  District  Court  of  Richland  County.  IHsmisBed 
for  want  of  preparation  under  Rule  4. 

186.  Jackson  Hanover,  administrator,  Ac.  v.  Jared 
Sperry  et  al.  Error  to  the  District  Court  of  licking 
County,  pending  on  cross-petition  in  error.  Dis- 
missed for  want  of  preparation  under  Rule  4. 

140.  Magdalena  2Sentner  v.  Joseph  V ogel,  Sr.,  et  al. 
Error  to  the  District  Court  of  Hocking  County.  Dis- 
missed for  want  of  prosecution  under  Rule  4. 

144.  John  T.  Bradshaw  v.  Frands  M.  Bradshaw. 
Error  to  the  District  Court  of  Perry  Countj^.  Passed 
for  proof  of  service  of  record  and  of  plaintiff 's  brief 
on  aefendant  hi  error. 

146.  Minerva  Dunlap  v.  Isaac  Harvont  et  aL  Error 
to  the  District  Court  of  Ashland  County.  Dismissed 
for  want  of  preparation  uuder  Rule  4. 

148.  Thomas  Lepage  et  al.  v,  Margaret  Lepage  et  aL 
Error  to  the  District  Court  of  Ouemsey  County.  Dis- 
missed for  want  of  preparation  under  Rule  4. 

150.  Wm.  M.  Hutchison  v.  Jane  Starr.  Error  to. 
the  District  Court  of  Ouemsey  County.  Judgment 
affirmed  with  penalty  of  twenty-five  oollars,  and  at- 
torney fee  twenty- five  dollars.    No  further  report. 

166.  Thomas  Hogev  Ruth  Austin  et  al.  Error  to 
the  District  Court  of  Licking  County.  Judgment 
affirmed  without  penalty  or  attorney's  fee.  No  ftir- 
ther  report 

160.  Isaac  F.  Bennett  v.  Nathan  Bennett.  Error  to 
the  District  Court  of  Morrow  County.  Judgment 
affirmed,  without  penalty.    Noftirther  report. 

162.  Peter  Diehl  v.  Mary  E.  Cook.  Error  to  the  Dis- 
trict Court  of  Monroe  County.  Dinoilftsed  for  want  of 
preparation  under  Rule  4. 

164.  John  Ginther  v.  Christian  Schults.  Error  to 
the  District  Court  of  Tuscarawas  County.  Passed  for 
proof  of  service  of  record  and  brief  on  defendant  in 
error. 

168.  Eliza  Mullen  v.  Annie  L.  Gaifey.  Error  to  the 
District  Court  of  Hamilton  County.  Dismissed  for 
want  of  preparation  under  Rule  4. 

174.  Wm.  Lipton  v.  J.  W.  Hamilton  et  al.  Error  to 
the  District  Court  of  Carroll  County.  Dtamisaed  for 
want  of  preparation  upder  Role  4. 

178.  John  A.  Wright  v.  Mary  Daugherty.  Error  to 
the  District  Coui:t  of  Perry  County.  Diunlsaed  for 
want  of  preparation  under  Rule  4. 

180.  Lawrence  Railroad  Co.  v.  Marsaret  Stacy. 
Error  to  the  District  Court  of  Mahoning  Ooonty. 
Dismissed  for  want  of  preparation,  under  Rule  4. 

184.  Wilson  Sewing  Machine  Co.  v.  F.  M.  P^ton. 
Error  to  the  District  Court  of  Cuyahoga  County. 
Passed  for  proof  of  servioe  of  record  and  orief  on  diie- 
fendant  in  error. 
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Columinu,  0.,  Jfay  19,  1^^^. 

In  the  list  of  sucoessful  applicants  for  ad- 
mission to  the  bar,  published  two  weeks  ago, 
the  type  made  us  say  that  Mr.  D.  W.  Bowman 
was  from  Oreen  Hill,  instead  of  Greenville. 
Mr.  Bowman  was  a  student  of  Judge  elect 
J.  W.  Sater,  of  Greenville ;  and  Patrick  Gay- 
nor,  who  was  a  student  of  A.  M.  Lewis,  of 
Franklin,  had  his  name  misspelled,  while  the 
name  of  Horace  McDermont  of  Daytgn,,  who 
passed  a  most  creditable  examination,  was 
omitted  from  the  list.  To  save  time  we  clip- 
ped the  list  from  a  daily  paper,  and  this  is 
what  comes  of  it. 


THI  IXBOVnn  OOMJUTTKB  07  TEB 
RATI  BAB  AflSOOXATIOB. 

Editor  Ohio  Law  Journal: 

A  meeting  of  the  Executive  Committee  of 
the  State  Bar  Assbdation  has  been  called  to 
meet  at  the  Neil  House,  Columbus,  on  the 
twenty-fourth  instant,  to  consider  and  act 
upon  the  matter  of  how  best  to  secure  the 
ratification  of  the  Judicial  amendment. 

This  meets  the  suggestion  of  your  corre- 
spondent in  the  last  issue.        Yours, 

C.  H.  Gbosvbnob, 

CSiairman  Ex,  Com, 
LameatUr,  0.,  May  16, 1888. 

Reported  Cagefi. 

OBOSBT  BT  AL.  .V.  KUL. 
Bboi 


(OMo  Aiprme  Omre.    April  24, 1888.) 

A  broker  who  wm  npt  Sntrostod  with  the  posses- 
sion of  the  property,  oontraoted  In  his  own  name  to 
■ell  the  same  to  a  vendee,  who  had  no  knowledge 
that  the  broker  was  not  the  real  owner,  but  dealt 
with  him  as  snoh.  The  broker  notified  his  principals 
that  he  bad  sold  for  them,  and  directed  where  to  ship 
the  pioparty  to  the  pnrchaaer.  The  owners,  without 
any  Icnowledge  that  the  broker  had  oontraoted  in  hia 
own  name,  aud  without  any  conduct  on  their  part, 
olothing  the  broker  with  authority  to  reoeiye  pay- 
ment for  them,  or  any  powoarion.  actual  or  oonatruot- 
tre,  t>f  the  propeiiy,  deliverea  the  same  to  the 
vendee.  HM:  Payment  by  the  purohaaer  to  the 
broker,  under  auoh  olronmatanoes,  is  not  a  bar  to  the 
right  of  reoorery  by  the  owners. 

HotJK>n  for  leaye^  to  file  petition  in  error  to 
Superior  Court  of  Cincinnati. 

The  plaintifib,  L.  8.  Crosby  and  W.  W.  Col- 
lins, filed  their  petition  against  the  defend- 


ant William  H.  Hill,  alleging  that  on  or  about 
March  12,  1881,  they  were  partners  and  en- 

S^jSed  in  the  lumber  business  at  Oreenyille, 
ich.  That  one  Roth,  a  lumber  broker  in 
Cincinnati,  represented  to  them  that  he  haA, 
as  such  broker,  sold  for  them  to  the  defendant 
oni  carload  of  shinsles  at  three  dollars  and 
fifty-five  cents  per  thousand ;  that  thereupon 
they  shipped  to  their  own  order  seventy 
thousand  shingles  to  be  delivered  to  HiU  bv 
the  railroad  company,  upon  .payment  by  Hill 
of  the  freight  thereon  ;tnat  about  March  81, 
1881,  Hill,  or  some  one  for  him.  paid  the 
freight  and  received  the  shingles,  but  he  has 
refused  and  failed  to  pay  plamtifb  for  them 
or  to  return  them  ana  prays  for  a  judg- 
ment for  one  hundred  and  ninety-seven 
dollars  and  fifty  cents,  the  value  of  the  shin- 
gles after  crediting  the  freight  paid. 

The  answer  denies  the  conversion  of  the 
shingles,  the  ownership  of  the  plaintifb. 
and  any  indebtedness  to  the  plaintifb :  ana 
avers  that  defendant  bouffht  tne  shingles  of 
Roth  and  paid  him  the  fuU  value  thereof,  and 
that  when  he  made  such  payment  he  had  no 
knowledge  from  whom  Ifoth  purchased  the 
same,  or  that  plaintifb  claimed  any  title  or 
interest  therein.  The  allegation  of  want  of 
knowledflre  is. denied  by  the  rephr. 

Upon  the  trial,  the  pfaintifb  OTOred  evidence 
that  Roth,  in  advising  them  of  the  sale,  di- 
rected them  to  ship  the  goods  to  Glendale  and 
send  the  invoice  tofcincinnati :  that  thereupon 
they  shipped  the  goods  to  Glendale,  to  their 
own  order,  and  mailed  to  defendant,  at  Cin- 
cinnati, an  invoice  and  also  an  order  on  the 
railroaa  agent  at  Olendale  to  deliver  the  goods 
on  payment  of  the  freight.  The  defendant 
offered  evidence  that  he  dealt  i(^th  Roth  as 
a  principal,  not  knowing  that  he  was  a  bro- 
ker ;  that  he  never  received  the  invoice  and 
delivery  order ;  that  from  the  time  of  makinff 
the  contract  with  Roth  until  after  the  mi£ 
<Ue  of  AprU^  he  was  a  member  of  the  legisla- 
ture and  living  at  Columbus  attending  its 
sessions;  that  he  there  received  notice  from 
Roth  that  the  shineles  were  about  to  arrive ; 
that  he  instructed  nia  agent  to  receive  them 
and  pay  the  freight,  which  was  done ;  that  he 
paid  Roth  for  the  same  on  April  21,  1881, 
and  that  he  never  heard  that  plaintifb 
claimed  any  interest  in  them  until  May 
26, 1881,  when  they  wrote  demanding  payment. 

It  was  admitted  upon  the  trial,  that  the 
plaintifb  were  in  fact  the  owners  of  the  shin- 
gles, notwithstanding  the  denial  of  such 
ownership  in  the  answer. 

Part  of^the  testimony  of  the  plaintifb  con- 
sisted of  a  deposition  of  one  in  them^  taken 
under  a  notice  which  omitted  to  state  that 
such  plaintiff  would  be  examined.  The  court, 
by  agreement  of  counsel,  submitted  to  the 
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jury  the  sing^le  question,  whether  the  defend- 
ant, at  the  time  he  paia  Roth,  had  notice  of 
plaintiflb'  rights  or  claim,  and  the  jury  hav- 
ing reported  that  they  were  unable  to  agree 
upon  that  question,  the  court  directed  them, 
that  however  that  question  might  be  deter- 
mined, the  plaintiffs  were  entitled  to  a  ver- 
dict, and  to  return  such  verdict,  leaving  only 
the  question  of  the  value  of  the  property  for 
their  determination.  In  response  to  such 
charge  a  verdict  was  returned  for  the  plain- 
tifEs.  The  charge  was  excepted  to  by  tne  de- 
fendant, who  alK>  elLcepted  to  the  refusal  of 
the  court  to  give  certain  instructions  asked 
by  him.  A  motion  for  a  new  trial  was  made 
and  heard  by  the  court  in  general  term,  over 
ruled,  and  judgment  enterra  on  the  verdict. 
Leave  is  now  asked  to  file^ai  petition  in  error 
in  this  court  to  reverse  that  judgment. 

Cornell  A  Marsh,  for  the  motion,  cited  Judaoh 
V.  StiUvM,  26  Howard  Pr.  513;  46  Iowa  181 ; 
BordmanoiUe  Mch.  Oo.  v.  Dempster^.  2  Can- 
ada S.  C.  R.  21 ;  BouUm  v.  Jimes,  2  H.  &  N. 
564:  128  Mass  28. 

Wilby  A  Wald,  contra,  cited,  Hamet  v.  Le- 
cher, 37  Ohio  St.  350;  2  Kent  (12th  ed.)  622 ;  1 
Moody  A  Rob.  326 ;  2  Barn.  A  Aid.  187 ;  7 
Best  A  Smith  515;  24  Mich.  36 ;  88  la  298 ;  15 
Reporter  127 ;  106  U.  S.  360. 

DOTLB.  J. 

The  alientions  of  the  petitioa  that  Roth,  a 
lumber  broker  in  Cincinnati,  represented  to 

f>laintifE9  that,  as  such  broker,  he  had  sold 
or  them  to  the  defendant,  the  carload  of  shin- 
S^es,  and  that  such  shingles  were  shipped  by 
em,  to  their*own  order,  to  be  delivered  to 
the  defendant  by  the  railroad  company  upon 
the  payment  of  the  freight,  are  not  deniea  in 
the  answer.^  There  is  no  allegation  in  the 
answer,  nor  is  there  any thinfc  in  the  evidence 
tending  to  show,  that  the  plaintiflb  ever  au- 
thorized the  broker  to  receive  payment  for 
them,  ever  entmsted  the  broker  with  the  pos- 
session of  the  property,  or,  by  any  oonouct 
of  theirs,  enabled  him  to  appear  as  owner  of 
the  goods,  and  thereby  impose  opon  a  third 
person  who  was  without  fault ;  or  that  the 
plaintifiEs  had  any  knowledge  that  Roth  con- 
tracted in  his  own  name  and  not  in  theirs, 
from  which  any  ratification  of  such  contract 
can  be  inferred,  but  the  contrary  affirmatively 
appears  from  the  allegations  of  the  petition. 
Thef  case'^made  by^'the  defendant  is  that  he 
dealt  with  Roth,  believing  him  to  be  the 
owner,  and  paid  him  as  such  without  knowl- 
edge of  the  rights  of  plaintiffi. 

The*  answer  contained  a  denial  of  the 
ownership  of  plaintifb,  but  that  was  with- 
drawn upon  the  trial  and  the  title  of  plaintiffs 
admittea.  Without  such  denial,  the  question 
now  presented  might  well  have  been  raised 
by  a  aemurrer  to  the  answer.    In  view  of  the 


peremptory  charge  of  the  court,  all  the  proof 
offered  by  the  defendant,  pertinent  to  the  is- 
sue, must  be  taken  as  true,  and  as  that  proof 
tends  to  sustain  the  allegations  ot  the  answer 
(with  the  denial  of  ownership  omitted)  the 
question  is  substantiallv  the  same  as  would 
oe  presented  by  such  a  aemurrer. 

The  case  presented,  therefore,  is  this:  A 
broker  who  is  not  entrusted  with  the  poases 
sion  of  property,  contracts  in  his  own  name  to 
sell  the  same  to  a  vendee,  who  has  no  knowl- 
edge that  he  is  not  the  real  owner,  but  deals 
with  him  as  fluch.  The  broker  notifies  his 
principals  that  he  has  sold  for  them,  and  di- 
rects where  to  ship  the  property  to  the  vendeeL 
The  owners,  without  any  knowledge  that  the 
broker  has  contracted  in  his  own  name,  and 
without  any  conduct  on  their  part  doihing 
the  agent  with  authority,  express  or  implied 
to  receive  payment  for  them,  or  any  poimse 
sion  actual  or  constructive  of  the  propeny,  de- 
livers the  same  to  the  vendee :  will  payment 
by  the  vendee  to  the  broker,  under  snch  cir> 
cumstances,  without  knowledge  of  the  rights  of 
the  owner,  prevent  the  owners  from  recoverrT 

In  Baring  v.  Cbrrte,  2  B.  ft  Aid.  187,  this 
question  is  distinctlv  answered  in  the  nega- 
tive. ''  The  broker  has  not  the  posseasioii  of 
the  ffoods  and  so  the  vendee  cannot  be  deoelTed 
bv  tnat  circumstance ;  and  besides,  the  em- 

Sloying  of  a  person  to  sell  Roods,  as  a  broker, 
oes  not  authorise  him  tosul  in  his  own  name. 
If,  therefore,  he  sells  in  his  own  name  he  aeCs 
beyond  the  scope  of  his  authority  and  his 
principal  is  not  bound.  But,  it  is  said  fliat 
Dy  these  means  the  broker  would  be  enabled 
bv  his  principal  to  deceive  innocent  persons. 
The  answer,  however,  is  obvious,  that  ne  can- 
not do  so,  unless  the  principal  delivers  over  to 
him  the  possession  and  indicia  of  property." 
Ibid.  148. 

In  Drak^Mt  v.  'Asrvy,  7  Best  A  Smith  516, 
there  was  a  declaration  for  goods  sold  and  de- 
livered ;  plea,  that  the  plaintifl^  sold  and  de- 
livered the  goods  bv  one  DavieSi  his  agent  in 
that  behalf ;  that  defendant  purchased  of  Da- 
vies,  not  as  asent  but  as  vendor  on  his  own 
account ;  that  Davies  sold  as  actual  vendm ; 
that  defendant  had  no  notice  or  knowledge  to 
the  contrary  until  after  payment;  that  he  paid 
the  whole  price  to  Davies,  bona  fide  belie  vifiJi; 
(hat  he  was  vendor  on  his  own  aoooant  and 
entitled  to  receive  payment.  A  demurrer  to 
the  plea  was  sustained. 

Alter  citing  Barring  v.  Cbrrie,  Blackbam 
J,  says.  "  The  defense  of  payment  here  mnsl 
rest  on  the  plaintiffs  having,  by  improper  con- 
duct, enabled  Davies  to  appear  as  proprietiMr  of 
the  goods,  or  having  clothed  him  with  real  m 
apparent  authority  to  receive  payment.  Bot 
the  plea  carefully  avoids  any  statement  to 
that  effect." 
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To  the  same  effect  is  Tementa  v.  Brintiey^  114 
B.  C.  L.  Reporta,  18  C.  B.  (n.  s.)  467. 

On  the  otber  hand,  in  Bonriee  v.  The  Imperial 
ottoman  Bankj  9  Law  Reports  (c.  p.)  38,  to  a 
aimilar  declaration,  the  plea  was  "  the  goods 
were  sold  and  delivered  to  the  defendant  by 
S.  A  Co.  then  being  the  agents  of  the  plaintiff, 
and  entrusted  by  the  plaintiff  with  the  poe- 
session  of  the  goods  as  apparent  owners  there- 
of;" that  8.  A  Co.  sold  in  tneir  own  name  as  their 
goods,  and  that  defendants  had  no  knowledge 
that  ^aintifb  were  the  owners  of  the  goo&, 
Ac.    The  plea  was  held  to  be  good  because  of 
the  statement,  absent  from  the  pleas  in  the 
former  cases,  that  the  agents  were  entrusted 
with  the  possession  as  apparent  owners.    The 
American  authorities  sustain  the  rule  thuses* 
tablidhed  by  the  English  courts.    Wharton  on 
Agents  and    Agency,  §§  712-714;  Story    on 
Agency,  §§  28,  33;  l6d;  Benjamin  on  Sales,  8 
Am.  Ed.  742 ;  Seiple  v.  Irwini  30  Pa.  St.  614 ; 
Higgins  v.    Moore,  M  N.  Y.  417;  Saladori  v. 
MUcheU,  45  111.  88;  Brovm  v.  MorrU,  83  N.  C. 
264;  dark  v.  Smithy  88  111.  298;  Kvremm  v. 
Monaghniiy  24  Mich  36;  McKindly  v.  Dwnham,  56 
Wis.  616 ;  and  see  RoUmd  v.  Gundy,  6  Ohio  202. 
To  the  rule  thus  established  there  are  certain 
exceptions  resting  upon  the  usages  of  certain 
lines  of  business,  Wharton  on  Agency,  §  713; 
Story^  Agency,  §  109 ;  Benj.,  Sales,  §  742 ;  but 
such  usagee  are  matters  to  be  pleaded  and 
proved,  and  are  wholly  absent  from  the  case 
at  bar. 

The  distinction  between  this  case,  and  one 
where  an  agent  is  acting  within  the  scope  of 
his  authority,  or  a  bailee,  factor  or  commission 
merchant,  entrusted  with   the  possession  of 
the  property  and  the  power  to  sell,  and  tl)us 
enabled  to  aeal  with  it  as  his  own,  is  very  ap- 
parent.   In  the  latter  cases,  like  Them  v.  Bank 
37y  O.  S.  264,  where  the  agent  sells  the  prop- 
erty, receives  payment  and  appropriates  it  to 
hie* own  use,  the  loss  must  fall  upon  the  prin- 
cipal who  confides  in  the  agent  and  places  the 
power    in  his  hands  to  (foceive  purchasers.. 
The  question  submitted  to  the  jury,  whether 
defenoant  had  knowledge  of  plaintiflb'  claim 
wa8    not  controUinff.    Its  determination  in 
favor  of  the  defencbnt  would  net  have  de- 
feated plaintiflb'  recoverv.  It  was,  therefore,  an 
immaterial  issue  and  the  peremptory  charge 
wae  right    There  were  no  facts  in  the  case 
that  tended  to  show  a  ratification  of  the  un- 
authorized contract  of  the  agent  for  the  reason 
that    such    unauthorised  contract    was   not 
known  to  the  plaintifBs;  Bemneeke  v.  Inmrance 
Oo.f  106  U.^S.  360.    Defendant  had  the  means 
of  knowledge  at  his  command,  and  the  fact 
that  Roth  nad  not  the  possession  of  the  prop- 
erty he  was  selling,  was  sufficient  to  require  of 
dei^ndant  that,  before  payment,  he  should  as- 
certain to  whom  payment  was  aue. 


There  was  no  error  in  admitting  the  depos- 
ition. Where  a  witness  is  competent,  and  the 
testimony  relevant,  and  no  exceptions  ar&  ta- 
ken to  it  before  the  commencement  of  the  trial, 
the  objection  is  waived ;  Rev.  Stats.  §  6286. 
Besides,  in  the  view  we  take  of  the  cr.8e,  there 
could  be  no  injury  to  the  defendant  thereby. 

Motion  overruled. 

[To  appear  in  39  Ohio  St.] 


♦  ♦  ♦  - 


WATSOV  y.  STATE. 

BRIBBBy— RBQUISrrBB  OF  iNDICfTMBNT—EXORFTIONS— 

Weight  op  Evidbncx. 
(Ohio  Supreme  Cburt,    May  1, 1883.) 

1.  An  indictmeot,  under  Sec.  6800,  R.  8.,  which 
charges  that  defendant  corruptly  oflfered  and  prom- 
ised to  B,  a  member  of  the  House  of  Representatives 
of  the  General  Assembly  of  the  State,  with  the  Intent 
to  corruptly  and  feloniously  influence  his  vote  upon  a 
certain  bill  then  pending  in  such  house.  **  a  valuable 
thing,  to- wit:  stock  of  the  Cincinnati  Union  Rail* 
way  Go.,  of  the  amount  and  value  of  $20,000,  and  a 
large  amount  of  money,  of  great  value,"  is  not  bad 
for  uncertainty.  It  is  not  necessary,  in  addi- 
tion to  such  alleffatiou,  to  recite  the  facts  which  give 
the  thing  offerea  a  value,  aor  to  charge  that  a  definite 
sum  of  money  was  offered. 

2.  A  single  count  in  such  indictment,  which  charged 
that  B  was  a  member  of  Uie  house,  and  also  a  mem- 
ber of  a  standing  committee  of  such  house  to  which 
the  biU  was  relbrred,  and  that  the  offer  and  promise 
was  made  to  influence  his  vote  therefor  in  the  house, 
and  his  vote  for  a  favorable  report  thereon  In  the 
e::mmittee.  Is  not  bad  for  dupUdty.  The  charge  thus 
made  constitutes  but  one  offense  under  the  statute. 

8.  To  charge  the  Jury,  In  a  trial  upon  such  indict' 
ment,  that  the  thing  offered  or  promised  must  have  a 
value  at  the  very  time  it  is  offered  or  promised,  and 
while  the  bill  is  pending,  is  error,  but  not  to  the 
prejudice  of  the  defendant.  It  is  a  crime,  under  Sec, 
e000,to  offer  or  promises  thing  valuable  at  that  time, 
or  which  will  oe  valuable  when,  according  to  tht* 
promise,  it  is  to  be  given  or  delivered. 

4.  Under  the  act  of  April  18, 1888,  entitled  «'  An  act 
to  amend  sections  455, 9710,  8711  and  7856  of  the  Re- 
vised Statutes,"  this  court  cannot  examine  the  bill  of 
exceptions,  for  the  purpose  of  determining  whether 
the  verdict  is  sgainst  the  weight  of  the  eviaenoe. 

Motion  for  leave  to  file  a  petition  in  error 
to  the  Court  of  (/ommon  Pleas  of  Franklin 
County. 

Doyle,  J. 

Watson  was  indicted  under  section  6900  of 
the  Revised  Statutes  for  offering  a  bribe  to 
a  niember  of  the  House  of  Representatives^  to' 
influence  his  vote  upon  a  biu  then  pending 
in  said  house.  The  indictment  contains  two 
counts.  The  first  count  charged,  in  substance, 
that  the  defendant  on  the  twentv-third  of 
March,  1882,  during  the  pendencv  before  said 
house  of  a  bill  ^'  Providing  for  the  extension 
of  the  Miami  and  Erie  Canal,  and  building 
and  maintaining  a  railwav  through  the  citv 
of  Cinqinnati,"  known  as  House  bill  No.  209, 
to  corruptly  influence  one  William  Bloch  a 
member.  &c.,  to  vote  for  said  bill,  did  corruptly 
offer  ana  promise  to  said  Bloch,  '*  a  valuable 
thing,  .to  wit :  stock  of  the  Cincinnati  Union 
Railway  Company  of  the  amount  and  value 
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of  twenty  thousand  dollars  and  a  large  amount 
of  money  of  great  value." 

The  second  count  charged  that  Bloch  was 
also  a  member  of  the  standing  committee  of 
the  house  on  public  works,  to  which  commit- 
tee the  bill  aforesaid  was  referred.  And  that, 
for  the  purpose  of  influencing  him,  as  a  mem- 
ber of  tne  house,  to  vote  for  the  bill,  and  as 
member  of  the  committee  to  vote  for  a  favor- 
able report  on  the  bill,  did  corruptly  offer  and 
promise,  etc.,  repeating  the  offer  in  the  lan- 
guage already  quoted  from  the  first  count. 

At  the  January  Term,  1883,  of  the  Court  of 
Common  Pleas  of  Franklin  County,  the  de- 
fendant was  tried  and  convicted  upon  both 
counts  of  the  indictment;  A  motion  for  a 
new  trial  was  made  and  overruled  and  the 
defendant  sentenced  to  a  term  in  the  peni- 
tentiary. He  thereupon  filed  in  this  court  a 
motion  for  leave  to  file  a  petition  in  error,  to 

{>rocure  a  reversal  of  that  judgment.  During 
he  progress  of  the  case,  after  the  indictment, 
the  defendant  filed,  in  the  order  named,  a  mo- 
tion toquash,  ademurrer  toeachcountof  tbein- 
dictment,  and  a  motion  to  require  the  state  to 
elect,  under  the  second  count  of  the  in- 
dictment, which  offense  it  would  proceed 
upon,  asuming  that  two  distinct  offenses 
were  therein  charged,  each  of  which  was,  at 
the  proper  time,  overruled  b^  the  court,  and 
exceptions  taken  by  said  de&ndant 

These  several  rulings  and  orders  of  the 
court  are  alleged  to  be  error,  and  will  be  con- 
sidered together,  as  each  of  said  motions  and 
demurrers  was  intended  to  present  the  ques- 
tion as  to  the  sufficiency  of  the  indictment. 

1.  It  is  claimed  that  the  second  count  of 
the  indictment  is  bad  for  duplicity ;  that  it 
charges  separate  and  distinct  offenses ;  that 
attempting  to  bribe  a  member  of  a  legislative 
committee  as  to  his  action  as  such,  was  an 
offense  at  common  law,  and  that,  as  the  in- 
dictment, charges,  that  this  bill  No.  209  was,  at 
the  date  alleged,  in  the  committee,  an  offer  to 
bribe  him,  as  such  committeeman  is  a  differ- 
ent offence  from  an  offer  to  bribe  him  as  a 
member  of  the  Housq.  Hence,  it  is  urged, 
the  two  offenses,  both  being  indictable  at 
common  law,  cannot  be  charged  in  one  count. 

Conceding  that  these  acts  constituted  dis« 
tinct  offenses  at  common  law,  the  legislature 
has  the  powef  to  make  them  one  offense  by  stat- 
ute. As  we  have  no  common  law  crimes  in 
Ohio,  the  inquiry  is:  Are  there  two  crimes, 
made  such  by  statute,  charged  in  this  count 
of  the  ifidictment  ? 

The  provision  of  the  statute  Sec.  6900  R.  3. 
is  as  follows :  ^*  Whoever  corruptly  gives,  prom- 
ises, or  offers  to  any  member  or  officer  of  the 
ffeneral  assembly,  or  of  either  house  thereof, 
^  *  *  either  before  or  after  his  election, 
qualification,  or  appointment,  any  valuable 


thing,  3|e  :|e  He  to  influence  him  with  re- 
spect to  his  official  duty,  or  to  influence  his 
action,  vote^  opinion,  or  judgment  in  any 
matter  pending,  or  that  might  legally  o(«ne 
before  him ;  "  &c. 

What  is  charged  in  this  second  count  is 
that  the  offer  was  made  to  Blach,  a  member  of 
the  House,  and  also  a  member  of  the  commit- 
tee of  such  House,  to  induce  him  to  vote  for 
the  bill  and  to  vote  for  a  favorable  report  in 
the  committee.  Within  the  meaning  of  this 
statute  the  member  does  not  occupy  the  doal 
character  claimed  for  him.  What  he  does  in 
committee  he  does  as  a  representative,  the 
committee  being  but  a  suDndivision  of  the 
legislative  body  for  certain  purposes,  among 
which  is  that  of  examining  Dills  and  report- 
ing to  the  whole  body  upon  their  merits.  To 
attempt  by  a  bribe,  to  influence  his  vote  apon 
a  pending  bill  either  in  the  committee  of 
which  he  is  a  member,  pr  in  the  House,  when 
the  bill  is  put  to  a  vote,  is  a  crime  under  this 
statute.  To  allege  either,  without  the  other, 
would  be  good.  To  allege  the  bribe  was 
offered  to  induce  the  member  to  do  both  is 
certainly  «xxl. 

2.  It  IS  further  urged  that  the  indictment 
does  not  sufficiently  charge  that  anything  of 
value  was  offered,  because  it  is  not  charged 
that  the  Cincinnati  Union  Railway  Co.  wft& 
when  the  offer  was  made,  legally  incorporatea 
or  authorized  to  issue  stock,  nor  any  tact  which 
imparted  present  value  to  such  stock ;  nor,  it 
is  said,  is  it  charged  that  any  specific  amount 
of  money,  having  a  value  expressed  by  a  sum 
certain,  was  offered;  the  term,  ''a  large 
amount  of  money  of  great  value "  being  too 
indefinite  for  good  pleading^. 

We  think  tne  objection  is  not  well  taken. 
It  is  not  necessary  to  allege  or  prove  the  quan- 
tity of  value,  where  that  is  not  an  essential  ele- 
ment of  the  crime.  Under  this  statute  it  is  not 
material  whether  the  value  of  the  thing  offidied 
isgreat  or  small,  if  it  is  in  £Etct  valuable.  To 
o£fer  one  dollar,  for  the  corrupt  purpose  of  in- 
fluencing the  vote  of  a  legislator,  is  afi  com- 
Klete  an  offense  as  to  offer  a  hundred  ddlars. 
[oney  necessarily  imports  value.  The  term 
'^ anything  of  value"  includes nionej,  in  this 
state,  by  express  statutorjr  provision,  Rev. 
.  Stats.  ^794 ;  hence  the  distinction  does  not 
exist  here,  which  is  found  in  some  states, 
between  '*  a  thing  of  value ''  and  "  ihoney  "  in 
an  indictment.  Keading  these  two  sections 
of  the  Revised  Statutes  together  and  testing 
thereby  this  part  of  the  ofifer,  the  result  is  the 
same  as  if  Sec.  6900  read  "  whoever  corruptly 
offers  any  money." 

The  requirements  of  the  statute,  to  consti- 
tute the  crime,  are  fully  met  bv  aUegaii<»i 
and  proof  that  the  defendant  offered  a  large 
sum  of  money.    A  promise,  or  offer  in  jiut 
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that  language,  without  naming  any  definite 
sum,  with  tne  corrupt  purpose  of  infi!uencing 
the  vote  of  the  member,  would  be  a  crime 
under  this  statute,  and  the  indictment  need 
not  charge  more.  We  will  consider  the  offer 
of  the  stock  when  we  come  to  the  charge  of 
the  court. 

8.  Upon  the  trial  and  before  the  close  of  the 
argument,  the  defendant  asked  the  court  to 
charge  the  jury  as  follows : 

"  The  jury,  before  they  can  convict  tne  de- 
fendant, must  find  that  about  the  twenty- 
third  of  March,  1882,  the  defendant,  with  in- 
tent to  corruptly  influence  the  vote,  opinion, 
judgment  and  action  of  William  Bloch  as  a 
member  of  the  General  Assembly,  did  offer  him 
stock  of  the  Cincinnati  Union  Railway  Co.  ; 
and  you  must  further  find  that  there  was  such 
stock  in  existence,  and  that  it  had  some  value ; 
or  if  there  was  such  stock  and  it  had  no  value, 
then  in  order  to  sustain  the  indictment  and 
warrant  a  conviction  of  the  defendant,  you 
must  find  that  the  defendant  offered  to  Wil- 
liam Bloch  a  specified  or  definite  sum  of 
money,  and  that  such  offers,  or  one  of  them, 
were  made  while  House  bill  No.  209,  was  act- 
ually pending  before  the  House  of  Represent- 
atives." 

This  charge  the  court  refused  to  give,  but 
did  charge  the  jury  that  "  the  State  in  order 
to  convict,  must  show  that  there  was  a  prom- 
ise or  offer  made  to  said  Bloch,  for  the  purpose 
of  controlling  or  influencing  his  vote  and  leg- 
islative action,  upon  this  bill ;  and  it  must 
farther  show,  if  you  find  that  anything  was 
p^mised  or  offered,  that  the  thing  promised 
or  offered  was  of  some  value.  It  does  not 
matter  how  much  or  how  little  it  may  have 
been,  but  it  must  be  some  value  at  the  time 
of  the  promise  or  offer."  And  again  :  "  I  will 
charge  you  that  you  must  find  that  the  thing 
offered  had  a  value  at  the  time  it  was  so 
offered,  and  the  bill  pending." 

The  request  of  the  defendant  contained 
three  distinct  propositions.  Two  of  them, 
viz :  that  the  offer  of  money  must  be  a  speci- 
fied and  definite  sum^  and  that  the  bill  must 
be  actually  pending  before  the  House,  by 
which  was  meant  (in  view  of  the  claim  made 
thereon  by  the  defendant's  counsel,  on  the 
trial)  before  the  House,  and  not  in  the  com- 
mittee, we  have  already  disposed  of.  As  all 
the  propositions  were  contained  in  a  single 
request,  which  in  these  respecte  was  erro- 
neous, it  was  properly  refused.  The  third 
proposition  in  aefendant's  request,  viz :  that 
the  stock  or  thing  offered,  must  have  a 
value  at  the  very  time  it  was  ofifered,  was 
given  by  the  court  in  much  stronger  lan- 
guage than  that  contained  in  the  request. 
There  was  no,  error,  therefore,  in  the  charge 
to  the  prejudice  of   the  defendant ;  it  was 


much  more  favorable  to  him  than  tlie  law  is. 
The  evil  of  the  charge  is,  that  it  so  construes 
the  statute  as  to  leave  unprovided  for,  and 
allow  to  go  unpunished,  the  very  worst  forms 
of  bribery. 

It  was  proved,  on  the  trial,  that  the  organi- 
zation of  the  Cincinnati  Union  Railway  Co. 
had  not  been  legally  perfected,  as  provided 
by  Sec.  3244  of  the  Revised  Statutes,  and 
hence  its  stock  had  not  yet  been  legally  issued. 
The  effect  of  the  charge  given,  therefore,  was, 
practically,  to  take  this  part  of  the  ease  from 
the  consideration  of  the  jury.  But  the  prop- 
osition to  the  legislator,  in  a  case  of  this  Kind, 
may  be  in  effect,  that  if  he  will  use  his  in- 
fluence and  vote,  as  a  representative  and 
committeeman,  to  obtain  a  grant  of  a  valu- 
able franchise  irom  the  state,  he  shall  be  paid 
therefor  a  part  of  the  grant,  or  that  which 
represents  a  part  of  the  grant,  to  wit:  stock 
in  the  company  incorporated  to  receive  the 
grant.  A  very  dangerous  species  of  bribery, 
although  such  stock  may  not  .at  the  time  of 
the  promise  be  in  existence. 

The  offes  in  this  case,  if  it  was  made,  to 
giye  stock  in  this  company  to  the  amount 
and  of  the  value  of  twenty  thousand  dollars, 
involved  a  promise  that  at  the  time  of  deliv- 
ery it  should  be  le^al  stock  and  valuable. 

To  offer,  or  promise  to  give  a  thing,  and,  in 
connection  therewith,  to  promise  to  do  some 
act,  before  the  time  the  thing  is  to  be  given, 
which  will  give  it  value.;  or  to  offer  a  thing 
in  the.  future,  which,  at  the  time  agreed  upon 
for  deliverVj  will  have  a  value,  is  to  offer  a 
valuable  thing. 

Suppose  there  was  nothing  illegal  or  im- 
proper in  the  contract  proposed  in  this  case, 
out  it  could  be  enforced  as  any  other  valid 
contract  in  an  action  by  Blocn  against  de- 
fendant for  the  contract  price  for  his  service^ 
idleging  that  it  had  been  entered  into,  and 
fully  performed  by  him.  Would  it  be  any 
defense  to  say.  True,  I  promised  you  stock  in 
the  Railway  Co.  not  only  to  the  amount,  but  of 
the  value  of  twenty  thousand  dollars,  but  the 
company  was  not  then  legally  organized  and 
its  stock,  then,  had  no  value :  hence  I  did  not 
agree  to  pay  you  anything  or  value  ?  Would 
he  not  rather  be  held,  to  have  agreed  that, 
when  the  time  of  performance  on  his  part 
arrived,  there  should  be  such  stock,  legally 
issued,  and  that  it  would  be  of  the,  value 
named,  and  upon  his  failure  to  fulfill  such 
agreement,  be  liable  to  a  judgment. 

This  statutCj  like  other  criminal  statutes, 
must  be  strictly  constmed,  so  that  no  act  shall 
be  held  under  it  to  be  a  crime  not  within  ito 
letter,  but  it  must  also  be  reasonably  con- 
struea.  and  the  words  used  in  it  be  given 
their  lair  import  and  meaning.  The  coo- 
atruotion  given  to  it  by  tbe  court  in  this 
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charee,  would  permit  a  man  to  promise  a 
legislator,  that  after  his  vote  was  recorded  a 
particular  way  upon  a  pending  bill,  the  prom- 
issor  would  execute  to  him  a  negotiable  prom- 
issory note,  or  procure  A.  or  B.  to  ezcute  and  de- 
liver such  note,  or  subscribe  for  the  capital 
stock  of  a  corporation,  which  the  promoters  of 
the  project  were  about  to  organize;*  and  deliver 
him  such  stock,  or  give  him  a  portion  or  per- 
centage of  whatever  was  realized  out  of  some 
venture,  to  be  aided  by  the  legislation  sought 
thereby  to  be  corruptly  influenced  (as  wit- 
ness the  many  subsidies  said  to  bo  thus  ob- 
tained) and  escape  liability. 

The  thing  offered  must  be  a  thing  of  value  : 
but  of  value  when  ?  It  may  be  a  thing  of 
great  value  at  the  time  it  is  to  be  delivered, 
and  have  no  existence  at  the  time  of  the  prom- 
ise. It  will  iiave  its  evil  influence  and  be  as 
petnicious  as  any  form  of  bribery. 

When  this  statute,  therefore,  prohibits  giv^ 
ing,  offering,  or  premising  anything  of  value, 
it  must  be  held  to  mean  of  value  when  it  is 
given,  offered  or  promised,  or  when,  by  the 
terms  of  the  offer  or  promise,  it  is  to  be  given. 

4.  It  is  claimed  the  verdict  is  against  the 
weight  of  the  testimony.  W^e  cannot  exam- 
ine the  record  for  the  purpose  of  determining 
that  question.  Sec.  7866  R.  S.  as  amended 
April  18, 1883,  by  the  act  entitled  *'  An  act  to 
amend  Sections  466,  6710,  6711,  and  7866,  of 
th6  Revised  Statutes  "  prohibits  such  exam- 
ination. 

While  this  motion  was  filed  before  the  pas- 
sage of  that  act,  if  we  grant  it.  and  the  case 
takes  its  place  on  the  general  aocket,  it  will 
be  governed  by  the  provisions  of  the  section 
as  tnus  amended. 

Motion  overruled. 

[To  appear  in  89  Ohio  St.] 
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TXOMAt,  MX?%  V.  OKAKBlUAnr,  AD'MB. 

Di^AiiLOWAiros— Statotb  of  LiMrrA- 
Tioirs. 

{Oklo  auprtme  OowrL    BCay  1, 1883.) 

1*  A  creditor  of  the  estate  of  a  deceased  person ,  whose 
olaim  has  been  daly  aUowed  hy  the  administrator, 
may  prosecate  atl  action  thereon  against  the  estate 
after  the  expiration  of  eighteen  months  ftom  the 
date  of  the  administrator's  bond,  and  such  further 
time  ss  may  be  trranted  by  the  court  for  the  collection 
of  the  assets  of  the  estate. 

2.  Verbal  notice  to  the  administrator  of  an  estate, 
by  the  widow  of  the  deceased,  not  to  allow  a  spedfled 
daim  against  the  estate,  is  not  saffldent  proof  of 
fraud  on  the  part  of  the  administrator  for  afterwards 
making  such  allowance. 

8.  In  an  action  against  an  administrator  on  a  note 
which  matured  more  than  fifteen  years  before  the 
commencement  of  the  suit,  whei )  it  Is  alleged  in  the 
netitionthat  before  the  expiration  of  fifteen  years 
from  its  mstnrity.  the  note,  duly  verified,  was  pre- 
sented  to  the  sdminiBtrator  for  allowance  as  a  valid 
daim  against  the  estate  and  the  same  was  duly  allowed, 
an  answer  whicih  does  not  deny  the  fact  oi  such  id- 
lowaaoe,  but  simply  avers  that  the  action  was  not 


commenced  within  fifteen  years  from  the  matultj 
of  the  note,  is  bad  on  demurrer. 

4.  Where  a  claim  against  an  estate  has  been  duly 
presented  to  and  allowed  by  the  administrstor,  no 
farther  allowance  by  a  succeeding  administrator  s« 
bomBwm^  is  required  by  the  statute. 

6.  The  allowance  of  a  daim  is  not  oondaBive  of  iti 
validity  against  the  estate,  but  may  afterwards  be 
disputed  and  conteated  by  the  administrator  who 
aUowed  it,  or  bv  an  administrator  de  hotdf  noa ;  hot 
in  such  case,  the  statute  Undting  suits  on  rsjeotid 
claims  to  dx  months,  does  not  apply. 

6.  Where  the  same  person  is  aamlnistrator  of  the 
creditor  as  weU  ss  the  debtor  estate,  no  forAid  pre- 
sentation or  allowance  of  the  daim  within  four  ▼stn 
from  the  date  of  the  bond  of  the  administrator  of  the 
debtor  estate  is  necessary,  but  in  such  case  the  dsim 
is  extinguished  ss  soon  as  funds  applicable  to  ite 
pavment  come  into  the  hands  of  the  administrstor. 

7.  A  payment  of  a  part  of  a  claim  by  an  adminis- 
trator, without  disputing  the  balance,  is  a  snfllelsnt 
allowance  of  the  whole  daim. 

Error  to  the  District  Court  of  Morrow 
County. 

The  original  action  was  brought  by  plaint- 
iff in  error.  Smith  Thomas,  as  executor  of 
Sophia  Snider,  ap;aihst  defendant  in  error, 
C.  H.  Chamberlain,  adminis^.rator  de  601111 
non  of  Benjamin  P.Truex,  in  the  Court  of  Com- 
mon Pleas  of  Morrow  County,  on  the  eleventh 
day  of  November,  A.  D.  1878. 

The  petition  stated  the  foUowinff  facts  in 
substance :  On  the  third  of  September,  1849, 
Benjamin  P.  Truez  executed  to  Sophia  Sni- 
der, two  promissory  notes  for  eight  hundred 
and  eighty-eight  dollars  each,  payable 
respectively  in  five  and  six  years  after  date, 
with  interest  annually  after  three  yean. 
Sophia  Snider,  subsequently,  in  the  year 
f 849,  died,  and  Smith  Thomas  was  duly  ap- 
pointed executor  of  her  will.  In  October, 
1854,  Benjamin  P.  Truex  died,  and  Smith 
Thomas  was  duly  appointed  executor  of  his 
will,  also.  At  the  death  of  Truex,  the  notes 
above  described  were  outstanding  in  the 
hands  of  Thomas,  as  executor  of  Sophia  Sni- 
der. Thomas  continued  to  be  executor  of 
Tru^x's  estate  until  December,  1866,  and  du^ 
.  ing  the  period  he  sustained  the  relation  of 
executor  to  each  of  the  estates,  he  endorsed 
several  payments  upon  these  notes  :  the  first 
of  which  was  for  two  hundred  and  forty-six 
dollars  and  twelve  cents,  on  March  8,  1855, 
and  the  last,  for  fiftv-two  dollars  and  seventy- 
four  cents,  on  March  2, 1865.  The  amoant  of 
Sa3rment8  thus  endorsed  (including  two  hun- 
red  and  seven  dollars  and  nhiety-i)ine  cents, 
paid  by  Truex  in  his  life  time)  was  thirteen 
nundred  and  eighty-eight  dollars  and  twenty- 
three  cents. 

In  January,  1867,  Joseph  Sutherland  wss 
duly  appointed  administrator  cb  hcmiB  wm  of 
the  estate  of  Truex,  and  shortly  thereafteri  the 
plaintiff  in  error  duly  verified  the  daim  of 
Snider's  estate  against  the  estate  of  Truex, 
based  upon  said  two  notes,  and  presented  the 
same  to  Sutherland  for  allowance,  whereupon 
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Satberlandy  on  the  fourth  day  of  January, 
1868,  as  such  administrator,  allowed  the  same 
in  writing  as  a  valid  claim  against  the  estate 
ofTmez.  Afterwardi  on  the  twenty-fourth 
cS  February,  1870,  Sutherland  having  ceased 
to  be  administrator  of  the  estate  of  Truex,  C. 
H.  Chamberlain,  defendant,  was  duly  ap- 
pointed to  that  olBice.  It  is  also  averred  in 
the  petition,  that  Chamberlain,  as  such  ad- 
ministrator, on  the  nineteenth  of  January, 
1871.  allowed  the  balance  on  said  notes  as  a 
valid  ^laim  against  the  estate  of  Truex,  and 
that  no  payments  have  been  made  on  the 
notes  except  those  cited. 

The  petition  also  contains  the  following  aver- 
ment. "  Plaintiff  says  that  eighteen  months 
since  the  appointment  of  said  C.  H.  Chamber-* 
lain  as  such  administrator  ow  aforesaid,  and 
the  further  time  of  one  vear  allowed  him  by^ 
the  probate  court  of  said  MorroF  County  U) 
settle  up  said  estate,  have  elapsed,  and  no  fur- 
ther time  has  been  allowed  to  him  as  such 
administrator,  for  the  settlement  of  said  es- 
tate j  that  said^  estate  is  solvent,  and  that  said 
administrator,  C.  H.  Chamberlain,  has  paid  a 
portion  of  the  debtli  thereof  in  full,  and  has 
not  made  any  payment  on  the  claims  of  plaint- 
iff above  set  mrth." 

Prayer  against  defendant  as  such  adminis- 
trator for  balance  due  on  notes. 

Defendant  demurred  to  petition,  which  was 
Qvemiled  and  defendant  excepted. 
.  The  defendant  thereupon  answered  as  fol- 
lows : 

"  1.  And  now  comes  the  defendant,  and  for 
answer  to  the  petition  of  the  plainti£^  denies 
that  the  claims  and  notes  in  said  petition 
mentioned^  were  ever  legaUy  and.  properly 
presented  to  and  allowed  by  any  executor  or 
administrator  of  the  said  ^njamin  P.  Truex, 
deceased,  as  valid  claims  against  his  said  estate; 

"  2.  And  defendant,  for  a  further  and  sec- 
ond defense  to  said  petition,  says  that  the  said 
plaintiff  ought  not  to  haVe  bis  said  action 
thereof  against  him  as  such  administrator  de 
homii  fum^  of  said  estate,  because  he  says  that 
the  allowance  by  the  said  Joseph  Sutherland^ 
as  administrator  de  bonia  non  of  said  estate,  of 
said  notes  as  valid  claims  against  said  estate, 
was  procured  by  the  fraudulent  collusion  of 
the  said  Smith  Thomas  and  Joseph  Suther- 
land, both  the  said  Smith  Thomas  and  the 
said  Joseph  Sutherland  well  knowing  that 
the  same  were  not  valid  claims  against  said 
estate. 

**  8.  And  said  defendant,  as  a  further  and 
third  defense  to  said  petition,  says  that  said 
"plaintiff  ought  not  to  hafve  or  maintain  his 
said  action  theijpof  against  him  as  such  ad- 
ministrator debomi  fion,  because  he  says  that 
said  piomiflsory  notes  and  claims  in  said  pe- 
tition mentioned  have  been  fully  paid. 


"4.  And  defendant,  for  a  further  answer 
and  fourth  defense,  says  that  said  plaint- 
iff ought  not  to  have  or  maintain  his  said 
action  thereof  against  him,  because  he  says 
that  more  than  fifteen  years  have  elapsed 
since  the  maturity  of  the  said  promissorv 
notes  and  claims  in  said  petition  mentioned, 
and  prior  to  the  commencement  of  this 
action. 

''5.  And  tl.c  said  defendant,  for  a  further 
answer  ano  fifth  defense,  says  that  the  said 
plaintiff  ought  not  to  have  or  maintain  his 
said  action  against  him  as  such  administra- 
tor debonis  fion,  because  he  says  the  said  Smith 
Thomas,  as  such  executor,  on  or  i^bout  the 
fifth  day  of  July,  A.  D.  1871,  presented  said 
promissory  note  to  this  defendant  as  such  ad- 
ministrator de  bonie  non  for  allowance  as  valid 
claims  against  said  estate,  and  that  he  dis- 
puted the  same,  and  refused  so  to  do,  and  re- 
jected said  claims,  and  that  more  than  six 
months  have  elapsed  since  refusal  and  rejection 
and  before  the  commencement  of  this  action, 
and  this  defendant  further  says  that  saia 
claims  have  never  been  referred  in  conformity 
to  the  provisions  of  the  statute  in  such  jcases 
made  and  provided.^' 

The  sixth  defense  alleged  nothing  more 
in  substance,  than  the  successive  appoint- 
ments of  Thomas,  Sutherland  and  Chamber- 
lain, as  personal  representatives  of  Truex,  at 
the  dates  named,  and  that  each  of  them, 
within  three  months  after  his  appointment, 
gave  due  notice  thereof  as  required  by  law. 

Demurrer  to  the  fourth,  fifth  and  sixth  de- 
fenses were  sustained  by  the  court,  and  de- 
fendant excepted. 

Issues  were  joined  on  defenses  two  and 
three  hj  reply. 

Verdict  and  judgment  were  rendered  in  the 
court  oNommon  pleas  for  the  plaintiff 

The  judgment  of  the  common  pleas,  on  er- 
ror, was  reversed  by  the  district  court,  and  this 
proceeding  is  prosecuted  to  reverse  the  judg- 
ment of  reversal. 

McIlvainb,  J. 

The  judgment  of  the  district  court  is  sought 
to  be  maintained  on  the  nound,  that  the 
court  of  common  pleas  errra  in  overruling 
the  demurrer  to  the  petition. 

The  only  point  made  in  argument  by  de- 
fendant in  error,  on  this  demurrer,  is  that  the 
Setition  alleges  that  the  claim  sued  on,  was 
ulv  allowed  bythespccessive  representatives 
of  tne  estate  of  Truex  as  a  valid  claim  against 
that  estate  ;  and  therefore,  it  is  claimed  that 
no  cause  of  action  against  the  defendant  was 
stated. 

{n  support  of  this  claim,  defendant  relies 
on  Orm  v.  Omr,  2  Ohio  St.  576,  and  Tajfhr  v. 
2!!koni|  29  Ohio  St.  609.  True,  there  are  some 
dida  in  those  cases  that  would  support  the 
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claim,  especially  in  the  latter  case,  where  it 
is  8ai<i,  that  "  the  right  to  maintain  an  action 
OQ  claims  against  an  estate  presented  to  and 
allowed  by  the  administratot,  is  prohibited 
by  law^"  The  point  decided  by  the  court  was, 
that  the  statute  of  limitations'does  not  run  in 
favor  of  an  estate  against  a  claim  duly  al- 
lowed by  the  administrator,  so  that  the  ques- 
tion now  under  consideration  was  not  nec- 
essarily involved  in  the  decision  of  that  case. 
The  case  of  Greer  v.  Oreer,  was  on  the  bond  of 
an  administrator,  and  not  against  the  estate, 
so  that  nothing  in  that  case,  or  in  the  opinion, 
concludes  the  case  now  before  us. 

If  the  defendant  was  exempt  from  being 
sued  on  the  claim  stated  in  the  petition,  the 
exemption  must  be  found  in  some  statutory 
provision ;  and  the  only  statute  relied  on,  is 
as  follows  * 

Revised  Statutes,  section  6108  (S.  &  C.  684, 
section  96),  "No  executor  or  aaministrator 
shall  be  liable  to  the.  suit  of  a  creditor  of  the 
deceased,  until  after  the  expiration  of  eighteen 
months  from  the  date  of  his  administration 
bond,  or  the  further  time  allowed  by  the  court 
for  the  collection  of  the  assets  .of  the  estate, 
unless  it  be  for  the  recovery  of  a  demand  that 
would  not  be  affected  by  the  insolvencv  of  the 
estate ;  or  unless  it  be  brousht  after  the 
estate  has  been  representea  insolvent, 
for  the  purpose  of  ascertaining-  k  claim  that 
is  contestea ;  or  unless  the  claim  has  been  ex- 
hibited to  the  executor  or  administrator,  and 
has  been  disputed  or  rejected  by  him." 

This  section,  instead  of  supporting  the 
claim  made  by  demurrant,  is,  by  implication, 
strongly  against  it.  The  petition  avers  that 
eighteen  months  from  the  date  of  the  admin- 
istration bond  and  the  further  time  allowed 
by  the  court  for  the  collection  of  the  assets  of 
tne  estate,  had  expired,  and  that  t^fl^^state 
was  solvent ;  thus  showing  that  the  plaintiff 
was  entitled  to  payment,  and  that  the  period 
of  defendant's  exemption  from  suit  had 
elapsed. 

The  claim  that  the  only  remedy  of  a  credi- 
tor for  the  payment  of  an  allowed  debt,  is 
under  section  6210  of  Revised  Statutes,  is  fal- 
lacious.    That  section  is  as  follows  : 

"  After  a  creditor  is  entitled  by  law  to  the 
payment  of  his  debt,  from  the  executors  or 
administrators,and  the  amount  of  the  claim  has 
either  been  admitted  to  be  just  or  allowed  by 
them,  or  has  been  ascertained  by  judgment 
or  award  against  them,  or  by  an  order  of  dis- 
tribution, tne  bond  given  by  them  for  the  dis- 
charge of  their  trust,  may  be  put  in  suit  by 
such  creditor,  if  the^  executors  or  adminis- 
trators shall  neglect,  upon  demand  made  by 
such  creditor,  to  pay  such  claims." 

The  remedv  on  the  bond  is  cumulative,  not 
exclusive,    suppose  the  makers  of  the  bond 


be  insolvent,  and  the  estate  solvent ;  can 
there  be  any  doubt  that  the  creditor  would 
be  entitled  to  iudgment  and  execution  against 
the  assets  of  the  estate?  Surely  not  \  section 
6107  provides  that  all  executions  against  exe- 
cutors or  administrators  for  debts  due  from 
the  deceased,  shall,  except  in  cases  otherwise 
provided  for,  run  asainst  the  goods  and  estate 
of  the  deceased  in  tneir  hands. 

The  demurrer  to  the  petition  was  properly 
overruled. 

The  issues  of  fact  made  by  and  upon  de- 
fenses one.  two  and  three,  were  found  oy  the 
jury  in  ifavor  of  plaintiff,  and  as  to  the 
matters  submitted  to  the  jury,  the  only  error 
assigned,  that  need  be  mentioned,  is,  that  the 
court  ruled  out  the  following  testimony  offered 
by  defendant  in  support  of  defense  number 
two,  namely :  that  Sutherland,  before  he  al- 
lowed these  claims  against  the  estate,  as  ad- 
ministrator de  bonis  non^  had  beer.  Terbally 
notified  by  the  widow  of  Tiuex,  not  to  allow 
them.  No  other  testimony  was  offered  tend- 
ing to  prove  the  collusion  and  fraud  charged 
in  the  second  defense,  and  taken  alone,  we 
think  the  evidence  so  rejected  did  not  tend  to 
prove  the  defense  alle^ea.  1£  the  rejected  te»- 
tunony  had  been  admitted,  and  no  other  evi- 
dence in  support  of  this  defense  had  been 
offered,  we  think  the  court  should  have  di- 
rected the  jury,  on  this  issue,  to  .find  for  the 
plaintiff.  Hence,.its  rejection  was  not  pre- 
judicial to  the  defendant. 

Did  the  court  of  common  pleas  err  in  sus- 
taining the  demurrer  to  the  fourth  defense  ? 
This  defense  alleges  that  more  than  fifteen 
years  had  el&psed  between  the  maturity  of 
the  notes  and  the  commencement  of  the 
action. 

It  was  alleged  in  the  petition  that  Suther- 
land, as  administrator  ck  bonis  nan^  had  al- 
lowed this  claim  as  a  valid  claim  against  the 
estate,  on  the  fourth  day  of  January,  186& 
less  than  fifteen  years  from  the  maturity  of 
the  notes.  This  fact  was  not  denied  by  the 
answer.  By  this  allowance,  the  statute 
ceased  to  run  against  the  claim.  Tc^fer  v. 
Thorn,  29  Ohio  St.  569.  By  failing  to  denv 
the  fact  of  allowance  as  pleaded  in  the  peti- 
tion, it  must  be  regardea,  under  the  statute, 
as  admitted,  and  being  admitted,  it  was 
wholly  immaterial  that  fifteen  years  had 
elapsed  from  the  maturity  of  the  note  to  the 
commencement  of  the  action  thereon.  Upon 
such  a  record,  we  think,  the  Question  on  the 
demurrer  was  the  same  as  if  the  answer  had 
admitted  the  allowance  of  the  claim  by  Suth- 
erland, on  the  day  named  in  the  petition. 
Hence,  there  was  no  error  in  sustaining  this 
demurrer. 

The  demurrer  to  the  fifth  defense  raises  this 
question,  whether  or  not,  the  statute  requir- 
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ing  a  creditor  of  an  estate  to  bring  an  action 
on  his  claim  within  six  months  after  its  re- 
jection by  the  administrator,  applies  to  a 
case,  where  the  clrim  has  been  duly  allowed 
by  an  administrator^  and  was  rejected  by  the 
successor  of  the  administrator  allowing  it. 

The  allowance  of  a  claim  when  exhibited 
or  presented  to  an  administrator  for  allowance 
is  not  tonclnsive  against  the  estate,  as  to  its 
validity.  It  may  uterwards  be  disputed  and 
contested  by  the  administrator.  But  we 
think  the  statute  binding  the  ri^ht  of  action 
to  six  months  after  the  claim  is  registered 
does  not  apply  to  a  case  where  the  claim  is 
allowed  Upon  presentation,  and  afterwards 
disputed ;  out  only  to  cases  where  it  is  dis- 
puted or  rejected  upon  presentation  for  allow- 
ance. The  statute  is,  (Sec.  6079  Rev.  Stats.) 
"  If, a  claim  a^^ainst  the  estate  of  a  deceased  per- 
son be  exhibited  to  the  executor  or  adminis- 
trator, before  the  estate  is  rei>re8entated  in- 
solvent, and  be  disputed  or  rejected  by  him, 
and  the  same  be  not  refused,  the  claimant 
shall,  within  six  months  after  such  dispute 
or  rejection,  if  the  debt  *  *  *  he  then  due 
4^  ^  ^commence  suit  for  the  recovery  thereof 
or  be  forever  barred:"  It  would  seem  clear, 
that  such  suit  must  be  commenced  within 
six  months  after  the  rejection,  although  an 
administrator  de  bonis  non  may,  during  that 
)>eriod,  have  pucceeded.  If  the  estate  oe  en- 
titled to  the  advantage  resulting  from  the 
rejection  of  a  claim  in  such  case,  why  should 
it  not  be  bound  by  an  ''  allowance  "  made  by 
a  former  administrator  ? 

We  think  it  is  so  bound,  and  therefore  the 
rejection  of  the  claim  in  tnis  case  by  the  de- 
fendant, had  no  other  effect  upon  it  than 
would  a  subsequent  notice  b^  Sutherland, 
after  he  allowed  the  daim,  of  his  intention  to 
contest  it. 

An  administrator  de  bonis  non  takes  the  es- 
tate from  his  predecessor  in  the  same  condi- 
tion in  which  he  left  it.  All  acts  lawfully  done 
in  the  discharge  of  his  trust  by  the  former  ad- 
ministrator are  binding  on  his  successor.  The 
law  recoffnizes  a  privity  of  estate  between 
them,  ana  it  follows,  that  the  case,  in  this 
respect,  stands  exactly  as  if  the  same  admin- 
istrator who  allowed  the  claim,  had  after- 
wards repudiated  it. 

There  was  no  error  in  sustaining  the  de- 
murrer to  this  defense. 

The  only  question  which  remains  to  be  con- 
sidered, as  arising  upon  the  demurrer  to  the 
sixth  defense,  as  it  appears  to  us,  is  that  the 
plaintiff's  claim  was  not  allowed  by  Thomas 
as  executor  of  Truex  within  the  period  of 
four  vears  after  his  giving  bond  as  such 
executor. 

During  the  whole  of  this  period,  Thomas  was 
executor  ef  the  creditor,  as  well  as  of  the 


debtor  estate.  In  such  double  relation  he 
could  not  deal  or  contract  with  himself,  but 
whenever  funds  belonging  to  the  debtor  es- 
tate and  applicable  to  the  payment  of  the 
creditor  estate  came  into  his  Kands,  he  was 
bound  to  treat  the  same  as  assets  of  the  cred- 
itor estate,  to  the  extent  of  the  indebtedness. 
If  mistakes  occur  in  making  transfer  of  such 
accounts,  the^  may  be  corrected  on  settle- 
ment of  his  final  accounts  with  the  probate 
court.  No  formal  '*  allowance  "  of  the  claim 
was  necessary ;  but  if  it  were,  the  credits  in- 
dorsed upon  the  notes  during  the  double  rela- 
tion, sufficiently  show  that  such  allowance 
was  duly  made. 

We  find  no  error  in  the  record  of  the  Court 
of  Common  Pleas  for  which  the  judgment  of 
that  court  should  have  been  reversed. 

Judgment  of  district  court  reversed,  and 
that  of  the  common  pleas  affirmed. 

[To  appear  in  39  Ohio  St  ] 
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BXXB  T.  nrSVBAVCB  COXPAHT. 
{Ohio  Supreme  Cburt.    May  1, 1883.) 

INBUBANOB— BBBAOH  OF  POLICT— CUSTOM . 

Where  a  policy  on  the  aaaured's  '*  general  stock  of 
hardvrare  and  agricultural  implements,"  in  a  village 
in  this  State,  provided  that  "  if  the  assured  shall  keep 
gunpowder  [or]  petroleum,  without  written  permis- 
sion .  in  this  policy,  then  this  policy  shall  be  void," 
and  in  an  action  on  the  policy  the  insurer  relies  on  a 
breach  of  the  condition,  evidence  is  not  admissible  to 
show  a  custom  among  hardware  dealers  in  the  vil- 
lages in  Ohio  to  keep  for  sale  such  articles,  in  limited 
quantities,  as  part  of  the  stock. 

Error  to  the  District  Court  of  Ashland 
County. 

Okxy,  J. 

The  action  in  the  court  of  common  pleas 
was  on  a  policy  of  insurance  issued  by  the 
Forest  City  Mutual  Insurance  Company  to 
Beer  A  Co.,  ''  on  their  general  stock  of  hard- 
ware and  agricultural  implements  contained 
in  the  two-story  brick  building  and  frame  ad- 
dition, situated  on  the  north  side  of  Main 
Street,  Ashland,  Ohio."  The  words  were  writ- 
ten on  the  face  of  the  policy.  In  the  printed 
part,  among  the  conditions,  was  the  following  : 
**  If  the  assured  shall  keep  gunpowder  *  * 
*  [or]  petroleum,  *  *  *  without  written 
permission  in  this  policy,  *  *  *  this  pol- 
icy shall  be  void."  No  such  permission  was 
given.  The  stock  was.  consumed  by  fire.  An- 
swer, setting  forth  the  above  clause  in 
the  condition,  and  the  fact  that  the  assured 
had,  without  such  permission,  kept  puch  ar- 
ticles for  sale  as  part  of  his  stock.  Reply,  and 
evidence  in  support  of  it,  that  at  the  time  the 
policy  was  issued,  there  was  and  continued  to 
Dea  custom  in^the  villages  of  Ohio,  including 
Ashland,  for  persons  engaged  as  Beer  A  Co. 
were,  in  the  retail  hardware  business,  to  keep 
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for  sale  gunpowder  not  exceeding  in  qnantity 
twenty-five  pounds,  and  petroleum  not  exceed- 
ing in  quantity  one  barrel,  and  that  the  gun- 
powderand  petroleum,referred  to  in  the  answer, 
were  kept  and  retailed  in  pursuance  of  such  cus- 
tom. Exception  to  the  testimony.  Charge, 
that  such  custom,  if  generally  acted  on  by  per- 
sons engaged  in  such  retail  business  in  the  vil- 
lages of  Ohio,  and  generally  known,  was  valid, 
and  the  policy  could  not  be  avoided  by  keeping 
such  articles  without  such  permission,although 
the  &ct  that  such  articles  were  kept  in  this 
store  was  unknown  to  the  defendant.  Excep- 
tion to  the  charge.  Verdict  and  judgment  f<ir 
ll,065.S3.  Judgment  reversed  in  the  district 
court.  Petition  in  this  court  by  Beer  A  Co.  to 
reverse  the  judgment  of  reversal. 

The  district  court  did  not  err.  Usage  '*  murt 
not  be  inconsistent  with  the  words  of  the 
agreement."  Sted  Works  v.  Dewey,  37  Ohio  St. 
242,  250;  Ledyard  v.  Hibbard,  48  Mich.  421, 
427.  This  usage  was  plainly  so.  Birmingham 
Ins,  Co.  V.  Kroegher.  83  Pa.  St.  64,  is  in  point, 
and  other  cases  fully  sustain  it.  Macomber  v. 
Ins.  Co.,  7  Grav  257 :  WethereU  v.  Ins.  Co.,  16 
Gray  278 ;  WKitmarsh  v.  Ins.  Co.,  2  Allen  581  ; 
Commercial  Ins.  Co.  v.  MeUman,  48  IlL  813 ;  Mb- 
Ewan  V.  ChUhridge,  18  Moore  P.  C.  304.  'Nor  is 
this  inconsistent  with  Pindar  v.  Continental 
Ins.  Co.,  36  N.  Y.  648.  There  the  insurance 
was  upon  the  stock  **  such  as*  is  usually  kept 
in  country  stores,"  and  the  custom  was  held 
not  to  be  inconsistent  with  similar  conditions 
in  the  policy.  The  case  is  referred  to  in  Pin" 
dar  V.  Ins.  Co.,  38  N.  Y.  364,  s.  c.  47  N.  Y.  114. 
To  the  same  effect  as  36  N.  Y.  648,  is  Phoenix 
Ins.  Co.  V.  Taylor,  5  Min.  492 ;  WhUmarsh  v. 
Ins.  Co.,  16  Grav  359 ;  cf.  L^geU  v.  Ins.  Co., 
10  Rich.  L.  202';  Bewxm  L.  &F.  Ins.  Co.  v.  QUA, 
1  Moore,  P.  C.  N.  S.  73.  Nor  is  Birmingham 
Ins.  Co.  V.  Kroeqher,  supra.,  inconsistent  with 
ca&es  which  hold  that  such  conditions  do  not 
apply  where  the  assured,  in  the  prosecution  of 
his  business,  necessarily  uses  the  articles  speci- 
fied in  ^uch  condition.  Lawson  on  Usage, 
258,  et  seq. 

Where  the  written  and  printed  parts  of  a 
policy  are  in  apparent  conflict,  the  written 

Grt  in  many  cases  will  prevail,  but  that  rule 
s  no  application  in  this  case. 
Judgment  affirmed. 
[To  appear  in  39  Ohio  St.] 

BAnt  T.  ZIXT. 

National  Banks— Spboial  DBPOsrm— ^iIABiutt. 

( Ohio  Sitpreme  Oowrt.    Biay  1, 1SS8.  > 

1.  The  power  to  receive  speoial  depoelto  ii  conferred 
by  the  national  banking  aot,  upon  banks  orgaaiaed 
under  th^t  act. 

2.  Where  a  national  bank  haa  been  aocostomed  to 
reoeive  United  Statea  bonda,  aa  apeoial  depo^ita, 
gratnitonaly,  it  la  liable  for  any  loaa  thereof  oooondnK 
through  the  want  of  that  degree  of  oare  which  gooa 


bnaineaa  men  would  exerolae  In  keeping  property  of 
anch  valne. 

8.  A  demand  of  aald  bonda,  and  a  refoaalby  the 
bank  to  deUver  the  aame,  with  no  other  explanation 
of  anch  ref  osal  than  the  statement  that  the  bank  haa 
no  audi  bonda  In  Ita  poaseaslon,  fnmiah  anHlflieat 
proof  of  loaa  by  anoh  negUgence  aa  will  render  the 
bank  liable  therefor. 

Error  to  the  District  Court  of  Richland 
County. 

The  original  action  wasbrought  in  the  Court 
of  Common  Pleas  of  Richland  County,  to  re- 
cover the  value  of  certain  United  States  bonds 
alle^^ed  to  have  been  deposited  with  the  First 
National  Bank  of  Mansfield,  and  by  said  bank 
wrongfully  appropriated  to  its  own  use. 

The  First  National  Bank  of  Mansfield  is  an 
association  organised  under  the  Act  of  Con- 
gress entitled  "  An  Act  to  provide  a  National 
Currency,"  &c.,  approved  June  8, 1864. 

The  court  of  common  pleas  rendered  jud|^- 
ment  in  favor  of  the  present  defendants  m 
error,  which  judgment  was  affirmed  by  the 
district  court,  and  this  proceeding  is  prose- 
cuted to  reverse  the  judgment  of  the  district 
court. 

Five  other  cases  agiainst  said  bank  and  its 
receiver,  and  involving  the  same  questions, 
were,  b v  agreement  of  the  parties,  tried  in  the 
court  of  common  pleas,  and  are  now  heard, 
with  this  case.  Tne  facts  are  stated  in  the 
opinion  of  the  court. 

Upson,  J. 

In  behalf  of  the  plaintifBs  in  error  it  is  in- 
sisted that  whatever  contract  or  arrangement 
existed,  was  between  the  defendants  in  error 
and  W.  S.  Hickoz  individually,  and  not  as  an 
officer  of  the  bank,  and  that  if  he  did  attempt 
to  bind  the  bank,  without  the  knowledge  of 
the  directors,  the  agreement  was  uttra  vires, 
and  absolutely  void.  Upon  a  careful  exam- 
ination of  the  testimony,  all  of  whieh  ie  set 
forth  in  the  bill  of  exceptions,  we  are  of  opin- 
ion that  it  fully  warranted  the  court  of  com- 
mon pleas  in  finding  that  the  bonds  described 
in  the  petition  were  received  by  the  bank  as 
a  special  deposit  for  safe  kee|)ing ;  that,  with 
the  full  knowledge  and  acquiescence  of  its  di- 
rectors and  officers,  the  bank  ei\gaged  in  the 
business  of  receiving  United  States  oonds  on 
deposit  for  safe  keeping,  and  thai  Hickox,  as 
cashier,  had  ffenersl  authority  to  receire  such 
special  deposits  for  the  bank.  We  do  not  think 
tne  right  of  the  defendants  in  error  to  recover 
the  value  of  their  bonds  depends  upon  proof 
that  special  authority  was  given  to  tne  cashier 
in  this  particular  instance. 

The  testimony  shows  that  some  of  the  bonds 
were  actuallv  sold,  and  the  proceeds  converted 
to  the  use  of  the  bank,  and  it  might  well  have 
been  regarded  as  proved  that  all  of  the  bonds 
in  this  case  had  been  thus  converted,  bat  we 
decide  this  case  upon  grounds  common  to  all 
of  the  cases  submitted  with  thia 
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The  first  question  of  law  presented  by  the 
record  is,  had  the  cashier  power  •  to  bincl  the 
bank  by  receiring  the  bonds  as  a  special  de- 
positior  safe  keeping  7  In  the  case  of  Wiley 
V.  The  Fird  National  Bank  of  BrattUbaro,  47  Ver- 
mont Rep.  546,  the  Supreme  Coart  of  Vermont 
decided  tnat  the  taking  of  special  deposits  to 
keep,  merely  for  the  accommodation  of  the  de- 
positor, is  not  within  the  authorized  business 
of  national  banks,  and  that  their  cashiers  have 
no  power  to  bind  them  on  any  express  con- 
tract accompanying,  or  any  implied  contract 
arising  out  of,  soeh  taking.  In  a  number  of 
other  cases  decided  by  state  courts  it  was  also 
held  that  national  banks  were  not  responsible 
for  the  safe  keeping  of  special  deposits  en- 
trusted to  their  care,  even  when  sucn  deposits 
were  made  with  the  knowledge  and  acquies- 
cence of  the  directors,  and  that  thebankscould 
not  be  held  liable  even  for  the  gross  negligence 
of  their  officers.  These  decisions  rest  upon  the 
assumption  that  the  act  under  which  national 
banks  are  organized  expressly  sets  forth  the 
powers  conferred  upon  those  banks,  and  does 
not  include  among  them  power  to  receive  spe« 
cial  deposits,  and  that  such  power  is  not  given 
them  bv  the  grant  of  all  sucn  incidental  pow- 
ers as  snail  be  necessary  to  carry  on  the  ousi- 
ness  of  banking.  The  proper  construction  of 
the  banking  act  nas,  however,  since  this  action 
was  brought,  been  conclusively  determined 
by  the  Supreme  Court  of  the  United  States,  in 
the  case  of  the  First  National  Bank  of  Carlide 
V.  Grahamy  100  U.  8.  699,  in  which  th^t  court 
decided  not  only,  that  if  a  bank  be  accustomed 
to  take  such  deposits  as  the  one  in  question, 
and  this  is  known,  and  acquiesced  in  by  the 
directors,  it  is  liable  to  the  same  extent 'as  if 
the  deposit  had  been  authorized  by  the  terms 
of  the  .charter,  but  also  decided  that  the  pro- 
vision of  the  law  authorizing  a  bank,  after  its 
failure,  "  to  deliver  special  deposits  "  clearlv 
implied  that  it  might,  as  a  part  of  its  legiti- 
mate business,  receive  such^special  deposits. 
In  the  case  now  under  conslaeration  it  was 
proved  to  have  been  a  part  of  the  ordinary  bus- 
iness of  the  b&nk  to  receive  United  States  bonds 
for  safe  keeping,  and  it  follows  that  the  cashier, 
in  dealing  with  the  defendants  in  error,  acted, 
within  the  scope  of  his  authority  as  cashier, 
and  that  the  bank  was  therefore  bound  by  his 
acts. 

The  degree  of  care  reauired  of  the  bank  de- 
pends upon  the  nature  or  the  bailment.  There 
IS  strong  proof  that  the  bonds  were  taken,  not 
merely  for  the  accommodation  of  the  owners, 
but  for  the  benefit  and  profit  of  the  bank.  It 
may  be  conceded,  however,  for  the  purpose  of 
this  decision,  that  no  advantage  or  compen- 
sation was  to  be  received  by  the  bank  for  the 
responsibility  which  it  incurred.  It  is  usu- 
ally stated  that  a  bailee,  who  is  to  receive  no 


reward,  is  liable  only  for  gross  negligence,  and 
some  of  the  coses  hold  that  such  a  bailee  is  re- 
sponsible onlv  for  the  want  of  that  care  which 
is  taken  by  the  most  inattentive.  But  that 
rule  cannot  be  applied  to  all  cases  of  bailment 
without  reward,  for  when  securities  are  depos- 
ited with  persons  accustomed  to  receive  such  de- 
posits, they  are  liable  for  ady  loss  occurring 
through  the  want  of  that  care  which  good  bus- 
iness men  would  exercise  in  regard  R>  prop- 
erty of  such  value.  This  was  the  degree  of 
care  required  of  the  bank  in  this  case.  Were 
the  bonds  lost  for  the  want  of  such  care  7  They 
were  demanded  by  the  defendants  in  error, 
and  the  only  excuse  given  for  not  delivering 
them,  as  stated  in  the  answer,  was  that  "  the 
said  bank,  not  having  any  such  bonds  in  its 
possession,  did  not  deliver  any  to  the  plaint- 
ifTs".  No  explanation  was  oflered  and  no  rea- 
son given  for  the  bonds  not  being  in  the  pos- 
session of  the  bank.  We  hold  that  under 
those  circumstances,  the  proof  of  demand,  and 
refusal  to  deliver,  was  sufficient  evidence  that 
the  bonds  had  been  lost  by  the  gross  negligence 
of  the  bank,  if  not  converted  to  its  own  use. 

Judgment  affirmed. 

[To  appear  in  89  Ohio  St.] 
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STXWABT  y.  THX  STATE. 

INOBST— REL4TI01VSinF— BaOTHBR-nr-IiAW     AMD    8ia- 

TBR-IV-LAW. 

( Ohio  Supreme  Ckmrt.    May  8, 1S88.) 

A  brother-in-law  and  sister-in-law  are,  within  *the 
meaning  of  the  statute  preacribing  the  punishment 
of  incest,  nearer  of  Icln,  by  affinity,  than  oonsins. 

Motion  for  leave  to  file  a  petition  in  error 
to  the  Court  of  Common  Pleas  of  Washington 
County. 

By  the  Court. 

The  defendant,  Stanton  E.  Stewart,  was  in- 
dicted for  incest,  the  indictment  charging 
him  with  having  committed  adultery  with 
one  Etta  Drake,  "  the  said  Stanton  E.'  Stew- 
art and  the  said  Etta  Drake  being  then  and 
there  nearer  of  kin  by  affinitv,  than  cousins, 
to  wit :  the  said  Etta  Drake  oein^  then  and 
there  the  sister  by  affinity  said  relation 
being  commonly  known  as  sister-in-law,  of 
the  said  Stanton  E.  Stewart,''  and  the  only 
question  presented  is,  whether  the  indict- 
ment contains  a  sufficient  statement  of  .the 
relationship  between  the  defendant  and  Etta 
Drake.  It  is  claimed  that  the  indictment  is 
in  this  respect  bad  :  first,  because  it  does  not 
state  how  the  relationship  was  created,  and 
that  it  still  subsists,  and  second,  because  no 
relatives  by  affinity  are  nearer  of  kin  than 
cousins  by  consanguinity,  there  beinir  no  mode 
of  comparison  betwoon  relatives  by  affinity, 
and  relatives  by  consanguinity. 

The  first  objection  to  the  incliotment  is  dis- 


608 


rwr 


OHIO    l^W   JOXJENAIi, 


posed  of  by  the  decision  in  the  case  of  Noble  v. 
The  Suae,  22  Ohio  St.  541. 

The  second  objection  cannot  be  sustained. 
The  statute  prescribes  the  punishment  of  per- 
sons having  sexual  intercourse,  who  are 
"  nearer  of  kin  bj  consanguinity  or  affinity, 
than  cousins,  having  knowledge  of  their  rela- 
tionship," and  we  are  of  opinion  that  under 
this  statute,  the  degrees  of  relationship  by 
affinity  are  to  be  determined  in  the  same 
manner  as  the  degrees  of  relationship  by  con- 
sanguinity, and  that  a  brother-in-law  and  a 
sister-in-laiv  are,  within  the  meaning  of  this 
statute,  nearer  of  kin  than  cousins. 

Any  other  construction  of  the  statute  would 
exclude  from  its  operation  all  relatives  by 
affinity. 

Motion  overruled. 

[To  appear  in  39  Ohio  St.] 
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Wim  T.  LOOKWOOD. 
PiiSADiivos— CouifTSBOiiAiM— EbIkoiwin  Dxn>--C!oR- 

BBcmoiv. 
( Ohio  Supreme  O&urt,    May  S,  1888.) 

1.  The  general  rale  la  that  a  defendant  is  bound  to 
set  up  every  defense,  legal  or  equitable  or  both, 
which  he  mav  have  to  the  action,  and  waives  those 
not  pleaded  ;  bat  where  the  facts  claimed  to  afford  a 
defenae  are  sufficient  to  constitute  a  counterclaim, 
there  is  an  exception  to  such  eeneral  rule. 

2.  A  defendant  relying  solely  on  his  leAl  title>  in 
an  action  to  recover  the  possession  of  real  property, 
and  fiiiling,  is  not  estopped  to  maintain  an  action  to 
correct  mistakes  In  Che  deeds  under  which  the 
parties  to  such  action  respectively  claimed.  He  has 
Kis  election  to  rely  on  such  equitable  title  as  a  de- 
fense or  a  counterclaim,  or  he  may  maintain  an  action 
thereon. 

Error  to  the  District  Court  of  Lorain  County. 

In  an  action  prosecuted  by  Philip  Lock  wood 
against  Otto  Witte,  in  the  Court  of  Con^mon 
Pleas  of  Lorain  County,  *to  recover  possession 
of  a  parcel  of  real  estate,  containing  about 
3800  square  feet,  in  that  county,  the  only  is- 
sue was  with  respect  to  the  legal  titlQ«  which 
issue  was  framed  under  the  civil  code,  §  659, 
Rev.  Stats.  §  6782.  No  allusion  was  made  in 
the  pleadings  or  evidence  to  any  mistake  in 
any  of  the  deeds  in  the  claim  of  title  of  either 
of  the  parties.  Judgment  was.  rendered,  in 
1876,  in  the  issue  joined,  in  favor  of  Lock  wood, 
for  the  recovery  of  such  possession.  That 
parcel  of  real  estate  is  the  property  in  contro- 
versy in  this  case. 

Lockwood  being  about  to  enforce  the  judg- 
ment, Witte,  in  1877,  commenced  an  action 
in  the  Court  of  Common  Pleas  of  Lorain 
County,  against  Lockwood  and  others,  and  ob- 
tained an  injunction  against  such  enforce- 
ment. In  the  petition  he  states  that  in  1849, 
Elam  Fairchila  was  the  owner  of  a  certain 
tract  of  land,  including  the  parcel  above  men- 
tioned, and  that  through  a  series  of  purchasers 
of  the  whole  tract,  he  (Witte)  became  the 
owner  thereof  in  1870;  that  the  purchaser 


from  Fairchild  paid  him  for  the  whole  tract, 
and  Fairchild  put  him  in  possession  of  the 
same,  and  executed  and  delivered  to  him  a 
deed,  intending  thereby  to  convev  to  him  the 
whole  tract,  but  by  mutual  mistake  of  the  par- 
ties, the  parcel  here  in  dispute  was  omit^dd ; 
that  the  successive  purchasers,  in  like  man- 
ner, bought,  paid  for,  and  were  placed  in  pos- 
session of  the  whole  tract,  and  received  deeds 
which  by  like  mutual  mistakes  omitted  the 
parcel  in  dispute ,  that  he  (Witte)  is  the 
owner  in  equity  of  the  parcel  in  dispute,  and 
entitled  to  have  the  legal  title  to  the  same  ; 
and  that  the  legal  title  to  the  parcel  in  dis- 
pute has  passed  from  Elam  Fairchild  to  Philip 
Lockwood,  through  successive  purchasers, 
with  notice  of  such  adverse  possession  and 
consequently  of  his  (Witte's)  rights;  and 
that  Lockwood  had  obtained,  and  was  about 
to  enforce,  a  iudgment  for  the  recovery  of  po^ 
session  of  such  parcel,  as  already  stated'.  Elam 
Fairchild  was  made  a  party,  and  also  all  the 
persons  who  claimed  through  him  as  aforesaid, 
and  the  prayer  was  that  the  several  deeds 
should  be  corrected  in  the  particular  named, 
and  that  the  judgment  for  the  recovery  of 
possession  should  oe  perpetually  enjoined. 

Lockwood,  in  his  answer,  set  up  and  relied 
on  the  judgment  in  his  favor  as  a  bar  to  the 
action.  There  was  neither  demurrer  nor  reply 
to  the  answer,  but  the  district  court,  at  the 
trial  on  appeal  to  that  court,  excluded  evi- 
dence offered  by  Witte  in  proof  of  the  alle- 
gations of  his  petition,  and  Witte  excepted ; 
and  thereupon  the  court  dissolved  the  iniunc- 
tion  and  rendered  judgment  in  favor  of  Lock- 
wood  and  against  Witte  on  the  pleadings,  and 
Witte  prosecutes  this  petition  in  error  to  re- 
verse tne  judgment. 

I.  A.  Webster  for  plaintiff  in  error. 

Metcalf  A  Metcalf  for  defendants  in  error. 

Okey,  J. 

The  petition  in  this  case  contains  allega- 
tions wnicb,  properly  stated,  would  have  con- 
stituted a  sood  bill  m  chancery  to  reform  the 
deeds,  and  hence  the  petition  is  sufficient. 
Under  the  former  practice,  alleeation  and 
proof  of  such  equitable  title  would  not  have 
been  permitted  in  an  action  of  ejectfnent,  and 
hence  it  would  have  been  necessary  to  resort 
to  such  a  bill.  But  under  the  civil  code  **  the 
defendant  may  set  forth  in  his  answer  as 
many  grounds  of  defense,  counterclaim  and 
set  off  as  he  may  have,  whether  they  be  such 
as  have  been  heretofore  denominated  legal  or 
equitable  or  both"  (§  93 ;  Rev.  Stats.  S  6071), 
and  hence  it  is  clear  that  the  equitaUe  title 
might  have  been  set  up  as  a  counterclaim.  3 
Wait's  Act.  A  Def.  113.  Furthermore,  it 
might  have  been  pleaded  as  a  defense  (Lom- 
caster,  etc.,  Co.  y.  Oolgaie,  12  Ohio  BL  844),  with- 
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oat  demanding  a  remedy  of  an  affirmative 
character;  but,  "  whether  this  remedy  is  de- 
manded or  not,  the  answer  should  contain  all 
the  substantial  facts  that  wogld  be  found  in  a 
cross-bill  in  chancery."  Pomeroy's  Rem.  § 
95 ;  Ptrwers  v.  Armstrong,  86  Ohio  St.  857.  In 
such  equitable  action,  or  such  counterclaim, 
it  would  be  necessary  to  make  all  persons  in 
interest  parties.  "  When  the  land  nas  passed 
through  several  owners  by  a  succession  of  con- 
veyances, all  the  series  of  grantors  or  their 
heirs  if  they  themselves  are  dead,  are  necessarv 
defendants."  Pomeroy's  Rem.  §  871;  Civil 
Code,  §  96 ;  Rev.  Stats.  §  6074.  Equally  cogent 
is  the  reason  for  holding  such  parties  to  be  es- 
sential where  the  mistake  is  pleaded  as  a  de- 
fense; for  a  judgment  on  the  ecjuitable  title, 
whether  pleaded  as  a  counterclaim,  or  as  a  de- 
fense, or  asserted  in  an  independent  suit, 
would  operate,  mutually,  as  an  estoppel  on 
the  parties  to  the  action  and  all  claiming  un- 
der them ;  and  if  such  title  may  be  set  up  in 
the  answer  as  a  defense,  without  making  all 
persons  in  the  claim  of  title  parties,  the  rights 
of  persons  not  parties  to  the  suit  will  be,  in 
many  cases,  virtually  determined  by  the  judg- 
ment. 

The  general  rule  is  that  a  party  when  sued 
is  bound  to  set  up  every  defense,  legal  or  equit- 
able or  both,  which  he  may  have  to  the  action, 
and  effectually  waives  those  not  pleaded. 
Life  Ins.  Co.  v.  Bangs,  103  U.  S.  780 ;  Ruegger  v. 
RaUread  Co.  103  IlL  449 :  TtUOe  v.  Har^,  85 
N.  C.  456.  The  claim  tnat  this  so  in  Ohio  is 
strengthened  by  the  fact  that  a  leading  object 
in  the  enactment  of  our  code  of  civil  proced- 
ure was  to  enable  suitors  and  courts  in  each 
case,  '^  to  avoid  multiplicity  of  suits,  and  to 
attain  a  final  and\K)mplete  determination  of 
all  the  questions  involved  in  it,  with  the  least 
possible  dejay  and  at  the  least  possible  ex- 
pense." Penn.  v.  Hayward,  14  Ohio  St.  302. 
o06.  But  we  may  fairly  sa^  that  here  the 
statute  has  made  an  excption.  ''If  the  de- 
fendant omit  to  set  up  tne  counterclaim  or 
set  off,  he  cannot  recover  costs  against  the 
plaintiff  in  any  subseouent  action  thereon," 
except  in  cases  specially  provided  for.  Civil 
Code,  §  95 ;  Rev.  Stats.  §  5073 ;  QmngUm  etc., 
Co.  V.  Sargent,  27  Ohio  St.  238;  Sumsen  v. 
Oreaop,^8  Ohio  St.  668.  The  inference  that  a 
defense,  where  the  same  facts  constitute  a  coun- 
terclaim, may  also  be  withheld  without  es- 
topping the  defendant,  seems  to  be  irresistible. 
It  follows  that  Witte  had  his  election  to  plead 
his  equitable  title  as  a  counter  claim  or  a  de- 
fense, or  reserve  it,as  he  has  done,for  a  separate 
action.  The  New  York  code  of  civil  procedure, 
from  which  ours  is  largely  borrowed,  had  re- 
ceived a  construction  m  accordance  with  the 
view  here  expressed,  before  the  adoption  of  our 
code  (Hulsey  v.  Carter,  1  Duer,  667)  ;  Mr,  Pom- 


eroy,in  his  able  work  on  the  modern  codes  of 
civil  procedure,8tate8  the  rule  in  the  same  way 
(Remedies  A  Rem.  Rights,  §  804)  ;  and  we  are 
led  to  the  conclusion,  after  a  laborious  exam- 
ination >f  the  cases,  that  the  position  is  im- 
pregnauie.  Lorraine  v.  Long,  6  Cal.  452 
Bough  V.  Waters,  30  Cal.  309 ;  jSfcCreary  v.  Casey, 
45  Cal.  128;  Hills  v.  Sherwood  48  Cal.  386;  Dor- 
seu  V.  Seese,  14  B.  Mon.  157  ;  Welch  v.  Hazelton, 
14  How.  Pr.  97;  Lignot  v.  Jtedding,  4E.  D. 
Smith,  285;  Insglte  v.  Hampton,  8  Hun,  280; 
Bellinger  v.  Craique,  31  Barb.  634 ;  McDonald  v. 
Chi8tieM2  Barb.  36;  Barth  v.  Burt,  43  Barb. 
628 ;  Gillespie  v.  Torrance,  25  N.  Y.  806 ;  Simeon 
V.  Schurck,  29  N.  Y.  598 ;  Brown  v.  GaUandet, 
80.  N.  Y.  413  ;  Schwinger  v.  Raymtmd  83  N.  Y. 
192 ;  Foster  v.  Evans,  51  Mo.  39 ;  Kjcardiniers  App. 
89  PsL.  8i.  528]  McEwen  v,  Bigehw,  40  Mich. 
215.  And  see  Waterman  on  Set  Off,  §  689. 
Indeed,  the  circumstance  that  new  parties 
were  necessary  may  have  afforded,  as  in  Coates 
V.  Chmicothe  Bank,  23  Ohio  St.  415,  a  strong 
reason  why  it  may  have  been  the  better  course 
to  seek  relief  by  independent  suit. 

An  examination  of  tne  Ohio  ca8es(cf.  CMn^H 
etc.  Co.  v.  Sargent,  supra ;  Roby  v.  Rameberger, 
27  OhioSf.  64? ;  SwcMen  v.  Cresop,  supra  ^  Pinier 
V.  Wagner,  36  Ohio  St.  471),  shows  oii  ap- 
parent conflict  in  the  syllabi  or  head  notes. 
Although  in  this  state  such  head  notes  are 
prepared  by  the  judges,  and  in  all  cases  re- 
ceive the  assent  of  a  majority— a  practice 
with  which  we  are  well  satisfied — they  are 
always  to  be  read  in  connection  with  the  facts 
appearing  in  the  report,  and  so  read  the  cases 
are  not  in  conflict,  nor  are  they  in  conflict 
with  the  principles  asserted  in  this  cose. 

Judgment  reversed. 

Mcllvaine  J,  dissented  from  the  second 
proposition  in  the  syllabus, 

[To  appear  in  39  Ohio  St.] 

BOABO  OF  XDVCATIOV  v.  WILKUrS  ST  AL. 

Probate  Coubtt-Jurisdiction. 

{OMo  Supreme  O&urt.    May  S,  1S88). 

Under  Sec.  3944,  R.  S.,  the  probaf-e  ooart  has  power 
to  oonflrm  the  report  of  a  com  mission,  appointed 
under  Sec.  8060,  R.  S.,  as  amended  April  12,  18S0  (77 
O.  L.,  186),  to  dissolve  a  Joint  snb-school-district. 

Error  to  the  District  Court  of  Putnam 
County. 

C.  J.  Swan  for  plaintiff  in  error. 

J.  L.  H.  Long  for  defendant  in  error. 

By  thb  Court. 

In  proceedings  had  in  1880,  under  section 
3960  of  the  Revised  Statutes,  as  amended 
April  12,  1880,  (77  0.  L.  186.)  to  dissolve  a 
joint  sub-school  district,  a  commission  was 
regularly  appointed,  and  reported  to  the  pro- 
bate court  in  favor  of  such  dissolution. 

Held:  The  probate  court  had  the  same 
power  to  confirm  the  report,  that  it  had  undef 
section  3944  R.  S.  to  confirm  the  report  of  a 
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commission  establishing  such  sub-district, 
although  section  3944  is  -not  mentioned  in 
the  enumeration  in  Section  8960  ais  amended. 

Jtldgment  of  district  and  common  pleas 
courts  reversed,  and  that  of  the  probate  court 
affirmed. 

[To  ap))ear  in  39  Ohio  St.] 


XIDXMOVB  y.  XATO  IT  AXu 
Savznos  BANK^TBUBTsas  — Ounma  OpsRAiioifs— 

PXBSONAIt  TjIAWTTiTTT. 

{Ohio  Supreme  Onart  CofnmSaaion.    April  24, 1888.) 

1.  The  selection  and  qoalifloation  of  trustees,  par- 
snant  to  the  aot  of  April  16,  1887,  providing  for  the 
establishment  of  Savings  Societies,  are  virtnally  an 
aouepted  appointment  to  a  corporate  agency,  limited 


to  reoeivinff  and  pladns  deposits  of  money  for  the 

''  of  aepoaitors  and  in    " 
said  act. 


benefit  of  aepoaitors  and  in  the  manner  speoifled  in 


2.  Where  the  trustees  selected  and  qnallfled  under 
the  act  of  April  16,  1887,  do  nothing  whatever  in  the 
execution  ox  corporate  power,  the  mere  ihot  of  the 
existence  of  the  corporate  agen<7  will  not  shield 
them  from  individual  liability  in  an  action  based 
solely  on  a  contract  entered  into  by  them  in  conduct- 
ing a  business  wholly  foreign  to  the  objects  and  pur- 
poMs  of  the  incorporation,  though  such  business  was 
conducted  and  such  contract  entered  into  in  an  asso- 
ciate name  wliich  could  properly  be  used  in  corporate 
as  well  an  private  business. 

Error  to  the  District  Court  of  Allen  County. 

This  case  was  here  before  and  certain  ques- 
tions on  the  pleadings  were  then  disposed  of. 
The  state  of  tne  issues  at  that  time  are  shown 
in  the  reported  case  of  Ridenour  t.  Mayo,  29 
Ohio  St.  188. 

Plaintiff  here  was  plaintiff  below.  His 
amended  petition  counted  on  a  certificate  of 
deposit  which  reads  as  follows : 

"  No.  1416.    Fabmbbs'  Savings  Bank. 

LncA,  Ohio,  May  10, 1878. 
"  John  6.  Ridenour,  Esq.,  has  deposited  in 
this  bank  one  thousand  one  hundred  and  fifty 
dollars,  payable  to  his  order,  on  return  of  this 
certificate,  six  months  afterdate,  with  interest 
at  ten  per  cent,  per  annum. 
11,150.  (Signed)  N.  Tuckbb,  Cashier." 

^  It  was  further  averred,  in  the  amended  peti- 
tion that  the  defendants,  at  the'time,  received 
from  the  plaintiff  the  amount  named  in  the 
instrument,  and  for  which  it  was  given.. 

The  case  was  tried  on  the  Reneral  issue. 
Some  of  the  defendants,  however,  in  addition, 
set  out  as  a  defense  that  the  instrument  sued  on 
was  executed  by  the  Farmers'  Savings  Bank, 
of  Lima,  Ohio,  and  that  it  was  a  savings  soci- 
ety incorporated  under  the  act  of  April  16, 
1867,  and  was  composed  of  certain  members 
including  the  plaintiff  and  defendants.  To 
this  the  reply  was  a  denial.  Inthe  common 
pleas  the  cane  was  tried  to  the  court  and  re- 
sulted in  judjp^ment  for  defendants. 

A  motion  tor  a  new  trial  on  the  ground  that 
the  findings  and  judgment  were  against  the 
evidence  and  law  was  overruled  and  a  bill  of 
exceptions,  containing   the  testimony,   was 


taken.  On  error  to  the  district  court  assi^^n- 
ing  the  overruling  of  the  motion  for  new  trial 
as  cause,  the  juogment  was  affirmed.  To  re- 
verse thisjudjpnenton  substantially  the  same 
assignment  of  error  this  proceeding  was  insti- 
tuted. 

Mabtin,  J. 

It  is  admitted  that  the  Farmers'  Bank  re- 
ceived the  plaintiff's  money  and  promised  to 
repay  him  as  stated  in  the  certificate ;  and 
that  in  so  doing  it  acted  through  its  anient, 
Tucker.  The  contention  of  the  plaintiff  is 
that  the  bank  was  a  private  association  or 
partnership  unincorporated  and  composed  ol 
the  defendants ;  whilst  the  defendants  insist 
that  it  was  a  saving  society  incorpoitited  un- 
der the  act  of  April  16,  1867,  (S.  &  8.  U8). 
Some  of  the  defendants,  in  separate  sjiswers^ 
admit  that  they  were  members  of  it.  As  to 
them  it  seems  to  be  a  vital  question  whether 
or  not  the  association  was  incorporated.  If  it 
was  a  corporate  body  it  was  personally  the 
debtor—the  principal  of  the  agent  Tucker. 
And  the  action  below  beinff  bued  solelv  on 
the  certificate,  we  do  not  see  how,  particularly 
at  this  stage  of  the  litigation,  any  reliel  could 
be  afforded  the  plainti^even  thbugh  the  testi- 
mony at  large  should  show  a  right  ot  recovery 
dehors  the  instrument. 

In  the  first  place  it  is  proper  to  under- 
stand the  true  character  ot  the  corporation 
authorized  by  the  act  under  which  it  is  claimed 
the  bank  was  organised.  The  act  provides 
that  not  less  than  five  persons  may  booome  a 
bodv  corporate  to  establish  a  savings  society. 
To  become  such  they  must  make  a  certificate 
setting  forth  the  purpose;  the  name  thus: 

The  Savings  Society  of ;  and  the 

place  of  business,  and  transmit  the  same  to 
the  board  of  commissioners  of  savings  socie- 
ties consisting  6f  the  auditor,  treasurer  and 
secretary  of  state,  whose  dutv  it  shall  be  to 
examine  the  same  and  carefully  ascertain  the 
responsibility  and  fitness  of  the  applicants. 
If  satisfied  in  these  respects  they  are  reauijred 
to  cerfify  the  same  to  the  governor,  wnO|  if 
satisfied  the  law  has  been  complied  with,  is 
Required  to  issue  his  proclamation  of  authof- 
ity  to  the  applicants  to  commence  and  cany 
on  a  savinss  society.  It  is  further  provided 
in  the  act  tnat  there  shall  be  a  board  of  man- 
agers consisting  of  a  president,  vice*presideni, 
treasurer  and  not  less  than  five  trustoes.  The 
corporate  grant  is  to  receive  and  invest  in 
specified  securities  deposits  of  money  that 
m^y  be  made  and  to  divide  the  profits  rateably 
amonff  the  depositors.  The  depositors  are  re- 
quired  to  agree  to  and  sign  the  rules  of  the 
society  and  thereby  become  members.  The 
membership  is  confined  to  the  depositors  and 
thev  can  severally  withdraw  their  depodts 
ana  terminate  their  membership  by  giving 
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tkirty  days'  previous  notice.  A  certain  per- 
eeniige  m  the  deposits  is  designated  as  s*  rand 
for  the  purchase  of  necessary  real  estate ;  and 
theincurringof  any  indebtedness  is  impliedly 
forbidden.  The  services  of  the  trustees  are 
required  to  be  eratuitous  and  they  are  forbid- 
den to  borrow  tne  money  of  the  society.  They 
are  not  required  to  become  members  and  per- 
haps there  is  a  propriety  in  their  not  assum- 
ing the  double  relation  *of  trustee  and  benefi- 
ciary. Hence  the  members,  that  is.  to  say  the 
depositors  are  the  s(de  beneficiaries  and  real 
owners.  Some  exemption  from  disability  in 
the  control  of  their  deposits  is  given  to  mar* 
ried  women  and  minors.  The  manifest  design 
of  the  legislature  was  to  establish  a  limited 
and  safe  agency  for  the  benefit  of  the  indus- 
trious poor,  ana  persons  under  disability  and 
others  who  have  not  the  opportunity  or  apti- 
tude to  husband  their  earnings.  The  society 
partakes  somewhat  of  the  nature  of  a  benevo- 
lent institution,  and  is  in  no  sense  a  trading 
corporation ;  but  the  reverse. 

In  virtue  of  the  executive  proclamation  five 
of  the  defendants,  who  were  also  the  appli- 
cants for  the  cnarter,  organized,  electing 
themselves  and  five  other  persons  trustees  who 
thereby  became  the  boardf  of  manageni.  One 
of  them  was  elected  president  and  another 
treasurer  or  cashier.  Of  all  which  due  record 
was  made.  Thus  the  agency  was  established 
with  unconditional  corporate  power. 

And  here  arises  the  question  which  we  sus- 

test  is  presented  and  answered  in  the  record, 
dd  the  trustees  in  the  execution  or  attempted 
execution  of  that  power,  howsoever  imperfectly 
it  may  have  been  done,  conduct  the  Dusiness, 
or  any  part  of  it  that  was  thereafter  done  by 
the  Farmers'  Bank,  in  the  course  of  which  the 
indebtedness  to  the  plaintiff  was  contracted  7 
The  mere  &ct  of  corporate  existence  imposed 
no  imperative  duty  to  proceed  further.  As 
duly  nominated  trustees  they  had  the   cor- 

Crote  faculty  tti  preaefUi  to  receive  a  mem- 
rship  and  assume  an  actual  trusteeship  over 
the  trust  funds  of  the  members.  Until  this 
was  done  or  attempted,  their  situation  in  re- 
spect to  the  trust  or  duty  was  merely  prelimir 
nary  and  propoeitional ;  and,  no  contract  or 
other  rights  intervening,  thev  could  lawfully 
abandon  the  agency  or  withold  actionunder  it. 
The  business  done  by  the  bank  was  exclu- 
sively of  a  general  banking  character.  Con- 
sidered in  the  light  of  a  savings  society  it  had  no 
corporate  plant  whatever  and  no  corporate 
membership.  Indeed  it  is  not  seriously  claimed 
that  it  was  in  fact  a  savings  society  within 
the  meaning  of  the  statute  or  that  it  re- 
sembled one.  If  the  business  of  the  baiik  had 
proved  remunerative  to  whom  wouxd  the 
pr^ts  have  belonged  ?  Not  to  Tucker,  the 
cashier,  for  he  comessedly  had  a  principal. 


Not  to  the  actual  depositors  for  their  rigbts 
were  fixed  by  their  respective  contracts.  The 
only  plausilile  claimant  would  be  the  boa^  of 
directors.  And  a  loss  happening,  we  are  con- 
sidering where  the  testimony  and  the  law 
cast  it.  The  trustees,  as  we  have  seen,  were 
selected  on  account  of  exceptional  fitness  for 
the  trust,  and  we  cannot  presume  that  in 
setting  on  foot  and  carryin^^  on  the  bank  they 
Bupposied  they  were  executing,  or  attempting 
to  execute,  the  carefully  limited  power  confided 
to  their  honor.  The  business  done  by  the 
bank  was  a  lawful  business.  On  the  plaint- 
ifb  theory  of  a  partnership  it  was  lawfoUy 
done.  On  the  theory  that  it  was  in  some  way 
or  other  done  by  or  through  or  in  connection 
'with  the  statutory  agency,  it  was  unlawfully 
done ;  and  involves  a  total  diversion  of  the 
power.  And  inasmuch  as  the  conduct  of  the 
defendants  throughout,  so  far  as  the  record 
speaks,  can  consist  with  good  faith  onlv  on 
the  assumption  of  an  abandonment  oi  the 
agency,  we  feel  no  hesitation  in^holding  as 
matter  of  fact'  indisputably  established  by  the 
testimony  that  they  did  so  abandon  it.  Hav- 
ing disposed  o^  the  plea  of  corporate  contract, 
we  are  to  consider  further  the  question  as  to 
the  liability  of  the  defendants.  When  the 
debt  sued  on  was  created  two  changes  in  the 
board  had  occurred  by  reason  of  resignations, 
and  the  vacancies  were  filled.  Ana  we  are 
impressed  with  the  idea  that  probably  at  no 
time  was  there  any  distinct  understanding  as 
to  a  division  of  profits.  The;^,  or  some  of  them, 
conducted  the  business  and  incurred  the  debt 
to  Ridenour.  All  of  them  knew  they  were 
held  out  as  directors  of  the  bank,  and  some  of 
them,  in  their  answers,  admit  an  actual  mem- 
bership in  it,  claiming,  however,  it  was  official 
as  trustees  or  members  of  a  corporation.  The 
defendants,  relying  solely  on  the  general  issue, 
are  entitled  to  nave  their  liability  if  there  be 
any,  established  by  the  clear  weight  of  the  tes- 
timony. On  the  trial  and  in  argument  they 
relied  greatly  on  the  defense  that  the  bank 
was  incorporated.  They  have  testified  that 
they  were  not  partners  in  the  business.  A 
question  as  to  tne  existence  of  a  partnership 
is  a  mixed  question  of  law  and  fact ;  and  the 
testimony  oT  a  witness  in  respect  to  it  amounts 
frequently  to  nothing  more  than  the  expres- 
sion of  an  opinion.  We  are  very  clear  that,  the 
partnership  as  to  all  waspnma/aa0  established, 
and  that,  therefore,the  testimony,  as  to  the  con- 
duct and  acts  of  each,  is  properly  received 
against  all  to  strengthen  tne  presumption. 
On  the  whole  case  we  are  pretty  well  satisfied 
that  the  evidence  showed  a  liability  on  the 
part  of  all  the  drfendants  to  the  plaintiff  for 
nis  debt.  It  is  not  necessary,  however,  nor 
perhaps  proper,  to  express  an  opinion  covering 
aU  the  defendants ;  especially  so,  in  view  m 
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the  manifest  difference  in  the  extent  of  their 
participation  severally  in  the  management. 
The  entire  question  as  to  the  liability  of  all  or 
any  of  them  will  be  open  on  a  re-trial. 

The  view  we  have  taken  of  this  case  makes 
it  unnecessary  to  pass  on  the  several  propo- 
sitions that  have  been  ably  argued  by  counsel. 

Judgment  reversed  and  cause  remanded. 

[To  appear  in  40  Ohio  St.] 


♦  • » 


XomXXAV  T.  BOTS. 
Shkriff— Surr  on  Bond— Pbbvxous  Tkansfbb  of 


{Ohio  JStqtreme  Onuri  OmmisHcm.    May  1, 1883.) 

The  plaintiff;  a  bank,  had  mooeya  on  deposit  in  one 
acoount  to  the  credit  of  S.  and  in  another  account  to 
the  credit  of  S.  aa  aheriff.  The  bank,  after  the  expira- 
tion of  the  term  of  office  of  S.,  transferred  the  mon- 
eys standing  to  his  credit  as  sherifT,  to  his  prlTate  ac- 
count ;  and  afterwards  with  the  assent  of  8.,  applied 
the  moneys  thus  transferred,  to  the  payment  of  the 
private  debt  of  S.  to  the  bank. 

In  an  action  by  the  bank  upon  the  official  bond  of 
8.,  as  sheriff,  for  moneys  of  the  bapk,  received  by  him 
In  his  official  capacity. 

Held:  That  such  transfer  and  appUcatlon  of  the 
funds  of  8.,  ss  sheriff^  to  the  amount  for  which  such 
transfer  was  made,  was  a  defense  for  the  sureties  on 
the  offldid  bond  of  8. 

Error  to  the  District  Court  of  Clinton 
County. 

The  plain tifb  were  bankers  for  some  time 
prior  to  January  20,  1871,  and  for  some  time 
afterwards. 

P.  A.  Stamats,  for  some  time  prior  to  the 
first  Monday  of  Januarv,  1871,  was  the  sheriff 
of  Clinton  county  and  kept  two  accounts  with 
plaintifb'bank.  One  account  was  in  the  name 
of  "Sheriff  of  Clinton  County— Stamats," 
and  the  other  in  the  name  of  P.  A.  Stamats. 

On  January  20, 1871,  there  was  in  the  bank 
to  the  credit  of  ''  Sheriff  of  Clinton  Countv — 
Stamats,"  the  sum  of  12,006.11. 

During  the  official  term  of  Stamats  as  sher- 
iff, he  made  on  execution  for  the  bank  the 
sum  (rf  1764.06  and  failed  to  pay  it  over  to  the 
bank. 

On  January  21,  1871,  the  bank  transferred 
the  balflince  due  on  his  account  as  sheriff,  to 
his  private  account. 

On  January  28,  1878,  the  bank  charged  to 
the  account  of  Stamats,  1739.98,  the  amount 
of  two  promissory  notes  that  Stamats  then 
owed  the  bank. 

L.  J.  Walker  for  plaintiff  in  error. 

A.  C.  DiboU  for  defendant  in  error. 

McCaulby,  J. 

This  action  was  brought  against  the  sure- 
ties oil  the  official  bond  of  P.  a.  Stamats,  late 
sheriff  of  Clinton  County,  for  the  sum  of 
$764.06,  made  on  execution  for  the  plaintifiis, 
by  the  sheriff  during  his  term  of  office  and 
not  paid  over  to  them. 

The  plaintiflb  for  some  time  prior  to  the  ex- 


piration of  the  official  term  of  the  sheriff^  had 
on  deposit  the  moneys  held  by  him,  hj  virtue 
of  his  office :  and  the  same  stood  to  his  credit 
on  their  books  to  '^  Sheriff  of  Clinton  County 
—Stamats." 

The  form  of  this  credit  was  sufficient  to  in- 
form the  plaintiffs  that  the  funds  thus  held 
were  not  the  private  and  personal  moneys  of 
Stamats.  The  moneys  thus  practically  to  the 
credit  of  the  office,  were  transferrea  to  his 
private  account,  and  afterwards  1739.93  <tf  this 
balance  was  applied  by  the  plainti£b  to  pay 
the  private  and  personal  debt  of  Stamats  to 
them.  The  plaintiffs  holding  this  money 
with  knowledge  that  it  was  not  the  money  of 
Stamats;  but  that  it  was  money*  for  which 
the  sureties  on  his  official  bond  were  liable, 
can  not  be  permitted  to  divert  it  to  the  pay- 
ment of  their  private  claim  against  him,  and 
then  call  on  his  sureties  to  make  good  a  defi- 
ciency thus  caused  in  his  official  account. 

The  plaintiflGs  could  have  no  lien  on  this 
fund  as  bankers,  for  the  payment  of  their 
private  claim  aeainst  Stamats. 

Their  ri^ht  of  such  a  lien  could  only  arise 
out  of  their  private  dealings,  and  could  not 
be  asserted  in  moneys  known  to  have  been 
deposited  in  a  fiduciary  capacity.    . 

Judgment  affirmed. 

[To  appear  in  40  Ohio  St.] 

6hie.Be6ligieng. 

tVPBBMX  OOVBT. 


Hon.  W.  W.  JoKVMm,  M^lJmaUm, 


Hon.  Qmnm  W.  KglLTAm 
Hov.  WnUAM  H.  U: 


Hem.  JoBM  W. 
Hon.  JoBV  H.  Dexu. 


'  GblumfriM,  OkSo,  BCay  l^  1888. 

OXNBBAL  DOOKXT  DBOflBIOIiB. 

No.  119.  Clarence  W.  Soott  et  al.  v.  The  fTnuAmm  of 
Marion  Township,  Allen  Oounty.  Error  to  the  Dis- 
trict Oourtof  Allen  Gbunty. 

DOTIiX,  J. 

1.  Property  was  devised  to  the  trustees  of  H.  town- 
ship, and  their  suooessors  perpetuaUy,  for  the  exelu- 
sive  benefit  of  the  poor  of  the  township,  with  anthor- 
ity  to  the  trustees  to  manage  the  trust  *'  as  tlM^ 
think  best  for  the  benefit  of  said  poor.** 

Held:  The  trustees  were  thereby  authoiiaad  to 
inyest  the  moneys  belonging  to  the  trust,  in  notes  or 
other  securities,  and  such  po^sr  was  not  limited,  by 
the  aot  of  April  10, 18S5, 8.  A  8.  910,  to  loans  upon 
real  estate  security. 

2.  In  an  action  by  suoh  trustees,  to  reopver  upon  a 
promissory  note,  purchased  with  moneys  of  and  be- 
longing to  said  trust,  it  is  no  defense,  that  Uie  town- 
ship records  do  not  contain  the  evidence  of  suoh  pur- 
chase or  ownership. 

Judgment  affirmed. 

290.  George  Bates  v.  the  Baltimore  and  Ohio .  Rail- 
road Oompany.  Brror  to  the  District  Court  of  lick- 
ing Oounty. 

Upson,  J. 

1.  The  third  clause  of  section  SSO  of  the  R«vlssd 
Statutes  of  the  United  States,  is  not  repealed  by  tbs 
Aot  of  Oongress  of  Mareh  8, 1S76,  entitled  **  An  aet  to 
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determine  the  jariadiotion  of  oirouit  courts  of  the 
United  States,  and  to  regulate  the  lemoval  of  causes 
from  State  courts,  and  for  other  purposes.^' 

9.  Apetition,  In  accordance  with  that  clause  of  sec- 
tion 689  for  the  removal  of  a  suit  to  the  oirouit  court,  on 
the  g^und  of  prejudice  and  local  influeDce,may  be  filed 
at  any  time  before  the  trial  or  final  hearing,  in  the 
state  court. 

8.  The  ol^ection  that  no  evidence  is  given  that  the 
sureties  on  the  bond  flied  with  the  petition  are  good 
and  sufficient,  is  waived  if  not  maae  at  the  time  ot 
the  application  for  removal. 

4.  Where  the  condition  of  the  bond  which  is  offered 
does  not  provide  for  the  payment  of  all  costs  that 
mav  be  awarded  by  the  cirouit  court,  if  said  court 
shall  hold  that  tne  suit  was  wrongfully  or  im- 
properly removed  thereto,  the  bond  Is  insufficient, 
ana  the  petition  for  removal  \»  properly  refused. 

Judgment  of  the  district  court  reversed  and  that  of 
tiie  court  of  common  pless  affirmed. 

60.  Qyrus  H.  Ooy  v.  Andrew  Stephan,  Tr.  Error  to 
the  District  Gk>urt  of  Lucas  County.  Judgment  af- 
firmed without  penalty  and  without  further  report. 

476.  William  B.  Brown  v.  Samuel  Kuhn  et  al.  Brror 
to  the  District  Gk>urt  of  Butle^r  Oounty.  Death  of 
Wm.  A.  Elltott.  one  of  the  defendants  suggested  and 
his  widow  and  neirs  ordered  to  be  brotLghtln  by  con- 
ditional order  of  revivor. 

XOTIOll  DOOKBT  DBCOBZOIIS.. 

Ko.  106.  Pierce  O.  Butler  v.  The  Commissioners  of 
Hamilton  County.  Motion  for  leave  to  file  petition 
in  error  to  the  District  Court  of  Hamilton  County. 

Bt  tbm  Coubt. 

Uuder  Sec.  1088  B.  S.  the  power  granted  to  the  au- 
ditor and  commissioners,  in  addition  to  thatconibrred 
by  the  act  of  January  16. 1878,  (70  Ohio  L.  10)  as  con- 
s&ued  in  State  v.  Commissioners,  81  Ohio  State  271.  is 
limited  to  cases  where  property  exempt  from  taxation 
has  been  charged  with  taxes,  and  does  not  extend  to 
cases  where  taxes  have  been  paid  upon  property  sub- 
ject to  taxation,  but  returned  in  Uie  wrong  oounty. 

Motion  overruled. 

86.  The  duAinnati  and  Eastern  Railway  Co.  v,  C. 
W.  Bail^  et  al.  Motion  for  leave  to  file  a  petition  in 
error  to  reverse  the  order  of  the  District  Court  of 
Scioto  Oounty,  striking  a  proceeding  in  error  from 
the  docket  for  want  of  jurisaiction. 


pnr,  J. 

Where  an  order  of  the  probate  court  appropriating 
land  lor  the  road  bed  of  a  railroad  con^any  is  re- 
vened  in  the  court  of  common  pless,  under  Bev. 
Stats.  i|6487. 6488,  the  court  retainUig  'Uhe  cause  for 
trial  and  final  ludgment  as  \i\  other  cases,"  error  will 
BOi  Ue  to  such  Judgment  of  reversaL 

ATnikm  overruled. 

88.  Abrarn  Latourette  o.  Cleveland,  Columbus,  Oin- 
elnnan  and  Indianfipolis  Bailway  Co.  Motion  to  dis- 
miss oause  No.  627  on  the  General  Docket  for  want  of 
perfect  printed  record.  Motion  overruled,  and  time 
for  filing  complete  printed  record  extended  for  thirty 
days. 

88.  Ftederiok  Burokhardt  v.  Leopold  Bnrokhaidt. 
Motion  for  leave  to  file  petition  in  error  to  reverse  the 
iudgment  of  the  Superior  Court  of  Cincinnati.  Mo- 
tion gnated. 

88.  WlUiam  Stioktenoth  o.  Marcus  Bapp  et  aL  M6- 
tlon  for  leave  to  file  a  petition  in  error  to  the  Distilot 
Court  of  Wasliington  County.    Motion  overruled. 

8L  Saint  Clair  Street  Bailway  Co.  «.  EUen  Eadie, 
by  next  friend.  Motion  Ibr  leave  to  file  petition  in 
error  to  tlie  District  Court  of  Cuyahoga  County. 
Mofton  granted. 

87.  Soaaa  BIBott  et  aL  «.  Hsnnah  L.  Flatter.  Mo- 
tion to  dispense  with  printing  in  cause  Ko.  1280  on 
tiie  GeneraT Dodket.   Motion  gnated. 


99  Peckham  Iron  Co.  v,  E.  L.  Harper  et  al.  Motion 
to  reinstate  cause  No.  668  on  the  General  Docket. 
Motion  granted,  and  leave  given  to  print  the  record 
within  sixty  days. 

101.  Pitts,  Graham  A  Co.  v.  Wells  A  Dunn  et  al. 
Motion  to  take  cause  No.  1289  on  the  General  Docket 
out  of  ita  order,  and  to  dispense  with  printed  record, 
te:  Motion  to  take  out  or  order  and  to  diroense  with 
printed  record  overruled.  Time  for  printing  record 
extended  for  ninety  days. 

ASSIGNMENTS  FOB  OBAL  ABGUMENT. 

126.  Gilbert  Kennedy  v,  Henry  B.  Kelley.  Exror 
to  the  District  Court  of  Auglaise  County. 

171.  Longworth  Armstrong,  Administrator,  etc., 
V.  Hannah  0.  Grandin,  Administratrix,  etc 
Error  to  the  District  Court  of  Hamilton  County. 

218.  EUxa  Hughes  et  al.  v. ,  Cincinnati  A  Spring- 
field Bailroad  Company.  Error  to  the  Superior 
Court  of  Cificinnatl. 

Wednesday i  May  80. 

191.  Daniel  Y.  Dingman  v.  BCary  J.  Dingman. 
Error  to  the  DlstHot  Court  of  Shelby  County. 

VSh.  Christian.  Wild  v.  ComminionerB  of  Mont- 

E»mery  County.    Error  to  the  District  Court  of 
ontgomery  County. 

Friday^  June  1. 

199.  J.  H.  Devereux,  Becelver,  v,  Frederick 
Thornton,  by  next  friend.  Error  to  the  Dis- 
trict Court  ox  Cuyahoga  County. 

218.  Eckstein,  HiUs  A  Co.  v.  Commissioners  of 
Hamilton  County.  Error  to  the  District  Court 
of  Hamilton  County. 

290.  Eagle  White  Lead  Company  v.  Commiasion- 
ers  of  Hamilton  Oounty.  Error  to  the  District 
Court  of  Hamilton  Opunty. 

8UPBI1C1  OOVBT  COMUSSZOV. 


BMi.  GKnoB  K.  Vass.  Hoir.  WmAMKum  J.  Dmehav. 

Hw.  OsitBTiW  n.  KABfiK.         iBtov.  Joav  XoOatost. 


CMmdnu,  Okfo,  BCay  16, 1888. 
OBNnUXt  pooEjn  dboibioiib* 

No.  206.  John  Bever  v.  WiUiam  Beardmore.  Brror 
to  the  District  Court  of  Monroe  County. 

MABTUf ,  J. 

W.  B.  took  Judgment  in  the  court  of  common  pless 
for  more  than  was  due  against  J.  B.,  the  prlndpal 
and  others,  his  sureties,  on  warrant  of  attorney.  "Thi 
defendants  were  not  summoned  or  otherwise  legally 
notified  of  the  time  and  place  of  taking  the  mdg- 
ment.  In  a  prooeeding  at  a  subsequent  term  ox  the 
court,  to  vacate  the  judgment  on  account  of  its  ex- 
cessive amount,  by  petition  under  section  686  of  the 
Code  (S.  A  0. 1116),  brought  by  J.  B.  alone  against  W. 
B.  alone,  within  tne  statutory  limit  of  one  year  after 
he  had  notice  of  the  judgment ;  and  in  which  pro- 
ceedings the  sureties  were  made  parties,  but  not 
until  more  than  a  year  had  elapsed  siter  each  of  the 
judgment  defendants  had  notice  of  the  judgment. 

Hiid:  It  is  error  to  dismiss  the  proceedings,  on 
motioli  of  the  judnnent  creditor,  for  an  aUegea  want 
of  jurisdiction  In  the  court. 

Judgment  reversed. 

18L  Oary  et  al.  v.  Kemper  et  aL  Brror  to  the  Dto- 
trict  Court  of  Hltmllton  County. 

GAAVonB,  C.  J. 

'  A  fund  was  held  f pr  the  use  of  C,  a  married  wo- 
man, for  her  life,  the  principal,  at  her  death,  to  go  to 
her  adopted  son,  a  minor.  In  a  jproper  esse  a  court  of 
competent  jorisdiotlon  ordered  the  mvestknent  of  this 
fond  in  Improved  dty  property.   On  the  premises  se- 
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leoted  no  buildings  existed,  but  K.  sffreed  to  complete 
six  houses  thereon  for  astipulatea  price,  tobepaid 
out  of  the  said  fund.  Said  sum  was  added  to  the  price 
affreed  upon  for  the  ground  alone,  and  the  aggregate 
sum  was  plaoed  in  the  deed  as  the  consideration  ef  the 
purchase,  with  the  apprpval  of  the  court.    K.  oom- 

Sleted  the  houses,  but  no  part  of  the  fand  was  paid  to 
Im,  and  no  part  of  said  consideration,  except  the 
price  of  the  ground  ulone,  was  paid  to  any  one. 
Mdd:  The  balance  of  said  purchase  money,  with  in- 
terest, not  exceeding  the  sum  (with  interest)  due  to 
K.  should  be  paid  to  nim  out  of  the  property  so  pur- 
chased; the  interest  of  the  tenant  for  life  and  the 
remainder  man  sharing  the  burden  in  proportion  to 
their  respective  values.  * 

Jud8:ments  of  district  court  and  ctommon  pleas  re- 
versea,  leaving  the  master's  report  and  the  appoint- 
ment of  the  receiver  undisturbed ;  and  the  cause 
remanded  for  decree  and  proceedings  according  to  this 
holding. 

220.  Neff  0.  Crumbaker.  Error  to  the  District  Court 
of  Muskingum  County. 

Bt  thx  Coubt. 

The  defendant,  Crumbaker,  sold  a  lot  of  land  to  one 
Robinson  for  |800,  upon  an  agreement  that  he  would  ' 
convey  to  Robinson  when  fSOO  was  paid,  and  take  a 
second  mortffage  for  the  remaining  |800.  Robinson 
at  the  time  he  purchased  paid  |200,  and  afterwards 
when  pressed  for  further  payment,  told  Crumbaker 
he  could  not  pay  any  more  unless  he  could  raise  it  on 
a  mortgage  of  tneland. 

Crumbaker  to  enable  Robinson  to  borrow  money 
on  a  mortgage  of  the  land,  made  and  delivered  a  deeci 
to  Robinson,  upon  the  agreement  by  Robinson  to  re- 
turn the  deed  to  CrunTbaker  within  a  given  time  if 
he  failed  to  ttet  the  money, 

Robinson  Tailing  to  set  the  money  within  the  time, 
returned  the  deed,  andafterwards  gave  a  mortgage  on 
the  land  to  Neff  to  secure  |800  borrowed  of  her.  This 
1300  was  paid  to  Crumbaker.  making  up  the  9600,  on 
the  payment  of  which,  Crumbaker  had  agreed  to  con- 
vey the  land  to  Robinson. 

Hdd: 

That  as  between  the  lien  of  Crumbaker  for  the  bal- 
ance fif  the  purchase  money  and  the  mortgage  of  * 
Neff,  the  mortsaffe  is  the  prior  lien. 

Judgment  ox  district  court  reversed  and  Judgment 
of  common  pleas  aflOlrmed. 

194.  Robert  Wilkinson  v.  Johh  Culp.  Error  to  the 
District  Court  of  Jefferson  County. 

Bt  thb  Court. 

In  1876,  the  commissioners  of  Jefferson  County 
were  attempting,  upon  petition  of  Wilkinson,  to  ap- 
propriate certain  land  belonging  to  Culp  for  a  road- 
way .under  an  act  *'  to  authorise  the  makinflr  of  roads 
ana  bridges  in  certain  cases,"  passed  Feoruary  8, 
1847,  andan  amendatory  act  passed  March  8,  1850,  1 
S.  A  C.  526  and  527.  In  the  court  below  the  defend- 
ant in  error  sought  to  restrain  Wilkinson  and  the 
commissioners  from  proceeding  in  this  attempt. 

Held:  Said  acts  were  in  violation  of  section  19, 
article  I  of  the  constitution  of  the  state,  and  were 
void. 

Judgment  of  district  court  aflOlrmed. 

144.  J.  J.  Bradshaw  v.  F.  W.  Bradshaw.  Error  to 
the  District  Court  of  Perry  County.  Passed  to  June 
4  for  defendant's  brief . 

170.  lioyd  v.  Richard  et  al.  Error  to  the  District 
Court  of  Columbiana  County.  Passed  to  June  1,  for 
brief  of  defendant  in  error. 

184.  Wilson  Sewing  Machine  Co.  v.  Pelton.  Error 
to  the  District  Court  of  Cuyahoga  County.  Passed  to 
May  28,  for  defendant's  brief. 

186.  Sun  Ins.  Co.  of  Cleveland  v.  Moherman.  Error 
to  the  District  Court  of  Trumbull  County.  Judgment 
attrmed  without  penalty  and  without  further  report. 


187.  German  American  lus.  Co.  v.  Moherman.   Er- 
or  to  the  District  Court  of  Trumbull  County.    Judg- 
ment aflBrmed  without  penalty  or  further  report. 

188.  Niagara  Ins.  Co.  v.  Moherman.  Error  to  the 
District  Court  of  Trumbull  County.  Judgment  ai- 
Armed  without  penalty  or  further  report. 

190.  Lewis  v,  O wings.  Administrator,  Ac  Error  to 
the  District  Court  of  Richland  County.  Judgment 
aflOlrmed  without  penalty  or  further  report. 

192.  Tracy  et  al.  v.  Baum  et  al.  Error  to  the  IMstriot 
Court  of  Cuyahoga  County.  Passed  to  May  28,  for 
proof  of.  service  oi  record  and  brief. 

196.  Legler,  Barlow  A  Co.  et  al.  v.  Chase  et  al  Error 
to  the  District  Court  of  Morrow  Coo nty.  Passed  to 
May  28  for  proof  of  service  of  record  and  brief. 

200.  McCurdy  et  al.  v.  Brier  Hill  Iron  and  Coal  Go. 
Error  to  the  District  Court  of  Mahoning  Couoty. 
Passed  to  May  28  for  defendants'  brief. 

202.  Jonea  v.  Bangs.  Error  to  the  District  Court  of 
Ross  County.    Passed  to  June  1  for  defendant's  brief. 

204.  Haworth  et  al.  v.  Brackney.  Error  to  the  Dis- 
trict Court  of  Clinton  County.  Dismissed  for  want 
of  preparation  under  Rule  4. 

206.  Scanlan  et  al.  v.  Blaclcbum.  Error  to  the  Dis- 
trict Court  of  Hamilton  County.  Dismissed  for  want 
of  preparation  under  Rule  4. 

210.  Carran  et  al.v.  Little.  Error  to  the  District 
Court  of  Cuyahoga  County.  Dismissed  for  want  of 
preparation  under  Rule  4. 

212.  Yeoman  et  al.  v.  Lesley  et  al.  Error  to  the 
District  Court  of  Jackson  County.  Pssaed  to  Msy  28 
for  defendants'  brief. 

21i.  Beaton  A  Co.  v.  Radford.  Error  to  the  Di'iriC. 
Court  of  Athens  County.  Passed  to  May  28  for 
defendants'  brief. 

216.  Fry  v.  Franklin  Ins.  Co.  Error  to  the  Superior 
Court  of  Cincinnati.  Passed  to  June  4  for  defendant's 
brief. 

222.  Pitrat  v.  Hunt.  Error  to  the  District  Court  of 
Oallia  County.  Judgment  aflftrmed  without  peaaltj 
or  further  report. 

224.  Williams  v.  Little,  sheriflT,  et  al.  Error  to  the 
District  Court  of  Belmont  County.  Judgment  af- 
firmed without  penalty  or  further  report. 

242.  Perkins  et  al.  v.  Waugh  et  al.  Error  to  the 
District  Court  of  Oallia  County.  Judgment  affirmed 
without  penalty  or  further  i:eport. 

244.  James  v.  Behle.  Erroi:rto  the  District  Court  of 
Hardin  County.  Passed  to  Biay  28  for  plaintilTe 
brief  in  reply. 

248.  Bisnett  V.Thomas  Point  Shooting  dub.  Error 
to  the  District  Court  of  Ottawa  County.  Judgment 
affirmed  without  penalty  or  further  report. 

252.  Mallory  v.  C,  H.  &  D.  R.  R.  Co.  Error  to  the 
District  Court  of  Hamilton  County.  Passed  to  Jons 
4  for  defendant's  brief. 


BXOOSD  OF  VXW  OASEB  TILED  DT  THX  OFTIOS  Of 
THX  OLIBK  OF  THS  BUPBUCl  COITBY. 

No.  1284.  D.  A.  Odell  v.  Henry  Orier.  Error  to  the 
District  Court  of  Cuyahoga  County.  J.  T.  IMder, 
Robinson  A  White  for  plaintiff;  A.  T.  Brewer  for  de- 
fendant. 

1286,  The  Pennsylvania  Co.  v.  Jaoob  Stndebaker  et 
al.  Error  to  the  District  Court  of  Van  Wert  Ooontj. 
R.  Taggart  for  plaintilft ;  H.  O.  Riohie  for  defendants. 

1286.  Ohio  ex  rel.  D.  A.  Hollingsworth,  Attorney- 
General,  v,  A.  J.  Frame,  Auditor  of  Athens  County. 
Mandamus.  D.  A.  Hoilingsworth,  Attom«y-<3«nersl, 
for  plaintiff;  J.  W.  Warrington,  Geo.  Hoadley,  for 
defendant. 

1287.  The  Cincinnati,  Sandusky  A  Cleveland  R'y 
Co.  et  al.  V.  The  Indiana.  Bloonuuicton  A  Western 
R'y  Co.  Error.  Reserved  in  the  District  Ooart  of 
Clarke  County.  Bowman  A  Bowman  for  plaintiflh. 
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^he  8hi@  Iiaw  j0upnal. 

■ 
Columbus^  0.,  May  86^  188S. 

FOB  ATTOBnnr  gshssal. 

Some  surioeity  is  expressed,  and  some  no 
doubt  felt,  as  to  who  will  be  selected  by  the 
June  Conventions  to  contest  for  this  impor- 
tant office.  The  political  tenets  of  the 
gentleman  who  is  to  be  elected  is  a  matter  of 
small  importance  to  the  Law  Journal.  But 
it  is  of  the  utmost  importance  that  he  be  a 
lawyer  and  fitted  to  ably  discharge  the  duties 
of  an  office  which  has  been  honored  l^  such 
men  as  West,  Pillars,  and  Nash.  The  third 
state  in  the  union  in  population  and  wealth 
cannot  aflTord  to  allow  a  machine-made  candi- 
date to  be  placed  in  this  office,  simply  because 
the  machine  has  so  willed  it,  unless  his  order 
of  intellect,  experience  and  fitness  are  in 
keeping  with  the  duty  he  will  be  called  upon 
to  perform.  Nothing  would  be  more  suicidal 
to  any  party  than  to  select  a  notoriously  in- 
capable candidate  for  the  office,  now  that 
ten  supreme  judges  are  constantly  sitting 
and  more  work  will  be  required  at  his  hands, 
more  judgment  and  legal  skill  and  knowledge 
than  at  any  time  for  years  preceding  this. 
A  machine-made  candidate  unless  he  be  a 
lawyer  of  unquestioned  ability,  will  so  handi- 
cap his  party  that  the  chances  of  defeat 
will  become  a  certainty.  The  two  parties  are 
80  well  balanced,  so  neatly  equal  in  strength, 
that  both  must  bring  unexceptionable  candi- 
dates into  the  field  or  risk  a  certain  defeat. 
The  candidate  for  Attorney  General  must  be 
free  from  the  objection  of  inexperience  and 
incompetency.  He  ought  to  be  at  least  law- 
yer enough  to  prepare  a  petition,  or  to  exam- 
ine a  witness  in  the  common  ^leaa ;  and  this 
is  beyond  the  ability  of  some  who  have  an 
ambition  to  fill  thi^  high  office. 

What  is  said  generally  of  this  officer  might 
also  be  said  of  the  office  of  Clerk  of  the  Su- 
prame  Court.  In  that  office,  however,  where 
great  ability  is  not  required,  the  people  desire 
honesty  and  uprightness.  The  litigants 
whose  cases  come  into  the  supreme  court  are 
sufficiently  unfortunate  in  bearing  the  ills 
and  expenses  and  delays  and  uncertainties  of 
a  pYottaeted  litigation ;  and  it  is  of  great  im- 


portance to  them,  and  the  court,  as  well,  that 
these  unfortunate  people  have  their  interests 
protected  by  the. clerical  officers  of  the  court ; 
and  that  no  one  be  allowed  to  occupy  .that 
position  who  could  or  would  prey  upon  the 
litigants,  or  trade  upon  their  necessities. 

These  things  may  well  be  considered  by  the 
nominating  conventions  before  they  select 
their  caYididate.  After  that  we  can  speak 
more  definitely. 


♦  • » 


unxu  AS  psoxoTXBs  OF  mnmn. 

If  Harrodsburg,  Kentucky,  were  farther 
away,  and  that  brilliant  statesman  Phil.  B. 
Thompson  and  his  immediate  relatives  were 
not  so  handy  with  their  pistols;  and  the 
twelve  gallant  Kentuckians  who  sat  as  jurors 
in  the  trial  of  the  aforesaid  Thompson,  re- 
cently for  the  killing  of  Davis,  were  not  so 
bloodthirsty  withal,  the  Law  Journal  would 
like  to  speak  its  mind.  We  would  say  that 
''  little  Phil  "  as  he  is  aflPectionately  called  by 
his  contestants,  is  a  cowardly  assassin  and 
richly  deserves  hanging,  for  his  part  in  tho 
tragedy  which  he  claims  has  made  his  calling 
and  election  sure  to  a  second  term  in  con- 
gress. We  would  say  that  the  jurors  are  each 
and  every  one  of  them,  perjured  men,  if  per- 
jury can  be  committed  by  men  who  take  a 
solemn  oath  to  find  a  verdict  according,  to 
the  evidence,  and  then  acquit  a  bloody  assas* 
sin  who  did  not  deny  creeping  upon  an  un- 
armed and  unsuspecting  man  and  killing 
him  like  a  bullock  in  a  stall. 

The  Dukes  trial  in  Pennsylvania,  the 
Dunn  trial  in  Chicago,  and  this  Thomp- 
son trial  in  Kentucky,  as  well  as  many 
others  of  less  note,  show  very  conclusively 
that  juries  are  becoming  political  machines, 
and  in  counties  strongly  democratic — or  re* 
publican  let  us  add — a  member  of  the  domi- 
nant party  may  commit  almost  any  heinous 
and  cowardly  crime  and  receive  a  prompt  ac- 
quittal, and  '^  vindication  "  at  the  hands  of 
his  political  friends.  The  result  of  all  this 
must  be  that  murders  and  outrages  Will  in- 
crease and  multiply,  and  much  innocent  blood, 
will  be  shed,  and  a  bounteous  crop  of  dragons' 
teeth  will  follow  to  plague  the  persons  and 
parties  which  promote  such  foul  methods  and 
proceedings.    Let  us  hope  this  fair  state  of 
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Ohio  will  never  be  cursed  with  such  assassins 
as  Thompson  or  Dukes,  or  Dunn,  or  such 
juries  as  acquitted,  instead  of  hanging  them. 

Repeffbed  Gageg. 

DILGHSB  Y.  8TATB. 

Criminal  Law— Pbrjury— Indictjcxnt—  Evidknox. 
{Ohio  Supreme  Oourt.    May  8, 1888.) 

1.  Perjury  may  be  asaigaed  on  falsely  swearing  to 
the  fact  in  issue  in  an  action ;  to  any  circumstance 
which  tends  to  prove  or  disprove  such  fact ;  to  any 
circumstance  or  matter  whicii  tends  to  corroborate  or 
strengthen  the  testimony  upon  such  issue,  or  which 
legitimately  affects  the  credit  of  the  witnesses  giving 
such  testimony. 

2,  In  an  indictment  for  perjury,  it  is  sufficient  to 
charge  generally,  that  the  xalse  testimony  was  in  re- 
spect to  a  matter  material  in  the  action  in  which  it 
was  given. 

8.  wh^re  the  testimony  of  a  witness  goes  directly 
to  the  matter  in  fssue, — ^asin  a  dower  case  that  plaint- 
iff's husband  was  alive,— and,to  strengthen  that  testi- 
mony, the  witness  gives  ihe  place,  date  and  number 
of  times  he  has  recently  seen  him,  that  they  conversed 
together  and  had  mutual  recognition,  an  indictment 
for  peijury  will  be  good,  which  sufficiently  negatives 
the  truth  of  the  particular  circumstances  thus  given. 

4.  Where  the  foundation  is  laid  for  contradicting  a 
witness,  by  conduct  or  statement  out  of  court  incon- 
ristent  with  his  testimony  upon  a  materliil  matter, 
and  such  conduct  or  statement  is  susceptible  of  dif- 
ferent meanings,  one  of  which  would  be  inconsistent 
with  the  truth  of  such  testimony,  it  is  admissible  in 
evidence,  leaving  the  jury  to  determine  which  is  the 
true  meaning,  and  to  exclude  such  evidence  is  error. 

Error  to  the  Court  of  Common  Pleas  of 
Athens  County. 

Doyle,  J. 

The  plaintiff  in  error  was  indicted  at  the 
May  term,  1882,  for  subornation  of  perjury. 
He  was  tried  at  the  January  term,  1883,  con- 
victed and  sentenced  to  a  term  in  the  peni- 
tentiary. In  his  petition  in  error,  filed  in 
this  court  by  leave,  he  makes  several  assign- 
ments of  error,  as  occurring  upon  and  subse- 
quent to  the  trial,  to  his  prejudice.  We  will 
consider  but  two  of  them.  First,  overruling 
his  motion  in  arrest  of  iudgment,  which  pre- 
sents the  question  of  the  sufficiency  of  the 
indictment;  and  second,  excluding  the  evi- 
dence of  Henry  Dilcher;  offered  by  the  defense. 

First.  The  indictment  charged  that  one 
James  M.  Stewart,  in  his  deposition,  taken  in 
Athens  County,  to  be  used  in  an  action  pending 
in  Meigs  County,^'in  a  matter  material  tosaia 
cause,  did  fakely,  wilfully  and  corruptly  de- 
pose, declare  ancl  swear  certain  matters  then 
and  there  to  be  fact,  to-wit:  that  he,  the 
said  James  M.  Stewart,  met  Col.  Martin 
(meaning  John  F.  Martin,  the  husband  of 
said  Mary  Martin)  in  September,  1880,  at 
Deer  Lodge  City,  in  Deer  Lodge  County,  Mon- 
tana, during  two  or  three  days ;  that  he  (the 
said  Stewart)  met  him  (the  said  Col.  Martin) 
several  times,  and  that  they  (the  said  Stewart 
and  Col.  Martin)  conversed  together  and  had 


mutual  recognition  :  whereas  in  truth  and  in 
fact  the  said  James  M.  Stewart  did  not  meet 
the  said  Col.  Martin  in  September,  1880,  at 
Deer  Lodge  City,  Montana,  during  two  or 
three  days;  and  said  James  M.  Stewart  did 
not  then  and  there  meet  the  said  Col.  Martin 
several  times,  and  they  Tthe  said  James  H. 
Stewart  and  Col.  Martin)  nave  mutual  recog- 
nition, he  (the  said  James  M.  Stewart)  well 
knowing,  <xc.,''  and  then  proceeded,  by  lan- 
guage sufficient  under  the  authority  of  SUwart 
V.  State,  22  Ohio  St.  477,  to  charge  that  Dilcber 
suborned  Stewart  to  commit  such  perjurv. 

The  action  in  Meigs  County,  in  whicli  the 
deposition  of  Stewart  was  taken,  was  by  Mary 
Martin  against  Henry  Dilcher,  to  procure  the 
assignment  of  dower  in  lands  of  the  defend- 
ant, formerly  owned  by  John  F.  Martyn,  the 
husband  of  the  plaintiff.    She  relied,  -in  her 

Setition,  upon  the  legal  presumption  of  the 
eath  of  her  husband,  growing  out  of  his 
absence  for  seven  years  without  being  heard 
from.  The  answer  alleged  that  he  was  still 
in  life.  The  materiality  of  Stewart's  testi- 
mony^is  apparent. 

Tlie  defendant  based  his  motion  in  arrest  of 
judgment  upon  the  grounds  that  the  facts 
stated  in  the  indictment  do  not  constitute  an 
offense  against  the  laws  of  Ohio,  and  that 
such  indictment  is  insufficient  in  law. 

It  is  urged  here  that  the  court  erred  in 
overruling  that  motion,  that  the  indictment 
does  not  sufficiently  negati-ve  the  truth  of 
Stewart's  testimony,  the  negations  being  in 
the  nature  of  negatives  pregnant,  leaving  an 
admission  that  all  that  was  material  in 
Stewart's  testimony  was  true,  to-wit :  that 
CoL  Martin  was  alive  and  that  the  witness 
had  seen  him  during  the  seven  years. 

If  it  could  be  maintained  that  such  was  the 
only  material  part  of  the  testimony  and  it  so 
appeared  from  the  indictment  itself,  the  objec- 
tion would  be  well  taken.  But  we  under- 
stand the  law  to  be  otherwise.  A  witness 
may  be  guilty  of  perjury,  not  only  by  swear- 
ing corruptly  and  falsely  to  the  fact  which  is 
immediately  in  issue,  but  also  to  any  mate- 
rial circumstance  which  legitimately  tends  to 
prove  or  disprove  such  fact,  or  to  any  circum- 
stance which  has  the  effect  to  strengthen  and 
corroborate  the  testimony  upon  the  main  fact, 
or  which  affects  the  credit  of  the  witnesses 
giving  such  testimony. 

^*And  it  is  spoken  of  as  a  reasonable  opin- 
ion, that  a  witness  may  be  guilty  of  perjury 
in  respect  of  a  false  oath  concerning  a  mere 
circumstance,  if  such  oath  has  a  plain  ten- 
dency to  corroborate  the  more  material  part  of 
the  evidence."  See  Russell  on  Crimes,  v.  S, 
p.  12. 

''Where  the  evidence  is  simply  to  explain 
how  it  was  the  witness  knew  tne  thing  which 
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he  states — as  where,  testifying  to  an  alibi,  he 
mentions  the  person's  residence  and  habits, 
to  show  he  could  not  be  mistaken  on  the  main 
point — here,  since  the  incidental  matter  is 
calculated  to  incline  the  jury  to  give  a  more 
ready  credit  to  the  substantial  part,  it  will 
sustain  a  conviction  for  perjury  if  wilfully 
false."  Bishop  Cr.  Law,  §§  1034,  1037;  Reg, 
V.  7Wm,  Law  Rep.  1  C.  C.  107;  Reg.  v.  Over- 
ton, C.  &  M.  655,  45  E.  C.  L.  83;  CkmrnontDeaUh 
V.  OravU,  116  Mass.  17:  Commonioealth  v.  jStir- 
aent,  129  Mass.  115;  Wharton  Cr.  Law,  §§  2229, 
2230 ;  Cr.  Pr.  &  PL,  §  158.  It  is  not  neces- 
sary to  aver  wherein  the  alleged  falise  testi- 
mony was  material ;  it  is  sufficient  to  allege 
generally  that  it  was  material,  and  the  indict- 
ment need  not  charge  more  than  is  necessary 
to  adequately  express  the  offense. 

It  is  not  necessary  that  the  testimony,  upon 
which  perjury  en  be  predicated,  must  have 
the  effect,  jf  true,  of  establishing  or  deciding 
the  matter  in  issue.  It  is  sufficient  if  it  has 
a  legitimate  bearing  oYi  that  issue.  If  it 
tenos,  within  the  rules  of  law,  to  influence 
the  court  oriury  in  deciding  that  issue,  it  is 
material.  The  material  inquiry  in  the  Mei^s 
County  case,  as  shown  by  the  evidence  on  this 
trial,  was  whether  Martin  was'alive — whether 
he  had  been  seen  or  heard  from  during  the 
preceding  seven  years.  Stewart's  testimony 
that  he  had  seen  him,  without  fixing,  time, 
place,  or  circumstances*  might  have  been 
wholly  insufficient.  To  corroborate  and 
strengthen  that  statement,  he  said  he  saw 
him,  not  once,  in  passii^g,  a  long  time  before, 
at  a  distance, — that  would  leave  room  for  a 
conclusion  of  mistaken  identity — ^but  several 
times,  on  two  or  three  different  days,  at  Deer 
Lcklge,  in  September,  1880,  that  they  had 
spoken  together  and  mutually  recognized  each 
other.  The  legitimate  effect  of  each  one  of 
these  statements  was  to  strengthen  his  testi- 
mony as  to  the  main  fact,  to  make  it  impos- 
sible that  he  could  be  mistaken.  Each  one 
was  in  that  sense,  and  within  the  rule  stated, 
material  to  the  issue  being  tried,  and,  being 
80  material,  were  divisible,  and  perjury  may 
be  predicated  on  each. 

While  the  indictment  might  be  better 
drawn,  there  is  a  negation  of  tne  truth  of  the 
testimony  that  he  had  seen  Martin  at  Deer 
Lodge,  in  September,  li380,  several  times;  on 
two  or  three  different  days ;  or  that  there  was 
any  mutual  recognition,  and  hence  sufficient 
to  support  a  conviction. 
'  Second.  The  notice  to  take  depositions  in 
the  dower  case  named  Thursday,  February  sec- 
^d,  as  the  time  of  commencing  the  same. 
"Stewart  did  not  appear  on  Thur^ay,  and  to 
keep  the  notice  alive  Dilcher,  plaintiff  in  error, 
was  sworn  and  an  immaterial  question  was 
put  to  him.    Stewart  not  appearing  on  Fri- 


day, another  question  was  put  to  Dilcher  for 
the  same  purpose.  On  Saturday  Stewart  was 
examined  in  chief  and  cross-examined  on 
Monday  following.  On  the  trial  of  plaintiff 
in  error,  one  Woodyard  testified  for  the  state 
to  having  several  interviews  with  the  accused, 
on  the  Thursday  and  Friday  already  men- 
tioned, durine  which  the  aepositions  were 
kept  open,  and  that  in  one  of  such  interviews 
the  accused  admitted  to  him  (Woodyard)  that 
at  Harrisonville,  Meigs  County,  Stewart  had 
informed  the  accused  that  he  had  not  seen  or 
recognized  Martin  in  Montana.  This  evi- 
dence, if  believed,  would  have  a  strong  ten- 
dency to  establish  knowledge  on  the  part  of 
the  accused,  that  the  testimony  of  Stewart 
was  false.  On  cross-examination  Woodyard 
was  asked :  ^'Did  you  not,  on  Saturday  or  Sun- 
day, while  Stewart's  deposition  was  being 
taken,  at  Pomeroy,  in  Meig'^  County,  propose 
to  Henry  Dilcher,  Senior,  the  father  *of  de- 
fendant, and  the  defendant  in  the  cause 
wherein  said  Stewart's  deposition  was  being 
taken,  that  if  he  would  pay  you  for  your  ser- 
vices, you  would  aid  in  procuring  the  testi- 
mony of  said  Stewart  m  said  cause?"  to 
which  he  answered:  •*!  did  not."  Henry 
Dilcher  was  called  as  a  witness,  and  the  de- 
fense, at  the  proper  time,  offered  to  prove  b^ 
him  that  Woodyard  did  make  that  proposi- 
tion, at  the  time  and  place  named,  but  the 
court  refused  to  allow  it  to  be  done,  and  the 
defendant  excepted. 

It  is  insisted  that  the  matter  was  so  col- 
lateral that  the  defense  was  bound  by  Wood- 
yard's  answer  and  could  not  contradict  him 
therein.  This  is  clearly  wrong.  The  testi- 
mony should  have  been  admitted.  The  al- 
leged proposition  was  made  at  Pomeroy.  It 
does  not  appear  that  Woodyard  knew  that 
Stewart  was  giving  his  testimony  or  had  con- 
sented to  ^ive  it,  or  that  a  subpoena  had  been 
served  onhim.  One  of  two  things  must  be  true, 
if  such  offer  was  made,  and  the  jury  were  the 
proper  judges  as  to  which  one.  The  witness 
made  the  6ffer  to  procure  the  presence  and  testi- 
mony of  Stewart,  not  knowing  that  such  tes- 
timony, if  favorable  to  Dilcher,  would  be  false, 
in  which  case  it  would  be  in  direct  conflict 
with  his  testimony  on  the  trial ;  or  he  made 
the  offer  corruptly,  seeking  for  a  compensation 
to  aid  in  suborning  a  perjury,  and,  failing  to 
obtain  the  consideration  from  the  father,  testi- 
fied to  the  guiltv  knowledge  of  the  son,  in 
which  case  the  Jury  had  the  right  to  the  fact, 
with  any  legitimate  inference  irom  it,,  of  the 
state  of  feeling  of  the  witness,  and  affecting 
his  credibility  as  a  witness. 

Conduct,  inconsistent  with  the  testimony 
of  a  witness,  may  be  shown  as  well  as  former 
statements  thus  inconsistent.  Certainly 
Woodyard'sj^ropo8al,if  his  services  were  paid 
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for,  to  aid  in  getting  Stewart's  testimony,  was 
inconsistent  with  his  statement  to  the  jury, 
that  both  he  and  Dilcher  knew  that  such  tes- 
timony would  be  false,  unless  such  proposal 
was  corruptly  made.  But  the  court  was  not 
the  judge  of  that.  The  jury  might,  when  ail 
the  facts  were  given,  conclude  that  Woodyard 
was  honest  in  that  proposal,  but  corrupt  in 
his  testimony. 

If  the  language  or  the  circumstance  was 
capable  of  different  constructions,  the  jury 
were  to  give  the  right  one.  The  evidence 
was  not  to  be  excluded  if  in  either  respect  it 
tended  to  contradict.  State  v.  KingAury,  58 
Maine  242. 

Upon  no  ground  can  the  exclusion  of  this 
testimony  be  justified.  It  may  be  that,  if  it 
had  been  allowed,  it  would  not  have  changed 
the  conclusion  to  which  the  jury  came,  but 
they  had  a  right  to  it  for  what  it  is  worth. 
SeeOaines.v.  CommonioeaUh,  60  Pa.  St.  ^19; 
CkmmonwiXLhh  v.  Bean,  111  Mass.  438;  1  Whar- 
ton Law  of  Er.,  §  554;  Hayden  v.  SUmCy  112 
Mass.  846. 

Judgment  reversed  and  cause  remanded  for 
new  trial. 

[To  appear  in  89  Ohio  St.] 


voBTov  ▼.  Bunr. 

TT«T.»ftAT.  CtoiTFRAcrr— OoNVBBSioir   BT    Agbht^Lia- 


( Ohio  Supreme  Court.    May  8, 1888.) 

While  ooarts  wlU  not  enforce  an  lUegal  oontnust 
between  the  parties,  yet,  if  an  asent  or  one  of  the 
parties  has,  in  the  proeecution  of  the  illegal  enter- 
prise for  his  prinoipei,  reoeived  money  or  other  prop- 
erty belonging  to  nia  principal,  he  is  bonnd  to  turn 
it  oyer  to  him,  and  cannot  ahield  himself  from  lia- 
bility therefor  upon  the  ground  of  the  UlegaUty  of 
the  originiJ^tranaaotion. 

Error  to  the  District  Court  of  Lucas  County. 
About  the  first  of  May,  1872,  Chester  Blinn 

{>laced  in  the  hands  of  Jesse  S.  Norton,  at  To- 
ledo, Ohio,  the  sum  of  $500  to  be  by  him  in- 
vested as  agent  for  Blinn  in  options  on  wheat 
a^  Milwaukee,  Wisconsin,  or  Chicago,  Illinois, 
with  instructions  to  invest  the  money  as  he 
would  hi6  own.  Norton,  through  his  brokers, 
James  Keller  &  Co.,  immediately  purchased  in 
his  own  name  but  for  the  sole  benefit  of  Blinn, 
five  thousand  bushels  of  wheat  at  seller's  op- 
tion for  June  delivery,  at  $1.42^  per  bushel 
and  deposited  the  money  of  Blinn  as  a  mar- 

5  in  of  ten 'cents  per  bushel.  At  the  date  for 
elivery  the  price  of  wheat  had  advanced  so 
that  a  proQt  of  $325  was  realized  on  the  trans- 
action. This  money,  i>rincipal  and  profit,  was 
reinvested  by  Norton  in  a  subsequent  transac- 
tjon'of  like  nature  for  Blinn's  l^nefit,  but  by 
reason  of  a  decline  in  the  market  price  of 
wheat  in  the  latter  part  cS  June,  the  whole 
iiaipunt  was  lost 

These  transiustions  were  mere  speculations 
or  ventures  on  the  future  price  of  wneat,  with- 


out any  intention  that  the  wheat  would  be 
either  paid  for  or  delivered,  but  with  inten- 
tion that  settlement  between  the  buyer*  and 
seller  would  be  made  on  the  difference  between 
the  price  stated  in  the  contract  and  the  oiar- 
ket  price  at  the  date  named  for  delivery. 
Such  transactions  were  unlawful  in  the  states 
of  Illinois  and  Wisconsin  as  well  as  in  the 
state  of  Ohio. 

The  original  suit  was  brought  in  the  Court 
of  Common  Pleas  of  Lucas  County  by  Blinn 
against  Norton  to  recover  the  sum  of  $835 
(the  sum  advanced  and  profit  on  the  first  ven- 
ture) with  interest. 

On  the  trial^  testimony  was  offered  by  the 
plaintiff  tending  to  prove  that  defendant  had 
no  authority  to  invest  plaintiff's  money  save 
in  a  single  purchase,  namely  :  the  purchase 
of  five  thousand  bushels  as  above-  stated. 
Whereupon,  the  plaintiff  requested  the  ooort 
to  instruct  the  jury  as  follows : 

'^  If  the  jury  shall  find  from  the  testimony, 
that  on  or  about  the  time  stated  in  the  peti- 
tion, the  defendant  received  from  the  plaintiff 
the  sum  of  $500  of  the  money  of  the  latter, 
under  an  arrangement  that  the  same  should 
be  invested  by  the  defendant  in  wheat  trans- 
actions, of  the  illegal  character  mentioned  in 
the  answer,  for  the  benefit  of  the  plaintiff; 
that  said  money  was  so  invested  by  the  de- 
fendant, and  a  profit  realized  thereon;  and 
that  before  the  commencement  of  this  action 
said  sum  of  $500,  and  the  profits  so  made, 
came  into  and  are  still  in  the  hands  of  the 
tlefendant;  or  that  he  received  oredit  therefor 
in  the  final  settlement  of  his  accounts  with 
the  brokers  through  whom  said  business  was 
transacted ;  then  the  plaintiff  is  entitled  to 
recover  said  money  from  the  defendant  j  nor, 
in  such  case,  can  the  defendant  avoid  his  lia- 
bility to  account  for  said  moneys  by  showing 
that  bv  the  understanding  betweeb  the  plaint- 
iff and  himself,  said  money  was  to  be  em- 
ployed in  illegal  transactions  in  wheat  of  the 
nature  stated  in  his  answer:  and  that  said 
money  was  employed,  and  said  profits  realised 
in  such  transactions.'' 

Which  charge  the  court  refused  to  giye,  and 
to  such  refusal  the  plaintiff,  by  his  counsel, 
then  and  there  excepted. 

The  verdict  of  the  jury  was  in  favor  of  the 
defendant  and  judgment  waa  rendered  a6o(»d- 
ingly.  This  iudgment  on  petition  in  etror» 
was  reversed  oy  the  district  court,  and  this 

Sroceeding  is  to  reverse  the  judgment  of  the 
istrict  court. 

McIlvainb,  J. 

While  it  has  ever  been  the  policy  of  the 
law  to  leave  the  parties  to  an  illegal  transao- 
tion  where  it  finds  them,  by  refusing  relief  to 
either  in  respect  thereto,  it  has,  on  the  other 
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hand,  never  regarded  property  or  money  em- 
ployed therein  or  producea  thereby  as  common 
plunder  to  be  seized  or  retained  by  others  in 
no  way  interested  in  such  business. 

The  question,  however,  in  this  case,  arising 
in  the  refusal  of  the  court  of  common  pleas  to 
charite  the  jury  as  requested  by  the  plaintiff, 
is  this :  May  'an  agent  who  has  transacted 
illegal  business  for  his  principal  and  re- 
ceived money  belonging  to  nis  principal  and 
accruing  from  such  ousiness,  defend  himself, 
in,a  court  of  law,  against  liability  to  account 
therefor,  by  showing  such  unlawful  business 
and  his  connection  therewith  as  such  agent  ? 

If  the  agent  receiving  such  money  had  not 
been  employed  in  conducting  such  business, 
it  would  seem  to  be  quite  plain,  upon  princi- 
ples of  purest  morality,  that  he  should  account 
to  his  principal  therefor;  but  where  the  sole 
employment  of  the  agent  was  to  manage  and 
conduct  the  unlawful  transactions,  it  seems  to 
me  a  much  more  difficult  question  arises.  In 
the  latter  case  the  agent  is  a  particeps  criminis. 
In  offenses  against  trade,  and  the  like,  the 
law  regulating  the  administration  of  penal 
justice  does  not  recognize  the  relation  of  prin- 
cipal and  agent,  unless  the  agent  be  an  inno- 
cent instrument  merely.  In  such  cases  the 
guilty  offenders  aeainst  the  law  are  all  prin- 
cipals; hence,  as  netween  such,  with  some 
show,  of  reason,  it  might  be  said  that  the  law 
will  afford  no  redress  by  civil  remedies. 

The  rulings  upon  this  question,  however, 
have  been  so  uniformly  the  other  way,  it  be- 
comes our  duty  to  follow  them,  unless  we  find 
them  totally  repugnant  to  public  j^olicy  and 
morality,  upon  a  careful  examination  of  the 
authorities,  we  find  no  such  repugnance — in- 
deed they  commend  themselves  to  our  judg- 
ment. 

In  the  first  place,  the  rule  which  denies 
civil  remedies  m  such  cases  applies  only  to 
the  parties  to  the  illegal  transaction.  Public 
policy  does  not  require  that  one  engaged  in 
an  unlawful  enterprise  should,  by  pleading  it, 
8h4eld  himself  from  liability  for  "the  wages  of 
his  employes,  agents,  or  servants.  It  is  enough 
that  the  rule  should  be  enforced  as  between 
those  who  have  some  interest  in  the  enterprise 
as  principals. 

In  the  second  place,  it  is  contrary  to  public 
policy  and  good  morals  to  permit  employes, 
agents  or  servants  to  seize  or  retain  the  prop- 
erty of  their  principal,  although  it  may  be 
employed  in  illegal  business,  and  under  their 
control.  No  consideration  of  public  policy 
can  justify  a  lowering  of  the  standard  of  moral 
honesty  required  of  persons  in  these  relations. 

And  again,  if  parties  to  an  illegal  contract, 
waive  the  illegality  and  honestly  account  as 
between  themselves,  no  other  person  can  be 
iMttd  to  complain  of  such  accSounting.  Hende, 


we  think,  that  if  in  making  such  settlement, 
one  of  the  guilty  parties  should  deliver  prop- 
erty or  money  to  an  agent  of  another  to  be 
delivered  by  the  agent  to  his  principal,  such 
a^ent  is  bound  to  account  therefor  to  nis  prin- 
cipal. 

A  leading  case  on  this  question  is  TeTianl  v. 
EUioU^  1  Bos.  and  Pul.  2,  where  the  defendant, 
a  broker,  effected  an  illegal  insurance  for  the 

Slaintiff  on  a  ship,  and  after  a  loss,  the  un- 
erwriters  paid  the  amount  of  the  insurance 
to  the  defendant  who  refused  to  pay  the  same 
over  to  plaintiff  on  the  ground  that  the  insur- 
ance contract  was  illegal.  Judgment  for  the 
plaintiff.  Eyre,  C.  J.,  said,  "  the  defendant  is 
not  like  a  stockholder.  The  question  is 
whether  he  who  has  received  money  to 
another's  use  on  an  illegal  contract  can  be 
allowed  to  retain  it,  and  that  not  even  at 
the  desire  of  those  who  paid  it  to  him  ?  I 
think  he  cannot." 

In  Brooks  v.  Martin^  2  Wallace  70,  it  was 
held  by  the  Supreme  Court  of  the  United 
States,  that  *'  after  a  partnership  contract  con- 
fessedly against  public  policy  has  been  carried 
out,  and  money  contributeil  by  one  of  the 
partners  has  passed  into  other  rorms — the  re- 
sults of  the  contemplated  operation  completed 
— a  partner,  in  whose  hands  the  profits  are, 
cannot  refuse  to  account  for  and  divide  them, 
on  the  ground  of  the  illegal  character  of  the. 
original  contr^t." 

In  Baldwin' \,  Pmer^  46  Vermont  402,  it  was 
held  that  "  an  agent  is  bound  to  account  to 
his  principal  for  money  received  in  the  course 
of  his  agency,  for  goods  sold  by  his  principal 
on  orders  obtained  by  him  as  such  agent  on 
commission,  although  such  sales  as  between 
the  princiiMd  and  purchaser,  be  illegal  and 
void.^' 

In  Evans  v.  TVenton,  4  Zabriskie  764,  it  was 
held,  *'  the  mere  agent  of  a  party  to  an  illegal 
transaction  cannot  set  up  the  illegality  of  the 
transaction  in  a  suit  by  his  principal  to  re- 
cover money  that  has  been  paid  to  such  agent 
for  his  principal  on  account  .of  the  illegal 
transaction.  This  defence  can  be  set  up  only 
by  SL  party  to  the  illegal  transaction."  la  this 
case,  the  illegal  ^ansaction  was  accomplished 
through  the  agent. 

See  also.  Wood  on  Master  and  Servant,  Sec. 
202,  where  it  is  said :  «  While  the  courts  will 
not  enforce  an  illegal  contract,  yet,  if  a  ser- 
vant or  age&t  of  another  has,  in  ike  ptosecuiion 
of  an  illegal  enterprise  for  his  masUT,  received 
money  or  other  property  belonging  to  the 
master,  he  is  bound  to  turn  it  over  to  him,  and 
can  not  shield  himself  from  liability  therefor 
upon  the  ground  of  the  illegality  ot  the  orig- 
inal transaction." 

The  doctrine  of  these  authorities,  and  many 
others  which  might  be  eited,  is  recogniied. 
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applied  and  enforced  in  German^  &c.  Church  v, 
Stagner^  21  Ohio  State  488,  wherein  it  is  held: 
"  while  a  promissory  note  given  to  and  dis- 
counted by  a  corporation  for  a  loan  of  money 
in  thercourse  ot  an  unauthorized  banking 
business  will  not  be  enforced,  yet  where  the 
treasurer  of  such  corporation  nas  taken  and 
appropriated  to  his  private  use,  moneys  de- 
positea  with.it  contrary  to  the  statute  against 
unauthorizea  banking,  and  being  unable  when 
called  on  to  refund  the  same,  secures  it  by  his 

Eromissory  note,  such  note  will  not  be  held  to 
ave  been  given  in  the  course  and  furtherance 
of  an  illegitimate  business,  and  an  action  will 
lie  thereon." 

•  Judgment  of  district  court  affirmed. 
[To  appear  in  89  Ohio  St.] 

SHKBWIV,  WnUAXS  4  CO.  ▼.  BBIGHAX. 

AooBPTXD  Dbaft— Indobsbb— Lbttbr  of  CKXDrr. 

{Ohio  9yprtme  Oburt.    May  8, 1888,) 

1.  In  order  to  render  the  writer  of  a  letter  of  credit 
liable,  either  upon  an  Implied  aoceptanoe,  or  an  agree-' 
Dient  to  acrcept  drafts  taken  on  tne  faith  of  auon  let- 
ter, the  drafts  must  be  taken  for  a  yalnable  considera- 
tion. 

2.  A  promise  to  have  the  drafts  discounted,  and  to 
take  up  notes  on  which  the  persons  taking  the  drafts 
are  liaole  as  indorsers,  Is  not  a  valuable  consideration. 

8.  If  a  letter  of  credit  provides  that  drafts  drawn 
under  Its  authority  shall  be  used  oply  for  the  pur- 
pose of  being  discounted  at  a  particular  bank,  per- 
sons takinff  such  drafts,  with  notice  that  they  have 
been  offerM  to  the  bank  for  discount  and  refused, 
cannot  reoover  thereon. 

Error  to  the  District  Court  of  Cuyahoga 
County. 

Ill  the  jrear  1875,  C.  A.  Brigham  was  doing 
business  in  Cleveland,  under  the  name  of 
Cleveland' Furniture  Company,  and,  in  August 
and  September  of  that  year,  the  plaintiffi, 
doin^  business  under  the  name  of  Sherwinj 
Williams  &  Co..  for  the  accommodation  of  C. 
A.  Brigham,  indorsed  his  two  promissory  notes 
for  $500,  due  November  sixteenth,  and  $1,500, 
due  November  seventeenth,  respectively, 
which  were  discounted  at  the  Merchant's 
National  Bank. 

In  October  of  the  same  year  C.  A.  Brigham 
had  become  embarrassed  in  business,  and  his 
brother,  D.  H.  Briffham,  the  defendant,  who 
resided  in  Springneld,  Massachusetts,  being 
informed  of  his  situation,wrote  tohim  as  follows 

Springfield,  Oct.  29,  1875. 
"Dear  Brother: 

I  have  been  in  N.  Y.  this  week — returned 
this  morning — ^father  laid  your  letter  on  my 
desk  for  reply,  and  in  answer  would  say  I 
wish  we  had  known  it  before,  but  as  it  is 
where  you  find  yourself  close  up,  draw  on  D. 
H.  B.  A  Co.  at  the  longest  time  your  bank 
will  discount  the  draft.  Make  it  four  months 
if  they  will,  if  not,  three  months,  and  we 
will  honor  it  one  or  two  $1,000  drafts  and 
trust  it  will  make  you  easy. 


''  Trade  fair,  weather  cool,  and  watery  to-day. 

Yours  in  haste. 

D.  H.  Brxohak." 

"Father  says  he  need  not  write  now  as  he 
wrote  Sunday." 

The  initials  D.  H.  B.  A  Co.  in  the  letter, 
were  understood  by  all  parties  to  mean  the 
firm  of  D.  H.  Brigham  A  Co.,  of  which  the 
defendant  was  a  member,  doing  business  in 
Springfield.  On  November  15,  1875,  when 
the  two  promissory  notes  indorsed  by  plain* 
tifis  were  nearlv  due,  C.  A.  Brigham  called 
upon  B.  P.  Williams,  one  of  the  plaintifi, 
showed  him  the  letter  from  D.  H.  jBrigham, 
and  requested  said  Williams,  in  behalf  of  the 

Slaintiffis,  to  take  two  drafts  drawn  by  C.  A. 
irigham  on  D.  H.  Briffham  A  Co.,  for  $1,000 
eacn,  payable  ninetv  days  after  date,  to  the 
order  of  Cleveland  Wrniture  Company,  and 
dated  respectively  November  twelfth  and  No- 
vember 15, 1875.  Williams  was  informed  that 
the  National  City  Bank,  at  which  C.  A.  Brig- 
ham kept  his  account,  had  refused  to  discount 
the  drafts,  but  on  the  strength  oi  the  letter 
agreed  to  take  them,  ana  have  them  dis- 
counted at  the  Merchant's  National  Bank, 
and  take  up.  the  two  promissory  notes  in- 
dorsed by  plaintifi.  The  drafts  were  left 
with  plaintifib,  in  accordance  with  that 
arrangement,  they  giving  therefor  the  fol- 
lowing receipt: 

'<  Oeoetand,  Nov.  16, 1876. 
*'  Received  of  Clevd.  Furn.  Co.  two  thousand 
dollars,  2  drafts  on  D.  H.   Brigham  A  Oa, 
Sjpfd.,  Mass..  to  take  up  one  note  of  500  due 
Nov.  15,  sua  one  of  1,500  due  Nov.  17. 
$2^.  Sherwin,  Williams  A  Co." 

The  same  afternoon  the  plaintifb  noticed 
that  the  drafts  were  indorsed  ''Pay  to  the 
order  of  J.  T.  Whitelaw,  cashier,  Cleveland 
Furniture  Companv,"and  thereupon  returned 
them  to  C.  A.  Brigdam,  with  the  request  that 
he  would  make  new  ones  like  those-  returned, 
omitting  the  indorsements,  which  he  prom- 
ised to  do  that  afternoon.  The  next*  day, 
November  sixteenth.  C.  A.  Brigham  mada  a 
general  assignment  tor  the  benefit  of  his  cred- 
itors, and  ^cerwards  delivered  the  new  drafts 
4x>  the plainti£E9,  at  the  same  time  notifying  the 
defenoant  of  the  assignment.  The  drafts 
were  not  discounted,  and  were  not  accepted. 
The  two  notes  indorsed  by  the  plaintiflh  were 
paid  by  them  when  due.  The  plaintiflb 
brought  their  action  to  recover  the  amount  of 
the  two  drafts.  No  testimony  was  given  to 
prove  any  other  material  facts  on  the  trial  of 
the  action  in  the  court  of  common  pleae^  and 
thereupon,  at  the  request  of  the  aefendant. 
the  court  instructed  the  jury  "that  no  evi- 
dence had  been  offered  tenoing  to  prove  a 
cause  of  action  in  the  party  plaintiflb,  and 
^•hat  they  should  render  a  verdict  for  defend- 
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ant."  To  this  instruction  the  plaintiff  ex- 
cepted, and  the  jury  having  returned  a  veT- 
diet  for  the  defendant,  judgment  was  rendered 
thereon,  which  judgment  was  aflSrmed  by  the 
District  Court.  This  proceeding  is  prosecuted 
to  reverse  the  judgment  of  the  district  court. 

Upson,  J. 

The  plaintiffs  ask  that  the  judgment  of  the 
district  court,  affirming  that  of  the  court  of 
common  pleas,  may  be  reversed,  on  the 
ground  that  the  court  of  common  pleas  erred 
m  directing  the  jury  to  render  a  verdict  for 
the  defendant.  There  was  no  evidence  tend- 
ing to  prove  that  the  defendant  was  indebted 
to  C.  A.  Brigham.  or  that  there  was  any  con- 
sideration between  them  for  the  defendant's 
offer  to  honor  his  brother's  drafts  The  defend- 
ant was  to  become  an  accommodation  acceptor, 
and  to  sustain,  in  fact,  the  relation  of  a  surety 
for  C.  A.  Brigham.  In  order  to  render  the 
defendant  liable,  either  upon  an  implied 
acceptance  of  the  drafts  desoribed  iii  the  peti* 
tion,  or  upon  an  agreement  to  accept  th« 
same,  it  was  necessary  for  the-  plaintiffs  to 
prove  that  the  drafts  were  written  in  accord- 
ance with  the  terms  of  the  authority  given 
by  the  defendant,  and  that  the  plaintifis  took 
tnem,  for  value,  upon  the  faith  of  the  letter 
of  credit.  It  is  doobtfuli whether  the  defend- 
ant's letter  can  properlv  be  called  a  letter  of  * 
credit,  or  was  intendea  to  be  shown  for  the  ; 

Surpose  of  giving  credit  to  drafts  drawn  by 
.  A.  Brigham,  but  it  is  clear^from  its  lan- 
guage that  the  defendant  intended  the  drafts 
to  be  used  only  for  the  purpose  of  being  dis- 
counted at  the  bank  at  which  0.  A.  Brigham 
did  business,  the  National  City  Baiik,  and  the 
transfer  of  tnem  to  the  plaintiff,  with  notice 
that  the  bank  had  refused  to  discount  them, 
was  in  .violation  of  the  rights  of  the  defend- 
ant, who  is  bound  only  by  the  very  terms  of 
his  contract,  and  he  is  under  no  legal  obliga- 
tion to  aceept^  or  pay,  "such  drafts.  Stone  v. 
Vaun,  6  Obi<x346;  (Mnion  BaitJk  of  ColiMibuB  v. 
Ayrea,  16  Ohio  2S8. 

But  even- if  we  wefe  to  regard  the  defend- 
ant 8  lettrer  (EKs  a  getieral  letter  of  -credit,  and 
the  drafts  held  by  the  plaintiffs  as  being 
within  its  exact  terms,  it  must  still  be  proved 
Ibat  the/drdftA  werd  taken  for  a  valuable  con- 
sidhtsition.  We  are  unable  to  find  in  this 
oasaany'eindendetonding  to  prove  that  any 
benefit  accraed  to  the  defendant,  ot  to  C.  A. 
Brigham,  for  whose  acoommodation  the  drafts 
ijrere  to  De>hon'ored ;  br  any  evidence  tending 
to  pttvB  tbat'fidv'loseor.dfsadvantageaccrQed 
to  tlve  piaintiffd  by  reason  of  their  taking  the 
drafts  aeseribed'in  the; petition. 

The  testimony  r^lred  on  to  show  a  oonsider-* 
aftion  if)  that  C  A.  Bi  ightfm  madk  ein  arratige- 
ftent  wiith  the  plaintiffs  to  take  the  two 
drkftst  haver  th^m  disoounted  lat  the    Mer- 


chant's National  Bank,  and  take  ap  tiie  t#!0 
notes  mentioned  in  the  petition,  on.  which 
thev  were  indorsers :  that  the  drafts  were  Laft 
with  them  in  accordance  with  thai  arrange^ 
ment,  and  that  they  paid  the  notes  when  due: 
The  receipt  given  to  U.  A.  Brigb&m  by  the 
plaintifb  is  also  referred  to. 

From  this  evidence  it  is  clear  that  no  such 
obligatioh  was  incurred  by  the  plaintiffs. 
They  did  not  have  the  drafts  diseouat^^and 
become  liable  thereon  as  indorsers.  Thay 
gave  no  additional  security,  incurred  no.  new 
responsibrlity,  and  paid  no  money  on  the 
faith  of  the  defendant's  promise.  What  they 
agreed  to  do  in  respect  to  the  notes  indoisea 
bv  them,  and  what  they  did,  was  do  more 
t^an  they  were  boundj  by  their  contract^,  to 
do,  before  the  defendant's  letter  was  written. 
And  when  they  paid  the  accommodation 
notes,  they  paid  only  the  amounts,  and  at  the 
times  therei  n  specified. 

We  think  the  court  of  common  pleas  did 
not  err  in  directing  the  jury  to  render  a  vef^ 
diet  for  the  defendant. 

Judgment  affirmed. 

[To  appear  in  39  Ohio  St.] 

BAILWAT  00.  V.  BAILST. 

iHtesAitc  Couitip^-StfevansAx.  bv  CommoIi    ^iStiSH^ 

Bbkob. 

{Ohio  Supreme  CoUrt,    May  15, 1S83.) 

Where  an  order  of  the  probate  ooart  ap|>^priating 
land  for  tbe^  x^^d  bed  of  a  railroad  oomp^anyls  re- 
versed fn  tbe  court  of.  common  pleas,  uniler.  A^v. 
Stats.  }|6AS7«  e4^.  the  court  retaiii»ng  '*  the 6ause  tor 
trial  and  final  judgment  as  in  other  cases*"  error  WlU 
not  lie  to  such  Judgment  of  reversal. 

Motion  for  leave  to  file  petition  in  error.. 

Okejy,  J. 

By  proceedings  in  the  Frdibi^te  Court  of 
Scioto  County,  commenced  in  September,  ld82, 
under  Rev.  Stats.,  §§6414-6453,  the  Cincin- 
nati and  Eastern  Kailwav  Co.,  an  Ohio  cor* 
poration,  condemned  lands  of  C.  W.  Baileys 
in  that  county,  for  its  road-bed,  paid  into  coixtt 
$2,000,  the  condemnation  money,  and  tdok 
and  still  holds  possession  of  the  jgroperty .  On 
petition  in  error  by  Bailey,  the  court  of  oom*- 
mon  pleas  reversea  the  judgment,  so  far  as  it 
mav  oe  reversed  in  view  of  the  rul^  stated  in 
Wagner  v.  Railway  Co.,  38  Ohio  St.  82:  To 
ire  verse  the  judgment  of  reversal,  the  oompamy 
prosecuted  error  in  the  district  court,  but  that 
court  dismissed  the  petition  for  want  of  juris- 
diction, and  the  compatiy  no#  asks  leave  to 
file  in  this  court  a  petition  in  error  to  re^veree 
ihe  order  of  dismissal. 

The  district  court  did  not  err.  The  appi^« 
late  jufifldiction  of  the  court,  of  this  state  n 
statntory.  The  district  court  has  pow^r  Ho 
reverse  jndgmetits  and  final  orders  (Rer 
Stats.,  §§6707,  6709),  but  there  had  been  no 
snch  adjadieatibn   in   the  common    pleas  as 
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afforded  ground  for  a  proceeding  in  error  to 
that  court.  The  common  pleas  was  vested 
with  pbwer  to  reverse  the  judgment  or  order 
of  the  probate  court  (Rev.  Stats.  §6437),  but 
was  reouired  on  reversal  *'  to  retain  the  cause 
for  trial  and  final  judgment,  as  in  other  cases," 
and,  moreover,  such  trial  must  be  had  at  the 
term  of  reversal,  unless,  for  good  cause,  a  con- 
tinuance 16  granted.  Rev.  Stats.  §6438.  Con- 
seouently,  the  rule  in  case  of  reversal  of  the 
juasment  of  a  justice  of  the  peace  applied, 
ana  not  the  rule  where  the  district  court  re- 
versed the  judgment  of  the  court  of  common 
pleas  and  remanded  the  cause  for  a  new  trial. 
This  distinction  is  stated  in  Shaefferv.  Marien- 
thai,  17  Ohio  St.  183.  which  was  of  the  latter 
elass.  Even  the  rule  asserted  in  that  case  has 
been  changed  (80  Ohio  L.  169),  so  that  the 
statutory  provisions  are  now  harmonious  jn 
denying  the  rieht  to  review  a  judgment  of  re- 
versal, where  the  cause  is  again  for  hearing  on 
the  merits.  Lewis  v.  EustUr,  4  Ohio  St.  354, 
was  under  a  different  statute,  and  the  objection 
which  prevails  in  this  case  was  not  presented 
or  considered  in  that  case. 

Motion  overruled. 

[To  appear  in  39  Ohio  St.] 
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lOOTT  R  AL.  V.  TBVSTBX8  OF  MABIOV  T0WV8HIP. 

BlQUSST    TO    TOWirSHlP  — TbUBTXBB— INYBBTMENT— 

Rboovxrt. 
{Ohio  Supreme  Oowrt,    May  16, 1883.) 

1.  Property  was  devised  to  the  irut»t«>es  of  M.  town- 
ship, ana  their  snooessora  perpetually,-  for  the  ezda- 
alve  benefit  of  the  poor  of  the  townahlp,  with  author- 
ity to  the  trustees  to  manage  the  trust  "  as  they 
thinic  bent  for  the  benefit  of  said  poor." 

Heid '  The  trustees  were  thereby  authorized  to 
invest  (he  moneys  belonging  to  the  trust,  in  notes  or 
other  securit!  as,  %nd  such  power  was  not  limited,  by 
the  act  of  April  19, 1863,  S.  A  S.  910,  to  loans  upon 
real  estate  security. 

2.  In  an  action  by  such  trustees,  to  recover  iq[>on  a 
promissory  note,  purchased  with  moneys  of  and*  be- 
longing to  said  trust,  it  is  no  defense,  that  the  town- 
ship Irecords  do  not  contain  the  evidence  of  such  pur- 
chase or  ownership. 

Error  to  the  District  Court  of  Allen  County. 

B;^  will  admitted  to  probate  in  1858,  Philip 
Bellis  devised  a  farm  of  200  acres  to  the 
trustees  of  Marion  township,  Allen  county, 
naming  them,  and  their  successors  in  office 
perpetually,  for  the  exclusive  use  and  benefit 
of  tne  poor  of  said  township ;  authorizing  said 
trustees  and  their  successors  to  dispose  of  said 
farm  as  they  might  think  best,  for  the  benefit 
of  said  poor;  said  trustees  to  do  in  all  matters 
as  they  think  best  for  said  poor,  by  renting 
the  farm,  or  if  authorized  bv  vote  of  the  citi- 
zens of  the  township,  by  selline  it.  The  farm 
was  sold  and  a  funa  of  about  16,000'  realized 
iherefroofi,  which  was  loaned  out  by  the  trust- 
eed, the  interest  being  sufficient  for  the  pur- 
poses of  the  trust. 

.  Irv  IKTS.  C.  A.  B  vatis«  one  of  the  defendaats 


in  error,  borrowed  $870  of  this  money  from 
the  trustees  and  executed  his  note  theiefiir. 
While  the  note  was  held  by  the  trustees. 
Evans  pioposed  to  exchange  therefor  a  note 
which  ne  owned,  of  which  the  following  is  a 
copy  : 
1600  Delphos  0.,  March  1, 1875. 

On  or  before  June  1,  A.  D.  1876,  we,  or  either 
of  us  promise  to  pay  to  Dr.  C.  A.  Evans,  Esq., 
five  hundred  dollars,  for  value  received,  witn 
eight  percent,  interest  until  due. 

Indorsed.  0.  Jkttinoeb, 

C.  A.  Evans.  Clarrncb  W.  Scott. 

The  trustees  had  no  formal  meeting  to  con- 
sider the  transfer  or  exchange  of  notes,  but 
each  trustee  assented  to  it  ana  authorized  the 
clerk  to  make  the  exchange.  The  old  note 
was  delivered  up  to  Evans  and  this  one.  en- 
dorsed by  Evans,  taken  in  its  stead.  There 
was  no  record  of  this  transaction  upon  the 
township  books,  beyond  the  mere  entry  of  the 
note,  by  the  clerk,  in  the  list  of  notes  belong- 
ing to  this  fund. 

The  action  was  by  the  trustees  against  Soott 
and  Jettinger  as  makers,  and  Evans  as  en- 
dorser, upon  the  note  last  mentioned^  The 
answer  of  Scott  and  Jettinger  admitted  the 
execution  of  the  note,  but  cfonied  the  owner- 
ship of  plaintifib.  The  proof  established  the 
facts  above  recited.  No  claim  was  made  that 
the  note  was  paid,  or  that  there  was  any  de- 
fense against  it  in  the  hands  of  Evans. 

The  action  was  tried  to  the  court,  without  a 
jury,  and  judgment  rendered  in  favor  of  the 
defendants.  Upon  error  the  district  court  re- 
versed that  juagment  and  this  proceeding  is 
prosecuted  bv  Scott  and  Jettinger  to  procure  a 
reversal  of  that  judgment  of  reversal.  Evans* 
refusing  to  join  as  plaintiflf  is  made  defendant 
in  error. 

Do  VLB,  J. 

It  is  insisted,  in  support  of  the  judgment  of 
the  court  of  common  pleas  :  first,  tnat  the 
trustees  could  not,  under  any  circumstances, 
become  the  owners  of  the  note  sued  upon; 
and  second,  if  they  could,  the  only  way  such 
ownership  could  be  proved  is  by  'the  records 
of  the  township. 

1.  We  are  referred  to  the  act  of  March  14, 
1863,  (S.  A  C.  1666)  as  amended  April  13, 1865, 
(S.  ft  S.  910)  which,  it  is  claimed,  conferred 
upon  the  township  the  only  power  it  had  to 
.  sue  and  be  su^d,  as  well  as  to  accept  the  devise 
in  question,  and  which,  it  is  slso  insisted,  by 
expressly  authorizing  such  township  to  re- 
ceive real  estate  in  payment  of,  or  eecurity  for 
debts  due  it,  witheld  from  it  the  power  to  ri- 
ceive  anything  but  real  estate  seouritY. 

The  statute  referred  to,  whether  that  con- 
struction is  correct  or  not.  has  no  abplioatioii 
to  the  case  at  bar.    The  devise  in  toe  wUI  tf 
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Bellis  was  not  to  the  township  nor  to  any  of 
the  uses  named  in  the  act.  it  was  a  devise 
to  the  trustees  for  the  exclusive  use  of  the 
poor  of  the  township,  creating  a  charitable 
trust  to  be  administered  bv  the  trustees.  The 
statute  authorizing  the  aevise,  if  it  needed 
the  authority  of  statute,  has  been  in  force  in 
substantially  the  same  form,  since  1796.  See 
8.  &  C.  926, '§  14 ;  R.  S.  §  20;  Urmej^s  Ekecutor 
V.  Wooden,  1  Ohio  St.  166.  The  testator  had 
the  power  to  devise  the  property  tp  the  poor 
of  tne  township,  in  which  case  the  statute 
provided  the  trustees,  or  to  make  such  devise 
to  trustees  for  the  benefit  of  such  poor ;  in  ei- 
ther case  granting  such  discretion  and  power 
in  the  management  of  the  trust,  to  whoever 
the  trustees  mieht  be,  as  he  saw  fit. 

By  the  will  of  Bellis,  the  trustees  are  given 
full  power  to  manage  the  trust  fund,  ^^  as  they 
thiuK  best  for  the  benefit  of  said  poor."  They 
may  invest  it  upon  real  estate  security,  or  in 
notes  or  bonds  without  such  security,  being 
responsible  for  good  faith  and  prudent  man- 
agement. 

2.  'Having  the  power  to  purchase  the  note 
and  maintain  an  action  upou  it,  the  rule  of 
evidence,  under  the  issue  presented,  is  the 
same  as  in  other  cases.  The  proof  was  that 
the  trustees  bought  the  •  note,  which  was  in 
their   possession  regularly  endorsed  by  the 

fftyee,  and  that  it  belonge'd  to  the  trust  fund. 
be  payee  was  a  party  to  the  action  and  ad- 
mitted the  title  oi  the  plaintiff  therein.  It 
was  not  essential  to  their  right  to  recover  that 
there  should  bea  record  in  the  township  books 
of  the  transaction.  It  would  be  a  prudent 
course  for  the  trustees,  and  indeed  their  duty 
to  keep  accurate  accounts  of  all  their  dealings 
with  tnis  fund,  but  their  failure  to  enter  the 
same  in  the  township  records  does  not  furnish 
the  defense  sought  to  be  made  here  even  a 
technical  support. 
Judgment  aflSrmed. 
[To  appear  in  89  Ohio  St.] 
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TH0KA80V  et  «x  v.  OITT  OF  BATTOV. 


(Ohio  Supreme  (hurt  Gbmrniwioii.    May  8, 1888.) 

1.  A  redtal  in  a  deed  made  by  one  of  two  tenants  in 
oommon,  to  a  stranger,  referring  to  the  joint  estate  as 
a  street  bounding  the  land  conveyed  by  said  deed, 
oannot  afnwt  anv  right  of  the  other  tenant  in  ooin- 
mon,  although  tne  grantor,  afterwards,  conveys  hhr 
share  of  the  joint  estate  to  said  co-tenant,  who  then 
snes  to  recover  the  entire  joint  estate. 

2.  Such  recital  wiU  not  estop  the  plaintiff  In  such 
salt. 

8.  A  dty.  that,  before  the  mailing  of  said  first  deed, 
had  unlawfully  seised  said  land  and  improved  it  as 
a  street,  can  neither  use  said  recital  to  estop  theplain- 
tiff*  nor  defeat  her  recovery  because,  for  a  time,  incon- 
venlenoe  to  the  public  will  result  therefrom. 

Error  to  the  District  Court  of  Montgomery 
County. 
The  city  of  Dayton,  in   1862,  unlawfully 


took  possession  of  a  parcel  of  land,  improved 
it  as  a  street,  and  has  ever  since  continuously 
used  it  as  such  street.  From  1847,  to  Au- 
gust, 8,  1876,  Matilda  Pickell,  a  married  wo- 
man, held  a  life  estate  in  said  land  and  her 
daughters,  Ann  E.  Shartel  and  Mary  C.  Shar- 
tel  (afterwards  Thomason),  as  co-heirs  of 
their  father  (Mrs.  Pickell's  first  husband,) 
owned  the  fee  simple  in  remainder.  In  1854« 
Ann,  by  warranty  deed,  for  a  valuable  con- 
sideration, conveyed  to  one,  A.  B.  JTohnson, 
his  heirs  and  assigns,  a  parcel  of  land  ad- 
joining the  premises  in  controversy,  and  de- 
scribed the  parcel  so  conveyed  as  bounded 
by  the  north  line  of  said  street,  naming  it. 
Johnson  sold  his  said  parcel,  in  lots,  to  pur- 
chasers for  value,  who  built  dwellings  thereon, 
and  used  said  street  as  the  only  access  to  their 
homes,  other  than  an  alley  in  rear  of  their 
lots. 

The  other  daughter,  Mary,  became  of  a^e 
February,  27,  1858,  and,  on  April,  7, 1858,  for 
one  hundred  dollars,  conveyeato  her  mother 
a  parcel  of  land,  describing  its  south  Kne  as 
parallel  to  said  Chestnut  Street,  and  forty  feet 
northward  from  it.  Mary,  on  April  8, 1868, 
married  William  W.  Thomason.  On  Novem- 
ber, 4,  1876,  her  sister  Ann  made  to  Mar^  a 
quit  claim  deed,  for  certain  land,  including 
tne  premises  in  controversy.  On  March  16, 
1877.  Mary  and  her  husband  brought  suit 
against  the  city  of  Davton,  to  recover  posses- 
sion of  so  much  of  said  street  as  lay  upon  the 
land  so  inherited  by  and  conveyed  to  *her. 
The  city  answered,  denying  her  title  and 
right  to  possession,  set  up  the  twenty-one 
years  statute,  of  limitation  as  a  bar,  and,  br 
way  of  cross-petition^  alleged  title  in  the 
city  by  ''open,  notorious,  continued  and  ad- 
verse possession  for  more  than  twenty-one 
years  prior  to  the  commencement  of  thiR 
action,"  and  prayed  a  decree  quieting  the 
citv's  title  '*  for  street  purposes." 

On  trial,  the  jury  having  found  for  the 
plaintiffs,  the  superior  court  overruled  «  mo- 
tion for  a  new  trial  and  eave  judgment  that 
the  plaintifis  recover  the  land  in  controversy^- 
A  bill  of  exceptions  embodying  all  the  testi- 
mony was  duly  taken,  and  a  petition  in  error 
filed  in  the  district  court.  That  court  re- 
versed the  judgment  and  remanded  the 
cause  for  a  new  trial.  The  plaintiffs  ask  this 
court  to  reverse  the  action  of  the  district 
court. 

Oranobr,  C.  J. 

The  record  shows  a  cleai  title  in  Mary 
Thomason,  and  the  plaintiffs  must  recover 
unless  she  is  estopped  bv  her  own  deed  to  her 
mother,  or  by  her  sister's  deed  to  Johnson. 

Les8  than  forty  days  after  she  became  of 
age,  she  conveyed  to  her  mother  a  lot  in  a 
growing  and  prosperous  city,  having  a  sirett 
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front  of  almost  one  hundred  and  fifty  feet  and 
a  depth  almost  equally  great,  for  the  small 
snm  of  one  hundred  dollars.  As  Mary  was 
an  infant  when  her  father  died,  the  grantee 
in  this  deed  was  the  parent  who  had  controlled 
her  childhood  and  youth.  In  favor  of  such  a 
grantee  the  recital  referring  to  Chestnut 
Street,  will  not  be  permitted  to  estop  such  a 
grantor,  without  proof  that  the  latter  used 
that  recital  with  knowledge  of  her  title  to  the 
ground  hoovered  by  the  street,  and  of  all  the 
material  facts  bearing  thereon.  We  do  not 
say  that  even  then  such  a  recital  would  have 
any  effect  as  an  estoppel. 

Ann's  deed  to  Johnson  conveyed  to  him  no 
interest  nor  estate  in  any  of  the  land  in 
controversy.  Equitably,  as  some  courts  of  re- 
pute have  held,  Ann  would  be  estopped  from 
preventing  (he  use  of  the  street  by  Johnson 
and  his  grantees:-  But  it  is  well  settled  that 
Ann's  deed  cannot  in  any  way  lessen  Mary's 
rights  as  a  co-heir.  As  Mary  owned,  as  heir 
of  her  father,  one-half  of  every  inch  of  the 
ground,  the  land  cannot  be  used  as  a  street 
without  confiscating  Mary's  undivided  half  of 
the  land. 

Estoppels  of  this  kind  are  based  upon  equit- 
able considerations.  But  no  equity  against 
Ann  can  be  used  to  destroy  Mary's  inherited 
estate.  Hence,  when  the  court,  whose  aid 
is  sought  to  enforce  the  estoppel,  discovers 
that  it  is  impossible  to  sustain  it  without,  at 
the  same  time  depriving  Mary  of  her  clear 
legal  rights,  it  finds  itself  without  power  to 
grant  the  aid  sought  for. 

We  think  Mary  did  not  lessen  her  rights 
bv  accepting  a  quit-claim  deed  from  Ann. 
That  occurred  long  after  the  city  had  com- 
pleted its  expenditures  on  the  street,  and  af- 
ter Johnson  and  his  grantees  had  built  upon 
their  lots.  If  Ann  had  conveyed  to  Johnson 
b^  metes  and  bounds  a  part  of  the  ground 
within  the  street,  her  deed  would  have  vested 
him  with  a  title  to  the  undivided  half  of  the 
parcel  so  conveyed ;  the  courts  holding, 
rightly,  that  in  such  a  case,  no  right  of  Mary 
would  be  affected.  But  an  examination  of 
the  cases  will  show  that  conveyances  by  one 
owner  of  an  undivided  interest  are  uphelc^ 
only  so  Car  as  they  do  not  injuriously  affect 
the  rights  of  the  holders  of  the  other,  undi- 
vided shares.  Certainly  an  estopne.  cannot 
accomplish,  what  a  deed  could  not  do. 

It  is  claimed  by  the  city,  that  ereat  incon- 
venience to  the  public,  and  to  tne  dwellers 
on  the  Johnson  lots,  will  be  caused  by  a  judg- 
ment restoring  to  plaintifb  possession  of  the 
ground,  and  that,  tnerefore,  no  such  judgment 
should  be  restored.  This  fact  does  not  con- 
stitute a  defense  to  Mary's  legal  claim.  If 
it  possesses  any  available  merit,  it  could  do 
no  more  than  stpport  an  applioation,  properly 


made,  asking  the  court  to  delay  execution. 
But,  of  course,  in  such  case,  tlie  applicant 
must  offer  to  do,  without  delay,  everything 
that  on  eauitable  principles  ought  to  be  done, 
to  make  lull  amends  to  Mary. 

The  judgment  of  the  district  court  is  re^ 
versed,  and  that  of  the  common  pleas  affirmed. 

[To  appear  in  40  Ohio  St.] 
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oKAnn,  AsnGvxB  v.  fibst  VAnovAi  Banc 

EaTxnrA. 

AaBlOlfMXM^r—AllTB-DATXD  CHBCK— PBXBKMTAnOV. 

(OAio  Supreme  Oourt  ObmmieHon,    April  24,  1S88.) 

L,  A  Co.  made  an  aasignment  for  the  benefit  of 
oredltors,  under  the  insolvent  laws  of  Ohio,  on  Sep- 
tember 26, 187i.  On  September  29. 1874,  Ii.  A  Co.  gave 
their  check  on  the  First  National  Bank  of  Ravenna 
to  H.  A  S.  and  dated  it  back  to  September  22d.  On 
September  29th  the  bank  paid  the  check  with  knowl- 
edge of  the  assisnment  of  L.  A  Co.,  bnt  withoot 
knowledge  that  the  check  had  been  dated  back. 

J^eld:  In  an  action  by  the  assignee  ot  Jm  A  Co.  to 
reoDver  moneys  on  deposit  with  the  bank  at  the  date 
of  the  assignment,  the  knowledge  of  ihe  bank,  tliat 
L.  A  Co.  had  maae  an  assignment  prior  to  the  pre- 
sentation of  the  check,  put  it  upon  inquiry  as  to 
whether  or  not  the  check  had  in  fact  been  given  be- 
fore the  assignment.  And  such  payment  of  the 
check  would  not  be  a  defense  for  the  bank. 

Error  to  the  District  Ck)urt  of  Portage 
County. 

On  July  16,  1874,  Lyons  A  Co.  gave  their 
note  to  Heckman  A  Spencer  for  two  hundred 
and  twenty-five  dollars,  failing  due  Octo- 
ber 13, 1874.  On  the  same  day,  H.  A  S.  sold 
and  endorsed  the  note  to  the  First  National 
Bank  of  Ravenna. 

On  September  16.  1874,  Lyons  A  Co.  de- 
posited their  sight  draft  on  David  T.  Busby, 
of  Baltimore,  for  two  hundred  and  ninety-two 
dollars,  with  the  bank  for  collection,  which 
was  paid  September  thirtieth. 

On  September  twenty-sixth,  Lyons  A  Ca 
made  an  assirament  under  the  insolvent 
laws,  to  plaintiff  in  error. 

On  September  twenty-ninth,  Lyons  A  Ca 
gave  Heckman  &  Spencer  their  check  on  the 
bank  for  two  hundred  and  eighty  dollars.  On 
same  day,  H.  &  S.  presented  the  check  at 
the  bank  and  requested  that  it  be  used  to 
take  up  and  pav  tne  note  of  Lyons  ft  Co.  then 
held  and  owned  by  the  bank,  on  which  Heck- 
man A  Spencer  were  endorsers.  The  bank 
attached  the  check  to  the  note,  and  at  the 
maturity  of  the  note  applied  the  'money  then 
in  the  bank,  realized  from  the  Busbv  collec- 
tion, to  the  pavment  of  the  two  hundred  and 
twenty-five  dollar  note,  and  accounted  to  H. 
A  S.  for  the  balance  of  the  check. 

The  application  of  the  proceeds  of  the  cheek 
was  made  by  the  bank,  with  knowlekge  of 
the  assignment  of  Lyons  A  Co.,  but  witnout 
knowledge  that  the  check  had  been  dated 
back  to  September  twenty-second,  prior  to 
the  assignment. 

McCaulxt,  J. 
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The  action  in  the  common  pleas  was  by 
the  plaintiff,  as  assignee  for  the  benefit  oflhe 
creditors  of  Lyons  ft  Co.,  under  the  insolvent 
laws,  and  was  brought  for  moneys  of  Lyons  & 
Co.  claimed  to  be  on  deposit  with  the  defend- 
ant at  the  time  the  assignment  was  made. 

The  assignment  was  made  September  26, 
1874,  and  the  bank  set  up  as  a  defense,  that 
on  September  twenty-ninth,  it  paid  a  check 

Spven  by  Lyons  &  Co.  to  Heckman  &  Spencer 
or  two  hundred  and  eighty  dollars,  and  that 
the  check  was  dated  September  twenty-second, 
four  davs  prior  to  the  assignment. 

On  the  trial  in  the  common  pleas,  the  jury 
returned  a  general  verdict  for  the  plaintiff, 
and,  by  direction  of  the  court,  found  specially, 
that  on  September  twenty-ninth,  wiien  the 
check  was  presented,  the  bank  had  knowledge 
that  Lyons  &  Co.  had  made  an  assignment  on 
September  twenty-sixth.  It  appears;,  also,  from 
the  evidence  on  the  trinl  in  the  common  pleas, 
that  when  the  check  was  presented  on  Sep- 
tember twenty-ninth,  the  bank  had  a  note 
given  by  Lyons  &  Co.  to  Heckman  &  Spencer, 
and  by  them  endorsed  to  the  bank,  and  that 
when  the  check  of  Lyons  &  Co.  was  presented 
by  Heckman,  it  was  attached  to  the  note  of 
Lyons  A  Co.,  and  on  October  thirteenth,  fol- 
lowing, when  the  note  matured,  an  amount 
of  the  Busby  collection  sufficient  to  pay  the 
note,  was  applied  in  payment  of  it,  and  the 
balance  of  the  two  hundred  and  eighty-dol^ 
lar  check  was  accounted  for  to  HecKman  & 
Spencer. 

Upon  this  state  of  facts  the  bank  makes  two 
claims,  first  that  the  check  was  a  oomplete 
appropriation  and  transfer  of  the  funcU  of 
Lyons  ftCo.  in  the  bank  to  their  credit,  at  the 
date  of  the  check,  and,  second,  that  at  all 
events  the  bank  had  a  lien  upon  the  proceeds 
of  the  Busby  collection,  to  pay  any  indebted- 
ness of  Lyons  &  Co.  to  it. 

It  is  not  necessary  to  consider  just  how  far 
a  check  is  an  appropriation  and  transfer  of 
the  funds  of  the  drawer,  on  deposit  at  the 
giving  of  the  check,  nor  to  consider  how  many 
exceptions  there  may  be  to  this  rule ;  for  in 
this  case,  there  was  no  funds  out  of  which  to 
pay  it  when  it  was  presented,  and  it  was  not 
then  paid,  but  it  was  kept  until  October  thir- 
teenth when  the  note  matured,  and  during 
which  time  the  proceeds  of  the  Busby  collection 
were  received  by  the  bank,  and  this  money 
was  then  applied  to  its  payment. 

The  matter  of  attaching  the  check  to  the 
note  and  holding  it  for  two  weeks  was  not 
ecjuivalent  to  a  payment  of  it,  and  during  the 
time  it  was  so  held,  the  bank  had  full  knowl- 
edge that  Lyons  &  Co.  had  assigned  on  Septem- 
ber twenty-sixth.  The  assignment  was  a 
transfer  of  the  fund  realized  from  the  Busby  col- 
lection, and  assuming  that  the  check  was  also  a 


transfer  of  it  t>ro  tanto  here,  then  the  bank  had 
knowledge  oi  what  purported  to  be  two  trans- 
fers of  the  same  fund.  We  think  it  should 
not  have  recognized  either  transfer  by  paying 
the  money  on  it,  without  first  making  inquiry 
as  to  which  of  them  was  prior,  in  fact. 

As  to  the  bankersUicn;  claimed  by  the  bank. 
After  September  thirtieth,  it  had  the  proceeds 
of  the  Busby  collection,  but  it  had  not  made 
any  advance  on  the  faith  of  that  collection  ; 
it  had  no  interest  in  it  and  having  made  no 
advance  upon  it,  it  had  no  lien  upon  it,  and 
no  right  to  retain  it  to  apply  in  satisfaction 
of  a  note  held  against  the  owners  of  it. 

The  bank  might  have  applied  this  money 
on  any  balance  due  it  on  general  account 
with  Lyons  &  Co.,  3  Parson's  Contracts  262 ; 
Bank  of  Metropolis  v.  New  Efngland  Banifc,  17  Pet. 
174. 

The  bank' having  no  lien  on  the  proceeds 
of  the  Busby  collection,  when  suit  was  brought 
for  that  money  by  the  assignee,  it  could  defend 
against  his  claim,  bv  using  the  note  of  Lyons 
k  Co.  as  a  set-off.  ^his  is  the  onU  way  in 
which  the  bank  could  have  applied  any  part 
of  the  BusbjT  collection  in  payment  of  the 
note,  and  this  was  not  done. 

Judgment  reversed. 

[To  appear  in  40  Ohio  St.] 
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J06SPH  SOVLST  v.  UBXBTT  IMPXOTHIBMT   OCX- 
PART  ft  al. 

Bond— Condition— NoTS—IirDSMinnoATioN. 

{Ohio  Supreme  Court  C&mmiMion,    May  8,  11^.) 

D.  and  others  executed  a  penal  bond  conditioned 
that  they  would  pay  to  the  obligee  any  aura  or  auma, 
which  D.  '*may  owe  to  or  thereafter  become  indebted 
to  the  obllsee,  upon  bond,  biU,  note,  draft,  checic,  ac- 
onnntor  otnerwlae ;"  and  would  indemnify  the  obligee 
and  save  him  harmless  "from  all  loss,  and 
expense,  by  reason  of  said  or  any  indebtedness  in- 
curred by  D."  Subsequently  a  promissory  note  was 
made  and  delivered  to  the  obliffee  for  value  by  a  firm 
of  which  D.  waa  a  member,  and  for  its  use,  and  which 
was  at  its  inception  indorsed  by  D.  in  his  individual 
name. 

Hefd  :  The  note  is  not  within  the  condition  of  the 
bond,  and  the  action  not  maintainable. 

Error  to  the  District  Court  of  Coshocton 
County. 

Plaintiff  in  error  was  one  of  the  original 
defendants.  The  action  was  brought  in  the 
Coshocton  Common  Pleas  on  a  bond  and  two 
promissory  notes.  The  bond  was  executed  on 
the  twenty-third  day  of  October  1876,  to  the 
defendant  in  error  oy  Joseph  Donley,  Hugh 
Heaton.  and  T.  B.Donley,  three  of  the  defend- 
ants.   It  is  as  follows : 

"  Know  all  men  by  these  presents,  that  we 
Joseph  Donlev,  of  the  County  of  Allesheny, 
and  State  of  Pennsylvania;  Hugh  Heaton, 
County  of  Vermillion,  and  State  of  Illinois; 
andT.  B.  Donley,  City  of  Pittsburgh,  County 
of  Allegheny,  and  State  of  Pennsylvania,  are 
held  and  firmly  bound  unto  the  Liberty  Im- 
provement Bank,  of  the  city  of  Pittsburgh,  in 
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the  county  of  Allegheny,  and  state  of  Penn- 

alvania,  in  the  sum  of  18,000,  to  be  paid  to 
e  said  bank,  its  certain  attorney,  succes- 
sors or  aibsigns ;  to  which  payment,  well  and 
truly  to  be  made,  we  do  oind  ourselves,  our 
heirs,  executors  and  administrators,  imd  every 
of  them  jointly  and  severally  firmly  by  these 
presents. 

^Witness  our  hands  and  seals  the  twenty- 
tfiird  day  of  October,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seventy-six. 
The  condition  of  the  above  obligation  is 
such,  that  if  the  above  bounden  Joseph  Donley, 
Hugh  Heaton  and  T.  B.  Donley,  their  heirs, 
executors,  administrators  and  assigns,  do  well 
and  truly  pay  or  cause  to  be  paid  .unto  the 
said  bank,  its  successors  and  assigns,  any  sum 
or  sums  of  money,  which  the  said  Thomas  B. 
Donley  may  owe  to,  or  hereafter  may  become 
indebted  to  the  said  bank,  upon  l>ond,  bill, 
note,  draft,  check,  account  or  otherwise,  and 
shall  indemnify  and  save  harmless  the  said 
bank,  from  all  loss  and  expense  by  reason  of 
said  or  anv  indebtedness  incurred  by  the  said 
Thomas  B.  Donley.  It  is  also  understood, 
that  this  bond  is,  and  shall  be  security  to  the 
firm  of  Donley,  McNabb  &  Co.,  '  Live  Stock 
Brokers'  for  any  sum  or  sums  of  money  the 
said  Thomas  B.  Donley  owes  or  may  owe  the 
said  firm,  without  any  fraud  or  further  delay, 
then  this  obligation  to  be  void,  otherwise  to 
be  and  remain  in  full  force  and  virtue." 

Joseph  Donlxy.    [seal. 
Hugh  Hbaton.     seal.' 
T.  B.  Donley,     [seal.' 
Witness  for  J.  Donley, — F.  M.  Darling. 

«       V  ?B°Dif«V. }  ^^- W.Hambert. 

On  the  twenty-first  day  of  March,  1877,  the 
firm  of  Donley .  McNabb  &  Co.  composed  of 
Thomas  B.  Donley  (one  of  the  obligors)  John 
McNabb  and  George  W.  Humbert,  made'  and 
negotiated  for  value  its  promissory  note  to 
the  said  bank,  the  same  having  been  first  in- 
dorsed in  blank  by  the  members  of  the  firm 
in  their  individual  names  and  also  in  the  firm 
fiame. 

The  note  is  as  follows : 
""  12,000.00.         jPOtebui^A /k,  Maroh  21, 1877. 

Four  months  after  date  we  promise  to  pay 
to  the  order  of  Jphn  McNabb,  ^wo  Thousand 
Dollars  at  Liberty  Improvement  Bank,  Pitts. 
Pf.,' without  defalcation,  value  received. 

DoNLXY,  McNabb  A  Ca'' 

The  following  aro  the  only  endorsements 
t]iere($ii. : 

"John  McNabb,"  **T.  B.  Donley,"  "Gfl#. 
W.  Humbert,'*  <'  Donley,  McNabb  A  Co." 

On  the  twelfth  day  oY  April  1877,  the  said 
firm  made  and  ne«>tiatea  for  value  to  the 
Irntkk  another  note  for  the  sum  of  $1000,  iti  all 
oikcf  lespeeta  similar  td  the  first  note  and 


similarly  indorsed.  After  their  maturity  the 
bank  brought  suit  on  the  bond  and  notes  ayer- 
ring  that  by  reason  of  the  non-payment  of  the 
notes,  a  cause*  of  action  accrued  to  the  bank  on 
the  bond  and  writing  obligatory  against  the 
members  of  the  firm  and  the  obligors  on  the 
bond  to  recover  the  amount  due  on  the  notes. 

To  the  petition,  the  obligor  Joseph  Donley, 
filed  a  general  demurrer,  which  was  overruled. 
Thereupon  he  filed  an  answer  setting  up  sev- 
eral alleged  defenses,  which  it  is  unnecessaiy 
to  state  here ;  and  to  which  the  bank  filed  a 
general  demurrer,  which  was  sustained.  At 
the  April  term  lo78, Judgment  was  rendered 
in  favor  of  the  bank  for  the  amopnt  claimed 
against  Joseph  Donley  and  McNabb,  the  only 
defendants  served  with  procete 

On  error  to  the  district  court  the  judgment 
was  affirmed. 

To  reverse  the  judgment  of  the  district 
court  this  proceeding  is  prosecuted. 

Martin  J. 

The  plaintiff  in  error  claims  that  there  was 
error  in  the  overruling  of  his  demurrer  to 
the  petition.  The  petition  contains  two 
counts,  each  of  which  is  planted  on  the 
bond  and  one  of  the  notes.  The  pa^ 
ties  to  the  notes  respectively  are  the 
same ;  whilst  only  one  of  them  is  an  obligor 
on  the  bond.  The  demurring  defendant  is  an 
obligor,  but  not  a  party  to  the  note.  No  ob- 
jection was  raised  to  the  petition  on  aooount 
of  this  defect.  The  notes  oeing  similarly  ex- 
ecuted and  indorsed  the  disposal  of  either 
count  serves  for  the  other.  The  issue  is  as  to 
the  meaning  of  the  condition.  The  defendant 
in  error  claims  that  because  Thomas  B.  Don 
ley  is  a  member  of  the  firm  of  Donley,  McNabb 
&  Co.  and  as  such  is  bound  for  its  enpue- 
ments,  a  note  of  the  firm  falls  within  we 
terms  of  the  condition ;  and  further,  if  that 
claim  be  untenable^  that  his  indorsement  of 
the  firm  note  at  its  inception  effects  that 
result.  The  condition  is  that  4he  obligors 
Joseph  Donley,  Hugh  Heaton  and  Thomas  & 
Donley,  do  pay  to  the  bank  "any  sum  or 
sums  of  money  which  the  said  !rhomas  B. 
Donley,  may  owe  to  or  heroafter  may  beoome 
indebted  to  the  said  bank  upon  bond,  bilL 
note,  draft,  check,  account  or  otherwise,  ana 
shall  indemnify  and  save  harmless  the  said 
bank  from  all  loss  and  expense  by  reason  cf 
said  or  any  indebtedness  incurrod  by  the  said 
Thomas  B.  Donley."  The  indebtedness  to  be 
paid  is  that  of  Thomas  B.  Donley  to  the  bank. 
It  is  to  be  evidenced  hj  bond^  bil^  Ac  This 
specific  enumeration  is  of  course  restoictivs; 
And  the  general  term,  oAerwUe^  murt  be  held, 
under  the  maxim  deao^,  to  cover  only  such 
evidences  or  forms  of  debt  of  the  mmm  class  ss 
may  accidentally  have  been  omitted. 

The  indemnity  clause  against  **  kss  and  ex- 
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pense  by  reason  of  said  or  any  indebtedness  in- 
carred  bv  said  T.  B.  Donley"  was  obviously 
intendea  to  enlarge  the  measure  of  the  lia- 
bility already  described, — to  stipulate  for  the 
recovery  of  expenses  and  undefined  loss,  in 
addition  to  reimbursement  to  the  amount  of 
the  debt.  It  is  rather  repetitional  than  cop- 
ulative. As  to  the  creditor  and  debtor  feat- 
ures of  the  description,  there  is  no  strained  ef- 
fort. The  statement  is  simple.  The  creditor 
is  the  bank  and  no  one  else.  The  only  deb^r 
named  is  Thomas  B.  Donley.  In  the  condi- 
tion to  pay,  the  debt  is  one  which  he  mi^ht 
then  or  thereafter  owe ;  and  in  the  indemnity 
condition  the  indebtedness  is  one  incurred  or 
to  be  incurred  bv  him.  If  the  intention  were 
to  include  the  debts  of  any  trading  firm  of 
which  he  was  or  might  become  a  member  it 
cQuld  have  been  easily  expressed.  Without 
calling  to  our  aid  or  considering  the  old  rule, 
that  such  a  condition  of  defeasance  is  the  lan- 
guage of  the  obligee,  and  to  be  taken  most 
strongly  against  him,  we  are  fully  satisfied 
that  tne  clear  meaning  of  the  condition  is  to 
give  credit  to  Thomas  B.  Donley  individ- 
ually, and  not  to  a  firm  of  which  he  may  hap- 
pen to  be  a  member. 

The  further  claim  is,  that  bv  reason  of  the 
indorsement  the  debt  became  bis  individually 
within  the  meaning  of  the  guaranty.  The 
indorsement  before  delivery  generally  makes 
the  indorsee  a  maker.  But  here  he  was  al- 
ready a  maker,  and  no  indorsement  was  needed 
to  fix  his  liability  as  such.  Generally,  if  not 
alwavs,  the  only  purpose  to  be  served  by  such 
double  execution,  is  to  dispense  with  the  ne- 
cessity of  proof  of  membership.  As  between 
the  partner  and  his  firm  he  is  surety  for  the 
firm  debt.  And  in  case  of  the  total  insol- 
vencvof  the  firm  and  its  members  a  guarantor 
of  a  firm  debt  would  be  excluded  from  the  as- 
sets of  the  individual  members.  Surely  such 
exclusion  was  not  contemplated  here.  The 
claim  amounts  to  this,  that  the  condition  is 
broad  enough  to  include  a  suretyship  assumed 
by  Thomas  at  his  pleasure.  The  indorsement 
being  merely  formal,  if  the  guaranty  attaches, 
it  is  because  of  its  letter  only.  We  "cannot  re- 
verse the  *  rule  and  allow  the  guarantee  to 
stand  on  the  letter  of  his  contract.  The  guar- 
antor is  surety  merely,  and,  for  his  own  pro- 
tection, may  stand  strictly  within  the  spirit 
of  his  engagement. 

We  are  clearly  of  the  opinion  that  the  in- 
tention of  the  condition  is,  to  require  the  ob- 
ligors to  answer  only  for  the  debts  of  Thomas 
B.  Donley  to  the  bank,  incurred  by  him  in- 
dividually and  for  his  own  benefit.  The  de- 
murrer to  the  petition  should  have  been  sus- 
tained 

Judgment  reversed  and  cause  remanded. 

[To  appear  in  40  Ohio  St.] 


SAHTZ  XT  AL.  V.  BAX». 

JOlifT      LXABIUTT     OF     VXimOBS     OF     iHTOXIOATIIfQ 

IiIQUOBS. 

{Ohio  Supreme  CtouH  C&mmiuion,    May  8,  1S88.) 

In  an  action  by  a  wife,  under  the  aeventb  section  of 
the  act  of  May  1, 1854,  to  provide  against  the  evllB  re- 
sulting from  the 'sale  of  intoxicating  liouors,  aa 
amended  April  18,  lS70,againBt  two  persona  for  injury 
to  her  means  of  support  resulting  from  the  babrtnal 
intoxication  of  her  husband,  caused  by  intoxicating 
liquors  sold  and  furnished  him  by  the  defendants,  ana 
where,  from  the  facts  found,  It  appears  that  the  de- 
fendants each  sold  intoxicating  liquors  to  the  hus- 
band, and  that  they  were  in  no  way  connected  in  bus- 
iness, and  that  neither  of  them  was  in  any  way  inter- 
ested in  the  sales  made  by  the  other ;  out  that  the 
husband  of  the  plaintiff,  during  the  time  in  which  the 
sales  were  made,  was  habitually  intoxicated,  and  that 
the  sales  were  made  by  both  defendants  with  knowl- 
edge of  this  fact,  and  the  sales  thus  made  contributed 
to  keep  up  said  liabit.  Held:  Tliat  the  defendants 
are  jointly  liable. 

Error  to  the  Court  of  Common  Pleas  of 
Hamilton  County.  Reserved  in  the  district 
court. 

Martha  A.  Barnes,  the  wife  of  Abraham  F. 
Barnes,  bmught  an  action  in  the  Court  of 
Common  Pleas  of  Hamilton  County,  against 
John  Rautz  and  Jacob  Westerman,  on  No> 
vember  24,  1872.  In  her  petition  she  alleges 
that  from  about  the  first  aay  of  January,  lw9, 
until  the  commencement  of  the  action,  the 
defendants  sold  intozicatinff  liquors  to  Abra- 
ham F.  Barnes,  her  husbauo,  to  be  drank  on 
the  premises  where  sold,  knowing  at  the 
same  time  that  the  said  Abraham  F.  Barnes 
was  a  person  in  the  habit  of  getting  intoxi- 
cated, and  that  the  liquor  they  so  sold  equally 
contributed  to  make  the  said  Abraham  F. 
Barnes  intoxicated. 

After  verdict,  on  the  suggestion  of  the  court 
the  plaintiff  filed  an  amendment  to  her  peti- 
tion, and  alleged :  That  the  liquors  so  sold, 
contributed  to  make  the  said  Abraham  F. 
Barnes  intoxicated,  and  confirmed,  contrib- 
uted to  and  augmented  said  habit  of  intoxi- 
cation. 

A  verdict  was  returned  for  the  plaintiff  for 
fifteen  hundred  dollars.  A  motion  for  a  new  trial 
was  overruled,  and  a  bill  of  exceptions  taken 
embodying  all  the  evidence.  A  petition  in 
error  was  afterwards  filed  in  the  district  court, 
assigning  among  other  errors  that  the  verdict 
was  not  sustained  by  sufficient  evidence,  and 
was  contrary  to  law. 

The  district  court,  in  1879,  under  the  94th 
section  of  the  first  chapter  of  title  IV  of  the- 
Code  of  Civil  Procedure,  passed  May  14,  1878 
(76  O.  L.  805\  made  and  embodied  in  the 
record  a  final ng  of  the  facte,  and  then  re* 
served  the  case  for  decision  here.  The  find** 
ing  of  the  facts  is  as  follows : 

''  That  from  and  after  the  first  day  of  Jan- 
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uary,  A.  D.  1869,  till  the  twenty-fourth  day 
of  October,  A.  D.  1872,  the  time  of  the  filing  of 
tlia  petition  of  said  Martha  Ann  Barnes,  in  the 
court  below,  each  of  said  plainti£fd  in  error, 
John  Rantz  and  Jacob  Westerman,  kept  a  cof- 
fee-house and  drinking  saloon  in  Hamilton 
County,  Ohio,  said  coflfee-houses  and  drinking 
saloons  being  at  a  distance  of  more  than  a 
mile  from  each  other:  but,  that  at  no  time 
during  the  said  period,  were  the  said  John 
Rantz  and  Jacob  Westerman  partners  in  keep- 
ing either  of  said  coffee-houses  and  drinkine 
saloons,. nor  were  they  in  any  way  connected 
in  business,  nor  was  either  in  any  way  inter- 
ested in  the  coffee-house  and  drinking  saloon 
kept  by  the  other  ;  that  on  several  occasions 
during  said  period,  said  John  Rantz  unlaw- 
fully sold  intoxicating  liquors  to  Abraham  F. 
Barnes,  the  husband  of  said  Martha  Ann 
Barnes,  whereby  he  became  intoxicated,  and 
that  said  Jacob  Westerman,  on  several  other 
occasions  durixig  said  period,  also  sold  intoxi- 
cating liquors  to  said  Abraham  F.  Barnes, 
wherebv  he  became  intoxicated;  but  that  said 
Jacob  Westerman  had  no  knowledge  of  or  con- 
nection with  said  sales  of  intoxicating  liquors 
of  said  John  Rante,  and  that  said  Jojin  Rantz 
had  no  knowledge  of  or  conn^^ction  with  said 
sales  of  intoxicating  liquors  of  said  Jacob 
Westerman ;  and  that  the  sales  of  either  were 
in  no  wise  induced  or  caused  by  the  other  of 
said  plaintiffs  in  error,  and  that  said  John 
Rantz  and  Jacob  Westerman,  in  making  said 
unlawful  saled  of  intoxicating  liquors,  did  not 
in  any  manner  act  in  concert ;  tnat  the  evi- 
dence did  not  show  that  intoxicating  liquors 
sold  by  either  of  said  plaintiffs  in  error,  con- 
tributed to  a  particular  state  of  intoxication 
caused  by  intoxicating  liquor  sold  by  the 
other;  butthatthe  husband  of  said  defendant  in 
error  was  habitually  intoxicalea,  and  that  touf  sales 
ofintoxieaHrm  liquors  made  by  plaintiff  in  error 
were  with  knowledge  of  this  fact,  and  contributed 
to  keep  up  said  habit;  that  said  John  Rantz 
when  remonstrated  with  by  the  defendant  in 
error  in  regard  tosellingii^uor  toher  husband, 
spoke  to  her  harshly  and  indecently,  and  did 
not  desist  from  selling;  but  of  this  Jacob 
Westerman  had  no  knowledge,  and  he  had  in 
no  way  caused  or  induced  such  conduct." 

McCaulby,  J. 

Counsel  op  both  sides  argue  and  submit 
thia  case  on  the  facts  found  by  the  district* 
court:  The  part  of  the  facts,  upon  whicbthe  lia- 
bility of  the  defendants  is  supposed  to  turn,  is 
"that  the  husband  of  said  defendant  in  error 
was  habitually  intoxicated,  and  that  said  sales 
ol  intoxicating  liquors  made  by  plaintiff  in 
error,  were  with  knowledge  of  this  fact,  and 
contributed  to  keep  up  said  habit." 

•The  seyenth  section  of  the  act  of  May  1, 


1854,  as  amended  April  18,  1870,  (67  0.  L., 
102),  provides,  "  that  a  wife  *  *  *  who 
shall  be  injured  ^  4e  :ie  i^  means  of 
support,  ♦  ♦  ♦  in  consequence  of  the 
intoxication,  habitual  or  otherwise,  of  jiny 
person,  shall  have  a  right  of  action,  in  her 
own  name,  severally  or  jointly,  against  any 
person  or  persons,  who  shall^  by  selling  or 
giving  intoxicating  liquors,  have  caused  the 
intoxication  in  whole  or  in  part.'' ' 

The  intoxication  mentioned  in  the  statute 
is  ''habitual,  or  otherwise,"  so  that  whoever, 
by  selling  intoxicating  liquors,  causes  ha- 
bitual intoxication,  does  just  what  the  statute 
{)rovides  sViall  make  him  liable.  The  statute 
urther  provides,  that  the  person  injured  shall 
have  a  right  of  action,  severally  or  jointly, 
against  the  person  or  persons,  who,  by  selling, 
have  causea  the  intoxication,  that  is,  the 
habitual  intoxication,  in  whole  or  in  part. 

The  facts  found  show  that  the  husband  of 
the  plaintiff  was  habitually  intoxicated;  that 
the  sales  of  intoxicating  liquors  to  him,  by  the 
defendants,  were  with  knowledge  of  this  fact, 
and  contributed  to  keep  up  said  habit.  This 
is  equivalent  to  saying  that  the  defendants, 
by  the  sales  of  liquors  to  the  husband,  con- 
tributed to  keep  him  in  a  condition  ol  ha- 
bitual intoxication.  All  persons  who  so  con- 
tribute are,  under  this  statute,  jointly  and 
severally  liable. 

Counsel  for  plaintiffs  in  error  urge  that  the 
question  determined  in  Kirchner  v.  MyerSj  35 
0.  S.  R.  86,  is  decisive  of  this  case. 

The  question  in  that  case  was,  whether, 
after  the  plaintiff  had  offered  evidence  tend- 
ing to  prove  that  for  three  years  the  defend- 
ants continuously  sold  to  Myers  intoxicating 
liquors,  upon  which  he  fre<]^uently  became 
intoxicated,  the  defendants  might  prove  that 
during  the  same  time,  he  became  intoxicated 
by  liauors  he  purchased  of  other  persona.  It 
was  there  hela  that  such  evidence  on  the  part 
of  the  defendants  was  proper,  for  the  reason, 
says  Judge  Okey  in  his  opinion,  "that  it 
would  have  been*for  the  jury  to  say  whether 
the  sales  at  other  saloons  had  simply  oontrib- 
uted  to  or  increased  the  intoxication  produced 
by  liquors  sold  by  the  defendants  toIow^  in 
which  case  the  evidence  could  not  have  aided 
them ;  or  whether  in  fact  the  liquors  procared 
of  persons  other  than  the  defendants  caused 
independent  intoxications,  to  which  the 
defendants  below  did  not  contribute,  in  which 
case  the  evidence  should  have  been  conaidered 
in  their  favor."  This  reasoning  supports  the 
liability  of  the  defendants  below  in  thia  case, 
Upon  the  facts  found,  that  they  by  their  sales 
contributed  to  keep  up  the  habituid  intoxi- 
cation  of  the  plaintiff's  husband. 

Judgment  affirmed. 

[To  appear  in  40  Ohio  St.] 
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FOB  ATTOBVST-OSVBSAL. 

WbUe  the  Law  Journal  is  in  no  sense  a 
political  journal,  yet  with  its  intimate  ac- 
quaintance with  the  bar  of  the  state^  it  may, 
with  great  propriety,  as  we  believe,  offer  sug- 
gestions as  to  what  candidates  presented  by 
either  party  would  be  moetx  acceptable  to  the 
lawyers  of  the  state ;  and  we  might  add,  that 
the  attorneys  are  the  proper  judges  of  the 
ability  and  fitness  of  candidates  for  this  office. 
In  this  connection  we  desire  to  mention  the 
deserved  popularity  of  the  Hon.  Dan  Bab^t,  Jr., 
of  Crestline,  and  to  say  that  he  possesses,  in 
an  eminent  degree,  the  qualifications  requi- 
site to  9  proper  discharge  of  the  duties  of  the 
office,  and  that  the  Republican  convention 
in  honoring  him  with  the  nomination,  would 
honor  the  party  as  well.  In  point  of  wealth, 
legal  and  scholarly  attainments,  sterling  hon- 
esty, professional  standing  and  social  qualities, 
Mr.  Babst  ia  second  to  none  who  could  be 
named  for  the  place. 

Presuming  that  the  Democratic  convention 
will  require  a  dark  horse  to  carry  off  the  same 
honor  on  the  twentieth  prox.,  we  would  sug- 
gest the  Hon.  T.  E.  Powell,  of  Delaware,  than 
whom  no  better  lawyer  or  more  popular  gen- 
tleman can  be  found.  We  do  not  know  that 
Mr.  Powell's  name  has  yet  been  mentioned 
in  this  connection,  but  believe  he  would  ac- 
cept if  nominated.  It  will  probably  be  con- 
ceded th(it  no  democrat'  in  the  state  could 
poll  a  larger  vote  than  Col.  Powell,  and  if  Mr. 
Babst  is  nominated,  the  selection  of  Col.  Pow- 
ell would  become  a  necessity  to  counter-act 
the  extreme  popularity  of  the  former.  In 
any  event  each  convention  will  be  careful  to 
nominate  a  lawyer^  and  the  above  named  oc- 
cupy no  doubtfal  position  so  far  as  that  is 
concerned. 


»• » 


TBI  JIFDtOXABT. 

Pursuant  to  call  of  the  Chairman,  Qeneral 
G.  H.  Qrosvenor,  the  Executive  Committee  of 
the  State  Bar  Association  met  at  the  Neil 
House  on  the  evening  of  May  24th. ,  There  were 
present  Gtoiieral  (/.  H.  Grosvenor,  Athens;  P.  C. 


Smith,  Circle ville ;  A.  W.  Train,  Zanesville ;  F. 
C.  Dougherty,  Kenton ;  John  W.  Herron,  Cin- 
cinnati; Justin  H.  Tyler,  Napoleon ;  R.  A.  Har- 
rison and  J.  T.  Holmes,  Columbus.  Those 
absent  were  B.  D.  Marshall,  Dayton ;  W.  H. 
Dpson,  Akron;  C.  H.  McElroy,  Delaware; 
Rush  Taggart,  Salem,  and  John  McCauley, 
Tiffin.  Attorneys  not  members  of  the  com- 
mittee took  part  in  the  proceedings. 

Communications  and  letters  were  read  from 
absent  members  of  the  committee,  including 
Judges  McCatiley  and  Upson  and  R.  D.  Mar- 
shall. 

Mr.  Herron  offered  a  resolution,  which  was 

adopted,  requesting  President  R.  A.  Harrison 
to  deliver  an  address  on  the  life  and  services 
of  the  late  Chief  Justice  W.  White  at  .the 
next  annual  meeting,  which  will  be  held  in 
Columbus,  December  26  and  ^7, 1883,  and  ex- 
ercise his  own  judgment  in  niaking  it  a  part 
of  his  annual  address  or  a  separate  address. 

Mr.  Harrison  offered  a  resolution,  which 
was  adopted,  that  the  chairman  of  the  com- 
mittee be  requested  to  address  a  note  to  such 
members  of  the  bar  of  the  state  as  he  may  se- 
lect to  furnish  to  the  association  papers  con- 
cerning the  early  judges  and  m^bers  of  the 
bar  of  Ohio,  and  the  early  practice  and  ad- 
ministration of  law  therein,  to  be  read  at  jthe 
next  annual  meeting  and  published  with  the 
proceedings  thereof. 

On  motion  of  Mr.  Harrison  it  was  resolved 
that  Hon.  Aaron  F.  Perry  be  requested  to  de- 
liver an  address  on  the  life  and  iservices  of  the 
late  Hon.  Thomas  Ewing  at  the  next  annual 
meeting. 

On  motion  of  Mr.  Herron,  it  was  resolved 
that  a  committee  of  two  persons,  one  of  each 
political  party,  be.  appointed  in  each  county 
of  the  state  to  aid  the  executive  committee 
in  securing  the  adoption  of  the  pending  ju- 
dicial constitutional  amendment.  The  fol- 
lowing are  the  names  of  those  appointed 
under  the  resolution : 

Hamilton  County,  Otway  J.  Cosgrove  and 
T.  D.  MacNeale ;  Montgomery,  L.  B.  Ounckle 
and  J.  A.  McMabon  ;  Butler,  J.  C.  Mcltemv 
and  Thomas  Millikin ;  Preble,  J.  V.  Campbell 
and  Mr.  Bisher ;  Darke,  C.  N.  Anderson  and 
Riley  Knox ;  Shelby.  Colonel  iWilson  and  Col- 
onel Marshall;  Auglaize,  Fred.  LAvton  and 
T.  W.  Brotherton ;  Allen,  Walter  Richie  and 
Mr.  Mead ;  Mercer,  A.  D.  Marsh  and  C.  Mauk ; 
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Vanwert,  I.  N.  Alexander  and  O.  M.  Salts- 

faber ;  Paulding,  Thomas  Holland  and  F.  B. 
>eWitt ;  Defiance,  S.  T.  Sutphen  and  L.  B. 
Peasley;  Williams,  Charles  F.  Bentlev  and 
Thomas  Emery;  Putnam,  David  I.  Brown 
and  J.  L.  H.  Long;  Fulton,  W.  H.  Handy 
and  W.  W.  Tovelle;  Henry,  J.  M.  Haag  and 
W.  Stephenson ;  Ross,  J.  C.  Entrekin  and  L. 
T.  Neaf ;  Fayette,  Charles  Palmer  and  Mills 
Gardner ;  Highland,  J.  J.  Pugsley  and  Ulrick 
Sloan ;  Pickaway,  A.  G.  Bolin  and  Mr.  Wal- 
ters; Madison,  J.  F.  Locke  and  George  Lin- 
coln ;  Franklin,  M.  A.  Daugherty  and  Henry 
C.  Taylor;  Adams,  David  Thomas  and  Mr. 
Wells;  Brown,  W.  Walter  McKnight  and 
David  Tarbell ;  Clermont,  Thomas  Griffin  and 
G.  W.  Hulic ;  Ashland,  A.  L.  Curtis  and  Rob- 
ert Campbell;  Coshocton,  Colonel  E.  W. 
James  and  G.  H.  Bargar ;  Delaware,  General 
J.  S.  Jones  and  T.  E.  rowell ;  Holmes,  John 
Huston  and  li.  R.  Critchfield;  Knox,  A.  R. 
Mclntire  and  Frank  Moore ;  Licking,  Colonel 
C.  H.  Kibler  and  Judge  Charles  FoUett ;  Mor- 
row, L.  K.  Powell  and  Judee  Jabez  Dickey ; 
Richland,  Neal  Layman  ana  Judge  John  W. 
Jenner ;  Wayne,  M.  L.  Smizer  and  John  Mo- 
Sweeney,  Jr.  ;  Athens,  C.  S.  Welch  and  L.  M. 
Jewett ;  Fairfield,  J.  M.  Shelenbarger  and  H. 
C.  Drinkle ;  Hockinff,  L.  J.  Burffess  and  Oli- 
ver Wright;  Meigs,  C.  F.  Russell  and  John  F. 
Giles ;  Gallia,  Cbauncy  Holcomb  and  D.  B. 
Hebbard;  Vinton,  J.  M.  McGillivoray  and 
Henry  Coultrap ;  Washington,  A.  D.  FoUett 
and  William  B.  Loomis  j  Perry,  J.  C.  Huff- 
man and  J.  W.  Free :  Scioto,  J.  W.  Bannonr 
and  W.  A.  Hutchins ;  Jackson,  C.  A.  Atkin- 
son and  Mr.  Aleshire ;  Pike,  Mr.  James  and 
John  W.  Washburn ;  Lawrence,  General  W. 
H.  Enoche  and  E.  Dean;  Muskingum,  G.  D. 
Munson  and  F.  H.  Southard;  Harrison,  J.  M. 
Estep  and  D.  Cunningham ;  Jefferson,  J.  H. 
S.  Trainor  and  W.  P.  Hays ;  Tuscarawas,  Mr. 
Barnhill  and  A.  W.  Patrick ;  Belmont,  W.  S. 
Kennon  and  R.  E.  Chambers ;  Guerne^,  J.  C. 
Steele  and  E.  Mathews;  Monroe,  J.  W.  Doh- 
erty  and  Senator  Pearson ;  Logan,  James  Eer- 
nan  and  John  H.  Price ;  Haidin,  A.  B.  John- 
son and  L.  M.  Strong ;  Crawford,  S.  R.  Harris 
and  E.  B.  Finlev  ;  Seneca,  N.  L.  Brewer  and 
G.  E.  Seeney ;  l)nion,  J.  L.  Porter  and  C.  N. 
Kenton ;  Marion,  W.  Z.  Davis  and  C.  H.  Nor- 
rls ;  Wyandot,  D.  D.  Hare  and  J.  D.  Sears ; 
Hancock,  Colonel  J.  A.  Bope  and  A.  Black- 
ford ;  Wood,  Frank  Baldwin  and  J.  R.  Swigart. 

The  appointments  for  the  Fourth  and  Ninth 
Judicial  Districts  were  not  made  for  want  of 
sufficient  information,  the  members  being 
absent.  Noble  county,  of  the  Eighth,  is  also 
out.    These  names  will  be  published  soon. 

On  motion  of  P.  C.  Smith,  the  chairman 


and  secretary  of  the  committee  were  author- 
ized to  fill  vacancies  in  case  of  decliuation  to 
serve.  On  motion  of  Mr.  Smith  it  was  ordered 
that  a  copy  of  these  proceedings  be  furnished 
the  Ohio  Law  Journal  for  publication. 

The  committee  adjourned,  subject  to  call  of 
the  chairman. 

Reported  GaiSeg. 

BVTUB  T.  OOMMISnOVBBS  OF  KAXILTOV  OOVITt! 

ExEMFnoN— Taxation— Rbturn  in  Wbono  Ooumr. 

(0M6  Supreme  Omrt,    May  15, 188S.)* 

Under  See.  108S  R.  S.  the  power  gimnted  to  the  aa- 
ditor  and  oomminioiierB,  in  addition  to  thatoontered 
by  the.  act  of  January  16. 1S78,  (70  Ohio  Ij.  10)  as  con- 
■traed  in  State  v.  Comminioneni,  81  Ohio  State  iTl,  It 
limited  to  cMOfl  where  property  exempt  from  ttxaHoo 
has  been  charged  with  taxea,  and  does  not  extend  to 
CMOfl  where  taxes  have  been  paid  npon  property  nib- 
ject  to  taxation,  but  returned  in  the  wrong  ooanty. 

.  Motion  for  leave  to  file  petition  in  error  to 
the  District  Court  of  Hamilton  County. 

In  1873,  Joseph  C.  Butler  died,  testate,  in 
Hamilton  County.  Executors  were  quali- 
fied and  continued  in  ofiioe  until  1879, 
when  plainti£f  was  apj^inted  administrator 
debanU  rum  with  the  will  annexed.  In  1880 
plainti£f  was  notified  by  an  employe  of  the 
auditor  of  the  county,  tnat  the  executors  had 
figtiled,  for  the  five  preceding  years,  to  return 
the  bonds  and  money  belonging  to  the  estate 
for  taxation,  and  that  the  auditor  had  charged 
the  estate  with  113,848  the  tax  upon  such 
bonds  and  money  for  the  period  aforesaid. 
Being  pressed  for  payment  and  threatened 
with  a  penalty,  he  paid  to  the  treasurer  of 
the  counjby  the  amount  so  charged  against 
the  estate,  and  '^  afterwards  learned,  that  the 
executors  during  the  period  aforesaid,  resided 
out  of  Hamilton  county  and  were  not  bound 
to  return  said  property  for  taxation  in  said 
county."  He  thereupon  applied  to  the  an- 
ditor  to  refund  the  amount ;  was  referred  to 
the  commissioners,  where  he  filed  his  appli- 
cation for  repayment.  The  commissioners 
deciding  against  him,  and  he  appealed  to  the 
court  ofoommon  pleas.  In  that  court  be  filed 
a  petition  setting  forth  the  above  facts,  to 
which  a  demurrer  was  sustained.  The  die- 
trict  court  ^rmed  the  judgment  of  the 
court  of  common  pleas,  and  he  now  files* 
motion  for  leave  to  file  a«petition  in  error  in 
this  court,  to  re^ierse  the  judgment  of  the 
district  court. 

Mallon  A  Co£fey  for  the  motion. 

0.  J.  Coegrave  contra. 

By  ths  Coubt. 

In  Slate  v.  Oommisrionere^  31  Ohio  St.  271,  an 
efifort  was  made  to  require  the  oommissionen 
to  order  the  auditor  to  draw  his  warrant  in 
fayor  of  the  relators,  for  taxes  paid  by  them 
upon  property,  which,  as  a  pure  public  chari- 
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tv,  was  exempt  from  taxation.  This  court 
then  held,  that  the  statute  of  1878,  pnwiding 
for  the  correction  of  errors  by  the  auditor 
and  commissioners,  (70  Ohio  L.  10. 11.)  did 
pot  authorize  the  commissioners  to  make 
such  order,  except  where  the  error  was  cler- 
ical merely,  and  did  not  cover  a  case  of  taxes 
paid  upon  exempt  property. 

The  act  referred  to  was  changed  in  the 
Revised  Statutes,  §1038,  by  adding  the  words, 
''or  when  property  exempt  from  taxation, 
has  been  charged  with  tax,  or  in  the  amount 
of  such  taxes  or  assessments." 

The  claim  of  plaintiff  is  not  that  the  prop- 
erty of  the  estate  was  exempt  from  taxation, 
but  that  the  executors,  not  residing  in  Ham- 
ilton county,  were  not  compelled  to  return 
it  for  taxation  in  that  county.  The  change 
in  the  statute  was  for  the  purpose  of  enabling 
the  commissioners  to  order  the  repayment  of 
taxes  erroneously  collected  upon  property 
embraced  in  Sec.  2732  R.  8.  ana  similar  pro- 
visions, as  exempt  from,  taxation ;  and  does 
not  cover  a  case  like  the  one  at  bar,  where 
the  property  is  subject  to  taxation  but  re- 
turned or  charged  in  the  wrong  county. 

Motion  overruled. 

[To  appear  in  39  Ohio  St.] 
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BATBi  T.  B.  ft  0.  B.  B.  00. 
RnkkOYAJ.  TO  CzBouiT  Ck>UBT— Bond— Waxvar— Rs- 

FUBAIi. 

( Ohio  Sttpreme  C&urt.    May  16, 1888.) 

1.  The  third  clause  of  section  689  of  the  Beyiaed 
Statutes  of  the  United  States,  Is  not  repealed  by  the 
Aot  of  Gonsress  of  March  8, 1876.  entitled  "  An  act  to 
determine  the  J  urisdiotlon  of  oirouit  courts  of  the 
United  States,  and  to  regulate  the  removal  of  causes 
from  State  courts,  and  for  other  purposes." 

2.  AMtition,  in  accordance  with  tnat  clause  of  sec- 
tion 689  for  the  removal  of  asuit  to  the  circuit  court,  on 
the  ground  of  prejudice  and  local  influence,may  be  filed 
at  any  time  before  the  trial  or  final  hearing,  in  the 
state  court. 

8.  The  objection  that  no  evidence  is  given  that  the 
sureties  on  thtf  bond  filed  with  the  petition  are  good 
and  sufficient,  is  waived  if  not*  made  at  the  time  of 
the  application  for  removal. 

4.  Where  the  condition  of  the  bond  which  is  offered 
doee  not  provide  for  the  payment  of  all  costs  that 
may  be  a^4irded  by  the  oirouit  court,  if  said  court 
shail  hold  that  tne  suit  was  wronsfully  or  im- 
properly removed  thereto,  the  bond  Is  insufficient, 
and  the  petition  for  removal  is  properly  refused. 

Error  to  the  District  Court  of  Licking 
County. 

On  the  twenty-ninth  day  of  June,  1875,  the 

glaintift  Geor;;<'  Bates,  brought  suit  in  the 
curt  or  Common  Pleas  of  Licking  County 
against  the  defendant  The  Baltimore  and  Ohio 
Railroad  Company,  to  recover  damages  for 
personal  injuries  sustained  by  reason  of  the 
negligence  of  a  servant  of  the  defendant. 

To  the  i)lainti£f 's  petition,  the  defendant,  on 
the  twentieth  day  of  September,  1875,  filed  a 
general  dcrmurrer,  which  was  sustained  by  the 
court  at  its  September  term,  1876;    Xt  its 


February  term,  1877,  no  amendment  to  the 
petition  having  been  made,  the  court  dis- 
missed the  action,  and  rendered  judgment  in 
favor  of  the  defendant.  To  reverse  this  judg- 
ment the  defendant  on  the  seventeenth  day 
of  April,  1877,  filed  his  petition  in  error  in 
the  District  Court  of  Licking  County,  by 
which  court,  at  its  June  term,  1877,  the  judg- 
ment was  reversed,  and  the  cause  remand^ 
to  the  court  of  common  pleas. 

Before  anv  further  proceedings  were  had  in 
the  court  of  common  pleas,  and  on  the  first 
day  of  December,  1877,.  the  defendant  filed 
therein  a  petition  for  tne  removal  of  the  suit 
into  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Ohio,  in  pursuance 
of  the  provisions  of  the  act  of  congress  ap- 

6 roved  June  22, 1874.  Revised  Statutes  of  the 
nited  States,  section  639.  The  petition  set 
forth  that  the  plaintiff  was  a  citizen  of  Ohio, 
and  the  defendant  a  citizen  of  Mar  viand ;  that 
there  was  a  controversy  in  the  action  between 
a  citizen  of  Ohio  and  a  citizen,  of  Maryland : 
that  the  amount  claimed  was  five  thousana 
dollars;  that  the  suit  had  not  been  finally 
tried,  but  was  then  pending  for  trial  in  the 
court  of  common  pleas ;  that  the  petitioner 
had  made  and  filed  therewith  the  affidavit  re- 
quired by  said  act  of  congress  and  said  section 
thereof ;  that  the  petitioner  was  ready  and 
willing  to  give  such  good  and  sufficient  secur- 
ity, as  the  court  might  direct,  for  petitioners 
doing  all  acts  and  things  required  to  be  done 
by  the  provisions  of  law  upon  the  removal  of 
a  suit  into  the  United  States  Court ;  and  that 
the  petitioner  offered  therewith  its  bond,  exe- 
cuted by  it  under  its  corporate  seal,  and  by 
Walter  C.  Quincy  and  Charles  H.  Eibler  as 
sureties,  conditioned  as  stated  in  the  petition. 
The  prayer  of  the  petition  was  that  the  bond 
might  be  accepted  as  good  and  sufficient  surety 
accoidinK  to  the  provisions  of  law ;  that  the 
suit  mignt  be  removed  into  the  next  Circuit 
Court  of  the  United  States  to  be  held  in  the 
Southern  District  of  Ohio,  and  that  no  further 
proceedings  might  be  had  in  the  case.  The 
affidavit  referred  to  in  the  petition  was  the 
affidavit  of  John  W.  Garrett,  president  of  the 
railroad  company,  showing  the  citizenship  of 
the  parties,  as  alleged  in  the  petition,  and 
that  ne  had  reason  to  believe  and  did  believe, 
that  from  prejudice  and  local  influence,  the 
defendant  in  the  action  would  not  be  able  to 
obtain  justice  in  said  court,  and  therefore 
made  application  for  removal. 

The  condition  of  the  bond  referred  to  in  the 
petition,  and  filed  therewith,  was  in  the  fol- 
lowing words : 

^'  Provided,  however,  and  these  presents  are 
upon  this  express  condition^  that,  whereas, 
the  Baltimore  and  Ohio  Railroad  Company 
aforesaid,  has  filed  its  petition  in  the  Court  of 
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Common  Pleas,  of  Licking  County,  Ohio,  for 
the  removal  into  the  next  Circuit  Court  of  the 
United  States,  to  be  held  in  the  Southern  Dis- 
trict of  Ohio,  in  the  Sixth  Circuit,  of  a  cause 
now  pending  in  the  ^said  court  of  common 
pleas,  wherein  the  said  Oeorge  Bates  is  plaint- 
iff, and  the  said  Baltimore  and  Ohio  Railroad 
Company  is  defendant,  pursuant  to  the  pro- 
visions of  section  639  (chapter  7,  title  13,)  of 
the  Revised  Statutes  of  tne  United  States, 
page  113.  Now  therefore,  if  the  said  Balti- 
more and  Ohio  Railroad  Company  shall  enter 
In  said  Circuit  Court,  of  the  United  States,  for 
the  Southern  District  of  Ohio,  on  the  first  day 
of  its  next  session,  copies  of  all  process  against 
the  said  Baltimore  and  Ohio  Kailroad  Com- 
pany, and  of  all  pleadings,  depositions,  testi- 
timony  and  other  proceedings  in  said  cause, 
then  tnis  obligation  shall  be  void,  otherwise 
to  be  and  remain  in  full  force  and  virtue." 

On  the  twenty-second  day  of  December  1877, 
at  the  October  term,  the  court  upon  hearing 
the  petition  found  that  the  defendant  haa 
then  no  right  to  have  said  cause  removed  to 
the  Circuit  Court  of  the  United  States,  and 
ordered  the  apolication  for  removal  to  be,  and 
the  same  was  clismissed,  'to  which  the  defend- 
ant excepted. 

The  defendant  afterwards  filed  an  answer 
to  the  plaintiff's  petition,  to  which  the  plaint- 
iff filea  a  reply^  and  upon  the  issues  thus  made 
the  case  was  tried,  at  the  January  term,  1878. 
The  jury  returned  a  verdict  for  the  plaintiff, 
and  the  court  rendered  judgment  thereon  in 
his  favor. 

The  defendant  then  filed  a  petition  in  error 
in  the  District  Court  of  Licxing  County,  to 
reverse  said  judgment,  and  it  was  by  tnat 
court  reversed  on  the  ground  that  the  court 
of  common  pleas  *'  errra  in  overruling  and 
denving  the  petition  and  motion  of  said  rail- 
road company,  to  remove  said  action  for  trial 
to  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  Ohio." 

This  proceeding  is  prosecuted  to  reverse 
the  judgment  of  the  district  court. 

Upson,  J. 

The  plaintiff  claims  that  the  court  of  com- 
mon pleas  properly  overruled,  and  denied,  the 
defendant's  petition  for  the  removal  of  the 
suit  to  the  Circuit  Court  of  the  United  States, 
upon  the  following  grounds: 

1.  That  the  petition  was  not  filed  in  the 
state  court  within  the  time  required  by  law. 

2.  That  no  testimony  was  given  in  that 
court  to  show  that  the  sureties  offered  were 
good  and  sufficient,  and 

3.  That  the  condition  of  the  bond  filed  with 
the  petition  is  not  in  accordance  with  the  law. 

In  order  to  determine  whether  these  objec- 

ions  to  the  removal  of  the    suit  are  well 

founded,  it  is  necessary  to  examine  the  acts  of 


congress  which  provide  for  the  removal  of 
causes  from  the  state  courts.  Section  639  of 
the  Revised  Statutes  of  the  United  States,  in 
its  first  clause,  provides  that  a  suit  against  an 
alien,  or  by  a  citizen  of  the  state  wherein  it  is 
brought,  against  a  citizen  of  another  state, 
may  be  removed  on  petition  of  the  defendant, 
filed  at  the  time  of  entering  his  appearance 
in  the  state  court. 

In  its  second  clause  said  section  provides 
that  when  a  suit  is  against  an  alien  and  a  cit- 
izen of  the  state  wherein  it  is  brousrht,  or  is 
by  a  citizen  of  such  state  i^ainst  a  citizen  of 
the  same  and  a  citizen  of  another  state,  it 
may  be  so  removed,  as  against  said  alien  or 
citizen  of  another  state,  upon  the  petition  of 
such  defendant,  filed  at  any  time  before  the 
trial  or  final  hearing  of  the  cause,  if  ao  far  as 
it  relates  to  him,  it  is  brought  for  the  purpose 
of  restraining,  or  enjoining  him.  or  is  a  sail 
in  which  there  can  be  a  nnal  determination 
of  the  controversy,  so  far  as  concerns  him, 
without  the  presence  of  the  other  defendants 
as  parties  in  the  cause. 

The  third  clause  of  said  section  is  as  fol- 
lows :  "  When  a  suit  is  between  a  citizen  of 
the  state  in  which  it  is  brought,  and  a  citizen 
of  another  state,  it  may  be  so  removed  on  the 
petition  of  the  latter,  whether  he  be  plaintiff 
or  defendant,  filed  at  any  time  before  the  trial 
or  final  hearing  of  the  suit,  if  before  or  at  the 
time  of  filing  said  petition  he  makes  and  files 
in  said  state  court  an  affidavit  stating  that  he 
has|  reason  to  believe,  and  does  believe,  that 
from  prejudice  or  local  influence  he  will  not 
be  able  to  obtain  justice  in  such  state  onirt.'' 

Section  ^9  then  provides  as  follows:  ''In  or- 
der to  such  removal  the  petitioner  in  the  cases 
aforesaid  must,  at  the  time  of  filing  his  neti- 
tion  therefor,  offer  in  said  state  court,  gooa  and 
sufiicient  surety  for  his  entering  in  such  ci^ 
cuit  court,  on  the  first  day  of  its  se^ion,  copies 
of  said  process  against  him,  and  of  all  plead- 
ings  depositions,  testimony  and  other  proceed- 
ings in  the  cause,  or,  in  said  cases  where  a 
citizen  of  the  state  in  which  the  suit  is 
brought  is  a  defendant,  copies  of  all  procesB, 
pleaain|^  depositions,  testimony  ana  other 
proceedings  in  the  cause  concerning  or  affect- 
ing the  petitioner,  and  also  for  his  then  ap- 
pearing, and  entering  special  bail  in  the  cause, 
if  special  bail  was  originally  requisite 
therein." 

In  1875,congresspas8ed  the  act  entitled  **  an 

act  to  determine  the  jurisdiction  of  the  Ci^ 
cuit  Courts  of  the  United  States,  and  to  regu- 
late the  removal  of  causes  from  state  courts, 
and  for  other  purposes."  United  States  Stat- 
utes at  Large  Vol.  18  p.  470.  This  act  does 
not  specific^y  repeal  any  previous  act,  bat 
has  the  genend  provision,  *'  That  all  acts  and 
parts  of  acts,  in  conflict  with  the  provisions 
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of  this  act,  are  hereby  repealed."  And  the 
plaintiff  insists  that  the  third  clause  of  sec- 
tion 639  is  thereby  repealed,  and  that  the  suit 
could  only  be  removed  on  a  petition  filed  in 
the  state  court,  ''before,  or  at  the  term  at 
which  said  cause  could  be  first  tried,  and  be- 
fore the  trial  thereof,"  as  provided  in  the  act  of 
1875.  ^  This  act  was  intended  by  congress  as 
a  revision  of  many  previous  acts  upon  the 
same  subject,  and  there  has  been  mucn  differ- 
ence of  opinion  in  the  federal  courts  as  to  the 
extent  to  which  it  is  a  substitute  for  those 
acts,  or  parts  thereof,  but  its  effect  in  relation 
to  the  first,  second  and  third  clauses  of  section 
639  has  been  conclusively  determined  by  the 
Supreme  Court  of  the  United  States,  in  the 
case  of  King  v.  ComeU,  106  U.  S.  395,  it 
was  decided  that  the  first  and  second  clauses 
of  that  section  were  in  conflict  with  the  act 
of  1875,  and  were  therefore  repealed.  In  the 
case  of  the  American  Bible  Society  v.  Gnove,  101 
U.  S.  610,  it  was  held  that  the  act  of  1875  has 
not  changed  the  third  clause  of  section  639, 
and  that  removals  on  account  of  ''  prejudice 
or  local  influence  "still  depend  on  that  section. 
The  provision  that  a  petition  for  removal  on 
that  ground  mav  be  filed  at  any  time  before 
the  trial  or  final  hearing  of  the  cause,  must 
therefore  be  regarded  as  still  in  force,  and  ib 
this  case  the  petition  was  filed  before  the  final 
trial. 

In  reference  to  the  objection  to  the  accept- 
ance of  the  bond  for  the  reason  that  no  evi- 
dence was  given  that  the  sureties  thereon 
were  good  and  sufficient,  it  is  enough  to  say 
that  the  decisions  are  nearly,  if  not  quite, 
uniform  that  this  objection  is  waived  if  not 
made  in  theatate  court,  at  the  time  of  the  ap- 
plication for  removal.  It  does  not  appear  that 
the  plaintiff  required  such  proof,  ana  we  hold 
that  the  action  of  the  court  of  common  pleas 
could  not  be  sustained  on  that  ground. 

The  most  serious  question  in  the  case  is  in 
reference  to  the  bond  ofifered  by  the  defendant. 
The  petition  expressly  states  that  the  appli- 
cation for  removal  is  made  in  pursuance  of  the 
provisions  of  section  639,  and  upon  exam- 
ining the  bond  filed  with  the  petition  it  will 
be  found  that,  its  condition  is  in  accordance 
with  the  requirements  of  that  section,  but  is 
substantiallv  different  from  that  required  by 
the  act  of  1875,  in  severid  important  partic- 
ulars but  especially  in  omitting  the  provision 
*'  for  paving  all  costs  that  may  by  awarded  by 
the  saia  circuit  court,  if  said  court  shall  hold 
that  such  suit  was  wrongfully,  or  improperly, 
removed  thereto."  It  is  insisted  by  the  de- 
fendant that  in  a  case  in  which  the  petition 
for  removal  is  in  accordance  with  the  provis- 
ions of  section  639,  the  case  is  also  to  be  gov- 
erned by  the  provisions  of  that  section  in  ref- 
erence to  the  security  required.    The  plaint- 


iff claims  that  the  provisions  of  the  act  of 
1875,  so  far  as  they  relate  to  the  bond  to  be 
given  by  the  petitioner,  are  substituted  for  the 
requirements  of  section  639,  and  are  to  be  ob- 
served in  all  cases  of  removal  under  that  sec- 
tion. The  proper  construction  of  the  act  of 
1875,  in  this  respect,  is  by  no  means  free  from 
doubt,  but  no  reason  is  apparent  for  requiring 
security  for  the  payment  of  costs  in  cases  re- 
moved under  the  last  act,  and  not  in  those  re- 
moved under  the  former,  and  upon  consid- 
ering the  different  provisions  of  the  two  stat- 
utes, upon  this  subject,  we  are  led  to  the  con- 
clusion that,  in  regard  to  the  bond  require<i, 
the  act  of  1875  was  intended  as  a  substitute 
for,  and  repeals,  that  part  of  section  639, 
which  provides  for  the  security  to  be  given 
by  the  petitioner.  This  point  has  not  been  de- 
cided, so  far  as  we  are  aware,  by  the  Supreme 
Court  of  the  United  States,  out  has  been  de- 
termined bv  circuit  courts  in  a  number  of 
cases.  In  the  case  of  McMundy  v.  The  Connect- 
icut OenercU  Life  Insurance  Companyy  9  Chicago 
LeffflJ  News  324,  Judges  McKennan  and  Caa- 
waiader  held  that  the  .act  of  187<5,  takes  the 
place  of  all  former  acts  in  the  requirements 
which  it  makes  for  the  removal  of  all  causes 
to  which  it  is  applicable  ]  that  even  though  a 
removal  is  sought  under  the  third  clause  of 
section  639  of  the  revised  statutes  the  require- 
ment of  section  3  of  the  act  of  1875,  in  regard 
to  the  nature  of  the  bond,  extends  to  such  a 
case,  as  being  a  case  mentioned  in  section  2  of 
that  act,  which  to  that  extent,  at  least  repeals 
all  prior  acts  on  that  subject.  This  case  was 
approved  in  the  case  of  Torrey  v.  The  Grant 
LocamMve  TFbrib,  14  Blatchford  Rep.  269,  in 
which  Judge  Blatchford  held  that  even  if  the 
petitioner  claimed  the  benefit  of  the  longer 
time  allowed  bv  section  639,  he  must  give  the 
bond  prescribed  by  the  act  of  1875,  and  that  the 
bond  filed  in  that  case  was  insufficient  because 
it  contained  no  provision  for  costs.  This 
point  was  also  decided,  in  the  same  way  in 
the  case  of  Wdber  v.  BwAop,  13  Federal  Re- 

e)rter  49,  in  the  Circuit  Court  of  the  Northern 
istrictofNew  York. 

No  case  has  been  cited  in  which  a  contrary 
decision  has  been  made. 

If  then,  it  is  conceded  that  the  bond  in  this 
case  is  not  in  accordance  with  law,  we  are 
next  to  consider  whether,  for  that  reason,  the 
state  court  was  justified  in  refusing  to  accept 
it,  and  thereupon  proceeding  to- trial  and  final 
judgment.  Upon  this  point  we  are  satisfied 
that  the  action  of  the  court  of  common  pleas 
is  sustained  by  the  decided  weight  of  author- 
ity, as  well  as  the  ffenerid  principles  of  law. 
A  reasonable  regard  for  the  rights  of  the  oppo- 
site party  requires  of  the  petitioner  a  substan- 
tial compliance  with  the  conditions  imposed 
by  the  act  of  congress,  before  he  avails  him- 
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self  of  the  privileges  which  it  confers.  This 
point  has  also  frequently  been  the  subject  of 
judicial  decision.  In  the  case  of  Twrey  v.  The 
Grant  Locomotive  WorkSy  8upra,  it  was  held  that 
whei^  the  bond  contained  no  provision  for 
costs  the  suit  was  not  properly  removed.  In 
the  case  of  McMundy  v.  Tne  C&rmectiaU  General 
Life  Inmranee  Company^  mpray  it  was  held  that 
the  filing  of  the  bond,  conditioned  as  required 
by  the  act  of  1875,  is  a  condition  precedent  to 
the  removal  of  the  cause  to  the  federal  court, 
and  that  if  the  required  bond  has  not  been 
filed,  that  court  has  no  jurisdiction. 

In  the  case  of  Burdiek  v.  Hale,  in  the  Circuit 
Court  for  the  District  of  Indiana,  7  Bissell  96, 
although  the  state  court  had  accepted  the 
bond,  and  ordered  that  no  further  steps  be  ta- 
ken in  the  cause  in  that  court,  Judge Gresham 
held,  on  a  motion  to  remand  the  case,  that,  as 
the  bond  contained  no  provision  for  the  pay- 
ment of  costs,  the  surety  would  be  liable  for 
no  costs  if  the  suit  should  be  sent  back  to  the 
state  court;  that  the  defects  in  the  bond  could 
not  be  cured  by  amendment  in  the  circuit 
court ;  that  the  federal  courts  have  no  power 
to  dispense  with,  modify  or  change  any  of  the 
provisions  of  the  statutes  authorizing  the  re- 
moval of  causes  from  one  jurisdiction  to  the 
other,  and  that  the  jurisdiction  of  the  state 
court  over  a  controversy  rightfully  in  its  pos- 
session, as  in  that  case,  could  not  be  dislodged 
except  bpr  fully  complying  with  the  require- 
ments of  the  act  of  congress. 

Other  decisions  to  the  same  effect  might  be 
cited.  We  are  of  oninion  that  the  court  of 
common  i)leas  wouia  not  have  been  justified 
in  accepting  the  bond  offered  by  the  defend- 
ant. 

Judgment  of  the  district  court  reversed,  and 
that  01  the  court  of  common  pleas  afSrmed. 

[To  appear  in  39  Ohio  St.] 


♦ » ♦ 


HAWEOrS  ▼.  LA8LXT. 

AoTioif  —  Com PANiXB  and  Pabtnkrb  —  Statuts  of 

LixiTATioifB— Bar. 

( Okio  Supreme  Oburt  (hmmiuion.    May  1, 1S88.) 

The  action  aathorised  bv  aeotion  IV  of  the  act  enti- 
tled "  An  act  in  aid  of  the  law  regulatinff  suits  by 
and  against  companies  and  partners/'  passed  Feb.  27, 
1S46,  (S.  AC.  Stat.  p.  1139)  is  **  an  action  for  relief  '^ 
described  in  flection  XVIII  of  the  **  act  to  establish  a 
code  of  civil  procedure  '*  (S.  A  C,  p.  949),  and  is  barred 
in  ten  years  after  the  right  of  action  accrued. 

Error  to  the  District  Court  of  Jackson 
County-. 

Gf  ANGER,  C.  J. 

In  the  years  1858, 1869,  1800  and  1862,  sev- 
eral creditors  recovered  judgments  against  the 
"  Iron  Valley  Furnace  Company,"  a  partner- 
ship, under  the  act  of  Feb.  27, 1846,  (S  &  C. 
1188.)  The  nartnership  became  insolvent, 
and  ceased  to  ao  business  as  a  firm, about  1860. 
All  of  said  judgments  were  assigned  to  Wel- 


lington Hawkins.  On  September  6«  1873,  he 
began  an  action  under  section  four  of  said  act 
*'  to  charge  the  individual  property  of  the  per- 
sons composing  said  company. '  The  defend- 
ants answerea,  first,  tnat  "the  plaintifiTs 
supposed  causes  of  action,  nor  any,  nor  either 
of  them  did  not  accrue  to  the  plaintiff  within 
six  years  next  before  t^he  commencMiifiiit  cf 
this  suit : " — and  a  second  defense  set  up  in 
like  words  the  bar  of  ten  years.  To  tbeee  de- 
fenses, and  to  the  answer  as  a  whole,  the 
plaintiff  demurred.  The  common  pleas  over- 
ruled the  demurrer,  and,  the  cause  being  sub- 
mitted without  a  reply,  dismissed  the  action. 
On  appeal,  the  district  court  also  overruled 
the  demurrers  and,  on  a  like  submission,  dis- 
missed the  action  at  plaintiffs  costs.  He  asks 
a  reversal  of  this  judgment. 

After  Feb.  27,  1846,  a  creditor  of  an  Ohio 
partnership  could,  at  pleasure,  sue  under  the 
act  of  that  date,  or  under  the  practice  act, 
making  all  the  partners,  in  person,  defend- 
ants. The  first  course  gave  him  a  judgment 
against  the  firm  and  execution  against  part- 
nership property;  the  second  resulted  in  a 
judgment  against  the  partners,  and  execu- 
tions on  which  property  of  each  partner,  as 
well  as  partnersnip  effects,  could  be  seised. 
In  either  judgment  the  original  cause  of  ac- 
tion was  merecd.  Either  judgment  was  com- 
plete in  itselr, — equal  in  vitality,  and  could 
be  <med  upon,  or  revived,  by  like  proceeding 
To  maintain  the  judgment  against  the  firm  id 
all  its  original  force  and  effect,  precisely  the 
same  processes  were  at  the  command  of  the 
judgment  creditor  as  would  have  been  available 
on  a  judgment  against  the  partners.  An  action 
to  maintain,  or  to  revive  the  Judgment 
against  the  firm,  so  as  to  give  nill  efkci 
to  all  its  attributes  as  a  judgment  (against  a 
firm,  applicable  to  firm  property),  was  subject 
to  no  bar  that  did  not  equally  apply  to  a  judg- 
ment against  the  partners,  in  the  other  form 
of  action. 

Section  four,  of  the  act  of  1846, — looking  to 
the  probable  failure  to  enforce  payment  of  the 
judgment  against  the  firm,  authorized  the 
creditor  to  be^in  another  action,  by  "  a  bill  in 
chancery  against  the  several  members  "  of  the 
firm  *'  setting  forth  his  judgment  and  the  in- 
sufficiency of  the  partnership  property  to  sat- 
isfv  the  same ;  and  to  have  *a  decree  for  the 
debt  aiid  an  award  of  execution  against  all 
such  persons,  or  any  of  them,  as  may  appear 
to  have  been  members  of  such  company,  asso- 
ciation, or  firm."  Section  605  of  tne  oode  of 
civil  procedure  (S.  A  C.  1132)  made  this  ''  bill 
in  chancei^  "  a  "  civil  action." 

This  action  did  not  attempt,  in  any  way,  to 
affect  the  original  force  of  the  judgment 
against  the  firm.  Its  existence  continued  un- 
altered.   It  applied  to  a  defendant  that,  for 
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the  puri)06e8  of  said  judnnent,  was  so  like  a 
corporation  that  it  is  dimcult  to  state  why  it 
was  not,  to  that  extent,  a  corporate  body. 
The  new  action  sought  other  defendants,  and 
other  property,  to  be  taken  under  a  new  judg- 
ment. The  ''  decree"  of  the  act  of  1846  must, 
under  section  606  of  the  code,  be  named  *'  a 
judgment." 

The  original  cause  of  action  was  merged  in 
the  firm  judgment.  The  statutory  bar^  appli- 
cable to  it  ceased  to  run  on  the  day  the  judg- 
ment was  rendered.  The  new  suit  was  not 
"  an  action  on  a  judgment"  such  as  was  free 
from  the  application  of  the  statute  of  limit- 
ations; because,  as  idready  said,  it  was  not 
a  proceeding  to  maintain,  or  enforce  the  orig- 
inal power  of  that  ludgment.  In  fact  the  new 
action  may  be  called  "  an  action  notwith- 
-tanding  the  judgment."  The  judgment  it- 
self remained  a  bar  to  any  such  action,  so  long 
as  there  was  enough  partnership  property  to 
pay  it. 

We  think  the  action  is  not  "  upon  a  liabil- 
ity created  by  statute,  other  than  a  forfeiture 
or  penalty."  The  act  of  1846  was  substan- 
tially amendatory  of,  and  supplementary  to, 
the  practice  act.  The  members  of  the  firm, 
by  contracting  with  their  creditor,  and  fail- 
ing to  pay  the  debt  when  due,  gave  him  a 
rigot  to  proceed  against  them  in  either  mode ; 
i.  d.,  to  push  them  personally  ai  the  outtet  under 
the  ordinary  practice ;  or  eiwnftiaUy,  by  action 
after  judgment  against  the  firm  under  this 
act.  The  act  created  no  new  liability ;  it  au- 
thorized an  additional  mode  of  enforcing  the 
liability  created  by  the  acts  of  the  parties. 
Its  title  names  it  "  an  act  in  aid  of  tne  law 
reffulatinff  suits  by  and  against  partners" 
We  wouldf  say  it  created  a  new  rmedy.  At 
first'  view,  it  might  seem  that  the  action  should 
be  considered  as  based  in  some  way  upon  the 
original  cause  of  action.  But  a  judgment 
against  a  firm  ma^  be  rendered  upon  a  dozen 
different  causes  ot  action,  each  falling  due  at 
a  date  different  from  the  others ;  no  two  sub- 
ject to  the  same  bar.  A  verdict  and  jildg- 
ment  merges  all  in  one  sum.  The  firm  assets 
ma^  pay  this  sum  in  part  before  suit  broueht 
against  the  partners.  It  would  be  impossible, 
in  such  a  case,  to  determine  to  what  cause,  or 
causes  of  action,  the  unpaid  part  o(  the  judg- 
ment belongs  j  and,  therefore,  impossible  to  ap- 
ply the  bar  ot  the  original  causes  of  action. 

Section  eighteen  c^  the  civil  oodeof  1863  de- 
scribes "  an  action  for  relief  not  hereinbefore 
provided  for."  The  new  remsiy  created  by 
section  four,  of  the  act  of  1846,  is  literally  ^'  an 
action  for  relief;"  audit  is  not  '^hereinbefore 
provided  for  "  unless  it  is  based  upon  a  '*  spec- 
ialty." But  the  court,  in  Tj/ler^i  execuian  v. 
Ftfifloio,  15  Ohio  St.  866^  867|  and  868.  so 
strongly  argues  that  the  word  '*  specialty^"  aa 


used  in  Ohio  Limitation  Acts,  does  not  em- 
brace a  judgment,  that  we  feel  constrained  to 
hold  that  StochoM  v.  CoUman,  10  0.  S.  34., 
has  no  application  to  this  case,  and  that  this 
is  not  an  action  upon  a  specialty.  We  decide 
that  the  answer  setting  up  the  ten  years  bar 
was  a  complete  and  valid  defense,  and  there- 
fore the  judgments  rendered  by  the  courts  be- 
low are  affirmed. 
[To  appear  in  40  Ohio  St.] 
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WBTBBI0HT  ▼.  FLnmre. 

DAXAOBS~CHABOB--EzCXPTIOIf. 

( Ohio  supreme  Cburt  Qmmission,    May  8, 1883. ) 

1.  In  an  action  to  recover  damages  for  an  injury  to 
the  peraon  throuf  b  the  alleged  oarelesfineea  of  an- 
other, it  is  error  to  use  langaase  in  the  charse  from 
whidh  the  jury  might  reasonably  infer  that  the  court 
assumed  tne  existence  of  material  fluststhat  were 
in  dispute. 

2.  A  special  exception  to  the  charge  is  not  in  all  cases 
necessary,  before  a  reviewing  court  will  look  to  the 
charge,  and  reverse  the  Judgment,  and  award  a  new 
trial.  Baker  v.  Fiendergastj  82  Ohio  St.  494,  approved 
and  f oUowed. 

Error  to  the  District  Court  of  Miami 
County. 

A.  K.  Byrkett,  and  Ounckel  A  Rowe  for 
plaintiff  in  error. 

Craighead  A  Craighead  for  defendant  in 
error. 

DiCKMAN,  J. 

This  case  comes  before  us  upon  &  petition 
in  error,  to  reverse  the  judgment  of  the  dis- 
district  court  affirming  a  judgment  of  the 
court  of  common  pleas  m  favor  of  the  plaint- 
iff in  an  action  wherein  Zelora  Fleming,  an 
infant,  by  his  next  friend  Silas  W.  Coble,  was 
plaintiff,  and  Benjamin  Weybright  was  de- 
fendant. In  the  original  petition,  it  was 
alleged  that  the  defendant  was  the  owner  and 
in  possession  of  a  heavily  loaded  wagon  drawn 
by  two  horses,  which  by  himself  and  his  ser- 
vant, he  managed  so  oarelessl^  and  negli- 
gently as  to  cause  the  plaintiff,  an  infant 
aged  four  years,  to  be  thrown  with  great  vio- 
lence from  the  brake  of  the  wagon  upon  the 
ground,  and  to  be  run  over  by  the  wagon, 
wherebjr  his  right  leg  was  broken  and  his 
person  m  other  respect^  greatly  bruised  and 
wounded,  and  his  nealth  and  strength  per- 
manentlv  impaired.  The  plaintiff  further 
alleged  that  there  was  no  negligence  or  care- 
lessness on  his  part ;  that  from  the  injuries  he 
received  he  became  and  was  sick  seventeen 
weeks,  and  suffered  great  bodily  pain,  and 
was  forced  to  expend  a  large  amount  of  mqney 
in  endeavoring  to  be  cutm  of  his  pain  and 
injuries ;  that  notwithstanding  his  said  en- 
deavors, he  still  remained  and  would  con- 
tinue to  remain  a  cripple  for  life — ^the  re- 
sult of  the  defendant's  carelessness  and  negli- 
gence. 

The  defendant  denied  each  and  every  alle- 
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gation  in  the  plaintiff's  petition,  except  that 
the  plaintiff  was  hurt  and  injured.  Upon 
the  trial  in  the  court  of  common  pleas,  the 
jury  rendered  a  verdict  for  the  plaintiff,  and 
assessed  his  damages  in  the  sum  of  twenty- 
five  hundred  dollars,  upon  which  judgment 
was  entered. 

Among  the  material  facts  in  dispute  before 
the  jury,  were  the  facts  that  the  plaintiff  had 
been  crippled  for  life ;  that  his  health  and 
strength  nad  been  permanently  impaired, 
and  that  he  would  not  consequently  be  able 
to  perform  manual  labor  in  the  future  as  well 
as  ne  would  if  the  accident  had  not  occurred. 
These  facts  the  court  virtually  assumed  to 
exist,  and  accordingly  gave  in  charge  to  the 
jury,  as  follows :    "  You  may  allow  him  (the 

Elaintiff)  for  all  the  injuries  and  damages  he 
as  sustained,  taking  into  consideration  the 
expenses  necessarilv  attending  his  illness 
and  disability,  for  the  services  of  physicians 
and  others,  and  all  other  necessarjr  expenpes, 
the  physical  pain  endured  by  him  and^et 
to  be  endured,  the  mental  suffering  arising 
necessarily  out  of  his  brooding  over,  ana 
dwelling  *upon  the  injury  received,  and  its 
effect  upon  nis  future  health  and  prospects, 
the  effect  of  his  injuries  in  the  luture,  in 
depriving  him  of  the  use  of  his  crippled  limb ; 
his  certain  inability  to  labor  and  to  attend  to 
his  affairs,  and  generally  to  pursue  the  course 
of  life  he  might  have  done  except  for  this 
disability,  growing  out  of  the  defendant's 
negligence.  The  plaintiff  may  recover,  not 
only  the  amount  of  damage  which  he  suffered 
prior  to  the  commencement  of  the  action, 
but  also  all  the  damage,  proceeding  continu- 
ously from  the  iniury  complained  of,  either 
in  body  or  in  mina,  which  he  has  suffered  up 
to  the  verdict,  and  which  it  is  reasonably 
certain  that  he  will  suffer  in  the  future,  nat- 
urally and  necessarily  arising  from  the  in- 
junr  received  by  him." 

In  thus  charging  the  jury  we  are  of  opin- 
ion that  the  court  erred,  and  that  the  charge 
was  prejudicial  to  the  plaintiff  in  error. 

Without  intimating  an  intention  on  the 
part  of  the  court  to  bias  the  jury,  we  are 
constrained  to  the  belief  that  the  aforegoing 
portion  of  the  charge,  alone  and  in  connection 
with  the  remainoer  thereof,  tended  to  mis- 
lead and  bias  the  jury  in  favor  of  the  plaintiff, 
and  to  impress  upon  them  as  proven,  mate- 
rial facts  in  the  case  that  were  in  dispute. 

It  is  contended  by  the  defendant  in  error, 
that  the  exception  by  the  defendant  to  the 
charge  of  the  court  was  a  general  one,  and 
therefore,  not  sufficient.  Tne  exception,  it 
is  true,  was  not  special.  But  the  record 
shows  that  a  motion  for  a  new  trial  was 
made  on  the  ground  that  the  verdict  was 
against  the  law  and  the  evidence,  and  that 


the  overruling  of  that  motion  was  assigned 
for  error :  and  that  all  the  evidence  offend  on 
the  trial,  together  with  the  charge  of  the 
court,  has  been  properly  brought  up  by  a  IhU 
of  exceptions.  When  such  is  the  case,  a  re- 
viewing court  will,  in  connection  with  the 
evidence,  look  to  the  charge  of  the  oourt, 
whether  excepted  to  or  not;  and  if  there  is 
reason  to  believe  that  the  verdict  is  the  re- 
sult of  erroneous  instructions,  will  reverse 
the  judgment  and  award  a  new  trial. 

Baker  v.  Pendergaat,  82  Ohio  St  494,  ap- 
proved and  followed. 

Judgments  reversed  and  cause  remanded. 

[To  appear  in  40  Ohio  St.] 
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TBABLT  XT  AL.  v.  LOV0  XT  AL. 

DBVXBR— liBOAOT—EQUrrABIiB 

LZXTTATIOIIS. 

(Ohio  Supreme  Onart  CbmrniMitm.    May  1, 188S.) 

A  testator  devised  aU  his  real  estate  to  his  son ;  be, 
however,  to  pay  the  testator's  daughter  a  Vegeey,  in 
annual  instaiunents. 

Held: 

1.  That  the  devise  did  not  create  a  oontlnoing  and 
subsisting  tnist  within  the  purview  of  seetioii  6  of 
the  oode,  B.  A  C.  941. . 

2.  That  the  legacy  was  an  equitable  oharm  opon 
the  estate  deviSM ;  and*  that  an  action  by  the  mnghter 
to  recover  the  unpaid  instaUments,  was  barred  after 
the  lapse  of  six  years  from  the  time  the  right  of  action 
accrued  on  said  installments  respectively. 

Error  to  the  District  Court  of  Licking 
County. 

Joseph  P.  Long  and  others,  creditors  who 
held  liens  by  judgments  and  mortgages,  filed 
their  petition  in  the  court  of  common  pleas 
against  Andrew  Weiant,  Jr.,  and  others  who 
held  liens  on  his  lands,  on  the  land  described 
in  the  petition,  praying  to  have  the  liens 
adjusted  and  marshaUed,  and  that  said  land 
might  be  sold  to  satisfy  such  liens  aooording 
to  tneir  priority.  Emeline  Carver,  who  was 
made  a  aefendant,  filed  her  answe^  and  cross- 

Eetition,  alleging,  among  other  thin^  that 
er  father,  Anorew  Weiant,  died  in  1858, 
seized  of  tne  tract  of  land  described  in  the 
plaintiff's  petition  as  the  sixth  parcel,  and 
that  she  had  a  lien  thereon. 

Andrew  Weiant,  before  his  death,  executed 
his  last  will.  In  which,  after  directing  that  all 
his  just  debts  and  funeral  expenses  should  be 
paid  out  of  his  estate,  gave  and  bequeathed 
all  the  real  and  person^  property  c^  which 
he  might  be  possessed  at  the  time  of  his  de- 
cease, to  his  son,  Andrew  Weiant,  Jr..  be, 
however,  to  pay  to  the  testator's  daugnte^ 
Emeline  Carver,  the  sum  of  fifteen  hundrea 
dollars,  in  the  following  manner,  to- wit:  one 
hundred  dollars  in  one  year  after  the  testator^s 
decease,  and  one  hundfred  dollars  each  and 
every  year  after  that  time,  until  the  full  sum 
of  mteen  hundred  dollars  should  be  paid. 
The  testator  appointed  his  said  iK>n  executor 
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of  the  will,  directing  therein  that  he  be_not 
reauired  to  give  bond  as  executor,  nor  be  com- 
pelled to  make  an  inventory  and  appraise- 
ment of  the  property.  The  said  son  accepted 
the  provisions  of  thlb  will — took  "possession  of 
the  property  given  and  bequeathed  to  him — 
and  after  so  accepting,  paid  to  Emeline  Carver 
one  hundred  dollars  on  thf  first  of  May,  1860, 
one  hundred  dollars  on  the  first  of  May,  1861, 
and  two  hundred  dollars  on  the  first  of  May, 
1864,  but  thereafter  made  no  other  payment 
on  said  legacy. 

Emeline  Carver,  in  her  cross  petition, 
claimed  that  said  sixth  parcel  of  land  was 
charged  with  the  payment  of  the  balance  of 
her  legacy;  that  ner  lien  therefor  was  the 
first  and  oest ;  and  though  not  asking  for  the 
sale  of  the  land,  prayed  that  should  any  order 
of  sale  be  made,  the  unpaid  installments  of 
her  legacy  might  be  paid  out  of  the  proceeds 
of  the  sale.  To  the  cross  petition  of  Emeline 
Carver  answers  were  ifile^,  setting  up  the 
statute  of  limitationcT  of  six  years.  To  these 
answers  she  demurred,  because  they  did  not 
state  facts  sufficient  to  bar  her  rignt  to  re- 
cover said  unpaid  installments.  On  appeal 
to  the  district  courf  her  demurrers  to  said 
answers  were  overruled,  and  it  was  held  that 
her  action  to  recover  the  unpaid  installments 
of  said  legacy  was  barred  after  the  lapse  of  six 
years  from  the  time  her  cause  of  action  accrued 
thereon  respectively.  A  petition  in  error 
filed  in  this  court  by  Levy  N.  Yearly,  one  of 
the  defendants,  having  been  dismissed,  the 
points  in  controversy  arise  upon  tne  cross 
petition  in  error  of  Emeline  Carver,  also  filed 
herein,  to  reverse  the  judgment  of  the  district 
court. 

James  R.  Stanberry  for  plaintifb  in  error. 

J.  Buckingham  for  defendants  in  error. 

DiCKMAK,  J. 

Upon  an  examination  of  all  the  provisions 
of  tne  will  of  Andrew  Weiant,  it  becomes 
evident  that  it  does  not,  as  contended  b^  the 
plaintiff  in  error,  create,  nor  was  it  the  inten- 
tion of  the  testator  to  create  a  trust  that 
would  not  be  subject  to  the  operation  of  the 
statute  of  limitations.  The  devisee  stood 
under  certain  obligations  in  reference  to  the 
annual  installments  of  the  legacy.  But  the 
obligations  devolved  upon  him  after  accept- 
ing the  provisiohs  of  tne  will,  did  not  amount 
to  a  continuins  and  subsisting  trust  within 
the  meaning  of  section  six  of  tne  code  (8.  &C. 
941).  The  class  of  trusts  which,  as  between 
the  trustee  and  cestui  que  tnut^  are  not  barred 
by  the  statute,  embraces  those  tecbnical,direct 
and  express  trusts  which  are  of  a  nature  cog- 
nisable solely  in  equity.  It  would  not,  there- 
fore, include*  the  almost  innumerable  cases  of 
implied  and  constructive  trusts  so  called,  as 


for  example,  deposits  or  bailments  not  special 
in  their  character,  or  other  trusts  analoffous 
to  these.  The  will  of  Andrew  Weiant,  while 
it  makes  it  incumbent  upon  the  devisee  of 
the  land  to  pay  the  legacy,  does  not  create  a 
direct  trust,  and  devolve  upon  him  such 
duties  and  obligations  that  he  cannot  claim 
the  benefit  of  the  statutorv  limitation.  He 
is  not  made  a  custodian  of  monev  or  lands 
which  the  testator  has  beneficially  given  to 
Emeline  Carver,  but  at  the  same  time  placed 
in  the  hands  of  the  devisee  in  the  special 
confidence  that  he  will  pay  out  and  manage 
the  same  for  her  use  ana  lienefit.  The  testa- 
tor eave  the  devisee  the  personal  estate  abso- 
lutely, and  hy  implication  a  fee  simple  in  the 
real  estate,  imposing  upon  him  an  annual 
indebtedness  to  Emeline  Carver.  An  obliga- 
tion was  created,  but  not  a  continuing  trust 
in  the  sense  of  the  statute.  Instead  of  a 
direct,  express  trust  cognizable  in  equity 
alone,  by  tne  act  of  accepting  the  devise,  the 
devisee  became  liable  to  an  action  at  law  the 
very  moment  he  failed  to  pay  an  installment 
of  the  legacy.  The  testator  directed  that  the 
devisee  should  not  be  required  to  give  bond 
and  security  as  executor,  nor  be  compelled  to 
make  an  inventory  and  appraisement  of  prop- 
erty. If  the  testator  intended  to  create  a 
direct  trust,  it  will  be  observed,  that  while  the 
devisee  is  made  executor,  the  will  imposes 
upon  the  executor  no  duty  in  reference  to  the 
payment  of  the  legacy,  although  the  executor 
as  such  is  generally  presumed  ''to  act  as  the 
trustee  of  tne  testator,  to  fulfill  his  intentions 
and  to  be  governed  by  his  directions,"  Wills 
V.  Oowper,  2  Ohio  127.  The  devisee  had  full 
power- to  manage  the  real  estate  so  as  to  make 
profits  or  ^ains  therefrom  for  himself,  with  no 
accountability  to  the  legatee  as  cestui  que  trust 
for  resulting  gains,  and  with  no  claim  against 
the  legatee  for  contribution  towards  taxes,  or 
any  of  the  expenses  incident  to  the  manage- 
ment of  the  property.  Unlike  a  trustee 
charged  with  an  express  trust,  however  faith- 
fully the  devisee  miffht  manage  the  estate, 
having  accepted  the  devise,  he  became  bound 
to  pay  the  installments  of  the  legacy,  though 
the  property  by  depreciation  might  prove 
insumcient  to  pay  the  same. 

The  question  has  arisen  in  this  case,  when 
was  an  action  to  recover  the  unpaid  install- 
ments of  the  legacy  barred  by  the  statute'  of 
limitations?  As  soon  as  the  devisee  accepted 
the  provisions  of  the  will^  an  implied  obliga- 
tion arose  on  his  part  to  pay  the  legacy ;  and 
upon  such  an  implied  contract— not  in  writ- 
ing— an  action  can  be  brought  only  in  six 
years.  No  obligation  rested  upon  the  devisee 
until  after  the  death  of  the  testator,  and  the 
acceptance  of  the  devise :  there  was  no  con- 
sideration moving  to  the  devisee  from  Bme- 
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line  Carver;  and  there  w-as  nothing  in  the 
acts  of  the  parties,  or  on  the  face  of  the  will, 
that  made  tne  devisee  a  party  to  a  written  con- 
tract. Any  promise  on  his  part  to  pa^  the 
legacy  rested  wholly  in  implication.  It  there 
was  any  privity  of  contract  between  the 
devisee  and  legatee,  it  was  created  by  law: 
and  if  there  was  any  promise  on  the  part  or 
the  devisee,  it  was  oniy  such  as  the  law  im- 

Slied.  In  Adams  v.  AdamSf  14  Allen  65,  the 
edaration  alleged  that  the  defendant  took  a 
certain  homestead  estate  as  devisee  under  the 
will  of  John  Adamp,  upon  the  condition  that, 
he  should,  within  two  years  after  the  death  of 
the  testator,  pay  to  Charles  Adams,  the  plain- 
tiff's intestate,  the  sum  of  six  hundred  dollars. 
Foster,  J.  ''The  sum  payable  to  Charles 
Adams  was  a  legacy  which  rested  upon  the 
acceptance  b^  the  defendant  of  the  devise  to 
him  on  condition  of  its  payment.  Upon  the 
acceptance  of  such  a  devise,  the  law  raises  an 
implied  promise  by  the  devisee  of  the  estate 
charged,  infavor  of  the  legatee  of  the  money 
charged  upon  it.  The  legacy  vested  as  soon 
as  thedefendant  accepted  the  devise  to  him, 
although  not  payable  till  two  years  after  the 
testator's  deatn.^  See  also  Brewer  v.  Dyer,  7 
Cush.  337;  Fdch  v.  Taylor,  18  Pick.  133;  Putr 
nam  v.  FVdd,  103  Mass.  567 ;  Stimpaon  v.  Monr 
ffiauth  Mat  Fire  In$.  Oo.  47  Maine  385;  Mellen 
V.  Whipple,  1  Oray  321 ;  Exchange  Bank  of  St. 
Louie  V.  Riee,  107  Mass.  41 ;  Oarr  v.  National 
SedurUy  Bank,  lb.  45. 

But  it  is  contended  that  by  the  will  of 
Andrew  Weiant,  the  payment  of  the  annual 
installments  of  the  legacy  became  an  equit- 
able charge  upon  the  real  estate;  and  that 
the  statute  of  limitations  is  no  bar  to  a  suit 
in  equity  for  the  recovery  of  the  legacy  be- 

2ueathea  to  Emeline  Carver.  By  the  Code  of 
ivil  Proceedare,  the  distinction'  between 
actions  at  law  and  suits  in  ec^uity  was  abol- 
ished^ and  for  all  such  judicial  j)roceedings 
the  civil  action  is  a  substitute.  Formerly,  in 
this  state,  statutes  of  limitation  embraced 
only  remedies  at  common  law,  and  not  those 
cognizable  in  equity.  But  now,  the  lapse  of 
time  sufficient  to  bar  the  remedy,  whether  of 
a  legal  or  equitable  character,  must  be  deter- 
mined by  reference  to  the  statutory  man- 
date. 

In  seeking  for  the  £ftatutorv  rule  of  limita- 
tion applicable  to  the  equitable  charge  under 
oonsioeration^  we  cannot  adopt  the  rule 
governing  suits  on  mortgage  liens.  A  mort- 
gage is  a  conveyance  of  the  legal  estate, 
which  in  law  would  entitle  the  mortgagee  to 
his  action  for  the  possession  of  the  mortgaged 
premises.  A  civil  action  to  enforce  this  equit- 
able chargd^  we  do  not  think,  can  be  classed 
amonff  actions  barred  in  twenty-one  years 
"  for  tne  recovery  of  the  title  or  possession  of 


lands,  tenements  or  heredifaments.'*  A 
vendor's  lien  perhaps  bears  a  closer  analog 
to  the  equitable  lien  created  bv  the  testatoPs 
will ;  and  it  has  been  held  in  New  York  and 
other  states,  that  an  action  to  enforce  tl)e 
equitable  lien  for  the  purchase  money  <^  land, 
is  barred  by  the  lapse  of  six  years  after  the 
debt  has  Accrued ;  that  the  debt  is  the  basis 
or  foundation  of  the  lien,  and  with  it  the 
lien  must  stand  or  fall.  Clyde  v.  Sinmaan  ei  at, 
4  Ohio  St.  4e2;  Barat  v.  Corey,  IB  N.  T. 
505. 

We  are  aware  that  it  has  been  held  in  En- 
gland that  the  statute  of  limitations  is  no  bar 
to  a. suit  in  equity  for  the  recovery  of  a  l^acy. 
But  even  in  states  where  the  provinces  of  law 
and  equity  are  separate  and  distinct,  if  an 
action  at  law  is  allowed  for  the  recovery  ^  a 
legacy  as  well  as  by  application  to  courts  of 
equity,  the  statutory  bar  will  operate  in  both 
tribunals,  Soueer  v.  De  Meyer,  2  Paige  Ch.  577. 
The  devisee,  in  this  case,  by  virtue  of  his 
acceptance  of  the  provisions  of  the  will,  be- 
came personally  liable  to  pay  the  legacy,  on 
his  implied  obligation;  ana  the  statute  law  of 
Ohio  enables  a  legatee  to  bring  a  civil  action 
against  an  elkecutor  or  administrator,  for  his  or 
htir  share  of  the  estate,  upon  a  settlement  and 
order  of  distribution  (Rev.  Stats.  §  6200). 

Judgment  affirmed. 

[To  appear  in  40  Ohio  St.] 


#  • » 


OABST  XT  AL.  V.  DHFXB  R  AIi. 

Ck>l>TBAOT  TO  FOBOITAHll     TiTFB  BSTATB— RMXAmi 

Man. 
{Ohio  Supreme  Oomri  OmmieeUm,    May  Ifi,  1888.) 


A  fond  was  held  for  the  use  of  C,  a  mmrxled 
man,  for  her  life,  the  principal,  at  her  death,  to  go  to 
her  adopted  son,  a  minor.  In  a  proper  case  a  court  of 
competent  Jariadiction  ordered  uie  inveatment  of  thia 
fund  in  improved  dty  property.  On  the  premtoea  a»- 
leoted  no  bolldinga  eziatea,bnt  K.  asreed  to  complete 
six  hooaea  thereon  for  aatipolateaprioe,  tobepaSd 
ont  of  the  said  fond.  Said  anm  was  added  to  the  price 
agreed  apon  for  the  ground  alone,  and  the  •ggrSgeU 
sum  waa  placed  in  the  deed  aa  the  conaUleratlon  oi  the 
purchase,  with  the  approval  of  the  court.    K.  oom- 

gleted  the  houaea,  but.no  oart  of  the  ftmd  waa  paid  to 
im,  and  no  part  of  aaia  consideration,  except  the 
price  of  the  gpround  alone,  waa  paid  to  any  one. 
£[eld:  The  balance  of  said  purchaae  money,  with  tn- 
tereat,  not  exceeding  the'autn(withlnteTCat)dueto 
K«  ahould  be  paid  to  him  out  of  the  property  ao  pm^ 
chased ;  the  iiytereata  of  the  tenant  ror  life  and  the 
remainder  man  aharing  the  burden  In  propoiHoii  to 
their  respective  valnea. 

•  ^^  . ^^^ 

Error  to  the  District  Conrt  of  HamilUBi 
County. 

At  the  beffinning  of  October,  1875,  the  es- 
tate disposed  of  by  the  will  of  James  Richard- 
son, we^  in  charge  of  Joseph  8.  Richardson. 
Besides  othisr  property,  it  embraced  some  lota 
on   Everett  and  Clark  Btzeets,  Cincinnati, 
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and  certain  lots  in  the  sub-divifiion  of  the  es- 
tate of  Samuel  Sniveley,  being  one  hundred 
and  fifty  feet  frontage  on  the  Colerain  Pike 
in  said  city.  The  will  gave  to  Jane  Richard- 
son, who,  by  a  second  marriage  became  Jane 
Carey,  a  life  estate  in  this  property,  and 
placed  the  remainder  in  fee  in  a  trustee  for 
the  benefit  of  Jacob  J.  Richardson,  a  minor. 
Joseph  S.  Richardson,  the  father  of  said  mi- 
nor, was  executor  of  the  will,  and  by  virtue 
of  a  lease  from  Jane  Carey,  held  possession  of 
her  life  estate,  subject  to  forfeiture  for  non- 
payment of  rent.  Thomas  L.  Young  was 
t guardian  of  the  estate  of  said  minor.  The 
ots  on  Everett  and  Clark  Streets,  and  the 
Colerain  Pike  property  were  unproductive. 
Acting  in  all  his  capacities,  Joseph  S.  Rich- 
ardson tried  to  benefit  the  entire  estate  by 
selling  the  lots  on  Everett  and  Clark  Streets, 
and  building  on  the  Colerain  Pike  land.  He 
induced  Bernard  Kemper  to  beein  the  build- 
ings, promising  payment  out  of  the  proceeds 
of  the  other  lots,  Jane  Carev  consenting.  The 
other  lots  were  duly  sold  for  t8,9(X),  but 
Kemper  became  doubtful  about  payment  and 
refused  to  go  on  unless  satifised  on  that  head. 
Therefore,  on  October  28,  1875,  Jane  Carey 
brought  an  action  in  Hamilton  Common  Pleas, 
making  the  executor,  the.  minor  and  the  guar- 
dian defendants,  stating  that  the  Colerain 
Pike  property  was  worth  16,000,  but  was  unim- 

firoved,  a  great  burden  to  the  estate,  not 
ikely  to  increase  in  vidue,  and  that  a  sale 
would  be  for  the  benefit  of  the  life  tenant, 
and  do  no  injury  to  the  remainderman.  The 
prayer  asked  for  the  sale,  and  for  the  reinvest- 
ment of  the  proceeds.  In  due  course  the 
court  ordered  a  sale  of  the  one  hundred  and 
fifty  feet  on  the  Colerain  Pike,  which  was 
made  December  18, 1875,  for  172126,  to  Herman 
P.  Groebel,  who  had  no  interest  m  the  affair,  ex- 
cept to  lend  the  use  of  his  name  as  grantee  in 
one  deed,  and  grantor  in  another.  On  De- 
cember 24, 1875,  the  court  fouiid  that  a  fund 
of  $15,478.86  was  in  hand  for  reinvestment, 
(the  proceeds  of  the  Everett  and  Clark  Street 
lots  and  of  said  Colerain  Pike  land)  and  or- 
dered the  purchase  of  ninety  feet  of  the  same 
Colerain  Pike  land  as  improved  property,  for  tl5,- 
000,  expressly  including  *'  the  six  houses  erect- 
ed thereon."  'This  price  was  fixed  by  adding  to 
the  value  of  the  ground  so  much  as  was  re- 
quired to  pav  Kemper  for  completing  the 
houses,  and  he  was  assured  that,  if  he  would 
build  them,  he  would  be  paid  out  of  said  pur- 
chase monev.  The  court  approved  the  pur- 
chase, and  Goebel  conveyed  lots  eleven,  twelve, 
and  five  feet  off  the  north  part  of  lot  ten,^  by 
proper  deed  in  fee  siijaple,  to  Jacob  J.  Rich- 
ardson, the  minor,  subject  to  the  life  estate 
of  Jane  Carev.  No  money  was  paid.  She 
joined  with  Joseph  S.  Richardson  in  the  as- 


surance to  Kemper.  The  guardian  said  noth- 
ing, but  he  was  a  party  to  the  suit,  and  ac- 
quiesced in  the  sale  and  reinvestment.  Kem- 
Eer,  relying  upon  said  arrangement,  built  the 
ouses.  On  June  3, 1878,  there  was  due  to  him 
19,706.42,  of  which  11,457.95  was  to  go  to  John 
W.,  Thomas  O.  and  William  L.  Robinson,  part- 
ners of  J.  W.  &  T.  G.  Robinson,  and  $651.19 
to  Henry  Warner,  they  being  sub-con- 
tractors under  him.  The  work  was  finished 
in  October,  1876.  ,  Kemper,  finding  that  the 
other  parties  were,  for  some  reason,  not  will- 
ing, or  not  able,  to  pay  him  out  of  said  pur- 
chase monev,  on  December  29, 1876,  perfected 
a  mechanic  s  lien  on  said  lots,  and  in  Jan- 
uary, 1877,  brought  suit  in  Hamilton  Com- 
mon Pleas  against  the  minor,  his  guardian, 
the  executor,  the  life  tenant,  her  lessee  and 
the  sub-contractors ;  setting  out  the  facts  and 
praving  a  finding  of  the  sum  due  him,  a  sale  ^ 
of  the  premises,  and  other  relief,  etc.  Prior 
to  said  suit,  Jane  Care]^  had,  by  another  suit, 
procured  a  decree  forfeiting  her  lessee's  rights 
under  his  lease,  and  the  lessee  having  become 
insolvent,  and  having  made  an  assignment 
for  the  benefit  of  his  creditors  to  W.  O.  Mayer, 
Kemper  made  Mayer  a  defendant,  and  charged 
that  the  forfeiture  of  said  lease  was  a  fraud, 
upon  him.  Jane  Carey  and  the  minor,  by 
his  guardian,  answered  separately,  denying 
any  contract  with  Kemper,  and  averring  that 
he  must  look  to  Joseph  S.  Richardson  alone 
for  his  pay.  The  minor  answered  also  by 
guardian  ad  litem  in  the  usual  form.  The  sub- 
contractors filed  cross-petitions  averting  their 
claims  in  due  form  of  law. 

The  common  pleas  held  that  the  builders 
had  no  claim  on  the  minor's  interest ;  that 
Jane  Carey  was  estopped  from  denying  that 
her  interest  was  liable  to  them  for  said  debt; 
dismissed  the  action  as  to  the  minor  and  his 
guardian,  rendered  a  personal  judgment 
against  Joseph  S.  Richarason,  and  subjected 
Jane  Carey's  life  estate  in  the  Colerain  Pike 
land  to  the  payment  of  the  judgment  and 
costs.  Jane  Carey,  Kemper  and  the  sub-con- 
tractors excepted  to  the  respective  findings, 
etc.,  against  them.  A  motion  for  a  new  trial 
made  oy  Jane  Carey  was  overruled.  Proper 
bills  of  exception  were  duly  made  part  of 
the  record,  and  on  January  30,  1879,  the  case 
was  heard  in  the  district  court.  That  court 
reversed  the  judgment  of  the  common  pleas, 
on  Jane  Carey's  petition  in  error :  dismissed 
Kemper's  cross-petition;  declared  void  the 
decree  forfeiting  the  lease  to  Joseph  8.  Rich- 
ardson as  to  Kemper  and  his  sub-contractors ; 
held  said  lease  subject  to  the  pavment  of  the 
cost  of  the  buildings;  appointed  a  receiver; 
directed  him  to  take  charge  of  the  premises 
and  rent  them  until  a  sale  could  be  made  of 
said  lessee's  interest;  ordered  such  sale  and 
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directed  a  distribution  of  the  rents  and  pro- 
oeedff)  first,  to  costs  (except  on  Kemper's 
cross-petition)  ;  second,  taxes ;  third,  a  pro- 
portionate share  to  Jane  Carey;  fourth,  to 
the  sub-contractors,  and  fifth,  to  Kemper. 
The  case  is  in  this  court  upon  the  petition 
in  error  of  Jane  Carey  and  tne  cross-petition 
in  error  of  Kemper.  Kemper  alleges  error 
(amongst  other  things),  first,  in  dismissing 
his  cross-petition ;  fourth  and  sixth,  in  not 
subjecting  the  interest  of  the  minor  and  of 
Jane  Carev  to  the  extent  that  they  had  been 
benefited  by  his  improvements 

The  record  contains  a  special  finding  of 
facts  made  by  the  court  of  common  pleas  at 
the  recjuest  of  Jane  Carev.  In  addition  to  the 
foregoing  facts,  said  finding  showed  that  said 
buildings  added  materially  and  permanently 
to  the  value  of  the  estate,  and  produced  a 
rental  exceeding  $1,400  from  premises  there-  i 
tofore  unproductive. 

Obangbb,  C.  J. 

The  solution  of  the  problem  presented  by 
these  facts,  is  easy.  Although  tne  court  may 
lack  power  to  render  a  personal  judgment 
against  a  minor,  or  a  married  woman,  upon 
a  contract  for  the  purchase  of  real  estate, 
it  has  full  power  to  apply  the  realty  so  pur- 
chased to  pay  for  its^f.  When  the  common 
pleas^  on  December  24, 1875,  ordered  the  pur- 
chase as  improved  property,  for  $15,00(^  of 
nine-fifteenths  of  the  realty  tnat,  only  eleven 
days  before,  it  had  caused  to  be  sold  for 
$7,126,  as  unimproved  property,  it  well 
knew  that  no  ruboing  of  Aladdin's  lamp  had, 
in  that  brief  time,  placed  houses  thereon.  It 
is  very  plain  that  both  court  and  parties 
treated  tne  arrangement  with  Kemper  as  a 
sufiicient  substitute  for  the  houses  themselves, 
and  soldy  because  of  that  arrangement  ordered  the 
purchase  as  a  proper  investment  of  the  fund.  It 
was  competent  for  the  parties  to  purchase 
suitable  property  coverea  by  a  lien,  and  to 
agree  to  pay  the  debt  secured  by  the  lien,  as 
a  part  of  the  purchase  money.  In  substance, 
that  is  precisely  what  was  done  in  this  case. 
The  completion  of  the  houses  was  an  essen- 
tial part  of  the  purchase.  Kemper  consented 
to  complete  them  on  the  faith  of  the  assurance 
made  to  him  that  he  would  be  paid  out  of  the 
fund  ordered  to  be  invested  in  the  purchase. 
The  fact  that  Young,  the  guardian,  said  noth* 
in|^,  is  immaterial.  He  was  a  party  to  the 
suit  and  thereby  a  party  to  the  purchase 
made  under  the  order  of  the  court.  Me  can- 
not hold  for  his  ward  the  benefit  secured  by 
that  purchase  and  escape  its  burden.  The 
finding  of  facts  made  by  the  common   pleas, 


tate,  and  of  all  parties  interested  in  it;  that 
no  one  purposed  that  Joseph  Richardson 
should  pay  for  the.  houses;  and  that  the 
action  brought  by  Mrs.'  Carey,  in  October, 
1875,  was,  by  common  consent,  used  as  a  means 
for  legally  payins  for  the  houses  out  of  the 
estate.  It  could  nave  had  no  other  purpose. 
That  court  sanctioned  the  plan.  Kemper  in 
good  faith  fulfilled  his  part  It  would  work  a 
fraud  on  him  were  we  now  to  permit  any  party 
to  that  suit  to  defeat  the  full  enforcement  of  the 
decree  then  made.  As  the  price  of  the  ground 
alone  was  $4,275,  the  remainder  of  the  sum  o^ 
dered  by  the  court  to  be  invested,  amounts  to 
$10,725,  more  than  enough  (with  its  interest)  to 

gay  Kemper  in  full.  It  seems  possible  that  Mrs. 
arey  has  never  paid  anything  for  the  sixty 
feet  deeded  to  her.  She  will  not  suffer  if  the 
rents  collected  bv  the  receiver  shall  be 
promptly  paid  to  those  who  built  the  houses 
that  produced  the  rents,  provided  we  reserve 
to  her  full  rig^ht  to  interplead  with  J.  J.  Rich- 
ardson and  his  ^ardian,  so  that  the  burdeA 
may  be  shared  m  the  ratio  of  the  values  of 
their  estates.  It  follows  that  the  judgments 
of  the  district  court  and  common  pleas  must 
be  revers<^,  (without  disturbing  the  report  of 
the  master,  or  the  appointment  of  a  receiver, 
and  his  power  to  rent  and  collect  the  rents) 
and  a  decree  entered  for  the  plaintiff  for 
$9,705.42  and  interest  from  June  3,  197&  Aa 
between  Mrs.  Carey  and  J.  J.  Richarson  the 
costs  and  the  balance  due  on  the  buildings 
should  bepaid  in  the  proportion  of  their  in- 
terests. Her  share  should  be  fixed  by  the  aid 
of  annuity  tables  treating  the  total  cost  and 
expense  at  the  date  of  the  completion  of  the 
buildings,  as  the  principal  of  a  fund  in  which 
she  held  a  life  interest,  and  the  minor  the  re- 
mainder. The  net  rent.s  collected  by  the  re- 
cieVer  may  be  applied :  First,  to  pay  the  costs 
of  this  suit,  including  the  receiver's  proper 
fee :  next,  to  the  sub-contractors  pro  rata  up 
to  tne  sums  found  due  them  by  the  master, 
with  interest  from  June  3,  1878 ;  next,  to 
Kemper  until  he  shall  have  been  paid  the 
sum  found  due  him  bv  the  master,  with 
like  interest,  and  any  balance  to  Jane  Carev. 
If  any  balance  shall  then  remain  due  to  the  suD- 
contractors,  or  to  Kemper,  unless  it  shall  be 
paid  within  thirt]^days  from  the  decree,  with 
interest,  the  premises  conveyed  to  J.  J.  Rich- 
ardson by  Groebel  under  the  order  of  December 
24, 1875,  should  be  sold  by  the  sheriff  as  upon 
execution,  and  the  proceeds  applied  to  pay 
the  remaining  costs,  taxes,  interest  and  debt 
The  case  should  remain  pending  in  the  com- 
mon  pleas  for  adjustment,  between  Jane  Carey 
and  J.  J.  Richardson,  of  their  respective 
shares  of  the  liability  imposed  by  this  decree. 

Decree  accordingly. 

[To  appear  it  40  Ohio  St.] 
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6hie  Beeigieas. 


tVPBIMI  OOVST. 


Hon.  W.  W.  'JoanoM,  OftV  «AuMo9. 

Hoa.  OiOBaB  W.  MoIltadib.  Hon.  Jobh  W.  Oebt. 

Hon.  Wiuiaii!H.  UnoK.  Hon.  Jomi  H.  Dotu. 


Columbua,  Ohio,  May  29,  1888. 

OBMXBAL  DOCKET  DB0IBION8. 

No.  127.  JphitW.  K.  Voght  v.  Directors  of  Del- 
aware Oountj  Infirmary.  £&ror  to  the  District  Court 
of  Delaware  uoanty.  Judgment  of  the  district  court 
af&rmed.    There  will  be  no  further  report. 

151.  The  State  ex  rel.  Wm.  H.'Bunker  v.  Charles  A. 
Miller.  Error  to  the  District  Court  of  Hamilton 
County.  Judgment  affirmed.  There  will  be  no  fur- 
ther report. 

260.  Home  Insurance  ^Company  of  Columbus  v. 
Robert  Pinkerton.  Error  to  the  District  Court  of 
Franklin  County.  Judgment  affirmed.  There  will 
be  no  further  report, 

262.  Mary  Pollock  v.  Joseph  Palliotel.  Error  to  the 
District  Court  of  Scioto  County.  Judgment  affirmed, 
following  Avery  r.  VansieHe. ;  WilUama  ▼.  VrmsUmf 
35  Ohio  St.  270, 296.    There  wiU  be  no  further  report. 

644.  The  PitUburgh,  Cinoinnatl  A  St  Iiouis  Rail- 
way Co.  V,  Johnson  C.  McKay.  Error  to  the  District 
Court  of  Warren  County.  Dismissed  by  agreement 
of  parties. 

MOTION  DOOKST  DflOISIONS. 

No.  102.  Pittsburgh,  Cincinnati^  St.  Louis  Rail- 
way Company  v.  Jonn  W.  Hedges.  Motion  to  rein- 
stMe  cause  No.  948  ou  the  General  Docket.  Motion 
granted. 

104.  Elijah  Jones  v.  Elizabeth  A.  Hubbell  et  al.  Mo- 
tion for  leave  to  file  a  petition  in  error  to  the  Supe- 
rior Court  of  Cincinnati,    Motion  oyerruled. 

106.  Julia  A.  Lyons  et  al.  v.  Thomas  Barry  et  al. 
Motion  to  reinstate  cause  No.  1178  on  the  General 
Docket.    Passed  for  statement  of  merits. 

107.  Georoe  W.  Duivin,  Jr.,  et  al.  v.  Benjamin  F. 
Brasher  et  al.  Motion  to  advance  cause  No.  1288  on 
the  General  Docket  to  be  heard  with  cause  No.  575, 
and  to'  dispense  with  printing  record.  Motion 
granted. 

109.  Nicholas  Joseph  v.  John  Christv.  Motion  to 
reinstate  cause  No.  1189  on  the  General  Docket.  Mo- 
tion granted. 

110  Michael  Bechled  v.  Nicholas  Riebel.  Motion  to 
reinstate  cause  No.  1188  on  the  General  Docket. 
Passed  for  statement  of  merits. 

111.  Village  of  Middleport  v.  Archibald  Denny  et 
al.  Motion  to  reinstate  cause  No.  307  on  the  General 
Docket.    Motion  granted. 

112.  James  M.  Dickman  v.  Jared  B.  Knowlton,  Ad- 
ministrator. Ac.    Motion  to   strike   printed   record 

from  the  files  and  to  dismiss  cause  mo. on  the 

General  Docket  for  want  of  complete  record.  Motion 
overruled.  Plaintiir  in  error  ordered  to  complete 
printed  record  in  sixty  days. 

118.  Ambrose  Flinn  et  al.  v.  Padflo  Building  Asso- 
ciation No.  2.  Motion  to  reinstate  cause  No.  187  on 
the  General  Docket.    Motion  granted. 

114.  Robert  Mace  v.  Joseph  Mace.  Motion  to  rein- 
state cause  No.  226  on  the  General  Docket.  Motion 
granted. 

115.  Joseph  P.  Lively  V.  Jbhn  L.  Ramsey.  Guardian. 
Motion  to  reinstate  cause  No.  185  on  tne  General 
Docket.    Motion  overruled. 


117.  Allen  Piles  v.  Ezra  H.  Noel,  Administrator. 
Motion  to  reinstate  cause  No.  302  on  the  General 
Docket.    Motion  granted. 

118.  Edward  F.  Straight  v.  The  SUte  of  Ohio.  Mo- 
tion for  leave  to  file  a  petition  in  error  to  the  Court 
of  Common  Pleas  of  Logan  County.  Motion  granted* 

119.  Souder  A  Bright  v.  Second  Ohio  Building  ft 
Loan  Association  and  Susan  Powers.  Motion'  for 
leave  to  file  a  petition  in  error  to  the  District  Court  of 
Scioto  County.  .  Motion  granted. 


♦  •  ♦ 


SirPBEMS  COTOT  C0X1IIB8I0V. 


Hon.  Motet  M.  QEAjfatm,  Cki^  Jwigt. 

Jmdgm: 
Hov.  QiomaK  K.  NAtH.  How.  FmAjnuur^J.  Diokmas. 

Hon.  CHAELib.D.  Maetim.  Hoh.  Johv  MoOauut. 


CMumbw,  Ohio,  Biay  29, 1888. 

No.  138.  Baltimore  A  Ohio  Railroad  v.  Depew. 
Error  to  District  Court  of  Guernsey  County. 

McCauuey,  J. 

Where  a  locomotive  with  cars  attached  is  standing 
on  a  railroad  track  near  a  railroad  station  or  other 
place  where  cars  are  frequently  moved  forward  or 
oackward,  a  person  who  goes  upon  the  railroad  track, 
s^ing  the  locomotive  and  cars,  and  knowing  that 
they  would,  within  a  few  minutes,  be  moved  towards 
him,  and  walks  upon  the  track  away  from  the  train 
without  keeping  watch  of  its  movements,  when  there 
was  nothing  to  hinder  him  from  seeing  the  move- 
ments of  the  train  in  time  to  avoid  danger,  and  when 
he  could  have  gone  in  the  same  direction  without 
walking  on  the  track,  is  guilty  of  such  neglisrence  as 
will  prevent  his  recovery  for  an  injury  causea  by  the 
carelessness  or  unskiUfulness  of  the  employes  of  the 
railroad,  not  amounting  to  willfulness  on  their  part. 

A  person  so  walklns  upon  a  railroad  track  is  not 
free  from  negligence  which  will  prevent  his  recovery 
for  an  injury  so  caused,  if  he  omits  to  keep  watch  of 
the  movements  of  the  train,  relying  upon  a  rule  or 
custom  of  the  emploves  of  the  railroad,  to  glye  a* sig- 
nal for  the  moving  or  the  train. 

The  expectation  that  such  signal  would  be  given 
does  not  relieve  a  person  in  such  situation,  from  con- 
stant watchfulness  for  his  safety. 

Judgment  of  district  court  and  of  common  pleas 
reverMd. 

258.  Riddle  et  al.  v  Howensteln,  adm'r,  Ac.,  et  al. 
Error  to  the  Djlstrict  Court  of  Logan  County. 

MABTIir,  J. 

1.  An  action  to  foreclose  a  mortgage,  ii^ven  to  se- 
cure a  note,  may  be  commenced  at  anv  time  wltUn 
twenty-one  years  after  its  execution,  notwithstanding 
the  note  is  Mrred  by  the  statute  of  limitations. 

2.  It  is  discretional  with  the  district  court,  on  ap- 
peal, to  restrict  the  parties  to  the  issues  made  up  and 
tried  in  the  court  below ;  and  in  doing  so,  there  is  no 
error  unless  it  clearly  appears  from  the  record  that 
there  was  an  abuse  of  the  discretion. 

Judgment  affirmed. 

246.  Charles  J.  Strong  et  ai.  v.  Raphael  Strauss. 
Error  to  the  District  Court  of  Hamilton  County. 

Dickman,  J. 

W.  R..  guardian  of  the  estate  of  three  minors,  upon 
a  sale  of  their  real  estate,  took  the  notes  of  the  pur- 
chaser, drawing  interest,  for  the  deferred  payments, 
payable  to  the  order  of  said  W.  R.,  guardian  of  A.  K., 
C.  K.  and  E.  K.,  and  secured  by  a  mortgage  on  the 
real  estate  sold. 

HeUJU 

That  one  who  bujrs  such  notes  bearing  on  their  fees 
the  marks  of  a  trust  fund,  is  put  upon  inquiry ;  and  if 
he  bujTS  them  from  the  flruardian,  under  ctroumstanosa 
fairly  indicating  that  they  were  sold  against  the  In- 
terest of  his  wards,  he  gets  no  title  from  the  guardian 
who  misappropriates  the  proceeds  of  the  sale. 
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Jadgmant  of  the  district  ootirt  revened,  nnd  thai 
of  the  oourt  of  oommon  plots  affirmed. 

164.  <)ompton,  Anlt  A  Co.  v.  D.  H.  Wilder.  Error 
to  the  District  Court  of  Hamilton  Conoty. 

Nash,  J. 

W.,  a  dtisen  of  PeonsTlvania,  was  extradited  from 
that  state  upon  a  requisition  issued  by  tbeGk>yemor*of 
Ohio,  upon  application  of  C,  A.  A  Co.,  in  a  criminal 
prosecution  instituted  by  them  in  Hamilton  county. 

SeUL'  That  the  service  of  a  summons  and  an  order 
of  arrest,  issued  in  a  civil  action  brought  by  C.  A.  A 
Co.  against  W.,  and  made  upon  W.  directly  alter  he 
had  entered  into  a  recognizance  to  appear  oefore  the 
Court  of  Common  Pleas  at  its  next  term,  and  before 
conviction  and  before  he  had  an  opportunity  to  re- 
turn to  his  home,  was  rightftilly  set  aside. 

Judgment^  of  Superior  Court  of  Ondnnati  and 
District  Court  of  Hamilton  County  affirmed. 

266.  Matthews  v.  American  Insurance  Co.  Error  to 
the  District  Court  of  Lorain  County. 

Obanobb,  C.  J. 

A  Are  insurance  policy  for  Ave  years  required  the 
insured  to  pay  9I6  cash,  and  give  a  note,  payable,  ao- 
oording  to  the  terms  of  the  policy,  in  equal  install- 
ments,  annually,  for  four  years  without  interest ;  and 
stipulated  that  if  any  installment  should  not  be  paid 
within  thirty  dajrs  after  due.  the  policy  should  be 
null  and  void  until  payment  by  the  assured  of  the 
Installment;  but  such  revivor  should  not  make  the 
insurer  liable  for  any  loss  occurring  during  the 
defiiult. 

HMi   While  the  policy  was  so  null  and  void,  no 

eremium  was  earned  by  tne  insurer,  and  the  insured 
I  entitled  to  a  credit  on  the  note  for  the  aggregate  of 
such  unearned  premium. 

Judgments  of  district  oourt  and  oommon  pleas 
reversed  and  cause  remanded. 
DiOKMAN  and  Mabtzv,  JJ^,  dissented. 

214.  Beaton  A  Co.  v.  Radford.  Error  to  the  District 
Court  of  Athens  County. 

Bt  ths  Cottbt. 

R.  sued  B.  A  Co.  on  a  promissory  note.  B.  A  Co. 
admitted  the  making  of  the  note,  but  by  counter- 
claim charsed  partial  failure  of  consideration  and 
brsaoh  of  the  contract  for  which  the  note  was  given, 
and  asked  damages  exceeding  the  sum  due  on  the  note. 
Issue  on  the  counter-claim  was  tried,  resulting  in  a 
verdict  allowing  to  defendant  a  sum  which,  being 
eiedlted  on  the  note,  left  due  to  the  plaintiff  9177.82, 
for  which  and  for  all  the  costs  he  recovered  Judgment. 

Held :  Under  section  661,  code  of  dvil  procedure, 
(8.  A  C.  1117),  the  judgment  for  costs  In  fiivor  of  the 
plaintiff  was  right. 

Judgment  affirmed. 

260.  McVeigh  tr  RItenour  et  al.  Error  to  the  Dis- 
trict Court  of  Licking  County, 

BTTKaCoUBT. 

On  April  8, 1871,  V.  R.,  being  then  liable  to  suit  for 
breach  of  promise  to  marry  8.  Af.,  conveyed  his  house 
and  lot  without  consideration  to  M.  R.  to  prevent  a 
coUectlon  of  her  damages  by  S.  M.  Afterwards  8.  M. 
recovered  a  Judgment  against  V.  R.  for  damages  for 
said  breach  of  promise,  on  which  execution  was 
Issued  and  levy  made  on  said  premises,  whidi  were 
sold  and  conveyed  to  her  by  the  sheriff  in  due  form 
of  law.  8he  then  sued  M.  R.  for  possession.  The 
oommon  pleas  gave  Judgment  In  her  favor,  but  the 
district  court  reversed  that  Judgment  because  she  had 
not  first  obtained  a  decree  settmg  sslde  the  deed  to 
M.  R. 

1.  8.  M.  was  a  creditor  of  V,  R.  at  the  time  he  made 
the  deed  to  M.  R. 

2.  That  deed  was  void  as  aaalnst  8.  Bf .  (8ec.  2,  8tat. 
Frauds,  8.  A  C.  666),  the  land  was  subject  to  levy  and 
sale  under  her  Judgment  ( Wetterman  v.  We&termant  26 


O.  8. 610),  and  as  purchaser  at  audi  sale  she  oould  re- 
cover possession  without  first  suing  to  set  aside  the 
deed  to  M.  R. 

Judgment  of  district  court  reversed  and  ooounoa 
pleaa  affirmed. 

MoCaulxt,  J.,  dissented  from  paragraph  1. 

144.  John  J.  Bradshaw  v.  Frauds  Bradshaw.  Error 
to  the  District  Court  of  Perry  County.  Settled  by 
the  parties  and  Judgment  against  the  plainUff  in 
error  for  costa. 

264.  Lewis  et  al.  v.  Lewis.  Error  to  the  District 
Court  of  8eneca  County.  Judjment  below  reversed 
on  authority  of  Shea  v.  Dick,  34  Ohio  8t.  426,  and 
cause  remanded.    No  further  report  will  be  made. 

268.  Delaware  Mutual  Bafety  Insurance  Co.  V.  Hall- 
Error  to  the  District  Court  of  Bummit  County. 
Judgment  affirmed  without  penalty  or  further  report. 

266.  McAlonan  v.  the  Btate.  Error  to  the  District 
Court  of  Bummit  County.  Dismissed  for  want  of 
preparation. 

274.  Armstrong  v.  Martin.  Error  to  the  District 
Court  of  Darke  County.  Dismissed  for  want  of 
preparation. 

278.  Haven  v.  Ames.  Error  to  the  District  Court  of 
Hancock  County.  Dismissed  for  want  of  prepara- 
tlon. 

280.  Goodwin  v.  Turner.  Error  to  the  District 
Court  of  Erie  County.  Passed  for  proof  of  service  of 
record  and  of  plaintiff's  brief. 

288.  C.  A  P.  Packet  Co.  et  al.  9.  Johnson.  Error  to 
the  District  Court  of  Washington  County.  Dtsndssed 
for  want  of  preparation. 

292.  Haas  v.  Kelllng.  Error  to  the  District  Court  of 
Lorain  County.  Juc^ment  affirmed  because  It  does 
not  dearly  appear  that  the  district  court  erred  In  set- 
ting sslde  the  verdict.  No  penalty.  No  further 
report. 


Ketcham  v.  BImpson.    Error  to  the  District 

Court  of  Putnam  Coumy-    Judgment  affirmed  with- 
out penalty  or  further  report. 

MOnOH  DOOER  DBOmOllB. 

1.  Fitdi,  Btephenson  A  Co.  v.  Botts.  Motion  to 
dismiss  cause  No.  800  on  the  General  Docket.  Motion 
overruled. 


#  > » 


uooBD  OF  vsw  oins nimnr  ths  omoi  oi 

THS  OLSBX  OF  THS  IVPBIMI  OOVBT. 

1288.  The  Btate  of  Qhio  on  the  rel  of  the  Attomej 
General  v.  Charles  B.  8qulre.  Quo  Warranto.  Hdl- 
llnssworth  ft  Hill  for  plaintiff;  N.  G.  Johnston  for 
defendant. 

1280.  Frederick  Burekhardt «.  licopold  Borekhaidt. 
Error  to  the  Buperior  Court  of  Cincinnati,  O. 
A    mnkle,  BtiOls  A   Klttrege  for  plaintiff, 
Thompson  A  BCaarwell  for  derendant. 

1290.  James  Compton .«.  Wabash,  Bt.  Lonla  and 
Padfic  R'y.  Co.  Error  reserved  in  the  District  Court 
of  Lucas  County.  Bprague,  Welbom  A  Bpragoe,  ihr 
plaintiff ;  J.  R.  Osbom  et  al.,  for  defendaQt. 

1201.  Samuel  Benner  «.  Levi  F.  Bauder  et  aL  Brnir 
reserved  In  the  District  Court  of  Cnyahogn  Ooun^. 
Foran  A  Dawley,  for  plaintiff;  Stone  A  Haddon,  for 
defendants. 

120^  The  St.  Clair  Strset  Hallway  Co.  «.  KUan 
Eadle,  by  next  friend.  Error  to  the  Diatriot  Obiut  of 
Cuyahoga  County.  Foram  A  Dawley,  for  plaintiff; 
Gnawola  A  Btarr,  for  defendant. 
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OolutniuSy  O.y  June  9,  188S. 

TEl  LBOULATinUE. 

The  law-making  power  of  this  great  state 
has  fallen  of  late  years  into  the  hands,  or  at 
least  within  the  control,  of  men  of  such  pro- 
nounced inferiority  that  it  is  slight  wonder 
that  the  lawcrmade  are  a  disgrace  to  any  civil- 
ized people.  The  few  intelligent  men  who 
are  or  ha^e  been  members,  were  powerless  to 
stem  the  current  of  imbecility  which  has 
flooded  the  statute  books  with  laws  as  absurd 
and  unjust  as  they  are  illnadvised  and  uncon- 
stitutional. 

If  the  whole  number  of  bills  introduced  at 
the  last  session  had  been  shaken  up  together 
in  a  sack  and  as  many  drawn  forth  at  random 
and  declared  enacted,  as  were  finally  passed, 
the  quality  of  the  legislation  would  have  been 
vastly  better  than  that  really  accomplished. 

When  it  becomes  possit^le  for  an  impecuni- 
ous member,  who  desires  a  few  state  reports 
at  less  than  cost, — to  save  his  own  purse  a 
paltry  ten  dollars, — to  secure  the  passage  of  a 
law  making  the  secretary  of  state  a  kind  of 
post-trader  in  books,  and  thereby  deplete  the 
library  of  the  state,  and  entail  upon  the  state 
an  expense  of  at  least  a  thousand  dollars, 
possibly  ten  times  that  amount;  when  by 
some  mysterious  jugglery  on  the  last  day  of 
a  session  a  law  can  be  passed  making  the 
supreme  court  a  sort  of  dinkey  to  follow  the 
Superior  Court  of  Cincinnati ;  when  judges  of 
courts  of  common  pleas,  having  well  defined 
and  limited  constitutional  duties  and  powers, 
are  turned  into  boards  to  apppint  tax  commis- 
sioners and  health  officers,  placing  the  whole 
system  of  taxation  and  sanitary  government 
i  n  jeopardy ;  when  men  in  various  kinds  of  busi- 
ess  are*compelled  to  form  organizations  to  pro- 
tect, themselves  against  unjust  and  discrimin- 
ating legislation,  it  is  certainly  time  to  cry 
a  halt;  and  there  is  little  wonder,  indeed,  that 
honest  and  capable  men  refuse  to  be  elected 
members  of  the  law-making  body,  and  we  see 
only  incompetent  nobodies  struggling  for 
what  is  not  but  should  be  an  honorable  and 
an  enviable  position. 

Fortunately  this  is  not  universal.    In  some 


counties  the  best  men  are  put  forward  and 
elected  in  the  vain  hope  that  when  they  meet 
for  the  purpose  of  making  up  the  copy  for  the 
annual  volume  of  session  laws,  for  which  the 
state  printer  is  in  waiting,  they  will  find 
other  intelligent  gentlemen  who  will  at  least 
pass  harmless  akhough  unnecessary  laws.  But 
they  are  disappointed.  They  find  all  nations 
and  all  colors  represented  there,  and,  withal 
such  a  total  lack  of  intelligence,  or  even  good 
horse  sense,  that  the  mere  appearance  of  a 
well  meant  measure  is  the  signal  for  its  over- 
throw. 

The  list  of  names  appearing  in  the  "an- 
nouncements" is.  a  terrible  lecture  upon  the 
status  of  the  legislative  body  of  Ohio  as  molded 
by  the  imbecility  of  the  majorities ;  and  a  his- 
tory of  their  achievements  and  qualifications, 
regardless  alike  of  their  party  affiliations, 
their  age,  sex  or  previous  condition  of  servi- 
tude, would  read  like  a  Doren  or  a  Rutter 

log-book. 
We  appeal  to  the  bar  of  the  state,  that 

honorable  class  which  practically  governs  the 
country,  which  maps  out  the  scope  and  use- 
fulness of  our  free  institutions,  which  protects 
the  rights  of  men  and  frames  all  useful  and 
intelligent  legislation,  to  come  to  the  front 
and  bar  out  imbecility  from  legislative  halls, 
and  re-habilitate  the  law-making  power  with 
its  old-time  and  proper  efficiency  and  honor. 


Thb  following  notice  has  been  received  from 
the  Secretary  of  the  American  Bar  Associa- 
tion: 

AxBRiCAN  Bab  Association,) 
Baltdcorb,  May  16,  1883.  J 

The  Association  having  voted  to  hold  our 
next  meeting  at  Greenbrier,  White  Sulphur 
Springs,  if  arrangements  could  be  made  for 
our  accommodation  there,  I  find,  after  cor- 
respondence on  the  subject,  that  they  cannot 
be  made. 

Our  next  meeting,  therefore,  will  be  held 
as  usual  at  Saratoga  Springs,  the  first  session 
being  on  Y^ednesoay,  August  twenty-second 
next. 

Jjfdw  yowrinUiniion  to  aUend  the  meeting  please 
inrorm  me  of  the  fact  not  later  than  July 
first,  as  it  will  facilitate  the  arrangements 
which  the  Executive  Committee  must  make 
for  the  meetinff. 

By  order  of  the  Executive  Committee, 

Edward  Otis  Hinklry,  Secretary. 
No.  48  North  Charles  Street. 
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UGHLATin  POWn  TO  7IX  BAm  07  OABBZn 
07  7BBI0HT  AVD  FAaSZVOm. 

fhe  decision  by  the  Sapreme  Court  of  the 
United  States  ,on  the  seventh  day  of  the  pres- 
ent month,  of  the  case  of  BuggUa  w.  HUmriB 
is  one  of  the  most  important  upon  the  ques- 
tion of  chartered  rights  rendered  since  the 
famous  Dartmouth  College  case,  and  marks 
an  era  in  the  great  struggle  of  the  people 
against  the  corporations,  fortified  as  they  sup- 
posed by  the  great  principle  that  a  charter 
was  a  contract  beyond  which  popular  rights 
could  not  go. 

A  short  history  of  the  circumstances  which 
led  to  this  case,  and  of  the  former  cases  which 
may  be  said  to  have  prepared  the  way  for  the 
present  decision  of  the  Supreme  Court  of  the 
United  States,  and  of  the  Supreme  Court  of 
Illinois,  whose  decision  was  affirmed,  can  not 
fail  to  be  of  interest,  not  only  to  every  law- 
yer, but  to  every  person  interested  in  the 
question  of  popular  rights. 

The  complaints  of  the  people  of  the  west 
against  the  unjust  discriminations  ahd  extor- 
tions of  railroad  corporations  led  to  the 
passage  of  laws  by  several  of  the  states  for  the 
purpose  of  regulating  the  charges  of  the  com- 
panies, and  the  enforcement  of  these  laws  has 
been  contested  at  every  step  until  now  the 
last  principle  claimed  by  the  advocates  of  the 
right  of  legislative  control  has  been  estab- 
lished by  the  decision  of  the  highest  court  in 
thelancL 

Before  the  adoption  of  the  constitution  of 
1870,  in  Illinois,  nearly  all  corporations  were 
organized  under  special  charters,  and  in 
nearly  all  the  charters  of  the  railroad  com- 
panies, ther^  was  a  provision  expressly  giving 
the  company  the  right  to  establish  its  rates  for 
the  carriage  of  freight  and  passengers.  In  the 
convention  one  of  the  leading  questions  was, 
how  these  corporations  should  be  controlled, 
and  after  very  able  discussion  a  provision  was 
adopted  thatin  the  future  no  special  charters 
should  be  granted,  and  also  sections  which  re- 
quired the  general  assembly  to  pass  laws  es- 
tablishing reasonable  maximum  charges  for 
the  transportation  of.  freight  and  passengers, 
and  for  the  prevention  of  unjust  discrimina- 
tion and  extortion  on  the  pkrtof  the  railroads 
of  the  state,  and  to  enforce  the .  same  by  ade- 


quate penalties,  if  necessary,  to  the  extent  of 
forfeiture  qi  their  property  and  franchises. 

At  the  first  session  of  the  legislature  after 
the  adoption  of  the  constitution  two  laws  were 
passed,  one  of  which  was  to  prevent  anjost 
discriminations  in  freight  tari£b,  and  the 
other  which  required  all  railroads  to  report 
the  amount  of  earnings  per  mile  for  the  pre- 
ceding year,  and  dividing  them  into  classes  ac- 
cording to  those  eamings,and  fixing  maximum 
rates  which  each  class  could  charge.  Under 
this  latter  act  the  present  suit  arose. 

Under  the  provisions  of  the  first  act  an  in- 
formation was  filed  in  the  Circuit  Court  of 
McLean  County  against  the  Chicago  and 
Alton  Railroad  Company,  charging  that  the 
company  had  repeatedly  violated  the  act  by 
charging  a  greater  sum  for  transporting  freight 
from  Chicago  to  Lexington,  a  station  110  miles 
distant,  than  from  Chicago  to  Bloomington,  16 
miles  further  away,  in  the  same  direction. 

The  company  pleaded  its  charter  author- 
ising it  to  fix  its  own  rates,  and  also  plead 
that  the  rates  to  Lexington  were  not  anrea- 
sonable,  but  that  the  Bloomington  rates  were 
too  low,  owing  to  competition.  Upon  demur- 
rer this  plea  was  held  bad  and  a  judgment  of 
ouster  was  rendered  against  the  company. 

Upon  error  this  decision  was  reversed  for 
two  reasons :  The  first  was  that  the  penalty 
was  too  great  for  the  first  conviction^  as  the 
constitution  provided  that  all  penalties  should 
be  proportioned  to  the  nature  of  the  offense, 
and  also  that  the  penalty  ot  forfeiture  would 
only  be  allowed  by  showing  the  necessity  finr 
it,  which  was  not  provided  for  by  the  law. 
The  second  point  was  that  the  law  provided 
against  all  discrimination  and  not  merely 
unjust  discrimination. 

In  the  decision  the  court  announced  a  prin- 
ciple which  is  directly  in  conflict  with  its 
decision  in  the  Buggies  case,  and  whioh  ef- 
fectually prevented  any  iildividual  firom  main- 
taining a  suit  against  the  companies. 

The  court  then  held  that  the  legidittare 
could  only  declare  that  certain  discrimina- 
tions were  prima  Jdeie  unjust,  but  that  the 
companies  shotdd  be  entitled  to  a  jury  trial  to 
determine  whether  the  discrimination  was  in 
&ot  unjust 

The  legislature,  at  its  next  sessioa,  amended 
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the  law  80  as  to  make  it  comply  witb*the  in-, 
tentions  of  the  supreme  court,  and  by  impli- 
cation the  law  under  which  the  Ruggles  case 
arose  was  thereby  repealed. 

This  passenger  act  arbitrarily  classified 
the  roads  according  to  their  earnings,  and 
fixed  a  schedule  without  giving  any  chance 
for  any  trial  as  to  whether  the  rates  were  rea- 
sonable or  not. 

The  Ruggles  case  was  commenced,  and  the 
case  reached  the  sepreme  court,  before  the  re- 
peal of  the  law,  and  was  not  decided  for  six  or 
fleven  years  after  the  case  was  begun. 

Ruggles  was  a  conductor  in  the  employ  of 
the  Chicago,  Burlington  and  Quincy  Railroad 
Co.,  which  had  a  special  charter  authorizing 
it  to  fix  its  passenger  and  freight  tarifb,  and 
in  March,  1873,  a  man  by  the  name  of  Lewis 
tendered  him  eighteen  cents  as  the  fare  for  six. 
miles  on  that  road,  which  was  the  statutory 
rate.  The  rate  fixed  by  the  company  was 
twenty  cents,  and  upon  the  refusal  to  pay  the 
extra  tw6  cents  he  forcibly  removed  Lewis 
from  the  train.  For  this  he  was  arrested  for 
an  assault  and  battery  before  a  justice  of  the 
]>eace  and  fined  $10  and  costs,  and  the  case  was 
taken  through  the  circuit  to  the  Supreme 
Court  of  the  State,  and  having  there  been 
aflHrmed  was  taken  on  error  to  the  Supreme 
Court  of  the  United  States. 

After  the  decision  of  the  Chicago  and  Alton 
Railroad  case,  a  case  somewhat  dififerent  in 
character  but  which  had  a  great  influence  on 
the  questions  involved,  came  before  the  Su- 
preme Court  of  Illinois  and  of  the  United 
States,  in  the  case  of  Muwn  v.  The  People^  69 
111.  80.    Sc.  Mmn  v.  lOinoia,  94  U.  S.  113. 

The  question  in  tUat  case  was  whether  the 
legislature  had  the  right  to  fix  the  maximum 
rate  of  charges  to  govern  an  individual  who 
had  no  special  privilege  from  the  state,  but 
was  engaged  as  a  warehouseman  in  storing 
and  handling  grain  for  individuals.  When 
the  case  was  first  hefore  the  court,  it  could 
reach  no  satisfactory  conclusion,  but  one  judge 
having  resigned,  and  another  who  was  a  very 
able  judge,  and  a  Republican,  having  been 
beaten  in  a  strong  Republican  district  by  a 
Democratic  candidate  of  only  local  reputation, 
(8ht>wing  tl^at  if  courts  declare  the  law  the 
people  make  courts),  upon  a  reargument  be- 


fore the  court  it  was  held  that  a  statute  of 
that  kind  was  not  unconstitutional. 

This  case  was  affirmed  by  tlie  Federal  court. 
In  that  court  the  point  was  made  that  even 
if  .property  is  clothed  with  a  public  use,  the 
owner  is  entitled  to  a  reasonable  compensa- 
tion for  its  use,  and  that  what  was  reasonable 
is  a  judicial  and  not  a  legislative  question. 

The  court  held  that  the  practice  had  been 
otherwise;  that  while,  in  mere  private  mat- 
ters, what  is  reasonable  must  be  ascertained 
judicially,  and  where  there  are  no  statutory 
provisions  on  matters  of  public  interest  which 
the  legislature  might  control,  the  question 
of  reasonableness  is  for  the  courts. 

"  The  controlling  fact  is  the  power  to  regu- 
late at  all.  If  that  exists  the  right  to  estab- 
lish the  maximum  of  charge  as  one  of  the 
means  of  regulation  is  implied.  In  fact,  the 
common  law  rule  which  requires  'the  charge 
to  be  reasonable,  is  itself  a  regulation  as  to 
price.  But  a  mere  common  law  regulation  of 
a  trade  or  business  may  be  changecT  by 
statute." 

'*  To  limit  the  rate  of  charge  for  services  ren** 
dered  in  a  public  employment  or  for  the  use 
of  property  in  which  the  public  has  an  in- 
terest is  only  changing  a  regulation  which 
existed  before.  It  establishes  no  new  princi- 
ple in  the  law,  but  only  gives  effect  to  an  old 


one." 

The  next  question  was  whether  the  same 
principle  which  was  announced  as  applicable 
to  individuals  would  also  be  applied  to  cor^ 
porations  engaged  in  a  public  calling.  This 
point  was  before  the  Supreme  Court  of  the 
United  States  in  0.  B.  &  Q.  J2.  J2.  v.  Jotoa,  94 
U.  S.  164,  and  WvMma&  8L  Paul  Railroad  Co.  r. 
Blake^  94  U.  S.  180,  and  also  in  some  Wiscon- 
sin cases.  In  the  Iowa  case  the  corporation 
was  organised  under  a  general  law  which 
gave  the  right  to  make  all  rules  and  regu- 
lations deemed  expedient  in  relation  to 
its  a£BBtirs,  but  was  subject  to  such  rules 
and  regulations  as  the  general  assembly 
might  from  time  to  time  enact  and  provide. 

In  the  Blake  case,  which  was  from  Minne- 
sota, the  court  say  that  there  was  nothing  in 
the  charter  which  limited  the  power  of  the 
state  to  regulate  charges,  and  in  Wisconsin 
when  the  chariers  were  gnyited,  there  was  a 
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constitutional  proyision  in  force  which  de- 
clared that  all  acts  for  the  creation  of  corpor- 
ations might  be  altered  or  repealed  by  the  leg- 
islature at  any  time  after  their  passage.  So 
that  the  question  of  the  effect  of  an  express 
grant  in  the  charter  did  not  arise,  but  the 
cases  were  determined  upon  the  general  prin- 
ciple of  the  common  law. 

The  court,  in  those  cases,  declared  that  a  cor- 
poration without  an  express  grant  had  no 
greater  rights  than  an  individual. 

In  the  Iowa  case  the  court  say :  '*  This  com- 
pany, in  the  transaction  of  its  business,  has 
the  same,  rights  and  is  subject  to  the  same 
control  as  private  individuals  under  the  same 
circumstances.  It  may  carry  when  called 
upon  to  do  so,  and  can  charge  only  a  reasona- 
ble sum  for  the  carriage.  In  the  absence  of 
any  legislative  regulation  on  the  subject  the 
court  must  decide  for  it  when  controversies 
arise,  what  is.  reasonable.  But  when  the  leg- 
islature steps  in  and  provides  a  maximum 
of  charges,  it  operates  upon  this  corporation 
the  same  as  it  does  upon  individuals  engaged 
in  a  similar  business.  It  was  within  the 
power  of  the  company  to  call  upon  the  legis- 
lature to  fix  permanently  this  limit  and  make 
it  a  part  of  the  charter,  and  if  it  was  refused, 
to  abstain  from  building  the  road  and  estab- 
lishing the  contemplated  business.  If  that 
had  beeil  done  the  charter  might  have  pre- 
sented a  contract  against  future  legislative 
interference." 

In  the  Ruggles  case  the  Supreme  Court  of 
Illinois  bases  its  decision  upon  its  prior  de- 
cision in  the  Munn  case  and  the  decisions  of 
the  Supreme  Court  of  the  United  States  above 
cited. 

It  goes  further  in  assuming  that  the  same 
principle  applies  when  an  express  grant  to 
fix  its  own  rates  has  been  given  in  the  char- 
ter. Judge  Walker,  in  delivering  the  opinion 
of  the  court,  said  :  *'  When  the  general  assem- 
bly brings  into  existence  an  artificial  person 
or  corporation,  it  may,  at  pleasure,  endow  it 
with  such  facilities  or  powers  as  it  may  deem 
proper  for  the  benefit  of  the  corporation  and 
the  public.  It  may  grant  or  withhold  powers 
at  pleasure.  But  it  is  believed  that  that  body 
is  powerless  to  confer  greater  or  more  unlim- 
ited powers  than  are  possessed  by  natural  per- 


sons, fi he  power,  however,  may,  no  doubt,  be 
conferred  to  that  extent  when  necessary  to 
accomplish  the  end  sought.  But  it  would  be 
contrary  to  the  very  object  of  the  creation  of 
government,  to  create  bodies  or  artificial  per- 
sons beyond  the  power  of  control  by  the  govern- 
ment. To  cjeate  bodies  in  its  limits  beyond 
the  governing  power  of  the  state,  bodies  that 
are  only  controlled  by  their  own  will,  inde- 
pendent of  law  and  beyond  its  control,  would 
be  beyond  the  purpose  of  establishing  gov- 
ernment." This  reasoning  is  certainly  very 
conclusive,  and  yet  the  author  of  this  article 
knows  personally  that  at  least  some  of  the 
judges  of  that  court  feared  a  reversal  of  the 
case  by  the  Federal  court,  and  believed  that 
the  doctrine  set  forth  in  the  Chicago  and 
Alton  case  was  the  correct  one. 

In  the  decision  of  the  Supreme  Court  of  the 
United  States  the  question  involved  in  the 
above  extract  is  not  settled,  but  the  decision 
is  broad  enough  to  cover  nearly  all  cases  that 
can  arise  between  the  people  and  the  corpora- 
tions. 

The  court  holds:  1.  That  grants  of  im- 
munity from  legislative  control  areSiever  to 
be  presumed,  but  on  the  contrary  the  pre- 
sumptions are  all  the  other  way,  and  unless 
the  exemption  is  clearly  established,  the  leg- 
islature is  free  to  acton  all  subjects  within  its 
general  jurisdiction  as  public  interests  may 
seem  to  require.  A  state  may  limit  the 
amount  of  charges  by  railroad  companies  un- 
less restrained  by  some  contract  in  the  char- 
ter. 

So  far  there  could,  after  the  cases  above 
ctted,  be  no  question,  but  the  oour^urther  hold 
that  the  grant  of  the  state  to  the  directors  of 
thd  power  to  establish  such  rates  of  tolls  for 
the  conveyance  of  persons  or  property  as  they 
shall  from  time  to  time,  by  their  by-laws,  de- 
termine is  not  a  contract  which  restrains  the 
legislative  control.  It  declares  that  such  by- 
laws must  not  be  repugnant  to  the  constitu- 
tion and  laws  of  the  state. 

The  state,  having  as  settled  by  former  cases, 
the  legislative  power  to  regulate  the  chaises 
of  services  for  hire,  the  charter  of  the  com- 
pany must  be  construed  in  the  light  of  that 
established  power. 

Thus,  after  a  determined  and  bitter  contest 
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of  fifteen  or  sixteen  years'  daration,  a  de- 
cision is  given  which  is  all  that  can  be  asked 
for  all  practical  purposes,  and  the  corporations 
are  taaght  by  the  highest  authority  that  the 
people  have  some  reserved  rights  which  they 
are  bound  to  respect. 

O.  W.  A. 

Prtieles  Sviginal  aiid  Seleeteel. 

COVTBACTS  nr  BESTSAIVT  07  TBAOl. 

It  is  a  general  rule  of  law  that  all  contracts, 
whether  parol  or  under  seal,  which  are  in  gen- 
eral restraint  of  trade,  or  of  any  particular 
avocation  or  profession,  are  absolutely  void, 
because  they  are  against  public  policy  and 
oppressive  upon  individual  industry  (Homer 
V.  GraveSj  7  Bing.  744;  Ougrand  v.  Dandekt^  82 
Md.  561 ;  Wright  v.  Ryder,  86  Cal.  857;  Mare  v. 
Bonnet,  40  Id.  251 ;  CaUaAan  v.  DmnMy,  45  Id. 
152 ;  Ahfer  v.  TTuieher,  19  Pick.  51 ;  TayUr  v. 
Blanchard,  13  Allen  370 ;  Morae,  etc.  v.  Horde, 
103  Mass.  72 ;  Harkh^fimi'e  App.,  78  Pa.  St.  196). 
To  give  them  validity  they  must  be  partial — 
must  be  limited  as  to  place  of  operations  and 
be  supported  by  a  sufficient  consideration 
(Oompere  v.  Socheeter,  6  P.  B.  Smith  194; 
Ward  V.  Byrne,  5  M.  ft  W.  548;  Homer  v.  AbK- 
ford,  3  Bing.  328). 

A  general  restraint  of  trade  has  been  de- 
fined to  be  such  a  restraint  as  prohibits  a  per- 
son from  employing  his  talents,  industry  or 
capital  in  any  undertaking  within  the  coun- 
try (Homer  v.*  Ashford,  8  Bing.  828) ;  and  one 
which  limits  an  individual  to  or  excludes 

■ 

him  from  a  circumscribed  district  in  the 
employment  of  his  industry,,  talents  or 
capital  is  a  contract  in  partial  restraint  of 
trade. 

This  rule  of  law  obtained  at  an  early 
period  in  the  history  of  English  jurisprudence 
(MUehel  V.  Beynold,  1  P.  Wms.  181),  and  is 
founded  upon  the  policy  of  the  law  which  favors 
trade  and  fosters  enterprise.  The  exception  that 
contracts  only  partially  in  restraint  <rf  any  par- 
ticular profession  or  avocation,  if  founded 
upon  a  sufficient  consideration,  are  valid  and 
enforceable  (Prugndl  v.  Ooeee,  Aleyn  67 ;  Broad 
V.  JoUyffe,  Ck>r.  Jac  596;  2  Rolle  201 ;  Price  y. 
Fuller,  8  Masa  228;  Pdlrner  v.  StOAini,  8  Pick. 


18^;  Price  v.  Woodward,  6  Id.  206;  CHhnan  v. 
Dmight,  13  Gray,  356;  Querand  v.  Danddet,  32 
Md.  561)  is  said  to  be  in  furtherance  of  tlie 
rule  itself  (Rannie  v.  Irvine,  7  Man.  &  6r.  969). 
But  whether  or  not  the  consideration  for  such 
restraint  is  adequate  or  inadequate  is  a  question 
into  which  the  courts  will  not  inquire.  For 
where  a  consideration,  recognized  in  law  as  be- 
ing valuable,  is  paid,  the  law  presumes  that  the 
matter  has  been  deliberately  considered  by  the 
parties  to  the  transaction,  and  that  it  is  com- 
mensurate with  the  restraint  imposed  (Hvb- 
hard  V.  MiUer,  27  Mich.  15).  All  that  the 
courts  will  do  in  passing  upon  such  a  cove- 
nant is  to  determine,  firet,  whether  the 
restraint  is  reasonable  and  consistent  with 
law  and  public  policy;  and,  second,  whether 
the  contract  shows  on  its  face  a  legal'  and 
valuable  consideration  (HUchcodh  v.  Ooker,  6 
Ad.  A  El.  439;  Archer  v.  March,  lb.  966;  Leigh- 
ton  V.  Walee,  3  M.  &  W.  551 ;  PilUngtm  v.  ScoU, 
15  Id.  657 ;  Hartley  v.  Ownming8,6  B.  C.  247 ; 
Saifiter  v.  Fergusaon,  7  Id.  716;  (juerand  v.  Dan- 
ddet,  82  Md.  561).  Although  the  courts  will 
enforce  such  contracts  within  certain  limits 
and  under  certain  restridtions,  yet  the  law 
does  not  favor  them. 

In  passing  upon  contracts  in  restraint  of  a 
certain  trade  or  profession  or  avocation  the 
courts  determine,  firet,  whether  such  restraint 
is  universal  or  partial ;  second,  whether  it  is 
upheld  by  an  adequate  consideration ;  third, 
whether  it  is  reasonable  iHMrooie  v.  Waters, 
9  How.  Pr.  885 ;  Dwdap  v.  Gregory,  10  N.  Y. 
241 ;  Chappd  v.  Brockway,  21  Wend.  157 ;  Lang 
V.  Work,  2  0.  St.  520;  Thomas  v.  MUes,  8  Id. 
275 ;  Holmes  v.  Martin,  10  Ga.  503). 

Such  restraint,  then,  to  be  lawful  and  up- 
held by  the  courts,  must  be  circumscribed  in 
their  operation,  reasonable  in  their  exactions, 
and  upheld  by  a  sufficient  consideration  (Holr 
hrooke  v.  Waters,  9  How.  Pr.  885).  But  a  very 
small  consideration  has  been  held  sufficient 
(Price  V.  Fuller,  8  Mass.  228). 

Where  the  restraint  is  larger  than  that 
required  for  the  protection  of  the  party  in 
interest,  the  contract  will  be  declared  void 
(HitcheockY.Odker,  6  Ad.  A  El.  ^54;  Tallis  y. 
Tidtis,  101  El.  A  Bl.  391;  Mutton  v.  May,  11 
MeesA  Wels.  658;  Choppd  v.  Brockway,  21 
Wend.  157;   Nobk  v.  Bates,  7  Cow.  809;  2 
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Saund.  156),  and  the  ahortness  of  the  time 
during  which  such  contract  is  to  be  in  force 
will  not  change  its  character  {Ward  v:  Byme^ 
6  M.  <fe  W.  548),  and,  on  the  other  hand,  if 
the  contract  be  reasonable  as  to  locality,  its 
indefiniteness  as  to  duration  and  conditions 
will  not  invalidate  it  (Hitchcock  v.  Cokery  6  Ad. 
&  El.  447 ;  Bun  v.  Ouy,  4  East.  190 ;  Clusman 
V.  Nainby,  2  Str.  739 ;  S.  C.  2  Ld.  Raym.  1456 ; 
WiUcina  v.  Evans,  3  Y.  &  Jerv.  318;  MaUen  v. 
May,  11  M.  &  W.  653;  Hastings  v.  Whitley,  2 
Exch.  611;  PiHce  v.  Woodward,  6  Pick.  206; 
Bowser  v.  Bliss,  7  Blackf.  344 ;  Story  on  Sales, 
Sec.  493) ;  and  the  fact  that  the  person  to 
whom  the  sale  was  made  and  in  whose  favor 
the  restriction  granted  has  quit  business,  will 
not  relieve  from  the  original  contract  {Elves  v. 
Orofts,  10  C.  B.  241 ;  Cook  v.  Johnson,  47  Conn. 
176). 

What  restraints  are  reasonable  it  is  often- 
times a  very  nice  question  to  decide.  The 
question  has  frequently  been  before  the  courts 
and  many  cases  determined.  It  has  been  held 
where  a  man  disposed  of  his  business  and  the 
good-will  thereof,  covenanting  not  to  engage 
in  the  same  trade  in  the  towns  of  A  or  B,  or 
within  six  hundred  miles  of  A,  that  the  con- 
tract was  valid  and  binding  as  to  A  and  B 
{Green  v.  Price,  13  M.  A  W.  695),  but  void  as 
to  the  six  hundred  miles  (16  M.  &  W.  346).  A 
restraint  extending  over  "all  the  country 
west  of  Albany"  has  been  held  void  {Law- 
rence V.  Kidder,  10  Barb.  461)  ;  or  over  a  whole 
state  {Taybr  v.  Blanchard,  13  Allen,  370; 
More  V.  Bonnet,  40  Cal.  251). 

But  an  agreement  not  to  trade  from  Boston 
with  the  northwest  coast  of  America  was  up- 
held by  an  early  Massachusetts  case  {Parkins 
V.  Lyman,  9  Mass.  522).  An  agreement  by  a 
lawyer  not  to  practiae  in  the  town  of  L  or 
within  one  hundred  and  fifty  miles  of  it,  was 
upheld  (Brown  v.  Oray,  4  East.  190).  A  con- 
tract by  a  surgeon  not  to  practice  within  ten 
miles  of  plaintiff,  was  held  good  (Denis  v. 
Mason,  5  Term.  Rep.  118)  ;  or  within  two  and 
one-half  miles  of  an  office  sold  (Atkyns  v.  Kin- 
nier,  4  Exch.  776).  A  contract  not  to  sell 
milk  within  five  miles  of  A  held  valid  (Proc- 
tor V.  Sargent,  2  Mann.  &  6r.  20) ;  also  not  to 
carry  on  9  particular  trade  within  twenty 
miles  of  the  plaintiff's  residence  (Nobles  v. 


Bates,  7  Cow.  307).  Where  a  man  sold  his 
business  and  the  good-will  thereof,  and  agreed 
not  to  carry  on  the  same  business  in  that  city, 
the  contract  was  upheld  (Ouerand  v.  Dandddy 
32  Md.  56;  Pdmer  v.  StMins,  3  Pick.  188; 
Pierce  v.  Woodwa  ^,  6  Id.  206;  GUman  v. 
Dwight,  13  Gray  3^6).  Where  a  man  sold  a 
stage  line  and  coaches  and  agreed  not  to 
become  interested  directly  or  indirectly  in 
any  competing  line  over  said  route  or  any 
part  of  it,  it  was  enforced  (Davis  v.  Barney,  2 
Gill.  A  Johns.  382 ;  PHce  v.  FtMer,  8  Mass.  223) ; 
also  where  a  man  sold  a  magazine  and  its 
good-will  and  agreed  not  to  publish  another 
of  a  like  character  in  that  town  {Ainsworth  v. 
Bendy,  14  Week.  Rep.  630;  Ingram  v.  StJ,  5 
Jur.  N.  S.  348).  Where  a  man  contracted  to 
write  two  stories  for  a  magazine  and  agreed 
not  to  write  others  for  any  paper  that  sold 
under  a  stipulated  price,  it  was  upheld  (Stiff 
V.  Carrell,  2  Jur.  N.  S.  348).  But  where  a  man 
sold  his  business  and  good-will,  and  at  the 
same  time  agreed  not  to  follow  it  or  any 
branch  thereof  in  the  city  or  state  for  eight 
years,  held  void  because  an  unreasonable; 
restraint  of  trade  (More  v.  Bonnet^  40  Cal.  251 
Taylor  v.  Blanchard,  13  Allen  370;  CaUahan  v. 
DonnoUy,  45  Cal.  152 ;  Dunlap  v.  Gregory,  6 
Seld.  241). 

It  has  been  declared  that  the  good-will  of  a 
trade  or  profession  may  be  an  item  of  interest 
which  is  valuable  between  the  parties,  and 
may,  consequently,  become  a  subject  of  barter 
and  sale  (Hitchcock  v.  Ooker,  6  Ad.  &  EI.  439; 
Chierand  v.  Danddet,  32  Md.  561 ;  Lindley  on 
Partnership,  Sec.  859  et  seq.) ;  but  we  appre- 
hend that  such  is  properly  the  case  only 
where  the  good-will  attaches  to  the  business 
and  is  exclusive,  and  not  where  it  belongs  to 
the  person  only  and  is  co-ordinate  with  other 
personal  interests. 

A  man  may  sell  his  office  (if  he  be  a  physi- 
cian) together  with  the  good-iirill  attaching 
thereto ;  but  he  may  not  enter  into  a  contract 
with  a  third  person  by  the  terms  of  which 
such  third  person  is  to  enter  into  and  occupy 
his  office  and  conduct  the  business  in  hifl 
name  (Jerome  v.  BigkfWy  66  111.  452;  wde  also 
BeU  V.  Locke,  8  Paige,  74 ;  Taylor  v.  Carpenter, 
11  Id,  299;  BUm  ei  al  v.  Blo(mer,2i  Barb. 
604;    Cornelius   v,    Walsh,   Breese,    98),    be 
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cause  this  would  be  a  fraud  upon  the  public. 
The  owners  of  adjoining  tracts  of  real 
estate  may  mutually  agree  that  their  respec- 
tive properties  shall  not  be  used  for  particu- 
lar purposes  ( Oartia  v.  AyrauU,  47  N.  Y.  73 ; 
TaUmadge  v.  East  River  Bank,  26  IdL  106 ;  OUbert 
V.  Prefer,  38  Id.  165 ;  Tru8tee8  v.  Lynch,  70  N. 
Y.  440),  and  although  the  contract  is  in  re- 
straint of  trade,  yet  it  will  be  upheld  by  the 
courts.  The  mutuality  will  be  looked  upon 
as  sufficient  consideration  to  sustain  the  con- 
tract {TrvsUes  v.  Lynch,  loe.  cit.).  Such  con- 
tract creates  an  easement,  of  the  class  some- 
times denominated  an  "amenity"  (Trustees  v. 
Lynch,  loc.  cit.),  which  will  be  protected  and 
enforced  in  a  court  of  equity  {Barrow  v.  Rteh- 
ard,  8  Paige  351 ;  2  Story's  Eq.  Jr.  926a  et  eeq.) 
whether  such  lands  be  in  the  hands  of  those 
who  granted  the  easement  or  created  the 
charge,  or  of  third  parties  with  a  knowledge 
of  the  existence  of  such  easement  {Parker  v. 
Nightingale,  6  Allen  341 ;  Catt  v.  Taurk,  L.  R. 
4  ch.  app.  654 ;  Carter  v.  WHliame,  18  W.  R.  593; 
Wolfe  V.  Froet,  4  Sandf.  Ch.  72 ;  Tutt  y.  Jfcfox- 
hay,  2  Phil.  Ch.  774;  Whiting  v.  UnimRy.  Co., 
11  Gray  359;  Gilbert  v.  Peteler,  88  N.  Y.  165 ; 
Barrow  v.  Richards,  8  Paige  851;  Oreene  v. 
Oreighton,  7  R.  1. 1;  Rronner  v.  Jones,  23  Barb. 
153 ;  Trustees  v.  Lynch,  7Q  N.  Y.  440) ;  because 
where  an  equity  is  attached  to  a  property 
by  its  owner,  any  one  purchasing  from  such 
owner  with  notice  of  the  existence  of  such 
equity  can  not  take  a  different  or  a  greater 
estate  than  the  vendor  possessed  (Tulk  v.  Moa> 
hay,  2  Phil.  Ch.  774 ;  TaUmadge  v.  East  River 
Bank,  26  N.  Y.  105). 

The  doctrine  respecting  contracts  in  re- 
straint of  trade,  as  above  set  forth,  has  never 
been  extended  to  a  business  protected  by  a 
patent  (Steams  v.  Barrett,  1  Pick.  443;  Morse, 
etc.,  V.  Morse,  103  Mass.  72;  Malhm  v.  May,  11 
M.  &  W.  653 ;  Price  v.  Cheen,  16  Id.  346;  Nichr 
oUs  V.  Stretton,  10  Q.  B.  346) ;  nor  to  a  secret 
trade  or  a  business  based  on  a  secret  (  Vickey 
v.  Wdck,  19  Pick.  523 ;  Bryson  v.  Whitehead,  1 
Sim.  A  Stu.  74;  Peabody  v  Norfolk,  98  Mass. 
452),  because  each  of  these  is  something  in 
which  the  public  is  presumed  to  have  no 
rights.  Nor  do^s  it  extend  to  a  trade  to  be 
carried  on  out  of  the  country  (Perkins  y. 
Lyman,  9  Mass.  522). 


BeeK  Rebiees. 


The  American  Decisions,  compiled  and  anno- 
tated bv  A.  C.  Freeman.  Vol.  43,  A.  L. 
Bancroft  &  Co.,  San  Francisco,  Cal.  1883. 

This  volume  is  a  valuable  one  in  a  valu- 
able series.  The  annotations  in  this  volume 
are  especially  full.  Among  these  the  follow- 
ing are  deserving  of  special  mention. 

The  separation  of  juries  in  criminal  trials. 
McKinney  v.  People,  pp.  75-88  (2  Oilman,  640.) 

The  power  of  the  legislature  to  repeal  a 
corporate  franchise  under  a  constitutional 
reservation.  Miners  B^k  ofDAuque  v.  U.  8.,  pp. 
118-121.  (Morris  482). 

The  wrongful  discharge  of  an  employee. 
Decamp  v.  Hemitt,  pp.  205^214.  (11  Robinson,. 
290). 

Protest,  object  of,  what  it  should  show,  etc., 
Dupre  v.  Richard,  pp.  216-224.  (11  Robinson 
495). 

Trespass  quare  dausumfregiL  Heath  v.  Will* 
iams,  pp.  269-283.  (25  Me.  209). 

Liability  of  common  carriers.  IngaUs  v. 
Bills  et  al,  pp.  355-367.  (9  Mete,  1). 

Rights  of  children  En  ventre  sa  mere,  Harper 
v.  Archer,  pp.  474-476.  (4  S.  A  M.  99). 

Warranty  of  title,  etc.,  Anderson  v.  Denison, 
pp.  6e»n573.  (16  N.  H.  469). 

Limitation  of  actions,  Fredand  v.  McCkUr 
lough,  694-704.  (1  Denio,  414). 

Liability  of  municipal  corporations  for  neg- 
ligence, neglect  of  officials,  etc.,  Wilson  v. 
Mayor,  etc.,  N  Y.  723-725.  (1  Denio,  695). 


Of  The  Law,  by  Marshall  D.  Bwell, 

L.  L.  D.  Boston,  Soule  A  Bugbee.    Vol.  IL 
1883. 

The  second  volume  of  this  series  of  con- 
densed standard  authors  comprises  Stephens 
on  pleading.  Smith  on  contracts,  Adams'  eq- 
uity, and  is  as  satisfactory  as  a  work  of  this 
class  could  reasonably  be  expected  to  be.  It 
will  undoubtedly  be  of  service  to  students, 
and  all  who  are  desirous  of  familiarizing 
themselves  with  the  "  essentials  of  the  law  " 
stripped  of  all  unnecessary  verbage,  and  un- 
encumbered with  citations. 
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Reported  Sages. 


evHMUiei,  TBiAsvxxB,  T.  nroE  n  al. 

MuNiGiPAXi  Law— PowBB  OF  CbUNoiL  TO  Lbvt  Tax 

LUCITBD  BT  LBQIBLATIVX  PbOVIBIOIIB 


{OMo  Supf'eme  Onart 


May  8, 1888.) 


1.  Id  1871  the  city  ooandl  of  T.  waa  authorised  to 
levy,  not  to  exceed  fifteen  milla  on  the  dollar  for 
all  municipal  purpoaea.  On  the  twenty-fourth  of 
May,  1871,  aaid  ooundl  paaaed  an  ordinance  making 
a  levy  of  >flfteen  milla  lor  auch  purpoaea.  On  the 
nineteenth  of  Jun6  following,  aaid  council  paaaed  an- 
other ordinance  levyins  two  milla  additional  for  the 
parpoae  of  creating  a  amking  fund,  for  the  payment 
of  Donda  iasued  for  the  oonatmotion  of  the  Toledo 
and  WoodviUe  railroad. 

Hdd  :  The  ordinance  of  May  twentv- fourth,  waa 
valid,  but,  in  paaaingit,  council  exhauated  ita  power. 
The  ordinance  of  June  nineteenth  waa  void,  but  thia 
void  act  did  not  invididate  the  previoua  ordinance 
which  waa  within  the  power  conferred  by  atatute 
upon  aaid  council. 

22.  In  1874  the  council  of  aaid  city  bad  the  aame 
power  in  levying  taxea  aa  in  1871.  On  June  firat,  of 
aaid  year,  it  paaaed  an  ordinance  making  leviea  for 
varioua  purpoaea,  authorised  bv  law,  amounting  to 


ten  and  five  tentha  milla.  On  June  eighth,  havins  no 
loneer  power  to  levy  exceeding  four  and  one-naif 
miua,  ft  paaaed  another  ordinance  levying  sixteen 
milla  additional. 

^M  :  The  firat  ordinance  waa  valid,  and  the  aeo- 
ond  ordinance  waa  entirely  void.  The  levy  made  by 
it  waa  in  exceea  of  the  Juriadiction  of  the  coundl,  and 
waa  aa  deficient  in  legal  competency  aa  if  made  with- 
out any  authority  whatever. 

Reserved  from  the  District  Court  of  Lucas 
County. 

The  defendant  in  error,  John  Fitch,  was 
the  owner  of  a  large  number  of  lots  of  land  in 
the  City  of  Toledo,  and  also  of  certain  tracts  of 
land  in  Lucas  County,  Ohio.  The  petition, 
which  was  filed  in  the  court  below  on  the 
sixteenth  of  August,.  1876.  recited  that  said 
lands  stood  charged  upon  tne  tax  duplicate  of 
Lucas  County,  for  the  year  1876,  with  taxes 
and  assessments  amounting  in  the  aggregate 
to  $24,233.64  and  that  said  taxes  and  assess* 
meirts  were  long  past  due  and  unpaid.    The 

getition  was  filed  by  the  treasurer  of  Lucas 
ounty  by  yirtue  of  an  act  of  the  general 
assembly  of  Ohio,  passed  April  11,  1876,  (73 
O.  L.  218),  and  he  asked  that  the  defendant 
be  ordered  to  pav  the  said  taxes  and  assess- 
ments within  a  day  to  be  named  by  the  court, 
with  interest  from  June  20,  I876,  and  in 
default  thereof  that  an  order  be  issued  for 
the  sale,  according  to  law,  of  said  several  lots 
and  parcels  of  land,  or  so  much  thereof  as 
shoula  be  necessary  to  satisfy  and  pay  said 
taxes  and  assessments  and  interest  and  costs. 
The  defendant,  Fitch,  filed  his  answer  on 
the  twenty-fifth  of  November,  1876,  and  after- 
wards«  on  the  ti^enty-eighth  of  May,  1878,  an 
amenament  to  said  answer.  In  these  papers 
forty-one  separate  defences  were  set  up. 

The  issues  were  made  up  by  a  reply  to 
these  defences. 


William  A.  Collins  was  appointed  a  referee, 
on  the  tenth  of  April,  1877,  to  try  the  issues 
both  of  law  and  fact  arising  bietween  the 
plaintiff  and  the  defendant,  and  was  ordered 
to  report  "  his  findings  of  fact  and  decisions 
therein  to  the  court." 

The  report  of  the  referee  was  filed  on  the 
fifteenth  of  March,  1879.  Exceptions  were 
taken  by  the  plaintiff  and  the  defendant  to 
the  conclusions  and  opinions  of  law  riven  bj 
the  referee,  based  upon  the  facts  as  found  by 
him. 

On  the  same  day,  March  15, 1879,  tl^  plaint- 
iff and  the  defendant  moved  the  court  of 
common  pleas  for  an  order  setting  aside  and 
vacating  the  repqrt  and  decree  of  the  referee 
and  for  a  new  trial,  which  motions  were  over- 
ruled and  judgment  thereupon  entered  on  the 
report,  to  all  which  exceptions  were  taken  by 
both  parties. 

On  the  ninth  of  April,  1879,  the  said  plaint- 
iff filed  in  the  district  court,  a  petition  in 
error  to  reverse  the  judgment  and  decree  of 
said  court. 

On  the  twenty-ninth  of  April  A.  D.  1879, 
on  motion  in  the  district  court  the  case  was 
reserved  to  the  supreme  court  for  its  decision 
upon  the  matters  involved  therein. 

In  the  petition  in  error  it  is  claimed  : 

1.  That  the  referee  in  said  cause  erred  in 
his  conclusions  and  opinions  of  law  upon 
the  facts  found  by  him  in  his  several  findings, 
including  amounts  as  shown  in  his  report 
attached  hereto,  and  which  several  findings 
are  specifically  referred  to  b;^  numbers  in  the 
exceptions  made  by  plaintiff,  noted  in  said 
report  to  which  reference  is  made. 

2.  That  the  referee  erred  in  refusing  the 
motion  of  the  said  plaintiff  to  set  aside  his 
report  and  grant  a  new  trial  therein. 

3.  That  the  court  erred  in  refusing  the 
motion  of  plaintiff  to  set  aside  the  report  of 
said  referee  and  grant  a  new  trial  in  said 
cause. 

4.  That  the  court  erred  in  approving  and 
confirming  the  said  report  of  said  referee. 

5.  That  the  referee  and  court  erred  in 
their  decisions  upon  the  several  amounts  doe 
upon  the  several  pieces  and  parcels  of  prop- 
erty set  out  and  described  in  the  schedule  m 
the  report  of  the  referee. 

6.  That  the  judgment  <i^iven  in  fayor  (rf 
the  plaintiff,  treasurer  of  said  county,  against 
said  defendant  John  Fitch,  should  have  been, 
according  to  the  law  of  the  land,  for  larger 
amounts  than  was  found*  due  therein. 

Haynes  A  Potter  for  the  plaintiff  in  error. 

Everett  A  Cone  for  the  defendants  in  error. 

NA86,  J. 

The  referee  erred  in  some  of  the  findings 
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about  which  complaint  is  made  by  the  plaint- 
iff in  error  and  in  others  he  was  correct.  It 
is  only  necessary  for  us  to  review  those  which 
were  erroneous. 

1.  The  referee  found  that  in  the  years 
1869  and  1870  the  commissioners  of  Lucas 
County,  each  year,  levied  two  mills  on  the 
dollar  for  roads  and  bridges,  and  that  said 
commissioners  were  without  authority  to 
do  so. 

The  act  of  March  9, 1868,  (65  0.  L.  14)  was  ni 
force  during  those  years.  Section  seventeen  of 
said  act  authorized  commissioners  in  counties 
where  the  taxable  property  exceeded  ten 
million  dollars  and  was  less  than  thirty  mil- 
lion, to  levy  at  their  March  session  not  less 
than  two-tenths  of  a  mill,  nor  more  than  two 
mills  for  road  and  bridge  purposes.  In  1869 
the  aggregate  valuation  of  real  and  personal 
property  in  Lucas  County  for  taxation  was 
$12,435,480  and  in  1870,  $20,990,480. 

The  levies  made  bv  the  commissioners  of 
Lucas  County  for  roaa  and  bridge  purposes  in 
1869  and  1870  were  within  the  authority  of 
this  act. 

2.  In  each  of  the  years  1869, 1870, 1871, 1872, 
and  1873,  the  commissioners  of  Lucas  County 
levied  five-tenths  of  one  mill  for  a  special 
bridge  fund,  and  these  levies  the  referee  pro- 
nounced illegal.  ThQ  act  of  May  4, 1869,  (66 
O.  L.  96)  provides,  among  other  thines,  that 
in  case  any  important  bridge  or  bridges  be* 
longing  to  and  maintained  by  any  county 
shall  w  destroyed  by  any  casualtv,  and  the 
restoration  thereof  is  necessary  for  public 
accommodation,  the  commissioners  may  levv 
a  special  tax  for  that  purpose,  not  exceed- 
ing one-half  mill  on  the  dollar  of  taxable 
property  of  such  county,  the  proceeds  of  which 
tax  shall  >)e  applied  solely  to  the  restoration 
of  such  bridge  or  bridges.  The  referee  found 
that  the  commissioners  did  not  specify  for 
what  particular  bridge  or  bridges,  destroyed, 
these  levies  were  maoe. 

The  county  commissioners  were  clothed 
with  power,  each  year,  after  finding  that  a 
certain  state  of  facts  existed,  to  make  a  levy 
not  exceeding  one-half  of  one  mill.  They 
were  officers  acting  for  the  benefit  of  the  gen- 
eral public,  and  having  made  the  levy  we 
must  presume  that  they  found  the  precedent 
facts  to  exist,  until  the  contrary  is  shown. 
The  report  of  the  referee  did  not  show  that 
Buoh  facts  did  not  exist,  and  he  erred  in  pro- 
nouncing the  levies  void,  without  evidence 
overthrowing  this  presumption  in  favor  of 
the  commissioners. 

3.  In  the  year  1870  the  commissioners  of 
Lucas  Countv  levied  one  and  five-tenth  mills 
''  for  infirmary  "  and  this  levv  the  referee 
found  to  be  five-tenths  of  a  mill  in  excess  cd 
their  power.    In  this  matter  there  is  alack 


of  fullness  of  statement  on   the  part  of  the 
referee. 

The  act  of  May  4,  1869,  authorized  commis- 
sioners in  counties  having  a  tax  duplicate  of 
the  size  of  that  of  Lucas  County  in  1870  to 
levy  one  and  five-tenth  mills  *'  for  the  pur- 
pose of  building  public  county  buildings,  and 
Surchasing  sites  therefor,  and  lands  for  in- 
rmary  purposes."  Infirmary  buildings  are 
"public  county  buildings."  If  this  levv  was 
for  the  purpose  of  building  infirmary  Wild- 
ings, or  purchasing  sites  therefor,  it  was 
within  the  power  of  the  commissioners.  If  it 
was  for  any  other  purpose  the  finding  of  the 
referee  was  correct. 

4.  On  the  twenty-fourth  of  May.  1871,  the 
city  council  of  Toledo  passed  an  orainance  by 
which  an  aggregate  levy  of  fifteen  mills  was 
made  for  the  various  purposes  of  the  city  eo  vern- 
ment.  By  section  648  of  the  Municipal  Code, 
as  amended  May  2,  1871,  (68  0.  L.  135)  the 
aggregate  of  all  taxes  leviea  or  ordered  by  any 
corporation  over  and  above  the  tax  for  county 
state,  school,  and  school -house  purposes,  could 
not  exceed,  in  any  one  year,  in  a  city  of  the 
first-class,  having  a  population  over  thirty 
and  less  than  eighty  thousand  inhabitants, 
fifteen  mills  on  the  dollar. 

On  the  nineteenth  of  June,  1871,  by  another 
ordinance,  the  council  of  Toledo,  in  addition 
to  the  levy  of  May  twenty-fourth,  attempted 
to  make  a  levy  of  two  mills  to  provide  a 
sinking  fund  for  the  redemption  of  certain 
bonds  issued  by  the  city  of  Toledo  and  known 
as  the  Toledo  and  Woodville  railroad  1;^nds. 
This  made  the  aggregate  levy  of  the  city 
council  oi  Toledo  for  all  purposes  in  1871, 
seventeen  mills.  This  orainance  and  levy 
was  clearly  void.  Ohio  ez  rd  etev,  Hwnphritx, 
Avditor,  25  Ohio  8t.  520. 

Because  of  this  the  referee  declared  the  or- 
dinance of  May  twenty-fourth  and  the  levj) 
made  thereby,  illegal.  In  this  he  erred.  The 
attempt  of  council,  after  having  exhausted  its 

Sower  to  make  another  levy,  did  not  invali- 
ate  its  act,  previously  done  within  the  scope 
of  its  power. 

5.  The  proposition  which  we  have  an- 
nounced in  paragraph  four,  will  govern  in 
the  matter  we  are  about  to  examine.  On  the 
twentieth  of  May  1872,  an  ordinance  passed 
the  council  of  Toledo,  making  a  total  levy  of 
fifteen  mills  for  the  purposes  of  the  city  gov- 
ernment. On  tl\^  same  day  another  ordin- 
ance passed  making  a  levy  of  one  and  five- 
tenth  mills  for  Toledo  and  Woodville  railroad 
bonds.  A  third  ordinance  was  passed  on  the 
same  day  makins  a  levy  of  one  mill  for  water 
works  bonds,  [fhe  referee  does  not  inform 
us  which  ordinance  was  acted  upon  first  by 
the  council.  We  infer*  that  they  were  acted 
up      in  the  same  order  as  mentioned  in  the 
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referee's  report.  If  so,  the  council  acted  with 
authority,  when  it  made  the  ordinance  crea- 
ting the  levy  of  fifteen  mills  and  wholly  with- 
out authority  when  it  acted  upon  the  other 
two  ordinances.  The  first  ordinance  was 
valid ;  the  other  two  were  void. 

6.  On  the  second  of  June,  1873,  the  council 
of  Toledo  passed  an  ordinance  levying  fifteen 
mills  for  city  purposes.  On  the  same  day 
and  afterwards,  said  council  passed  three 
other  ordinances,  levying  two,  two,  and  five- 
tenth  mills  respectively.  Applying  the  rule 
heretofore  laid  down,  tne  first  ordinance  was 
valid  and  the  last  three  were  void. 

7.  The  levies  made  by  the  city  council  of 
Toledo,  in  1874,  present  another  question.  On 
the  first  of  June,  the  council  by  ordinance, 
made  a  levy  of  ten  and  five-tenth  mills  for 
the  purposes  following : 


For  interest  on  floating  debt  bonds 

For  sinking  fund. 

For  Toledo  A  Woodville  R.  R.    . 

For  Water  Works, 

For  public  library,       ... 


Total, 


Mills. 
1. 
3. 
2. 
4. 
.6 

10.6 


By  another  ordinance  passed  June  eighth, 
the  council  made  a  levy  of  sixteen  mills  for 
the  purposes  following : 

Mills. 
For  general  fund,        ....        2. 


For  fire  department,    . 

For  iixfirmary. 

For  bridges,         .... 

For  sanitary  and  street  cleaning, 

For  street  improvements  and  repairs, 

For  interest. 

For  corporation  lighting. 

For  police  department, 

Eor  house  of  refuge,    . 

For  general  river  fund. 


Total, 


.3 
.66 
.60 
.60 

2.30 

3.26 
.40 

2.00 
.60 

1.00 

16. 


At  the  time  of  the  passage  of  the  first  ordi- 
nance, the  city  council  of  Toledo  had  power 
to  make  a  levy  not  to  exceed  fifteen  miUs  for 
all  purposes.  The  first  ordinance  was  valid 
but  it  exhausted  the  power  of  council  except 
as  to  four  and  one-half  mills.  Possessing  this 
limited  power,  council  attempted,  upon  the 
eighth  of  June,  to  make  a  total  levy  of  six- 
teen mills,  mentioned  above  The  ordinance 
of  June  eighth  was  wholly  void.  The  levy 
attempted  to  be  made  was  in'  excess  of  the 
jurisdiction  of  the  council  and  was  as  deficient 
in  legal  competency  as  if  made  without  any 
authority  whatever. 

JudgQient  of  the  court  of  common  pleas 
reversed. 

[To  appear  in  40  Ohio  St.] 


COXPTOV,  AITLT  *  CO.  v.  WILDBB. 

RBQuninoN— Sbbvick— Abbxhtt  in  Civn.  AonoN. 
{Okio  Supreme  Court  GbmrntMion.    May  20, 188S.) 

W.,  a  dtiaen  of  PennsTlvania,  was  extradited  from 
that  state  upon  a  Fequiaition  issued  by  the  Governor  of 
Ohio,  upon  application  of  C,  A.  A  Co.,  in  a  criminal 
prosecution  instituted  by  them  in  Hamilton  county. 

Held:    That  the  service  of  a  summons  and  an  order 


of  arrest,  issued  in  a  civil  action  brouffht  by  C.^  A.  A 

^.  oirectlT 
had  entered  into  a  recognizance  to  appear  Sefore  the 


Go.  against  W.,  and  made  upon  W.  oirectly  alter  be 


Court  of  Common  Pleas  at  its  next  term,  and  before 
conviction  and  before  he  had  an  opportunity  to  re- 
turn to  liis  home,  was  rightftilly  set  aside. 

Judgments  of  Superior  Court  of  Cindniia;^  and 
District  Court  of  Hamilton  County  affirmed. 

Error  to  the  District  Court  of  Hamilton 
County. 

Nash,  J. 

On  the  third  of  September,  1878,  the  defend- 
ant in  error,  David  H.  Wilder,  who  was  a 
resident  of  Corry,  Pennsylvania,  was  brought 
to  Cincinnati  by  virtue  of  a  warrant  issued 
by  the  governor  of  Pennsylvania  upon  the 
requisition  of  the  governor  of  Ohio.  Before 
that  time  a  complaint  had  been  filed  by  the 
plaintiflFs  in  error,  Compton,  Ault  &  Co.,  with 
a  magistrate  of  Hamilton  County,  charging 
said  Wilder  with  the  crime  of  naving  olh 
tained  their  promissory  note  by  false  pre- 
tenses. It  was  in  this  prosecution  that  the 
requisition  of  the  governor  of  Ohio  was  issued 
at  the  reauest  of  Compton,  Ault  ft  Co.  On 
said  third  day  of  September  Wilder  was  taken 
before  the  magistrate  and  gave  bond  for  his 
appearance  at  10  o^clock  a.  m.,  September 
4,  1878.  ^  He  did  so  appear,  waived  an 
examination,  and  entered  into  a  recognizance 
to  appear  before  the  Court  of  Common  Pleas 
of  Hamilton  County  at  the  first  day  of  the 
November  term,  1878.  Upon  said  bond  being 
given  he  was  released  from  custody  at  about 
11:30  o'clock  a.  m.,  September  fourth.  The 
next  train  for  Corry,  Pennsylvania,  the  home 
of  Wilder,  did  not  leave  until  the  evening  of 
September  fourth. 

Upon  said  fourtb  day  of  September,  Comp- 
ton, Ault  &  Co.  commenced  a  civU  action 
against  Wilder  in  the  Superior  Court  of  Cin- 
cinnati grounded  upon  an  alleged  indebted- 
ness arising  out  of  tne  note  mentioned  in  the 
criminal  prosecution  as  having  been  obtained 
by  false  pretenses,  and  had  a  summons  and  an 
order  of  arrest  issued  therein.  Said  summons 
and  order  of  arrest  were  served  in  person  upon 
Wilder  during  the  afternoon  of  Septemoer 
fourth. 

September  fifth  Wilder,  by  motion,  asked 
the  court  to  set  aside  the  service  of  summons 
and  order  of  arrest,  and  discharge  him  from 
custody.  This  motion  was  granted  by  the 
superior  court,  and  exceptions  were  taken  by 
Compton,  Ault  &  Co.  Tne  District  Court  a 
Hamilton  County  affirmed  the  judgment  of 
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the  superior  court.  Now,  the  plaintifis  ask 
the  reversal  of  the  judgment  of  the  Superior 
C6urt  of  Cincinnati  and  of  the  District  Court 
of  Hamilton  County. 

Wilder  had  been  surrendered  by  the  state 
of  Pennsylvania  to  be  prosecuted  by  the  state 
of  Ohio  and  in  her  name  for  an  alleged  crime. 
It  was  for  this  purpose  alone  that  the  state  of 
Ohio  asked  his  extradition.     It  was  for  this 

Eurpose  alone  that  the  state  of  Pennsylvania 
anded  one  of  her  citizens  over  to  the  officers 
of  Ohio. 

This  proceeding  took  place  by  virtue  of  that 
portion  of  section  two,  article  four,  of  the 
constitution  of  the  United  States,  which  pro- 
vides that  a  person  charged  in  anv  state  with 
treason,  felony  or  other  crime,  wlio  shall  flee 
from  justice  and  be  found  in  another  state, 
shall,  on  demand  of  the  executive  authority 
of  the  state  from  which  he  fled,  be  delivered 
up  to  be  removed  to  the  state  having  Juris- 
diction and  by  virtue  of  the  laws  of  the 
United  States,  enacted  to  make  this  provision 
of  the  constitution  effective. 

In  this  case  this  machinery  was  set  in 
motion  by  Compton,  Ault  &  Co.  by  their 
application  to  the  governor  of  Ohio.  Good 
faith  ui)on  the  part  of  these  applicants  and 
good  faith  upon  the  part  of  Ohio  to  the  sur- 
rendering state,  demanded  that  Wilder,  hav- 
ing been  oy  force  brought  into  Ohio  for  a  spe- 
cific purpose,  should  not  be  deprived  of  any 
rightSj  except  such  as  he  had  forfeited  by  the 
commission  of  the  alleged  crime.  He  cannot 
be  held  to  have  forfeit^  any  right  before  con- 
viction. It  is  claimed  that  he  was  indebted 
to  Compton,  Ault  A  Co.  If  he  waa,  it  was 
his  right  to  be  sued  in  the  jurisdiction  in 
which  he  was  domiciled,  unless  he  voluntarily 
came  into  the  jurisdiction  of  Ohio. 

It  was  bad  faith  in  Compton,  Ault  &  Co.  to 
commence  a  civil  action  and  attempt  to  serve 
a  summons  and  an  order  of  arrest  therein 
upon  Wilder  before  conviction  and  before  he 
had  an  opportunity  to  return  to  his  home.  It 
wodld  become  bad  faith  in  this  state  if  her 
courts  should  make  such  service  efiective. 

It  was  a  duty  made  incumbent  upon  the 
governor  of  Pennsylvania  by  the  constitution 
of  the  United  States  to  surrender  Wilder, 
upon  proper  application  from  the  governor  of 
Onio,  out  as  renectin^  upon  this  Question  of 
ffood  faith  it  is  not  irrelevant  to  look  at  the 
leffislative  enactments  of  this  state  upon  this 
subject. 

March  26,  1870,  the  General  Assembly 
adopted  a  resolution  relative  to  the  surrender 
of  persons  char^red  with  treason,  felony  or 
other  crimes  (67  0.  L.  171).  In  this  resolu- 
tion it  was  suggested  that  in  the  opinion  of 
the  General  Assembly  the  governor  of  Ohio 
should  not  make  a  requisition  for  an  alleged  | 


fugitive  from  justice  until  clearly  satisfied 
that  the  requisition  is  sought  in  good  faith  for 
the  punishment  of  crime  and  not  for  the  pur- 
pose of  collecting  any  debt  or  pecuniary 
mulct  or  for  the  puipose  of  removing  the 
alleged  fugitive  to  a  foreign  jurisdiction,  with 
a  view  there  to  serve  him  with  civil  process. 
It  also  suggested  that  the  governor  should  be 
in  like  manner  satisfied,  before  issuing  his 
warrant  upon  a  requisition  made  upon  him 
by  any  other  state  for  an  alleged  fugitive. 

The  rule  thus  suggested  has  governed  the 
executive  department  of  the  state  since  1870. 
What  was  formerly  a  rule  of  the  executive 
department,  suggested  by  the  General  Assem- 
bly, became  a  law  controlling  the  action  of 
the  governor,  on  the  first  of  January,  1880 
[Rev.  Stats.  §  95]. 

By  the  action  of  the  executive  and  legisla- 
tive branches  of  the  government,  Ohio  has 
indicated  to  the  other  states  her  purpose  to 
confine  the  use  of  the  power  to  extradite 
persons  charged  with  crime,  to  its  sole  and 
proper  object.  To  secure  a  service  of  sum- 
mons in  a  civil  action  like  the  one  we  are 
considering,  is  not  one  of  the  objects  intended 
to  be  accomplished  by  this  grant  of  power. 
In  a  country  like  ours  this  power  is  useful 
and  indespensible.  It  was  intended,  how- 
ever, to  subserve  great  public  interests. 
When  otherwise  used,  it  becomes  an  evil. 

The  temptation  to  make  it  subservient  to 
private  interests  is  great.  This  weapon,  in- 
tended alone  to  secure  the  punishment  'of 
crime,  is  frequently  resorted  to,  to  enforce  the 
collection  of  private  debts  or  to  remove  a  citi- 
zen from  his  home  into  a  foreign  jurisdiction 
that  he  may  there  be  served  with  process  in 
a  civil  action. 

This  growing  evil  has  been  seen  and  appre- 
ciated by  the  chief  executives  of  many  states, 
and  to  guard  against  it  rules  and  reflations 
are  being  adopted  which  may  make  tne  extra- 
dition of  an  alleged  fugitive  in  a  proper  case 
extremelv  difficult.  It  has  been  recognized 
bv  both  the  executive  and  legislative  branches 
of  our  government,  as  is  shown  by  their 
former  action. 

The  judicial  should  be  as  swift  in  putting 
the  seal  of  condemnation  upon  this  abuse  as 
have  been  the  other  branches  of  the  govern- 
ment. The  certain  remedy  to  prevent  its 
growth,  is  to  deprive  all  person^  who  parti6i- 
pate  in  the  mis-use  of  the  power  to  extradite 
persons  alleged  to  be  fugitives  from  justice, 
of  the  fruits  resulting  from  such  participation. 

We  approve  of  the  conclusions  reached  by 
the  Superior  Court  Of  Cincinnati  and  the 
District  Court  of  Hamilton  County,  and 
affirm  their  judgments. 

Judgment  accordingly. 

[To  appear  in  40  Ohio  St.] 
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XATTHXWB  T.  AMSBICAV  nrSlTSAVCB  CO. 
iNSURANos— Premium— DxFAULT  and  Revxyob   of 

POIIOT. 

{Ohio  Supreme  Court  CbmmietUm,    May  29,  188S.) 

A  Are  Insuranoe  policy  for  five  years  required  the 
insured  to  pay  916  cash,  and  ^ve  a  note,  payable,  ac- 
cording to  the  terms  of  the  policy,  in  equal  install- 
ments, annually,  tor  four  years  without  interest ;  and 
stipulated  that  ii  auy  installment.should  not  be  paid 
within  thirty  days  after  due,  the  policy  should  be 
null  and  void  until  payment  by  the  assured  of  the 
installment ;  but  such  revivor  soould  not  laaJae  the 
insurer  liable' for  any  loss  occurring  during  the 
default. 

HeUU  While  the  policy  was  so  null  and  void,  no 
premium  was  earned  by  tne  insurer,  and  the  insured 
IS  entitled  to  a  credit  on  the  note  for  the  aggregate  of 
such  unearned  premium. 

Error  to  Lorain  Common  Pleas,  reserved  by 
the  district  court. 

Martin  Matthews  made  a  written  applica- 
tion to  the  American  Insurance  Company  for 
insurance  on  his  property,  for  the  term  of  five 
years  from  the  nrst  day  of  December,  1873, 
stipulating  "  if   an^^  installment  upon   the 

Sremium  shall  remain  due  and  unpaid  thirty 
ays,  then  the  polic}^  issued  uron  the  appli- 
cation, in  consideration  of  sucn  installment, 
shall  be  null  and  void  until  the  same  is  paid." 

A  policy,  making  said  application  a  part  of 
itself,  was  issued  to  him ',  ne  paid  tl6  cash 
premium  and  save  a  note,  promising  to  pay 
to  the  company  $16  on  the  first  day  of  Decem- 
bep,  1874,  and  a  like  sum  on  said  day  in  each 
of  the  three  years  next,  following.  The  pol- 
icy providea  for  default  in  payment  of  any 
installment  thus : 

"  This  company  shall  not  be  liable  *  *  * 
*  *  *  if  oefault  shall  have  been  made  by 
the  assured  in  the  payment  of  any  install- 
ment of  premium  due  upon  the  installment 
note  aforesaid,  of  the  assured  (or  in  casQ  of 
the  assignment  of  the  policy,  upon  the  in- 
stallment note  of  the  assignee,)  lor  the  space 
of  thirty  davs  after  such  installment  shall 
become  due  by  the  terms  of  such  note ;  pro- 
vided, however,  that  on  the  payment  by  the 
assured  or  assigns,  of  all  installments  of 
premiuu)  due  under  this  policy  and  the  in- 
stallment note  given  thereon,  the  liability  of 
this  company  on  this  policy,  shall  again  at- 
tach, ana  this  policy  be  in  force  from  and 
after  such  payment,  unless  this  policy  shall 
be  void  or  inoperative  from  some  other  cause. 
But  this  company  shall  not  be  liable  for  any 
loss  happening  during  the  continuance  of 
such  default  of  payment.      ♦      *      * 

*'  The  application  and  description  referred  to 
in  this  policy,  shall  be  considered  part  of  this 
contract.      *      *      * 

'^  If  the  cash  premium  shall  be  unpaid,  then 
and  in  every  such  case,  this  policy  shall  be  widy 
and  the  asmred  shall  not  be  entitled  to  noowrfrcm 


the  company  any  loss  or  damage  which  may  occur 
to  theproperey  herAy  insured,  or  any  part  or  por- 
tion  tiereof.  When  a  promissory  note  is  given 
by  the  assured,  for  the  cash  premium,  it  shall 
be  considered  a  payment,  provided  such 
note  is  paid  at  or  bofore  maturity ;  but  it  i9 
expressly  understood  and  agreed,  by  and  be- 
tween the  parties  hereto,  that  should  any  loss 
or  damage  occur  to  the  property  hereby  in- 
sured, and  the  note  given  for  the  caaA  premium  or 
any  part  thereof j  remain  unpaid  and  past  due  al 
the  time  of  sucn  loss  or  damage,  then  this  poUcy 
shall  be  void.  It  is  further  provided  that  no 
attempt  by  law  or  otherwise,  to  collect  any 
note  given  for  the  cash  premium,  or  any  in- 
stallment of  premium  due  upon  any  install- 
ment note,  shall  be  deemed  a  waiver  of  any  of 
the  conditions  of  this  policy,  or  shall  be 
•deemed  in  any  manner  to  revive  this  policy  ; 
but  upon  the  payment  by  the  assured  or  his 
assigns,  of  the  full  amount  due  upon  such 
note,  and  cost  if  any  there  be,  this  policy 
shall  thereafter  be  in  full  force,  unless 
the  same  be  inoperative  or  void  from  some 
other  cause  than  the  non-paynent  of  such 
note." 

The  final  clause  of  the  policy  read  thus: 
'^  This  policy  is  made  and  accepted  upon  the 
above  express  conditions,  and  the  charter 
of  this  company,  which  is  to  be  resorted  to 
and  used  to  explain  the  righlis  and  obligations 
of  the  parties  hereto,  in  6U  cases  nbt  herein 
otherwise  specially  provided  for,  and  which  is 
hereby  made  part  of  this  policy." 

Matthews  paid  the  $16  due  December  1, 
1874,  but  made  no  other  payment.  About 
September  5,  1879*  the  company  began  suit 
before  &  justice  of  the  peace,  claiming  $48 
and  interest.  After  judgment  the  case  was 
appealed,  and  the  company  recovered  a  judg- 
ment in  the  common  pleas,  on  June  13,  1879, 
for  $50.09.  A  motion  for  a  new  trial  was 
overruled,  exception  noted,  a  bill  of  excep- 
tions taken  and  a  petition  in  error  filed  in  the 
district  court,  where  the  case  was  rieserved 
for  decision  here. 

Oranqer.  C.  J. 

In  the  aosence  of  an  express  agreement  to 
the  contrary,  whenever  the  insurance  ceases 
in  favor  of  the  company,  the  premiun  ceases 
to  accrue  against  the  insured.  Tyriev,  Fletcher^ 
Cowp.  666  ;  May  on  Ins.,  section  4  ;  Am  Ins. 
Co.  V.  Stay,  41  Mich.  394. 

Here  the  company  claims  that  such  an 
agreement  existed,  by  reason  of  the  reference 
to  the  charter  and  its  incorporation  into  the 
contract.  But  the  charter  was  to  be  "  used  to 
explain  the  rights  and  obligations  of  the  par- 
ties hereto,  in  allcases  not  fieretn  otherwise  speetaUy 
provided  for."  The  policy  itself  specially  pro- 
vided for  the  case  ot  a  default  in  the  payment 
of  any  installment  of  the  premium  note,  giv- 
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ing  full  effect  to  the  stipulation  set  out  in  the 
application.  Taking  policy  and  applicatfon 
together  they  told  Mat  the  ws,  that,  if  he 
should  fail  to  pay  an  installment  when  due, 
or  within  thirty  days  thereafter,  the  policy 
would  be  void,  subject  to  revivor  by  payment 
— the  companjr  to  be  free  from  liability  for 
any  loss  occurring  during  the  interval  of  de- 
fault. To  add  thereto  an  additional  penalty  : 
to  retmire  full  payment  of  premium  lor  years 
in  wnich  the  company  was  free  from  liability, 
would  provide  ''otherwise"  than  as  statea 
in  the  policy.  A  majority  of  the  court  are  of 
opinion  that  so  much  of  tne  charter  as  makes 
the  whole  note  due  in  case  of  a  default  in  the 
payment  of  one  installment  did  not  form  a 
part  of  the  contract  in  this  case.  The  Su- 
preme Court  of  Michigan  in  American  Ins.  Co. 
V.  Stov,  41  Mich.  395,  thus  construed  a  simi- 
lar policy,  holding  that  the  charter  was  "  made 
a  part  of  the  policy  for  the  purpose  of  explain- 
ing such  rights  and  obligations  of  the  parties 
as  are  not  otherwise  provided  for  by  the  terms 
of  their  agreement,"  and  that  the  application 
and  policy  fully  and  specially  previa^  for  the 
case  of  a  aefauft  in  the  payment  of  an  install- 
ment of  premium,  and  the  charter  could 
neither  enlarge,  vary  nor  change  the  written 
obligation. 

The  stipulations  cf  the  application  and 
policy  maqe  the  polipy  null  and  void  during 
the  whole  period  of  default.  No  provision 
was  made  for  a  revivor  save  by  the  act  of  pay- 
ment by  the  insured.  Unless  he  shoula  by 
his  act  restore  its  vitality,  it  was  to  remain 
void.  The  premium  note  was  part  of  the 
contract  made  by  the  policy,  and  was  ad- 
ditional evidence  of  what  the  insured  agreed 
to  payan  consideration  of  the  promises  of  the 
compahy.  So  soop  as  the  policy  became  void 
the  premium  ceased  to  accrue,'  and  the  com- 
pany lost  the  right  to  recover  the  unearned 
installments  of  the  premium  note.  The  pol- 
icy constituted  the  contract  between  the  par- 
ties. The  application  and  note  were  parts  of 
it.  To  make  the  policy  void  was  to  leave  no 
contract  in  existence  between  them.  To 
make  it  void  until  Matthews  should  pay  the 
installments  in  default,  was  to  leave  no  con- 
tract between  them  except  the  stipulation 
that  he,  by  payment,  might  restore  the  con- 
tract. This  suit  was  begun  while  the  policy 
was  in  this  state  of  suspended  animation.  A 
majority  of  the  court  are  of  opinion  that  the 
insured  was  entitled  to  a  credit  on  his  note 
for  the  aggregate  unearned  premium,  to  wit : 
So  much  of  the  premium  originally  contracted 
for  as  covered  the  time  during  which  the  pol- 
icy was  null  and  void.  The  judgment  of 
the  court  of  common  pleas  is  reversed. 

DicKMAN  and  Martin,  J.  J.  dissented. 

[To  appear  in  40  Ohio  St.] 


6hie  Beeigieng. 


SITPBXKX  COITBT. 


Hon.  W.  W.  JoHmoM,  Cki^  JuBttet. 
Judgm : 


Hon.  OiOBOi  W.  HcIltaivb. 
Hon.  WiLUAH  H.  Unow. 


Hon.  John  W.  Okbt. 

Hoir.  JOHH  H.   DOTLB. 


OoiumbuB^  Ohio,  June  6,  1888. 

GENERAL  DOCKET  DECISIONS. 

No.  125.  Kennedy  v.  Kelly.  Error  to  the  District 
Court  of  Auglaixo  County.  Judgment  affirmed.  Re- 
ported. 

191.  Dingnian  v,  Dfng^an.  Error  to  the  District 
Court  of  Shelby  County.  Judgment  afflmiod.  Re- 
ported. 

198.  Nutter  v.  McKlnney.  Error  to  the  District 
Court  of  Licking  County.  Judgment  affirmed  with- 
out penalty.    No  report. 

197.  Wild  V.  Commissioners  of  Montgomery  County. 
Error  to  District  Court  of  tliat  county.  Affirmed  on 
authority  of  Greenwood  v.  Commissioners,  23  Ohio  St. 
600.    No  farther  report. 

218.  Eckstein,  Hills  A  Co.  v.  Commissioners  of 
Hamilton  Countv.  Error  to  the  District  Court  of 
tliat  county.    Judgment  affirmed.    No  report. 

290.  Eagle  White  Lead  Company  v.  same*  Judg- 
ment affirmed.    No  report. 

883.  Ashwood  v.  Oanson.  Error  to  the  District 
Court  of  Cuyahoga  County.  Dismissed  by  agreement 
of  parties. 

288.  Brock  et  al.  v.  Becker.  Error  to  the  District 
Court  of  Hamilton  County.  Settled  as  per  stipulation 
on  file.' 

839.  Mace  v.  Harness.  Error  to  the  District  Court 
of  Roes  County.  Settled  by  the  parties  as  per  agree- 
ment on  file  and  dismissed. 

MOnON  DOCKET  DECIBI0N8. 

96.  Barber  t^.  Hite  et  al.  Motion  granted.  Judg- 
ment reversed  and  cause  remanded. 

100.  Egler  v.  i;gler.  Motion  for  leave  to  file  peti- 
tion in  error  to  District  Court  of  Defiance  County. 
Overruled. 

106.  C,  C,  C,  A  I  R'y  Co.  v.  Paramore.  Motion  to 
reinstate  cause  on  general  docket  and  for  revivor. 
Granted. 

108.  Todhunter  v.  Stewart.  Motion*  for  leave  to  file 
petition  in  error  to  the  District  Court  of  Butler 
County.    Overruled.    Reported. 

120.  Ehrbar  v,  Pelt<fn.  Motion  for  leave  to  file  pe- 
tition in  error  to  the  District  Court  of  Cuyahoga 
County.    Overruled. 

121.  Libby  v.  Watterson.  Motion  for  leave  to  file 
petition  in  error  to  the  District  Courf  of  Cuyahoga 
County.    Overruled. 

122.  Baker  v.  Kinsey.  Motion  for  stay  of  proceed- 
ings, etc.  Granted.  Defendant  enjoined  from  pro- 
ceeding to  trial  in  common  pleas  until  final  judg- 
ment herein. 

125.  Block  V.  C.  H.  A  D.  Railroad  Company.  Mo- 
tion to  reinstate  No.  430  on  General  Docket.    Granted. 

124.  Ullery  v.  Webb.  Motion  to  reinstate  No.  962. 
Overruled. 

126.  P.,  C.  A  St.  L.  R'y  Co.  v.  Zimmerman.  Motion 
for  leave  to  file  petition  in  error  to  District  Court  of 
Darke  County.    Granted. 

128.  Bartram  v,  Crocker.  Motion  to  reinstate  No. 
672  on  general  docket.  Granted  and  printing  of 
record  dispensed  with. 
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129.  City  of  Springfield  v.  Spenoe*  Motion  to  rein- 
state No.  207.    Granted. 

131.  Poolson,  executor,  v,  Litchford  et  al.  Motion 
for  leave  to  Ale  petition  in  error  to  District  Court  of 
Franklin  County.    Oranted, 

182.  Copener  v.  Lowe.  Motion  to  dismiaa  for  want 
of  perfect  record.    Overruled. 

188.  Wateraon,  treasurer,  v.  Bradley.  Motion  for 
leave  to  file  petition  in  error  to  District  Court  of  Cuy- 
ahoga County.    Granted. 

184.  Wilkins  v.  Rogers.  Motion  to  reinstate  No. 
284  on  general  docket.    Granted. 

185.  Wills  V.  Wills.  Motion  for  leave  to  Ale  petition 
in  error  to  District  Court  of  Cuyahoga  County.  Over- 
ruled. 

186.  Burckhardt  v.  Burckhardt.  Motion  to  advance 
cause  to  original  place  for  hearing.    So  ordered. 

187.  Cleveland  A  Mahoning  Valley  Railway  Co.  «. 
Robbins  et  al.  Motion  to  reinstate  No.  674  on  general 
docket.    Overruled. 

188.  Young  V.  Union  Mutual  Insurance  Company. 
Motion  to  reinstate  No.  280  on  general  docket.  Over- 
ruled. 

188.  Brinker  o.  Speer.  Motion  for  leave  to  file  peti- 
tion in  error  to  District  Court  of  Uamilton  County. 
Withdrawn. 

140.  Bates  v.  People's  Savings  lioan  Association. 
Motion  for  leave  to  file  petition  in  error  to  District 
Court  of  Cuyahoea  County.  Granted,  and  advanced 
to  be  heard  with  No.  78. 

141.  McDowell  v.  Sapp,  adm'r,  et  aL  Motion  for 
leave  to  file  petition  in  error  to  District  Court  of  Cuy- 
ahoga County.  Granted.  To  be  heard  with  No.  18, 
General  Docket. 

142.  Waters  v.  The  State  of  Ohio.  Motion  for  leave 
to  file  petition  in  error  to  Court  of  Common  Pleas  of 
Richland  County.    Granted. 

148.  The  Newport  A  Cincinnati  Bridge  Company  v. 
Commissioners  of  Hamilton  County.  Motion  for 
leave  to  file  petition  in  error  to  District  Court  of  Ham- 
ilton County.    Overruled.    No  report. 

144.  Dye  v.  Gay.  Motion  for  leave  to  file  petition  in 
error  to  District  Court  of  Preble  Cou|}ty.    Granted. 

145.  Spayth  v.  The  Commercial  Bank  of  Tiffin. 
Motion  to  reinstate  No.  922,  General  Docket. 
Granted. 

146.  Sneath  v.  McCarty.  Motion  to  reinstate  No. 
928,  General  Docket.    Gi  anted. 

147.  Stokes,  CowgiU  et  al.  v.  Vance.  Motion  for 
leave  to  file  petition  in  error  to  District  Court  of  Lo- 
gan County.    Overruled. 

148.  Davton  v.  Hoagland  et  al.  Motion  to  reinstate 
No.  861,  General  Docket.    Granted. 


BirFBIKI  OOVBT  COMXIBaOV. 


Hon.  Hosh  M.  Gbahoib,  OM^  Judge. 

Hon.  Obomb  K.  Nash  Hob.  Tbahxlib  J.  Siokmab. 

Hob.  Okablbi  D.  Mabtib.  Hob.  Jobb  MoOaulbt. 


OMusn&itf,  Ohio^  June  5,  1888. 

OBNSBAL  DOOKSr  DB0I8IONS. 

Sinton  «.  Butler.  Brror  to  Superior  Court  of  Cin- 
cinnatL  Leave  to  substitute  oopy  of  petition  in  error 
lost  ftom  the  files.    Copy  filed. 

Ginther  «.  Shulta.  Error  to  District  Court  of  Tus- 
carawas county.    Reversed.    To.be  reported. 


Leglow,  Barton  A  Co.  et  aL  v.  Chase  et  al.  Error  to 
District  Court  of  Morrow  county.  Aflirmed.  No 
penalty.    No  report. 

McCurdy  et  al.  v.  Briar  Hill  Coal  Company  et  aL 
Error  to  the  District  Court  of  Mahoning  county. 
Judgment  of  district  court  reversed. 

Jones  V.  Bangs.  Error  to  the  District  Court  of  Ron 
county.    Judgment  below  reversed.    For  report. 

Fry  V.  Franklin  Insurance  Company.  Error  to  the 
Superior  ppurt  of  Cincinnati.  Reversed  per  atrioMy 
but  no  fkirtner  report. 

James  v.  Behle.  Error  to  the  District  Court  of  Hir- 
din  county.    Aflirmed.    No  penalty  and  no  report. 

Swing  A  Mellon,  executors,  v.  Chatfield  A  Woodi, 
executors.  Error  to  the  District  Court  of  Clermont 
county.    No  penalty  and  no  report. 

Kingman  «.  Loyer.  Error  to  District  Court  of  Mor- 
row county.  Judgment  of  common  pleas  aflirmed. 
Pw  tfttriam,  but  no  further  report. 

Fitch,  Stevenson  A  Co.  v.  Botts.  Error  to  District 
Court  of  Brown  county.  Affirmed.  No  penalty  sxui 
no  report. 

Brown  o.  Myers.  Error  to  District  Court  of  Wayne 
County.    Judgment  below  reversed.    For  report. 

Nicholson  V.  Lindsay  et  dl.  Error  to  District  Court 
of  Jefferson  County.  Affirmed.  No  penalty  and  no 
report. 

Riff  V.  Weymouth.  Error  to  the  District  Court  of 
Green  County.    Judgment  reversed.    To  be  reported. 

The  following  cases  were  dismissed  for  want  of 
preparation : 

Zeigler  et  al  v.  Ryder,  Montgomery  Countv :  Zog- 
schwat  Jr.  v.  Welling  ex  rel,  Hardin  Cbunty ;  Jones  «. 
Doolittle,  Hancock  County ;  Hefltoer  v.  Moyst,  Picks- 
way  County ;  Lucas  v.  luwes  A  Co.,  Green  Ooun^ ; 
Langmier  v.  Kr^ces,  Cuyahoga  County  .  Farmers'  m- 
surance  Co.  v.  Carter,  assignee,  Brown  County. 

The  following  were  passed  for  proof  of  service  of 
plaintiff's  brief: 

TuUos  et  al «.  Rodgers,  Washington  County  ;  Clark 
V.  Roberts,  Ashtabiua  County ;  Fomeroy  Nationil 
Bank  v.  Sugar  Run  Siedt  Company,  Meigs  Oounty ; 
Ohio  V.  Clark,  Cuyahoga  Oounty  ;  RoetlBg^y  Jr.,  v. 
Burns,  Hamilton  County.  ^|^ 

The  case  of  Kirland  «.  Wolf,  error  to  the  District 
Court  of  Hamilton  County,  was  passed  to  June  15,  for 
defendant's  brief. 

If  OTB.— Cases  from  No.  400  to  000  were  oalled  by  the 
oourt. 

The  court  announoed  that  they  must  presume  that 
all  cases  were  ready  for  trial ;  and  cases  as  £tft  ai 
reached  and  found  unprepared  would  be  dismissed. 

It  was  ftirther  announced  that  from  this  time  for- 
ward greater  strictness  would  be  observed  in  the  mat- 
ter of  considering  motions  to  reinstate  causes  dis- 
missed for  want  of  preparation.  That  it  must  here- 
after  appear,  not  only  that  a  good  excuse  oonld  be 
given  for  the  non-preparation  of  briefii,  but  that  the 
case  was  meritorious  and  contained  unsettled  ques- 
tions of  real  importance. 


^  • » 


o#  new  CABM  miD  nr  tks  ovnci  of 

m  CLIBK  07  TEl  lUFSXXX  OOVBT. 

1398.  Maria  McDowell  v.  Geo.  W.  Sapp  adm'r  et  al. 
Error  to  the  District  Court  of  Cuyahoga  County.  W. 
C  .Rogers,  for  plaintiff ;  B.  Saweis*  for  defendaata. 
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sphe  9hi@  Haw  J©uPRal. 

ColumbuSj  O.J  June  16^  188S. 

It  will  be  noticed  that  the  syllabi  did  not 
get  into  the  report  of  last  week.  This  was 
occasioned  by  the  indisposition  of  the  state 
re]X)rter.  Hon.  E.  L.  Dewitt;  a  serious  fact 
which  also  accounts  for  the  absence  of  several 
opinions  this  week. 


ASMTTTSD  TO  TEE  BAB. 

The  following  named  gentlemen  were  ad- 
mitted to  the  bar  from  the  Cincinnati  Law 
School,  June  1,  1883. 

Howard  A.  Merrill,  Ai,  Ohio;  Horatio 
T.     Willson,     Wm.     H.    Sandford,     Albert 

B.  Tinker,  Akron ;  Chas.  J.  Howard, 
Barnesville ;  Geo.  C.  McKee,  Bridgeport ;  Al- 
bert M.  Reinhart,  Cardington ;  Herbert  D. 
Blakemore,  Charles  E.  Broun,  Chas.  H.  Ca- 
rey, Nathan  Colm,  F.  Converse,  Delano  W. 
Cordell,  William  L.  Crawford,  Edward  Dicnst, 
P.  D.  Finneean,  Otto  Pfleger,  Henry  Secrist, 
Dudley  P.  Wayne,  Rogers  Wright  and  Robt. 

C.  Price,  Cincinnati ;  William  Henry  Beard, 
Quincy  A.  Gilmore,  Cleveland;  T.  M. 
Linsay,  Columbus ;  L.  B.  C.  Kirken- 
dall,  Dawkin's  Mills;  Charles  W.  Dale, 
Dayton ;  Edward  T.  Braudebury,  Dela- 
ware; Alfred  C.  Dver,  Galion;  Henry  H. 
Brock,  Hillsboro ;  James  0.  Ohler.  Kenton ; 
Horace  Andrews,  Le  Roy;  Napoleon  B. 
Porter,  London  ;  Silas  M.  Douglas,  Mansfield ; 
Thomas  H.  McComica,  Marengo:  Elias  Ja- 
cobv,  Marion;  Grier  M.  Orn,  Miamisburg; 
William  C.  Sprague,   McConnelsville ;  James 

B.  Matson,  North  Bend ;  Howard  B.  Magru- 
der.  Port  Clinton  ;  Linn  W.  Hull,  Sanduskv ; 
Marion  E.  Dawford,  Trimble;  Martin  K. 
Gautz,  Troy ;  William  L.  Tobey,  Winchester. 

The  following  are  the  names  of  those  ad- 
mitted to  the  bar,  after  passing  examination 
by  the  Supreme  Court  Committee,  June  5, 
1883. 

Judson  A.  Wann,  Charles  C.  Bow,  Canton  ; 
William  H.  Jones,  Cincinnati;  Harry  E. 
Lutz,  Circleville ;  A.  H.  Atwater,  M.  W. 
Beacom,  George  L.  Case,  Fred  H.  Goff,  Jav 
Comstock,  F.  M.  Chandler,  Cleveland ;  H.  N. 
Corniliu8,R.  H.  Evans,  C.  O.  Cornilius,  Frank 
A.  Davis  and  Edmond  Smith,  Columbus ;  P. 
W.  Schaden,  Elyria ;  C.  C.  York,  Greenville ; 

C.  M.  Idleman,  Marion ;  Geo.  H.  Black,  Mc- 
Connelsville ;  Frank  G.  Warren,  Newark ; 
Michael  J.  Clancy,  New  Lisbon ;  D.  D.  Wil- 
liams, Norwalk;    A.  C.  Richardson,    Alex. 


C.  Woodrow,Port8mouth  ;  John  E  McCuUough, 
Sidney:  Thos.  H.  Tracy,  Toledo;  Jesse  M. 
Lewis,  Urbana ;  Geo.  R.  Davis,   Wapakoneta. 


^  ♦  ♦ 


The  Republican  Convention  on  the  sixth 
inst.  placed  in  nomination  for  judges  of  the 
supreme  court,  Hon.  Wm.  H.  Upson,  of  Akron, 
for  the  short  term  ending  February  9,  1887, 
and  Hon.  John  H.  Doyle  for  the  term  ending 
February  9,  1889.  These  gentlemen  are  now 
serving  upon  the  bench  of  the  supreme  court 
with  credit  to  themselves  nnd  satisfaction  to 
to  the  bar,  generally,  and  are  both  men  whose 
character  and  ability  honors  even  the  high 
position  they  occupy.  The  other  party  might 
well  name  these  same  candidates  as  its  choice 
but  this  will  hardly  be  done.  If  as  good  men 
are  nominated,  the  bar  and  the  people  of  the 
state  may  well  congratulate  themselves  that 
we  will  get  good  judges  whichever  (<ide  wins. 

Of  the  other  candidates  the  Law  Journal 
has  nothing  to  say  just  now.  The  candidate 
for  attorney-general  we  do  not  know  and  from 
what  we  hear  the  convention  might  have 
done  worse  or  better. 

Mr.  Dewitt,  the  obliging  and  gentlemanly 
reporter  of  the  supreme  court,  was  presented 
by  his  friends  ;  but  the  attorneys  of  this  and 
other  counties  feeling  that  his  place  as  re- 
porter, by  reason  of  his  high  ability  and  genial 
disposition,  could  not  well  be  filled,  discour- 
aged his  nomination. 

For  clerk  of  the  supreme  court  the  name  of 
Dwight  Crowell,  the  present  incumbent  was 
found  on  the  slate  and  adopted  by  the  conven- 
tion. Had  any  other  name  been  presented  or 
fitness  for  the  place  been  considered,  a  refer- 
ence to  the  relative  merits  of  the  candidates 
might  be  in  order.  This  may  yet  be  proper, 
particularly  if  the  convention  to  be  held  on 
the  twentieth  should  select  some  good  man. 


♦  >  • 


A  nunUI  MTTDDLl. 

In  the  Law  Journal  of  April  21,  1883, 
we  printed  what  we  proudly  supposed  was 
an  able  article  from  the  gifted  pen  of  the 
editor-in-chief,  entitled  "  Short  Opinions." 

On  May  fourth,  ult.,  the  Central  Law  Journal 
did  us  the  honor  of  copying  and  commending 
a  large  portion  thereof,  giving  due  credit  as  is 
Mr.  Murfree's  happy  habit. 

In  the  May  number  of  the    Virginia  Law 
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Journal,  under  the  head  of  "  Miscellany,"  our 
modest  suggestions  were  enlarged  upon  and 
in  part^  quoted  verbatim,  etc.,  without,  however, 
any  credit  being  given.  In  fact,  the  adapta- 
tion was  chiefly  of  the  argument  rather  than 
the  words,  and  no  credit  was  demanded.  But 
the  joke  comes  along  later.  The  same  Vtr- 
ginia  Law  Journal  for  June  has  the  following 
remarkable  article  given  under  its  head  of 
"  Miscellany." 

"  There  is  really  never  any  good  excuse  for 
typographical  errors— those  irrepressible  child- 
dren  of  carelessness^-and  we  dislike  to  ac- 
knowledge them  in  j>ublic.  In  our  editorial 
of  last  month  on  '*  Short  Opinions,"  we  wrote 
''leaving;'  ''intricate;'  and  "absolutely;'  and 
were  surprised  to  find  them  translated  "hav' 
ing,"  "  intimate;'  and  "  abedute."  Of  course  in 
such  cases  all  well  regulated  people  under- 
stand that  it  is  in  order  to  abuse  the  printer. 
This,  however,  did  not  prevent  the  occurrence 
of  a  somewhat  singular  coincidence.  The 
WiacoTirin  Legal  News  favored  us  by  copying 
the  article  into  its  columns,  errors  and  all,"  but 
credited  it  to  the  Ohio  Law  Journal ;  and  the 
Central  Law  Journal  copied  with  commen- 
dation the  greater  portion  of  it,  kindly  cor- 
recting the  errors,  and  credited  it  to  the  Par 
cific  Owut  Law  Journal  I  We  have  looked  some- 
what anxiously  to  the  0.  £.  J.  and  the  P.  C 
L:J,,  to  see  if  we  have  been  doing  a  little  un- 
conscious pilfering.  We  plead  not  guilty. 
Come,  gentlemen;  what  say  you?  As  was 
said  b^  the  clown's  wife,  "  it  is  a  little  thing, 
but  it  is  mine  own  I" 

In  the  state  of  bewilderment  produced  by 
this  charge  of  stealing  our  own  thunder,  we 
can  onlv  declare  that  if  that  clown's  wife  was 
not  more  certain  of  the  identity  of  her  own 
little  thing  than  is  the  Virginia  Law  Journal 
of  the  "  Short  Opinions  "  we  so  carefully  pre- 
pared, then  it  must  have  been  an  extraordi- 
nary little  thing  indeed. 

The  Central  L  J.  did  also,  on  May  eighteenth, 
reproduce  the  article  to  which  we  refer  as  ap- 
pearing in  the  May  number  of  the  Virginia 
£.  J.,  and  did  give  credit  to  the  Pacific  Coast 
L.  J,y  but  as  we  have  not  seen  the  Wisconsin 
Legal  News  we  caniiot  say  whether  that  paper 
took  our  '*  Short  Opinions  "  from  the  Ohio  L. 
J.  in  its  virgin  acuteuess,  or  from  some  other 
paper  in  its  Virginia  cuteness. 

The  matter  becomes  more  than  ever  laugh- 
able from  the  fact  that  the  Central  L.  J.  sagely 
remarks  that  "  the  interest  of  our  brethren  of 


the  law  press  in  the  discussion  awakened  h/ 
our  remarks  on  the  subject  of  judicial  prUixiti/ 
seems  to  be  growing  at  such  a  rate  "  etc,  etc 
The  italics  we  supply  to  accentuate  the  com- 
placency of  the  Central  L,  J.  in  appropriating 
the  entire  credit  to  itself,  just  as  does  the 
V.  L.  J.  in  the  article  quoted  by  the  former. 

This  is  not  the  first  time  that  a  painstaking 
chicken  has  laid  an  egg,  and  the  entire  barn- 
yard family,  including  the  old  rooster,  bas 
cackled  over  it,  while  the  good  chicken 
cackled  very  quietly  but  with  the  comforting 
thought  that  "  it  is.  a  little  thing,  but  it  is 
mine  own." 

We  can  only  add  that  the  innocence  of  the 
Virginia  L,  J.  is  not  as  Lamblike  as  it  ought 
to  be,  nor  yet  as  Ghristianlike  as  we  should 
expect  from  law  editors. 


AV  AFOLOeT. 

Some  of  our  worthy  law  makers  take  um- 
brage at  our  remarks  of  last  week  concerning 
the  legislation. 

We  wish  to  express  our  regrets  that  the  a^ 
tide  was  allowed  to  appear  in  our  columns  in 
the  mild  and  imperfect  form  resulting  from 
its  hasty  preparation.  There  have  been  so 
many  blunders  of  legislation  lately  that  only 
the  heroic  treatment  of  deep  cutting  can  ever 
hope  to  effect  a  cure. 

We  should  have  mentioned  the  fact  that 
various  sections  of  the  revised  statutes  have 
been  repealed  aiid  re^enaded  in  dngMcate! 
Other  sections  have  been  repealed  and  re- 
placed by  an  entire  act,  the  first  section  of 
which,  has  its  proper  numbering  but  is  fol- 
lowed by  sections  two  and  threeot  the  act  itself  I 
Another  imposes  certain  duties  upon  certain 
individuals  in  the  locality  wh^re  they  life 
respectably.  It  has  come  to  this,  then,  at  last, 
that  a  respectable  mode  of  living  is  required 
by  law  I 

We  cite  these  inaccuracies  and  inconsisten- 
cies simply  to  show  what  has  been  done  by 
incompetent  legislators. 

We  sincerely  hope  that  the  sixty-sixth 
General  Assembly  of  Ohio  will  be  made  np 
of  different  material  from  the  one  lately 
passed  away,  unwept,  unhonored  and  unsung. 
We  hope  this,  in  view  of  the  nnmber  of  im- 
portant particulars  in  which  amendatory  lef 
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islation  is  imperatively  demanded.  We  need 
not  nuw  mention  in  detail  these  particulars. 
That  we  will  reserve  for  the  months  immedi- 
ately preceding  the  session.  We  will,  how- 
ever, suggest  that  there  is  probably  no  more 
unjust  and  inconsistent  law  on  the  statute 
books  than  that  regulating  the  trial  of  persons 
charged  with  crime. 

The  policy  of  the  law  is  supposed  to  favor 
the  unfortunate  persons  whose  wicked  pro- 
pensities, evil  deeds,  or  the  malice  of  others 
have  placed  at  the  bar  of  justice  as  de- 
fending life  or  liberty.  The  statutes  of  Ohio, 
however,  do  not  conform  with  this  merciful 
behest  of  christian  statemanship.  The  odds 
arc  all  against  the  person  charged  with  crime. 
They  are  not  as  they  ought  to  be,  considered 
innocent  until  proven  guilty,  but  on  the 
other  hand  are  supposed  to  be  guilty  and  con- 
sidered as  guilty  until  they  prove  themselves 
innocent.  There  is  never  a  jury  brought  face 
to  face  with  a  man  on  trial  which  is  not  pre- 
disposed to  regard  him  as  guilty.  They  look 
upon  him  as  a  criminal,  and  every  act  is  tor- 
tured into  an  involuntary  indication  of  guilt. 
The  state  lets  loose  her  prosecuting  attorjiey 
and  bids  him  "  convict  I"  He  is  not  supposed  to 
simply  bring  out  the  evidence  against  the  de- 
fendant ;  he  must  torture  circumstances,  exer- 
cise sharp  tricks,  lay  traps,  vilify,  and  brow 
beat,  declare  that  the  face  of  the  defendant 
would  hang  him,  although  ten  to  one  his  own 
mug  is  .by  far  the  more  hideous  ;  he  must  cast 
aspersions  upon  the  counsel  for  the  defendant 
and  in  fact  use  all  skill  legitimate  and  other- 
wise to  secure  conviction. 

There  ark  fifty  persons  now  in  the  Ohio  Peniten- 
tiary convided  of  crimes  they  never  commiUed/ 
and  the  strongest  point  urged  in  favor  of  a  pres- 
ent candidate  for  a  high  office  in  this  state  is 
that''  out  of  forty-two  indictments  he  convicted 
forty-one  persons,  missing  fire  but  once  I" 

Is  there  not  something  hideous  about  this — 
something  that  smaclcs  of  the  inquisition 
where  men  were  forced  to  confess — ^forced  by 
the  torture,  the  rack,  the  pincers,  and  by  fire 
to  confess  themselves  guilty  of  crimes  they 
never  even  dreamed  of-— and  then  hanged  for 
those  crimes!  Place  the  machinery  in  the 
hands  of  an  attorney  who  is  void  of  all  senti- 
ixients  of  justice  and  mercy — free  from  all  con-  | 


science,  skilled  in  logic  and  sophistry,  and 
give  him  carte  blanche  in  the  matter  of  securing 
the  best  talent  his  own  or  the  neighboring 
counties  can  produce,  and  for  which  his  county 
must  pay  heavy  fees,  and  conviction  is  very 
nearly  a  matter  of  course,  while  th^  prosecut- 
ing attorney  swells  up  with  self-importance 
and  pride,  and  claims  great  credit  for  his 
achievements.  These  cases  are  exceptional 
and  isolated,  thank  heaven !  But  they  exist — 
not  in  this  county,  however — and  are  among 
the  more  unhappy  phases  of  our  criminal 
practice. 

This  is  all  out  of  keeping  and  harmony 
with  the  religious  enlightenment  of  this  age ; 
and  it  is  the  fault  of  our  legislation. 

Several  years  ago  a  poor,  half-witted  lad  in 
Shelby  County  was  assailed  by  a  neighbor, 
thrown  down  and  badly  abused,  and  would 
have  been  killed  probably  except  that  his 
brother  in  fury  or  fear,  struck  the  assailaat  a 
blow  which  proved  fatal.  The  under  dog  in 
the  fight  was  arrested,  tried  and  convicted  and 
"  sent  up  "  for  life.  The  brother  who  struck 
the  blow  was  afterwards  tried  and  also  con- 
victed and  "  sent  up  "  for  five  years. 

The  innocence  of  the  first  convict  is  now 
conceded,  and  that  the  unjust  conviction  so 
turned  bis  brain  that  he  without  provocation 
killed  a  fellow-convict  in  the  penitentiary 
and  has  just  been  tried  in  this  county — the 
jury  disagreeing  and  being  discharged. 

The  conduct  of  this  case  strikingly  illus- 
trates the  point  we  desire  to  make  upon  this 
all-important  subject. 

The  state  pays  a  prosecuting  attorney  a 
large  salary  to  "convict"  defendants.  The 
state  then  as  if  fearful  that  the  defendant 
would  escape,  appoints  an  assistant.  In  this 
case  an  old  hand  at  the  business  was  selected. 
The  assistant  receives  a  fee  of  five  hundred 
dollars  from  the  county  for  ''  assisting  "  the 
paid  officer  of  the  court.  The  statute  allo.w8 
it  and  of  course  he  takes  it.  Earning  it  is 
quite  another  matter.  In  this  case,  however, 
he  did ;  or  would  have  if  his  services  were  at 
all  valuable,  for  the  trial  lasted  several  weeks. 

On  the  other  hand,  the  humane  policy  of 
the  law — or  the  letter  of  the  statute  rather — 
allows  the  court  to  select  one  or  two  attorneys 
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The  court,  in  justice  cannot  and  in  this  case 
did  not  select  incompetent  attorneys.  Two 
lawyers,  one  of  them,  being  of  the  best  talent 
in  the  county,  were  selected,  and  for  three 
weeks  labored  night  and  day  for  their  client, 
and  saved  his  neck,  for  the  once  at  least  But 
this  attorney,  the  better  one  we  mean,  did 
work  and  expended  valuable  time  upon  this 
case  which  in  his  office  or  in  his  regular  prac- 
tice was  worth  a  thousand  dollars  at  least ; 
and  the  humane  policy  of  the  law  allows  him 
but  a  paltry  hundred  dollars  for  this  magnifi- 
cent defense.  By  what  method  of  ratiocination 
did  a  legislative  body  ever  formulate  such  an 
abortion  of  law,  such  a  misshapen  deformity 
of  justice,  such  a  hidoous  travesty  upon  the 
determination  of  guilt  or  innocence  as  this? 

In  this,  therefore,  we  need  amendatory  legis- 
lation. 

The  American  Deciriom,  compiled  and  anno- 
tated bv  A.  C.  Freeman.  Vol.  44,  A.  L. 
Bancroft  A  Co.,  San  Francisco,  Cal.  1883. 

This  volume  of  this  series  is  rich  in  anno- 
tations above  any  of  its  predecessors.  There 
are  only  nitfe  cases  in  the  whole  volume!  to 
which  are  not  appended  notes  of  greater  or 
less  length  and  value.  Among  these  notes 
may  be  noted  the  following : 

Void  marriages,  Oathings  v.  WUliams^  pp. 
54-68.  (Irideirs  Law.  487.) 

Void  charities,  Bridgii  etaly.  Phaaanta,  pp. 
98-102.  (4  Iridell's  Eq.  26.) 

Action  for  seduction,  Weaifer  v.  Baehert^  pp. 
162-179.  (2  Pa.  St.  80.) 

Notorial  protest  and  notice,  EUing  v.  SckwyU 
hiU  Bank,  pp.  206-208.  (2  Pa.  St.  865.) 

Failure  to  advertise  execution  or  judicial 
sale,  Maddax  v.  AiUtvan,  pp.  238-241.  (2  Rich- 
ardson's Eq.  4.) 

Estoppel  in  pai$  as  as  applied  to  infants, 
Narris  v.  Wait,  pp.  258-288.  (2  Richardson's 
Law  148.) 

Arrest  of  wrong  person,  liability  for,  Chines 
V.  Stale,  pp.  291-294.  (6  Humph.  53.) 

Involuntary  transfer  of  interest  of  heir, 
legatee  or  devisee  in  estate  of  decedent,  Hyde 
V.  Bamey,  pp.  338-340.  (17  Vt.  280.) 

Precatory  trusts,  Harriecm  v.  Harriean^s 
odm'x,  pp.  372-379.  (2  Gratt.  1.)  * 


Revocation  of  assessment  made  for  benefit 
of  creditors,  OaUey  etaly,  Hibbard,  pp.  426-429. 
(1  Pinney  674.) 

Effect  of  judgment  against  partnership  or 

joint  debtors,  on  service  on  one,  Wood  v.  Wat- 
Knwn,  pp.  570-574.  (17  Conn.  500.) 

Decisions  on  motion  addressed  to  the  dis- 
cretion of  court  is  not  assignable  in  error. 
Furgueon  v.  Miles,  707-709.  (3  Oilman,  358.) 

Deed  may  be  avoided  for  breach  of  condi- 
tion subsequent,  when,  how,  and  at  whose 
instance.  Cross  v.  Carson,  pp.  745-760.  (8 
Blackf.  138.) 


Wbrtbn 


OUTHUt  ▼.  BUULTZ. 

AOBKKMXN?  ~~  QUANTUX 
OOVXBT. 


{Ohio  Supreme  Oourt  OommietUm,    June  6, 188S.) 

O.  entered  into  a  written  oon tract  with  8.,  whef«bj 
he  agreed  to  pay  8.  the  aam  of  |185  if  he  wonld  paint 
his  houae  in  a  proper  and  workmanlike  manner,  with 
•he  beat  materlala,  and  one-half  that  aum  in  oaae  the 
honae  ahould  not  be  painted  aa  aforesaid. 

Held: 

That  8.  cannot  recover  npon  a  qwmltwn  merKie,  6. 
having  paid  $87.50  and  the  work  not  having  been  dDno 
as  first  speoilled  in  the  contract 

Srror  to  the  District  Court  of  Tuscarawas 
County. 

Nash,  J. 

The  parties  to  this  action,  in  September, 
1876,  entered  into  the  following  contract : 

'^  This  agreement  witnesseth :  That  whereas 
John  Ginther,  of  Dover  Township,  Tuscarawas 
County,  Ohio,  has  erected  upon  his  fiann.  in 
said  township,  a  new  dwelling-hoase^  ana  is 
desirous  of  having  the  same  neatly  and  sub- 
stantially painted,  inside  and  out,  with  three 
coats  of  the  best  material,  and  the  inside  work 
grained  and  varnished:  Now  Christian 
Shultz,  the  undersigned,  and  party  of  the  first 
part  agrees  to  do  said  work  in  a  proper  work- 
manlike manner,  with  the  best  material,  and 
such  colors  as  said  Ginther  may  aelect 
and  direct.  And  for  said  work  said  Gin- 
ther agrees  to  pay  said  Christian  Shulti 
the  sum  of  $136,  as  follows :  One-half  in  hand 
on  pro]>er  completion  of  the  work,  and  the 
other  half  in  one  year  from  the  completion  of 
•the  work,  and  should  said  house  not  be 
painted  completely  as  aforesaid,  with 
terial  and  in  manner  aforesaid,  tnen  tiie 
ond  half  of  said  monies  to  be  forfeit  to  said 
Ginther ;  and  the  like  forfeit  if  graining  and 
varnishing  be  not  properly  done;  and  all 
material  and  labor  to  be  found  by  said  Chris- 
tian Shultz.  Said  work  to  be  completed  in  a 
reasonable  time. 
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Witness  our  hands  this- 
her,  A.  D.  1875. 


-day  of  Septem- 


John  Gintheb. 
Christian  Shultz. 

Shultz,  after  the  contract  was  entered  into, 
furnishea  the  materials  and  painted  the  house 
of  Ginther.  On  completion  of  the  work 
Ginther  paid  one-half  of  the  contract  price. 

In  the  court  below,  Shultz  bi  ^ught  an 
iBU3tion  to  recover  from  Ginther  the  balance 
to  become  due  in  one  year  from  the  com- 
pletion of  the  contract.  Ginther.  by  his 
answer,  set  up  the  contract  ana  alleged 
that  the  work  of  Shultz  had  been  done 
in  an  improper,  unskillfufl  and  unwork- 
manlike manner.  Upon  the  trial  evidence 
was  ofiTered  showing  that  said  ^work  had  been 
performed  in  an  improper,  unskillful  and  un- 
workmanlike manner  and  that  the  material 
furnished  was  of  a  poor  and  inferior  quality. 
The  defendant  below  asked  the  court  after  the 
evidence  bad  been  heard  to  charge  the  jury 
as  follows :  ''  If  you  find  that  the  work  ana 
labor  was  performed  and  the  material  fur- 
nished under  the  written  contract  set  forth  by 
the  defendant  in  his  answer,  and  that  said 
work  and  labor  was  performed  in  an  improper, 
unskillful  or  unworkmanlike  manner,  and  the 
material  furnished  was  of  a  poor  and  inferior 
qualitv,  said  work  and  labor  and  material  so 
furnished  under  said  contract  being  the  same 
for  which  this  suit  is  brought,  then  you  should 
find  for  the  defendant  in  this  action." 

This  request  was  refused  and  exceptions 
taken. 

The  court,  however,  upon  this  subject  did 
instruct  the  jury  as  follows  : 

*^  If  you  find  that  the  work  and  labor  per- 
formedf  and  the  material  furnished,  and  for 
the  price  of  which  this  action  was  brought 
was  done,  performed  and  furnished  under  the 
contract  set  forth  in  the  answer  of  defendant, 
and  that  said  work  and  labor  were  performed  in 
an  improper,  unskillful  aiid  unworkmanlike 
manner,  and  that  said  material  so  burnished 
WAS  of  an  inferior  quality  and  that  the  de- 
fendant accepted  the  same,  then  you  should 
find  the  damage  that  the  defendant  had  sus- 
tained by  reason  thereof  and  deduct  said 
damage  from  the  price  agreed  to  be  paid  said 
plaintiff  by  the  defendant  for  said  work,  la- 
bor and  materials,  and  render  a  verdict  in 
favor  of  the  plaintiff  for  the  balance." 

To  this  part  of  the  charge  the  defendant 
excepted.  The  bill  of  exceptions  does  not 
show  that  anvthing  was  done  b^  Ginther 
looking  towara  the  acceptance  of'^  the  work 
by  bim.  Taking  the  most  favorable  view 
for  the  defendant  in  error,  there  was  er- 
ror in  the  &ilure  to  state  in  the  charge  that  a 
substantial  compliance  with  the  contract  upon 
the  part  of  Shultz  was  essentiid  to  his  right 


to  recover  the  amount  of  the  contract  price 
remaining  unpaid  or  any  part  thereof.  Me- 
hurin  ASonv.  StonCy  87  Ohio  St.  49. 

Under  this  contract  a  still  stronger  rule 
should  have  been  applied.  By  a  true  inter- 
pretation, Ginther  was  bound  to  pay  to  Shult/. 
il35  if  the  kind  of  work  stipulated  for  was 
done,  and  $67.50  if  this  kind  of  work  was  not 
done  and  the  jury  should  have  been  so  in- 
structed. 

Judgment  reversed. 

[To  appear  in  40  Ohio  St.] 


■♦-•- 


DnrGXAV  V.  DnrGXAV. 

liBOAOT— fiAXiB  OF  LAVD— BOWXR. 

( Ohio  Sugtreme  QmrL    June  6, 1S88.) 

Land  was  devised  to  D.,  who  was  married,  charged 
with  che  payment  of  a  legiiusy  to  the  siaten  of  D.  An 
action  was  proeecuted  to  enforce  the  lien  of  a  Judg- 
ment against  D.,  rendered  daring  oovertore,  in  which 
the  legatees  were  made  parties  but  Hied  no  answer  or 
cross  petition.  Upon  default  by  all  the  defendants  a 
decree  was  rendered  in  favor  of  the  plain tjfftt,  ordering 
the  sale  of  the  land  in  de&Qlt  or  oayment,  and  in 
case  of  sale,  that  out  of  the  proceeos  the  amount  of 
l^^es  be  paid.  The  land  was  sold  under  such  de- 
cree to  one  of  the  plaintiflb  and  the  proceeds  diatrib- 
uted  as  directed  tnarein.  The  wife  of  D.  was  not 
made  a  party  to  the  action.  Upon  the  death  of  D.  she 
filed  her  petition  for  dower. 

Heldf 

She  is  not  barred  by  such  proceedings  and  sale  from 
her  dower  in  the  premises,  and  a  decree  in  her  action 
which  exempts  from  her  claim  sufficient  in  value  of 
the  land  sola  to  pay  the  legacies,  and  awards  her  dower 
in  the  balance,  is  not  prejjudicial  to  such  purchaser,  for 
which  the  decree  wiU  be  reversed,  W^hether  such  ex- 
emption was  necessary,  quere  f 

Error  to  the  Distritt  Court  of  Shelby 
County. 

Daniel  V.  Dingman,  Sr.  died  leaving  a  cer- 
tain tract  of  land  in  Shelby  County,  which 
he,  by  his  will,  devised  to  his  four  sons,  Dan- 
iel v.,  George  W.,  Francis  A.,  and  James  W., 
husband  of  defendant  in  error.  Francis  A. 
died  before  the  testator,  without  heirs  of  his 
body,  and  under  said  will  said  lands  went  to 
the  other  three  sons  named.  The  said  Daniel 
V.  Dingman,  Sr«y  by  his  will,  also  devised 
$600  to  each  of  five  daughters  therein  named, 
and  required  the  sons  to  whom  the  land  was 
devised  to  pay  the  legacies  to  the  daughters, 
and  charged  the  lands  devised  to  the  sons 
with  the  payment  of  said  leffacies. 

On  the  eleventh  day  of  November,  1861, 
Daniel  V.  Dingman,  plaintiff  in  error,  com- 
menced a  proceedinffagainst  George  W.  Ding- 
man  ana  James  W.  Dingman,  husband 
of  defendant  in  error,  for  the  partition  of  the 
land  devised  to  them  by  their  fatben  and 
partition  was  made  which  was  connrined 
February  8.  1862,  setting  apart  in  severalty 
to  James  W.  Dingman,  husband  of  defendant 
in  error,  the  one    Hundred  and  twenty-five 
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(125)  acres  of  land  described  in  the  original 
petition  in  this  case  filed  by  Mary  J.  Ding- 
man,  defendant  in  error. 

In  1863  a  construction  was  given  to  said 
will,  by  the  court  of  common  pleas  of  Shelby 
County,  and  it  was  decreed  by  said  court 
*^  that  the  bequest  of  $500  to  each  daughter  is 
to  be  paid  in  equal  proportions  by  the  three 
surviving  sons,  and  is  a  charge  on  their  lands. 
*  *  *  The  surviving  daughters  will  be 
entitled  each  to  one-fourth  or  $125,  her  share 
of  the  bequest  to  deceased  daughter." 

On  the  ninth  day  of  April,  1864,  D.  V.  Ding- 
man  and  H.  Thompson,  executors  of  the  will 
of  Daniel  V.  Dingman,  deceased,  recovered  a 
iudgment  against  James  W.  Dingman,  hus- 
Dand  of  defendant  in  error,  in  Shelby  Com- 
mon Pleas,  for  $2,274.21. 

In  1864  Daniel.  V.  Dingman  and  H.  Thomp- 
son, executors  of  the  will  of  Daniel  V.  Ding- 
man, deceased,  filed  a  petition  against  James 
W.  Dingman,  husband  of  the  defendant  in 
error,  and  others,  setting  forth  the  various 
judgment  and  other  liens  on  the  land,  includ- 
ing the  said  charge  in  favor  of  the  daughters 
of  the  decedent,  and  praying  for  the  sale  of 
the  land  to  pay  the  said  charge,  and  to  satisfy 
the  said  judgment  in  favor  of  the  executors. 
No  answer  or  cross-petition  was  filed  by  the 
sisters,  the  legatees,  although  they  were  made 
parties  defendant.  December  8,  1864,  decree 
was  rendered  finding  the  amount  due  plaint- 
ififs,  and  that  the  allegations  of  the  petition 
were  true ;  it  then  proceeds : 

"  It  is  therefore  aecreed  by  the  court  that 
saidlands,in  plaintifi'ssaid  petition  described, 
be  appraised,  advertised  and  sold  asuponexe^ 
cution,  clear  of  incumbrance,  as  prayed  for  ^.n 
said  petition;  that  a  writ  issue  to  the  sheriff 
of  said  county,  commanding  him  to  cause 
said  sale  to  be  made  according  to  law :  that 
he  bring  the  money  arising  mm  said  sale 
into  court,  to  be  applied  under  the  order  of 
the  court;  first,  to  the  payment  of  any  taxes 
which  may  exist  on  said  premises;  second,  to 
the  costs  of  this  proceeding;  third,  to  render 
unto  the  said  Elizabeth  Quinn,  Priscilla 
Dingman,  Mary  Dingman,  and  Amanda 
Dingman,  $833.33j^,  with  interest  on  $208.33^ 
thereof,  from  the  fourth  day  of  April,  1862, 
and  interest  on  $208.33^  thereof,  from  the 
fourth  day  of  April,  1864;  fourth,  to  pay  the 
costs  in  the  partition  case  of  Daniel  v.  Ding- 
man, Jr.,  against  George  W.  Dingman  and 
the  said  James  W.  Dingman,  which  were  ad- 
judged against  the  said  James  W.  Dingman, 
as  stated  in  the  plaintifi^s  petition ;  fifth,  to 
the  payment  of  tne  plaintiffs'  said  judgment, 
as  statf  d  in  their  said  petition,  together  with 
interest  and  costs ;  sixth,  and  the  surplus,  if 
any,  to  abide  the  further  order  of  this  court." 

Sale  of  the  one  hundred  and  twenty-five 


acres  of  land  was  made  June  23, 1865,  to  Dan- 
iel V.  Dingman,  plaintiff  in  error,  and  on  the 
fourth  day  of  February,  1865,  said  sale  was 
confirmed,  the  daughters  of  the  decedent  re- 
ceiving in  the  distribution  of  the  proceeds  of 
such  sale,  $899.45,  the  amount  of  their  charge 
on  the  land,  with  the  interest  thereon.  The 
land  sold  for  $6,500. 

Mary  J.  Dingman,  defendant  in  error,  was 
not  a  party  to,  or  served  with  process  in  any 
of  the  foregoing  proceedings. 

In  1877  she  filed  her  petition  in  the  Shelby 
County .  Common  Pleas  against  Daniel  V* 
Dingman,  asking  to  have  dower  decreed  and 
assigned  to  her  in  said  one  hundred  and 
twenty-five  acres  of  land  that  had  been  set  off 
to  her  husband,  James  W.  Dingman,  in  the 
partition  case  aforesaid,  and  sold  to  Daniel  V. 
under  the  proceeding  before  mentioned.  To 
which  petition  the  defendant  filed  the  follow- 
ing answer : 

**  Defendant  denies  that  petitioner  is  enti- 
tled to  dower  in  said  premises  in  the  i>etition 
described,  or  any  part  thereof.  He  denies  that 
said  James  W.  Dingman  was  sized  of  any  es- 
tate whatever  in  said  lands,  or  any  portion 
thereof,  at  any  time  during  coverture  with 
this  plaintiff.'' 

The  case  went  to  trial  upon  the  issue  thus 
presented,  and  the  court  decreed  her  dower  in 
fifty- six  sixty-fifths  of  the  land.  The  defend- 
ant below  appealed  the  case  to  the  district 
court,  and  on  the  twenty-eighth  of  March, 
1879,  said  court  made  the  same  decree  that 
was  made  in  the  common  pleas.  Daniel  V. 
Dingman  took  a  bill  of  exceptions,  and  has 
filed  his  petition  in  error,  seeking  to  reverse 
the  judgment  and  decree  of  the  district  court. 

Doyle,  J. 

It  is  conceded  in  argument  that  James  W. 
Dingman  had,  during  coverture,  an  estate  of 
inheritance  in  the«lands  in  controversy.  He 
was  seized  of  the  legal  title  in  fee  simple, 
charged  with  a  lien  in  favor  of  the  legatees. 
Under  the  first  clause  of  the  statute,  S.  A  C. 
516,  §  1,  on  the  concurrence  of  marriage  and 
seizin,  the  wife  became  invested  with  dower 
inchoate,  and  had  there  been  no  lien  upon  or 
interest  in  the  land  superior  thereto,  on  the 
death  of  the  husband  she  would  have  been  en- 
titled to  an  assignment  of  dower  out  of  the 
whole  of  the  land.  The  eatire  interest  of  the 
husband,  both  legal  and  equitable,  was  sold 
during  coverture,  but,  as  we  shall  see,  sold 
under  a  decree  to  enforce  a  lien  which  affected 
the  husband's  interest  alone.  The  question 
presented  is,  whether  the  proceedings  and 
sale  in  the  action  of  the  executors  against  the 
husband  and  others,  were  sufficient  to  bar  the 
dower  of  the  wife  which  was  then  inchoate. 
The  action  by  the  executors,  it  must  be  re- 
membered, was  not  to  sell  the  land  as  part  of 
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the  estate  of  the  testator  for  the  pay- 
ment of  debts  or  legacies,  but  was  an  action 
against  James  W.  Dingman  to  enforce  the 
lien  of  a  judgment  against  his  lands  upon  a 
claim  due  from  him  to  the  estate.  The  exe- 
cutors were  not  charged  with  the  payment  of 
the  legacies,  and  were  not  authorized,  nor  did 
they  attempt  to  enforce  the  lien  of  the  lega- 
tees in  the  action  under  which  the  land  was 
sold. 

We  have  no  doubt  that  the  lien  of  the  lega- 
tees was  superior  to  the  dower  of  the  wife.  If 
the  land  had  been  sold  under  a  decree  of  the 
court  in  an  action  prosecuted  to  enforce  that 
lien,  either  by  petition  or  cross-petition  to 
which  she  was  properly  made  a  party,  it  might 
be  difficult  to  nold  that  she  was  not  barred 
of  her  dower  in  the  whole  land,  whatever  her 
rights  might  be  in  the  surplus  of  the  purchase 
money  left  after  paying  such  lien,  the  sale 
being  made  during  the  life  of  her  husband. 
See  Taylor  v.  Fowler,  18  Ohio  669 ;  Unger  v. 
let^,  32  Ohio  St.  210;  Black  v.  KuMman,  30 
Ohio  St.  196. 

In  such  action,  however,  she  might  have 
the  right,  where,  as  in  the  case  at  bar,  the 
value  of  the  laud  was  greatly  in  excess  of  the 
amount  of  the  lien,  to  show  that  fact,  and  if 
it  could  be  done  without  injury  to  any  of  the 
parties  interested,  to  require  that  enough  of 
the  land  be  sold  to  pay  tne  lien  free  from  her 
dower,  leaving  it  unaffected  in  the  remainder. 
The  failure  to  make  her  a  party  cannot  have 
the  effect  of  placing  her  in  a  worse  position. 

That  she  was  a  necessary  party  in  order  to 
foreclose  her  rights  has  been  frequently  held 
by  this  court.  In  KOeham  v.  SXair,  28  Ohio 
St.  606,  it  was  held  ''  where  a  wife  has  join^ 
in  a  mortgage  foreclosed  during  the  lifetime 
of  her  husband,  she,  not  being  made  a  party, 
after  his  death  she  has  the  right  to  redeem  the 
mortgage  and^  then  have  her  dower  out  of  the 
property.  Dower  inchoate  is  not  an  estate,  but 
it  is,  nevertheless,  a  right  or  interest  in  land  of 
which  a  wife  may  not  be  deprived  except  by 
proceedings  to  which  she  has  been  made  a 
party." 

To  the  same  effect  is  Mc Arthur  v.  jFVaniltn, 
16  Ohio  St.  606;  16  Ohio  St.  196;  and  Par- 
fiienier  v.  Bincldev,  28  Ohio  St.  32.  If  the  hus- 
band is  seized  of  a  legal  estate  of  inheritance 
during  coverture,it  cannot  make  any  difference 
whether  that  estate  is  charged  with  a  lien, 
which  is  superior  to  the  inchoate  dower  of  the 
wife,  by  reason  of  some  fact  or  occurrence  to 
which  her  assent  was  not  necessary,  as  in 
the  case  at  bar,  or  because  of  a  mortgage  in 
which  she  joins  with  her  husband  releasing 
her  dower.  In  either  case  the  lien  is  para- 
mount to  her  dower  to  the  extent  of  it,  and 
must  first  be  satisfied  out  of  the  land  before 
dower  can  be  assigned 


Mary  J.  Dingman  was  not  a  party  to  the 
action  under  which  the  land  was  sold.  The 
claim,  to  enforce  which  the  executors  brought 
their  action,  was  a  judgment  against  the  hus- 
band, taken  during  coverture  for  the  payment 
of  which  her  interest  in  the  land  was  not 
liable.  If  there  were  no  liens  upon  the  land 
superior  to  her  inchoate  dower,  to  be  enforced 
in  the  action,  she  would  in  no  sense  be  a 
proper  party.  28  Ohio  St.  36.  The  legatees 
were  not  attempting  to  enforce  the  lien  which 
they  had  for  the  amount  of  the  legacies. 

It  is  true  they  were  made  parties  defendant, . 
and  the  petition  of  the  executors  stated  the 
nature  and  extent  of  their  interest-  but  no 
answer  or  cross-petition  was  filed  by  them, 
and  no  affirmative  decree  was,  or  could  be 
granted  to  them  in  the  absence  of  such  cross- 
petition.  The  decree  ordered  that  in  case  the 
amount  found  due  the  plaintifis  was  not  paid, 
the  land  should  be  sold,  and  in  case  of  sale, 
out  of  the  proceeds,  the  lien  of  the  legatees 
should  be  paid. 

But  the  sale  made  under  such  decree  can  in 
no  sense  be  said  to  be  in  an  action  to  enforce 
a  lien  superior  to  the  inchoate  interest  of  the 
wife,  which  wiU  remit  her  to  the  surplus  pro- 
ceeds of  the  sale.  The  most  that  can  be 
claimed  (if  indeed  that  can  be)  is  that  the 
purchaser,  the  legacies  being  paid  out  of  the 
purchase  money,  is  subrogated  to  the  rights 
of  the  legatees  as  against  the  widow.  It  is 
entirely  evident  that  if  the  decree  in  favor  of 
the  executors,  which  did  not  preclude  the 
dower  of*  the  wife,  was  paid,  the  entire  decree 
was  satisfied.  No  other  party  to  it  could  have 
the  land  sold  under  it. 

The  case,  therefore,  in  this  respect  is  deter- 
mined by  Parmenter  v.  Binckley,  tupra.  In  that 
case  Binckley.  the  husband,  exe<cuted  a  mort- 
gage to  Day  *&  Matlack  in  which  the  wife  did 
not  join^  and  also  one  to  Peter  Face  in  which 
she  did  loin.  Day  A  Matlack  filed  a  petition 
against  JBinckley  to  foreclose,  making  Face, 
Mrs.  Binckley  andsundryjudgment  creditors 
of  the  husband,  parties.  Face  filed  an  answer 
setting  up  his  mortgage  but  asking  no  affirm- 
ative relief,  and  none  was  granted.  Mrs. 
Binckley  filed  no  answer.  Decree  was  ren- 
dered in  favor  of  D.  &  M.  The  laud  was  sold 
and  the  proceeds  exhausted  by  the  prior  mort- 
gage. Binckley  having  died,  Mrs.  B.  sought 
to  redeem  the  mortgage  to  Face  and  recover 
dower  in  the  premises.  The  court  held  that 
these  proceedmffs  did  not  bar  her  right  to  re- 
cover: that  to  nave  that  effect,  Peter  Face 
shoula  have  filed  a  cros^-petition  asking  for  a 
foreclosure  of  his  mortgage,  making  her  a 
party  thereto  and  take  a  decree  thereon ;  and 
not  naving  done  so.  and  the  land  being  sold 
under  a  decree  for  tne  plainti£b  whose  claim 
did  not  preclude  herdower,  she  was  entitled 
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to redeem  and  have  dower  assigned.  ''It 
cannot  be  maintained  that  she  is  barred  by  a 
proceeding  in  which  her  rights  have  not  been 
alluded  to,  and  which  did  not  purport  to  affect 
them."  Much  less  can  it  be  maintained  that 
she  is  barred  by  a  proceeding  to  which  she 
was  not  a  party  at  all,  instituted  to  enforce  a 
lien  inferior  to  her  rights,  and  to  which  the 
holders  of  the  only  lien  superior  thereto,  made 
no  appearance,  filed  no  pleading  and  in  which 
the  court  did  not  attempt  to  affect  her  interest. 

The  land  sold  for  $6,500;  the  amount 
paid  the  legatees  was  $899.45 ;  the  court  be- 
low decreed  to  the  defendant  in  error  dower 
in  fiftv-six  sixty-fifths  of  the  land  as  nine 
sixtv-nfths  of  the  purchase  money  was  paid 
to  the  legatees,  the  effect  of  the  decree  is  to 
sustain  the  land  free  from  the  dower.  This  is 
an  unusual  way  of  working  out  the  rights  of 
the  parties,  but  we  are  not  disposed  to  disturb 
it  here  for  two  reasons : 

First,  while  complaint  is  made  of  thip^  it  is 
not  claimed  that  if  defendant  in  error  is  en- 
titled to  dower  at  all,  she  gets  thereby  more 
than  she  would  if  required  to  redeem  and 
then  have  dower  assigned  in  the  whole.  The 
land  was  appraised  at  $9,500.  She  was  not 
bound  to  accept  the  purcbase  price  at  execu- 
tion sale,  as  the  true  value  of  tne  land,  and  it 
is  quite  evident  that  if  any  one  is  prejudiced 
by  the  decree,  it  is  not  the  plaintiff  in 
error.  Second.  It  is  by  no  means  certain 
that  she  was  not  entitled  to  dower  in  the 
whole  land.  In  the  action  under  which  the 
land  was  sold,  the  legatees  filed  no  answer  and 
were  in  default,  as  were  all  of  the  other  par- 
ties defendant.  There  was  no  claim  asserted 
against  the  interest  of  the  wife.  After  paying 
the  plaintiff's  claim,  the  balance  of  the  money 
was  brought  into  court.  Whose  money  was 
it  ?  No  one  had  set  up  any  claim  to  it,  and  in 
the  absence  of  such  claim  by  any  of  the  de- 
fendants it  would  seem  to  belong  to  the  defend- 
ant, James  W.  Dingman ;  and  it  was  with  this 
money  that  the  legacies  were  paid.  It  is  true 
they  were  so  paid  by  order  of  the  court  in  an 
action  in  which  the  purchaser  was  one  of  the 

Elaintiift,  which  could  only  affect  the  hus- 
and's  interest ;  and  out  of  the  proceeds  aris- 
ing from  the  sale  of  the  husband's  interest 
alone. 

If  the  legatees  had  not  been  made  parties, 
and  the  surplus  of  the  proceeds  was  used  to 
pay  their  claim,  it  would  clearlv  be  held  to  be 
paid  by  moneys  of  the  husband,  which  would 
extinguish  the  lien.  We  are  not  willing  to 
say  that  making  the  legatees  parties  where 
they  wholly  fail  to  assert  any  claim,  or  seek 
any  relief  against  the  interest  of  the  wife, 
changes  the  rule. 
Judgment  affirmed. 
[To  appear  in  39  Ohio  St.] 
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ADicnnsTBATiON— Next  of  Knf— RxAaoKAXUB  Tmx 

— lUiBQAif  Hbbub  of  Lbttbbs— Rxvooatiov. 

{OMo  Supreme  OawrL    Jane  5 1S8S.) 

1.  The  next  of  kin  of  an  intestate  are  entitled  to  • 
reasonable  time  within  which  to  apply  for  letters  of 
administration. 

2.  An  application  made  within  eighteen  da3r8  after 
the  death  of  the  intestate,  by  next  of  lun  residing  in 
another  county,  is  made  within  a  reasonable  time. 

8.  When,  without  allowing  such  reasonable  time, 
the  probate  court  appointed  a  stranger  as  administzB- 
tor,  the  appointment  is  illegal,  and,  on  application  of 
the  next  or  kin,  the  letters  of  administimtion  should 
be  revoked. 

Jennette  Stewart,  a  resident  (rf*  Butler 
County,  Ohio,  died  intestate  on  the  first  day 
of  January,  1883,  leaving  three  sons.  Hush 
Stewart,  Andrew  Stewart  and  Alexan&r 
Stewart,  and  also  four  grand-children,  to  wit  : 
Kate  Skillman,  Isabel  Barnett,  Jennie  Hefi'- 
ner  and  John  Blair,  children  of  a  deceased 
daughter,  surviving  her,  all  of  whom  were  of 
/uU  age,  and  all  residents  of  Butler  County, 
except  Andrew  Stewart  and  Alexander  Stew- 
art, who  resided  in  the  county  of  Hamilton. 

Mrs.  Stewart  left  personal  property  to  the 
amount  of  three  thousand  dollars.  On  the  fifth 
day  of  January,  1883,  William  H.  Todbunter 
filed  in  the  Probate  Court  of  Butler  County,  a 
request  for  his  appointment  as  administrator 
of  the  estate  of  Jennette  Stewart,  signed  by 
Hugh  Stewart,  Kate  Skillman,  Isabel  Bai^ 
nett  and  Jennie  Hefiher,  and  also  his  own 
application  in  the  usual  form,  for  Buch  ap* 
pointment,  to  which  John  Blair,  also,  after- 
wards filed  his  written  consent.  The  probate 
court  then  issued  to  Todhunter  letters  CKf  ad- 
ministratioA  in  accordance  with  his  apfdica- 
tion,  and  he  gave  the  bond  ^required  by  law. 

Andrew  Stewart  and  Alexander  Stewart 
had  no  knowledge  that  any  application  for 
the  appointment  of  an  administrator  on 
their  mother's  estate  had  been  made,  or  was 
intended,  until  after  Todhunter's  appoint- 
ment. On  the  eighteenth  day  of  January, 
1883,  Alexander.  Stewart  filed  m  the  Probate 
Court  of  Butler  County  his  motion  to  set 
aside  the  appointment  of  Todhunter,  and  an 
application  for  his  own  appointment  as  ad- 
ministrator, and  presented  a  request  for  his 
appointment  as  such  administrator  signed 
by  his  brothers  Andrew  and  Hugh. 

The  motion  and  application  were  overruled 
by  the  probate  court,  and  judgment  was  ren- 
dered against  Alexander  Stewart  for  costs, 
which  proceedings  and  judgment  were,  on 
error,  affirmed  by  the  court  of  common  plesa 
The  district  ootSirt  reversed  the  judgment  of 
the  court  of  common  pleas,  and  the  judgment 
of  the  probate  court,  and  Todhunter  now  asks 
leave  to  file  a  petition  in  error  to  reverse  the 
judgment  of  the  district  court. 
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Upson,  J. 

The  statute  provides  that  ''  administration 
of  the  estate  of  an  intestate  shall  be  granted 
to  some  one  or  more  of  the  persons  herein- 
after mentioned ;  and  they  shall  be  respect- 
ively entitled  thereto  in  the  following  order, 
to  wit: 

First.  His  widow^  or  next  of  kin,  or  both, 
as  the  court  may  think  fit,  and  if  they  do  not 
voluntarily,  either  take  or  renounce  the  ad- 
ministration, they  shall,  if  resident  within 
the  county,  be  cited  by  the  court  or  notified 
by  a  party  in  interest  for  that  purpose. 

Second.  If  the  persons  so  entitled  to  ad- 
ministration are  incompetent  or  evidently 
unsuitable  for  the  discharge  of  the  trust,  or  if 
they  neglect,  without  any  sufficient  cause,  to 
take  administration  of  tne  estate,  the  court 
shall  commit  it  to  one  or  more  of  the  prin- 
cipal creditors,  if  there  be  any  competent  and 
willing  to  undertake  the  trust. 

Third.  If  there  be  no  such  creditor,  and  the 
court  is  satisfied  that  the  estate  exceeds  the 
value  of  one  hundred  dollars,  the  court  shall 
commit  administration  to  such  other  person 
as  it  shall  think  fit."  It  is  the  policy  of  this 
statute  to  entrust  the  administration  to  those 
who  are  most  interested  in  the  estate,  if  com- 
petent, suitable  and  willing  to  undertake  the 
trust.  It  is  insisted,  however,  that  the  pro- 
bate court  has  no  jurisdiction  to  appoint,  as 
administrator,  any  person  who  is  not  a  resi- 
dent of  the  county ,~and  that  this  is  implied 
by  the  provision  of  the  statute  requiring  ci- 
tation or  notice,  only  when  the  next  of  kin 
are  ''resident  within  the  county."  This  is 
not  the  proper  construction  of  the  statute. 
It  gives  to  the  persons  mentioned,  in  the 
order  prescribed ^  the  absolute  right  to  letters  of 
administration  subject  only  to  the  conditions 
that  they  are  competent,  suitable  for  the  dis- 
charge of  the  trust,  and  do  not  neglect  with- 
out sufficient  cause,  to  take  administration. 
The  construction  contended  for  is  not  author- 
ized by  the  language  or  policy  of  the  law, 
or  by  the  practice  oi  the  courts. 

All  of  the  next  of  kin  residing  in  Butler 
County  renounced  the  administration  in  fa- 
vor of  Todhunter,  but  this  gave  him  no  right 
to  the  appointment  in  preference  to  Alex- 
ander Stewart  and  Andrew  Stewart,  and  the 
latter  having  also  renounced  the  administra- 
tion, we  need  only  now  determine  whether 
the  right  thereto  of  Alexander  Stewart  has 
in  any  manner  been  waived  or  lost.  It  is 
admitted  that  he  is  a  suitable  and  competent 
person.  He  has  not  renounced  the  adminis- 
tration, and  the  only  question  to  be  decided 
is,  whether  without  sufficient  cause,  he  has 
neglected  to  take  it. 

We  hold,  that  in  order  to  protect  his  right 
to  letters  of  administration,  it  was  not  nec- 


essary for  him  to  apply  therefor,  within  five 
days  after  his  mother's  death.  No  time 
being  prescribed  by  law  within  which  the 
person  entitled  to' administration  must  ap- 
ply, the  application  may  be  made  within  a 
reqj^nable  time,  depending  upon  the  circum- 
stances of  each  case.  In  this  case  Alexander 
Stewart  resided  in  Hamilton  County,  and 
filed  his  application  within  eighteen  days 
after  the  aeuth  of  the  intestate,  which  we 
think  was  within  a  re^isonable  time. 

The  appointment  of  Todhunter,  having 
been  improperly  made,  should  have  been  set 
aside,  and  the  letters  of  administration  is- 
sued to  him  should  have  been  revoked.  That 
the  probate  court  has  power  to  revoke  letters 
of  administration  granted  to  another  person 
than  the  next  of  kin,  in  violation  of  the  legal 
rights  of  such  next  of  kin.  is  well  settled. 
Schouler  on  Executors  ana  Administrators, 
Sec.  153,  and  cases  there  cited. 

Similar  statutory  provisions  have,  in  num- 
erous cases,  receivea  the  same  construction 
which,  in  this  case,  we  have  given  to  our 
own  statute.  Cobb  et  al  v.  Newamh^  19  Pick. 
336 ;  Miikr  v.  WadiingUm,  Haag.  Eccls.  Rep. 
277:  3 Redfield  on  Wills,  87  :  McCldlan's  App. 
16  renn.  St.  Rep.  110 ;  Schouler  on  Executors 
and  Administrators,  Chap.  3. 

We  are  of  opinion  that  there  was  no  error 
in  the  judgment  of  the  district  court,  and 
that  leave  U>  file  a  petition  in  error  should 
be  refused. 

Motion  overruled. 

[To  appear  in  39  Ohio  St.] 


♦  • » 


BALTXXOBI  k  OHIO  SAILBOAB  v.  DXPSW. 


Railways  —  Nbolxosnos  of  SKPLOTas— Ck>i«TBiB' 

U10BT  NBOLXOBNOS. 


(Ohio  Skfpreme  Omrt 


May  29,  18SS.) 


Where  a  loooxnotlve  with  oara  attached  is  standing 
on  a  nUiroad  track  near  a  railroad  station  or  other 
place  where  oars  are  frequently  moved  forward  or 
oaokward,  a  person  who  goes  upon  the  railroad  track, 
seeing  the  looon^otive  and  cars,  and  knowing  that 
they  would,  within  a  few  minutes,  he  moved  towards 
him,  and  walks  upon  the  track  away  from  the  train 
without  keeping  watch  of  its  movements,  when  there 
was  nothing  to  hinder  him  from  seeing  the  move- 
ments of  the  train  in  time  to  avoid  danger,  and  when 
he  could  have  gone  in  the  same  direction  without 
walking  on.  the  track,  is  guUty  of  such  negligence  as 
wiU  prevent  his  recovery  for  an  injury  caused  by  the 
carelessness  or  unskillf ulness  of  the  employes  of  the 
railroad,  nut  amounting  to  willfulness  on  their  part. 

A  person  so  walking  upon  a  railroad  track  is  not 
free  from  negligence  which  will  prevent  his  recovery 
for  an  injury  so  caused,  if  he  omits  to  keep  watch  of 
the  movements  of  the  train,  relying  upon  a  rule  or 
custom  of  the  employes  of  the  rauroad,  to  giye  aalg^ 
nal  for  the  moving  of  the  train. 

The  expectation  that  such  sig^isl  would  be  givon 
does  not  relieve  a  person  in  such  situation,  from  con- 
stant watohfulness  for  his  safety. 

Errof  to  the  District  Court  of  Qaemsey 
County. 
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The  original  action  yfSLB  brought  in  the 
Court  of  Common  Pleas  of  Guernsey  County, 
by  Abraham  Depew  against  the  Baltimore 
and  Ohio  Railroaa  Company,  for  damages  for 
an  injury  alleged  to  have  I)een  sustained  by 
reason  of  the  carelessness  and  negligence  of 
the  defendant  in  moving  a  train  of  its  cars  at 
a  place  on  the  railroad  called  Gibson's  Station. 

The  plaintiff  alleged  in  his  petition,  that  a 
county  road  crosses  the  railroad  near  the  sta- 
tion, and  that  after  a  train  of  cars  had  reached 
the  station  and  stopped,  the  defendant  caused 
the  train  to  be  cut  and  caused  a  part  of  it  to 
approach  the  crossing  and  to  pass  rapidly 
over  the  same,  and  negligently  and  carelessly 
omitted,  while  approaching  the  crossing,  to 
give  a  signal  by  Dell,  whii$tle,  or  otherwise, 
by  reason  whereof  the  plaintitf  was  not  aware 
of  their  approach,  and  oy  reason  of  the  negli- 
gence of  the  defendant,  the  cars  struck  him  and 
caused  the  injury  complained  of. 

The  defendant,  in  its  answer,  denied  that 
the  injury  to  the  plaintiff  occurred  from  any 
want  of  care,  or  by  negligence  on  its  part,  or 
that  of  its  employes;  but  alleged  that  what- 
ever injury  the  plaintiff  received  resulted 
from  want  of  care  and  negligence  on  his  part 
at  the  time  it  occurred. 

The  facts  material  to  the  issue  between  the 
parties,  as  they  appear  from  the  record,  are 
that  the  railroad  at  Gibson's  Station  runs 
nearly  east  and  west.  Two  county  roads  cross 
the  railroad,  one  just  east  of  the  "station,  and 
the  other  three  hundred  and  twenty-five  feet 
farther  east. 

There  is  a  side  track  extending  from  a 

EMnt  eighty-two  feet  east  of  the  East  County 
oad,  westward  to  a  point  about  six  hundred 
feet  west  of  the  West  County  Road. 

Abraham  Depew,  on  February  27,  1871, 
arranged  with  the  agent  of  the  company  for 
the  transportation  of  himself  and  family  and 
his  housenold  goods,  and  some  live-stock,  from 
Gibson's  Station  to  Pana,  Illinois,  and  the 
companjr  furnished  him  a  car  in  which  to 
place  his  property.  On  Pebfuary  twenty- 
eighth,  he  placed  his  property  in  the  car  for 
transportation,  and  the  car  was*  pushed  by  the 
agents  of  the  company  to  a  point  on  the  side 
track  about  midway  between  the  county  roads. 
This  car  was  to  be  taken  into  a  freight  train 
going  west  at  this  station  about  nine  o'clock 
A.  M.  on  February  twenty-eighth. 

After  Depew  had  loaded  his  property  in  the 
car,  he  went  to  the  railroad  ofnce  at  the  sta- 
tion and  procured  the  necessary  tickets,  bills 
of  lading  and  passes  for  the  transportation  of 
himself  and  servant  and  property  to  their 
destination. 

While  he  was  thus  engaged  at  the  office, 
the  train  which  was  to  take  the  car  with  his 
property  and  his  servant  in  charge  of  the 


property,  came  to  the  station  and  stopped. 
The  conductor  was  informed  that  the  car  was 
to  be  placed  in  the  train.  The  train  was 
then  backed  east  over  the  East  County  Road, 
and  the  caboose  and  three  brjx  cars  were  left 
about  two  hundred  feet  east  of  that  road.  The 
forward  part  of  the  train  then  returned  to 
or  near  the  West  County  Road,  and  the  men  ia 
charge  of  it  proceeded  to  pole  or  push  out  the 
car  containing  Depew's  property,  castwardlj 
along  the  side  track  to  the  main  track  in 
front  of  the  cars  standing  east  of  the  East 
County  Road. 

After  Depew  had  finished  his  business  at 
the  office,  he  walked  eastward  intending  to 
go  to  the  caboose,  and  go  on  the  train  to  the 
first  or  second  station  westward. 

In  going  from  the  office  to  the  caboose,  he 
walked  between  the  side  track  and  the  fhain 
track  to  a  point  about  thirty  yards  west  of 
of  the  East  County  Road,  and  there  stepped  on 
the  main  track,  and  walked  on  it  eastward 
until  he  came  near  to  the  East  County  Road. 
At  this  point  he  was  overtaken  by  the  loco- 
motive and  cars  backing  eastward.  The  rear 
car  struck  him  and  threw  him  forward  on 
the  track,  and  some  part  of  the  car  passed 
over  and  injured  his  foot  and  leg. 

At  the  time  he  stepped  on  the  main  track, 
he  looked  around  and  saw  the  locomotive 
with  the  cars  attached  to  it  standing  on  the 
main  track,  about  thirty  yards  west  of  where 
he  stepped  on  the  main  track. 

After  thus  looking  and  seeing  the  locomo- 
'  tive  and  cars  standing  still,  he  continued  to 
walk  eastward  on  the  main  track  about 
thirty  yards  without  turning  around  or  look- 
ing further  to  see  whether  the  cars  were  mov- 
ing or  not.  While  he  was  thus  walking  on 
the  track,  he  did  not  hear  the  whistle  or  the 
bell  of  the  locomotive,  nor  any  noise  of  the 
moving  cars.  During  this  time  he  was  earn- 
estly engaged  in  conversation  with  one  Tobias 
Lent,  who  was  walking  along  the  track  east- 
ward, on  the  south  side  of  it. 

Mr.  Depew  could  have  crossed  the  track  at 
the  place  where  he  stepped  on  it,  and  could 
have  have  walked  along  oy  the  side  of  it  east- 
ward ;  but  the  ground  there  was  not  as 
smooth  and  the  walking  not  as  good  as  it  was 
on  the  track  where  he  was  walking  at  the 
time  he  was  hurt. 

The  record  contains  all  the  testimony  given 
or  heard  upon  the  trial. 

The  defendant  requested  the  court  to  in- 
struct the  jury  as  follows :  '*  If  the  jury  shall 
find  from  the  testimony  that  Depew,  at  the 
time  he  was  injured,  was  walking  upon  the 
main  track  of  the  railroad,  and  was  not  using 
the  east  county  road  as  a  crossing  to  reach  the 
caboose,  the  faict  that  no  signal  was  given  bv 
the  engineer  in  charge  of  the  engine,  of  the 
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moving  of  the  engine  and  cars  attached  to- 
ward that  crossing,  would  not  be  8uch  neglect 
as  would  render  the  company  liable  for  the 
injury,  unless  the  conductor  or  engineer  in 
charge  of  the  train  or  engine  knew  at  the 
time  the  train  was  being  backed  that  Depew 
was  on  the  track,  and  they  then  failed  to  give 
him  warning,  by  signal  or  otherwise,  of  the  ap- 
proach of  the  train  in  the  same  direction  on 
the  same  track,"  which  instruction  the  court 
refused  to  give,  and  thereupon,  besides  many 
other  instructions  and  charges  given  to  the 
jury,  the  court  gave  the  following:  ''But  if 
you  find  from  the  evidence  that  there  was  a 
uniform  custom  or  rule  of  the  defendant,  its 
agents  or  employes  to  give  a  signal  by  ring- 
ing of  the  bell  or  blowing  of  whistle  when  its 
train  is  being  moved  under  the  circumstances 
it  was  being  moved  at  the  time  of  the  injury 
to  plaintiff,  that  the  same  was  notorious  and 
well  known  to  the.  plaintiff,  and  that  the  em- 
ployes of  the  defendant  omitted  to  give  such 
signals,  and  that  the  plaintiff,  by  resaon  of 
such  omission,  was  injured  without  any  fault 
or  negligence  on  his  part  contributing  to  the 
inmry,  the  defendant  would  be  liable." 

To  which  the  defendant  excepted. 

McCauley,  J. 

The  serious  question  in  this  case,  on  the 
trial  in  the  common  pleas,  was  whether  or 
not  the  facts  of  the  case  made  the  defendant 
liable.  The  petition  alleges  a  failure  to  ring 
the  bell  or  sound  the  whistle  of  the  locomo- 
tive at  a  road  crossing,  in  consequence  of 
which  the  injury  occurred.  The  proof  shows 
that  Depew,  the  plaintiff,  had  business  with 
the  agftnt  of  the  companv  at  Gibson's  Station, 
and  after  he  had  finishea  his  business  at  the 
office  of  the  company,  he  went  eastward,  in- 
tending to  go  to  the  rear  car  of  that  part  of 
the  train  east  of  the  east  county  road. 

The  proof  also  shows,  and  the  testimony  of 
the  plaintiff  himself  is,  that  while  he  was 

f^oing  to  the  rear  car  of  the  train,  he  saw  the 
ocomotive  with  two  cars  attached  standing  on 
the  main  track,  that  he  went  eastward  to  a 
point  about  thirtj^  yards  west  of  the  East 
County  Road,  walking  between  the  main  track 
and  the  side  track,  and  there  stepped  on  the 
main  track  and  walked  upon  it,  knowing  the 
engine  and  cars  were  standing  a  short  dis- 
tance west  of  where  he  got  on  the  track,  and 
knowing  also  that  they  were  likely  to  move 
toward  him  at  any  moment. 

When  he  stepped  on  the  track  he  looked  at 
the  train  and  it  was  standing  still.  He  then 
walked  along  the  track  eastward  and  did  not 
again  look  around  to  see  whether  it  was  stand- 
ins  or  moving. 

He  claims  that  while  he  was  thus  walking 
on  the  track  he  omitted  to  look  around,  be- 
cause he  expected,  if  .the  train  moved,  he 


would  hear  a  signal  from  the  locomotive,  and 
hearing  none  he  kept  on  his  way  until  the 
backing  cars  struck  nim. 

It  is  very  clear  from  the  facts  testified  to  by 
the  plaintiff  that  th^  liability  of  the  defend- 
ant does  not  depend  upon  the  failure  of  its 
employes  operating  the  train  to  give  notice 
of  its  approach  to  a  road  crossing.  The  plai  n- 
tiff  was  not  upon  a  public  road  and  the  injury 
did  not  occur  upon  a  road. 

This  is  the  ground  of.  liability  alleged  in 
the  petition,  and  while  the  proof  does  not 
tend  to  sustain  it,  yet  where  the  testimony  is 
all  before  the  court,  if  upon  any  other  ground 
the  liability  can  be  sustained  upon  the  proof, 
the  iudgment  should  not  be  reversed. 

The  liability  of  the  defendant,  upon  the 
facts  in  evidence  upon  the  trial  depends,  first, 
upon  the  question  whether  the  plaintiff  was 
guilty  of  negligence  in  walking  on  the  rail- 
road track  at  the  place  and  time  and  under 
the  circumstanced  under  which  he  did  it; 
and,  secondly,  whether  he  might  walk  on  the 
track  and  rely  upon  a  signal  for  the  moving 
of  the  train  to  notify  him  to  leave  the  track. 

These  questions  involve  nothing  more  nor 
less  than  the  doctrine  of  negligence  on  the 
part  of  the  defendant  and  contributory  negli- 
gence on  the  part  of  the  plaintiff— a  aoctrine 
so  well  settled  that  no  authorities  need  be 
cited  to  direct  in  its  application  to  this  case. 

The  plaintiff,  knowing  that  the  train 
would  soon  move  backward,  went  upon  the 
track  at  a  station  a  few  yards  in  the  rear  of 
the  train  and  thence  walked  from  the  train 
and  did  not  take  the  care  to  look  around  or  in 
any  way  keep  a  lookout  for  its  movements 
until  the  backing  cars  struck  him,  and  this, 
when  there  was  nothing  to  hinder  him  from 
turning  around  and  nothing  to  prevent  him 
from  plainly  seeing  the  train  if  he  had  looked 
for  it. 

It  can  not  be  otherwise  than  that  this  is 
such  negligence  on  the  part  of  the  plaintiff 
as  will  prevent  his  recovery  unless  he  had 
shown  that  the  men  operating  the  train  wil- 
fully and  purposely  ran  the  cars  against'  him. 
He  voluntarily  and  needlessly  put  himself  in 
a  highly  dangerous  place,  a' place,  however, 
where  he  might  go  without  incurring  any 
liability  as  a  wrong-doer ;  but  where  bis  own 
safety  required  his  attention  to  his  suiround- 
ings  without  one  moment's  interruption. 

If  he  risked  himself  in  such  a  place,  he 
must  take  whatever  injurv  came  from  his 
own  want  of  attention  to  his  danger. 

Shall  the  plaintiff  walk  upon  the  track 
and  depend  upon  a  signal  for  the  moving  of 
the  train,  to  notify  him  of  danger?  In  doing 
this  he  took  all* risks  upon  himself.  The 
men  operating  the  train  were  under  no  obli- 
gation to  signal  the  moving  forward  or  back- 
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ward.  They  did  that,  if  at  all,  for  their  own 
convenience,  not  to  notify  persons  to  get  off 
the  track.  And  certainly  no  such  signal 
should  be  required  when  no  one  was  seen 
upon  the  track. 

The  plaiQtiff  does  not  claim  that  as  mat- 
ter of  law  he  was  entitled  to  this  notice.  He 
wai<  not  crossing  the  track  on  a  highway; 
but  he  claims  that  knowing  the  custom  or 
rule  of  the  defendant  to  give  a  signal  for  mov- 
ing in  either  direction,  he  might  safely  rely 
and  did  rely  on  the  fact  that  the  train  would 
not  move  without  giving  a  signal. 

The  plaintiff  was  in  a  place  of  too  preat 
danger  to  hazard  bis  safety  upon  a  signal 
which  might  or  might  not  l>e  ^iveh. 

The  uncertainty  that  the  signal  would  be 
given  or  that  he  would  hear  it  in  time  to 
avoid  danger,  was  too  great  to  authorize  him 
to  omit  all  further  care  or  watchfulness  and 
depend  upon  the  signal  alone.  The  plaintiff, 
Depew,  was  therefore  clearly  so  careless  and 
negligent  in  keeping  watch  of  this  train,  that 
his  injury  came  from  his  own  fault.  It  does 
not  appear  that  the  defendant  was  in  any 
fault.  Its  employes  backed  the  train  at  a 
speed  and  in  a  way  not  unusual,  and  struck 
the  plaintiff,  not  seeing  him  or  knowing  he 
was  on  the  track. 

The  instruction  to  the  jury  requested  to  be 
given  b^  the  defendant  in  the  common  pleas, 
and  which  was  refused  by  the  court,  states  the 
exact  rule  of  liability  in  the  case. 

This  request  proceeds  upon  the  ground  that 
the  plaintiff  while  walking  on  the  railroad 
near  where  cars  were  standing,  and  liable  to 
move  at  any  moment,  was  not  entitled  to 
notice  or  signals  of  the  moving  of  the  cars. 
And  the  railroad  would  not  be  liable  for  his 
injury  unless  the  men  in  charse  of  the  train 
knew  he  was  on  the  track  and  failed  to  give 
him  warning  of  the  movement.  This  instruc- 
tion should  nave  been  given,  and  its  refusal 
we  think  was  error. 

The  court  thereupon  instructed  the  jury 
that  if  there  was  a  custom  or  rule  of  the  de- 
fendant to  give  a  signal  by  bell  or  whistle 
when  a  train  is  about  to  be  moved,  and  that 
the  rule  was  notorious  and  known  to  the 
plaintiff,  and  the  emploves  of  the  railroad 
omitted  to  ^ive  the  signal,  and  that, by  reason 
of  such  omission,  the  plaintiff  was  injured, 
without  any  fault  or  negligence  on  his  part 
contributing  to  the  injury,  the  defendant 
would  be  liaole. 

This  instruction  makes  the  liability  of  the 
defendant  to  turn  upon  the  omission  to  give 
the  signals.  It  assumes  that  when  the  plaint- 
iff went  upon  the  track,  he  might  safely  re- 
main there  until  he  got  a  signal  to  leave  it, 
or  that  he  might  remain  there  relying  that 
the  signal  would  i^  given  and  he  would  hear 


it  in  time  to  avoid  danger.  And  it  implies 
an  obligation  to  give  the  signal. 

For  reasons  already  stated  we  think  there  is 
error  in  this  instruction.  It  iS  also  mislead- 
ing. It  implies  that  if  the  signals  were 
omitted,  the  defendant  would  be  liable,  if  the 
plaintiff  were  guiltv  of  nothing  more  than 
walking  on  the  track.  The  charge  states  that 
if  the  plaintiff  was  injured  without  any  faolt 
or  negligence  on  his  part,  the  defendant  woald 
be  liable ;  but  omits  to  state  what  would  be 
fault  or  negligence  on  his  part. 

The  jurv.  with  this  instruction  tnus  incom- 
plete, would  readily  conclude  that,  as  the  walk- 
ing on  the  track  without  a  constant  lookout 
for  moving  cars  was  not  designated  as  negli- 
gence, there  was  none  on  the  part  of  the 
Elaintiff;  and  the  only  question  of  fact  left  to 
e  determined  from  the  evidence  was  the 
omission  to  give  the  signals.  And  hence  the 
liability  of  the  defenoant  depended  wholly 
upon  that  fact. 

The  question  of  •negligence  is  generally  a 
mixed  question  of  law  and  fact,  and  a  charge 
to  a  jury  that  a  plaintiff  must  be  witboat 
fault  or  negligence,  without  stating  what£acta 
in  the  case  would  be  fault  or  negligence,leaviDg 
the  jury  to  find  what  the  facts  are,  is  a  state- 
ment of  an  abstract  rule  of  law,  and  leaves 
the  jury  without  any  direction  as  to  the  legal 
effect  of  the  principal  facts  of  the  case. 

On  the  trial  in  tne  common  pleas  after  the 
plaintiff  had  rested  his  case,  the  defendant 
moved  the  court  to  direct  the  jury  to  return 
a  verdict  for  the  defendant  upon  the  case 
made  by  the  plaintiff.  This  motion  was  over- 
ruled and  refused,  and  this  refusal  is  assigned 
for  error. 

The  view  we  take  of  the  case  does  not  make 
it  necessary  to  determine  whether  there  was 
error  or  not  in  this  action  of  the  oourt.  We 
are  of  opinion  that  the  Pi'oof  of  (negligence 
on  the  part  of  the  plaintiff  was  so  clear,  and 
the  proof  of  negligence  on  the  part  of  the  de- 
fenoant was  so  slight,  as  to  require  the  oourt 
to  set  aside  a  verdict  for  the  plaintiff  on  such 
evidence.  It  follows  from  this  that  the  as- 
signment of  error  that  the  verdict  is  not  sua* 
tained  by  sufficient  evidence  is  fuUy  sustained. 

Judgment  reversed. 

[To  appear  in  40  Ohio  St.] 

BigeEft  si  Reoenb  GageeS. 

CoNTBACF— j^mo  OM^ation— JQ^teC  cm  Bxitiimg  0^ 
tr€Let,^lt  has  been  held  that  where  a  defendant  in  an 
action  of  forcible  entry  and  detainer,  on  an  appeal 
from  a  Judgment  of  a  mstice  of  the  peace,  gave  an  ^ 
peal  bond  in  the  penal  aom  of  |500,  and  aflerwara, 
oy  an  order  of  the  court,  gave  another  bond  in  tha 
sum  of  11,200,  and  again,  under  an  order  of  the  ooon 
to  **  file  a  good  and  aufflclent  new  appeal  bond  "  bj  i 
day  namM,  gave  a  new  bond  m  the  penalty  of 
|2,000,  with  other  and  different  sureties,  it  was  AeU,  ia 
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an  action  on  the  second  of  these  bonds,  that  the  giT- 
ing'andthe  approval  of  the  last  bona  in  the  case 
operated  as  a  discharge  end  extinguishment  of  the 
prior  bonds,  and  that  such  last  bond  embraced  and 
covered  all  the  appellant's  liabilities  .growing  out  of 
the  appeal,  and  that  no,  recovery  could  be  haoT  on  the 
second  bond.  Intemalional  Bank  v.  Poppen,  106  111.  491. 

FiRB  IN8URAN0B— iitncroMtf  Inieregtr^Policy  by  J9on 
—R^arm  of  ObiUroct.— Where  a  policy  was  taken  out 
\xj  tne  son  in  his  own  name,  who  paid  the  premium, 
on  property  belonging  to  his  father,  who  was  finan- 
cially embarrasaecT  and  thus  sought  to  prevent  the 
prooBeds  in  case  of  loss  from  being  gamisned  by  cred- 
itors. HfUL^  that  the  son,  having  no  insurable  inter* 
est,  could  not  recover  in  his  own  name.  Hdd.  that 
there  was  no  mistake,  and  no  gpround  for  allowing  a 
reformation  of  the  contract  by  substituting  the  name 
of  the  father.    Baldwin  v.  8UUt  Im.  Gb.,  Iowa  8.  C. 

LiFS  IzcsuRAMOB— Jn«i<ra6/«  InUreat^Foliey  by  Son- 
in'taw  on  Mother*in-law,'-Where  a  son-in-law  insured 
the  life  of  his  mother-in-law  for  bis  *'  sole  use,"  alleg- 
ing that  his  motive  was  the  benefit  of  his  child.  The 
mother-in-law,  hearing  of  the  transaction,  demanded 
that  the  company  ahould  cancel  the  contract,  claiming 
bad  feelings  on  the  part  of  the  beneficiary.  The  pol- 
icy was  accordingly  canceled  by  the  company,  out 
plaintifr  continued  to  tender  the  premium,  which  was 
refused.  Held,  that  affection  or  hatred  between  the 
parties  did  not  aflbct  the  question  of  insurable  in- 
terest, which  rested  on  purely  pecuniary  considera- 
tions. H^d,  that  the  relationship  did  not  sustain  an 
inaurable  interest  on  the  part  of  the  son-in-law,  and 
the  case  was  not  affected  by  the  alleged  desire  to  ben  - 
eflt  the  grandchild.   Bombaeh  v.  Lifi  Iiu  Cb.,  La.  8.  C. 

Shis  BeoieSisng. 

BUPBIKS  COVBT. 


How.  W.  W.  JoHmoH,  CBdrf  Jmdie$. 


00V.  Qioias  W.  MolLTAxn. 
Hon.  WiuiAM  H.  Urwni. 


How.  John  W.  Obit. 
How.  Jonr  H.  Dotlb. 


OolumlmB^  Ohio,  June  12,  1888. 

Konoif  DOCXBT  DB0I8I0N8. 

No.  157.  Board  of  Education  of  Washington  Town- 
ship, Darke  County,  v,  John  H.  Stuck  et  al.  Motion 
for  leave  to  file  petition  in  error  to  District  Court  of 
Darke  County. 

Bt  thb  Court. 

Where  a  Joint  aub-school  district  is  establiahed  by 
the  probate  court,  under  the  provisions  of  sections 
8960  to  8960,  inclusive,  of  the  Revised  Statutes,  and  the 
Judgment  of  said  court  remains  in  f\ill  force  and  un- 
reversed, an  action  by  the  board  of  education  of  the 
township  in  which  such  Joint  sub-district  is  estab- 
liahed, to  enjoin  the  county  commissioners  from  levy- 
ing a  tax  to  support  the  same,  cannot  be  maintained. 
The  Judgment  or  the  probate  court  is  finaljunless  re- 
versed for  error  or  set  aside  for  fraud. 

Motion  overruled. 

72.  Harrv  Hulse  v.  The  State.  Motion*for  leave  to 
file  a  petition  in  error  to  the  Court  of  Common  Pleas 
of  Hamilton  County.    Motion  overruled. 

96.  Stang  v,  Ily.  Motion  for  leave  to  file  a  petition 
in  error  to  the  District  Court  of  Erie  County.  Motion 
overruled. 

106.  Lyons  et  al.  v,  Barry  et  al.  Motion  to  reinstate 
cause  No.  1178  on  General  Docket.    Motion  granted. 

110.  Bukler  v,  Rlebel.  Motion  to  reinstate  cause 
No.  1186  on  the  General  Docket.    Motion  overruled. 

116.  Mills  V.  Plummeretal.  Motion  for  leave  to 
file  a  petition  in  error  to  the  District  Court  of  Clinton 
County.    Motion  overruled. 


127.  Scripps  et  al.  v.  Sliann.  Motion  for  leave  to 
file  a  netition  in  error  to  the  District  Court  of  Cuya- 
hoga County.    Motion  overruled. 

149.  Hankey  v,  Edwards.  Motion  for  leave  to  file  a 
petition  in  error  to  the  District  Court  of  Sumknit 
County.    Motion  overruled. 

160.  Rhodes  A  Co.  v,  Mooney,  Assig^nee,  etc.  Motion 
for  leave  to  file  a  petition  In  error  to  the  District 
Court  of  Cuyahoga  County.    Motion  granted. 

162.  Meyers  v.  Meyers.  Motion  to  reinstate  cause 
No.  872  on  the  General  Docicet.    Motion  overruled. 

163.  Craig  v.*  The  State.  Motion  for  leave  to  file  a 
petition  in  error  to  the  Court  of  Common  Pleas  of 
Athens  County.    Motion  granted. 

164.  Day,  Williams  A  Co.  v.  P.  Y.  A  C.  R.  R.  Co. 
Motion  for  leave  to  file  a  petition  in  error  to  the  Dis- 
trict Court  of  Portage  County.    Motion  granted. 

166.  Gard  v,  Neff.  Motion  to  dismiss  cause  No.  375 
on  General  Docket  for  want  of  printings  Ac,  Motion 
overruled  and  leave  to  defendant  to  file  brief  on  or 
before  July  15, 1883. 

156.  Hecker  et  al.  v,  Keary  et  al.  Motion  for  leave 
to  file  a  petition  in  error  to  the  District  Court  of  Cuv- 
ahoga  County.    Motion  granted. 

169.  Bonte,  executrix,  Acv,  Hinman  etal.  Motion 
for  leave  to  file  a  petition  in  error  to  the  Superior 
Court  of  dncinanti.    Motion  granted. 

160.  Osstor  v.  Bogen.  Motion  for  leave  to  file  peti- 
tion in  error  to  the  District  Court  of  Cuyahoga  County. 
Motion  granted. 

161.  P.,  C.  A  St.  L.  R.  R.  Co.  II.  Glass.  Motion  for 
leave  to  file  a  petition  in  error  to  the  District  Court  of 
Clinton  County.    Motion  overruled. 

162.  Ohio  ex  rel.  Weitzei  v.  Force  et  al.  Application 
for  alternative  writ  of  mandamus.  Alternative  writ 
allowed,  i^turnable  June  21, 1883. 

168.  Mack  V.  The  U.  8.  Home  and  Dower  Associa- 
tion. Motion  for  leaiw  to  file  a  petition  in  error  to 
the  District  Court  of  Hamilton  County.  Motion 
granted. 


8VPBBKB  COVBT  COKIOBSIOV. 


How.  Mosn  M.  OEAifOim,  CM^  Judge. 

Jmdgm  : 
How.  Gaowis  K.  Nash.  Hom.  Feavkun  J.  Dicrman. 

Hon.  OBAmLis  D.  Mabtxn.  Hon.  John  McCaulit. 


CMuminu,  Ohio,  June  12, 1883. 

GHNBRAL  DOCKET  DBCISION8. 

No.  342.  Brown  v.  Myers.  Error  to  the  District 
Court  of  Wayne  County. 

McCaulby,  J. 

An  action  of  slander  cannot  be  maintained  for 
words  which  impute  a  crime,  where,  from  all  that 
was  said  at  the  time  the  words  were  spoken,  it  ap- 
pears that  the  words  had  relation  to  a  transaction  that 
was  not  criminal,  and  that  they  must  have  been  so 
understood  by  the  hearers. 

In  such  case  it  is  error  to  exclude  evidence  oflTered 
by  the  defendant  to  show  what  the  transaction  was  to 
which  ther  words  related. 

Judgment  reversed. 

202.  Jones  v.  Bangs.  Error  to  the  District  Court  of 
Ross  County. 

MAimir,  J. 

1.  Where  a  complete  notCi  payable  at  a  ftiture  day 
and  containing  no  stipulation  as  to  interest,  is  altered 
by  the  principal  maker  without  the  knowledge  of  his 
surety,  before  its  delivery,  by  the  addition  of  the 
words  *' with  ten  per  cent,  interest  fh>m  date,*'  held: 
That  such  alteration  is  material  and  makes  the  note 
void  as  against  the  surety,  although  the  same  is  made 
without  tne  knowledge  of  the  payee. 

2.  Where  the  charge  of  the  court  to  the  jury  was 
manifestly  erroneous  as  to  a  material  issue  raised  by 
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the  defense,  and  the  record  does  not  disclose  all  the 
evidence,  the  Judgment  should  be  reversed,  although 
it  does  not  appear  that  the  defendant  was  pn^udioed 
thereby.  ^ 

Judgments  of  the  district  court  and  common  pleas 
reversed  and  cause  remanded. 

294.  The  Union  Manufacturing  Company  v.  Patridc 
Morrissey.  Error  to  the  District  Court  of  Lucas 
County. 

DiCKKAN,  J. 

M.,  While  using  a  machine  in  his  capacity  of  work- 
man for  a  manufacturing  company,  acquired  a  knowl- 
edge of  its  defects  and  consequent  unsafe  condition. 
He  complained  of  its  condition  to  the  foreman,  under 
whose  orders  be  was  working,  and  whose  duty  it 
was  to  see  tliat  the  machinery  was  kept  in  good  order 
and  repair.  The  foreman  promised  him  to  remedy 
said  defects,  and  directed  him  to  go  to  work  on  the 
machine.  The  workman  thereupon  remained  in  the 
service  of  the  company,  and  continued  to  use  the 
machine,  and  in  so  domg,  was  injured  through  its 
said  defects  before  any  steps  were  taken  to  remedy 
the  same. 

Held: 

That  the  workman's  knowledge  of  the  defects  in 
the  machine  was  not,  under  the  circumstances  and 
as  matter  of  law,  conclusive  of  contributory  negli- 
gence on  his  part ;  but  it  was  a  fact  in  the  case  to  be 
taken  into  consideration  by  the  jury,  with  all  the 
other  facts  and  circumstances,  in  determining  the 
question,  whether  the  workman's  own  negligence 
contributed  to  the  accident  by  which  he  was  injured. 

Judgment  of  the  district  court  affirmed. 

106.  Village  of  Hartwellv.  The  Cincinnati,  Hamil- 
ton and  Dayton  Railroad  Company.  Error  to  the 
District  Court  of  Hamilton  County. 

Nash,  J. 

1.  The  power  of  a  citv  or  villaice  council  "  to  open, 
construct,  keep  in  order  and  repair,  sewers,  drains 
and  ditches,*'  conferred  by  paragraph  21,  section  199 
of  the  municipal  code,  (72  O.  L.  107)  was  not,  in  1877, 
res£ricted  by  chapter  50  of  said  code. (06  O.  L.  251),  un- 
less council,  acting  under  said  chapter,  in  the  exer- 
cise of  its  discretion,  had  previously  determined  that 
it  was  necessary  '*  to  provide  a  system  of  sewerage 
and  drainage  "  for  the  city  or  village. 

2.  The  manner  in  which  council  should  have  exer- 
cised the  power  conferred  by  parvraph  21,  section  199, 
when  unrestricted  by  chapter  60,  was  contained  in 
chapter  49,  muncipal  code,  (06  O.  L.  245). 

Judgment  of  the  district  court  reversed  and  that  of 
the  court  of  common  pleas  affirmed. 

336.  Luther  Hanes  v.  the  Dayton  and  South  Eastern 
Railroad  Company.  Error  to  the  District  Court  of 
Greene  County. 

Gramoer,  C.  J. 

1.  If  the  record  of  a  juagment,  offered  in  evidence 
to  support  a  plea  in  estoppel,  shows  no  issue  except 
one  under  which  neither  of  the  contracts  disputed  in 
the  pending  suit  was  confessed  by  the  pleaaings  or 
was  admissible  in  evidence,  said  record  is  not  proper 
evidence. 

2.  Evidence,  de  hora  the  record,  to  show  that  in  fact 
said  contracts  were  admitted  in  evidence  in  the  former 
suit  would  contradict  the  record  and  is  inadmissible. 

Judgment  of  district  court  and  common  pleas  re- 
versed and  cause  remanded  for  a  new  trial. 

1210.  James  M.  Mitchell,  executory.  Henij  Thomp- 
son; Error  to  Court  of  Common  Fleas  of  Morrow 
County. 

Bt  the  Court. 

At  October  term,  1878,  Morrow  Common  Pleas,  M. 
recovered  Indgment  a^pdnst  T.  A  bill  of  exceptions 
allowed,  signed  and  sealed  by  the  Judge  was  filed  at 
said  term  and  so  noted  on  the  trial  ofocket,  but  no 
Journal  entry  noticed  the  bill  or  ordered  it  to  be  made 
part  of  the  record.  T.  filed  his  petition  in  error  and 
the  original  papers  in  the  district  court,  which  re- 


versed the  common  pleas,  and  M.  carried  the  caie  on 
error  to  the  supreme  court.  At  October  term,  1882, 
Morrow  Common  Pleas,  T.  filed  a  motion  in  thtt 
court  for  a  nunc  pro  tune  order  showing  that  st  0^ 
tober  term,  1878.  said  bill  of  exceptions  wss  dalT 
allowed,  Ac.  M.  resisted  said  motion.  The  only  evi- 
dence offered  to  support  it  was  the  trial  docket  entry 
reading:  "  Motion  for  a  new  trial  overruled  and  ex. 
BUI  of  exception  filed  Nov.  26,  1878,"  and  the  biU  of 
exceptions  itself  bearing  the  signature  and  seal  of  tiie 
Judge  below  words  certifying  that  it  waa  **  allowed, 
signed  and  sealed  and  made  a  part  of  the  reoonl." 
M.  offered  no  evidence  but  contented  himself  with 
objecting  and  excepting.  He  took  a  bill  of  excepttooi 
and  on  leave  filed  a  petition  in  error  in  the  supreme 
court  to  reverse  the  nunc  pro  tunc  order  Uien  made 
by  the  common  pleas.  We  think  Boihe  v.  RaSwOji 
Cb.,  37  O.  8.  147,  directly  in  point.  There  Anglsiie 
Common  Pleas,  in  1881,  made  a  similar  nunc  pro  time 
o»  der  as  of  180B,  admitting  the  trial  docket  entry  ind 
the  bill  of  exceptions  in  evidence  in  support  of  the 
motion.  Against  objection,  exception  and  argu- 
ment, the  supreme  court,  in  that  case  sustained  the 
actiou  of  the  common  pleaa. 

We  approve  and  follow  this  holding  and  afflrm  the 
order  complained  of.  As  87  Ohio  St.  does  not  ftiUy 
state  the  case  referred  to  no  penalty  is  imposed.  Tlieie 
will  be  no  further  report. 

Order  affirmed. 

176.  Village  of  HartweU  o.  H.  C.  H.  BaUding  Amo- 
ciation.  Error  to  the  District  Court  of  Hamilton 
County.    Judgment  affirmed.    No  farther  report. 

252.  Malloy  o.  C.  H.  A  D.  R.  R.  Co.  Errortothe 
District  Court  of  Hamilton  County.  Judgment  af- 
firmed, without  penalty  or  ftirther  report. 

276.  Herbert  v.  Espy  et  al.  Error  to  the  Dtstrlot 
Court  of  Hardin  County.  Judgment  affirmed,  with- 
out penalty  or  further  report. 

1286.  Studabaker  v,  fiCarsball.  Error  to  the  District 
Court  of  Darke  County.  Judgment  afflrmedf  without 
penalty  or  further  report. 

356.  Wilson  v.  Pelton,  treasurer,  etc.  Error  to  the 
District  Court  of  Cuyahoga  County.  Passed  for  proof 
of  service  of  plaintiff 's  brief. 

366.  Upington  v.  May.  Error  to  the  District  Oooxt 
of  Summit  County.  Dismissed  for  want  of  prepaia- 
tion. 

872.  McGriff  et  al.  v.  Wance.  Error  to  the  District 
Court  of  Butler  County.  Dismissed  for  want  of  piep- 
aration. 

374.  Wolf,  administrator,  etc.,  v.  Wall.  Error  to 
the  District  Court  of  Guernsey  County.  Passed  for 
proof  of  service  of  plaintiff's  brief. 

876.  Roiierts  v.  Ourley.  Error  to  the  District  Court 
of  Marion  County.  Judgment  affirmed.  Sutliff  9. 
Atwood,  15  Ohio  St.  186,  followed  and  approved.  No 
fiirthMT  report  and  no  penalty. 

Note.— The  cases  with  the  following  numbers  hart 
been  assigned  to  the  Supreme  Court  Oommlflslon  for 
hearing  and  decision :  Nos.  94, 201,  208,211,  S16,  218, 
221,  2&S,  225,  227,  228, 231,  283,  287, 239,  248,  246,  247,  »- 
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1294.  Edward  F.  Straight  o.  The  SUte  of  Ohio.  Er- 
ror to  the  Court  of  Common  Pleas  of  Logan  County. 
J.  A.  Huston  for  plaintiff;  Attorney-general  f«r  de- 
fendant. 

1295.  William  A.  Paulson  et  al.,  ex'rs.  etc  v.  Fred- 
erick A.  Litchfield  et  aL  Error  to  the  District  Couit 
of  Franklin  County.  Jh  English,  Ouerin  A  Hender- 
son for  plaintiflh ;  S.  BLambleton,  W.  J.  OUmore,  and 
G.  H.  Stewart  for  defendants. 

1296.  Solomon  Walters  v.  The  State  of  Ohio.  Error 
to  the  Court  of  Common  Pleas  of  Richland  County. 
Pritchard  A  Wolf  for  plaintiff. 
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ColumbuSj  0^  June  SSj  188S. 

JVRICIS   OF   THI    PBACB— THint    JITBIfDICTIOV 

FOWXBS,  4o,.  ^., 

A  court  of  limited  jarisdiction  can  take 
cognizance  only  of  such  cases  as  are  expressly 
provided  for  in  the  statute  creating  such 
court  {FoOcT  V.  Olazener,  27  Ala.  [N.  S.]  391 ; 
Pearson  v.  DarringUm,  32  Ala.  [N.  S.]  227-265 ; 
Jones  et  at  v.  Reed,  1  John's  Cas.  20 ;  Walker  y. 
Turner,  9  Wheat.  641-549 ;  Wight  v.  Warner,  1 
Dough.  384);  and  it  must  appear  from  the  rec- 
ord that  the  acts  of  such  court  are  within  its 
jurisdiction  {Proctor  v.  State,  5  Harr.  [Del.] 
387 ;  N.  J.  Ry,  &  Trans.  Co:  v.  Suydam,  2  Harr. 
[N.  J.]  25  ;  Bergen  Tp.  Co.  v.  State,  1  Dutch.  654 ; 
Staie  V.    WiUiamstoum  and  Good  Intent  Tp.  Oo., 

4  Zab.  647 ;  Perrine  v.  Farr,  2  Zab.  366-396 ; 
Berseh  v.  Schneider,  27  Mo.  101 ;  Clyde  A  Rose 
PVh  Road  Co.  v.  Pbirker,  22  Barb.  323 ;  Werner  v, 
Eh  ofK  A.,  4  Dallas  8 ;  Bloom  v.  Burdick,  1  Hill 
139 ;  Caskey  v.  SlaU,  6  Ala.  193 ;  Claud  v.  Barton, 
14  Id.  347 ;  Keenan  v.  Commissioners,  ^.,  26  Ala. 
[N.  S.]  668;  Straughan  v.  Inge,  6  Ind.  167; 
Chignon's  lessee  v.  Aston  etcU,  2  How.  319,)  un- 
less the  legislature  has  provided  otherwise. 

A  court  may  acquire  jurisdiction  of  parties 
by  consent,  but  not  of  the  subject  matter  of 
the  action  {QiaUand  v.  Sdlers'  adm'r,  2  Ohio  St. 
223 ;  Daylon  <t  Western  Ry.  v.  Marshall,  11  Ohio 
St.  497-610);  and  where  the  court  has  juris- 
diction only  under  certain  prescribed  con- 
ditions, those  conditions  cannot  be  waived  by 
the  parties  and  give  jurisdiction,  (Walker  v. 
Walker's  EzW.  4  W.  L.  M,  32).  But  where  juris- 
diction is  obtained  by  consent,  the  record  must 
show  such  consent.  {Deming  v.  Austin's  AdmW, 
Wright  717). 

A  justice's  court  is  one  of  limited  jurisdic- 
tion, and  such  jurisdiction  must  in  all  cases 
be  established,  for  it  will  in  no  case  be  pre- 
sumed {Jones  V.  Reed,  1  Johns.  Cas.  20 ;  Moore 
y.  JamM,  Willis'  R.  122-128 ;  Shivers  v.  WiUeon, 

5  Harr.  &  John.  130 ;  Thatcher  v.  P&wdl,  6  Pet. 
Cond.  R.  28 ;  Wright  v.  Warner  1  Dougl.  884- 
888;  Perrine  v.  Farr.  2  Zab.  266;  B<md  v. 
Patterson,  1  Blackf.  34 ;  Cousin  v.  Brashier,  Id. 
SB  i  Fhyles  v.  Kdsoy  Id.  216 ;  Henrie  v.  Sweasey^ 


6  Id  273 ;  Stroughan  v.  Inge,  6  Ind.  167 ;  Big- 
low  V.  Steams,  19  Johns.  39 ;  Reeoes  v.  Clark,  6 
Ark.  27 ;  Jolley  v.  FblU,  34  Cal.  321  ;  Prader  v. 
MeKee,  2  III  668 ;  State  v.  HartweU,  35  Me.  129 ; 
Lane  v.  Crosby,  42  Ind.  327 ;  StaU  v.  HuU,  49 
Id    412  ;    Bridge    v.    Ford,    4    Mass.     641 ; 
Bumes  v.   Harris,  4  Comst.   347 ;  Botoman  v. 
Russ,  6  Cow.  233 ;  Smith  v.  Andrews,  6  Cal.  654 ; 
SuHiin  V.  Chare,  12  Id.  283 ;  Low  v.  Alexander,  16 
Id.  296;  Lollers  v.  Lawrence,  Willes.  416;  Lad- 
broke  V.  Syles,  Willes.  199)  ;  but  it  is  different 
with  courts  of  general  jurisdiction  {State  v. 
Metzger,  26  Mo.  65 ;  Berseh  v.  Schneider,  27  Id. 
101);  and  where  the  transcript  does  not  show 
jurisdiction,  the  action  of  the  court  below 
will  be  treated  as  a  nullity  {Nichol  v.  {Patterson, 
4    Ohio    200;    Jones  v.   Temple,    Tapp.    44). 
Where  such  jurisdiction  does  not  Jij)pcar  from 
the  record,  and  the  judgment  is  reversed  on 
appeal  by  the  common  pleas  court  for  want 
of  jurisdiction   on   part  of  justice,   the  case 
cannot  be  held  for  trial  in  the  common  pleas 
court  on  its  merits  {Harding  v.  Trustees  of  N. 
H.  Tjp.,  30hio327). 

An  order  made,  or  judgment  rendered  on, 
or  reg&rding  a  matter  not  within  the  juris- 
diction of  the  justice  is  void  {Green  v.  Briggs, 
1  Cush.  311;  Barrett  v.  Crane,  16  Vt.  246; 
Lovejoy  v.  Albee,  33  Me.  414 ;  Bissdl  y.  Briggs,  9 
Mass.  462;  Borden  v.  Fitch,  15  Johns.  121; 
Piquet  V.  Swan,  6  Mason  35 ;  Douglass  v.  For- 
rest,  4  Bing.  686;  Becquet  v.  MacCaHhy,  2  B.  A 
Ad.  951 ;  Kenney  v.  Greer,  13  III  432 ;  StaU  v. 
Richmond,  26  N.  H.  232),  whether  there  be  a 
want  of  territorial  jurisdiction  {Ableinan  v. 
Booth,  21  How.  606 ;  Commonwealth  v.  Boyd, 
1  Grants'  Cas.  [Pa.]  218;  Cook  v.  Walker,  15 
Ga.  457);  or  of  the  cause  of  action  {Malone  v. 
Clark,  2  Hill  658 ;  GomUy  v.  Mcintosh,  22  Barb. 
271 ;  Kenney  v.  Greer,  13  111.  432 ;  Hill  v.  Rob- 
ertson, 1  Strobh.  1 ;  Clark  v.  Holmes,  1  Dougl. 
390 ;  MitcheU  v.  Warden,  6  T.  B.  Mour.  261);  or  of 
the  person  of  the  defendant  {Barrett  v.  Crane, 
16  Vt.  246;  Wise  v.  Withers,  3  Cranch.  331 ; 
Bighw  V.  Strange,  19  Johns.  39).  And  wiien  it  is 
made  to  appear  that  a  justice  of  the  peace 
has  jurisdiction  of  the  subject  matter,  and  of 
the  person,  where  properly  authenticated  the 
same  faith  and  credit  will  be  given  to  bis 
judgment  as  that  extended  to  the  decisions 
of  a  court  of  general  jurisdiction,  and  they 
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cannot  be  inquired  into  (Oay  v.  Uoydy  1  Green 
78). 

Want  of  jurisdiction,  whether  arising  from 
defect  in  the  service  or  want  of  jurisdiction 
of  the  person  must  be  taken  advantage 
of  before  pleading  to  the  merits  (Smith 
y.    Ourti8y  7  Cal.    584 ;    Mooney   v.    Bri$Mey 

17  Ark.  340 ;  Richardaon  v.  White,  19  Id.  241 ; 
Bohn  v.  Ddvin,  28  Mo.  819 ;  DavU  v.  Wood,  7 
Mo.  162 ;  Myers  v.  WodfoUc,  3  Mo.  246 ;  Buendl 
v.  Lynch,  Id.  261 ;  Malone  v.  Clark,  2  Hill  657 ; 
ayde  &  Rose  PTk  Road  Oo.  v.  Parker,  22  Barb. 
323 ;  Brovm  v.  Webber,  6  Gush.  560 ;  Simonds  v. 
Parker,  1  Met.  508 ;  JSoS  v.  MiM^,  13  6a.  318 ; 
WiyU  V.  Gibbee,  20  How.  541) ;  but  where  the 
court  has  no  Jurisdiction  of  the  subject  mat- 
ter in  litigation  the  action  will  be  dismissed 
at  any  time  this  fact  is  brought  to  the  notice 
of  the  court  (Oormly  v.  Mcintosh,  22  Barb.  271 ; 
Wildman  v.  Rider,  23  Conn.  172 ;  Mitehd  v. 
Warden,  5  T.  B.  Monr.  261 ;  Wak^idd  v.  Chudy, 
4  111.  [3  Scam.]  123 ;  Slaughton  v.  i(oU,  13  Vt. 
175 ;  Thompson  v.  Steamboat,^  Julius  D.  Morton, 
2  Ohio  St.  26). 

Where  the  court  has  jurisdiction  of  the 
subject  matter  of  the  suit,  but  not  of  the  per- 
son of  the  defendant,  such  exemption  is  a 
personal  privilege  which  can  be  taken  ad- 
vantage of  only  by  the  person  himself  (Steawr 
boat,  Oen..  Buell  v.  Long,  18  Ohio  St.  52 ;  Bris- 
cow  V.  Brewer,  Ga.  Dec.  106);  and  a  motion 
to  quash  an  appeal  for  want  of  jurisdiction 
because  of  non-residence  of  the  defendant  will 
not  be  sustained,  unless  the  transcript  shows 
such  non-residence,  (Payne  v.  Portage  Co., 
Wright  38). 

A  justice's  court  being  only  a  creature  of  stat- 
ute, the  law  must  be  strictly  observed  (Biglow  v. 
Strange,  19"  Johns.  39 ;  Mattock  v.  Strange,  8 
Ind.  57 ;  Evans  v.  Pierce,  3  111.  *[2  Scam.]  468  ; 
WiUiams  v.  Bower,  26  Mo.  601 ;  Martin  v.  Fates, 

18  Me.  23;  Vanbibber  v.  VanbiN)er,  10  Humph. 
53).  While  such  courts  have  no  jurisdiction 
of  crimes  committed  outside  of  their  territo- 
rial jurisdiction  (People  v.MUler,  14  Johns.  370; 
Pdwer  V.  People,  4  Johns.  292;  StaU  v. 
V.  Metxger,  26  Mo.  65),  or  of  the  persons 
of  defendants  who  reside  beyond  the  limits 
of  such  jurisdictibn  (Lovqoy  v.  AUee,  88 
Me.  414 ;  AUeman  v.  Booth,  21  How.  506),  yet  it 
has  been  held    that  where    a  .summons  is 


served  within  the  jurisdiction,  upon  a  person 
who  does  not  reside  therein,  that  such  court 
thus  acquires  jurisdiction  over  tne  person  of 
such  defendant  (Mallett  v.  Unde  Sam.  O.  &  8, 
etc.  Co.,  1  Nev.  188 :  M^Cbrmick  v.  MaawA,  4 
Blackf.  168 ;  Perkins  v.  Smith,  lb.  299 ;  Maswdl 
y.  OMins,  8  Ind.  38). 

Later  Indiana  cases  hold  that  such  jarisdic* 
tion  can  be  acquired  only  in  cases  com- 
menced by  a  capia$  ad  resp.  (Harris  v.  Kncfp, 
21  Ind.  198;  Miehad  9.  Thomas,  24  Id.  72; 
Graham  v.  Klyla,  29  Id.  432),  but  these  are  gov- 
erned by  the  provisions  of  the  statute. 

In  the  absance  of  proof  to  the  contrary, 
the  presumption  of  law  is  that  the  justice  has 
not  exceeded  his  authority,  and  that  the  pro- 
ceedings are  regular  (SaUers  v.  Lawrence,  Willes. 
416 ;  People  v.  Mack,  1  Park.  [N.  Y.]  567 ;  Cbdy 
V.  Hough,  20  111.  43). 

Benjamin  on  Sales,  fourth  American  from  third 
English  edition,  by  Charles  L.  Corbin.  2 
Vols.  Frederick  D.  Linn  &  Co.,  Jersey  City. 
1883. 

Mr.  Benjamin's  work  has  been  before  the 
profession  since  1868,  has  won  for  itself  a  high 
place  in  legal  literature  and  needs  no  com- 
mendations from  us. 

The  editor  of  the  present  edition  has  done 
his  work  in  a  thorough  and  painstaking 
manner,  giving  in  his  notes  all  the  American 
cases  not  embodied  in  the  text  which  have 
to  do  with  questions  arising  out  of  the  sale 
and  delivery  of  personal  property,  and  also 
pointing  out  where  the  rules  in  England  do 
not  apply  to  this  country,  or  where  the  doc- 
trines of  the  English  judges  are  repudiated  by 
tbeir  American  brethren  of  the  wool-sack. 
We  can  say  without  hesitancy,  and  "  without 
mental  reservation,"  that  this  edition  of  this 
standard  work  is  superior  to  any  now  in  the 
market,,  and  cannot  but  become  an  '^  indis- 
pensable "  to  every  well  regulated  law  office. 

We  have  not  the  space  to  give  all  the  addi- 
tions and  corrections  of  Mr.  Corbin.  Suffice 
to  say  that  he  has  appended  valuable  addi- 
tions to  the  body  of  the  text  in  chapters  II, 
III,  IV,  V,  VI,  of  book  II,  fitating  concisely 
the  American  doctrine  on  the  topics  discussed 
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in  those  chapters;  embodying  much  recent 
discussion  by  our  various  courts. 

He  has  supplied  entire  chapter  I,  of  book 
II,  as  it  now  stands,  "  avoidance  for  breach  of 
warranty  "  being  a  right  not  recognized  in 
England.  Besides  these  valuable  additions 
to  the  text  the  editor  points  out  seventeen  or 
more  cases  in  which  the  rules  of  the  American 
courts  differ  from  those  of  the  English.  Thus 
in  England  an  executory  contract  for  the  sale 
of  growing  timber  or  other  natural  products 
of  the  soil  to  be  severed,  is  looked  upon  as  a 
sale  of  goods  under  the  statute  of  frauds  (p. 
136),but,  in  America  the  prevailing  opinion  is 
that  it  is  the  9cUe  of  an  trUereet  in  land  within 
the  statute  (p.  139). 

After  a  thorough  examination  we  heartily 
commend  this  edition  of  Benjamin  on  Sales, 
to  the  profession. 

Repsvbed  Gageg. 

BABBSB  T.  Em  n  AL. 

Irtbbtatb*!!  EarTATB—DiarrRiBunoN— Widow's  Shabx. 

{Ohio  JSigtreme  Cburt.    June  5, 1S88.) 

A  wife  demands  and  reoeives  troin  her  husband  one 
third  of  the  poichase  price  of  a  tract  of  land  as  and  for 
her  separate  propertv,  in  consideration  of  her  reiin- 
quishing  to  the  purchaser  her  inchoate  rifcht  of  doWer 
in  the  land  sold,  and  the  remaining  two  thirds  of  the 
price.passes  into  the  personal  estate  of  the  husband  of 
which  he  dies  possessed,  intestate,  Had:  that  the 
widow  is  not  estopped  from  claiming  her  distributive 
share  of  any  part  or  the  personal  estate  of  her  deceased 
husband  by  reason  of  the  fact  that  such  estate  was  aug- 
mented by  the  conversion  of  such  realty  into  person- 
alty. 

Motion  for  leave  to  file  a  petition  in  error 
to  the  District  Court  of  Wvandott  County. 

On  the  first  of  April,  1880,  L.  C.  Barber, 
husband  of  Sarah  R.  jBarber,  being  the  owner 
of  a  certain  tract  of  land,  situated  in  Wyan- 
dott  County,  was  bound  to  convey  the  same 
to  one  Harriet  J.  Wilson  free  from  the  in- 
choate right  of  dower  of  his  wife  Sarah.  His 
wife  refused  to  relinquish  her  right  to  the 
purchaser  unless  one-third  of  the  purchase 
money  should  be  transferred  to  her  as  her  sole 
and  separate  property.  To  this  demancl  of 
the  wife  the  husband  assented,  whereupon  the 
wife  joined  her  husband  in  the  deed  to  the 
purchaser,  relinquishing  her  right  of  dower 
m  the  premises,  and  the  husband  caused  the 
sum  or  $1,733.38,  one-third  of  the  purchase 
money,  to  be  paid  and  secured  to  be  paid  to 
the  plaintiff  as  her  separate  estate,  and  the 
other  two-thirds  of  the  purchase  money  was 
paid  and  secured  to  be  paid  to  L.  C.  Barber, 
the  husband. 

Afterwards,  on  the  thirteenth  day  of  Au- 


gust, 1880,  L.  C.  Barber  died  intestate,  and 
upon  settlement  of  his  estate,  there  was  round 
in  the  hands  of  the  administrator  subject  to 
distribution  the  sum  of  $2,370.43.  which  the 
administrator  was  ordered  by  tne  probate 
court  to  pav  over  to  the  proper  distributees. 
Thereupon  a  controversy  arose  between  the 
heirs  and  the  widow  as  to  the  rights  of  the 

1)artie8  under  the  order  of  distribution,  the 
atter  claiming  one-half  of  the  first  four  hun- 
dred dollars  and  one-third  of  the  balanccf  the 
former  denying  the  widow's  right  to  any  share 
in  the  distribution,  in  as  raucn  as  the  amount 
to  be  distributed  was  less  than  the  sum  re- 
ceived by  the  intestate  from  the  sale  of  the 
land  above  mentioned,  from  the  purchase 
money  of  which  the  widow  had  received  at 
the  time  the  full  one-third  part. 

To  settle  this  controversy  Julia  Hite,  one  of 
the  heirs  and  distribijtees,  under  the  statute 
in  such  case  made  and  provided,  commenced 
the  original  action  in  the  court  of  common 
pleas  affainst  the  administrator  of  the  estate, 
the  wiaow,  and  the  other  distributees,  ana 
alleged  in  her  petition,  among  other  things, 
that  the  intestate  delivered  to  his  wife  the 
sum  of  $1,733.33  aforesaid,  for  her  sole  use 
and  benefit, ''  to  have  and  to  hold  the  same  as 
her  separate  estate  and  property  in  full  satis- 
faction of  all  claims  on  her  part  against  the 
said  L.  C.  Barber,  his  heirs  and  assigns,  for  or 
on  account  of  the  proceeds  of  said  sale  of  said 
premises  aforesaid. 

''The  said  plaintifif  further  saith  that  no 
part  of  said  notes  or  money  so  given  by  the 
said  decedent  to  his  said  wife,  came  to  the 
hands  of  his  said  administrator  as  assests  of 
said  decedent's  estate;  and  plaintiff  avers 
and  charges  that  the  residue  of  said  notes, 
representing  two-thirds  of  the  said  sum  of 
$4,900,  came  to  the  said  administrator's  hands, 
and  were  collected  and  accounted  for  as  assets 
of  said  estate,  and  that  but  for  the  sale  of  the 
said  premises  by  the  said  L.  C.  Barber,  as 
aforesaid,  the  personal  assets  of  said  estate 
would  have  oeen  insufficient  to  pay  the  just 
debts  and  costs  and  expenses  of  administra- 
tion of  said  estate." 

The  defendant,  Sarah  R.  Barber,  by  her 
answer  alleged  that  her  inchoate  right  of 
dower  in  the  premises  sold  by  her  husband  to 
Mrs.  Wilson  was  the  sole  consideration  for 
the  third  of  the  purchase  money  so  received 
by  her.  "That  sne  neither  had,  nor  pretend- 
ed to  have,  anything  to  sell  except  her  said 
right  of  dower;  she  liad  no  interests  in  the 
remaining  proceeds  of  said  sale,  nor  did  she 
sell  or  pretend  to  sell  anv  such  interest  or  to 
sell  or  relinauish  any  other  marital  right  ex- 
cept her  saia  right  of  dower." 

The  district  court,  to  which  the  case  was 
taken  by  appeal,  found  that  "as  a  considera- 
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tion  for  signing  the  conveyance  and  releasing 
her  right  of  dower  the  said  Sarah  R.  Barber 
demanded  and  received  notes  and  money  to 
the  amount  of  seventeen  hundred  and  thirty- 
three  dollars  and  thirtv-three  cents  out  of  the 
purchase  price  of  the  land  sold.  That  there 
was  no  agreement  as  to  the  rights  of  the  said 
Sarah  R.  Barber  as  wife  or  widow,  in  any 
other  portion  of  her  husband's  estate." 

Upon  this  state  of  facts  the  district  court 
found  that  the  plaintiff  in  error  was  estopped 
from  claiming  any  portion  of  the  money  in 
the  hands  of  the  administrator  for  distribu- 
tion, and  decreed  that  the  same  should  be  dis- 
tributed among  the  children  and  heirs  at  law 
of  the  intestate. 

This  proceeding  is  i>ro6ecuted  to  reverse  the 
judgment  of  the  district  court 

McIlvaine,  J. 

The  judgment  of  the  district  court  was 
clearly  wrong. 

The  funds  in  the  administrator's  hands  for 
distribution  arose  from  the  personal  estate  of 
the  intestate  owned  by  him  at  the  date  of  his 
death  on  the  thirteenth  day  of  August,  1880. 
Section  6194  of  revised  stsitutes,  then  in  force, 

{provides,  ^Vhere  the  intestate  shall  not  have 
eft  any  legitimate  child,  heir  of  his  body,  the 
widow  shall  be  entitled  to  all  the  personal 
property,  as  next  of  kin,  which  may  be  sub- 
ject to  aistribution  upon  settlement  of  his 
estate,  and  if  the  intestate  shall  have  left 
such  child,  the  widow  shall  be  entitled,  upon 
distribution,  to  one-half  of  any  sum  not  ex- 
ceeding four  hundred  dollars,  and  to  one-third 
of  the  residue  of  the  personal  estate  subject 
to  distribution."  This  case  fails  within  the 
last  clause  of  this  section. 

It  matters  not  where  or  frx)m  what  source 
the  personal  estate  of  which  the  intestate 
may  die  possessed,  was  acquired;  the  opera- 
tion of  the  statute  is  the  same,  where  there  is 
no  bar.  The  facts  in  this  case  do  not  consti- 
tute a  bar.  The  alleged  fact  that  the  plaintiff 
in  error  received  the  one-third  of  tne  pur- 
chase price  of  the  land  sold  '^  in  full  satisfac- 
tion or  all  claims  on  her  part  against  her  hus- 
band or  his  heirs  for  or  on  account  of  the 
proceeds  of  said  sale  of  said  premises,"  was 
not  proved,  but,  on  the  other  hand,  it  was 
found  hy  the  court  that  she  did  not  sell  or 
relinquish  any  other  marital  right  except  her 
dower  in  the  premises  sold.  That  she  was 
paid  liberally  ror  her  inchoate  right  of  dower 
in  the  premises  is  undoubtedly  true ;  but  she 
was  paid  only  the  value  thereof  as  agreed 
upon  between  her  husband  and  herself;  and 
Kurely  she  does  not  thereby  stand  in  a  worse 
position  towards  the  balance  of  her  husband's 
estate  than  she  would  in  case  her  husband 
had  transferred  to  her  a  like  separate  estate 
by  way  of  gift.    Such  gift  would  niDt  bar  the 


widow  of  the  giver  from  an  interest  in  the 
distribution  of  his  personal  estate  subject  to 
distribution. 

The  present  case,  however,  is  more  analo- 
gous to  one  where  the  husband  conveys  his 
real  estate  subject  to  the  inchoate  dower  of  his 
wife,  and  after  the  purchase  price,  to-wit :  the 
value  of  the  land  less  the  value  of  such  in- 
choate right,  falls  into  his  personal  estate, 
dies,  whereby  the  inchoate  right  of  dower 
becomes  consummate  in  his  widow.  Surely 
no  one  would  contend  that  the  right  of  the 
widow  to  her  statutory  share  in  the  diciribu- 
tion  of  the  personal  estate  of  her  hnsiband, 
would  be  at  all  affected  by  the  fact  that  soch 
personal  estate  was  augmented  by  the  conver- 
sion of  such  real  estate  into  personalty.  Mo- 
tion eranted 

Judgment  of  district  court  reversed  and 
judgment  entered  in  favor  of  plaintiff  in  emir. 

[To  appear  in  39  Ohio  St.] 


<  •  ♦ 


BXTSB  V.  BXAIDHOBI. 

JUDQMSNT  —  StJBKllKB  —  NoilCB  — 


(Ohio  Suipreme  Qmri  CommiBHim.    Msy  15,1883.) 

W.  B.  took  Judgment  in  the  ooart  of  oommoB  pl«as 
for  more  than  was  dae  agaimit  J.  B^  tbo  i»incipal 
mnd  others,  his  so  relies,  on  wmrrant  of  atlomej.  Tlie 
defendants  were  not  summoned  or  otherwise  legmlly 
notified  of  the  time  and  place  of  taking  the  judg- 
ment. In  a  prooeedinK  at  a  subsequent  term  of  the 
court,  to  vacate  the  Juogment  on  account  of  its  ex- 
cessive amount,  by  petition  under  section  596  of  the 
Code  (8.  A  C  1115),  brought  by  J.  B.  sloue  against  W. 
B.  alone,  within  tne  statutoiy  limit  of  one  year  after 
he  had  notice  of  the  Judgment ;  and  in  which  pro- 
ceedings  the  sureties  were  made  parties,  but  not 
until  more  than  a  year  had  elapsed  after  each  of  the 
Judgment  defendants  had  notice  of  the  Judgment. 

add:  It  is  error  to  dismiss  the  proceedings,  on 
motionof  the  Judgment  creditor,  for  an  aUeged  want 
of  Jurisdiction  in  the  court. 

Error  to  the  District  Coprt  of  Monroe 
Connty. 

J.  P.  Sprigrgs  and  Jno.  W.  Doherty  ftr 
plaintiff  in  error. 

Wm.  Okey  &  Son  and  David  Okey  for  de- 
fendant in  error. 

Martin,  J. 

Plaintiff  in  error.  Sever,  was  plaintifT  be- 
low. In  the  common  pleas  his  petitiim  was 
dismissed,  and  on  error  the  district  court  af- 
firmed the  judgment.  To  reverse  this  jud|^ 
ment  of  amrmance  this  case  is  here.  The 
object  of  the  proceeding  in  the  common  pleas 
was  to  vacate  a  judgment  rendered  at  a  mmer 
term  of  the  same  court  of  common  pleas  as 

frovided  in  section  536  of  the  code  (S.  A  C. 
116).  The  judgment  was  taken  on  warrant 
of  attorney  in  £avor  of  the  defendant  in  error. 
Beardmore,  against  plaintiff  herein  ana 
Abram  Mann,  William  Foraker  and  John 
Booth,  his  sureties,  and  without  l^al  notice 
to  them  of  the  time  and  place.    It  was  ren- 
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dercd  jointly  against  them  all  on  joint  and 
several  promissory  notes  and  was  subsequently 
paid  by  the  sureties  who  had  notice  of  the 
judgment  about  the  time  it  was  taken. 

The  ground  assigtied  was,  under  the  ninth 
:<iubdi vision  of  section  134,  that  it  was  taken 
for  more  than  was  due.  The  petition  was 
filed  more  than  a  year  after  the  rendition  of 
the  judgment  and  alleged  that  the  plaintiff 
first  had  notice  of  the  judgment  within  the 
year  next  before  the  filing.  The  sureties  were 
not  made  parties  to  the  original  petition. 
They  were  subsequently  brought  in  as  defend- 
ants and  the  case  was  heard  on  a  second 
amended  petition,  emlxxlying  in  substance 
the  foregoing  facts,  and  an  answer  and  reply. 
The  sole  issue  was  whether  the  preceeaing 
was  barred  under  section  five  hundred  and 
forty-one  of  the  code,  which  provides  that  it 
must  be  commenced  within  one  year  after  the 
defendant  has  notice  of  the  judgment.  On 
the  hearing  the  common  pleas  made  special 
findings  and  judgment  as  follows : 

''  This  cause  came  on  for  hearing,  and  was 
submitted  to  the  court  on  the  pleadings  and 
evidence. 

''And  the  court  being  fully  advised  in  the 
premises,  on  the  request  of  the  plaintiff  that 
its  conclusions  of  fact .  be  stated  separately 
from  its  conclusions  of  law,  with  a  view  to 
excepting  to  the  decision  of  the  court  upon 
the  questions  of  law  involved  in  the  trial, 
finds  as  its  conclusions  of  fact,  that  there  was 
included  in  the  notes  upon  which  judgment 
was  taken  by  confession,  a  large  amount  of 
usurious  interest,  and  that  the  plaintiff  John 
Bever  was  the  principal  in  said  notes,  and 
the  defendants  John  Booth,  Abram  Mann 
and  William  Foraker  were  his  sureties  only, 
which  was  known  to  the  said  William  Beard- 
more,  at  the  time  he  received  and  accepted 
said  notes  and  powers  of  attorney.  And  that 
said  defendants  had  a  valid  defense  to  said 
notes  upon  which  said  judgment  was  taken 
by  conicssion,  to  the  amount  of  the  usurious 
interest  included  therein,  amounting  to  sev- 
eral hundred  dollars ;  and  the  court  further 
finds  that  the  defendants,  Mann,  Foraker 
and  Booth  had  notice  of  the  rendition  of  the 
judgment,  upon  confession,  at  or  about  the 
day  of  its  rendition.  That  at  the  date  of  the 
execution  of  the  note  and  warrant  last 
mentioned  in  the  petition  upon  which  said 
judgment  was  taken  to-wit :  January  24 1874, 
it  was  agreed  between  the  said  Joh'n  Bever, 
William  Beardmore,  Abram  Mann,  William 
Foraker  and  John  Booth,  that  judgment 
should  be  taken  at  the  then  next  term  of  this 
court  to  commence  February  3,  1874, 
upon  all  the  notes  and  warrants  of  attorney, 
which  were  included  in  said  petition  ana 
judgment. 


"  That  said  term  closed  on  the  sixteenth  day 
of  February,  1874 ;  that  no  summons  or  other 
further  notice  was  served  upon  or  given  Ut 
said  Bever  of  the  rendition  of  said  judgment, 
and  that  he  had  no  notice  that  said  judgment 
had  been  rendered,  or  the  amount  thereof,  un 
til  the  eighteenth  day  of  March,  1874.  That 
proceedings  >vcre  commenced  by  said  Bcvor 
against  said  Beardmore  only,  on  the  twentieth 
day  of  February,  A.  D.  1875,  and  that  said 
Mann,  Foraker  and  Booth  were  not  made 
parties  to  the  proceeding  until  the  thirteenth 
day  of  June,  1876.  And  as  to  its  conclusions 
of  law  upon  the  above  found  facts  the 
court  finds  that  the  proceedings  herein  were 
not  commenced  within  the  period  required 
by  law,  and  dismiss  the  same  witli  costs.  It 
is,  therefore,  considered  by  the  court  that  said 
action  be  and  the  same  is  hereby  dismissed  at 
the  costs  of  the  said  plaintiff,  which  costs  are 
here  adjudged  against  said  plaintiff." 

The  question  to  be  decidecf  is,  was  the  pro- 
ceeding brought  within  the  time  limited 
in  section  five  hundred  and  forty-one  ,that  is 
*'  within  one  year  after  the  defendant  has  no- 
tice of  the  judgment.''  We  think  there  can 
be  no  doubt,  that  if  the  plaintiff  had  made 
the  sureties  parties  to  his  original  peti- 
tion, or  brought  them  in  by  amendment,  with- 
in the  year  after  notice  tohim,  the  proceeding 
would  have  been  duly  commenced  as  to  all. 
The  petition  was  filed  within  the  year  after 
the  plaintiff  had  such  notice  but  more  than 
a  year  after  each  of  the  sureties  had  the  notice. 
To  that  petition  the  sureties  were  not  parties 
and  when  they  were  brought  in  more  tnan  a 
year  had  elapsed  after  notice  to  all  the 
defendants,  including  Bever.  All  the  de- 
fendants in  a  joint  judgment  are  necessary 
garties  to  a  petition  in  error  to  vacate  it. 
metters  case,  14  Ohio  St.  287.  This  is  the 
well  settled  rule  of  courts  restricted  to  the  ex- 
ercise of  appellate  jurisdiction  :  .and  when  an 
omitted  party  is  brought  in  after  the  statute 
has  run  m  his  favor  he  may  plead  the  bar  and 
it  is  held  such  plea  will  oust  the  jurisdiction 
of  the  court.  The  proceeding  under  review 
here  is  of  the  court  of  common  pleas  in  or  con- 
nected with  an  action  on  prommissory  notes 
within  its  general  original  jurisdiction. 

It  is  not  of  itself  a  civil  action  ;  but  a  special 
proceeding  in  an  action  to  affect  a  iudgiQent 
rendered  tnerein  at  a  former  term  of  the  same 
court.  Taylor  case,12  Ohio  St.  169.  It  is  pro- 
fessedly an  application  for  a  new  trial.  In  a 
civil  action  aeiay  in  bringing  in  a  defendant 
whose  presence  is  indespensaole  to  a  recovery 
may  well  control  the  question  as  to  fhe  true 
time  of  the  commencement  of  the  action.  If 
such  effect  can  properly  be  ^iven  to  an  appli- 
cation like  this  for  a  new  trial,  it  can  be  only 
in  a  case  where  the  omitted  defendant  had  an 
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undoubted  interest  in  maintaining  the  judg- 
ment, and  not  simply  because  he  is  a  de- 
fendant in  the  judgment  and  bound  by  it.  In 
our  opinion  the  sureties  were  necessary  parties 
to  the  petition.  They  would  be  so,  even  if  the 
petition  by  statement  showed  that  the  vacation 
of  thejudgment  would  do  them  no  harm.  Their 
real  interest  might  nevertheless  rec^uire  a  de- 
nial of  the  allegations  of  the  petition  or  an 
averment  of  new  matter.  In  the  case  at  bar 
the  sureties  set  up  no  defense  whatever;  and 
the  allegations  of  the  petition  and  findings  of 
fact  by  the  court  are  admitted  by  all  the  par- 
ties. The  judgment  had  been  paid  in  full  by 
the  sureties. 

This  operated  an  assignment  to  them  of  the 
iudgment  with  its  incidents  of  process  and 
lien  to  conopel  reimbursement  from  their 
principal.  JBut  it  does  notappear  in  the  record 
that  tnis  right  was  valuable  or  desired  by 
them.  If  the  judgment  had  been  vacated,  a 
claim  to  the  amount  of  the  usurious  excess 
included  in  their  involuntary  payment,  would 
thereupon  have  inured  to  them  against  the 
judgment  creditor,  with  the  risk  however  of 
another  trial.  It  does  not  appear  inferentially 
or  otherwise  that  they  were  interested  in  re- 
sisting the  vacation. 

The  iudgment  creditor  may  not  complain  of 
the  delav  because  the  judgment  was  fully 
paid  to  him  before  the  time  began  to*  run 
against  Bever.  In  the  Fitzgerald  case,  30  Ohio 
St.  444,  it  is  held  that  in  a  proceeding  under 
section  seventy-five  of  the  code  to  open  up  a 
judgment  rendered  without  further  service 
than  bv  publication  in  a  newspaper,  the  no- 
tice to  De  given- to  the  adverse  party  must  be 
given  to  such  party  as  is  interested  in  main- 
taining thejudgment. 

In  that  case  the  holding  related  to  a  party 
shown  on  the  face  of  the  judgment  to  be 
merely  formal.  In  that  respect  it  difibrs  from 
this  case.  But  the  principle  of  that  case  has 
weight  here,  because  the  sureties  as  parties 
are  concluded  by  this  record  made  since  the 
rendition  of  the  judgment,  and  in  which  record 
no  adverse  interest  in  their  behalf  is  shown. 

Be  this  as  it  may  we  are  not  prepared  to  say 
that  the  analogy  between  a. petition  in  error 
in  an  appellate  court  and  this  proceeding  in 
the  common  pleas  is  so  perfect  as  to  require 
as  to.  hold  the  delay  under  consideration,  a 
circumstance  affecting  the  jurisdiction  of  the 
court.  We  think  the  district  court  erred  in 
affirming  the  judgment  of  the  common  pleas. 
Objection  is  made  in  argument  that  the  sure- 
ties are  not  styled  as  parties  in  the  petition 
to  this  court.  Their  appearance  is  duly  en- 
tered and  service  of  process  waived  as  appears 
in  the  printed  recora.    This  is  sufficient 

Judgment  reversed  and  caifse  remanded. 

[To  appear  in  40  Ohio  St.] 


ITBOVG  R  AL.  T.  8TBAU8S. 

NsGOTiABiiB    IiwrBUMKim— Tbust  Fund    K 

I^oncx— DnjOKMCB. 

{Ohio  Supreme  Cburt  Cbmmiaeion,    May  29,  188S.) 

W.  R.,  guardian  of  the  estate  of  three  minora,  upon 
a  sale  of  Uieir  real  estate,  took  the  notes  of  the  pnr- 
chaser,  drawing  interest,  for  the  deferred  payments, 
payable  to  the  order  of  said  W.  R.,  guardian  of  A.  K., 
€.  K.  and  £.  K.,  and  secured  by  a  mortgage  on  the 
real  estate  sold. 

Held: 

That  one  who  buys  such  notes  bearing  on  their  fbes 
the  marlcs  of  a  trust  fund,  is  put  upon  inquiiy ;  and  if 
he  buys  them  from  the  guardian,  under  circoaiataneeB 
fairly  indicatiug  that  they  were  sold  against  the  in- 
terest of  his  wards,  he  gets  no  title  from  theguardiaa 
who  misappropriates  the  proceeds  of  the  sale. 

Error  to  the  District  Court  of  Hamilton 

County* 

William  Rankin  was  appointed  and  quali- 
fied by  the  Probate  Court  of  Hamilton  County, 
fuardian  of  the  estate  of  Catharine,  Anne  and 
Idward  Kelly.  The  estate  consisted  in  part 
of  two  promissory  notes  dated  June  27,  1877. 
for  the  sum  of  $627.30  each,  made  by  Michael 
Hope,  and  payable  in  one  and  two  years  from 
date,  to  the  order  of  William  Rankin  as  guard- 
ian, with  interest  at  six  per  cent,  per  annum. 
The  notes  were  purchase  money  notes  for 
lands  belonging  to  the  minors,  and  sold  by 
Rankin  as  guardian,  to  Hope,  who  executed 
the  notes  and  a  mortgage  upon  the  lands  to 
secure  the  same  to  Kankin  as  guardian,  for 
the  deferred  payments.  Said  mortgage  was 
recorded  on  the  twentieth  day  of  July,  1877. 
In  the  fall  of  1877,  Rankin  went  to  a  note 
broker  with  the  notes,  told  him  they  were 
balance  of  purchase  money  notes,  and  left 
them  with  him  for  sale.  The  broker  applied 
to  Raphael  Strauss,  the  defendant  in  error, 
showea  him  the  notes^  and  urged  them  upon 
him  as  "  gilt-edged  paper,"  and  a  safe  inyest- 
ment.  Strauss  wanted  further  evidence  that 
it  was  really  so.  "Being  a  note  broker.*' 
he  "did  not  take  his  word  entirely."  He 
thereupon  consulted  a  lawyer  who  knew 
Michael  Hope  and  to  whom  the  broker  re- 
ferred him,  and  the  lawyer  informed  him  as 
to  the  solvency  of  the  said  Hope  and  the  title 
to  the  real  estate ;  and  acting  under  the  law- 
yer's advice,  Strauss,  on  the  twenty-eeventh 
and  twenty-ninth  days  of  October,  1877,  pur- 
chased the  notes  and  mortffa§[e,  taking  the 
endorsement  of  Rankin  individually,  and  as 
guardian,  as  he  did  not  deem  it  sue  to  do 
otherwise.  The  following  are  copies  of  the 
notes  as  endorsed,  to  wit : 

"  $627.30  Cincinnati,  June  27, 1877. 

*'  One  year  after  date  I  promise  to  pay  to 
the  order  of  William  Rankin,  guardian  of 
Anne  Kelly,  Catherine  Kelly  and  Edwaid 
Kelly,  minors,  six  hundred  and  twenty-eevea 
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and  thirty  one-hundredths  dollars,  valae  re- 
ceived, with  six  per  cent,  per  annum. 
[Indorsed.]  Michabl  Hopb. 

%"  Wm.  Rankin. 
"  Wm.  Rankin,  Guardian." 

"  $627.30  Cincinnati,  June  27,  1877. 

"  Two  years  after  date  I  promise  to  pay  to 
the  order  of  William  Rankin,  guardian  of 
Anne  Kelly,  Catherine  Kelly  and  Edward 
Kelly,  minors,  six  hundred  and  twenty-seven 
and  thirty  one-hundredths  dollars,  value  re- 
ceived, with  interest  at  six  per  cent,  per 
annum. 
[Indorsed.]  Michael  Hopb. 

"  Wm.  Rankin. 

*'  Wm.  Rankin,  Guardian." 

Raphael  Strauss  paid  some  money  to  make 
up  the  interest  that  was  accumulated,  but 
purchased  the  notes  for  less  than  their  face 
value,  and  gave  in  payment  his  two  checks, 
of  which  the  following  are  copies,  to  wit: 

"No.  —  [Stamp.]  Cincinnati,  Oct.  27, 1877. 

"  Gilmore,  Dunlap,  k  Co.,  pay  to  William 
Rankin,  or  order,  six  hundred  and  twentynsix 
and  eighty-three  one-hundredths  dollars. 
"  $626.63  R.  Strauss." 

"  No.  —  [Stamp.]  Cincinnati,  Oct.  29, 1877. 

"  Oilmore,  Dunlap  &  Co.  pav  to  William 
Rankin,  or  bearer,  nve-hundrea  and  ninety- 
nine  and  seventy-four  one-hundredths  dollars. 
"$599.74  R.  Strauss." 

There  was  no  evidence^  nor  was  it  claimed, 
that  said  Strauss,  before  purchasing,  made 
any  inquiry  of  Rankin  in  reference  to  the 
notes  and  mortgages ;  or  that  he  inquired  of 
any  person,  officifu  or  otherwise,  or  in  any 
way  sought  information,  as  to  what  the  ward's 
interest  required  in  connection  with  the  sale 
of  said  not^ 

Not  lonff  after  the  sale  of  said  notes,  Rankin 
became  wholly  insolvent,  made  an  assign- 
ment, under  the  laws  of  Ohio,  of  all  his  prop- 
erty, real  and  personal,  fdr  the  benefit  of  his 
creditors,  and  was  thereafter  removed,  or 
resigned  his  appointment  as  guardian.  The 
said  Rankin  wnoUy  failed  to  account  to  said 
minors,  their  estate,  or  to  his  successor  as 
guardian,  for  the  proceeds  of  the  sale  of  said 
notes,  or  the  face  value  thereof,  or  any  portion 
thereof. 

^  Charles  J.  Strong  and  Adolph  Cames,  sure- 
ties upon  the  bond  of  said  Rankin  as  guar- 
dian, nled  their  petition  in  the  court  of  com- 
mon i)leas;  and  asked  that  the  said. Hope  be 
restrained,  by  order  of  court,  from  paying  said 
notes  to  any  party  holding  the  same  by 
assignment  or  indorsement  by  said  Rankin^^ 
except  to  some  legally  appointed  ^ardian  '^f 
said  minors.  B.  B.  Molony,  guardian  of  said 
minors,  and  the  said  Raphael  Strauss  were 
made  parties  defendant,  and  each  filed  a  sepa- 


rate answer  and  cross-petition.  The  defend- 
ant, Hope,  answered,  but  said  Rankin  filed  no 
answer  m  the  case.  To  the  answer  and  cross- 
pet' cion  of  said  Strauss,  the  plaintiflfs  filed 
their  reply. 

.The  court  of  common  |)leas,  on  the  ispue 
joined,  found  for  the  plaintifiPs;  and  that  they 
were  entitled  to  the  relief  prayed  for ;  and 
that  said  E.  B.  Molony,  as  such  guardian,  was 
alone  entitled  to  receive  the  money  due  from 
said  Hope,  on  said  notes  and  mortgages.  It 
was  therefore  considered,  adjudged  and  de- 
creed that  said  money  be  paid  to  said  E.  B. 
Molony  as  such  guardian  |  that  the  cross-pe- 
tstion  of  said  Strauss  be  dismissed ;  and  tnat 
the  injunction  which  had  before  been  granted 
in  the  case,  be  made  perpetual. 

On  appeal,  the  district  court  found  the  is- 
sues joined  upon  the  answer  and  cross-petition 
of  said  Raphael  Strauss  in  his  favor^  and  that 
the  equities  of  the  case  were  \Vith  said  Strauss,, 
and  against  the  plaintifb  and  the  other  de- 
fendants herein. 

The  case  comes  into  this  court  on  petition 
in  error  to  reverse  the  judgment  of  the  dis- 
trict court. 

John  A.  Shank,  E.  B.  &  James  Molony  for 
plaintiff  in  error. 

Hagons  &  Broadwell,  and  W.  Tyson  Judkins, 
for  defendant  in  error. 

DlCKKAN  J. 

The  statutes  of  Ohio,  in  plain  language, 
give  a  guardian  power  to  sell  his  ward's  per- 
sonal estate  only  ''  when  for  the  interest  of 
the  ward."  But,  it  may  be  well  inquired, 
whether  aftei'  the  ward's  personal  estate  has 
been  disposed  of  by  the  guardian,  at  the  sac- 
rifice of  the  ward's  interest,  there  can  be  no 
other  remedy  for  the  ward,  than  a  removal  of 
the  guardian  and  an  action  against  the  sure- 
ties ?  Is  the  property  itself  to  oe  irrecoverably 
beyond  the  reach  ?  The  guardian  is  a  trustee. 
and  if  one  buys  from  him  the  ward's  personal 
estate,  with  actual  or  constructive  notice  that 
the  same  is  held  in  trust,  and  under  circum- 
stances furnishing  reasonable  erounds  to  be- 
lieve that  the  sale  is  not  for  the  ward's  in- 
terest, the  purchaser  can  acquire  no  title  to 
the  property,  if  the  guardian  misappropriates 
the  proceeds  of  the  sale.  In  such  a  case,  the 
purchaser  is  put  upon  inquiry ;  he  buys  at  his 
peril ;  he  can  stand  in  no  better  position  than 
the  guardian  himself,  and  must  be  held  to  be 
a  trustee  for  the  wards. 

In  this  case,  the  defendant,  Raphael  Strauss, 
at  the  time  he  bought  the  notes  was  informed 
as  to  their  orignn  and  the  title  of  the  real  es- 
tate mortgaged  to  secure  them.  An  inquiry 
into  the  title  doubtless  disclosed  the  fact,  that 
the  real  estate  of  the  wards  had  been  sola,  and 
said  notes  taken  as  purchase  money  notes  for 
the  deferred  payments.    The  noteiB  on  their 
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face  plainly  told  that  they  belonged  to  a  trust 
fund.  They  were  put  by  William  Rankin,the 
guardian,  into  the  hands  of  a  broker  for  sale ; 
and  the  defendant  purchased  them  for  less 
than  their  face  value.  In  buying  them — al- 
though executed  by  a  solvent  maker  and  se- 
cured by  mortgage — the  defendant  realized 
that  he  was  purchasing  at  his  peril,  and  that 
he  was  running  a  risk  in  taking  the  endorse- 
ment of  Rankin  in  his  fidueiarv  capacity 
alone,  and  therefore  required,  in  addition,  his 
individual  endorsement.  In  paj^ing  for  the 
notes,  by  drawing  his  checks  to  Kankin  indi- 
vidually, and  not  as  guardian,  the  defendant 
contributed  to  the  concealment  of  the  fact 
that  Rankin  was  receiving  the  money  as  a 
trust  fund.  The  defendant  apparently  gave 
no  thought  to  the  interest  of  tne  wards.  It 
is  not  claimed  that  he  made  any  inquiry  of 
Rankin  himself,  or  in  any  wa^  sought  infor- 
mation, as  to  whether  the  interest  of  the 
wards  would  be  promoted  or  sacrificed  by  the 
guardian's  sale  of  the  notes.  It  may  be  said 
that  it  would  have  been  of  no  avail  to  make 
inquiry  of  the  guardian  himself,  who  com- 
mitted the  breach  of  tru^t.  But,  there  is 
much  force  in  the  words  of  Sir  John  Romilly, 
Master  of  the  Rolls,  in  a  leading  case,  Jones  v. 
WiUiama,  24  Beav.  62  :  **  With  respect  to  the 
argument  that  it  was  unnecessary  to  make 
any  inquiry,  because  it  must  have  led  to  no 
results,  he  says,  *'  I  think  it  impossible  to 
admit  the  validity  of  this  excuse.  I  concur 
in  the  doctrine  of  Janes  v.  Smith,  1  Hare  66, 
that  a  false  answer  or  a  reasonable  answer, 
given  to  an  inquiry  made,  may  dispense  with 
the  necessity  of  further  inquiry ;  but,  I  think 
it  impossible  before  hand  to  come  to  the  con- 
clusion that  a  false  answer  would  have  been 
given  which  would  have  precluded  the  neces- 
sity of  further  in<juiry." 

We  cannot  resist  the  conclusion  that  the 
defendant,  at  the  time  he  bought  the  notes, 
had  sufficient  warning  to  put  him  upon  a 
more  thorough  inquiry  than  that  which  he  is 
shown  to  have  made.  Thus  put  upon  in- 
quiry, he  might  easily  have  removed  all  doubt 
and  fortified  himself,  by  declining  to  purchase 
the  notes,  unless  the  guardian  would  first 
obtain  leave  to  sell  the  same,  by  application 
to  the  probate  court. 

Instead  of  an  unmistakable  trust  fund  to  be 
regarded  as  sacred,  the  defendant  treated  the 
notes  in  the  hands  of  the  broker  as  ordinary 
commercial  paper.  We  do  not  think  that 
the  notes  in  question  should  have  been  so 
classed.  Made  payable  as  they  were,  to  the 
order  of  William  Rankin,  guardian  of  the  mi- 
nors respectively  named  in  the  body  of  the 
notes,  they  could  not  have  the  unrestricted 
circulation  of  commercial  paper,  or  bills  of 
exchange  and  promissory  notes  negotiable  by 


the  law  merchant.  Far  from  being  treated  as 
commercial  paper  bought  before  maturity, 
in  the  usual  course  of  trade,  for  a  fair  value^ 
we  consider  it  the  better  rule  to  hold  the  de- 
fendant as  charged  with  notice  of  the  pecu- 
liarly trust  character  of  the  notes,  and  as  bound 
to  exercise  that  high  degree  of  caution  in 
purchasing  the  same,  which  the  protection 
of  such  trust  funds  demands. 

Not  long  after  the  purchase  of  these  notes 
by  the  defendant,  Raphael  Strauss,  the  finan- 
cial condition  of  Rankin  culminated  in  an 
assignment  by  him,  of  all  his  property,  for 
the  benefit  of  his  creditors ;  and  no  portion  of 
the  proceeds  of  the  sale  of  the  notes  has  ever 
been  accounted  for  by  him  to  his  wards,  or  the 
guardian  who  succeeded  him. 

In  the  case  at  bar,  we  think  that  the  cir- 
cumstances under  which  the  defendant  came 
into  the  possession  of  said  notes  and  mort- 
gage, were  such  as  to  give  him  no  title  to  the 
same,  and  that  he  must  be  held  to  have  taken 
the  same  in  trust  for  the  wards. 

Judgment  of  the  district  court  reversed  and 
that  of  the  court  of  common  pleas  affirmed. 

[To  appear  in  40  Ohio  St.] 


♦ » ♦ 


lUFF  T.  WSTKOUTH. 

PROMiasoRT  NoTB— Surety— Notice— Rki«k  abk. 

{Ohio  Supreme  Oourt  C&mmission,    June  5, 1SS8.) 

A  surety  on  a  promissory  notie,  within  a  month  after 
it  became  due,deli  vered  to  the  payee  and  owner  hereof, 
a  notice  in  writing,  in  whicn  were  the  words,  '*  yoa 
are  hereby  required  at  once  to  proceed  and  collect  the 
note  you  hold,  upon  which  I  am  surety,"  and  also  the 
words,  **  I  will  stand  no  longer.*'  The  payee  waited 
more  than  six  years  after  receivinff  said  notice,  before 
he  commenced  an  action  against  Die  principttl  debtor 
on  said  note. 

Held: 

That  under  the  provisions  of  the  statute  for  the  re- 
lief of  sureties  ana  bail  (  S.  d^  8.  741}  the  said  notice  by 
the  surety  to  the  creditor  was  sutncient. 

Error  to  the  District  Court  of  Greene  County. 

This  cause  came,  on  appeal,  to  the  Court  of 
Common  Pleas  of  Greene  County,  wheiein 
Gregory  Weymouth  filed  his  petition  against 
James  P.  Satterfield  and  Wesley  Iliff,  on  a 
promissory  note,  of  which  the  following  is  a 
copy,  to  wit : 
'*  $178.50  Xenia,  April  17, 1877. 

'*  Six  months  after  date,  we,  or  either  of  us, 
promise  to  pay  to  the  order  of  Gregory  Wey- 
mouth, one  hundred  and  seventy-eight  and 
fifty  one-hundredths  dollars,  at  the  First  Na- 
tional Bank  of  Xenia,  for  value  received. 

"  Jas.  p.  Satterfield. 
"  Wesley  Ilifp." 

Iliff  signed  the  note  described  in  the  peti- 
tion, as  surety  only.  Within  a  month  after  the 
note  become  due,  Iliff  delivered  to  Weymouth, 
who  was  then  the  owner  of  the  note,  a  notice 
in  writing,  as  follows,  to  wit : 

"  To  Gregory  Weymouth  :    You  are  hereby 
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required  at  once  to  proceed  and  collect  the 
note  you  hold,  dated  the  seventeenth  of  April, 
1872,  for  $178.50,  upon  which  I  am  surety,  and 
James  Satterfield  is  principal;  that  I  will 
stand  no  longer. 

"  Wesley  Ilipp." 

Weymouth  neglected  to  commence  an  ac- 
tion on  the  note  until  January,  1879.  He  did 
not  call  on  Iliff  to  pay  the  note  from  the  time 
said  notice  was  served  until  the  commence- 
ment of  the  action ;  and  whenever  he  spoke 
to  Iliff  about  the  note  being  unpaid,  on  every 
such  occasion,  Iliff  said  he  was  out  of  it  be- 
cause of  said  notice. 

A  jury  was  waived  in  the  court  of  common 
pleas,  and  the  parties  by  agreement  submitted 
to  the  court  tne  issues  of  law  and  fact ;  and 
upon  all  the  facts,  the  court  found  as  a  matter 
or  law,  that  said  notice  was  insufficient,  and 
did  not  comply  with  the  statute,  and  for  that 
reason  renderedjudgment  against  the  defend- 
ant, Wesley  Ilirf.  The  district  court  affirmed 
the  judgment  of  the  court  of  common  pleas, 
and  the  case  is  here  on  petition  in  error  to  re- 
verse the  judgment  of  the  district  court. 

Snodgrass  &  Schnebly  for  plaintiff  in  error. 

Nesbitt  &  Mortin  for  defendant  in  error. 

DiCKliAN,  J. 

We  think  the  notice  in  writing  delivered  to 
Weymouth  by  Iliff  was  sufficient,  under  the 
statute,  to  discharge  the  latter  from  liability 
HA  suretv  on  the  promissory  note  in  suit. 
Under  the  provi.^ions  of  the  statute  for  the 
relief  of  sureties  and  bail,  (S.  &  S.  741)  a  per- 
son bound  as  surety  on  a  note,  might — if  a 
right  of  action  had  accrued  thereon — require 
his  creditor,  by  a  notice  in  writing,  forthwith 
to  commence  an  action  against  the  principal' 
debtor  on  such  note.  And  if  the  creditor 
failed  to  do  so  within  a  reasonable  time  there- 
after, he  forfeited  the  right  which  he  would 
otherwise  have  had,  to  demand  and  receive 
from  such  surety  the  amount  due  on  the  note. 
To  make  the  written  notice  sufficient,  it  was 
necessar]^  that  Iliff,  the  surety,  should  comply 
substantially  with  the*  requirements  of  the 
statute.  This,  we  think,  he  did.  The  notice 
given  b^  him  was  peremptory,  unconditional, 
and  easily  understood.  It  "  required  "  the 
payee  ana  owner  of  the  note  to*  proceed  and 
collect,  and  left  it  not  to  his  option.  He  was 
to  act  without  delay — "at  once" — or  forth- 
with. He  was  required  to  "  proceed,"  or,  as 
the  word  has  been  defined,  "  to  commence  and 
carry  on  a  legal  process."  Where  required  to 
"collect,"  the  adoption  of  the  commonly 
known  and  most  effective  means  of  enforcing 
collection — the  commencement  of  suit — was 
necessarily  implied.  The  determined  language 
of  the  surety,  "  I  will  stand  no  longer,"  taken 
in  connection  with  the  rest  of  the  notice,  was 


suggestive  to  the  creditor,  that  the  surety 
would  expect  him  to  resort  at  once  to  the  best 
mode  of  discharging  him  from  liability  uk 
surety  on  the  note,  to  wit :  the  commencement 
of  an  action  forthwith,  which  would  enforce 
payment  of  the  note  by  the  principal  debtor. 

The  judgments  of  both  courts  must  be  re- 
versed. 

Judgment  accordingly. 

[To  appear  in  40  Ohio  St.] 


♦  •  ♦ 


HAHES  T.  D.  ft  8.  B.  BAHSOAD  CO. 

EviDKMCE— Former  Rboovkry— Parol  Evidence  to 

Contradict. 

{Ohio  Supreme  Court  Oommiasion.    June  12, 1883.) 

1.  If  the  record  of  a  judgment,  offered  in  evidence 
to  support  a  plea  in  estoppel,  shows  no  issue  except 
one  under  which  neither  of  the  contracts  disputed  in 
the  pendine  suit  was  confessed  by  the  pleaaings.or 
was  admissible  in  evidence,  said  record  is  not  proper 
evidence. 

2.  Evidence,  de  hora  the  record,  to  show  that  in  fact 
said  contrMcts  were  admitted  in  evidence  In  the  former 
suit  would  contradict  the  record  and  is  inadmissible. 

Error  to  the  District  Court  of  Greene 
County. 

The  Dayton  A  South  Eastern  Railroad 
Company  sued  Hanes,  the  petition  counting, 
first,  upon  a  contract  made  in  September,  A. 
D.  1874,  for  four  shares  of  stock  at  S200 ;  and, 
second,  upon  a  contract  made  in  October,  A. 
D.  1874,  for  ten  shares  df  stock  at  tdOO. 
Hanes  answered,  denying  each  of  said  con- 
tracts. The  company  replied,  pleading  by 
way  of  estoppel  a  former  recovery  for  the  first 
two  installments  of  said  subscriptions  At 
the  trial  the  company  ofiered  in  evidence  a 
record  showing  a  recovery  of  two  install- 
ments in  an  action  upon  a  contract  made  in 
November,  A.  D.  1874,  for  fourteen  shares  at 
S700,  said  contract  being  denied  by  answer. 
The  court,  against  Hanes'  objection,  admitted 
said  record  in  evidence  and  also  parol  testi- 
mony tending  to  show  that  at  the  trial  no 
evidence  of  a  single  contract  for  fourtet^n 
shares  was  ofiered,  while  evidence  of  the  two 
contracts  described  in  the  petition  in  the 
second  suit  was  received;  and  that  the  install- 
ments recovered  were,  in  fact,  the  first  and 
second  installments  under  said  two  contracts. 
Hanes  excepted  and  his  bill  of  exceptions 
was  duly  taken  and  made  part  of  the  record. 
The  company  recovered  a  judgment  in  the 
common  pleas,  which  the  district  court  af- 
firmed. Hanes  asks  a  reversal  of  both  judg- 
ments. 

Granger,  C.  J. 

The  record  of  the  former  judgments  showed 
a  recovery  of  two  installments  of  $70  each, 
upon  a  subscription  for  fourteen  shares  of 
stock  ki  $700,  made  in  November,  A.  D.  1874. 
The  cause  of  action  was  the  contract  of  sub- 
scription. The  calls  for  assessments  were 
acts  made  necessary  by  that  contract,  under 
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the  statute,  to  determine  when  the  subscriber 
for  stock  became  bound  to  pay.  Under  the 
issue  as  made  by  the  petition  and  answer  no 
evidence  of  one  contract  for  four  shares  made 
at  one  time  and  of  another  contract  for  ten 
shares  made  at  another  time  was  admissible. 
If  a  pcftition  counts  upon  a  note  for  $1,^^, 
clearly  the  plaintiff  could  not  put  in  evidence 
two  notes,  one  for  $1,000,  and  the  other  for 
$400.  The  contract  of  subscription  must  be 
in  writing.  Proof  of  two  written  contracts 
of  different  dates  and  amounts  does  not  sup- 
port a  petition  counting  upon  one  written 
contract  for  a  sum  equal  to  the  aggregate  of 
the  two.  Hence  an  inspection  of  the  record 
showed  that  the  former  recovery  could  not 
legally  have  been  for  the  causes  of  action  set 
out  in  the  pending  petition.  The  matj/^ers 
alleged  to  have  been  passed  upon  must  have 
been  such  as  might  legitimately  have  been 
given  in  evidence  under  the  issue  joined.  If 
the  record  had  shown  a  case  in  which  evi- 
dence to  establish  contracts  such  as  the  two 
now  in  controversy,  was  admissible,  but  failed 
to  fullv  identify  them  as  the  contracts  then 
actually  sued  upon,  parol  evidence  might 
have  been  introduced  to  complete  the  identi- 
fication. The  trial  court  admitted  a  record 
that  plainly  showed  a  cause  of  action  incapa- 
ble or  legal  identification  with  either  of  the 
two  in  suit,  and  then  permitted  the  company 
to  contradict  that  record  by  parol  evidence. 
Hence  the  judgments  rendered  in  the  district 
court  and  common  pleas  must  be  reversed. 
[To  appear  in  40  Ohio  St.] 


♦  »♦ 


BUOWir  T.  HTBB8. 

Slander  —  AcmoNABLE  Words  —  MinoATiira  Cir- 

CUM8TAN0E8— EVIDBNCE. 

{Ohio  Supreme  Court  OommUsUm.    June  12,  1883.) 

An  action  of  slander  cannot  ba  maintained  for 
words  which  impute  a  crime,  where,  from  aU  that 
was  said  at  the  time  the  words  were  spoken,  it  ap- 
pears that  the  words  had  relation  to  a  transaction  that 
was  not  criminal,  and  that  they  mast  have  been  so 
understood  by  the  hearers. 

In  such  case  it  is  error  to  exclude  evidence  offered 
by  tlie  defendant  to  show  what  the  transaction  was  to 
which  tlie  words  related. 

Error  to  the  District  Court  of  Wayne 
County. 

The  action  in  the  common  pleas  was  slander. 
The  defendant  was  the  secretary  and  a^ent  of 
an  insurance  company.  The  plaintiff,  be- 
fore the  speaking  of  the  slanderous  words,  had 
been  the  agent  of  the  company,  and  had  been 
discharged  from  his  employment  as  such  agent 
for  an  alleged  dishonest  transaction  in  the 
business  of  the  company. 

The  defendant,  at  the  time  the  words  were 
spoken,  was  in  conversation  with  one  Curry, 
between  whom  and  the  insurance  company 
there  was  a  dispute  about  the  payment  of  the 


same  assessment  twice.  The  defendant  was  ex- 
plaining to  Curry  that  the  assessment  had  not 
oeefi'twice  paid.  Curry  then  stated  that  My- 
ers, the  plaintiff,  had  pointed  out  to  him  that 
the  assessment  had  been  paid  twice.  The 
defendant  answered,  ^'  Myers  told  you  that  ? 
Myers  is  a  thief,  and  ought  to  be  in  the  peni- 
tentiary long  ago."  Curry,  in  stating  what 
was  said  at  the  time,  says :  *'  In  connection 
with  this  talk  in  which  Brown  said  Myers 
was  a  thief,  he.  Brown,  also  explained  about 
a  transaction  of  Myers  at  Smithville,  about 
having  an  assessment  paid  after  a  fire,  and 
reporting  it  before  the  fire  to  hold  the  com- 
pany." Curry  further  testified  that  Brown, 
in  conversation,  spoke  of  a  printed  circular 
about  Mvers,  concerning  his  action  in  the 
Smithville  matter,  and  that  he  at  the  time 
knew  of  the  circular,  and  had  heard  of  the 
Smithville  transaction. 

The  bill  of  exceptions  contains  all  the  evi- 
dence. 

.A.  T.  Brewer  for  plaintiff  in  error. 

McClure  &  Smyser  for  defendant  in  error. 

McCauley,  J. 

The  question  in  the  case  is  whether  or-not 
the  plaintiff  should  have  had  a  verdict  upon 
the  evidence  offered.in  support  of  his  petition. 

It  is  very  doubtful  whether  an  action  can 
be  maintained  for  such  general  words  as  thief, 
unless  it  be  clearly  shown  that  it  was  in- 
tended to  impute  a  felony.  Townsend  on 
Slander  and  Libel,  210 ;  Folkard's  Starkie  on 
Slander,  75,  marginal  page.  Whether  a  crimi- 
nal charge  was  intended  would  appear  by  the 
matters  spoken  of  in  the  same  conversation. 
In  this  case  the  defendant  was  in  conversa- 
tion with  the  witness,  who  testified  to  the 
speaking  of  the  words,  about  an  assessment 
that  the  witness  claimed  had  been  paid  twice. 
The  witness  informed  the  defendant  that  My- 
ers told  him  the  assessment  had  been  paid 
twice.  In  reference  to  this  statement  of  the 
witness  the  defendant  spoke  the  slanderous 
words  of  the  plaintiff,  and  then  proceeded  to 
speak  of  the  Smithville  transaction.  The 
witness,  Curry,  says:  ^*In  connection  with 
this  talk  in  which  Brown  said  Myers  was  a 
thief,  he,  Brown,  also  explained  about  a  trans- 
action of  Myers'  at  Smitnville ;  about  having 
an  assessment  paid  after  a  fire  and  reporting 
it  before  the  fire  to  hold  the  company.^ 

The  witness  further  testifies  that  he  had 
heard  of  the  Smithville  transaction,  and  it 
appears  from  his  knowledge  of  it,  that  he 
must  have  known  that  it  was  not  a  criminal 
matter. 

It  is  very  clear  that  the  words  were  spoken 
of  the  plaintiff,  and  of  his  connection  with 
the  Smithville  matter,  and  that  the  words 
were  so  understood  by  the  hearers.  Where 
the  person  who  hears  the  slanderous  words. 
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knew  the  transaction  referred  to,  and  that  it 
was  not  a  larceny,  no  action  for  slander  can  be 
maintained.  Camiichael  v.  Shid,  21  Ind.  66; 
WiUiams  v.  Mines,  18  Conn.  473;  Folkard's 
Stark ie  on  Slander,  446. 

In  this  case  the  hearer  knew  the  trans- 
action referred  to,  and  knew  that  it  was  not  a 
larceny,  but  merely  a  fraudulent  transaction. 

The  charge  of  the  court  is  not  in  the  record, 
and  however  applicable  to  the  case  and  cor- 
rect it  may  have  been,  the  verdict  is  not  sup- 
ported by  sufficient  evidence.  It  is  for  the 
jury  to  determine  with  what  meaning  the 
words  were  spoken  and  understood ;  but  where 
the  words  with  all  that  was  said  in  the  same 
conversation  show  no  intention  to  impute  a 
crime,  but  a  total  absence  of  such  intention, 
the  plaintiff's  case  fails  in  its  proof  as  a  mat- 
ter of  law. 

The  defendant  offered  evidence  to  show 
what  the  Smithville  transaction  was.  This 
evidence  was  excluded  by  the  court.  While 
the  speaking  of  the  words  was  accompanied 
with  such  other  and  further  statement  as 
showed  no  intention  to  impute  a  crime,  and 
that  in  consequence  the  court  might  properly 
have  directed  a  verdict  for  the  defendant,  yet 
this  was  not  done,nor  was  the  court  asked  thus 
to  dispose  of  the  case ;  but  it  went  to  the  jury 
upon  the  evidence  and  charge  of  the  court, 
and  if  the  evidence  had  failed  to  prove  that 
the  words  were  spoken  with  an  innocent 
meaning,  then  it  became  proper  that  the 
jury  should  know  what  the  Smitn  ville  matter 
was,  to  which  the  words  referred,  in  order  to 
determine  with  what,  if  any,  malice  the 
words  were  spoken. 

Judgment  reversed. 

[To  appear  in  40  Ohio  State.] 


STATE  T.  SQiriBS 

City  Clbrk— Elbotbd — Term  of  Officb. 

{OMo  Supreme  Oourt.    Jnne  10,  1883.) 

1.  The  ofDce  of  clerk,  In  cities  of  the  second  class,  is 
held  by  election,  and  not  by  appointment,  within  the 
meaning  of  Section  1709  of  the  Kevised  Statutes. 

2.  The  term  of  office  of  such  clerk  is  two  years.. 

Qiuo  WarrafUo. 

The  case  is  stated  in  the  opinion  of  the 
court. 

A.  D.  HoUings worth,  Attorney-general,  for 
plaintiff. 

N.  G.  Johnson  for  defendant. 

Upson,  J. 

This  is  a  proceeding  in  quo  warrantOj  insti- 
tuted  by  the  attorney-general  against  Charles 
B.  Squire  for  the  purpose  of  ousting  him  from 
the  office  of  clerk  of  the  city  of  Defiance,  to 
which  office  it  is  claimed  that  Wyatt  T.  Mill 
is  legally  entitled.  It  is  admitted  that  Squire 
was  elected  to  that  office  by  the  city  council 
of  Defiance,  a  city  of  the  second  class)  on  the 


eleventh  day  of  April,  1882,  at  the  first  regu- 
lar meeting  of  the  council  after  the  second 
Monday  in  April  of  that  year,  that  he. duly 
qualified,  by  giving  the  bond  required  by  law, 
for  the  term  of  two  years,  that  he  then  en- 
tared  upon  the  duties  of  the  office,  and  that 
he  has  ever  since  performed  those  duties,  und 
acted  as  such  city  clerk. 

It  is  also  admitted  that  on  the  seventeenth 
day  of  April,  1883,  the  city  council  of  Defi- 
ance, at  its  first  regular  meeting  after  the 
second  Monday  of  April,  1883,  elected*a  prcBi- 
dent  and  president  pro  tempore,  and  then,  by 
direction  of  the  mayor  proceeded  to  the  elec- 
tion of  a  clerk,  which  resulted  in  the  choice  of 
Wyatt  T.  Hill  by  the  votes  of  four  mem- 
bers of  ther  council  and  the  mayor,  the  other 
members  of  thecouncil,  four  in  number,  being 
present,  but  refusing  to  vote. 

Hill  thereupon  qualified  for  the  term  of 
one  year,  by  giving  the  bond  required  by  law, 
and  now  claims  the  office  which  is  held  by 
Squire. 

In  his  answer  to  the  petition  filed  by  the 
attorney-general.  Squire,  as  his  first  defense, 
denies  that  Hill  has  been  elected  to  the  office 
of  clerk  of  the  city  of  Defiance,  or  has  any 
title  thereto ;  and,  as  his  second  defense,  f^tates 
his  own  election,  qualification  and  perform- 
ance of  the  duties  of  the  office,  and  insists 
that  he  was  elected  for  two  years  and  that 
his  term  of  office  will  not  expire  until  after 
the  organization  of  the  council  in  April,  1884. 
To  this  second  defense  a  demurrer  has  been 
filed  by  the  attorney-general. 

The  only  question  to  be  determined  in  this 
case  is,  whether  in  a  city  of  the  second  cla^s 
the  clerk  is  chosen  for  one  year,  or  two  years. 
Section  1709  of  the  Revised  Statutes,  provides 
that  **  officers  who  are  elected  shall  serve  two 
years,"  except  certain  specified  officers,  among 
whom  the  clerk  is  not  named,  and  that  *'  all 
officers  who  are  appointed  shall  serve  one 
vear,  except  as  otherwise   provided  in  this 

title." 

It  is  claimed  by  the  relator  that  the  clerk 
is  appointed  and  not  elected. 

THie  word  appointed,  as  used  in  stat- 
utes, generally  means  the  designation  of  a 
person  to  hold  an  office,  or  trust,  by  an  indi- 
vidual, or  limited  numoer  of  individuals,  to 
whom  the  power  of  selection  has  been  dele- 
gated. The  word  election  is  properly  applied 
to  the  choice  of  an  officer  by  tne  votes  of  those 
upon  whom  the  law  has  conferred  the  right 
of  electing  such  officer.  In  the  statute  under 
consideration  the  power  of  appointment  is 
usually  given  to  the  mayor,  with  the  advice 
and  consent  of  the  council,  out  in  no  instance 
is  the  selection  of  an  officer  by  the  council 
spoken  of  as  an  appointment.  The  choice  of 
an  officer  by  the  council  is  in  this  statute 
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called  an  election.  Section  1676  of  the  Revised 
Statutes,  which  relates  to  the  organization  of 
the  council  in  cities  of  the  second  class, 
provides  for  electing  the  clerk,  and  there  are 
similar  provisions  for  the  election  of  clerks 
in  cities  of  the  first  and  third  grades  of  the 
first. class.  In  the  case  of  The  State  ex  rd  v. 
Oreffrij  37  Ohio  St.  227,  which  was  a  proceed- 
ing in  quo  warranto  to  test  the  validity  of  the 
election  of  a  clerk  of  the  city  of  Zanesville,  it 
is  stated  in  the  opinion  of  the  court  that  '^  the 
statute  contemplates  an  efa^rfum,  and  that  each 
member  of  the  electing  body  shall  have  a 
vote  in  the  choice  of  any  officer,  and  in  case 
of  a  tie  vote,  that  the  mayor  shall  give  the 
casting  vote."  From  an  examination  of  the 
previous  legislation  upon  the  same  subject, 
as  well  as  the  difierent  provisions  of  the  Re- 
vised Statutes,  it  seems  clear  that  the  word 
elected  is  used  in  the  same  sense  wherever  it 
occurs  in  the  statute ;  that  the  office  of  clerk 
is  held  by  election,  and  not  b^  appointment, 
and  that  the  term  of  office  is  two  years,  as 
prescribed  by  section  1709.  The  only  reason 
suggested  for  giving  to  the  statute  a  different 
construction,  and  limiting  the  application  of 
the  word  election  in  section  1709  to  officers 
chosen  by  the  electors  of  the  city,  is  that  sec- 
tion 1676  also  provides  for  the  election  of  a 
president  and  president  pro  tempore  of  the 
council,  and  apparently  contemplates  the  an- 
nual election  ot  those  officers.  The  obvious 
answer  to  this  suggestion  is,  that  they  are 
not  among  the  officers  of  cities  of  the  second 
class  enumerated  in  section  1707,  and  that 
the  legislature  evidently  did  not  regard  an 
election  as  president  or  president  ^tto  tempore 
of  the  council  as  conferring  upon  the  mem- 
bers of  the  council  thus  elected  an  additional 
municipal  office. 

Demurrer  overruled,  and  judgment  for  de- 
fendant. 

[To  appear  in  89  Ohio  St.] 


Shis  Becigieng. 


BVPBXKX  OOmtT. 


Hon.  W.  W.  Joi 


Hon.  Omus  W.  MdLTAim 

Hon.  WlUlAM  H.  UfMII 


,  Cki^  Jmtim, 


Hov.  JoHM  W.  Okbt. 

How.  J<MI«  H.  DOTLB. 


OoburnXme,  Ohio,  June  10,  1S88. 

OXNEBAL  DOCKXT  DECISIOirs. 

No.  1282.  SUte  ex  rel.  E.  W.  Mitchell  t;.  Commls- 
slonen  of  Marion  County.    Mandamus. 

DOTZiS,  J. 

1.  Where  the  ooanty  oommiasioners  proceed,  under 
the  provkdons  of  title  VI,  chapter  1,  R.  S.,  to  adver- 
tise for  sealed  proposals  for  the  furnishing  of  labor 
and  materials  for  the  erection  of  a  court  house,  and 
the  bids  are  such  that  the  contract  must  be  let  for  the 
entire  Job,  it  is  their  duty  to  award  such  contract  to 
the  person  or  persons  offering  to  perform  the  same  at 


the  lowest  price,  and  give  sufficient  bond  to  the  aooeptr 
anoe  of  the  commissioners  for  the  fUthful  perform- 
ance thereof. 

2.  There  is  no  such  conflict  between  Sees.  794  and 
799  R.  8.  88  requires  the  rejection  of  either.  8ec.  794 
provides  for  letting  contracts,  in  certain  eases  snd 
under  certain  conditions,  to  separate  bidders  repre 
sentlng  different  trades,  in  respect  to  which,  the  pro- 
visions of  that  section  and  not  Sec  799  apply.  In  all 
other  cases  the  provisions  of  the  latter  section  ffovero. 

3.  Where  a  contract  is  to  be  let  for  the  entire  Job, 
because  the  aggregate  of  the  separate  bids  exceeds  the 
estimated  cost  of  the  improvement,  the  case  is  one 
not  provided  for  by  Sec.  794 ;  and  in  determining  who 
is  entitled  to  the  contract,  the  provisions  of  Sec.  799 
(which  is  identical  with  Sec.  10,  of  the  act  of  April  27, 
1809,  00  O.  L.  52),  as  construed  by  Boren  v.  Commis- 
sioners, 21  Ohio  St.  811,  are  applicable  and  governing. 

Peremptory  writ  allowed. 

12S8.  The  State  of  Ohio  on  the  relation  of  the  Attor- 
ney-General V.  Charles  B.  Squire.    Quo  Warranto. 

Upsoir,  J. 

1.  The  office  of  derk,  in  cities  of  the  second  dan,  is 
held  by  election,  and  not  Dy  appointment,  within  the 
meaning  of  Section  1709  of  the  hevised  Statutes. 

2.  The  term  of  office  of  such  derk  is  two  vears. 
Demurrer  overruled  and  Judgment  for  defendant. 

1210.  Andrew  J.  TuUis  v.  The  State  of  Ohio.  Krror 
to  the  Court  of  Common  Pleas  of  Hamilton  County. 

Okkt,  J. 

On  the  trial  of  one  ohargedCwith  crime,  a  person 
Jointly  indicted  with  him  wss  called  bv  the  State  and 
gave  evidence  tending  to  prove  the  guilt  of  the  defend- 
ant on  trial,  which  evidence  was  in  conflict  with  for- 
mer statements  of  the  witness:  HeU,  that  the  de- 
fendant may  show,  by  cross  examination  of  such 
witness,  that  he  had  been  offered  money  and  proper^ 
and  immunity  firom  punishment,  if  he  would  testify 
as  he  finally  testlfiea  onbehslfof  the  State,  the  fact 
that  the  offer  was  made  by  one  having  no  authority 
to  make  it  going  to  the  weight  and  not  the  compe- 
tency of  the  evidence. 

Judgment  reversed  and  .cause  remanded  for  a  new 
trial. 

277.  Black  v.  Codding.  Error  to  the  Distriot  Court 
of  Morrow  County.    &ttled  and  dismissed. 

4S1.  TVler  v.  Thornton  et  al.  Error  to  the  District 
Court  of  Washington  County.  The  order  heretofore 
made  dismissing  this  action  for  want  of  printed 
record,  Ac.,  is  herebv  vacated,  and  the  cause  u  rein- 
stated on  the  general  dod^et,  and  the  pri<^ting  Is  dis- 
pensed with. 

1243.  McHugh  v.  The  State.    Error  to  the  Court  of 
Common  Pleas  of  Hamilton  County.     Judgment  re 
versed  upon  the  ground  that  the  exclusion  of  the 
witness  liillus  was  error,  on  authority  of  Dixon  «. 
State,  decided  at  this  term.  MoUvaine,  J.,  dissented. 

MOTION  DOCKSr  DBCISIOlfS. 

No.  120.  David  Loudenback  v.  John  Foster  et  aL 
Motion  for  leave  to  file  a  petition  in  error  to  the  Dis- 
trict Court  of  Champaign  County. 

McIlvainb,  J. 

In  an  action  to  set  aside  a  conveyance  in  firand  o( 
creditors,  under  section  0844,  jrevised  statutes,  the 
court  found  that  pending  an  action  against  the  ven- 
dor,  a  brother  of  the  purchaser,  who  was  at  the  time 
insolvent,  which  was  Known  to  the  purdiaser,  in  con- 
sideration of  the  deed,  absolute  in  form,  the  pur- 
chaser agreed  to  pay  a  debt  secured  by  mortgage  on  the 
land,  release  a  debt  due  to  himself  also  secured  by  a 
mortgage  and  to  convey  to  the  vendor  a  tract  of  land 
of  the  value  of  $8,000.00,  -which  in  the  asgr^ate  was 
a  fkiU  consideration,  and  also  agreed  to  suflto  the 
vendor  to  remain  in  possession  until  he  could  sell  the 
land  and  out  of  the  proceeds  reimburse  himself,  and 
then  pay  to  the  vendor  the  balance,  if  any  remained; 
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that  the  plaintiff;  a  creditor  of  the  vendor,  was  there- 
by hindered  and  delayed  in  the  collection  of  his  debt, 
whereupon  the  court  held  the  conveyance  to  be  con- 
structively fraudulent,  set  the  same  aside  as  to  cred- 
itors, although  it  also  found  that  the  purchaser  bad 
no  actual  intent  to  defraud  the  creditors  of  the  vendor. 

No  notice  of  the  pendency  or  object  of  the  suit  had 
been  g^ven,  but  as  the  court  found  that  there  were  no 
other  creditors  of  the  vendor,  ordered  the  sale  of  the 
land,  and  that  out  of  the  proceeds  the  plaintiff  should 
be  paid  in  fUll. 

Htid: 

1.  There  was  no  error  in  the  decree  finding  fraud  in 
the  conveyance  and  setting  the  same  aside. 

2.  The  court  erred  in  onlering  a  sale  of  the  land 
and  directing  the  pavment  in  full  of  plaintiff's  daim. 

8.  After  finding  the  fraud,  the  court,  under  the 
statute,  should  have  caused  a  copy  of  its  finding  to  be 
certified  to  the  court  of  probate  for  the  settlement  of 
the  insolvent's  estate. 

Motion  granted.  Judgment  modified  as  above  in- 
dicated and  cause  remanded  to  probate  court. 

82.  Burbeck  et.  al.  v,  Spollin  et.  al.  Motion  to  fix 
amount  of  supersedeas  bond  in  No.  1264  on  the  Gen- 
eral Docket.  Motion  granted.  Undertaking  fixed  in 
the  sum  of  |200,  to  be  approved  by  the  derk  of  the 
I>i8trict  Ck>urt  of  Hamilton  County,  for  payment  of 
costs  in  case  the  Judgment  of  the  District  Ck>urt  is 
affirmed. 

130.  McCullough  V,  Tarr.  Motion  to  reinstate  cause 
No.  173  on  the  General  Docket.    Motion  granted. 

158.  Newtou  V.  Buchannan.  Motion  for  leave  to 
file  a  petition  in  error  to  the  District  Ck>urt  of  Greene 
Oounfy.    Motion  overruled. 

164.  Yeazie  v.  Haron.  Motion  to  advance  cause  No. 
1066,  General  Docket,  to  be  heard  with  No.  488,  same 
docket.    Motion  granted. 

165.  City  of  Bellaire  v.  Edmundson.  Motion  for 
leave  to  me  a  petition  in  error  to  the  District  Ck>urt  of 
Belmont  County.    Motion  overruled. 

166.  P.  C.  A  Rt  L.  R.  R.  Co.  v.  SnUth.  Motion  for 
leave  to  file  a  petition  in  error  to  the  District  Court  of 
Jeflbrson  County.    Motion  granted. 

167.  Continental  Life  Ins.  Co.  v.  Bonner  et.  al.  Mo- 
tion for  leave  to  file  a  petition  in  error  to  the  Superior 
Court  of  Cincinnati.    Motion  overruled. 

168.  Harshman  v.  Winters.  Motion  to  take  cause 
No.  1176,  on  the  General  Docket,  out  of  its  order. 
Motion  overruled  on  the  ffround  that  no  reason  is 
shown  for  taking  case  out  of  its  order. 

169.  Cross  V.  Scott  et.  al.  Motion  for  leave  to  file  a 
petition  in  error  to  the  District  Court  of  Cuyahoga 
Oounly.    Motion  granted. 

170.  Hannon  v.  Arnold  A  Co.  Motion  for  leave  to 
file  a  petition  in  error  to  the  District  Court  of  Greene 
County.    Motion  overruled. 

171.  National  life  Ins.  Co.  v.  Tnllidge.  Motion  for 
leave  to  file  a  petition  in  error  to  the  District  Court 
of  Hamilton  Cofuity.    Motion  overruled. 

178.  Lloyd  et.  al.  v.  Lloyd  et  al.  Motion  to  rain- 
state  cause  No.  177  on  the  General  Docket.  Mduon 
overruled. 

'  176.'  Hitehoook  v.  Inman.  Motion  for  leave  to  file 
a  petition  in  error  to  the  District  Court  of  Ashtabula 
County.  Motion  dismissed  because  no  record  or  plead- 
ings initheroourt  below  are  filed. 

176.  Bnigess  et  al.  v.  Daviason  et  al.  Motion  fbr 
leave  to  file  a  petition  in  error  to  the  District  Court  of 
Lawrence  County.    Motion  granted. 


177.  Valley  Railway  Co.  v,  Frantz.  Motion  for  leave 
to  file  a  petition  in  error  to  the  District  Court  of  Cuy- 
ahoga County.    Motion  granted. 

178.  Lincoln  &  Rei^,  trustees,  v.  Curtain  et  al. 
Motion  to  take  cause  No.  1067,  on  tne  General  Docket, 
out  of  its  order.    Motion  overruled. 

179.  The  State  v.  Commissioners  of  Hamilton 
County.    Motion  to  dissolve  the  injunction  heretofore 

S ranted  in  cause  No.  1232  on  the  General  Docket, 
lotion  overruled  on  the  ground  that  if  the  right  of 
way  is  secured  the  injunction  becomes  inoperative, 
the  same  having  been  granted  only  until  such  right 
of  way  is  secured. 

180.  Cincinnati  &  Eastern  Railway  Co.  v.  Hall. 
Motion  for  leave  to  file  a  petition  in  error  to  the  Dis- 
trict Court  of  Hamilton  County.    Motion  overruled. 

181.  Gilbert  Yanderpool  and  £.  £.  Jones,  ex-parte. 
Motion  for  writ  of  habeas  corpus.  Motion  overruled 
on  the  ground  that  application  should  be  nutde  to  the 
court  below. 


♦  > » 


SUPBSKB  OOVBT  C0KXI88I0V. 


Hon.  Mosia  M.  Ora.hobb,  Cld^  Jwig«. 
Judgm: 


HoM.  Oborob  K.  NA8B. 

HOM.   GHA.BLBS   D.   MaBTXH. 


Hon.  FAAWKuit  J.  Diokham. 
HoM.  John  McCaulby. 


Oblumlms,  Ohio,  June  19, 1883. 

OKNBBAI«  DOCKET  DB0ISION8. 

No.  400.  Gimperling,  Receiver  v.  Hanes.  Error  to 
the  District  Court  of  Greene  County. 

MoCaulbt,  J. 

An  action  cannot  be  maintained  upon  an  undertak- 
ing, fldven  under  section  112,  S.  A  C.  789,  for  an  ap- 
peal from  a  judgment  rendered  by  a  Justice  of  the 
peace,  where  the  appellant  and  the  appellee  both  fail 
to  file  a  transcript  of  the  Judgment  and  proceedings 
of  the  Justice,  within  the  time  providea  by  section 
116,  S.  A  S.  419. 

Judgment  of  the  district  court  affirmed. 

390.  James  B.  Gtorrell,  adm'r  of  E.  G.  Morgan  v. 
James  Kelsey.  Error  to  the  District  Court  of  Bel- 
mont County. 

DiCKMAN,  J. 

S.,  the  owner  and  holder  of  a  mortgage  lien  on  cer- 
tain real  estate,  became  the  purchaser  of  the  same 
when  sold  under  an  order  of  court.  On  July  17,  1878, 
the  sale  was  confirmed,  and  a  deed  ordered  ;  on  Au- 
gust 1, 1878, 8.  took  possession  of  the  premise^,  and 
the  deed  bearing  date  of  the  last  named  day,  was  de- 
livered to  him  August  2, 1878. 

M.,  a  creditor  of  S.,  recovered  a  Judgment  against 
him  at  the  Fall  term  of  court,  1877.  and  on  July  22 
1878,  an  execution  in  his  favor  on  his  said  Judgment 
was  levied  on  said  premises. 

K.,  another  creditor  of  8.,  recovered  >  Judgment 
against  him  on  July  17, 1878,  and  on  August  14, 1878 
an  execution  In  his  favor  on  his  said  Judgment  was 
levied  on  said  premises. 

Held :  That  8.,  neither  being  in  possession  of  said 

E remises,  nor  a  deed  thereof  having  been  delivered  to 
im  at  the  time  of  the  levy  of  said  execution  in  favor 
of  M.,  said  K.,  by  virtue  of  the  levy  of  saiid  execution 
in  his  favor,  acquired  a  lien  prior  to  that  of  M.  on 
said  premises,  and  should  be  nrst  paid  out  of  the  pro- 
ceeds of  the  sale  of  the  same. 
Judgment  of  the  district  court  affirmed. 

208.  The  C.  C.  C.  A  I.  Railroad  Company  v.  Eli 
Scudder.    Error  to  the  District  Court  of  Bmler  County. 

Nash,  J. 

It  was  the  duty  of  the  Railroad  Company,  under  the 
act  of  April  18, 1874  (71  O.  L.  85},  and  under  a  contract 
with  8.,  to  Jteep  the  fences  enclosing  its  railroad,  ran- 
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ning  through  the  lands  of  8.  in  repair,  so  that  they 
would  turn  stock;  The  fenoe  was  out  oi  repair  and 
the  Railroad  Company  liad  reasonable  opportunity  to 
know  of  these  derocts.  They  were  also  known  to  S. 
With  this  knowledge  8.  continued  to  pasture  his  hogs 
in  the  adjoining  wSid,  from  which  some  of  them  es- 
caped by  means  of  tne  defects  and  went  upon  the 
track  of  the  Railroad  Oompany  and  were  there  killed 
bv  passing  trains  without  negligence  upon  the  part 
of  tKe  Oompany  in  the  running  of  its  locmotives  and 
cars. 

Heid  that  8.  was  not  guilty  of  contributory  negli- 
gence. 

Judgment  reversed. 

874.  Eliia  J.  Wolf,  adm'rz  v.  Andrew  Wall.  Error 
to  the  District  Oourt  of  Guernsey  Ck>unty. 

Bt  thb  Doubt. 

1.  At  common  law  an  action  for  an  injury  to  the 
person  caused  by  the  want  of  skill  or  negligence  of  a 
surgeon  although  bssed  on  contract,  did  not 
survive  the  death  of  either  party.  Vetiner  v.  OUnuim. 
48 N.  H.  41§;  Jenkins  v.  ^erOih,  68  N.  H.  638 :  SmUh 
V.  Seerman,  4  Gush.  412 ;  Zabriatie  v.  JSmUh,  18  N.  Y. 
822;  Wade  v.  KaibJIeUch,  68  N.  T.  282;  Stet>binsy. 
IHUmer,  1  Pick.  70 ;  LatHmore  v.  Simmone,  18  8.  A  R. 
183 ;  Long  v.  Marriaon^  14  Ind.  606 ;  WheaUy  v.  Lane^ 
1  Saund.  216 :  Cowp.  876 ;  C^mberlain  v.  TFOson,  2  M. 
A  8.  416. 

2.  **  An  injury  to  personal  estate  ".under  section  386, 
CAvU  Code  (8.  k  C.  8tat.  p.  1068),  Is  damage  done  to 
some  specific  property  of  which  the  person  Ib  the 
owner.  It  is  not  damage  arising  inddentaUy  or  col- 
laterally. 

Judgment  af&rmed. 

287.  The  Home  Life  Insurance  Co.  v.  8chmidt  guar- 
dian dbo.  Error  to  the  District  Court  of  Hamilton 
County. 

Bt  thb  Coubt. 

8.  sued  the  Ins.  Co.  upon  a  poliqy  on  the  life  of  A. 
The  answer  averred  suicide,  which  the  replv  denied. 
At  trials  the  Company  offered  in  evidence  the  testi- 
mony taken  bv  the  coroner  at  the  inquest ;  the  court 
rejected  it.  The  Company  put  in  evidence  the  proofs 
of  death  submitted  to  it  prior  to  suit  by  the  plaintiff. 
On  forms  supplied  by  the  Conipany  which  required  the 
physician  wno  attended  the  deceased  to  answer  ques- 
tions prepared  by  the  Company,  and  required  the  claim- 
ant to  furnish  said  answers  to  the  insurer,  the  physician 
made  statements,  based  entirely  upon  hearsay,  which 
were  readily  separable  f^om  liis  other  statements. 
The  court  instructed  the  Jury  that  said  hearsay  state- 
ments could  not  be  considered  by  them. 

HeLd  :    Both  rulings  of  the  court  were  right. 

Judgment  affirmed. 

192.  Tracy  and  Baker,  executors,  <fcc.,  v.  Baum  et  al. 
Error  to  Cuyahoga  County,  reserved  in  the  Districc 
Court. 

Bt  the  Coubt. 

The  Judgment  of  the  common  pleas  is  reversed 
and  cauie  remanded  for  a  decree  construing  the  will 
88  follo"^ :  So  much  of  the  property  set  apart  for  the 
legacies  in  ^item  first"  as  is  not  required  to  pay  the 
1500  annuities  to  Jennie  Genie  and  Jennie  Nott  con- 
stitutes fund  No.  one ;  so  much  of  .the  Camp  notes  as 
is  not  required  to  pay  off  tiie  $2,000  note  held  by  John 
E.  Lyon  \&  fund  No.  two.  Ttie  remainder  of  the 
estate,  excluding  paintings,  pictures  and  librarv,  is 
the  "general  estate."  The  expenses  of  the  adminis- 
tration, and  the  debts  other  than  said  92,000  note 
should  be  paid  by  first  using  said  "general  estate," 
and  th^  by  pro  rata  contributions  m>m  fands  one 
and  two.  The  9500  annuUies  and  pictures,  paintings 
and  libmry  do  not  contribute  unless  in  the  last  resort. 
If  either  fund  has  been  drawn  upon  for  more  than  its 
pro  rata  share,  it  should  be  reimbursed  from  the 
other.  The  9^00  annuities  should  be  paid  in  full ;  all 
other  legacies  in  "item  first"  are  payable  pro  rata  out 


of  f^i^d  No.  one.  As  soon  as  the  92,000  note  shall 
have  been  Ailly  paid  begin  to  nay  to  John  E.  Lvon 
his  five  years'  interest,  lind  when  said  intersst  has 
been,  paid  pay  tp  Yassar  College  the  remainder  of 
fund  NO.  two. 

94.  Alfred  Burtenshaw  v.  Hope  Furnace  Co.  Error 
to  the  District  Court  of  Vinton  County.  Judgment 
aflirmed  without  penalty  or  ftirther  report. 

211.  Cnmmings  A  Couch  et  al.  v.  Wenner.  Error  to 
the  District  Court  of  Carroll  County.  Judgment  af- 
firmed without  penalty  or  further  report. 

225.  Flannagan  v.  BCason.  Error  to  the  District 
Court  of  Perry  County.  Judgmient  reversed.  Bell  v. 
McConnell,  87  Ohio  8t.  S96,  followed  and  approved. 
No  further  report. 

822.  dark  v.  Roberts.  Error  to  the  District  Oourt  of 
Ashtabula  Oounty.  Judgment  affirmed  without  pen- 
alty or  further  ^port. 

868.  Uicks  V.  Wright  et  al.  Error  to  the  District 
Court  of  Qreene  County.  Judgment  affirmed  without 
penalty  or  farther  report. 

878.  Layer  v.  Andrews.  Error  to  the  District  Couii 
of  Morrow  County.  Dismissed  for  want  of  prepara- 
tion. 

884.  8chult8  V.  The  Home  Life  Ins.  Co.  Error  to^the 
District  Court  of  Hamilton  County.  Dismissed  for 
want  of  preparation. 

886.  Finkbone  t^.  Froebe.  Error  to  the  District  Court 
of  Darke  County.  Dismiased  for  want  of  preparation. 

804.  Penniston  v.  Union  Central  Life  Ins.  Co. 
Error  to  the  District  Court  of  Hamilton  County. 
Dismissed  for  want  of  preparation. 

806.  Roberts  v.  Gault.  Error  to  the  District  Court 
of  Ashland  County.  Dismissed  for  want  of  prepara- 
tion. 

806.  Gorlach  v.  Redinger.  Error  to  the  District 
Court  of  8cioto  County.  Dismissed  for  want  of  prep- 
aration. 

684.  Underwood  v,  Andrews.  Error  to  the  District 
Court  of  Morrow  County.  Dismissed  for  want  of 
preparation. 

BECOBD  OF  HEW  0A8B8  FILBD  IIT  THl  OFFICB  OF 
THB  CUSK  OF  THE  SITPSSICB  bOlTBT. 

No.  1287.  8ouder  &  Bright  v.  Susan  Powers  et  sL 
Error  to  the  District  Court  of  8cioto  County.  A.  T. 
Halcomb  for  plaintiff;  Dan.  J.  Ryan  for  defendants. 

1296.  William  Carig  v.  The  8tate  of  Ohio.  Error  to 
the  Court  of  Common  Pleas  of  Athens  COuntv.  Qros- 
venor  A  Jones  for  plaintiff ;  Emmett  Tompkins  for 
defendant. 

1299.  Ohio  ex  rel.  Lewis  Weitzel  v.  Manning  F. 
Force  et  al.  Mandamus.  E.  O.  Hewitt  for  plaintiff ; 
J.  M.  Dawson  for  defendants. 

1300.  Ddmond  8.  Dye  v.  Lucy  6av.  Error  to  the 
District  Court  of  Preble  County.  Havnes  A  Broad- 
well  for  plaintiff;  Foss  A  Fisher  for  oefeuduit. 

1301.  8.  H.  Bates  v.  The  People*s  Savings  and  Loan 
Association  et  al.  Error  to  the  District  C^urt  of  Cuy- 
ahoga County.  W.  C.  Rogers  for  plaintiff;  Robinson 
A  White  for  defendants. 

1302.  Robert  Rhoades  et  al.  v,  John  B.  Mooney, 
assignee.  Error  to  the  District  Court  of  Cuyahoga 
County.  Franci3  J.  Wing  for  plaintiflb;  Arnold 
Qreen  for  defendant. 
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ColumbuSj  0.,  June  SO^  188S. 

To-day,  Saturday,  June  thirtieth,  the  su- 
preme court  and  supreme  court  commission, 
completed  their  summer's  work,  and  adjourned 
until  Tuesday,  September  eighteenth.  The 
court  and  commission  have  been  working 
hard  for  some  time  past,  and  this  is  a  welcome 
rest  to  their  over-worked  minds  and  bodies. 


#  • » 


The  supreme  court  passed  upon  the  Scott 
Law  last  Tuesday,  holding  it  constitutional. 
We  publish  the  syllabi  this  week  and  will 
publish  the  full  text  of  the  decision  next 
week.  The  opinion  of  the  majority  of  the 
court  is  written  and  handed  down,  but  Judge 
Okey  is  preparing  a  dissenting  opinion  which 
we  desire  to  publish  with  that  of  the  majority. 


^  •  ♦ 


Ws  call  attention  to  the  case  of  C.  C.  C.  & 
I.  Ry.  Co.  V.  Scudder,  reported  last  week,  to 
say  that  the  judgment  of  the  lower  court — the 
District  Court  of  Hamilton  County — was  af- 
firmed and  not  reversed  as  appears  in  the  report. 
The  mistake  was  not  a  printer's  error — it  was 
of  the  gentleman  who  reported  the  case  and 
wrote  the  word  affirmed,  as  follows:  r-e- 
v-e-r-s-e-d. 


♦  ♦ » 


The  Democratic  Convention  on  the  21st,  as 
is  now  known  to  all  our  readers,  placed  in 
nomination  for  governor,  Hon.  George  Hoad- 
ley,  of  Cincinnati ;  forjudges  of  the  supreme 
court,  Hon.  M.  D.  Follett,  of  Marietta,  and 
Hon.  SelwynOwen  of  Williams  county;  for 
attorney-general,  Hon.  James  Lawrence  of 
Cuyahoga. 

Nothing  which  can  be  said  by  the  Law 
Journal  can  add  to  the  well  deserved  esteem 
in  which  all  these  gentlemen  are  held,  or  em- 
phasize their  abundant  fitness  for  the  offices 
for  which  they  are  respectively  named.  We 
have  not  the  honor  of  a  personal  acquaintance 
with  Judge  Owen,  as  we  have  with  the  others, 
but  the  attorneys  of  the  north  western  portion 
of  the  state  speak  of  his  abilities  in  the  high- 
est terms.  So  far  as  the  offices  above  named 
go,  the  people  of  Ohio  are  sure  of  able  and 
efficient  incumbents  regardless  of  the  coming 


election.    For  this  a  general  congratulation  is 

in  order. 

Apropos  of  the  foregoing  we  have  received 

the  following  from  a  lawyer  in  Cleveland 

whose  name  is  so  well  known  that  were  we  at 

liberty  to  give  it,  would  make  Mr.  Lawrence 

and  his  friends  feel  very  proud : 

Cleveland,  0.,  June  25, 1883. 
J.  H.  Bowman,  Esq. 

My  Dear  Sir:  Permit  me,  without  his 
knowledge,  to  say  a  word  to  you  relative  to 
the  democratic  candidate  for  attorney-general. 

I  have  known  Mr.  Lawrence  intimately 
some  six  years  past.  He  is  a  modest,  unas- 
suming gentleman,  with  an  exalted  sense  of 
honor,  and  possessed  of  an  extraordinary  fund 
of  good  sense.  He  is  indeed  an  exceptionally 
briffht  young  man.  As  a  lawyer  he  is  well 
reaa  and  experienced,  and  as  a  counsellor,  in 
my  opinion,  he  has  no  superior,  for  his  age,  in 
the  state  of  Ohio.  I  believe,  wnen  elected,  he 
will  discharge  the  duties  of  that  high  office 
with  marked  ability  and  to  the  great  satisfac- 
tion of  all  the  people. 

If  Mr.  Lawrence  lives,  I  predict  for  him,  in 
time,  the  highest  honors  oi  the  state. 

Truly  Your  Friend,  R. 


^  • » 


88  0.  8.  BKPOBT. 

We  are  assured  by  the  reporter  that  the  last 
of  the  revised  proof  sheets  is  at  last  in  the 
hands  of  the  printer  and  the  volume  may  be 
expected  about  August  1st.  We  make  the 
statement  in  answer  to  various  queries.  We 
were  assured  by  the  representative  of  the 
state  printer  nearly  three  months  ago  that 
the  volume  would  be  ready  in  three  weeks 
from  that  time.  We  see  now  that  we  were 
misinformed. 

JlPbieleg  Sviginsil  aqd  Selecbed. 

HIOSAHOB. 

The  term  nuisance  is  well  understood,  and 
means,  literlly,  annoyance — is  anything  that 
worketh  hurt,  inconvenience  or  damage  to 
another  (3  Blk.  Com.  215 ;  Coke  v.  Birgef  9 
Ga.  426 ;  Norcross  v.  ThornSy  51  Me.  503 ;  Bur- 
diU  V.  Swensofiy  17  Tex.  489.) 

A  nuisance  usually  arises  from  pur3uing  a 
particular  trade  in  a  populous  neighborhood, 
from  acts  of  public  indecency,  keeping  a  dis- 
orderly house,  a  house  of  ill-fame,  a  gaming 
house,  a  livery  stable,  or  the  like,  (MiUer  v. 
Burchf  32  Tex.  208.)  whatever  inconveniences 
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or  annoys  or  harms  those  who  come  in  con- 
tact with  it,  no  matter  how  innocent  and  law- 
ful in  itsetf,  is  a  nuisance.  (^Hackney  v.  StcUej 
8  Ind.  494.) 

The  courts  will  not  restrain  all  nuisances 
by  injunction.  Only  such  injury  as  from  its 
nature  is  not  susceptible,  of  being  adequately 
compensated  by  damages  at  law,  or  such  as 
from  its  continuance  or  permanent  mischief 
must  occasion  a  constantly  recurring  griev- 
ance which  cannot  be  otherwise  prevented 
than  by  injunction.  (2  Story's  Eq.  Jur.  204 
Sec.  925;  Auomey-Oeneral  v.  Nichol,  16  Ves. 
341.)  Annoyances  without  damage  are  not 
ground  for  injunction  (Jthodesy.  Dunbar^  7  Am. 
L.  Reg.  (N.  S.)  402).  If  the  injury  be  doubtful 
or  contingent,  equity  will  not  interfere  (^Rhodes 
V.  Dunbar,  7  P.  F.  Smith,  113;  Haukenstin^a 
App,y  70  Pa.  St.  102.)  for  the  courts  take  care 
that  lawful  and  useful  business  shall  not  be 
put  a  stop  to  on  account  of  any  trifling  or  im- 
aginary annoyance,  such  as  may  offend  the 
taste  or  disturb  the  nerves  of  a  fastidious  or 
over  refined  person.  But,  on  the  other  hand, 
it  does  not  allow  any  one,  whatever  his  cir- 
cumstances or  condition  may  be,  to  be  driven 
from  his  home,  or  to  be  compelled  to  live  in 
it  in  positive  discomfort,  although  caused  by 
a  lawful  and  useful  business,  carried  on  in 
his  vicijiity  (iZoM  v.  ButUr,  19  N.  J.  Eq.  294). 

From  the  very  nature  of  the  injury  a  nui- 
sance is  a  matter  controlled  to  a  large  extent 
by  the  environment.  There  are  certain  con- 
ditions— that  is  with  a  certain  environment — 
when  a  gas  house  (Oorhort  v.  TTie  Auburn  0. 
L  Co.,  22  Barb.  797,  813)  a  hogstye  (Aldrey  v. 
BenJUm,b  Coke  102),  a  limekiln  (2  Roll.  141; 
Mod.  2452,  Block.  151),  a  pottery  kiln  {Bo9B  v. 
Bvaer,19  N.  J.  Eq.  294 ;  Bamford  v.  Tumley,  3 
Bert  &  Smith  81),  a  brick  kiln  (  Walter  v.  Setfe^ 
4  DeO.  &  S.  318),  a  dye  house  (2  Roll.  141 ; 
Palm.  536;  Hutt.  136),  a  brew  house  (Cor.  Ca. 
570 ;  R.  Pol.  130),  a  smith's  forge  (Lut.  70), 
a  blacksmith  or  carriage  shop  (Whiting  v. 
Bartholomew,  21  Com.  213),  a  stable  (Cokey. 
Bergen,  2  Ga.  425),  a  livery  stable  (Hastings  v. 
Aiken,  1  Gray  163 ;  BurdiU  v.  Sweason,  17  Tex. 
489),  a  tannery  (17  Barb.  654;  2  Roll.  141), 
a  varnish  shop  (Rex  v.  NeU,  2  C.  &  P.  488),  a 
soap  factory,  noise,  (Hobman  v.  ^Boiling  Spring 
Co.,  1  McCarter  343 ;  Fish  v.  Dodge,  4  i>enio 


311 ;  Hegienbotham  v.  Eastern  etc,  Gb.^  8  C.  B. 
337),  a  disorderly  house  (Haekey  v.  State,  8  Ind. 
494),  a  disagreeable  smoke  (Aow  v.  Butfar,  19 
N.  J.  Eq.  294)  soot  (Simpwn  v.  Savage,  1 C.  B.,N. 
S.  249;  Bomford  v  Tumey,  3.  Bert  A  S.  81; 
Sampson  v.  Smith,  8  Sim.  272),  noxious  gases 
or  vapors  (T^ng  v.  St.  HelenA^s  Smdtering  Co., 

4  Bert  &  S.,  Q.  B.  116),  an  over  crowded  tene 
ment  house  (Meeker  v.  Van  Renettaer,  15  Wend. 
397  )  blowing  off  steam  (Ul  Bapt.  CA.  v.  Sehem- 
tody  etc  Ry,  5  Barb.  79),  steam  attachments  to 
an  old  mill  (McKean  v.  See,  4  Robt.  449),  shntr 
ting  up  a  highway  (Allen  v.  Lyon^  2  Root 
[Conn.]  213),  obstructing  a  street  (Columbus  v. 
Jacques,  30  6a.  506 ;  Oerrish  v.  Brown,  51  Me. 
256;  Morton  v,  Moore,  15  Gray  573;  State  y. 
Spainbaur,  2  Dey.  &  B.  L.  547),  or  collecting 
a  Crowd  in  the  street  (Barker  v.  OommonweaUh^ 
7  Harris,  412 ;  fhirbank  v.  Kerr.  70  Pa.  St.  86), 
is  a  nuisance.  There  are  some  things  which  are 
regarded  as  nuisances  per  se  whenever  main- 
tained within  the  vicinity  of  residences ;  such 
as  a  smelting  house  (Peck  v.  Elder,  3  Sandf.  126 ; 
2  Roll.  89)  or  tallow  candlery  (Cor.  Ca.  570) 
and  a  slaughter  house  (CatUne  v.  Valentine,  9 
Paige  575  ;  Brady  v.  Weeks,  3  Barb.  157). 

A  slaughter  house  in  a  city  is  presump- 
tively a  nuisance.  It  may  be  possible  tocarry 
on  the  business  of  slaughtering  to  a  very  ^m- 
ited  extent  in  such  a  manner  as  not  to  create 
a  nuisance,  but  it  is  not  only  improbable  but 
actually  impossible  that  a  general  slaugh- 
tering business  be  carried  on  in  the  neigh- 
b6rhood  of  dwellings  in  such  a  manner  as  not 
to  be  a  common  nuisance  (OatUn  v.  VaUeniine, 
9  Paige  575 ;  Burnt  Island  W.  F.  Oo.  v.  Trotter, 

5  W.  &  S.  Pari.  Rep.  64,  9  Sminton  et  al  r. 
Pedie,  15  Shaw  &  D.  Sess.  Ca.  774) ;  and  a 
court  will  restrain  the  erection  of  a  building 
to  be  used  for  that  purpose  in  a  populous 
neighborhood.  An  answer  under  oath  that 
the  house  as  to  be  conducted  will  not  be  a 
nuisance  will  not  avail  defense  (CatUn  v.  Val- 
enUne,  9  Paige,  475;  Brady  v.  Weeks,  8  Barb. 
157;  Clei>elandetaLv.OitisensO.L.Cb.20JH.J. 
Eq.  201),  because  this  is  a  mere  matter  of 
opinion. 

Where  a  slaughter  house  has  been  erected 
on  the  outskirts  of  the  city,  and  it*  is  after- 
wards built  up  arotind  such  slaughter  houae 
with  dwelling  houses,  such  slaughter  houaa 
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will  become  a /)mia/(u;M  nuisance  and  subject 
to  restraint  by  injunction  (cases  cited  above) ; 
for  ''all  trades  which  render  the  enjoyment  of 
life  and  property  unpomfortable,  must  recede 
with  the  advancement  of  population  and  be 
conducted  in  the  outskirts  of  the  city  or  in 
the  country"  (flbward  V.  i«,  3  Sandf.  281; 
Brady  v.  Weeks  8  Barb.  163 ;  Fertiliser  Co.  v. 
Hyde  Park,  97.  U.  S.  659), on  the  broad  principle 
of  the  law  that  every  man  must  so  use  his 
own  pro[>erty  as  not  to  interfere  with  the 
rights  of  his  neighbors. 

Where  a  man  erects  a  nuisance  on  his  own 
premises,  and  kfter  recovery  for  such  erec- 
tion he  leases  the  premises  to  another,  he  is 
still  liable  in  a  suit  in  damages  for  its  contin- 
uance (RasweU  v,  Prior,  2  Salk.  460;  TerhernUl 
V.  Stamp,  1  Id  15;  Panlam  v.  Islam,  Id  19 ; 
Orady  v.  Waisnery  46  Ala.  381;  Chatham  v.  * 
Hampson,  4  T.  R.  820 ;  16  Wend.  526 :  Brady  v. 
Weeks,  3  Barb.  167)  ;  and  it  has  been  held  that 
where  he  sells  the  premises  and  conveys  by 
warrantee  deed,  he  is  still  liable  (Plumer  v. 
Harper,  3  N.  H.  88;  Waggoner  v.  Jermaine,  8 
Dennie  310)  ;  for  when  the  owner  is  liable  in 
the  first  instance  he  cannot  relieve  himself  by 
giving  up  his  possession  and  control  to  an- 
other (Eastman  v.  Anaskeag,  44  N.  H.  163;  Car 
hia  V.  Eastman,  18  Minn.  824). 

Every , continuance  of  a  nuisance  is  a  fresh 
nuisance  (Brady  v.  Weeks^  8  Barb.  167 ;  West- 
baum  V.  Mordant,  Cor.  Elis.  181 ;  1  Leonard 
103 ;  PenrvddocVs  case,  6  Coke  101  ;  8  Bl.  Com. 
220 ;  Staple  v.  Spring,  10  Mass.  74 ;  Alexander  v. 
Kerr,  2  Rowle  83) ;  and  all  who  continue  it 
will- be  liable  therefor  (King  v.  Pedley,  1  A.  & 
E.  822 ;  Anderson  v.  Dickey,  26  How.  Pr.  105 ; 
People  v.  Erwin,  4  Denio  129 ;  Isaine  v.  Wood, 
51  N.  Y.  224).  The  lessee  of  the  erector  is 
liable  for  c6ntinuance  of  a  nuisance  already 
in  existence  (Brent  v.  Haddon,  Cor.  Jac.  666 ; 
Roswdl  V.  Prior,  Ray  713;  PenruddocVs  case, 
6  Coke  101 ;  Staple  v.  i^fi^,  10  Mass.  79 ;  Air 
exanderv,  Kerr,  2  Rawle  88). 

For  a  lessee  is  responsible  with  the  lessor  for 
the  nuisance  (Brown  v.  Cayuga  &  8.  Ry,  Co,, 
12  N.  Y.  486;  Blwnt  v.  Aiken,  16  Wend.  522; 
Davenport  v.  Ruckman,  10  Basw.  20;  Irvine  v. 
Wood,  51  N.  Y.  224).  But  to  render  liable  a 
subsequent  purchaser  or  lessee  of  land  upon 
which  a  nuidance  has  been  erected,  notice  of 


the  existence  of  such  nuisance  must  be  giveir 
him  (PenruddocVs  case.  5  Coke  101;  Brent 
V.  Haddon,  Co.  Rep.  666 ;  Winsmore  v.  Green- 
back, Willis,  483;  McDonough  v.  Oilman,  3 
Allen  264;  Johnscm  v.  Lewis,  18  Conn.  303; 
Dodge  v.  &acy,  39  Vt.  560;  PiUsbvry  v.  Moore, 
44  Me.  164;  Plumer  v.  Harper,  3  N.  H.  88; 
Woodman  v.  Tufts,  9  Id.  88 ;  Carleton  v.  RediTig- 
ton,  21  /(i.  .291;  311;  Easeman  v.  Amaskeag 
Manf.  Co.,  44  Id.  143 ;  Pierson  v.  Olean,  2  Green 
(N.  J.)  36 ;  Conhocton  Stone  Road  v.  B.  N.  Y.  & 
E.  Ry.;  61  N.  Y.  673).  And  a  subsequent 
purchaser  of  property  affected  by  a  nuisance 
will  have  a  remedy  for  the  injury  sustained 
by  such  continuance  (Brady  v.  WeeJcs,  3  Barb. 
157;  Blunt  v  Akins,  15  Wend.  626;  cases  cited 
above). 

It  has  been  held  in  a  number  of  cases  that 
it  is  not  necessary,  to  constitute' a  nuisance, 
that  the  matter  complained  of  should  affect 
the  health  or  do  injury  to  the  material 
property.  It  is  sufficient  if  it  is  an  incon- 
venience materially  interfering  with  the 
ordinary  comfort,  physically,  of  human  ex- 
istence (Ross  V.  Butler,  19  N.  J.  Eq.  294—9 ; 
Oroker  v.  Birge,  9  Ga.  426).  Anything  offen- 
sive to  the  sight,  smell,  or  hearing  (Catlin  v. 
Valentine,  9  Paige  675 ;  Rex  v.  Neil,  2  Carr.  & 
Payne  485;  Rex  v.  White,  1  Burr.  337; 
Howard  v.  Lee,  3  Sandf.  281 ;  Brady  v.  Weeks, 
3  Barb.  157 ;  Oroker  v.  Birge,  9  Ga.  426 ;  Bur- 
ditt  V.  Swenson,  17  Tex.  489)  or  indecent  expos- 
ure (Hackney  v.  State,  8  Ind.  494)  is  a  nuisance. 
Smoke,  noise  or  bad  odors  may  be  a  public  nui- 
sance (Ross  V  Butler,  19  N.  J.  Eq.  294 ;  Cleveland 
V.  Ciiizent^  0.  L.  Co.,  20  Id.  201 ;  Meigs  v.  Lister, 
23  Id.  199;  Rex  v.  White,  1  Burr.  337;  Rex 
V.  NeU,  2  C.  &  P.  488;  Simpson  v. 
Savage,  1  C.  B.,  N.  S.  347 ;  Bamford  v.  Tumley, 
3  B.  &  S.  81 ;  Sampson  v.  Smith,  8  Sim.  272; 
Davidson  et  cU.  v.  I^m,  1  Stockt.  189 ;  Wal- 
coU  V.  Wdiek,  8  Id.  207 ;  HolsTnan  v.  BoUing 
Spring  Co.,  1  McCarter  343 ;  Crump  v.  Lambert, 

3  Eq.  Cas.  [E. .  L.   R.]  409 ;    Fish  v..  Dodge, 

4  Denio.  811 ;  Wesson  v.  Wcuttibum  Iron  Co., 
13  Allen  96 ;  Barnes  v.  Hathom^  7  Am.  L.  Reg., 
N.  S.  81).  It  is  said  in  Cleveland  v.  Citizens  0. 
L.  Co.,  supra.,  that  unpleasant  odors,  from  the 
very  constitution  of  our  nature,  render  us  un- 
comfortable, and  when  continued  or  repeated, 
make  life  miserable.    '^  To  live  comfortably 
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is  the  chief  and  most  reasonable  object  of 
men  in  acquiring  property  as  the  means  of 
attaining  it,  and  any  interference  with  our 
neighbor  in  the  comfortable  enjoyment  of  life, 
is  a  wrong  which  the  law  will  redress."  These 
discomforts  must  be  physical,  not  such  as  de- 
pend upon  taste  or  imagination.  But  what- 
ever is  pflfensive,  physically,  to  the  senses, 
and  by  such  oflfensiveness  make  life  uncom- 
fortable, is  a  nuisance,  and  it  is  not  the  less 
so  because  there  may  be  persons  whose  habits 
and  occupations  have  brought  them  to  endure 
the  same  annoyances  without  discomforts. 
Other  persons  or  classes  of  persens  whose  sen- 
ses have  not  become  so  hardened,  and  who,  by 
their  education  and  habits  of  life,  retain  the 
sensitiveness  of  their  natural  organization, 
are  entitled  to  enjoy  life  in  comfort  as  they 
are  constituted.  The  law  knows  no  distinc- 
tion of  classes,  and  will  protect  any  citizen 
or  class  of  citizens,  from  wrongs  and  agriev- 
ances  that  might  perhaps,  be  borne  by  others, 
without  suffering  or  much  inconvenience." 

The  right  to  pure  air  is  held  to  be  a  natural 
incident  to  the  enjoyment  of  land,  and  the 
exercise  of  any  noxious  trade  whereby  the 
comfortable  enjoyment  of  property  in  its 
vicinity  is  diminished  will  be  restrained  (St 
Hden  8.  M.  co.  v.  Tiffing,  11  H.  L.  Cas.  649; 
Waliers  Stf/e4Eng.  L.  Eq.  20;'  Woodyeat  v. 
Schaffer  [Md.],  2  O.  L.  J.  425 :  Wood  on  Nui- 
sance sec.  791.) 

The  state  has  tto  right  to  regulate  the  mode 
of  enjoying  and  using  property  Thcrpe  w.Rvi- 
lamd  &  B.  Ry.  co.  27  Vt.  149 ;  RvpUy  v.  fltete,  4 
Ind.  264 ;  The  Slaughier  H<m8e  Coms,  16  Wall. 
36  ^  Mg ;  The  Lieens  cases,  6  How  [U.  S.]  604 
eteeq.;  Rex.  v.  White,  2  Car  &  P.  486)  and  this 
right  may,  in  somQ  cases,  he  exercised  by  the 
state  in  such  a  manner  as  to 'practically  pro- 
hibit the  use  of  the  property  for  any  purpose 
beneficial  to  the  owner  (OoaU  y.  Mayor  of.  N. 
y.,  7  Cow.  685 ;  State  v.  FrankUn  Fcdla  Co ;  49 
N.  Y.  260) ;  and  this  will  not  amount  to  a 
public  taking  of  private  property  within  the 
meaning  and  prohibition  of  the  statute  {The 
Slaughter  house  caeee,  16  Wall.  86.) 

Long  continuance  of.  the  business  will  be 
no  defense  {State  v.  Franklin  Falls  Q>.,  49  N.  H. 
240;  FertUizing  Ch.  v.  Hyde  Ptirk,  97  U.  8.  659; 
Underhillon  Torts,  240-2) ;  nor  that  the  work 


is  a  public  benefit  (Rqpvblic  v.  Oaldwdl^  1  DalL 
150)  or  a  public  necessity  {(Xeffdand  v.  Citizens 
G.  L.  Co,  20  N.  J.  Fq.  201;  Meigs  v.  Lialer,7& 
Id  199)  ;  for  tnere  can  be  no  prescription  for 
a  public  nuisance  (Commonioealth  v.  l^^don,  6 
Gray  473;  Mills  v.  Hall,  8  Wend.  316;  Woodr 
year  v.  Schaffer,  2  0.  L.  J.  466 ;  Wood  on  Nui- 
sance, Sec.  724). 


BesK 


Great  Chrinions  by  Great  Judges.  By  William  L 
Snyder.  1  vol.  816  pp.  $6.00.  Baker, 
Vorhis  &  Co.,  66  Nasssu  Street,  N.  Y.    1883. 

This  is  a  '  companion  volume  of  **  Great 
Speeches  by  Great  Lawyers,"  some  time  since 
issued  by  the  same  firm,  edited  by  Mr.  Sny- 
der, and  reviewed  in  the  Law  Journal  (vol. 
1,  p.  471). 

It  contains  selections  from  the  opinions  de- 
livered by  Coke,  Holt,  Hardwicke,  Mansfield, 
Blackstone,  Ellsworth,  Redesdale,  Parsons, 
Kent,  Brackenridge,  Marshall,  Stowell, 
Brougham,  RulBSn,  Taney,  Gibson,  Camp- 
bell, Story,  Nisbet,  Shaw,  Curtis,  Black, 
Blackburn,  Chase,  Sharswood,  Agnew, 
Cooley,  Waite,  Bleckley  and  Stephen.  And, 
also,  short  extracts  from  the  opinions  and 
writings  of  Bacon,  Stanley  Matthews,  Story, 
Wilmot,  Hubbard,  Aldesson,  Willes,  Field, 
Samuel  F.  Miller,  Lord  Hale,  Sir  William 
Jones  and  David  Hoffman.  To  these  are  ap> 
pended  analyses,  notes  critical,  historical 
and  biographical,  by  the  editor,  which 
grefktly  add  to  the  interest  and  value  of  the 
volume. 

This  work  is.  a  valuable  one  alike  to  stu- 
dents and  practicing  attorneys,  and  the  pro- 
fession is  under  obligations  to  the  editor  and 
publishers  for  this  new  contribution  of  per- 
manent  value  to  legal  literature.  In  the  cases 
selected  and  the  opinions  given  are  discussed 
those  eternal  principals  of  law  and  justice 
upou  which  the  foundations  of  all  good  goT- 
ernment  rest,  and  which  are  as  eternal  u 
truth  itself 

In  a  work  of  this  kind,  no  matter  how  well 
executed,  there  is  always  room  for  differences 
of  opinion.  There  may  be  names  we  look  in 
vain  to  find  represented  in  this  volume,  yet 
we  have  not  found  anything  we  could  wish 
omitted. 
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The  work  of  the  editor  is  uniformly  well 
done.  His  biographical  notes,  while  they  are 
not  of  interest  to  the  old  practitioner,  are 
valuable  to  the  student;  and  his  analyses 
are  of  value  alike  to  the  student  and  the 
lawyer. 

Repeated  GageiS. 

ITATS  XZ  BBL.  MITCHSLL  ▼.  COMMISSIOirSBS. 

Mandamus— Lettino  of  Contracts— Ducrbtion. 

(Ohto  Supreme  Court,    June  19, 1883.) 

1.  Where  the  county  oommiasioners  proceed,  under 
the  provisions  of  title  VI,  chapter  1,  K.  S..  to  adver- 
tise for  sealed  proposals  for  the  furnisliing  of  labor 
and  materials  lor  the  erection  of  a  court  house,  and 
the  bids  are  such  that  the  contract  must  be  let  for  the 
entire  job,  it  is  their  duty  to  award  such  contract  to 
the  person  or  persons  oflTering  to  perform  the  same  at 
the  lowest  price,  and  give  sufficient  bond  to  the  accept- 
ance of  the  commissioners  for  the  faithful  perform- 
ance thereof. 

2.  There  is  no  such  conflict  between  Sees.  794  and 
799  R.  S.  as  reauires  the  rejection  of  either.  Sec.  794 
provides  for  letting  contracts,  in  certain  cases  and 
under  certain  conditions,  to  separate  bidders  repre 
senting  difTerent  trades,  in  respect  to  which,  the  pro- 
visions of  that  section  and  not  Sec.  799  apply.  In  all 
other  cases  the  provisions  of  the  latter  section  ffovem. 

3.  Where  a  contract  is  to  be  let  f^^r  the  entire  Job, 
because  the  aggregate  of  the  separate  bids  exceeds  the 
estimated  cost  of  the  improvement,  the  case  is  one 
not  provided  for  by  Sec.  794 ;  and  in  determining  who 
is  entitled  to  the  contract,  the  provisions  of  Sec.  799 
(which  is  identical  with  Sec.  10,  of  the  act  of  April  27, 
1889,  86  O.  L.  62),  as  constnied  by  Boren  v.  Commis- 
sioners, 21  Ohio  St.  311,  are  applicable  and  governing. 

In  mandamuff. 

The  commissioners  of  Marion  County, 
being  authorized  and  having  determined 
to  erect  a  court  house  in  that  county, 
procured  the  necessary  plans,  drawings  and 
specifications  to  be  made  and  filed  therefor: 
tne  estimated  cost  thereof  to  be  one  hundred 
thousand  dollars.  Thereupon  the  commis- 
sioners advertised  for  bids  or  proposals  for 
doing  the  work,  requiring  each  proposal  to  be 
accompanied  by  a  bond,  in  the  sum  of  $1,000, 
conditioned  that  the  bidder  would  enter  into 
the  contract,  if  awarded  to  him,  and  also  give 
a  bond  with  good  and  sufficient  sureties  in 
the  sum  of  $25,000  that  he  would  well  and 
faithfully  perform  the  contract. 

By  the  terms  of  the  notice,  proposals  were 
to  be  received  up  to  one  o'clock  in  the  after- 
noon of  March  29,  1883.  The  relator,  by  a 
proposal  in  due  form,  with  the  reouired  bond 
accompanying  the  same,  proposea  to  do  the 
work  tor  $'91,600.  6.  Lefner  &  Co.  proposed 
to  do  the  work  for  $99,980,  and  William  Saint 
for  $92,322.24.  Bids  were  also  received  from 
difierent  parties  for  doing  the  separate  parts 
of  the  work  represented  by  tne  difierent 
trades,  and  also  several  other  bids  for  doing 
the  entile  work.  All  of  the  separate  bids 
when  aggregated,  and  all  the  bids  for  the  en- 


tire work,  except  those  mentioned,  exceeded 
the  estimate  of  $100,000.  On  the  day  named 
in  the  notice  the  bids  were  opened  and  the 
commissioners  adjourned  until  the  next  day 
without  awarding  the  contract.  On  the  next 
day,  March  30,  they  awarded  the  contract  to 
Leffler  A;  Co.  for  $99,980,  but  did  not  announce 
their  action  until  the  Monday  following. 
The  relator,  upon  learning  that  the  contract 
was  thus  awarded,  while  he  was  the  lowest 
bidder,  tendered  to  the  commissioners  a  con- 
tract duly  signed  by  him,  and  also  a  bond 
with  Bufficient  sureties  in  the  sum  of  $25,000 
conditioned  that  he  would  well  and  faithfully 
perform  the  contract,  and  demanded  the  same. 
The  commissioners  refusing  to  grant  it  to 
him,  he  filed  his  petition  in  this  court  setting 
up  the  above  recited  facts  and  praying  that 
defendants  be  compelled,  by  mandamus,  to 
award  him  such  contract. 

The  answer  admits  all  of  the  facts  thus  re- 
cited, except  the  sufficiency  of  the  sureties  on 
the  bond  tendered  by  relator,  respecting 
which  it  says  defendants  have  no  knowledge, 
and  hence  deny  its  sufficiency.  The  proof, 
however,  shows  that  the  bond  is  sufficient, 
both  in  form  and  as  to  the  responsibility  of 
the  sureties. 

The  answer  alleges  that  the  relator  was  not 
the  lowest  and  best  bidder.  That  the  commis- 
sioners carefully  and  honestly  considered  all 
the  bids,  together  with  the  skill,  responsi- 
bility, promptness,  honesty  and  experience  of 
each  bidder.  That  the  cost  of  the  building, 
if  an  honest  job  was  done,  would  be  $100,000; 
that  the  relator  was  intoxicated  when  the 
bids  were  being  considered,  and  they  were 
informed  and  believed,  he  was  in  the  habit  of 
gettins  intoxicated;  that  they  were  informed 
and  believed  that  he  was  without  experience, 
unskilled  and  incompetent  to  construct  said 
building  or  any  part  thereof;  that  he  was  not 

Secuniarily  responsible  and  not  prepared, 
nancially,  to  carry  on  and  complete  the 
work ;  that  he  attempted  to  intimidate  the 
said  board,  and  to  purchase  the  infiuence  of 
the  prosecuting  attornev,  who  was  advising 
with  said  boanl,  and  tnat  acting  upon  the 
information  aforesaid,  and  in  good  faith,  they 
awarded  said  contract  to  Lemer  &  Co.  believ- 
ing them,  while  not  the  lowest  bidders,  to  be 
the  lowest  and  best  bidders. 

The  allegations  of  the  answer  are  denied 
by  the  reply  filed  by  the  relator.  This  court 
heard  the  testimony  of  the  witnesses  ofiered 
by  both  sides,  and  the  argument  of  counsel. 

Doyle,  J. 

We  are  satisfied  from  the  evidcnee^  after 
carefully  considering  it,  that  the  commission- 
ers acted  in  good  faith,  under  the  mistaken 
advice  and  belief  that  ample  discretion  was 
vested  in  them  to  reject  the  bid  of  the  relator 


690 


THE    OHIO    liAW   JOITBNAL. 


upon  the  information  which  thev  had.  We 
are  equally  satisfied,  that,  whether  any  dis- 
cretion is  vested  in  them  or  not,  they  acted 
upon  insulBScient  information,  and  to  some 
extent  incorrect  information,  and  that  they 
offered  the  relator  no  opportunity  to  put  them 
in  possession  of  the  reid  facts,  before  deciding 
against  awarding  him  the  contract.  We 
niust  assume  that  if  the  commissioners,  when 
the  charges  were  made  against  Mitchell^  had 
given  him  a  hearing,  he  would  have  satisfied 
them,  as  be  bcter  ui9,  tnat  there  was  in  fact  no 
reason  why  thl^  contract  should  not  be  award- 
ed to  him. 

We  might  grant  a  peremptory  writ  in  this 
case  without  saving  more,  were  it  not  for  the 
claim,  urged  with  great  earnestness,  that  the 
commissioners  are  vested  with  complete  dis- 
cretion In  the  matter  of  determining  who  is 
entitled  to  such  a  contract,  and  that  such  dis- 
cretion, when  exercised  in  good  faith,  will  not 
be  reviewed  by  the  courts,  even  though  the 
information  upon  which  they  acted  was  false, 
or  that  they  were  themselves  misled  by  it, 
or  that  it  was  wholly  insufficient  to  justify 
their  action,  if  they  oelieved  otherwise. 

In  the  Darke  Counter  cases,  21  Ohio  St. 
311,  this  court,  construing  the  act  of  April 
27, 1869,  held  that: 

*' Where  the  commissioners  proceed,  in  ac- 
cordance with  said  act,  to  advertise  for  sealed 
proposals,  to  be  filed  within  the  time  named, 
for  the  furnishinff  of  specified  labor  and  ma- 
terials towards  the  erection  of  a  court  house, 
it  is  their  duty  to  award  the  contract  for  such 
labor  and  materials  to  the  person .  or  persons 
who  shall  90  offer  the  same  at  the 
lowest  price,  and  give  good  and  sufficient 
bond,  to  the  acceptance  of  the  commissioners, 
for  the  fiiithful  performance  of  the  contract ; 

{>royided  such  price  is  not  in  excessof  the  pre- 
iminary  estimates  required  by  the  act."  mrm 
&  Oucks  y.  (hmmv'iUmen  Darke  Cb.,  2f  Ohio 
St.  311.  Section  ^o  of  the  act  of  1866,  which 
is  identical  with  Sec.  799  R.  8.,  requires  the 
contract  to  be  ''awarded  to  and  made  with 
the  person  or  persons  who  ofbr  to  perform  the 
labor  and  furnish  the  materials  at  the  lowest 

firice,  and  give  good  and  sufficient  bond  to 
he  acceptance  of  the  commissioners  for  the 
faithful  performance  of  their  contract,"  Ac 
Construing  this  provision,  Dav,  J.,  in  the 
cases  above  referred  to,  says:  ''The  statute 
under  which  the  parties  were  acting  leaves 
but  little. discretionary  power  to  be  exercised 
b^  the  commissioners,^  but  thejr  are  vested 
with  this  power  as  to  the  sufficiency  of  the 
bond  required  of  the  bidders  by  the  act,  to 
entitle  him  to  have  the  contract  awarded  to 
and  made  with  him.  Undoubtedly  this  dis- 
cretion must  be  exercise4  ^^  ft  reasonable  and 
proper  mai^ncar*"     See  also  Beaver  A  Butt  v. 


The  Trustees  of  the  Blind  Aeylum.  19  Ohio  St. 
97. 

These  adjudications  are  conclusive  of  the 
question  under  consideration,  unless  they 
have  been  overruled  by  subsequent  decisions, 
or  the  law  changed  since  they  were  -made  by 
legislative  enactment. 

The  contention  is  that  after  the  act  of  1869 
and  the  decision  of  the  Darke  County  cases, 
the  legislature  vested,  in  the  commissioners 
the  complete  discretion  contended  for  by  the 
defendants  herein.  That  the  act  o^  Ma^  5, 
1877,  f74  0.  L.  186)  required  the  ccxumiflsion- 
ers  to  let  the  contract  to  the  lowest  and  bed 
bidder,  and  in  tertne  repeals  all  laws  and 
parts  of  laws  then  in  force  inconsistent  with 
its  prov^ions;  that  to  determine  who  is  the 
best  bidder  requires  the  exercise  of  a  discre- 
tion by  the  commissioners  limited  only  by  its 
exercise  in  j^ood  faith  in  determining  what  is 
for  the  best  interest  of  the  public ;  that  this 
law,  being  in  conflict  with  Sec.  10  of  the  act 
of  1869,  must  have  the  effect  of  repealing  il 
Being  the  latest  expression  of  tne  legisla- 
tive will  it  must  govern.  The  State  v.  Oom- 
miesumen  of  ShOby  Co,,  36  Ohio  St  326,  is 
relied  upon  to  sustain  this  view. 

Both  of  these  laws  were  carried  into  the 
Revised  Statutes,  with  some  changes  made  in 
the  act  of  1877,  but  without  changes  in  the 
act  of  1869.  The  act  of  1877.  as  amended,  is 
now  Sec.  794,  and  Sec.  10  of  the  act  of  1869  is 
now  Sec.  799,  R.  S.  Is  there  any  irreconcila- 
ble conflict  between  the  two?  It  is  the  daty 
of  the  court  to  so  construe  them  as  to  sive 
each  full  force  and  effect,  if  it  can  be  oone 
without  violence  to  eptablished  rules  of  con- 
struction or  the  manifest  legislative  intent. 

By  the  act  of  March  8, 1831  (2  S.  A  C.  12^, 
the  commissioners  were  authorized  to  receive 
sealed  proposals^  or  to  sell  the  work  at  public 
auction  to  the  lowest  bidder,  and  the  person 
making  the  best  proposal  or  the  lowest  bid, 
was  entitled  to  the  contract,  *'  if  in  the  opin- 
ion of  the  commissioners  he  is  a  proper  person 
to  undertake  such  work."  This  act,  with  a 
number  of  others,  was  repealed  by  the  act  of 
Apri^  ^i7,  1869.  already  mentioned,  and  the 
words  ^ivinff  the  commissioners  discretion  to 
determine  whether  the  bidder  was  a  fit  per- 
son to  undertake  the  work,  as  also  the  words, 
"  best  proposal,"  were  omitted. 

The  latter  law,  with  the  construction  giTen 
it  in  the  Darke  County  cases,  was  in  force 
when  the  act  of  1877  was  passed.  It  must  be 
remembered  that  up  to  the  latter  date  there 
was  no  obligation  imposed  on  the  oommis* 
sioners  to  advertise  for  separate  bids,  from  the 
different  trades  represented  in  the  proposed 
improvement.  The  act  is  entitled  "an  act  to 
regulate  the  letting  of  contracts  for  the  doing 
of  public  work  a^  the  6etter  fretteOitm  ^ 
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mechanicaJ* ^  It  provided  that  whenever  any 
board,  &c.,  is  autnorized  to  contract  for  the  erec- 
tion of  any  building,  Ac.,  and  required  bv  law  to 
advertise  for  proposals  therefor,  it  shall  be  the 
duty  of  such  Doard,  Ac,  "to  require  separate 
and  distinct  proposals  to  be  made  for  furnish- 
ing the  materials  or  doing  the  work,  or  both, 
in  their  or  his  discretion,  for  each  separate 
and  distinct  trade  or  kind  of  mechanical  labor 
employed  or  business  necessary  to  be  used  in 
making  such  public  improvement;  and  in 
no  case  where  more  than  one  such  trade  or 
kind  of  mechanical  labor,  emplovment  or 
business  shall  be  required  to  furnisn  the  ma- 
terials and  do  any  such  work,  shall  any  bid  for 
the  whole  of  the  job,  or  any  greater  portion 
thereof  than  is  embraced  in  the  trade  or  kind 
of  mechanical  labor,  employment  or  business 
be  received  or  considerea  by  any  such  board, 
officer  or  authority,  in  making  the  award  of 
the  contract  or  contracts  for  the  same.  And 
in  ajl  cases  the  contracts  for  doing  the  work 
belonging  to  each  separate  trade  ot  kind  of 
mechanical  labor  employed  or  business,  or  the 
furnishing  of  the  materials  for  the  same,  or 
both  at  the  discretion  of  the  said  officer, 
board,  or  other  authority,  shall  be  awarded  to 
the  lowest  and  best,  separate  bidder  therefor,  i{rc." 
In  the  Revised  Statutes,  Sec.  794,  this  statute 
was  so  changed  as  to  require  that  no  bid  for 
the  whole  job  shall  be  considered  ^^unless  the 
separate  bids  do  not  cover  all  the  work  and 
material  required,  or  the  bids  for  the  whole, 
or  for  two  or  more  kinds  of  work  or  material, 
are  lower  than  the  separate  bids  in  the  aggre- 
gate,'' and  requiring  the  contract  to  be  let  to 
the  lowest  and  best  separate  bidder,  ^'unless 
the  same  is  let  as  a  whole  or  to  bidders  for 
more  than  one  kind  of  work  as  aforesaid." 

The  separate  bidder  meant  by  this  statute  is 
a  bidder  for  a  separate  part  of  the  work  be- 
longing to  a  distinct  traae  or  division  of  me- 
chanical labor. 

It  is  apparent  that,  under  this  section, 
read  in  connection  with  the  other  sections 
regulating  the  letting  of  the  contract,  to 
require  the  commissioners  to  let  the  con- 
tract to  the  lowest  and  best  separate  bidders, 
the  aggregate  of  such  separate  bids  must  not 
exceed  the  estimated  cost  of  the  improve- 
ment, must  cover  all  the  work  and  materials 
reauired,ancl  must  not  exceed  in  amount  any 
bid  which  includes  the  whole  of  the  work. 
In  other  words  the  work  shall  not  be  let  to  dif- 
ferent parties,  representing  different  trades,  if 
the  aggregate  of  their  bids  exceeds  the 
amount  of  ahy  bid  which  includes  all  of  the 
different  kinds  of  work  to  be  done. 

In  this  section,  794,  alone  is  found  the 
words  *'  the  lowest  and  best  separate  bidder." 
Its  purpose  was  to  provide  a  means  for  bid- 
ding upon  Separate  parts  of  the  work,  by  con- 


tractors or  tradesmen^  without  requiring  them 
to  undertake  the  .entire  Job,  as  well  as  to  pre- 
vent combinations  to  K>restall  competition. 
But  the  legislature,  in  the  changes  as  made 
in  the  law  enacted  in  Sec.  794,  wisely  pro- 
vided that  this  privilege  to  the  separate 
tradesmen  should  not  be  at  the  expense  of  the 
public.  To  entitle  them  to  separate  contracts 
their  bids  must  not  exceed  that  of  any  bidder 
who  includes  the  whole,  must  not  exceed  the 
estimate,  and  taken  together  must  embrace 
the  whole  work. 

When  the  conditions  exist  which  require 
the  commissioners  to  let  the  contracts  sepa- 
rately, they  shall  let  them  to*  the  lowest  and 
best  separate  bidders.  But  when  these  con- 
ditions do  not  exist,  as  in  the  case  at  bar,  and 
the  commissioners  are  required  to  let  the  con- 
tract for  the  entire  job,  to  whom  shall  it  be 
let?  The  law  of  1869,  which  has  been  car- 
ried into  the  Revised  Statutes  without  mate- 
rial change,  and  as  construed  in  the  Darke 
County  cases  supra,  requires  the  commission- 
ers to  let  such  contract  to  the  person  offering 
to  do  the  work  at  the  lowest  price  And  give 
good  and  sufficient  bond  to  the  acceptance  of 
the  commissioners,  &c. 

We  can  not  hold  that  this  provision  is  re- 
pealed by  Sec.  794.  Each  of  these  sections  is 
m  full  force,  and  each  is  limited  in  its  opera- 
tion to  the  cases  included  in  it  when  both 
are  read  together.  It  is  no  part  of  our  duty 
to  explain  why  the  legislature  saw  fit  to  vest 
in  the  board  a  greater  discretion  when  award- 
ing contracts  to  a  number  of  persons,  having 
no  responsibility  for  each  otner,  than  when 
awarding  the  same  by  a  single  contract  to  a 
person  or  persons  responsible  for  the  entire 
work. 

These  sections  thus  construed  are  reconciled 
and  not  in  conflict.  With  this  codstruction 
there  is  no  conflict  between  the  decisions  in 
the  Darke  and  Shelby  County  cases.  In  the 
latter  the  bids  were  separate,  for  the  iron 
work  alone.  The  lowest  bidder  (to  whom 
the  contract  was  awarded)  refused  Ux  execute 
it,  and  the  commissioners  re-advertised.  The 
relator,  who  was  the  only  other  bidder  under 
the  first  notice,  sought  to  compel  the  com- 
missioners to  awara  the  contract  to  him. 
The  court  held  that  they  were  not  bound  to 
do  so.  What  the  result  would  have  been^  if 
the  commissioners  had  awarded  the  contract 
to  the  relator  in  that  case,  in  the  first  instance, 
and  refused  it  to  the  lowest  bidder,  we  need 
not  determine. 

We  agree  with  the  holding  in  that  case, 
that  in  so  far  as  Sections  794  and  799  are  dif- 
ferent the  provisions  of  the  former  must 
govern,  because  they  relate  to  special  cases 
which  form  exceptions  to  the  general  provi- 
sions of  the  latter. 
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It  is,  Id  our  judgment,  quite  evident  that 
the  legislature  intended  by  the  changes  in 
the  act  of  1875,  found  in  Sec.  794,  to  make  it 
harmonize  with  the  other  sections  of  the 
chapter,  enacted  at  the  same  time ;  and  that 
there  is  no  occasion  to  resort  to  the  rule  that 
the  latest  expression  of  the  legislature's  will 
must  gf'Vri'a  Lr  the  reason  that  the  sections 
are  rnn-de  to  liarmonize  b^  this  single  expres- 
sion of  t^e  legiblative  will. 

It  may  be  added  that  whatever  discretion 
is  vestea  in  the  commissioners  under  Sec. 
794  (which  we  do  not  determine),  it  certainly 
is  not  greater  than  that  vested  in  them  under 
Sec.  7^  in  respect  to  the  acceptance  of  the 
bond.  In  the  language  of  Judge  Day  "un- 
doubtedly this  discretion  must  be  exercised 
in  a  reasonable  and  proper  manner.'^  We 
have  alreacly  said  that^  wnile  the  defendante 
supposed  they  had  a  right  to  reject  this  bid, 
under  the  circumstences,  that  discretion,  even 
if  we  found  that  Sec.  794  governed  their 
action,  was  not  exercised  in  a  reasonable  and 
proper  manner. 

Peremptory  writ  allowed. 

[To'appear  in  89  Ohio  St.] 


♦  ♦ » 


ilATB  BX  BIL.  OeUTlB  ▼.  CAnXLLEE,  AXmiTOB. 

Tbxasubxb  and  AuDrroB— ExPBMSBi  and  Frim 

Who  Must  Pat. 

( Ohio  ehtjpreme  CowrU    June  26, 1888.) 

1.  The  state  is  not  liable  for  any  part  of  tho  fees  or 
expenses  of  the  oounty  treaimrer  or  ooanty  auditor, 
or  their  aiietants,  except  where  sooh  liability  Is 
created  by  statute.  The  state  is  not  bound  by  the 
terms  of  a  general  statute  unless  it  be  so  expressly 
enacted. 

2.  No  such  liability  was  imposed  upon  the  state  by 
the  proyislons  of  the  acts  of  March  20, 1806, 8.  A  8. 
780;  May  6, 1800,  68  O.  L.  122:  or  section  88  of  the  act 
of  April  6, 1860.  8.  A  C.  1464  (R.  8.,  {  {  2868, 1071. 1007.) 

8.  deotlonlof  the  act  of  April  14, 1880,  (77  O.  L  206) 
is  not  in  conflict  with  eitfier  section  26  or  28,  article  2 
of  the  constitution. 

Mandamus. 

The  relator,  John  F.  Oglevee,  state  auditor, 
in  his  petition,  represents  that  prior  to  Octo- 
ber 28, 1881,  he,  as  auditor  of  the  state,  acting 
under  the  laws  thereof,  examined  the  certifi- 
cates and  abstracts  of  the  semi-annual  settle- 
ment between  the  auditor  and  treasurer  of 
Hamilton  County,  made  on  the  twenty-third 
day  of  September,  1881,  which  certificates  and 
abstracts  were  returned  to  said  auditor  of 
state  October  8, 1881. 

That  upon  such  examination  the  auditor 
of  state  ascertained  the  exact  sum  of  money 
payable  by  the  county  treasurer  to  the  state 
treasurer,  to  be  $291,668.63,  and  that  the 
amount  of  Hamilton  County's  proportion  of 
the  state  common  school  funds,  and  school 
kninisterial  and  other  trust  funds,  due  and 
payable  to  the  county,  to  be  173,188.60. 

That  the  auditor  or  Hamilton  County  in 
settlement  sheets^  by  erroneously  deauct- 


ing  from  the  amount  due  the  sinking  fund  of 
the  state  the  sum  of  $2,958.45,  and  from  the 
general  revenue  fund  .the  sum  of  $4,671.27, 
and  from  the  state  common  school  fund  the 
sum  of  $3,904.88,  erroneously  reported,  in  his 
settlement  sheets,  the  amount  payable  by  the. 
county  treasurer  to  the  state  treasurer  to  be 
$280,124.03.  Upon  the  receipt  of  such  settle- 
ment sheets,  the  relator  requested  the  oounty 
auditor  to  correct  said  errors,  which  he  refused 
to  do,  and  continues  to  refuse  so  to  do,  by 
means  of  which  there  has  been  wrongfully 
withheld  from  the  state  treasury  the  sum  of 
$11,534.60  by  the  county  treasurer  and  cred- 
itea  to  the 'county  fund  of  said  Hamilton 
County :  that  by  section  1043  R.  S.,  as  amend- 
ed April  19,  1881,  78  0.  L.  226,  the  county 
auditor  of  Hamilton  County,  after  each  semi- 
annual  settlement  with  the  treasures  of  the 
county,  is  in  duty  bound  to  correct  any  error 
which  may  have  occurred  at  any  previous 
settlement,  and  has  been  in  duty  bound  at 
each  settlement  since  that  of  September,  1881, 
to  correct  the  errors  aforesaid:  that  on  the 
fifth  of  February,  1883,  the  relator  prepared 
and  transmittea  to  the  county  auoitor  in- 
structions in  regard  to  this  error,  directing 
him,  at  the  forthcoming  February  settlement 
1883,  to  correct  the  same ;  that  on  the  twenty- 
seventh  of  March,  1883,  the  oounty  auditor 
sent  to  the  auditor  of  state  what  purports  to 
be  duplicates  of  the  several  certificates  and 
abstracts  required  to  be  made  in  the  February 
settlement  with  the  county  treasurer,  bearins 
date  March  23.  1883^  which  show  that  siaia 
county  auditor  nas  failed  and  refused  to  cor- 
rect said  errors,  and  to  obey  the  instructions 
issued  by  the  relator  February  fifth. 

Wherefore  the  relator  prays  for  a  writ  of 
mandamus  to  compel  the  aefendant,  after  first 
correcting  the  errors  aforesaid,  to  apportion 
the  taxes  in  the  hands  of  the  county  treas- 
urer, and  to  re-certify  the  balance  due  the 
state,  etc. 

The  answer,  admitting  that  the  certificates 
and  abstract  of  the  setuement  of  1871  show 
the  deduction  of  $11^34.60  in  the  aggregate, 
as  charged  in  the  petition,  denies  that  such 
deductions  were  illegal  or  unauthorised.  It 
alleges  that  said  sum  was  for  money  due  and 
owing  to  the  county  by  the  state,  by  reason  of 
errors  in  the  apportionment  of  taxes  at  pre- 
vious settlements,  and  which,  upon  a  presen- 
tation of  the  facts,  and  the  demand  of  the 
county  that  the  same  should  be  corrected  at 
the  settlement  of  August,  1881,  the  defendant 
examined  and  corrected.  That  be  found  that 
the  state's  proportion  of  said  errors  was  the  said 
sum  of  $11,634.60,  and  that  to  correct  said 
error  in  his  said  settlement  with  the  treasurer 
of  August,  1881,  he  deducted  from  the  tandB 
of  the  state,  and  transferred  to  the  fonds  of 
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the  county  the  sum  aforesaid.  That  the  errors 
were  of  the  foliowinff  eeneral  character,  to 
wit :  From  1869  to  lo7o,  there  were  paid  out 
of  the  funds  of  the  county,  at  various  settle- 
ments, large  sums  as  counsel  fees,  in  suits 
againsrt  the  auditor  and  treasurer  for  perform- 
ing their  duty  in  respect  to  the  collection  of 
taxes  charged  on  the  duplicate,  and  in  respect 
to  the  collection  of  the  public  revenue,  of 
which  the  state  should  bear  its  proportion. 
,  From  April,  1870,  to  September,  1880,  laree 
amounts  were  paid  by  the  county  to  local  col- 
lectors for  collecting  delinquent  personal 
taxes,  said  collectors  being  employed  by  the 
various  treasurers  under  authority  firom  tbe 
county  commissioners. 

From  1861  to  1879  there  were  paid  out  of 
the  county  fund,  sums  of  money  to  the 
county  auditors,  and  other  persons  employed 
by  them,  as  additional  compensation  for  hunt- 
ing up  and  causing  to  be  assessed  and  placed 
on  the  tax  duplicate,  omitted  property,  being 
a  percentage  of  the  taxes  thus  collected.  That 
the  state  was  interested  in  and  entitled  to  a 
share  of  the  taxes  collected  by  said  local  col- 
lectors and  upon  said  omitted  propertv,  but 
has  never  paid  its  pro  rata  share  oi^  such 
counsel  fees,  local  collectors'  compensation  or 
omission  fees,  and  that  its  Just  share  thereof 
is  the  said  sum  of  $11,634.60. 

That  he  was,  therefore,  justified  in  making 
the  settlement  of  1881,  and^in  the  various 
semi-annual  settlenients  since,  of  refusing  to 
make  the  corrections  therein  demanded  by 
the  relator. 

Doyle,  J. 

The  matter  in  controversy  is  the  same  as 
that  was  before  us  in  The  State  v.  SUiley^  38 
Ohio  St.  259.  The  fact  that  this  mone]^  was 
still  in  the  county  treasurv,  unappropriated, 
was  found  in  that  case,  and  there  is  nothing 
in  the  present  case  to  show  that  that  is  not 
still  truer. 

It  appears  from  the  admitted  facts  id  the 
present  case,  that  in  the  settlement  of  August, 
1881,  (in  fact  made  September  27. 1881),  the 
auditor  of  Hamilton  County  found  that  prior 
to  that  time  certain  expenses  had  been  in- 
curred by  Hamilton  County  in  the  collection 
of  taxes,  and  in  suits  involving  the  validity 
of  taxes,  which  had  been  wholly  paid  by  the 
county,  and,  assuming  that  the  state  should 

Sy  its  proportion  of  such  expenses,  deducted 
>m  the  amount  which  would  otherwise  be 
due  the  state,  and  which  the  certificates  and 
abstract  of  settlement  would  show  to  be  the 
amount  which  should  be  paid  by  the  county 
treasurer  to  the  state  treasurer,  the  sum  of 
$11^34.60. 
This  amount  was  arrived  at  in  this  way  : 
First.  In  1861  the  county  paid  to  its  audi- 
tor,  for  extra  compensation  in  placing  upon 


the  countv  duplicate  property  which  had  been 
omitted  therefrom,  the  sum  of  $620.00,  and  in 
1873,  extra  compensation  was  paid  to, the 
county  auditor  for  like  services  in  the  sum  of 
$6,745.84,  making  in  all  $7,365.85.  Of  this 
amount  it  is  claimed  that  tbe  proportionate 
share  of  the  state  was  $1,156.37. 

Second.  In  1878  and  1879,  the  county  com- 
missioners employed  persons  tQ  hunt  up  pixip- 
erty  omitted  trom  th6  tax  duplicate,  which 
ought  to  be  taxed,  and  tofurnisn  tbe  evidence 
to  the  auditor  upon  which  he  should  charge 
such  property  upon  the  Uul  duplicate.  These 
perscms  were  paid  for  their  services  the  sum 
of  $3,904.93,  and  tbe.  state's  proportionate 
share  thereof,  it  is  claimed,  was  $613.03. 

Third.  Between  April,  1869,  and  July^  1879, 
the  county  paid,  as  attorney's  fees  and  other 
expenses,  in  actions  against  the  treasurer  and 
auditor  for  performing  or  attempting  to  per- 
form their  duties  in  the  collection  of  the  pub* 
lie  revenue,  the  sum  of  $11,034.10,  and  also 
in  the  prosecution  by  the  treasurer  of  the  pro- 
ceeding to  enforce  the  collection  of  taxes,  au- 
thorized by  section  38  of  the  act  of  April  5, 
1859,  S.  &  C.  p.  1454,  the  sum  of  $1,996.49, 
amounting  in  all  to  $13,030.59,  of  which  the 
state,  it  is  claimed,  should  pay  its  proportion, 
to  wit,  $2,046.78. 

Fourth.  Between  April,  1870,  and  Septem- 
ber, 1880,  there  was  paid  by  the  countv,  to 
local  collectors,  for  the  collection  of  Jelin- 
quent  personal  taxes,  the  sum  of  $49,111.73i 
and  the  claim  is,  that  of  this  the  state  should 
pay  its  share,  to  wit,  $7,710.52. 

The  sum  of  these  four  amounts  thus  cbargeil 
to  tbe  state  in  the  settlement  of  1881,  is  the 
amoun'  in  controversy  now. 

The  matter  specially  involved  herein,  is 
the  true  construction  and  efiect  of  the  several 
statutes  under  which  the  above  expenditures 
are  claimed  to  have  been  made.  It  is  con- 
ceded that  if  the  state  can  be  charged  with 
any  part  of  them,  it  must  be  by  virtue  of 
some  statute,  either  expressly  or  by  neoes- 
sanr    implication,  authorizing  such  cbarse. 

It  is  quite  clear  to  us  that  the  claim  of  the 
county  under  tbe  first  and  fourth  ^huniera- 
tions  above,  and  the  last  item  in  the  third 
enumeration  must  be  disallowed.  The  $620 
paid  to  the  auditor  in  1861,  the  defendant 
concedes  was  without  authority  of  law, 
so  fkr  as  the  state  is  concerned,  and  with- 
draws that  item.  The  $6,745.84  was  elpcnd- 
ed  under  the  auth(»ritv  of  the  act  of  May  6, 
1869,  66  0.  L.  122,  entitled  ''an  act  supple- 
mentary to  the  act  prescribing  the  fees  of 
county  auditors,  passed  May  1,  1862,  as 
amended  April.  lSio5,  as  amended  April  17, 
1867."  It  provided  for  additional  compensa- 
tion to  be  paid  out  of  the  county  treasur]^,  for 
placing  upon  the  duplicate  all  tax  omissions, 
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etc.,  a  sum  equal  to  five  per  cent  upon  the 
total  amount  of  such  tax  omissions  paid  into 
the  county  treasury.  The  additional  com  pen- 
tion  provided  for  by  the  act  was  payable  pre- 
cisely as  the  general  compensation  provided 
for  by  the  act  rto  which  it  is  supplementary) 
of  April  17,  18o7,  to  wit :  out  of  the  county 
treasury  upon  the  order  of  the  county  commis- 
sioners. 

The  law  authorizes  the  employment  of  local 
collectors,  to  collect  delinquent  personal  taxes, 
under  which  the  expenditures  m  the  fourth 
enumeration  were  made,  was  passed  March 
20, 1866,  63  O.  L.  43,  8.  &  S.  780.  Section  one 
of  that  act  provides  as  follows : 

''  It  shall  DC  the  duty  of  the  several  county 
commissioners  in  this  state,  semi-annually,  at 
their  first  meeting  after  the  return  of  the  de- 
linquent list  of  personal  propertv,  to  cause  the 
same  to  be  read,  and  said  commissioners  may, 
at  any  time,  direct  said  treasurer  to  proceed 
in  the  manner  elsewhere  provided  m  this 
act,  to  collect  the  whole  or  any  portion  of  the 
delinquent  taxes  due  their  county.  The  said 
commissioners,  if,  upon  careful  examination, 
they  are  satisfied  the  said  delinquent  taxes 
or  any  part  thereof,  can  be  more  easily  and 
economically  collected  by  personal  applica- 
tion and  efforts  of  local  collectors,  may  em- 
power their  county  treasurers  to  employ  such 
collectors,  and  such  number  thereof,  and  for 
such  compensation  to  be  paid  out  of  the 
county  treasury,  as  will,  in  the  opinion  of 
said  commissioners,  insure  the  largest  net  pro- 
ceeds from  the  collection  of  said  delinquent 
taxes." 

It  is  claimed  by  the  defendant  that  the  pro- 
visions in  this  section  that  the  compensation 
shall  *'  be  paid  out  of  the  countv  treasury  "  is 
the  designation  of  the  place  where  the  pay- 
ment is  to  be  made,  and  not  the  fund  out  of 
which  it  is  to  be  made.  The  answer  is  that 
the  state  is  not  liable  to  contribute  to  the  pay- 
ment of  county  officers  or  their  assistants,  ex- 
cept where  such  liability  is  created  by  statute. 
The  state  can,  no  doubt,  through  its  legisla- 
ture, subject  itself  to  the  provisions  of  a  gen- 
eral law,  but  it  must  be  by  express  enact- 
ment. '*  The  state  is  not  bound  by  the  terms 
of  a  general  statute  unless  it  be  so  expressly 
enacted."  State  ex  rel.  v.  Board  of  Public  Works^ 
36  0.  S.  409. 

The  state  has  the  right  to  impose  upon  the 
counties  the  duty  of  collecting;  its  portion  of 
the  public  revenue ;  and  of  ail  of  these  stat- 
utes, it  may  be  said  that  it  (the  state)  is  not 
liable  for  any  of  the  fees,  costs  or  expenses 
therein  provided  for,  except  where  it  is  made 
so  in  terms.  It  is  not  a  verv  material  matter 
to  the  people  of  the  state  where  this  burden 
is  placed,  if  it  is  made  uniform  and  applica- 
ble alike  to  all  the  counties  of  the  state.      It 


would  operate  unjustly,  however,  to  exempt 
one  county  from  a  burden  which  is  imposed 
upon  others.  The  fees  of  the  county  treas- 
urer are  provided  for  by  general  statute.  R. 
S.  Sec.  1117.  They  consist  of  a  percentage  of 
all  moneys  collected.  In  Hamilton  County 
these  fees  are  collected  for  the  sole  use  of  the 
county  as  public  moneys  belonging  to  its 
treasury.  It  matters  not  whether  those 
moneys  are  collected  by  the  treasurer  by  the 
voluntary  payment  of  the  citizen,  by  dis- 
traint under  the  provisions  of  Sec.  38  S.  <&  C. 
1454,  or  the  act  under  consideration.  In 
either  case  he  is  entitled  to  his  percentage  on 
the  collection,  and  to  subiect  the  state,  or 
county,  to  any  additional  cnarge  must  be  by 
authority  of  some  express  enactment.  The 
act  of  March  20, 1866,  authorized  the  commis- 
sioners to  empower  the  treasurer  to  employ 
local  collectors,  but  requires  that  they  be  paid 
out  of  the  county  treasury.  Instead  of  being 
an  authority  to  charge  any  part  of  such  ex- 
pense to  the  state,  we  think  it  must  be  held 
to  expressly  impose  such  liability  upon  the 
county. 

This  is  eciually  true  of  Sec.  38  S.  <£:  C,  1454, 
under  which  the  item  of  $1,996,49  arose. 
There  is  neither  express  nor  implied  authority 
found  therein  to  deduct  from  the  amount 
of  taxes  due  the  state,  any  expenses  which 
may  be  incurred  by  the  treasurer  in  makins 
the  collection  through  the  means  fiirnishea 
by  that  law. 

The  balance  of  the  claim  made  by  the 
county  must  be  allowed. 

It  is  conceded  by  the  relator  that  the  first 
item  in  the  third  enumeration  above,  is  cor- 

m 

rect,  and  that  the  state  is  properly  chargeable 
with  its  share  thereof.  Tne  expenditure  was 
made  under  the  authority  of  Sec.  58  of  S.  AC. 
1460,  which  expressl}r  provides  that  the  state 
shall  be  chargea  with  its  pro  rata  share  thereof. 

When  the  expenditures,  named  in  the  sec- 
ond enumeration  above,  were  made  there  was 
no  statute  expressly  authorizing  them. 
Whether  the  county  commissioners  had  au- 
thority to  bindthe  county  or  not  by  such  con- 
tracts, it  is  clear  that  their  action  imposed  no 
liability  upon  the  state.  The  contracts,  how- 
ever, were  made  the  services  rendered  and 
paid  for. 

Thereafter  to  wit:  April  14,  1880,  the  legis- 
lature passed  an  act  entitled  ''  an  act  to  more 
fully  secure  the  taxatian  of  real  and  personal 
propertv  in  the  state  of  Ohio,  and  for  levying 
taxes  thereon  according  to  its  true  value.^ 

Sec.  1  provides  *^  that  whenever  the  board 
of  county  commissionersof  an v  county  in  this 
state  containing  a  city  of  the  first  grade  of 
the  first  class  shall  have  employed  any  per- 
son or  persons  to  ascertain  and  furnish  to  the 
county  auditor  the  facts  and  evidence  neces- 
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sary  to  authorize  him  to  subject  to  taxation 
any  property  improperly  omitted  therefrom, 
no  payment  for  such  services  shall  be  made 
to  such  person  or  persons,  except  in  accord- 
ance witn  the  terms  of  the  agreement  between 
the -county  commissioners  and  such  person  or 
persons,  and  such  payment  shall  be  made  to 
such  person  or  persons  only  out  of  the  money 
actually  paid  into  the  county  treasury  as 
taxes  on  such  omitted  property.  And  such 
compensation  shall  be  apportioned  ratably, 
by  the  county  auditor,  amon^  all  the  funds 
entitled  to  share  in  the  distribution  of  such 
taxes,  including  the  state  itself  as  well  as  the 
counties,  townships,  cities,  villages,  school 
districts,  and  other  organizations  entitled 
thereto;  provided, however,  that  such  employ- 
ment shall  only  be  authorized  as  to  any  omis- 
sions occurring  previous  to  the  passage  of 
this  act." 

So  far  as  this  case  and  the  rights  of  the  state 
are  concerned,  this  section  of  the  act  is  to  be 
treated,  and  indeed  it  mi^ht  as  well  have  been 
so  expressed,  as  legalizing  the  contracts 
already  referred  to,  and  authorizing  th^  au- 
thoiiCies  of  Hamilton  County  to  direct  a  rata- 
ble proportion  of  the  expenses  incurred,  from 
the  moneys  due  the  state  from  that  county. 
The  subject  matter  of  it  is,  therefore,  of  a  local 
and  temporary  nature,  and  the  act  valid 
within  the  rule  established  in  State  ex  rd  v. 
The  JudgeSj  21  Ohio  St.  1 ;  State  ez  rel.  v.  Davis 
elal,2S  Ohio  St.  434 ;  Staie  ex  rel  v.  Covington, 
29  Ohio  St.  102  ;  State  ex  rel,  v.  Hoffman,  36 
Ohio  St.  435 ;  SUde  v.  Board  of  Education,  3S  Ohio 
St.  6.  The  objection  that  its  provisions  are 
retroactive  is  not  well  made.  Art.  2,  Sec.  28. 
^'  The  constitutional  inhibition  does  not  apply 
to  legislation  recognizing  or  affirming  the 
bindinj;  obligation  of  the  state,  or  any  of  its 
subordinate  agencies,  with  respect  to  past 
transactions,  it  is  designed  to  prevent  retro- 
spective legislation  injuriously  affecting  indi- 
viduals, and  thus  protect  vested  rights  from 
invasion."  KumUr  v.  SUebee,  38  Ohio  St.  445 ; 
95  U.  S.  644:  BurgeU  et  ai.  v.  Narris,  25  Ohio 
St.  308. 

Whether  the  provisions  of  Sec.  29,  Art.  2, 
of  the  constitution  (Fbrdyce  v.  Grodman,  Au- 
ditor. 21  Ohio  St.  1)  have  been  complied  with, 
or  whether  the  act  is  governed  by  such  pro- 
vision are  questions  not  raised  by  the  record 
and  not  involved  herein.  To  r^ise  such  ques- 
tion it  would  be  necessary  to  allege  and  prove 
that  the  act  in  question  did  not  receive,  on  its 
passage  the  vote  of  two-thirds  of  the  members 
elected  to  each  branch  of  the  general  assembly. 
In  the  absence  of  such  allegation  and  proof, 
the  presumptien  is  that  the  law  was  properly 
passed. 

Judgment  accordingly. 

[To  appear  in  39  Ohio  St.] 


6hie  Beoigieng. 
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Bom.  W.  W.  Johmmk,  Oki^  JiuHe$. 

Judffm: 
Hon.  Georob  W.  MoIlvaimk.  Hon.  John  W.  Okey. 

Hon.  William  H.  Upsom.  Hom.  Jouji  II.  Doylb. 


Columbu8,  OMo,  June  26,  1SS3. 

GENERAL  DOCKET  DECISIONS. 

No.  1245   Ohio  ex  rel.  John  F.  Oirlevee,  auditor  of 
State  V.  W.  S.  Cappeller,  auditor  of  Hamilton  County. 
Mandamus. 

DOTLE,  J. 

1.  The  state  in  not  liable  for  any  part  of  the  fees  or 
expenses  of  the  county  treasurer  or  county  auditor, 
or  their  assistants,  except  where  such  liability  is 
created  by  statute.  The  state  is  not  bound  by  the 
terms  of  a  general  statute  unless  it  be  so  expressly 
enacted. 

2.  No  such  liability  was  imposed  upon  the  state  by 
the  provisions  of  the  acts  of  March  20, 1866,  S.  A  8. 
780 ;  May  6, 1869,  66  O.  L.  122 ;  or  section  88  of  the 
act  of  April  6,  1850,  S.  A  C.  1454  (R.  S.,  j|  j|  2858, 1071, 
1097.) 

3.  Section  1  of  the  act  of  April  14, 1880,  (77  Q.  L.  205,) 
is  not  in  conflict  with  either  section  26  or  28,  article  2 
of  the  constitution. 

Peremptory  writ  allowed. 

No.  1296.  Solomon  Walters  v.  The  State  of  Ohio. 
Error  to  the  Court  of  Common  PleaOB  of  Richland 
County. 

Okst,  J. 

1.  Where  the  eyidence  tends  to  prove  the  commis- 
sion, by  the  defendant,  of  the  crime  charged  in  the  in- 
dictment, at  a  particular  time  and  place,  and  the  de- 
fendant offers  evidence  tending  to  show  thst  at  such 
time  he  was  at  another  place,  it  is  error  for  the  court 
tocharee  the  Jury  that  testimony  tending  to  show 
such  oZtM  was  not  to  be  considered,  unless  it  estab- 
lished the  fact  by  a  preponderance  of  evidence.  The 
burden  of  proof  was  not  changed  when  the  defendant 
undertook  to  prove  an  alibi,  and  if,  by  reason  of  tlie 
evidence  in  relation  to  such  o^iM,  the  Jury  should  en- 
tertain reasonable  doubt  as  to  the  defendant's  guilt,  he 
should  be  acquitted,  although  the  Jury  might  not  be 
able  to  find  that  the  aUbi  was  fully  proved. 

Judgment  reversed  and  cause  remanded  for  a  new 
trial. 

1286.  The  State  ex  rel.  v.  A.  J.  Frame,  Auditor. 
Mandamus.    And, 

1291.  Samuel  Benner  v.  Levi  F.  Bander  et  al.  Error 
to  Court  of  €k>mmon  Pleas  of  Cuyahoga  County.  Re- 
versed in  district  court. 

McIliVAINB,  J. 

1.  The  statute  of  April  17, 1883,  entitled  *'  an  act  fur- 
ther to  provide  affalnst  evils  resulting  from  the  traffic 
in  intoxicating  liquoni,"  authorizing  annual  assess- 
ments upon  the  business  of  traffldng  In  intoxicating 
liauors  is  a  valid  and  constitutional  enactment. 

2.  The  provisions  of  the  second  section  of  the  stat- 
ute do  not  operate  where  the  real  property,  on  and  in 
which  the  business  is  conducted  oy  a  tenant,  is 
held  by  such  tenant  under  a  lease  for  a  term  executed 
before  the  passage  of  the  statute. 

Judgment  for  relator  in  mandamus,  and  Jndgment 
affirmed  in  Benner  v,  Bauder  et  al. 

Okey,  J.  dissented  as  to  the  first  point  in  syllabus, 
and  abo  from  the  Judgments  rendered. 

43.  James  Seoor  et  al.  v.  Samuel  B.  Witter  et  al.  Er- 
ror.   Reserved  in  the  District  Court  of  Lucas  County. 

JoHNBON,  C.  J.,  Held  : 

1.  Whore  the  name  of  one  of  Several  partners  against 
whom  a  joint  Judgment  was  rendered  on  the  ground 
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that  their  iMstition  did  not  state  a  cause  of  action,  was 
by  niistalce  omitted  in  a  petition  in  error  filed  by 
hiu  i-o-pluintifis  below,  on  behalf  of  all.  to  reverse 
KiK-h  judgment,  the  reviewing  court  in  which  the  pe- 
tit ion  1r  filed,  or  this  court  on  rescr\*ation,  may  allow 
the  omittcil  partner  to  become  a  co-plaintifT  in  error, 
ihiiu^li  the  time  has  olapseil  for  filing  a  petition  in 
error.  8mctlers  v.  Rainey,  14  Ohio  St.  287  distin- 
guishcHl  and  limited. 

2.  In  an  action  liefore  a  justice  of  the  peace  a  garni- 
Hhco  wlio  iH  summoned  to  answer  is  not  a  party^  nor 
liuM  he  his  day  in  court  in  that  action.  His  duty  is  to 
apiMMir  and  answer  all  questionR  touching  the  property 
and  credits  of  defendant  in  his  possession  or  under 
hiN  control,  and  truly  disclose  the  amount  owing  by 
him  to  defendant,  whether  due  or  not,  and  whether 
up<m  a  nogotiable  instrument  or  otherwise. 

3.  If  by  Huch  answer  it  appears  that  he  is  owing  de- 
fendant on  a  negotiable  instniment  not  yet  due,  it  is 
thednty  of  the  justice  after  judgment  against  defend- 
ant, to  order  bini  to  pay  the  amount  when  due  to  the 
justice  to  be  applied  in  satisfaction  of  such  judg- 
ment. 

4.  The  order  of  a  iustice  is  not  a  judgment  charging 
the  icarnishee.  It  does  not  determine  the  ultimate 
rights  of  the  parties.  It  ean  only  be  enforced  by  ac- 
tions as  in  either  cases.  In  legal  effect  it  is  an  assign- 
ment of  defendant's  right  in  the  claim  to  the  plainUfT, 
and  authorises  him  to  sue  thereon  in  his  own  name, 
if  the  order  is  not  complied  with. 

5.  In  such  an  action  the  garnishee  may  interpose 
an>  ofTset  or  defense  he  may  have  against  the  action, 
nutwithstanding  the  order  of  the  justice,  and  no  judg- 
ment should  be  rendered  against  him  that  will  not  be 
a  protection  against  tlie  rights  of  third  persons. 

<i.  A  negotiable  instrument  before  maturity  is  sub- 
ject to  garnishment  in  tiie  hands  of  defendant,  andaa 
against  him  and  those  claiming  through  him  with 
aetuai  notice  of  the  proceedings  in  attachment,  the 
right  of  the  plaintiff  in  attachment  is  paramount, 
but  such  right  is  liable  t6  be  defeated  by  one  who, 
before  due,  without  such  notice,  becomes  the  bona 
fide  holder.  The  pendency  of  the  protreodings,  with- 
out actual  notice  thereof,  will  not  aefeat  such  bolder. 

7.  In  an  action  for  failure  to  obey  the  order  of  the 
justi(*e,  the  fact  that  the  instrument  had,  since  it  was 
seirx;d  in  attachment,  and  before  its  maturity,  become 
the  property  of  such  a  bona  fide  holder,  will  defeat  a 
recovery. 

8.  After  the  onier  of  the  justice  and  before  the  ma- 
turity of  a  negotiable  instrument  so  seized  in  attach- 
ment, equity  will  interpose,  on  the  application  of  the 
pldiitifr,  against  an  endorser  with  a  third  notice  of 
the  attachment  to  restrain  him  from  transferring  the 
same  so  as  to  defeat  the  attachment,  and  on  final  hear- 
ing will  grant  such  relief  as  the  rights  of  the  parties 
may  require. 

Judgment  reversed. 

1298.  William  Craig  v.  The  State.  Error  to  the 
Court  of  Common  Pleas  of  Athens  County.  Judg- 
ment reversed,  and  ordered  that  defendant  be  dis- 
charged. 

MOTION  DOCKET  DECISIONS. 

20:t.  John  lalmer  v.  The  State  of  Ohio.  Motion  for 
leave  lo  file  a  petition  in  error  to  the  District  Court  of 
Cuyahoga  County. 

Ul»SON,  J. 

SiKtion  7000  of  the  Revised  Statutes  provides  for  the 
punishment,  by  fine  or  imprisonment,  or  both,  of 
persouH  who  knowingly  soli,  or  offer  for  sale,  any 
substance  purporting  to  be  Imtteror  cheese,  or  having 
aemblance  of  nutter  or  cheese,  which  suljMtance  is  not 
made  wholly  from  pure  cream  or  pure  milk,  unless 
each  package  of  such  sul>stanee  have  distinctly  and 
durably  pamtod,  stampe<l  fir  marked  thereon  the 
name  of  each  article  used  or  entering  into  the  compo- 
sition of  such  substance. 

Hdd  : 

l..Thu  fact  that  the  article  s<ild  was  manufactured 


under  letters  patent  issued  bv  the  United  States,  con 
atitutes  no  defense  to  an  information  or   indictmenl 
for  violating  the  provisions  of  this  section. 

2.  For  the  purpose  of  promoting  the  public  welfare 
the  legiriature  has  power  to  regulate,  or  forbid  the 
sale  of  patented  articles,  to  the  same  extent  as  articles 
not  patented,  if  no  discrimination  is  made.  Motion 
overruled. 

171.  The  National  Life  Insurance  Company  v. 
AlfVed  TulUdge  and  others.  Motion  for  leave  to  file  a 
petition  in  error  to  reverse  the  judgment  of  the  Duh 
trict  Court  of  Hamilton  County. 

Okey,  J. 

1.  Where  an  insurance  company  reftises  to  receive 
from  the  assured  a  premium  on  a  life  policy,  on  the 
ground  that  the  policy  has  lapsed  by  reason  of  the 
non-payment  of  such  premium  on  the  day  stipulated 
for  its  payment,  and  the  assured  claims  that  the  com- 
pany has  waived  the  right  to  assert  such  forfeiture, 
eouity  has  jurisdiction  to  determine,  on  the  petition 
of  the  assured,  the  riffhts  of  the  parties  under  such 
policy,  and,  if  the  policy  is  founa  to  be  in  force,  to 
compel  the  company  to  receive  the  premiums  thereon 
and  issue  renewal  receipts. 

2.  Although  a  life  policy  and  the  renewal  receipts 
may  contain  a  stipulation  or  notice  that  agents  of  the 
company  shall  not  have  authority  to  waive  forfeitures 
where  premiums  have  not  been  paid  on  or  before  the 
day  designated  for  their  payment,  yet  the  oouree  of 
business  between  the  agent,  the  assured  and  tlio  eom- 

Sany,  in  giving  effect  to  payments  made  when  over- 
ue,  may  be  such  that  the  company  will  be  precluded 
from  objecting  to  a  jpayment  tendered  when  overdue, 
where  no  notice  had  been  given  the  assured  that  in 
the  future  such  overdue  payments  would  not  be  re- 
eelved,  and  where  no  part  of  the  last  eight  premiums, 
all  of  which  had  been  received  by  the  agent  when 
overdue,  had  been  returned  by  the  company. 
Motion  oyemiled. 

172.  Houk  V.  The  State.  Motion  for  leave  to  file  a 
petition  in  error  to  the  Coart  of  Common  Pleas  of 
Delaware  County.    Motion  overruled. 

174.  Spangler  v.  City  of  Clevelaad.  Motion  for 
leave  to  file  a  netitlon  in  error  to  the  District  Court 
of  Cuyahoga  County.  Motion  granted,  and  case  ad- 
vanced to  be  heard  with  No.  401  on  the  General 
Docket. 

182.  Home  Building  and  Loan  Association  «.  dark. 
Motion  for  leave  to  file  a  petition  in  error  to  the  Dis- 
trict Court  of  Franklin  County.    Motion  g^nted. 

183.  Dummick  v,  Howit.  Motion  to  take  cause  No. 
565  on  the  General  Docket  out  of  its  order.  Motion 
overruled. 

184.  Society  Perun  v.  City  of  Cleveland  et  ml.  Mo- 
tion for  leave  to  file  a  petition  in  error  to  the  District 
Court  of  Cuyahoga  X>)unty.    Motion  granted. 

185.  Society  Perun  v.  Hay  et  al.  Motion  for  leave  to 
file  a  petition  in  error  to  the  District  Court  of  Cuya- 
hoga County.    Motion  granted. 

186.  Ross  V.  McLeod.    Motion  for  leav^  to  file  a  pe 
tition  in  error  to  the  District  Court  of  Athens  County 
Motion  granted.    Judgment  reversed,  and  oanse  re- 
manded to  the  district  court  to  hear*  case  on  record, 
including  bill  of  exceptions. 

188.  Walters  v.  The  SUte.  Motion  to  Uke  cause 
No.  1296  on  the  General  Docket  out  of  order.  Motion 
granted. 

189.  Kirk  v.  The  SUte.  Motion  for  leave  to  lile  a 
petition  in  error  to  Common  Pleas  Court  of  Mus- 
kingum County.    Motion  withdi^wn. 

190.  Raymond,  I/)we  A  Co.  v.  Hoffman  et  al.  Mo- 
tion for  leave  to  file  a  petition  in  error  to  the  District 
Court  of  Cuyahoga  County.    Motion  overruled. 

191.  McCafferty  v,  Larey.    Motion  to  dismiss  o 
No.  506  on  the  General  Docket.    Motion  overruled. 
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108.  Snyder  A  Son  v.  Mitchell.  Motion  to  reinstate 
caiue  No.  452  on  the  (General  Docket.  Motion  over- 
ruled. 

194.  Pinoomb  v.  Herold.  Motion  for  leave  to  file  a 
petition  in  error  to  the  District  Court  of  Cuyahoga 
Coanly.    Motion  overruled. 

196.  Jackson  v.  Dickins.  Motion  to  reinstate  cause 
No.  1169  on  the  Qeneral  Docket.    Motion  granted. 

196.  Masters  v.  Rice.  Motion  to  reinstate  cause  No. 
1171  on  the  General  Docket.    Motion  granted. 

197.  McBetb  v.  Teasdale.  Motion  to  reinstate  cause 
No.  798  on  the  General  Docket.  Motion  granted. 

196.  McBeth  v.  Teasdale.  Motion  to  reinstate  cause 
No.  792  on  the  General  Docket.    Motion  granted. 

199;  The  Ohio  Farmers'  Ins.  Co.  v,  Campbell.  Mo- 
tion to  file  a  petition  in  error  to  the  District  Court  of 
Columbiana  County.    Motion  granted. 

200.  Henderson  v.  Taylor.  Motion  for  leave  to  file 
a  petition  in  error  to  the  District  Court  of  Muskingum 
County.    Motion  overruled. 

201.  Dunn  v.  Brown  County  Agricultural  Society. 
Motion  to  reinstate  cause  No.  1162  on  the  General 
Docket.    Motton  overruled. 

202.  Pope  V.  Bleasdale.  Motion  to  reinstate  cause 
No.  945  on  the  Gtoneral  Docket.    Motion  overruled. 

204.  Ashland  Mutual  Fire  Ins.  Co.  v,  Poulson.  Mo- 
tion to  reinstate  cause  No.  147  on  the  seneral  docket. 
Motion  overruled. 

205.  Valley  Hallway  Co.  v.  Boody.  Motion  for 
leave  to  file  a  petition  in  error  to  the  District  Court  of 
Summit  County.    Motion  overruled. 

JiYiday,  June  29, 188S. 

OBNERAL   DOCKET  DECISIONS. 

No.  457.  Wiiichell  v.  Frost.  Error  to  the  District 
Court  of  Portage  County.  Death  of  plaintiff  in  error 
suggested  and  C.  D.  Ing^lL  his  administrator,  on  his 
own  motion,  made  plaintiff  in  error. 

687.  Wlnchell  v.  Frost.  Error  to  the  District  Court 
of  Portage-  Countv.    Same  entry  as  above. 

MOnON  DOCKET  DECISIONS. 

187.  Neil  V,  Neil.  Motion  to  advance*  cause  No. 
1251  on  the  General  Docket  for  hearing  out  of  its 
order.    Motion  granted. 

192.  Sullivan  v.  Nowak.  Motion  for  leave  to  file  a 
petition  in  error  to  the  District  Court  of  Cuyahoga 
County.    Motion  overruled. 

206.  Wallace  et  al.  v.  Townsend,  Receiver,  Ac  Mo- 
tion fot  leave  to  file  a  petition  in  error'to  the  District 
Court  of  Jeffereon  County.    Motion  granted. 

207.  Evans  et  al  v,  Jones.  Motion  for  leave  to  file  a 
petitioil  in  error  to  the  District  Court  of  Hamilton 
County.    Motion  overruled. 

206.  Ely  vw  Bassett.  Motion  for  leave  to  file  a  peti- 
tion in  error  to  the  District  Court  of  Lorain  County. 
Motion  overruled. 

209.  Flinn  v.  Pacific  Building  Association.  Motion 
to  take  cause  No.  167  on  the  Qenend  Docket  out  of  its 
order.    Motion  overruled. 

211.  Hitchcock  v.  Inman.  Motion  for  leave  to  file  a 
petition  in  error  to  the  District  Court  of  Ashtabula 
uounty.    Motion  overruled. 

212.  Cincinnati  A  Clifton  Incline  Railway  Co.  v. 
Starbuok  et  al.  Motion  for  leave  to  file  a  petition  in 
error  to  the  District  Court  of  Hamilton  County.  Mo- 
tion granted. 

218.  The  State  ex  rel.  llshbaok  v.  The  Toledo,  Cin- 
cinnati A  St.  Louis  R.  R.  Co.  Application  for  writ  of 
mandamus.  Application  withdrawn  with  a  view  to 
making  the  same  in  the  district  or  common  pleas 
court. 

214.  VIllMge  of  Oberlin  v.  Hoflher.  Motion  for  leave 
to  file  a  petition  in  error  to  the  District  Court  of  Lo- 
rain County.  Motion  overruled  under  section  6710, 
Revised  fitasutes,  as  amended  April  18«  1888. 


215.  Eureka  Lodse  No.  41  v,  Johnson.  Motion  for 
leave  to  file  a  petition  in  error  to  the  District  Court  of 
Hamilton  County.    Motion  overruled. 

216.  Sessions  et  al.  v,  Trevitt  et  al.  Motion  for  leave 
to  file  a  petition  in  error  to  the  District  Court  of 
Franklin  County.   Motion  overruled.  To  be  reported. 

217.  The  State  on  complaint  of  Emeline  Miller  v. 
Anderson.  Motion  for  leave  to  file  a  petition  in  error 
to  the  District  Court  of  Jeffenon  County.  Motion 
granted. 

218.  Carrigan  v,  Friday  et  al.  Motion  for  leave  to 
file  a  petition  in  error  to  the  District  Court  of  Cuya- 
hoga County,  Motion  overruled.  To  be  reponed 
hereafter. 

219.  Ohio  Farmera'  Ins.  Co.  v.  Sarver.  Motion  for 
leave  to  file  a  petition  in  error  to  the  District  Court  uf 
Butler  County.    Motion  granted. 

220.  Loughley  v.  Fagin.  Motion  for  leave  to  file  a 
petition  in  error  to  the  District  Court  of  Hamilton 
County.  Motibn  granted  and  cause  advanced  to  lie 
heard  with  cause  No.  565.    On  the  general  docket. 

221.  Ramsey  v.  Jones  et  al.  Motion  to  reinstate 
cause  No.  1253  on  the  general  docket.    Motion  granted. 

222.  Woodmansee  v.  Woodmansee.  Motion  to  take 
cause  No.  870  on  the  general  docket  out  of  its  order. 
Motion  granted. 

223.  Mace  v.  Mace.  Motion  for  conditional  order  of 
revivor.    Motion  granted. 

Court  adjourned  to  Tuesday,  September  18, 1883. 
BVFBBICB  COVBT  OOMMIBSIOir. 


Hon.  Xom  X.  ChuMon,  CUqf  /w^ 
Jmdgm 


Hon.  Gioboi  K.  Nabs. 

Hon.  OiiASLH  D.  Xaetix. 


Hon.  Fmamklim  J.  Pickhah. 
Hon.  John  McCaout. 


ObfumfrM,  OhiOi  June  28, 1888. 

No.  870.  The  Board  of  Education  of  the  school  dis- 
trict of  the  VillfluKe  of  Westwood.  v.  David  Sinton. 
Ebrrorto  the  Distrfct  Court  of  Hamilton  County. 

Martin,  J. 

Certain  bonds  payable  to  .or  bearer,  issued  by 

the  boud  of  education  of  the  school  district  of  the 
Village  of  Westwood.  purauant  to  a  special  act  (66  O. 
L.  402)  authorising  the  same  for  the  purpose  of  pro- 
viding funds  wherewith  to  purchase  a  school  house 
site  and  erect  a  school  buildine  thereon,  were  taken 
up  and  p^d  by  the  board  and  left  with  the  treasurer 
with  instructions  to  cancel  them,  who,  instead  of  can- 
celling them,  negotiated  them  before  maturity  as  col- 
lateral security  ror  his  own  debt  to  an  innocent  pur- 
chaser, who  received  and  holds  them  without  any  en- 
dorsement thereon,— the  Iward  prior  to  such  Judg- 
ment having  issued  bonds  to  the  full  amount  author- 
ised by  saia  act. 

Hdd  I  The  board  of  education  is  not  liable  thereon 
to  said  purchaser. 

Judgments  of  the  district  court  and  common  pleas 
reversed. 

239.  Wesley  Pierce  v,  Mary  Tiersch.  Error  to 
the  District  Court  of  Hardin  Connty. 

DiCKMAN,  J. 

1.  In  an  action  by  mortgagee  against  mortgagor 
upon  a  note  and  mortgage  given  for  the  purchase 
money  of  the  premises,  the  mortgagor  may,  as  a  de- 
fense, set  up  a  counterclaim  for  damages  by  reason  of 
the  finaud  of  the  mortgagee,  in  concealing  from  him 
material  facts  as  to  the  situation  and  extent  of  the 
premises. 

2.  In  such  an  action,  it  is  error  In  the  court  to  in- 
struct the  Jury,  that  while  the  mortgasor  was  in  un- 
disturbed possession  of  the  premises,  ne  was  not  en- 
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titled  to  recover  of  the  mortgagee  on  acoount  of  such 
fraudulent  concealment,  any  thing  more  than  nom- 
inal damages. 

Judgment  of  the  district  court  and  of  the  court  of 
common  pleas  reversed,  and  cause  remanded  to  the 
common  pleas  for  new  trial. 

161.  Sinton  v.  Butler.  Error  to  the  Superior  Ck>urt 
of  Cincinnati. 

Orakobb,  C.  J. 

S,  the  owner  of  a  block  of  three  buildings  contain- 
ing separate  elevators  operated  by  an  engine  placed 
in  the  rear  of  one  of  them,  leased  to  T.  U.  <fe  Co.  an- 
other of  them,  stipulating  that  the  lessees  should 
have  possession  of  the  premise  ;  they  agreeing  with 
care  and  diligence  to  Iceep  the  same  in  good  order  and 
condition  during  the  term,  they  to  pay  to  S.  quarter 
yearlv  the  cost  of  keeping  in  good  order  all  the  parts 
of  said  elevator  containedin  said  leased  premises  and 
one  third  of  the  expense  of  running  said  engine.  S. 
employed  and  oaid  the  engineer  to  work  for  tn^  block 
so  leased,  but  did  not  interfere  with  or  supervise  liis 
work ;  made  repairs  to  the  elevator  when  notified  of 
their  necessity  by  the  tenants,  and  was  re-imbursed 
by  the  tenants  quarterly.  Prior  to  the  termination 
of  the  lease  the  parties  agreed  to  extend  it,  S.  under- 
taking that  from  January  1,  1874,  he  would  **  at 
his  own  cost  keep  the  elevator  in  said  property  in  re- 
pair providing  the  lessees  hereto  use  proper  and  Ju- 
dicious care  in  the  use  of  the  same."  After  January 
1874,  the  only  change  in  conduct  was  that  S.  did 
not  call  upon  the  lessees  for  reimbursement  for  such 
repairs.  6n  Aus.  11, 1874  the  rope  broke,  the  elevator 
with  B«,  an  employee  of  the  lessees  upon  it,  fell,  and 

B.  was  injured.  S.  had  not  been  notified  that  any 
repairs  were  needed.  The  engineer  as  he  oiled  the 
machinery  had  opportunity  to  see  it.  The  elevator 
was  exclusively  operated  by  the  lessees  and  their 
employee. 

Hdd: 

1.  8.  was  not  at  the  time  of  the  accident  in  possess- 
ion and  in  control  of  the  elevator  nor  was  ne  con- 
ducting or  operating  it. 

2.  The  fact  that  the  engineer  so  employed  had  op- 
portunity to  see  the  machinery  was  not  notice  to  S.« 
of  the  need  of  repairs. 

3.  It  was  the  duty  of  the  court  to  construe  the  terms 
of  the  contract  bearing  upon  the  relation  of  the  par- 
ties to  the  machinery,  and  it  was  error  to  refuse  to 

give  to  the  Jury  pertinent  and  proper  instructions  as 
>  the  legal  effect  of  those  terms. 
Judgment  reversed. 

221.  James  R.  Challen  et  al.  v.  The  City  of  Cincin- 
nati.   Error  to  Hamilton  District  Court. 

By  thb  Court. 

After  a  verdict  for  plaintiflfs  for  damages  caused  by 
the  change  of  an  established  grade  of  the  street  in 
front  of  their  lot  the  city  moved  for  a  new  trial,  to 
which  plaintiffs  ccmsented.  The  city  then  withdrew 
said  motion  and  filed  another  calling  it  a  motion  *'  in 
arrest  of  Judgment  and  for  Judgment  for  the  defend- 
ant on  the  pleadings."  The  court  entered  upon  the 
Journal,  against  the  objection  and  exception  of  plaint- 
Iflfo,  the  words,  **  it  appearing  to  the  court  that  oy  the 
admission  of  plain  tins  upon  the  trial  they  were  not 
owners  of  the  premises  at  the  time  the  work  was 
done  "  Ac.,  and  taking  that  entry  with  the  pleadings, 
sustained  the  clty>  motion  and  dismissed  the  action 
at  plaintifis'  costs. 

'Held: 

An  admission  made  during  the  Jury  trial  not  incor- 

S orated  into  a  pleading,  was  only  a  part  of  the  evi- 
enoe,  and  has  no  place  in  the  record  except  in  a  bill  of 
exceptions.  Hence,  tbe  statement  on  the  Journal  must 
be  disregarded.  On  such  a  motion  tlie  court  could 
only  look  at  the  pleadings.    (Sec  384,  Civil  Code,  S.  A 

C.  1054.) 

Judgment  of  district  court  and  common  pleas  re- 
versed and  cause  remanded  for  a  Judgment  in  favor  of 
plaintifib  upon  the  verdict. 


316.  Heffner  v.  Moyst.    Error  to  the  District  Coart 
of  Pickaway  County. 
By  thk  Court. 

1.  After  overruling  a  motion  to  set  aside  a  verdict 
the  court  made  a  Journal  entry  allowing  thirty  day* 
after  term  to  prepare  and  present  for  allowance  a  bill 
of  exceptions.  IMO  Journal  entry  showed  that  rach 
bill  was  ever  prepareo,  preeentea,  allowed  or  ordered 
to  be  made  a  part  of  the  record.  Held:  A  reviewing 
court  cannot  consider  a  paper  claimed  to  be  said  bill 
of  exceptions. 

2.  Where  defendants  sued  as  Joint  tort  feasors  tn- 
swer  separately :  H.,  one  of  them,  averring  that  be 
(with  persons  not  made  defendants)  committed  the 
act  complained  of,  that  it  was  lawful  and  that  his  oo- 
defendants  had  no  part  in  it,  it  was  not  error  to  the 
prejudice  of  H.  to  overrule  iiis  motion  for  a  new  trial 
while  sustaining  a  separate  motion  by  the  other  de- 
fendants to  set  aside  the  verdict  as  to  them. 

Judgment  affirmed. 

170.  Lloyd  V,  Richards  et  aL  Error  to  the  District 
Court  of  Columbiana  County.  Judgment  affirmed 
without  penalty  or  further  report. 

201.  Dels  V.  Moul.  Error  to  the  District  Court  of 
Tuscarawas  County.  Judgment,  affirmed  without 
penalty  or  further  report. 

215.  Blake  v.  Hecla  Iron  and  Mining  Company  et  al. 
Error  to  the  District  Court  of  Lawrence  (jounty. 
Judgment  affirmed  without  penalty  or  further  report. 

247.  Teeters  v.  Barleon.  Error  to  the  District  Court 
of  Vinton  County.  Judgment  of  the  district  court 
reversed  and  that  of  the  common  pleas  affirmed.  No 
further  report. 

249.  Ogle  V.  Ogle  et  al.  Error  to  the  District  Court 
of  Columbiana  County.  Judgment  o(  the  district 
court  reversed — finding  tiie  plaintiff  not  entitled  to 
partition  when  he  began  suit^  or  to  the  relief  prayed 
for,  therefore  the  action  is  dismissed.  Costs  m  this 
court  adjudged  against  the  defendants  in  error,  all 
other  costs  against  plain  tiff  in  error.  No  further 
report. 

280.  Goodwin  v.  Turner.  Error  to  the  District  Court 
of  Erie  County.  Judgment  affirmed  without  penalty 
or  further  report. 

270.  McKinney  et  al.  v.  Johnston.  Error  to  tbe 
District  Court  of  Miami  County.  Judgment  affirmed 
without  penalty  or  further  report. 

324.  The  Pomeroy  National  Back  v.  The  Sucar  Run 
Salt  Co.  Error  to  the  District  Court  of  Meios  County. 
Judgment  affirmed  without  penalty  or  fdrther  report. 

340.  Roettinger,  Jr.  v.  Burns.  Error  to  the  District 
Court  of  Hamilton  County.  Judgment  affirmed  with 
penalty  |25  and  attorney  fee  |25.    No  further  report. 

MOTION   DOCKRT  DECXBI0N8. 

No.  2.  Alonan  v.  The  State.  Motion  to  reinstate 
cause  No.  266  on  the  general  docket.    Motion  granted. 

3.  Cincinnati  and  Portsmouth  Packet  Co.  et  al.  v. 
Johnson.  Motion  to  reinstate  cause  No.  288  on  the 
general  docket.    Motion  granted. 

4.  Studebaker  v.  Marshall.  Motion  for  re-bearing 
in  cause  No.  286  on  the  general  docket.  Motion  over- 
ruled. 

5.  McOiff  v.  Wanee.  Motion  to  reinstate  eaoae  No. 
372  on  the  general  docket.    Motion  granted. 

6.  Upington  v.  May.  Motion  to  reinstate  cause  Na 
366  on  tbe  general  docket.    Motion  granted. 

7.  Hoover  v.  Ames.  Motion  to  reinstate  eaiiae  No. 
278  on  the  general  docket.    Motion  granted. 

8.  Jones  v.  Doolittle.  Motion  to  reinstate  cause  No. 
306  on  the  general  docket.    Motion  granted. 

Brown  v.  Kuhn.  Motion  to  revive  cause  No.  476  on 
General  Docket.    Motion  granted. 

Commission  adjourned  to  Tuesday,  September  18, 
next. 
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Whe  6hid  lidw  J®uPRal. 

Columbus,  O.t  July  7,  188S. 

We  publish  this  week  the  full  text  of  the 
Scott  Law  and  also  in  full  the  opinion  of  the 
court  by  McIIvaine,  J.  The  dissenting  opin* 
ion  by  Judge  Okey  will  not  be  written  for 
some  time,  owing  to  the  ill-health  of  the 
Judge,  a  fact  we  much  regret,  having  held  the 
majority  opinion  until  this  week  in  the  hope 
that  the  other  would  be  ready.  The  members 
of  the  court  and  of  the  commission  who  do 
not  reside  here  have  fled  the  town  and  will 
remain  away  during  the  heated  term.  They 
have  well  earned  a  resting  spell,  the  dockets 
showing  vigorous  inroads  upon  the  great 
number  of  cases.  At  the  rate  at  which  cases 
have  been  disposed  of  during  the  past  few 
months  the  dockets  will  be  cleared  within 
two  years;  or  certainly  would  have  been 
cleared  except  for  the  imbecile  legislation  of 
April  18  last,  which  compels  the  court  to 
take  up  the  latest  cases,  in  considering  mo- 
tions for  leave  to  file  petitions  in  error,  in  ad- 
vance of  those  pending  for  a  dozen  years. 
Still  the  court  is  doing  valiant  service  and 
generally  giving  good  satisfaction. 


BeeK  I^ebieeg. 


The  Revised  Laws  of  Ohio :  A  Post-Revision  of 
the  Revised  Statutes  of  Ohio.  0.  W.  Aldrich, 
Esq.,  LL.  D.,  Rditor  and  Annotator.  1  Vol. 
$3.60.  J.  H.  Bowman,  42  N.  High  St., 
Columbus,  O.,  1883. 

There  has  been,  probably,  no  more  promis- 
ing law  book  published  in  a  long  time  than 
Dr.  0.  W.  Aldrich's  ''Revised  Laws  of  Ohio." 
It  contains  all  the  laws  passed  since  the  Re- 
vision of  1880,  and  all  acts  amendatory  to  the 
Revision.  These  are  collected  and  arranged 
under  their  proper  heads,  titles,  divisions  and 
chapters,  with  sections  properly  numbered, 
and  with  all  omissions  and  errors,  so  far  as 
practicable,  corrected  or  pointed'  out.  The 
plan  and  arrangement  is  the  same  as  that  of 
the  Revised  Statutes  of  1880,  and  the  volume 
might  very  properly  be  called  Vol.  3  Revised 
Statutes.  Another  important  feature  is  the 
full  annotations  of  the  editor. 


Competent  judges  report  that  they  have 
given  the  advance  sheets  a  thorough  and 
cjritical  examination,  comparing  the  body  of 
the  book  with  the  text  of  the  original  acts 
in.  the  year  books,  and  examining  a  great 
many  of  the  authorities  cited,  and  have  found 
the  book  to  be  in  every  instance  correct. 
The  work  of  the  editor  is  well  done,  and  the 
typographical  execution  equal  to  that  of  any 
law  book  on  sale  to-day. 

The  book  will  be  a  great  labor^saver  to 
the  profession,  it  being  a  companion  volume 
to  the  Revised  Statutes  of  1880,  as  these  three 
volumes  contain  all  the  la%o%  injorce  in  Ohio,  in 
a  convenient  shape,  fully  and  ably  annotated. 

Repspbed  Cages. 

LOirDXVBACK  ▼.  F08TBB  BT  AL. 

INSOLVBNOT— €k>NVBTANCBOF  RbAL  ESflrTATB— RiBULf' 
AMT  TRUST^DiSTRIBUTION. 

{OMo  Supreme  OmrU    June  19, 18S3.) 

In  an  action  to  set  aside  a  conveyance  in  fraud  of 
creditors,  under  section  6844,  revised  statutes,  the 
court  found  that  pending  an  action  against  the  ven- 
dor, a  brother  of  the  purchaser,  who  was  at  the  time 
insolvent,  which  was  Known  to  the  purchaser,  in  con- 
sideration of  the  deed,  absolute  in  form,  tne  pur- 
chaser agreed  to  pay  a  debt  secured  by  mortgage  on  the 
land,  release  a  debt  due  to  himself  also  secured  by  a 
mortgage  and  to  convey  to  the  vendor  a  tract  of  land 
of  the  value  of  |3,000.00,  which  in  the  aggregate  was 
a  fUU  consideration,  and  also  agreed  to  suffer  the 
vendor  to  remain  in  possession  until  ho  could  sell  the 
land  and  out  of  the  proceeds  reimbiir|e  himself,  and 
then  pay  to  the  vendor  the  balance,  it  any  remained ; 
that  tne  plaintiff,  a  creditor  of  the  vendor,  was  there- 
by hindered  and  delayed  in  the  coUection  of  his  debt, 
whereupon  the  court  held  the  conveyance  to  be  con- 
structively fraudulent,  set  the  same  aside  as  to  cred- 
itors, although  it  also  found  that  the  purchaser  had 
no  actual  intent  to  defhiud  the  creditors  of  the  vendor. 

No  notice  of  the  pendency  or  object  of  the  suit  had 
been  given,  but  as  the  court  found  that  there  were  no 
other  creditors  of  the  vendor,  ordered  the  sale  of  the 
land,  and  that  out  of  the  proceeds  the  plaintiff  should 
be  paid  in  Ml, 

Hdd: 

1.  There  was  no  error  in  the  decree  finding  flraud  in 
the  conveyance  and  setting  the  same  aside. 

2.  The  court  erred  in  ordering  a  sale  of  the  lana 
and  directing  the  payment  in  full  of  plaintitT's  claim. 

8.  After  finding  the  fraud,  the  court,  under  the 
statute,  should  have  caused  a  copy  of  its  finding  to  be 
certified  to  the  court  of  probate  for  the  settlement  of 
the  insolvent's  estate. 

Motion  for  leave  to  file  a  petition  in  error 
to  the  District  Court  of  Champaign  County. 

On  the  twenty-first  of  June,  1880,  John 
Foster  recovered  a  judgment  against  Martin 
Louderback  for  $311.00,  costs  of  suit,  in  the 
Court  of  Common  Pleas  of  Champaign 
County. 

Pending  the  action,. on  the  thirty-first  of 
May^  1880,  Martin  conveyed  to  his  brother, 
David  Louderback,  a  tract  of  land  containing 
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eighty  acres,  situated  in  said  count j.  Foster 
afterwards  being  unable  to  obtain  satisfaction 
of  his  judgment  a^aii^st  Martin  by  execution, 
commencM  the  original  action  herein  against 
David  Louderback  et  at.,  to  subject  the  lands 
so  conveyed  by  Martin  to  David  to  its  pay- 
ment. This  action  was  taken  by  appeal  from 
the  court  of  common  pleas  to  the  district 
court.  On  the  trial  in  the  district  court,  the 
facts  and  the  law  were  found  and  stated  as 
follows: 

<'0n  May  31,  1880.  said  Martin  was  the 
owner  in  fee  of  saia  land  which  was  sub- 
ject to  mortgage  in  favot  of  The  Union  Cen- 
tral Life  Iivsurance  Company  of  Cincinnati, 
Ohio,  for  $2,920.64,  and  to  one  in  favor  of 
David  Louderback,  defendant,  for  12,484.53, 
and  which  said  sums  were  due  and  payable. 
The  said  Martin  on  that  day  was  insolvent 
and  unable  to  pay  his  debts — he  then  owing 
said  plaintiff's  debt  and  other  debts  to  said 
Davia  Louderback  and  others — all  of  which 
said  David  then  knew.  That  the  value  of 
said  real  estate  described  was  about  $8,000. 
That  on  said  thirty-first  day  of  May  an  agree- 
ment was  entered  into  between  said  defend- 
ants (David  imd  Martin)  whereby  it  was 
agreed  that  said  Martin  should  convey  to  said 
iMvid  the  said  real  estate  by  deed  in  fee  sim- 
ple— that  as  consideration  therefor  the  said 
David  was  to  assume  and  pay  the  said  mort- 
gage to  said  insurance  company  then  amount- 
ing to  $2,920.64,  and  cancel  his  own  mortgage 
on  the  land  amounting  to  $2,484.63,  ana,  in 
addition,  to  convey  to  said  Martin  a  tract  of 
land  agreed  to  be  and  which  was  of  the  value 
of  $3,000.  Total,  $8,405.17.  And  it  was 
further  agreed  that  the  consideration  to  be 
named  in  said  deed  should  be  $7,500,  but  it 
was  further  agreed  that  after  the  deed  was 
made,  said  derendant,  David,  was  to  sell  said 
land  at  the  best  price  he  could  obtain^  and  if 
the  proceeds  of  said  sale  were  sufficient,  to 
pay  him  the  said  sum  of  $8,405.17  with  eight 

fer  cent,  interest  from  said  Mav  thirtv-first, 
880,  that  it  was  to  be  so  applied,  and  if  there 
was  any  residue  it  was  to  be  paia  to  the  said 
Martin  Louderback.  It  was  also  then  agreed 
that  Martin  was  to  occupy  the  said  land  so 
conveyed  by  him  to  David  and  the  other  tract 
convened  by  David  to  him,  and  after  support- 
ing his  family  he  was  to  pay  such  rent  there- 
for as  he  could.  Said  Martin  thereupon  con- 
veyed said  land  described  in  the  petition  to 
David  by  an  absolute  deed  in  fee  simple,  and 
Martin  continued  to  live  on  said  lanas  until 
March  1,  1883,  having  paid  nothing  as  rent 
except  $36.  The  72  acres  were  not  conveyed 
bv  David  to  Martin  until  March,  1883, 
altbouffh  he  was  put  in  possession  thereof 
soon  auer  Mav  31, 1880.  In  the  spring  of 
1883  David  sold  the  farm  conveyed  to  him  by 


Martin  at  $8,000,  its  full  value,  on  long  pay- 
ments bearing  six  per  cent  interest  When 
he  conveyed  the  72  acres  to  Martin  in  Mardi, 
1883,  he  at  the  same  time  took  a  mortga^ 
from  him  on  the  same  for  $4,600,  beins  in 
part  for  other  debts  due  from  Martin  to  him 
and  in  part  for  the  difference  between  the 
sum  he  nad  paid  for  the  land^  vis.:  $8,406.17, 
together  with  eight  per  cent,  interest  thereoD, 
and  the  sum  received  by  him  for  the  said 
land,  to-wit,  $8,000,  less  the  discount  of  two 
per  cent  on  the  notes  given  as  purchase 
money  therefor.  The  court  further  nnds  that 
there 'was  no  intention  on  the  part  of  said 
David  to  hinder,  delay,  or  defraua  the  credit- 
ors of  said  Martin. 

*'  Martin  was  married,  the  head  of  a  family, 
and  entitled  to  a  homestead,  at  the  time  of 
the  conveyance. 

''On  consideration  whereof  the  court  find 
that  said  arrangement  and  conveyance  was. 
in  law,  fraudulent  as  to  the  plaintiff  ana 
operated  as  an  assignment  of  his  property  in 
trust  for  all  the  crraitors  of  said  Martin,  and 
it  appearing  to  the  court  that  there  are  no 
other  creditors  of  said  Martin,  it  is  ordered 
and  adjudged,  by  the  court,  that  the  said 
claim  of  the  plaintiff  is  a  lien  upon  said  real 
estate,  and  that  unless  said  Davia  Louderback 
pay  to  the  plaintiff  the  amount  of  said  plain- 
tiff's judgment  against  the  said  Martin  Lou- 
derbackj  amounting  to  $365.49,  referred  to  and 
set  out  m  plaintiff's  petition,  toeetber  with 
the  costs  of^the  case  in  which  said  judgment 
was  recovered,  and  also  the  costs  herein  taxed 

to  $ within  ten  days  from  this  date,  then 

an  order  of  sale  issued  to  the  sheriff  of  Cham- 
paign County,  Ohio,  commanding  him  to 
cause  said  land  in  plaintiff's  petition  de- 
scribed to  be  appraisea,  advertised  and  sold, 
that  be  apply  the  proceeds  of  such  sale,  or  so 
much  thereof  as  may  be  necessary^  to  the  pay- 
ment of  such  judgment  and  costs,  and  that  he 
bring  the. residue  thereof  into  court  to  abide 
its  further  order  as  to  distribution,  &c." 

It  is  to  reverse  the  above  order  and  decree 
that  this  proceeding  is  now  prosecuted  by 
David  Louderback,  tne  plaintiff  in  error. 

McIlvaine,  J. 

On  the  foregoing  finding  of  fisLcts,  the  dis- 
trict court  was  risht  in  its  holdine  that  the 
land  conveyed  by  Martin  to  David  Louder- 
back was  subject  to  the  payment  of  the 
erantee's  indebtedness.  Altnough  no  actual 
fraud  was  intended  by  Pavid,  and  a  full  con- 
sideration was  paid  by  him  for  the  land- 
nevertheless  he  Knew  that  Martin  was  insol- 
vent, and  assumed  to  pay  the  claim  of  the 
insurance  company,  which,  notwithstanding 
its  mortgage  security,  was  thereby  preferred, 
and  although  the  conveyance  was  in   form 
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absolute^  nevertheless  a  secret  trust  was 
created  m  favor  of  JULurtin  without  any  pro- 
vision for  his  other  creditors.  The  convey- 
ance was,  in  fact,  in  trust  to  sell  and  apply 
the  proceeds  to  the  payment  of  the  insurance 
company's  claim,  the  claim  of  the  vendee 
secured  by  mortgage,  and  the^purchase  price 
of  the  land  sold  by  David  to  Martin,  the  bal- 
ance to  be' paid  to  Martin^  who,  in  the  mean» 
time,  was  to  continue  in  possession  of  the 
land.  All  these  dealings  between  David  and 
Martin  were  had  during  the  time  Foster,  a 
creditor  of  Martin,  was  seeking  by  due  process 
of  law  to  enforce  nis  claim,  and  resulted  in 
preventing  him  from  obtaining  satisfaction 
of  his  judgment  by  ordering  execution.  A 
hinderance  and  delay  of  the  creditor,  caused 
by  the  trust  assumed  by  David,  which  consti- 
tutes a  constructive  fraud,  and  brings  the 
case  within  Sec.  6344  of  reyised  statutes,  in 
relation  to  ''insolvent  debtors."  ^miaan  v. 
MeNallv.  21  Ohio  St.  295. 

But  having  decreed  the  deed  void,  the  dis^ 
trict  court  erred  in  proceeding  to  order  the 
sale  of  the  land  and  directing  the  payment  of 
Foster's  judgment  from  the  proceeds,  &c. 

There  was  no  notice  given  of  the  pendency 
and  object  of  the  suit  as  provided  in 
Sec.  6344.  Hence,  it  was  the  duty  of  the 
court,  under  said  section,  after  declaring 
the  deed  to  be  void,  because  in  fraud  of 
creditors,  to  cause  a  copy  of  its  judg- 
ment to  be  certified  to  the  probi^te  court  of 
the  county,  to  the  end  that  a  trustee  might 
be  appointed  to  administer  the  insolyent's 
estate.  The  only  authority,  under  the  statute, 
for  the  court  declaring  a  conveyance  void  as 
against  creditors  to  proceed  to  administer  the 
trust,  is  where  such  notice  has  been  given. 
True,  the  court  below  found  there  were*no 
other  creditors.  That  finding  may  have  been 
true,  but  it  did  not  conclude  anybody.  No- 
tice, before  the  estate  can  be  settled,  must  be 
^iven  to  creditors  either  in  manner  provided 
m  this  section,  or  by  the  trustee  appointed  by 
the  probate  court.  Again,  if  we  could  assume 
that  all  the  creditors  of  Martin  Louderback 
were  before  the  district  court,  the  order  was 
not  justified,  for  it  appears  that  David  Lou- 
derback was  the  principal  creditor  of  Martin, 
whose  claims  alone  were  equal  to  the  probable 
value  of  the  property,  so  that  it  was  improper 
to  order  the  payment  of  any  claim  of  creditors 
in  full,  until  a  sale  of  the  property,  and  proof 
of  claims  were  made.  An  account  must  be 
taken,  and  the  proportion  payable  tu  each 
creditor  ascertained  before  payment  in  full 
can  be  ordered.  Motion  granted,  and  judg- 
ment of  the  district  court  must  be  modifi^ 
in  accordance  to  the  views  above  expressed. 

Cause  I^emanded. 

[To  appear  in  39  Ohio  St.] 


STATS    BX   BEL   ATTOlUrST-OXVXRAL   ▼.    FRAME, 
AITDITOB,  and  BSNITSR  ▼.  BAUDSB  XT  AL. 

Liquor  Licbnsib— -Scott  Act— CoNsrrruTioNAL  Law. 

{Ohio  Supreme  Qmrt.    June  26, 18S3.) 

1.  The  statute  of  April  17, 1883,  entitled  '*  an  act  fur- 
ther to  provide  affalust  evils  resulting  from  the  traffic 
in  intoxicating  iiquom,"  authorizing  annual  assess- 
ments upon  the  bustness  of  trafficking  in  intoxicating 
liquors  is  a  VMlid  and  constitutional  enactment. 

2.  The  provisions  of  the  second  section  of  the  stat- 
ute do  not  operate  where  the  real  property,  on  and  in 
which  the  business  is  conducted  by  a  tenant,  is 
held  by  such  tenant  under  a  lease  for  a  term  executed 
before  the  passage  of  the  statute. 

0 

Mandamus. 

Reserved  from  District  Court  of  Cuyahoga 
County. 

On  the  seventeenth  of  April,  1883,  the  gen- 
eral assemblv  passed  an  act,  commonly  known 
as  the  Scott  law,  of  which  the  following  is  a 
copy: 

An  Act  further  providing  against  the  evils 
resulting  from  the  traffic  in  intoxicating 
liquors. 

Section  1.  Be  it  enacted  by  the  Oeneral  as- 
semblyofthe  State  of  Ohio,  That  upon  the  busi- 
ness of  trafficing  in  intoxicating  liquors  there 
shall  be  assessed,  yearly,  and  shall  be  paid 
into  the  county  treasury,  by  eyery  person  en- 
gaged therein  as  hereinafter  provided,  and 
for  each  place  where  such  business  is  carried 
on,  by  or  for  such  person,  the  sum  of  two  hun- 
dred dollars. 

Provided,  if  such  business  continues 
through  the  year,  to  wit :  from  the  second 
Monday  of  April,  exclusively  in  the  trafficing 
in  malt  or  vinous  liquors,  or  both,  such  as- 
sessment shall  be  but  one-half  the  foregoing 
sum. 

Sec  2.  That  said  assessments,  together 
with  any  increase  thereof,  as  penalty  thereon, 
shall  attach  and  operate  as  a  lien  upon  the 
real  property  on  and  in  which  such  business 
is  conducted,  as  of  the  fourth  Monday  of 
April,  each  year,  and  shall  be  paid  onor  before 
June  twentieth  following.  Provided,  where 
any  such  business  shall  be  commenced  in  anv 
vear  after  said  Monday,  said  assessment  shaft 
be  proportionate  in  amount  to  the  remainder 
of  tne  assessment  year,  except  that  it  shall  in 
no  case  be  less  than  twenty-five  dollars,  and 
the  same  shall  attach  and  operate  as  a  lien, 
as  aforesaid,  at  the  date  of,  and  be  paid  within 
ten  days  after  such  commencement;  and  that 
whoever  shall  engaee  or  continue  in  the  busi- 
ness aforesaid  of  selling  intoxicating  liouors 
in  or  upon'  land  or  premises  not  ownea  by 
him,  and  without  the  written  consent  of  the 
owner  thereof,  shall  be  held  guilty  of  a  mis- 
demeanor and  liable  to  be  indicted  and  pun- 
ished by  a  fine  not  exceeding  one  hundred 
dollars  nor  less  than  twenty-five  dollars,  or 
by  imprisonment  in  the  county  jail  not  ex- 
ceeding ten  days,  or  both,  at  the  discretion  of 
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the  court ;  and  each  day's  continuance 
upon  such  premises  shall  be  an  additional 
offense. 

.Sec.  3.  That  every  assessor  shall  return  to 
the  county  auditor,  with  his  other  returns,  a 
.'Statement  upon  a  blank  to  be  furnished  by 
such   auditor  for   that  purpose,  as  to  every 

Clace  within  his  jurisdiction  where  such 
usiness  is  conducted,  showing  the  name  of 
the  person  engaged  therein,  a  brief  and  ac- 
curat/^  description  of  the  premises  where  the 
same  is  conducted,  and  by  whom  owned,  and 
whether  such  businesd  is  confined  exclusively 
to  traflBc  in  malt  or  vinous  liouors,  or  both  ; 
said  statement  shall  be  signta  and  verified 
before  such  assessor  by  such  person.  And  if 
such  person  shall,  on  demand,  refuse  or  fail 
to  furnish  the  requisite  information  for  such 
statement,  or  to  sign  or  verify  the  same^  such 
fact  shall  be  returned  by  the  assessor  and 
thereupon  such  assessment  upon  his  said 
business  shall  be  three  hundred  and  seventy- 
five  dollars.  And  if  any  person  having  made 
return  that  his  business  is  confined  exclu- 
sively to  malt  or  vinous  liquors,  or  both,  shall 
thereafter,  during  the  assessment  year,  sell 
any  other  intoxicating  liquors,  the  assess- 
ment uL:cr.  ais  business  shall  thereby  be  in- 
creased oy  the  sum  of  two  hundred  and  fifty 
dollars.  And  if  any  assessment  aforesaid  shall 
not  be  paid  when  due,  there  shall  be  added  a 
penalty  thereto  of  twenty  per  centum,  which 
shall' be  collected  therewith. 

Sec.  4.  That  the  county  auditor  shall  make 
and  preserve  duplicates  of  such  as&essments, 
alphabetically  arranged,  which  shall  show 
the  amdtint  and  time  of  each  assessment,  by 
whom  to  be  paid,  and  the  premises  whereon 
the  same  is  a  lien.  And  upon  receiving  sat- 
isfactory information  of  any  such  business 
liable  to  assessment,  or  increased  assessment, 
as  aforesaid,  not  returned  by  the  assessor,  he 
shall  forthwith  enter  the  same  upon  such  dupli- 
cate, and  upon  the  county  treasurer's  copy 
thereof.  By  the  first  Monaay  of  June  of  each 
year,  he  shall  make  and  deliver  to  the  county 
treasurer  a  copy  of  such  duplicate,  charging 
him  with  the  full  amount  of  such  assessments 
to  be  collected,  and  also  with  any  additional 
assessments,  or  increased  assessments  and  pen- 
alties. 

Sec.  5.  That  the  county  treasurer  shall  col- 
lect and  receipt  for  all  assessments  so  returned 
to  him.  Ana  if  any  assessment  shall  not  be 
paid  when  due,  he  shall  forthwith  proceed  as 
provided  by  section  one  thousand  one  hun- 
dred and  four  ^1104)  of  the  Revised  Statutes, 
to  enforce  the  hen  for  the  same  and  penalty ; 
and  the  provisions  of  said  section  and  any 
other  provisions  of  the  law  of  this  state  rela- 
tive to  the  collection  of  taxes  or  assecsments, 
are   hereby  made  applicable  to  the  enforce- 


ment of  such  liens  and  the  collection  of  such 
assessments  and  penalties.  Said  treasurer 
shall  charge  himself  with  all  such  assessments 
placed  in  his  hands  for  collection,  and  shall 
account  to  said  auditor  for  all  penalties  col- 
lected by  him  hereunder. 

Sec.  6.  The  phrase  ''  trafficing  in  intoxicat- 
ing liquors,"  as  used  in  this  act,  means  the 
buying  or  procuring  and  selling  of  intoxicat- 
ing liquors  otherwise  than  upon  prescriptions 
issued  in  good  faith  by  reputable  physicians 
in  active  practice  or  for  exclusively  known 
mechanical,  pharmaceutical  or  sacramental 
purposes,  but  such  phrase  does  not  include 
the  manufacturing  of  intoxicating  liquors 
from  the  raw  material  and  the  sale  thereof  by 
the  manufacturer  of  the  same  in  quantities 
of  one  gallon  or  more  at  any  one  time. 

Sec.  7.  That  the  revenues  and  fines  result- 
ing under  the  provisions  of  this  act  shall  be 
distributed  OS  follows,  to-wit:  In  every  county 
three-fourths  of  the  money  paid  as  herein  pro- 
vided into  the  county  treasury,  on  account  of 
any  business  aforesaid  carried  on  in  any  city 
or  village  therein,  shall,  upon  the  warrant  of 
the  county  Auditor,  be  paid  into  the  treasury 
of  such  corporation,  one-half  to  the  credit  of 
the  police  fund,  and  one-half  to  the  credit  of 
the  general  revenue  fund  thereof;  provided, 
in  corporations  having  no'  police  fund,  the  en- 
tire three  fourths  shall  be  passed  to  the  credit 
of  the  general  revenue  lund  thereof.  The 
other  fourth,  together  with  all  other  revenues 
resulting  hereunder  in  said  county,  shall  be 
passed  to  the  credit  of  the  poor  fund  of  such 
county. 

Sec  8.  Within  ten  days  after  the  passage 
of  this  act,  each  county  auditor  in  this  state 
is  hereby  directed  to  {J&blish,  by  one  insertion 
in  some  newspaper  of  general  circulation  in 
his  county,  a  notice  informing  all  persons  en- 
gaged in  the  trafiic  in  intoxicating  liquors, 
that  the  first  assessments  imposed  by  this  act 
will  be  due  and  payable  on  or  before  the  twen- 
tieth da)r  of  June,  A.  D.  1883.  The  attorney 
general  is  charged  with  the  duty  of  seeing 
that  the  requirements  of  this  section  are  ob- 
served, and  may  enforce  the  same  if  necessary 
by  proceedings  in  mandamus.  The  county 
commissioners  of  the  respective  counties  may 
allow  their  county  auditor  a  reasonable  com- 
pensation for  the  discharge  of  the  duties  im- 
posed upon  him  by  this  act. 

Sec  9.  That  the  sale  of  intoxicating  liq- 
uors, whether  distilled,  malt  or  vinous,  upon 
the  first  day  of  the  week^  commonly  called 
Sunday,  except  by  a  regular  druggist,  on  the 
written  prescription  of  a  regular  practicing 
physician  for  medical  purposes  only,  is  hereby 
declared  to  be  unlawful,  and  all  places  where 
such  intoxicating  liquors  are  on  other  days 
sold  or  exposed  for  sale,  except  drug  storeSi 
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shall  on  that  day  be  closed,  and  whoever 
makes  any  such  sale,  or  allows  any  such  place 
to  be  open  or  remain  open  on  that  day  shall 
be  fined  in  any  sum  not  exceeding  one  hun- 
dred dollars,  and  be  imprisoned  in  the  county 
jail  or  city  prison  not  exceeding  thirty  days. 
In  regular  hotels  and  eating  houses,  the  word 
*'  place ''  herein  used,  shall  be  hela  to  mean 
the  rtK>m  or  part  of  room  where  such  liauors 
are  usually  sold,  or  exposed  for  sale,  ana  the 
keeping  oi  such  room  or  part  of  room  securely 
closed  6hall  be  held,  as  to  such  hotels  and 
eating  houses,  as  a  closing  of  the  place  within 
the  meaning  of  this  act ;  provided,  that  noth- 
ing in  this  section  shall  prevent  the  council 
of  any  municipal  corporation  in  the  state  from 
regulating  ana  controlling  on  such  first  day 
of  the  week,  the  sale  of  beer  and  native  wine 
in  such  manner  as  may  by  ordinance  be  pro- 
vided. That  the  ^'  act  to  amend  section  6944 
of  the  Revised  Statutes  of  Ohio,  as  amended 
April  3,  1881,"  passed  April.  15,  1882,  be  and 
the  same  is  hereby  repealed.  And  any  mu- 
nicipal corporation  shall  have  full  power  to 
regulate,  restrain,  and  prohibit  ale,  beer,  and 
porter  houses,  and  places  of  habitual  resort  for 
tippling  and  intemperance.  But  if  any  mu- 
nicipal corporation  shall  prohibit  ale'  beer, 
and  porter  nouses  within  tne  limits  ot  such 
corporation  a  ratable  proportion  of  the  tax 
paid  by  the  proprietors  thereof  for  the  unex- 
pired portion  of  the  year  shall  be  returned  to 
such  proprietors. 

Sec.  10.  Whoever  sells  Intoxicating  liquors 
to  a  minor,  except  on  the  written  order 
of  his  parents,  guardian,  or  family  physician, 
or  to  a  person  intoxicated  or  in  the  habit  of 
getting  intoxicated,  shall  be  fined  not  more 
than  one  hundred  nor  less  than  twenty-five 
dollars,  and  imprisoned  not  more  than  thirty 
or  less  than  five  days. 

Sec.  11.  Section  6941  of  the  Revised  Stat- 
utes of  Ohio  is  hereby  repealed. 

Sec.  12.  This  actsnall  take  effect  on  its  pass- 
age but  no  assessments  [hereunder]  shall  oc- 
cur previous  to  the  fourth  Monday  of  April, 
one  thousand,  eight  hundred  and  eighty-three. 

On  the  27th,  of  April,  1883,  on  the  relation 
of  the  attorney  general  of  the  state,  an  alter- 
native writ  of  mandamus  was  issued  to  A.  J. 
Frame,  auditor  of  Athens  county,  command- 
ing him  to  publish  a  notice  as  required  by  the 
eighth  section  of  the  statute,  or  show  cause. 
The  defendant  answered,  in  substance,  that 
the  statute  requiring  the  performance  of  the 
alleged  duty,  stated  in  the  writ,  is  unconsti- 
tutional and  void ;  wherefore  he  declines  to 
perform  it.  The  sufiSciency  of  this  answer  is 
the  main  subiect  of  inquiry  in  this  case. 

With  the  above  is  also  submitted  the  case 
of  Benner  v,  Bauder  et  el.,  an  action  originally 


commenced  in  the  Court  of  Common  Pleas  of 
Cuyahoga  county,  by  Benner  against  the  au- 
ditor, treasurer  and  commissioners  of  sai<l 
county  to  restrain  the  assessment  of  the  tax 
authorized  by  this  statute;  and  against  tin* 
trustees  of  the  estate  of  Thomas  Bolton  lessor 
of  the  plaintiff,  to  enjoin  them  from  taking 
any  steps,  civilorcriminal,  against  the  plaint- 
iff under  the  statute. 

Benner  alleged  in  his  petition,  in  substance, 
that  he  is  engaged  in  the  business  of  trafficinjz 
in  intoxicating  liquors,  in  said  county,  on  reii I 
estate  held  by  him  under  a  lease  executed  by 
one  Thomas  Bolton,  in  his  lifetime,  for  a  term 
of  fifty  years,  commencing  on  the  first  day  oi' 
April,  1867;  that  by  covenants  in  said  lease 
he  is  bound  to  pay  an  annual  rent  and  all 
taxes  and  assessments  levied  upon  the  preni 
ises  during  the  term,  and  that  a  failure  on  his 
part  to  make  such  payments  is  a  cause  of  foi- 
feiture  of  the  lease ;  that  said  Bolton  is  now 
dead,  and  by  his  last  will  vested  the  fee  sim- 
ple of  said  premises  in  said  trustees,  who  ar«' 
now  the  owners  thereof,  and  who  refuse  t«> 
consent  in  writing  to  the  continuance  of  sai<l 
business  on  the  premises,  and  threaten  to 
prosecute  him  criminally  if  he  continues  in 
the  business  on  the  leased  premises,  and  de- 
clare the  lease  forfeited,  if  he  neglects  to  pay 
any  assessment  levied  under  the  statute ;  that 
the  defendants,  the  auditor  and  treasurer  of 
the  county,  threaten  to  proceed,  under  the  4th 
and  5th  sections  of  the  statute,  to  levy  and  col- 
lect the  taxes  or  assessments  authorized 
by  the  statute ;  that  the  statute  is  unconsti- 
tutional and  void,  and  that  irreparable  injury 
will  result  to  him  unless  the  defendants  are 
restrained,  etc. 

A  general  demurrer  was  filed  to  this  peti- 
tion, which  was  sustained  by  the  court  of 
common  pleas,  and  the  petition  dismissed. 
To  reverse  this  judg^nent,  this  petition  in 
error  was  filed  in  the  district  court,  which  has 
been  reserved  for  decision  in  this  court. 

Against  the  validity  of  this  statute,  it  is 
alleged  that  it  isnot  within  the  scope  of  legis- 
lated power  granted  to  the  general  assembly, 
and  violates  inhibitions  imposed  by  the  con- 
stitution upon  the  power  of  the  general  as- 
sembly. 

McIlvaine,  J. 

The  cases  before  us  involve  grave  and  im- 
portant questions  of  constitutional  law — of 
legislative  power  as  conferred  upon  the  gen- 
eral assembly  of  the  state  by  the  constitution. 
Was  this  enactment  within  the  scope  of  that 
power  ? 

The  exact  scope  of  that  power  is  the  differ- 
ence between  powers  granted,  both  generally 
and  specifically,  by  the  constitution,  and  the 
limitations  thereon,  found  in  other  provisions 
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of  the  constitution,  in  the  constitution  of  the 
United  States,  ana  in  the  laws  of  congress 
parsed  in  pursuance  thereof. 

The  general  grant  is  found  in  section  1, 
article  2,  of  the  constitution.  It  reads  thus : 
''  The  legislative  power  of  this  state  shall  be 
vested  in  a  general  assembly,  which  shall 
consist  of  a  senate  and  a  house  of  representa- 
tives." 

When  considered  independently  of  other 
parts  of  the  constitution,  there  can  be  no 
doubt  as  to  the  meaning  of  this  section.  It 
is  a  fundamental  principle  in  our  system  of 
state  government  that  the  people,  who,  in  an 
organized,  representative  oody^  framed  the 
constitution,  and  as  individual  citizens  ratified 
aiid  adopted  it,  are  the  source  of  all  political 
power,  and  in  fact  constitute  the  state.  This 
section,  therefore,  is  a  declaration  that  all  the 
power,  legislative  in  character,  of  the  people 
within  the  limits  of  the  territory  of  Ohio  and 
orj^anized  into  a  government  under  this  con- 
stitution, is  vested  in  the  general  assembly. 

That  the  passage  of  this  enactment  by  'the 
general  assemby  was  the  exercise  of  a  power 
legislative  in  character,  is  an  indisputable 
proposition ;  and  if  section  1,  article  2,  were 
the  only  provisions  of  the  constitution  to  be 
considered,  the  validity  of  the  statute  would 
never  be  questioned.  And  further,  without 
stopping  to  inquire  into  the  inherent  nature 
of  legislative  power,  it  is  certainly  safe  to  say 
that  in  the  absence  of  constitutional  limita- 
tions, the  power  would  be  ample  for  the  mak- 
ing of  laws  absolutely  prohibiting  all  traffic 
in  intoxicating  liquors.  To  maintain  this 
doctrine  it  is  not  necessary  to  hold  that  the 
right  to  traffic  generally,  in  all  subjects  of 
trade,  is  subject  to  legislative  control.  It  is 
enough  to  hold  that  it  traffic  which  tends  to 
evil,  and  that  continually,  is  under  the  absoK 
Idte  control  of  the  general  assembly.  Surely 
it  was  within  the  power  of  the  people  who 
made  the  constitution,  and  who  gave  to  the 
general  asembly  all  the  power  over  the  traffic 
which  they  possessed,  unless  we  can  find  in 
some  other  part  of  the  constitution  a  limita- 
tion upon  the  terms  of  this  grant  of  power. 

There  is  such  a  limitation,  however,  in  the 
eighteenth  section  of  the  schedule  (adopted 
as  a  part  of  the  constitution  by  a  separate 
vote  of  the  people)  to  wit :  "  No  license  to 
traffic  in  intoxicating  liquors  shall  hereafter 
be  granted  in  this  state  ;  but  the  general  as- 
sembly may,  bv  law,  provide  against  evils 
resulting  therefrom."  The  first  clause  is  an 
express  and  positive  restriction  upon  the 
power  of  legislation ;  and  upon  the  last  clause, 
by  implication,  the  power  is  restricted  to 
making  provisions  against  — ^io'  resulting 
from  the  traffic. 

It  has  been  claimed,  that  because  this  last 


clause  is,  in  form,  a  grant  of  power,  that  it 
confers  the  only  power  possess^  by  the  gen- 
eral assembly  over  the  subiect  of  intoxicat- 
infi;  liquors,  on  the  theory  that  where  specific 
power  over  a  particular  subject  is  given,  it 
will  be  presumed  to  be  exclusive,  and  with- 
draw the  subject  from  a  more  general  grant 
of  power.  We  are  inclined,  however,  to 
think  that  this  clause  was  inserted  for  the 
purpose,  in  addition  to  that  above  named,  to 
repel  an  influence,  from  the  facts  that  no 
restraint  was  imposed  upon  the  traffic  by  the 
constitution,  and  legislative  restraint  by 
license,  was^  inhibited,  that  the  intention  was 
to  withdraw  the  traffic  from  legislative  con- 
trol, as  license  laws,  before  the  adoption  of 
the  constitution,  were  the  only  means  used 
for  the  restraint  or  regulation  of  the  traflBc. 

It  would  make  no  difference  in  the  solu- 
tion of  the  question  now  under  consideration 
whether  the  authority  of  the  general  as- 
sembly to  pass  this  statute  be  traced  to  the 
general  grant  of  legislative  power,  or  to  sec- 
tion 18  of  the  schedule.  In  cither  case,  if  it 
be  not  a  license  law  or  in  contravention  o( 
some  other  provision  of  the  constitution, 
the  validity  of  the  statute  must  be  main- 
tained. 

It  has  been  said  that  the  power  of  the  gen- 
eral assembly  over  the  traffic  in  intoxicating 
liquors  is  to  regulate  and  not  to  prohibit, 
MiOer  &  Oibatm  v.  SicOe,  3  Ohio  St.  475. 
With  ihis  construction  of  the  constitu- 
tion we  agree:  '^  The  general  assembly  may, 
by  law,  provide  against  evils  resulting  there^ 
from."  It  seems  to  us  to  be  fairly  implied 
from  these  terms  that  in  the  judgment  of 
the  framers  of  the  constitution,  that  the 
traffic  in  intoxicating  liquors  might  be  carried 
on  without  resulting  in  evil,  and  tothat  ex- 
tent it  should  not  be  prohibited.  Such 
traffic  would  undoubtedlv  embrace  sales  for 
mechanical,  medicinal  and  sacramental  pur- 
poses ;  and  upon  such  traffic  this  statute  has 
imposed  no  burden  whatever.  Section  6  of 
the  act. 

On  the  other  hand,  it  is  expressly  rec(^nized 
that  evils  do  or  may  result  from  the  traffic  in 
intoxicating  liquors,  and  the  general  assem- 
bly may,  by  law,  provide  against  them.  The 
language  of  the  eighteenth  section  does  not 
limit  the  power  to  the  making  of  provisions 
for  the  purpose  of  mitigating  such  evils,  or 
diminisning  them ;  the  power  is  equid  to  the 
providing  of  means  to  prevent  the  evils  so 
resulting ;  to  so  regulate  the  traffic  that  no 
evil  will  result  therefrom.  The  provisions 
which  may  be  made  '*  by  law  "  are  not  pre- 
scribed. True,  they  must  be  directed  against 
evils  resulting  from  the  tiaffic,  and  they  may 
not  be  such  as  are  inhibited  by  any  provi- 
sion of  the  constitution.    Subject,  however, 
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to  these  limitations,  the  whole  scope  of 
of  legislative  power  is  given  to  the  general 
assembly  to  be  exercised  at  its  discretion. 
Hence  its  judgment  in  the  selection  of 
m^uns,  within  such  scope  of  authority,  is  not 
subject  to  be  reviewed  by  this  court. 

Undoubtedly  the  evils  contemplated  by 
the  constitution  as  resulting  from  the  traffic 
in  intoxicating  liquors  are  those  which  re- 
sult from  the  sale  and  use  of  such  liquors  as 
a  beverage,  and  such  were  the  evils  against 
which  this  statute  was  intended  in  some  de- 
gree to  provide.  If,  in  the  judgment  of  the 
general  assembly  it  be  necessary,  in  order 
to  prevent  evils  resulting  from  the  traffic, 
that  the  sale  and  use  of  intoxicating  liquors 
as  a  beverage  be  absolutely  prohibited,  we 
can  see  no  constitutional  ground  upon  which 
such  exercise  of  its  judgment  and  discretion 
can  be  reviewed  bv  the  courts  of  the  state. 
True,  the  statute  under  consideration  was 
not  intended  to  operate  as  a  prohibition  of 
the  sale  and  use  of  such  liquors  for  drinking 
purposes;  but  only  as  a  restraint  upon  the 
traffic,  whereby  the  evils  resulting  therefrom 
might  in  some  degree  be  diminished.  The 
point,  intended  to  be  made  is,  if  the  power  to 
forbid  the  sale  and  use  of  such  liquors  as  a 
beverage  exists,  the  power  to  pass  this  statute 
cannot  be  doubted. 

It  is  claimed,  however,  that  the  burdens 
imposed  b^  the  statute  upon  the  business  of 
trafficing  in  intoxicating  liquors  cannot,  in 
any  degree,  operate  as  a  provision  against 
evils  resulting  from  the  traffic.  Several  an- 
swers may  be  made  to  this  claim :  1.  It  is 
contrary  to  the  declared  opinion  and  judg- 
ment of  the  general  assemblv,  to  whom  alone 
the  constitution  has  given  the  right  to  select 
the  means  to  be  provided.  2.  The  statute 
cannot  be  held  invalid  on  such  grounds,  un- 
less the  declared  judgment  and  purpose  of 
the  general  assembly  be  plainly  and  palpa- 
bly fallacious  and  illusory.  Si.  We  think  the 
direct  tendency  of  these  burdens  is  to  reduce 
the  number  of  places  where  such  traffic  is 
conducted,  and  the  number  of  persons  en- 
gaged in  it,  and  per  consequence,  the  quan- 
tity of  liquors  drank.  Hence  it  is  impossible 
to  say  that  the  amount  of  evil  will  not  be 
diminished. 

Does  the  statute  contravene  the  first  clause 
of  the  eighteenth  section  of  the  schedule — 
**  No  license  to  traffic  in  intoxicating  liquors 
shall  hereafter  be  granted  in  this  state?" 
This  question  arises  on  the  last  clause  of  sec- 
tion 2,  of  the  statute;  which  section  reads 
thus : 

**  Sec.  2.  That  said  assessments,  together 
with  any.  increase  thereof,  as  penalty  thereon, 
shall  attach  and  operate  as  a  lien  upon  the 
real  property  on  and  in  which  such  business 


is  conducted,  as  of  the  fourth  Monday  of  April 
each  year,  and  shall  be  paid  on  or  before  June 
20,  following:  provided,  where  any  such  busi- 
ness shall  be  commenced  in  anv  vear  after 
said  Monday,  said  assessment  shall  be  propor- 
tionate in  amount  to  the  remainder  of  the  as- 
sessment year,  except  that  it  shall  in  no  case 
be  less  than  twenty-five  dollars,  and  the  same 
shall  attach  and  operate  as  a  lien,  as  aforesaid, 
at  the  date  of,  and  be  paid  within  ten  days 
after  such  commencement ;  and  that  whoever 
shall  engage  or  continue  in  the  <)U6iness 
aforesaid  of  selling  intoxicating  liquors  in  or 
upon  land  or  premises  not  owned  by  him,  and 
without  the  written  consent  of  the  owner 
thereof,  shall  be  held  guilty  of  a  misdemeanor 
and  liable  to  be  indicted  and  punished  by  a 
fine  not  exceeding  one  hundred  dollars  nor 
less  than  twenty-five  dollars,  or  by  imprison- 
onment  in  the  county  jai^l  not  exceeding  ten 
days,  or  both,  at  the  discretion  of  the  court ; 
and  each  day's  continuance  upon  such  prem- 
ises shall  be  an  additional  offense." 

It  is  very  clear  to  a  majority  of  the  court 
that  the  last  clause  of  this  section  is  so  dis- 
connected from  the  balance  of  the  statute, 
that  if  stricken  out,  that  which  would  re- 
main is  complete  in  itself,  and  would  be  capa- 
ble of  being  enforced  in  accordance  with  the 
legislative  intent.  The  whole  statute  does 
not,  on  its  face,  afford  any  reason  to  presume 
that  the  balance  of  the  statute  would  not  have 
been  passed  if  this  clause  had  been  omitted. 
Hence,  both  upon  reason  and  authority,  the 
balance  of  the  statute  must  [be]  held,  as  far 
as  this  question  is  concerned,  to  be  valid, 
though  tnis  clause  be  in  contravention  of  the 
"  no  license  "  clause  of  the  constitution.  See 
Cooley's  Constitutional  Limitations,  fifth 
edition,  pages  211  to  216  inclusive,  and  au- 
thorities therein  cited. 

Upon  this  view,  further  consideration  of 
this  question  might  be,  with  propriety,  omit- 
ted from  this  opinion,  as  the  cases  before  us 
do  not  depend  upon  the  validity  or  invalidity 
of  the  second  section  of  the  statute. 

But  inasmuch  as  the  validity  of  this  clause 
of  the  statute  has  been  fully  and  ably  dis- 
cussed by  coiinsel,  and  a  large  number  of  the 
citizens  of  the  state  are  personally  interested 
in  the  question,  I  have  concluded  to  state  the 
views  entertained  bv  a  majority  of  the  court, 
after  full  consideration. 

Counsel  who  have  argued  against  the  valid- 
ity of  the  statute,  have  relied  with  much  con- 
fidence upon  the  recent  decision  of  this  court 
in  the  case  of  The  State  v.  Hipp^  38  Ohio  St. 
199,  in  which  a  statute  in  many  respects  sim- 
ilar to  the  one  now  before  us,  was  held  to  be 
unconstitutional  and  void. 

While  there  is  no  disposition  on  the  part 
of  the  court  to  overrule  the  decision  in  that 
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case,  or  to  depart  from  the  definition  of  a 
license  ^  therein  laid  down,  we  find  that 
there  are  fundamental  differences  between  the 
two  statutes  in.  relation  to  provisions  upon 
which  this  question  depends. 

Of  the  statute  under  consideration  in  Hipp's 
case,  commonly  called  the  Pond  Law,  it  was 
very  clearly  and  correctly  stated  by'Okey,  C. 
J.,  m  delivering  the  opinion  of  the  court,  that 
with  the  exception  of  physicians,  vendors  of 
pure  alcohol  for  mechanical  purposes,  and 
druggists,  *'  the  act  is  to  all  j>erson8  then  en- 
gaged or  thereaftor  engaging  in  the  traffic  in 
liquor,  who  fail  to  comply  with  its  terms,  a 
stringent  prohibitory  liquor  law."  The  terms 
required  were  the  payment  of  certain  sums  of 
money  and  "the  execution  of  certain   bonds. 

And  again,  on  page  288  of  the  report,  the 
Chief  Justice  said :  '*  In  substance,  it  (the 
statute)  is  to  all  dealers  who  fail  to  comply 
with  its  provisions,  a  stringent  prohibitory 
liquor  law,  and  as  to  all  dealers  who  do  so 
complv,  it  grants  the  privilege,  in  the  future, 
to  deal  in  such  liquors  to  the  extent  not  pro- 
hibited hy  previously  existing  laws.  In  legal 
effect,  it  IS  an  act  granting  to  those  who  com- 
ply with  its-  provisions,  licenses  to  traffic  in 
intoxicating  liquors,  to  the  exclusion  of  all 
other  dealers,  and  hence  it  is  in  conflict  with 
the  constitutional  provision  under  considera- 
tion." Such  was  a  brief  but  clear  statement 
of  the  grounds  upon  which  the  decision  was 
base'd. 

A  license  is  essentially  the  granting  of  a 
special  privilege  to  one  or  more  persons,  not 
enjoyed  .by  citizens  generally,  or,  at  least,  not 
enjoyed  by  a  class  of  citizens  to  which  the  li- 
cense belongs.  A  common  right  is  not  the 
right  of  license  law.  The  removal  of  individ- 
ual-disabilities  is  not  the  granting  of  a  li- 
cense. The  right  to  traffic  in  intoxicating 
liquors  for  the  purpose  of  drinking  oefore 
the  passage  of  the  Scott  law  was  the  common 
right  of  each  and  every  citizen  of  the  State. 
It  so  remained  after  its  passage.  No  ci  tizen  or 
class  of  citizens  is  required  by  the  statute  to 
perform  any  condition  before  the  right  to  so 
traffic  shall  rest  in  him.  The  right  was  not 
taken  away  from  him.  How  then  can  it  be 
said  that  the  right  to  so  traffic  is  a  special 
privilege  to  any  one  under  this  statute? 

It  is  argued  that  the  statute  deprives  a  class 
of  persons,  to  wit :  all  those  who  do  not  own 
real  estate,  of  the  right  to  continue  or  engage 
iu  the  traffic,  and  the  right  is  granted  back  to 
those  of  the  class  only  wno  obtain  the  written 
consent  of  the  owner  of  real  estate  to  conduct 
the  traffic  on  his  premises.  These  are  not  fair 
statenxents  of  either  the  terms  or  the  legal  ef- 
fect of  the  statute.  The  personal  right  to  en- 
gage in  the  traffic  is  not  taken  away  from 
any  person.    True,  it  is  made  a  misdemean(Mr 


for  any  one,  for  every  person  in  the  state, 
whether  he  be  the  owner  of  real  estate  or 
not,  to  engage  in  such  traJSSc  on  the  real  prop- 
erty of  another  without  the  written  consent 
of  the  latter. 

This  provision,  however,  does  not  apply  (as 
will  hereafter  be  shown)  to  lessees  in  posses- 
sion under  a  lease  executed  before  the  passage 
of  the  act.  The  offense  here  created  can  be 
committed  only  by  trespassers  and  tenants 
holding  under  leases  executed  subsequent  to 
the  passage  of  the  law.  A  mere  restriction 
upon  the  exercise  of  an  admitted  right,  and 
we  think  a  very  reasonable  restriction  when 
considered  in  connection  with  the  first  clause 
of  this  section,  which  makes  the  real  estate 
upon  which  the  traffic  is  conducted  subject 
to  the  payment  of  the  assessments  imposed 
by  the  statute.  To  my  mind,  it  is  palpable 
misnomer  to  call  such  a  statute  a  prohibitory 
liquor  law;  and  unless  it  be  such,  no  license 
or  special  privilege  can  be  obtained  under  it, 
as  was  t^hown  in  Hipp'scase,  supra. 

Wc  think  this  statute  is  no  more  a  license 
law  than  was  section  2  of  the  Liauor  Law  ot 
1854,  which  provided  "  That  it  snail  be  un- 
lawful for  any  person  or  persons,  by  agent  or 
otherwise,  to  sell  intoxicating  liquors  to 
minors,  unless  upon  a  written  order  of  their 
parents,  guardians,  or  familv  physician." 
Surely  it  can  not  be  contended  that  that  sec- 
tion granted  a  license  to  traffic  in  intoxicat- 
ing liquors. 

Is  the  burden  assessed  by  the  first  section 
of  the  statute  in  conflict  with  the  second 
section  of  the  twelfth  Article  of  the  Consti- 
tution ?  This  provision  of  the  Constitution 
reads  as  follows :  '*  Laws  shall  be  passed  tax- 
ing,  by  a  uniform  rule,  aU  moneys,  credits, 
investments  in  bonds,  stocks,  joint  stock 
companies  or  otherwise,  and  all  real  and  per- 
sonal property,  according  to  its  true  value  in 
monev." 

We  are  not  disposed  to  Question  the  co^ 
rectness  of  the  repeated  decisions  of  this 
court  that  the  above  section  of  the  Constitu- 
tion furnishes  the  governing  principle  for  all 
laws  levying  taxes  for  general  revenue, 
whether  for  state,  county,  township  or  mu- 
nicipal purposes.  It  by  no  means  follows, 
however,  that  no  moneys  can  constitutionallv 
come  into  the  public  revenues  except  such 
as  are  rai^ed  by  such  taxation.  And  it 
is  equally  well  settled  that  burdens  in  the 
form  of  license-taxes  may  be  imposed  upoa 
certain  classes  of  business  which  in  their 
nature  are  injurious  to  the  public  welfare, 
and  moneys  thus  raised  are  properly  placed 
in  the  puBlic  revenues,  although  it  would  be 
in  violation  of  section  2,  Art,  12,  to  impose 
such  burdens  merely  for  the  purpose  of  rais* 
ing    public  revenue.    (The    authorities  on 
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these  points  are  collected  in  the  State  v.  Hipp, 
mpra^  page  225.) 

In  our  opinion  it  is  not  of  the  slightest  ma- 
teriajity,  under  this  section  of  the  constitu- 
tion, whether  burdens  imposed  on  business 
which  in  its  nature  is  injurious  to  the  public 
welfare,  be  imposed  in  the  form  of  a  license 
fee  or  In  some  other  form.  If  they  be  not  im- 
posed for  the  mere  purpose  of  raising  general 
revenue,  section  2,  article  12,  is  not  violated. 
It  htis  not  been  claimed  that  the  assessment 
imposed  by  section  1  of  the  statute,  independ- 
ent of  other  provisions  of  the  statute,  could 
be  regarded  as  a  license  fee.  It  cannot  be 
aflSrmed  that  such  impositions  were  for  the 
mere  purpose  of  raising  general  revenue. 
The  declared  object  of  the  General  Assembly, 
as  stated  in  the  title  of  the  statute,  was 
"further  to  provide  against  evils  resulting" 
from  the  traffic  in  intoxicating  liquors.  The 
burden  is  imposed  upon  a  business  injurious 
to  the  public  welfare.  The  raising  of  revenue 
is  a  mere  incident  to  the  main  purpose  of  the 
statute.  There  is  no  conflict  between  the 
statute  and  the  second  section  of  the  twelfth 
article  of  the  constitution.  Van  Horn  v.  The 
People,  46  Mich.  183,  and  Youngblood  v.  Sexton, 
32  Mich.  406. 

It  is  also  contended  that  section  2  of  the 
statute,  which  makes  the  iissessments  imposed 
by  section  1  on  the  business  of  trafficing  in 
intoxicating  liquors  a  lien  on  the  real  prop- 
erty on  ana  in  which  the  business  is  con- 
ducted, is  in  conflict  with  section  23  of  article 
2 J  and  section  19  of  article  1  of  the  constitu- 
tion. The  first  named  section  inhibits  the 
passage  of  laws  impairing  the  obligations  of 
contracts,  and  the  latter  provides:  '*  private 
propnerty  shall  ever  be  held  inviolate  but  sub- 
servient to  the  public  welfare." 

The  contention  is  that  the  obligation  of 
contracts  of  lease  entered  into  before  the 
statute  was  passed,  and  still  subsisting,  is  im- 
paired by  this  section.  We  are  not  able  to 
see  wherein  the  obligation  of  such  contracts 
is  at  all  affected.  The  parties  are  still  bound 
by  all  their  covenants  and  agreements  the 
same  as  if  the  statute  had  not  been  passed, 
and  all  remedies  are  preserved  intact.  The 
rental  values  as  well  as  the  profits  of  the  use 
of  the  property  may,  indeed,  depreciate  under 
the  operation  of  this  statute,  but  such  result 
furnishes  no  ground  for  declaring  the  act  un- 
constitutional under  section  23,  article  2. 

We  think,  however,  that  to  subject  the  free- 
hold to  the  payment  of  these  assessments, 
when  made  against  a  tenant  for  carrying  on 
the  business  upon  premises  leased  prior  to  the 
passage  of  the  statute,  would  be  an  unwar- 
rantable interference  with  private  property. 
In  other  words,  in  effect,  it  is  subjecting  one 
man's  propeity  to  the  payment  of  another's 


debts.  If  this  infirmity,  ho>vever,  can  be 
taken  out  of  the  statute  by  applying  it  only 
to  cases  arising  under  lca>«es  executed  after 
the  passage  of  the  statute,  it  is  our  duty  so  to 
construe  it.  Every  presumption  must  be 
taken  in  favor  of  the  validity  of  statute:^.  It 
will  be  presumed  that  the  legislative  intent 
was  to  apply  the  statute  to  subsequent  leases 
only,  if  necessary  to  preserve  it  troin  consti- 
tutional objection.  It  will  never  be  presumed 
that  the  Legislature  intended  to  pass  an  un- 
constitutional law. 

According  to  the  terms  of  the  statute,  land 
upcm  which  a  trespasser  may  enter  and  carry 
on  the  traffic  without  the  knowledge  of  the 
owner,  is  made  subject  to  the  lien.  Surely 
such  was  not  the  intent  of  the  General  As- 
sembly. And  upon  the  same  theory,  we  do 
not  believe  that  the  intention  was  to  subject 
the  freeholder  of  a  lessor  for  assessments 
against  the  business  of  the  lessee  over  wliich 
the  lessor  had  no  control  during  the  term, 
granted  under  a  pre-existing  lease. 

And,  further,  the  penal  provision  in  the 
same  section  of  the  act,  which,  evidently, 
was  inserted  mainly  for  the  protection  of  the 
lessor  whose  real  estate  was  made  subject  to 
the  lien  of  the  assessment,  certainly  was  not 
intended  to  be  enforced  in  cases  where  the 
lien  did  not  attach  under  the  statute,  to- wit, 
in  cases  of  pre-existing  leases.  In  such  cases 
not  only  had  the  property  pa'^sed  from  the 
control  of  the  owner,  oy  virtue  of  the  prior 
lease,  during  the  term,  but,  during  the  term, 
the  absolute  rieht  of  dominion  hact  vested  in 
the  lessee;  ana  we  do  not  think  that  as  be- 
tween such  parties,  it  was  intended  that  the 
statute  should  interfere  to  any  extent.  Of 
course,  as  to  subsequent  leases,  as  well  as  to 
cases  of  trespass,  these  considerations  do  not 
apply.  -A«  to  them,  no  property  rights  are 
violated  by  the  statute. 

It  is  also  objected  that  the  statute,  being  o^ne 
of  a  general  nature,  does  not  have  a  uniform 
operation  throughout  the  state,  in  violation  of 
section  23,  article  2,  of  the  Constitution. 
This  objection  cannot  be  maintained.  The 
statute,  indeed,  is  one  of  a  general  nature, 
but  it  has  a  uniform  operation  throughout 
the  state*. 

There  are  some  Other  objections  made  to  the 
validity  of  the  statute,  out  we  find  none, for 
which  the  statute  should  be  adjudged  uncon- 
stitutional. 

In  J3tate  v.  Frame,  judgn^ent  for  the  rela- 
tor. 

In  Benner  v.  fiaucfer,  judgment  aflSrmed. 

W.  W.  Johnson.  C.  J\,  who  was  absent  dur- 
ing the  oral  argument,  on  account  of  sickness 
in  his  family,  desires  it  to  be  noted,  that  he 
was  furnished  with  copies  of  the  records  and 
I  arguments  as  they  were  filed,  and  that  after  a 
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full  and  careful  consideration  of  the  points 
involved,  concurs  in  the  decision. 

Qkey,  J.,  dissented. 

[To  appear  in  39  Ohio  St.] 


♦  ♦  ♦ 


palHsb  t.  thx  rati. 

Patent  "  Buttkb  "— Sai.b  of~Powbb  of  LaoiSLA- 

TURK  TO  RbQULATK. 

{Ohio  JHupreme  Ctourt,    June  26, 1888.) 

Section  7090  of  the  Revised  Statutes  provides  for  the 
punisliment,  by  fine  or  imprisonment,  or  both,  of 
persons  who  knowingly  sell,  or  oflbr  for  sale,  any 
substance  purporting  to  be  butter  or  cheese,  or  having 
semblance  of  butter  or  cheese,  which  substance  is  not 
made  wholly  from  pure  cream  or  pure  milk,  unless 
esoh  paokaseof  such  substance  have  distinctly  and 
durably  painted,  stamped  or  marked  thereon  the 
name  of  each  article  used  or  entering  into  the  compo- 
sition of  such  substance. 

Helti: 

1.  The  fact  that  the  article  sold  wss  manufaetursd 
under  letters  patent  issued  by  the  United  States,  con- 
stitutes no  defense  to  an  information  or  indictment 
for  violating  the  provisions  of  this  section. 

2.  For  the  purpose  uf  promoting  the  public  weUue 
the  legislature  nas  power  to  regulate,  or  forbid  the 
sale  of  patented  articles,  to  the  same  extent  as  articles 
not  patented,  if  no  diBorimination  is  made. 

Motion  for  leave  to  file  a  petition  in  error  to 
the  District  Court  of  Cuyahoga  County. 

The  case  is  stated  in  the  opinion  of  the 
court. 

Upson,  J. 

John  Palmer  was  convicted,  in  the  police 
oourt  of  the  city  of  Cleveland,  of  selling 
twenty-seven  packages  of  a  substance  having 
the  semblance  of  butter,  but  not  made  wholly 
from  pure  cream  or  pure  milk,  and  the  pack- 
ages not  having  printed,  stamped  or  marked 
thereon^the  name  of  each  article  used  or  en- 
tering into  the  composition  of  the  substance 
thus  sold ;  in  violation  of  the  provisions  of 
section  7090  of  the  revised  statutes.  Upon 
this  conviction  Palmer  was  sentenced  to  pay 
a  fine  of  fifty  dollars  and  costs.  The  judgment 
of  the  police  court  was.  on  error,  affirmed  by 
the  court  of  common  pleas,  and  the  judgment 
of  the  latter  court  was  affirmed  by  the  district 
court.  Palmer  now  asks  leave  to  file  a  peti- 
tion in  error  to  reverse  the  judgment  ot  the 
district  court. 

The  defense  made  in  the  police  oourt  was 
founded  upon  the  fact,  which  is  shown  by  the 
record,  that  the  substance  sold  by  Palmer  was 
manufactured  under  letters  patent  issued  by 
the  United  States,  and  it  is  claimed  that  the 
section  under  which  Palmer  was  convicted,  so 
far  as  it  applies  to  articles  protected  by  such 
letters  patent,  is  in  conflict  with  the  consti- 
tution and  laws  of  the  United  States,  and  is 
therrfore  void. 

The  constitution  of  Ohio  provides  that  pri- 
vate property  shall  ever  be  held  inviolate,  but 
subservient  to  the  public  welfare,  and  in  vest- 
ing the  legislative  power  of  t)ie  state  in  the 


general  assembly,  full  power  is  given,  by  the 
constitution,  to  enact  such  judicious  and  rea- 
sonable laws  as,  in  the  judgment  of  the  legis- 
lature, may  be  necessary  for  the  purpose  of 
preventing  any  person  from  using  his  own 
property,  or  rights,  in  such  a  way  as  to  injure 
the  community  or  individuals.  This  general 
power  is  subject  only  to  the  limitations  im- 
posed by  the  conistitution  ot  the  state,  or  that 
of  the  United  States,  and  within  it  is  clearly 
included  the  right  to  regulate,  or  forbid  the 
sale  of  property,  to  any  extent  that  may  be 
necessary  to  promote  the  public  wel&re.  It 
was  therefore  within  this  undoubted  power  erf 
the  legislature  to  prohibit  the  sale  of  sub- 
stances having  the  resemblance  of  butter,  or 
cheese,  but  not  made  wholly  from  pure  cream 
or  milk,  unless  each  pacaage  of  such  sub- 
stance should  have  painted,  stamped  or 
marked  thereon,  in  the  manner  prescribed  by 
the  statute,  the  manner  of  each  article  used 
in  or  entering  into  the  composition  of  such 
substance ;  and  the  power  is  possessed  by  the 
legislature  over  the  sale  of  luticles  protected 
by  letters  patent,  as  well  as  of  those  not  thus 
protected. 

The  patent  laws  of  the  United  States  give 
to  inventors  the  exclusive  right  to  their  in- 
ventions, but  do  not  give  to  them  the  right  to 
disregard  laws  enacted  to  promote  the  welfinre 
of  the  whole  people.  The  state  cannot  dis- 
criminate against  patented  articles  by  impos- 
ing upon  their  sale  conditions  and  restrictions 
not  placed  upon  the  sale  of  other  similar  arti- 
cles, but  the  sale  of  all  articles  like  those  now 
under  consideration,  whether  patented  or  not, 
may  be  restricted,  regulated,  or  forbidden, 
whenever  the  public  good  rej^uiree  such  re- 
striction, regulation  or'prohibition. 

These  principles  have  been  reoogniied  and 
illustrated  in  a  number  of  cases  decided  by 
this  court,  and  by  the  Supreme  Court  of  the 
United  Statea 

Among  the  leading  cases  are  Jordan  y.  Ower- 
Mft  cfVayUm,  4  Ohio  295 ;  The  StaU  exreLy. 
Tda^iiofM  Company,  86  Ohio  St  296 :  FaUermm 
V.  Kentucky,  97  U.  S.  501,  and  WMer  r.  Fir- 
^nid,  103  U.S.  844. 

It  is  claimed,  however,  that  laws  regulatins 
the  sale  of  patented  articles  can  be  sustained 
only  when  they  come  fairly  within  the  police 
powers  of  the  state ;  that  those  powers  extend 
only  to  regulations  relating  to  the  health, 
morals,  gocxi  order  and  comfort  of  thepeople, 
and  that  the  provisions  of  section  TNG  are 
merely  intended  to  prevent  firaud.  The  Ian- 
guaffe  of  the  act  supplementary  to  sectiiMi 
7090,  passed  April  26, 1881,  shows  very 


that  tne  design  of  the  legislature  in  passing 
section  7090,  as  well  as  the  supplementary  sec- 
tion was  to  prevent  the  sale  c^f  impure  and  un- 
wholesome lood,  and  that  both  sectioiis^  there* 
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fore,  come  within  the  most  narrow  definition 
of  police  regulations. 

If  it  were  conceded,  however,  that  none  of 
the  substances  descrioed  in  section  7090  are 
positively  injurious  to  health,  we  hold  that 
the  law  IS  within  the  general  powers  possessed 
by  the  state.  Those  who  buy  food  have  a 
right  to  know  what  they  buy,  and  to  have 
the  means  of  judging  for  themselves  as  to  its 
quality  and  value. 

Motion  overruled. 

[To  appear  in  39  Ohio  St.] 


» » ♦ 


BAKSB  V.  MOBATH. 

undxbtakiiro  for    second  trial— omission  not 
Material  Does  Not  Invalidate. 

(Ohio  Sn^eme  Ckntrt  Comtniasion,    May  8,  1883.) 

Where  an  undertaking  for  a  second  tria],provided  by 
Section  691  of  the  Code  of  Civil  Procedure  (2. 8.  A  0. 
1166).  reeiteA  the  amount  of  the  judgment  in  the  first 
trial,  in  addition  to  the  parties,  the  court,  the  term 
and  the  person  who  recovered  it,  such  matter  is 
merely  descriptive,  and  an  omission,  which  does  not 
affect  the  certain  indentification  of  the  case,  is  not  ma- 
terial and  does  not  invalidate  the  undertaking. 

Chas.  FoUett  &  Son  for  plaintiff  in  error. 
Chas.  H.  Kibler  for  defendant  in  error. 

Nash,  J. 

June  9,  1871,  one  Dolph,  with  Michael  Mo- 
rath  as  surety,  gave  a  second  trial  bond  in  the 
Court  of  Common  Pleas  of  Licking  County, 
as  provided  by  section  691  of  the  Code  of  Civil 
Procedure,  2  S.  db  C.  1155,  in  a  cause  in  which 
William  Baker  had  recovered  a  judgment 
against  Dolph  for  the  sum  of  $1,828.90.  Upon 
a  second  trial  Baker  recovered  a  judgment 
asainst  Morath  upon  the  second  trial  bond 
above  referred  to.  Th6  district  court  reversed 
the  judgment  of  the  court  of  common  pleas, 
chiefly  on.  the  ground  that  the  second  trial 
bond  did  not  sufficiently  describe  the  original 
judgment  of  Baker  against  Morath.  It  is 
claimed  that  the  amount  of  the  judgment  ob- 
tained at  the  first  trial  is  not  correctly  stated 
in  the  second  trial  bond.  The  condition  of 
the  second  trial  bond  was  not  that  the  judg- 
ment in  the  first  trial  should  be  paid,  but 
that  the  party  obtaining  a  second  trial  should 
abide  ana  perform  the  order  and  judgment  of 
the  court  yet  to  be  rendered.  If  this  be  true, 
Morath  had  no  interest  in  the  judgment  ren- 
dered  in  the  first  trial.  It  was  mentioned  in 
the  second  trial  bond,  with  other  things,  for 
the  purpose  of  identifying  the  case.  State- 
mento  were  made  in  the  bond  of  such  charac- 
ter as  identified  the  case  in  which  the  second 
trial  bond  was  given,  and  it  was  immaterial 
whether  the  amount  of  the  judgment  in  the 
first  trial  was  correctly  stated  or  not. 

Judgment  reversed. 

[To  appear  in  40  Ohio  St.] 


TILLAOB  07  EABTWXLL  v.  C.  E.  *  D.  RAILROAD  CO. 
YiLXAOE  Impkovbmbnt— OowaTBUonoN  OF  Sbwbbs— 

MSTHOD  OF  PbOCSDURK. 

{Ohio  Supretne  Oourl  CbfiuniMion.    Jane  12, 1883.) 

1.  The  power  of  a  citv  or  viUaee  oouncU  **  to  open, 
construct,  keep  in  oraer  and  repair,  sewers,  drains 
and  ditches,"  conferred  by  paragraph  21,  section  190 
of  the  manicipal  code,  (72  O.  L*.  107)  was  not,  in  1877, 
restricted  by  chapter  50  of  said  code  (66  O.  L.  251),  un- 
less council,  acting  under  said  chapter,  in  the  exer- 
cise of  its  discretion,  had  previously  determined  thut 
it  was  necessary  **  to  provide  a  system  of  sewerage 
and  druinage  "  for  the  city  or  village. 

2.  The  manner  in  which  council  should  have  bxer- 
cised  the  power  conferred  by  [iargraph  21,  section  100, 
when  unrestricted  by  chapter  50,  was  contained  in 
chapter  40,  muncipal  code,  (660.  L.  245). 

The  opinion  states  the  case. 

Haly,  Brannon  &  Desmond  for  plaintiff  in 
error. 

Ramsey  and  Matthews  for  defendant  in 
error. 

Nash.  J. 

On  the  eleventh  of  Decen^ber,  1876,  the 
council  of  the  village  of  Hartwell  adopted  a 
resolution  declaring  the  necessitv  of  improv- 
ing Ohio  Avenue  in  said  village,  by  construct- 
ing a  sewer  therein  from  its  northern  to  its 
southern  terminus.  The  publication  of  this 
resolution  required  by  section  663,  chapter 
49,  Municipal  Code  (66  0.  L.  246)  was  made. 
This  resolution  provided  also  that  the  expense 
of  the  improven^ent  should  be  assessed  ui>on 
the  abutting  property  per  foot  front.  The 
subsequent  steps  in  the  construction  and  com- 
pletion of  this  improvement  and  in  the  as- 
sessment of  the  cost  thereof  upon  abutting 
property  were  a  substantial  compliance  with 
the  provisions  of  chapter  49,  Municipal  Code 
(66  0.  L.  2^261). 

The  action  in  the  court  of  common  pleas 
was  brought  by  the  village  for  the  use  ot  the 
contractor,  to  enforce  the  collection  of  the 
assessment  levied  upon  the  abutting  property 
of  the  defendant.  In  this  court  there  was  a 
judgment  in  favor  of  the  village  of  Hartwell. 
An  appeal  was  taken  to  the  District  Court  of 
Hamilton  County  and  there  the  judgment 
was  in  favor  of  the  Cincinnati,  Hamilton  and 
Dayton  Railroad  Companv.  We  are  asked  to 
reverse  the  judement  of  the  district  court. 

The  principal  reason  ursed  against  this  re- 
quest is  that  the  power  of  municipal  corpo- 
rations in  1876  to  build  sewers  and  to  levy 
aseepsments  therefor  was  limited  and  restricted 
by  the  provisions  of  chapter  60,  Municipal 
Code  (66  O.  L.  261-266).  We  can  not  concur 
in  this  interpretation  of  the  statutes.  The 
first  section  of  this  chapter,  .602,  vested  in 
the  council  of  any  city  or  incorporated  village 
the  power  to  determine  when  it  became  nec- 
essary to  provide  a  system  of  sewerage  and 
drainage  for  the  citjr  or  village.  The  provis- 
ions of  chapter  60  did  not  become  operative  or 
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binding  upon  council  until  this  determination 
had  been  reached. 

If  the  theory  of  the  defendant  in  error  is 
correct,  no  sewerage  or  drainage  could  have 
been  provided  for  a  city  or  village  until  coun- 
cil had  determined  that  *'  a  system  of  sewer- 
age and  drainage"  was  necesisary.  There 
were  at  that  time  inany  cities  and  villages  in 
Ohio,  in  which  the  councils  had  not  made  this 
determination  and  in  which  to  have  done  so 
would  have  been  absurd.  In  such  cities  a 
sewer  or  drain  may  have  been  required  with- 
out the  necessity  of  ''a  system  of  sewerage 
and  drainage."  Such  cases  were  amply  pro- 
vided for  by  the  general  assembly.  Paragraph 
21,  section  199,  Municipal  Code  (72  0.  L.  107) 
clothed  the  councils  of  municipal  corpom^tions 
with  power  "  to  open,  construct,  keep  in  order 
and  repair  sewers,  drains  and  ditches."  This 
povirer  was  restricted  only  in  cities  and  villages 
where  the  councils  had  declared  the  necessity 
of  ''a  system  of  sewerage  and  drainage."  A 
sewer  id  a  public  improvement,  and  the  man- 
ner and  means  of  exercising  tne  power  con- 
ferred by  paragraph  21.  section  199,  was  pro- 
vided by  chapter  49,  Municipal  Code. 

The  council  of  the  village  of  Hartwell  had 
not  found  that  there  was  a  necessity  for  "  a 
system  of  sewerage  and  drainage"  in  said  vil- 
lage and  the  record  shows  that  there  was  in 
fact  no  such  n^essity.  Therefore,  her  council 
proceeded  to  exercise  the  power  conferred  by 
paragraph  21,  section  199^  and  in  substantial 
conformity  with  the  provisions  of  chapter  49, 
Municipal  Code. 

Judgment  of  the  district  court  reversed  and 
judement  accordingly. 

[To  appear  in  40  Ohio  St.] 
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J0VX8  V.  BAVOf. 

PROMIflBORT  NOTK— AlTXRATIOIT— SUBBTT— RkUBASS. 

( Ohio  Supreme  Court  Oommistion,    June  12, 1SS8.) 

1.  Where  a  complete  note,  payable  at  a  ftitare  day 
and  containing  no  stipulation  aa  to  interest,  is  altered 
by  the  principal  maker  without  the  knowledge  of  his 
surety,  before  its  delivery,  by  the  addition  of  the 
words  **  with  ten  per  cent,  interest  from  date,"  keid: 
Tliat  such  alteration  is  material  and  makes  Uie  note 
void  as  against  the  surety,  although  the  same  ia  made 
without  the  knowledge  of  the  payee. 

2.  Where  the  charge  of  the  court  to  the  Jury  was 
manifestly  erroneous  as  to  a  material  issue  raised  by 
the  defense,  and  the  record  does  not  disclose  aU  the 
evidence,  the  Judgment  should  be  reversed,  although 
it  does  not  appear  that  the  defendant  was  pr^udioed 
thereby. 

Error  to  the  District  Court  of  Ross  County. 

Bangs,  the  defendant  in  error,  brought  suit 
as  i)ayer  and.holder  of  two  promissory  notes 
asainst  Jones,  the  plaintiff  in  error,  and  A. 
W.  Thompson,  two  of  the  makers  thereof,  to 
recover  the  amount  due  thereon.  A  copy  of 
one  of  the  notes  is  set  out  in  the  opinion  of 
the  court.  The  other  note  is  for  same  amount, 


to  same  payee,  by  same  makers,  payable  tcD 
months  after  date,  and  dated  February  1, 1873, 
and  contains  this  clause,  '^  at  ten  per  cent 
interest  per  annum." 

It  was  admitted  that  Jones  signed  both 
notes  as  surety  for  C.  B.  Thompson.  The 
trial  was  to  a  jury  who  rendered  a  verdict  for 
the  amount  due  on  the  notes.  The  only  issue 
tried  was  raised  by  one  branch  of,  the  answer 
and  a  reply  thereto  by  way  of  denial.  That 
answer  was  this :  2.  >'  That  said  notes  were  al- 
tered after  he  had  signed  his  name  to  tbem, 
so  far  in  their  tenor  and  effect,  and  without 
his  consent,  as  to  the  first  notte,  by  writing 
therein  the  words,  at  ten  per  cent  intereet  per  oa- 
fium,  and  in  the  second  note,  with  ten  per  eent 
intereetJTom  daU^ 

Testimony  wm  given  on  both  sides  relative 
to  that  issue.  A  motion  for  new  trial,  predi- 
cated on  the  refusal  of  the  court  to  charge  is 
requested,  and  on  alleged  error  in  the  charge 
given,  was  overruled,  and  a  bill  of  exceptions 
taken.  Thereupon  a  finding  on  default  was 
taken  against  A.  W.  Thompson  and  judgment 
against  both  defendants. 

The  bill  of  exceptions,  among  other  things, 
recites  : 

*^  And,  be  it  further  remembered,  that  at 
said  trial,  at  said  term  of  court,  evidence  had 
l>een  given,  tending  to  show  that  the  notes 
sued  upon  had  been  fraudulently  altered  after 
being  signed  by  said  Jones,  either  with  or 
without  the  consent  and  connivance  of  said 
plaintiff,  as  alleged  in  his  first  defense,  and, 
on  the  other  hand,  evidence  had  been  given 
tending  to  show  that  'such  was  not  the  case, 
and  tha  evidence  being  all  in,  the  said  defend- 
ant, by  his  counsel,  asked  the  court  to  charge 
the  jury:  'That,  if  Hhe  iury  should  find 
that  the  note,  or  notes  sued  upon,  had  been 
changed  or  amended  as  alleged  m  the  first  de- 
fense of'  the  amended  answer,  aftei'  they  had 
been  siened  by  said  Jones,  and  without  his 
knowledge  or  consent,  then  the  contract  upon 
which  he  is  sued  is  not  the  contract  which  he 
siffned,  and  the  plaintiff  cannot  recover.' 
which  said  charge  the  court  refused  to  give, 
but  did  charge  the  jury  as  follows,  in  respect 
to  said  first  oefense : 

*' '  Each  note  constitutes  a  sepsirate  cause  of 
action,  and  to  each  the  same  defenses  are 
plead^.  As  to  the  first  defense  to  each  note, 
the  burden  is  upon  the  defendant  to  maintain 
this  defense  by  a  fair  preponderance  ^  tha 
evidence,  and  in  order  to  make  out  this  de- 
fense the  proof  must  satisfy  you  of  two  things. 

" '  1.  That  the  note,  in  eacn  case,  was  altered 
by  the  insertion  of  the  clause  as  to  interest, 
after  it  had  been  signed  by  the  defendant 
Jones,  and  without  his  consent 

*< '  2.  That  it  was  so  altered  with  the  knowl- 
edge, consent,  or  procurement  of  the 


flT 


OHIO   LAW   JOUBNAL. 


711 


For  if  the  note  (either  of  them)  was  altered 
before  its  delivery  to  the  plaintiff  without 
her  knowledge  or  consent,  such  alteration 
will  not  affect  its  validity  in  her  hands.' " 

On  error  to  the  district  court  assigning  the 
said  refusal  to  charge  and  the  charge  as  given 
for  error,  the  judgment  was  affirmed.  To  re- 
verse the  judgment  of  affirmance  this  pro- 
ceeding was  instituted.  ' 

Martin,  J. 

The  makers  and  payee  of  each  note  are  the 
same.    For  convenience  we  will  first  consider 
the  Qote  which  reads : 
"  $1,000      Chillicothb,  0.  February  18, 1878. 

*^  One  year  after  date  we,  or  either  of  us 

Sromise  to  pay  to  the  order  of  Mrs.  J.  J. 
iangsone  thousand  dollars,  for  value  received 
— with  ten  per  cent  interest  from  date. 

"  C.  B.  Thompson. 

"  Wm.  A.  JoNBS. 

"  J.  P.  Stbblby. 

"  A.  W.  Thompson." 
The  answer  of  the  surety  Jones  merely  al- 
leges that  after  he  signed  the  note  it  was  al- 
tered without  his  consent,  by  the  addition  of 
the  words  "  with  ten  per  cent  interest  from 
date."  By  whom  and  when,  whether  before 
or  after  delivery  or  with  or  without  the 
knowledge  of  the  principal  or  payee  is  not 
stated.  The  plaintiff  making  no  objection  to 
the  answer  on  account  of  this  indefiniteness 
put  in  a  reply  amounting  to  a  general  denials 
On  this  issue  alone  the  case  went  to  a  jury 
and  testimony  was  given  tending  to  show 
an  alteration  as  charged  in  the  answer.  The 
defendant  requested  an  instruction  to  the 
jury  to  the  effect  that  if  they  found  that  the 
note  had  been  altered  4s  stated  in  tl^e  answer 
then  .the  note  sued  on  was.  not  the  note 
he  signed  and  the  plaintiff  cannot  recover. 
The  instruction  the  court  property  refused  to 
give.  The  charge  given  was  ''  that  if  the 
note  was  idtered  bemre  delivery  to  thef  payee 
without  her  knowledge  6t  consent,  such  al- 
teration will  not  affect  its  validity  in  her 
hands." 

The  only  questions  to  be  decided  are  upon 
this  charge.  As  applied  to  the  note  under 
consideration  the  cnarge  is  to  the  effect  that 
a  materiid  alteration  of  a  complete  note  made 
b^  the  principal  maker  before  delivery  and 
without  the  JLUowledge  of  the  surety,  does 
not  discharge  the  surety  unless  such 
alteration  was  made  with  the  knowledee, 
consent  or  procurement  of  the  pavee.  We 
think  that  tiiis  charge  is  manifestly  errone- 
ous. We  are  sustained  in  this  view  by  num- 
erous well  considered  adjudications,  in. New 
York,  MeOarth  v.  Clark,  66  N.  Y.  84;  Con- 
necticut,  i£kna  Nat.  Bk.  v.  Wtnchesterj  48  Conn. 
891 ;  Massachusetts,  Druf^  V.  Wood,  112  Mass. 
816 ;  Pennsvlvania,  FuJmer  v.  LeOz^  68  Pa.  St 


237:  Maine,  Waterman  v.  Vore,  43  Me.  604; 
Micnigan,  Bradley  v.  Mann,  37  Mich.  1 ;  In 
diana,  Schnewind  V.  HackeUj  64  Ind.  248 :  Mis- 
souri, Frigg  v.  Tayhr,  27  Mo.  246.  Many 
other  authorities  bearing  directly  on  the  point 
from  the  same  and  other  states  are  cited  in 
the  able  brief  of  counsel  for  plaintiff  in  error. 
The  alteration  was  certainly  material.  When 
it  was  signed  by  the  surety  the  note  bore  no 
interest  before  maturity  and  was  for  the  pav-' 
ment  of  11,000  and  no  more  when  due.  As 
altered  it  drew  interest  from  date  and  was  for 
the  pavment  of  $1,060  at  maturity.  It  may 
be  well  to  remark  (although  it  is  not  an  im- 
portant circumstance^  that  the  note  is  joint 
and  several.  The  principal  was  not  a  party 
to  the.  action,  and  the  ^aintiff  planted  her 
case  on  the  several  promise  of  the  surety.  If 
the  surety  is  bound  it  is  because  of  hia  prom- 
i  ise.  There  is  no  allegation  in  the  reoora  that 
his  alleged  liability  was  assured  otherwise 
than  by  his  written  promise.  When  he 
signed  and  handed  his  note  to  his  principal, 
he  thereby  authorized  its  delivery  a&  it  was 
then  written.  And  he  would  have  been  bound 
accordingly  to  the  payee  or  any  subsequent 
bona  fide  holder. 

By  its  subsequent  alteraltion  its  identity 
was  lost  and  there  arose  another  and  distinct 
obligation  which  he  had  not  signed.  To  hold 
him  bound  by  the  new  contract  he  must,  in 
som^  way  consistentlv  with  legal  princi- 
ples,'be  concluded  by  tne  act  of  his  principal 
or  other  person  in  makine  the  alteration.  He 
may  be  tnus  concluded  by  authority  previ- 
ouuy  given,  or  b^  subsequent  ratification,  or 
by  conduct  on  his  part  raising  an  estoppjel. 
lliere  is  no  claim  made  of  suMequent  ratifi- 
cation. And  there  is  no  suggestion  of  author- 
ity other  than  the  mere  £etct  that  he%ntrusted 
the  paper  to  his  principal  for  negotiation. 
The  principal  had  the  custody  of  the  note 
with  authority  to  deliver  it.  If  the  surety 
iiad  parted  with  the  note  leaving  a  blank  for. 
the  insertion  of  the  amount  or  other  material 
part,  the  custody  of  the  note  would  have  car^ 
ried  with  it  unrestricted  authority  to  fill  the 
blank  accordin^ljr.  fSdlerton  v.  S^trgei,  4  Ohio 
St.  609.  In  this  instance  there  was  no  blank 
to  be  iUled.  The  suretv  carefully  fixed  in 
writing  all  the  terms  of  nis  oontraot-^the  day 
of  the  payment  and  the  precise  amount  he 
was  to  pay.  The  note  was  complete  when  it 
left  his  hands,  and  conferred  no  authoritv  on 
anybody  to  alter  it.  Did  the  conduct  of  the 
surety  estop  him  firom  saying  that  the  altera- 
tion was  without  his  consent?  The  record  ol 
his  conduct  is  brief.  He  signed  the  note  at 
the  request  of  bis  principal  and  handed  it  to 
him  for  delivery  to  the  payee.  This  is  all  of 
it  It  was  a  single  transaction  incapable  of 
being  misunderstood.     It  is  daimed  by  the 
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learned  counsel  for  the  defendant  that  the 
surety  here  falls  within  the  rule  "whenever 
one  of  two  innocent  parties  must  suffer  by  the 
act  of  a  third,  he  who  has  enabled  such  per- 
son to  occasion  the  loss  must  sustain  it." 

The  application  of  this  rule  to  the  unau- 
thorized alteration  of  a  complete  note  by  one 
of  the  promisors  before  delivery  and  without 
the  knowledge  of  the  other,  is  expressly  de- 
nied in  McGartk  v.  Clarke  nfpra,  and  .£tna  Nat, 
Bk,  V.  Winchester^  mipra. 

The  construction  of  an  instrument  may,  it 
18  true,  be  so  faulty  as  to  afford  exceptional 
facilities  for  alteration.  And  in  such  case 
negligence  to  some  extent  may  be  imputed 
to  the  maker.  He  may  possibly  be  said  to 
have  enabled  his  co-maker  to  commit  the  for- 
gery. Every  such  case  must  stand  on  its 
own  peculiar  circumstances.  In  this  record, 
however,  we  see  no  evidence  of  neglicrence  on 
the  part  of  the  suretv.  The  alteration  con- 
sisted of  words  addea  at  the  end  of  a  note. 
In  what  respect  was  the  surety  negligent  in 
not  anticipating  and  preventing  this  crime  ? 
He  might,  it  is  true,  have  drawn  an  elongated 
scroll  from  the  end  of  the  note  before  parting 
with  it.  If  this  was  his  duty  it  was  his  duty 
likewise  to  have  excluded  the  possibility  of 
fraudulent  alteration  on  any  part  of  the  space 
within  the  four  corners.  A  construction  of 
the  rule  which  exacts  >  such  suspicious  care 
and  requires  the  surety  to  regard  his  princi- 
pal as  a  rogue  is  untenable  and  wholly  un- 
suited  to  the  practical  business  methods  of 
our  people. 

The  case  of  FvMerton  v.  Sturges,  eupra,  is  con- 
fidently relied  on  by  the  defendant  in  error, 
as  sustaining  the  proposition  that  the  partici- 

Eation  of  the  payee  in  a  material  alteration 
efore  delivery  is  necessary.^to  avoid  the  note 
as  to  a  surety  who  had  nol:nQwledee  of  and 
had  given  no  authoritv  to  make  the  alteration. 
As  we  understand  that  case  the  alteration 
consisted  in  affixins  a  seal  to  the  name  of 
the  surety  before  deliverv  and  was  wholly 
immaterial.  Therefore  all  that  was  said  by 
the  eminent  iudge  who  delivered  the  opinion 
on  the  law  relating  to  a. material  alteration  is 
obiter. 

It  is  insisted,  however,  on  behalf  of  the  de- 
fendant that  the  error  in  the  charge  is  imma- 
terial because  of  the  deficiencies  of  the  answer. 
To  this  we  cannot  accede.  The  answer  set  up 
a  partial  defense  at  least,  and  the  intent  was 
to  state  a  full  defense. 

The  plaintiff  claimed  to  have  established 
by  the  testimony  that  the  alteration  was  made 
under  circumstances  that  would  in  law  dis- 
charge the  surety.  The  charge  assumed  that 
the  testimony  tended  to  show  that  the  altera- 
tion was  made  before  delivery.  Had  there 
been  a  general  or  spiscial  verdict  warranted 


by  the  testimony  in  favor  of  the  defendant  it, 
would  have  been  the  dutv  of  the  court  to  save 
the  riehts  of  the  defendant  by  ordering  an 
amendment  to  the  pleading  if  necessary. 
The  mere  fact  that  the  record  does  not  affirma- 
ti  vely  show  that  the  defendant  was  prejudiced 
by  ide  error  in  the  charge  is  not  important 
It  is  sufficient  that  he  may  have  been  prein- 
diced.  The  testimony  is  not  before  us.  Bald- 
win c£se,  t  Ohio  St.  141;  £.  jR.  Co.  v.  SUMttman, 
22  Ohio  St.  1. 

We  consider  it  unnecessary,  in  view  of  what 
has  been  said,  to  comment  on  the  other  note 
described  in  the  record. 

Judgment  of  the  district  court  reversed. 

[To  appear  in  40  Ohio  St.] 
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(hlurnius,  0.,  July  I4j  188S. 


The  legislation  of  last  winter,  which  among 
other  foolish  things,  saddled  upon  common 
pleas  courts  the  unconstitutional  task  of  ap- 
pointing a  tax  commissioner  in  certain  cities, 
has  borne  its  proper  fruit  by  precipitating  a 
war  between  that  commission  and  the  school 
board  of  this  city,  with  promises  to  be  one  of 
extermination  to  the  former.  If  the  school 
board  had  last  winter  selected  a  committee  of 
A.  Primary  lads  to  coach  some  of  the  mem- 
bers of  the  65th  in  grammar  and  law  we 
would  have  avoided  all  those  tempests  which 
have  been  howling  since  the  adjournment. 


JlTDeii  XH  OHIO. 

The  high  esteem  in  which  judges  are  justly 
held  in  this  state  has  led  to  the  unprecedented 
spectacle  of  six  judges  being  at  once  candi- 
dates for  the  offices  of  governor  and  for  the 
honors  of  the  supreme  bench.  In  view  of  this 
.fact  we  are  requested  by  many  of  the  best, 
friends  of  the  Law  Journal  and  of  the  can- 
didates themselves  to  commemorate  this  un- 
usual incident  by  giving  to  the  people  and  to 
history  a  portrait  of  this  distinguished  half 
dozen  of  eminent  men.  We  deem  this  emi- 
nently proper  in  a  legal  journal,  which 
survives  in  libraries,  public  and  private, 
for  scores  of  years  after  the  fleeting  men- 
tion   made    by   newspapers  has   been    lopt 

and  forgotten.    We  therefore  will  make  the 
effort  to  give  at  an  early  day  these  portraits 

and  sketches  and  respectfully  ask  that  this 

shall  be  accepted  as  a  personal  response  to  our 

many  friends  who  have  made  the  suggestion. 


• » » 


AmBATXTS. 

The  venue  in  an  affidavit  is  the  essential 
part,  or  one  of  the  essential  parts  of  it  {Lame 
Y.  MoTBe,  6  How.  Pr.  394 ;  Cooke  v.  SUuUs,  18 
Barb.  407),  and  has  been  held  to  be  prima  facie 
evidence  of  the  place  where  the  affidavit  was 
taken  (cases  supra ;  Bddm  v.  Devoe^  12  Wend. 
226;  M.  &  M.  Vkdc.  v.  Cawdm.  3  Hill  461). 

An  affidavit  should  show  on  its  face  that  it 
was  made  before  some  officer  competent  to 
take  affidavits  {8taU  v.  Orten,  15  N.  J.  L.  88 ; 
Ladow  V.  Qtocnn^  1  Denio  429),  and  within  the 


territory  in  which  he  is* authorized  to  admin- 
ister oaths  {Lane  v.  Jforw,  6  How.  Pr.  394).  It 
has  been  held  that  where  an  affidavit  has  the 
vmus  laid  in  one  county,  and  is  sworn  to 
before  an  officer  of  another  county  who  is 
authorized  to  take  affidavits  within  his  county^ 
is  not  good  {Cooke  v.  jStoote,  18  Barb.  407; 
Davie  v.  Rich,  2  How.  Pr.  86;  SamdJtafnd  v. 
AdamB,  lb.  127 ;  Snyder  v.  OlrMtead,  lb.  181). 
An  affidavit  taken  out  of  the  jurisdiction  can 
not  be  recognized  unless  tlie  authorized  and 
official  character  of  the  officer  is  authenti- 
cated {Behn  v.  Young,  2t  Ga.  207). 

An  affidavit  in  garnishment,  attachment, 
and  the  like,  must  state  the  facts  on  which 
such  process  is  authorized  to  issue.  Sec.  636 
of  the  New  York  code  provides,  among  other 
things,  that  "  if  the  action  is  to  recover  dam- 
ages for  breach  of  a  contract,  'the  affidavit 
must  show  that  the  plaintiff  is  entitled  to 
recover  a  sum  stated  therein  over  and  above 
all  counter-claims  known  to  him."  In  an 
action  under  this  section  an  affidavit  omitting 
the  words  ''over  and  above  all  counter-claims," 
and  including  none  of  equivalent  import,  is 
held  fatally  defective  {Kelly  v.  Archer,  48  Barb. 
68;  Lyon  v.  Blakdy,  19  Hun.  299;  Printing  and 
Binding  Cb.  v.  Hart,  11  Week.  Dig.  292). 

Where  the  statute  requires  that  the  plain* 
tiff,  or  some  one  for  him,  file  an  affidavit  set- 
ting forth,  among  other  things  that  "he  has 
reason  to  believe  and  does  believe,"  etc.,  an 
affidavit  which  fails  to  allege  that  the  affiant 
''does  believe"  is  not  good  {Lynch  v.  Markowitz, 
6  Tex.  L.  J.  278).  And  where  the  statute  re- 
quires, as  in  Wisconsin,  that  before  a  writ  o^ 
attachment  can  iAue,  there  must  be  filed  an 
affidavit  by  ''  the  plaintiff  or  some  one  in  his 
behalf"  setting  out  certain  specified  facts,  if  it 
fails  to  appear  upon  the  face  of  the  affidavit 
that  it  is  made  by  the  plaintiff  or  by  some 
one  "  in  his  behalf"  and  for  him,  it  is  fatally 
defective  ( WUey  v.  AuUman,  63  Wis.  560;  and 
authorities  cited  in  paragraph  2  on  page  565). 
Where  the  statute  requires  that  an  affidavit 
be  filed  by  the  plaintiff  or  by  his  agent  or 
attorney  in  his  behalf,  the  affidavit  must  show 
such  fact  affirmatively.  In  a  case  where  a 
petition  for  a  writ  of  garnishment  was  signed 
by  '*  Fly  &  Ply,  attorneys  for  plaintiff,"  and 
the  affidavit  was  made  by  *'  B.  F.  Fly  "  6im- 
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ply,  not  described  or  designated  either  as 
agent  or  attorney,  such  affidavit  was  held  to 
be  fatally  defective  (  Wills  v.  Lj^mam^  Sean  &  Co,^ 
22  Tex.  268).  Naming  affiant  as  agent  merely 
by  way  of  description,  without  oath  to  the 
fact  of  such  agency  is  not  sufficient  (es  paarie 
m  of  Mimroe,  7  Hill  177;  ex  parte  AldriA,  1 
Denio  662 ;  (Xmningham  v.  Oodelj  4  Id.  71 ;  ex 
parte  Shwmwayj  Ih,  268;  Bnple  v.  Arnne,  1 
How.  Pr.  76). 

Where  an  attachment  is  procured  upon  an 
insufficient  affidavit,  a  third  person,  although 
a  creditor  and  a  subsequent  attachee,  can  not 
take  advantage  of  such  defect  (/n  re  QriewoH 
13  Barb.  412;  Mam  v.  KetAum,  46  Id.  43). 
But  where  an  attachment  has  been  obtained 
by  collusion  or  fraud  of  the  parties  for  the 
purpose  of  defrauding  a  creditor  or  creditors, 
such  attachment  will  be  set  aside  by  the  court 
on  its  own  motion  by  virtue  of-  its  general 
jurisdiction  over  frauds  iFVoet  v.  ifott,  34  N.  Y. 
263;  aieuben  Ob.  Vk  v.  JUberger,  76  Id.  179). 

Where  an  affidavit  is  required  in  order  to 
give  a  court  jurisdiction,  it  must  be  made  at. 
the  time  and  in  the  manner  prescribed  by 
statute  (Aopfe  V.  iEJpmee,  66  N.  Y.  1 ;  Clarke  y. 
Bawertj  2  Wi&  123;  Breatlsy  v.  Warren,  3  Wis. 
897;  POUmy.Tinmkof  BUxming  OroM,  A.  310; 
ammoek  v. SBsoefw, 23  id. 396;  Udmry.Ry.  Co.; 
38id244>  Wright  y.FaIha,  AT  Id.  488;  In  re 
Roysion,  $3  Id.  612).,  Where  an  affidavit  had 
been  duly  sworn  to  by  the  plaintiff  before  the 
judge  of  the  court,  and  he  had  neglected  to 
affix  his  signature  to  the  jurat  at  the  time, 
but  afterwards  did  sign  the  jurat  and  certify 
to  it  as  of  the  day  on  which  the  affidavit  was 
made,  it  was  held  that  such  certificate  of  the 
judge  who  administered  the .  oath  and  before 
whom  the  case  was  tried,  did  not  make  the 
affidavit  good  and  give  the  court  jurisdiction 
(Jn  re  Soj^eton,  eupra).  The  court  say :  ''  The 
petition,  in  the  form  it  then  [when  filed]  was, 
would  clearly  indicate  that  it  had  not  been 
verified.  The  jurat  not  being  signed  by  any 
person,  the  presumption  of  law  is  that  it  was 
not  sworn  to.  The  jurat,  signed  by  the  officer 
administering  the  oath,  is  the  usual  evidence 
of  the  fact  that  the  oath  was  administered. 
The'  rule  is  general  and  universal  that  the 
person  who  administers  the  oath  in  such  case 
shall  verify  the  fact  by  his  signature  to  the 


jurat.    It  follows,  therefore,  that  in  the  ab- 
sence of  such  signature  the  presumption  is 
that  no  oath  was  administered." 
When  the  court  fails  to  obtain  jurisdictioii 

because  of  a  defective  affidavit  or  jurat,  on 
appeal,  a  sup^ior  court  will  have  no  jurisdic- 
tion, even  where  the  case  is  triable  in  such 
court  de  novo  (In  re  Boytion,  loe.  dL,  and  autho^ 
ities  cited  on  p.  617). 

A  paper  purporting  to  be  an  affidavit,  and 
in  the  form  of  one,  but  without  the  jurat 
signed  by  the  officer  administering  the  oath, 
is  no  affidavit  (^MeDermaid  v.  Rtneei,  41  DL 
490;  StaU  Fk  v.  Hinchd^e,  4  Ark.  444;  CbiK- 
wM  V.  State,  27  Ind.  606). 

Affidavits  of  persons  who  are  competent 
witnesses  in  the  suit  are  held  to  be  inadmis- 
sible in  evidence  (Pattereon  v.  Fbgan^  38  Ma 
70).  A  person  who  has  examined  the  ffie  of 
a  newspaper  is  not  competent  to  make  affidi- 
vit  respecting  what  appeared  or  was  published 
in  such  paper  (Id). 

In  Leonard  v.  Manard  (1  Hall  200),  it  was 
held  that  an  affidavit  made  by  a  party  to  tbe 
suit,  to  be  used  in  the  progress  of  the  case, 
could  not  be  excluded  by  a  counter  affidavit 
setting  forth  that  the  person  making  the  first 
affidavit  was  an  atheist.  It  was  for  a  long 
time  maintained  at  common  law  that  none 
but  Christians  were  competent  to  testify 
before  the  courts  (Co.  Lit.,  6,  b).  In  the  case 
of  Omidiud  v.  Barker  (Willes  638),  decided  in 
1744,  it  was  held  that  any  person,  whether 
Christian  or  Gentoo,  if  he  believe  in  a  power 
that  will  punish  those  who  swear  falsely, 
under  certain  circumstances,  should  be  pe^ 
mitted  to  give  testimony  even  in  a  Christian 
country;  and  this  has  been  the  doctrine  in 
England  from  that  day  to  this.  Most  of  the 
states  have  provided  by  statute  that  religions 
belief  shall  not  disqualify  a  witness  from  giv- 
ing testimony  (1  Whart.  Ev.,  Sea  395). 

A  voluntary  affidavit  ranks  in  equal  grade 
with  hearsay  testimony  in  the  scale  of  evi- 
dence, andean  not  be  received  when  better 
testimony  is  obtainable  (PaUermm  v.  Marybmi 
Ins.  Cb.,  3  Har.  &  J.  71;  8.  C.  6  Am.  Dec.  419). 

'Where  the  statute  provides  that  any  person 
whalias  been  convicted  of  a  felony  shall  not 
be  a  competent  witness  to  testify  in  any  cause, 
matter  or  proceeding,  civil  or  criminal|  unlea 
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he.  has  been  pardoned,  a  person  who  has  been 
convicted  and  served  oat  his  sentence,  but 
not  pardoned,  is  disqualified  from  making  an 
affidavit  in  his  own  behalf,  as  well  as  for  giv- 
ing testimony  between  third  persons  (Aqpfa 
V.  Robertaan^  26  How.  Pr.  90;  InreSawj^.i 
Ad.  A  E.,  N.  8.  721) ;  and  where  such  person 
has  been  pardoned,  that  fact  may  be  shown 
as  aflbcting  credibility  (1  Whart.  Ev.,  Sec.  397). 
It  has  been  held  that  a  partnership  can  not 
make  an  affidavit,  and  that  where  an  affidavit 
is  signed  in  a  partnership  name  it  is  invalid 
(Gaddii  v.  Duraahy,  13  N.  J.  L.  824). 

As  a  rule  all  affidavits  must  be  signed  by 
the  parties  making  them  (Hathaway  v.  fibotf, 
11  Paige  178).  Otherwise,  if  perjury  inter- 
vene, there  could  be  no  prosecution  and  pun- 
ishment for  the  same  {Oaddis  v.  Durashy^ 
tupra ;  HunqJirey  v.  Cbmb,  2  Cow.  609).  But 
it  has  been  held  that,  in  the  absence  of  a 
statute  to  the  contrary,  where  the  affidavit  is 
reduced  to  writing  by  the  officers  and  certi- 
fied as  sworn  to  before  him,  that  it  is  good 
without  the  signature  of  the  affiant  at  the 
end  (HiUtman  v.  Sarrard,  1  Harr.  [Del]  124; 
MilUm  V.  Shcrfer,  8  Denio  60;  Souk  v.  ChoBe,  1 
Robt  222;  BhsUon  v.  Berry,  19  Tex.  154). 

A  mistake  in  the  Christian  name  of  affiant 
in  an  immaterial  part  of  the  instrument  does 
not  affect  the  validity  of  the  instrument 
(8dman  &  Cb.  v.  ShaM^fordj  17  Oa.  616). 

Where  an  affidavit  which  should  have  been 
made  by  the  party  is  made  by  his  attorney 
because  of  the  party's  absence,  and  the  affida- 
vit fails  to  state  that  fact,  where  such  absence 
is  stated  in  the  motion  supported  by  such 
affidavit,  and  not  denied  by  the  adverse 
party,  the  defect  in  the  affidavit  will  be  disre- 
garded (^Deahay  v  Arws,  9  Abb.  Pr.  289).  But 
an  affidavit  made  by  an  attorney's  derk  con- 
taining no  sufficient  excuse  for  not  being 
made  by  the  attorney  himself  is  insufficient 
foundation  to  support  a  motion  (Jbebon  v. 
Woodwartk,Z  Caines  186;  Chau  v.  EdauardM,  2 
Wend.  288). 

It  has  been  held  that  where  the  jurat  is  an 
essential  part  of  the  affidavit,  it  must  be 
served  with  such  affidavit  (Cftow  v.  EitMird», 
b.  eU.).  If  the  words  *'  before  me ''  are  omit- 
ted from  the  jurat,  it  is  fatal  to  the  affidavit 
(Aimrf.v.  Howsy  8  Mich.  690),  except  where 


used  before  the  officer  administering  the  oath 
{In  re  TeacharU,  15  Mich.  346). 

It  is  well  settled  that  an  affidavit  made 
before  the  attorney  of  record  in  the  case  is  not 
good  (Pisople  V.  Spaidding,  2  Paige  326;  Taylor 
V.  HaUA,  16  Johns.  840 ;  King  v.  Wallace,  3  T. 
R.  408).  This  rule,  however,  is  applied  only 
to  affidavits  made  before  an  attorney  in  a  suit 
pending,  and  not  to  those  affidavits  prepara- 
tory to  the  commencement  of  an  action  (  Varg 
V.  Godfrey.  6  Cow.  587;  Wittard  v.  Judd,  15 
Johns.  531 ;  Hallenbaek  v.  WhiUaker,  17  Id  2). 
It  does  not  apply  to  an  attorney  in  fact  but  not 
€f  record  in  the  case  {Pnple  v.  Spaulding,  eupra  ; 
Bead  y.Ooeper,  2  Hoee  127;  Williams  y.  Hoekin, 
8  Taunt.  437).  Neither  does  it  extend  to  the 
business  partner,  who  is  not  an  attorney  of 
record  in  the  case  {Hallenbaek  v.  Wkittakerf  17 
Johns.  2),  although  he  may  be  interested  in 
the  profits  of  the  business.  The  case  of  BaU 
V.  Vaieeyf  1  Price  116,  in  which  an  affidavit 
was  rejected  because  sworn  to  before  the  busi- 
ness partner  of  the  attorney  of  record  in  the 
case,  is  no  longer  regarded  as  authority  either 
in  England  or  this  country. 

It  has  been  held  that  every  affidavit  taken 
to  be  used  in  the  progress  of  a  suit  must 
show,  either  in  the  caption  or  in  the  body, 
the  title  of  the  case  in  which  it  is  to  be  used 
{Saunders  v.  JEhim,  8  Miss.  782),  otherwise  it 
can  not  be  used  (  Whipple  v.  WilUamSy  1  Mich. 
115;  Humphrey  Y.  Oomde,  2  Cow.  509;  4  Hill 
19).  Affidavits  entitled  «^n  Jbfies  V.  £bm  AnAA 
et  a/.,  not  disclosing  who  the  et  oL  are,  were 
held  to  be  fittally  defective  in  Arnold  v.  Nye 
(11  Mich.  466),  and  to  be  good  where  there 
was  but  one  suit  pending  between  the  plain- 
ti£r  and  several  defendants  in  While  V.  Hees 
(8  Paige  544). 

All  affidavits  should  be  entitled  with  the 
entire  title  of  the  suit,  the  name  of  the  court 
where  pending,  and  the  names  of  all  the 
parties  tliereto  {Bouman  v.  fiKeldon,  6  Sandf. 
667;  vide  also  Parhham  v.  Sherman,  1  Caines 
844;  Baxter  v.  Seaman^  1  How.  Pr.  49;  Blaker. 
Lacy,  6  Id  108}  Burgess  v.  Attt,  12  Id..401). 
After  appeal  has  been  taken,  the  name  of  the 
appellate  court  must  be  sulfttituted  for  that 
oif  the  court  in  which  the  action  was  com- 
menced .(GMdbmofi  V.  (Mchman,  1  N.  Y.  611). 

If  the  parties  are  rightly  described  in  the 
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body  of  the  affidavit,  but  the  inBtrument  be 
wrongly  entitled,  it  is  fatally  defective 
{Humphrey  v.  Gimk,  2  Cow.  609). 

An  affidavit  which  was  entitled  with  the 
caption  of  a  suit  contemplated,  has  been  held 
to  be  a  nullity  (JdiUikin  v.  Sdye^  3  Denio  54). 

A  date  is  not  an  essential  part  of  an  affida- 
vit, provided  the  instrument  be  otherwise 
sufficient.  It  may  have  no  date,  a  wrong 
date,  or  an  impossible  date,  and  yet  be  good 
{Freaa  v.  Jones,  18  N.  J.  L.  20). 

Where  it  is  necessary  that  the  residence  of 
the  deponent  be  shown,  this  must  be  done 
affirmatively  in  the  instrument  itself  {Staples 
V.  Fairchild,  3  N.  Y.  41;  Payne  v.  Young,  8  Id. 
168). 

A  professional  statement  by  counsel  to  the 
court,  will  be  regarded  as  an  affidavit  by  such 
court  {Rice  v.  Griffith,  9  la;  639). 

The  American  Decisionay  compiled  and  anno- 
tated by  A.  C.  Freeman.  Vol.  46.  A.  L. 
Bancroft  A  Co.,  San  Francisco,  Cal.     1883. 

This  volume  merits  all  the  praise  that  has 
been  given  to  its  predecessors.  As  this  series 
progresses  we,  in  common  with  many  others, 
regret  that  it  will  end  with  the  year  1869;  or 
rather  that  the  companion  peries  which  be- 
gins at  that  date,  is  not  as  well  selected  and 
thoroughly  and  ably  annotated  as  the  Ameri- 
can Decisions.  Although  in  every  respects 
inferior,  yet  it  fully  occupies  the  ground. 

Among  the  important  notes  in  the  present 
volume  may  be  mentioned : 

Shipping,  Broadwell  v.  Swigerty  pp.  61-60 
(7  B.  Mon.  39) ;  compulsory  payment,  Mayor 
of  Baltimore  v.  Leffermany  pp.  163-171  (4  Gill 
426);  power  of  railroads  to  prescribe  rules 
and  regulations  for  travel,  Cheney  v.  Boston  & 
Maine  JR.  jB.  Co.y  pp.  192-199  (11  Metcf.  121); 
exemptions,  Rockwell  v.  HvbbdU,  AtVmrSy  pp. 
251-257  (2  Doug,  197);  conveyance  to  hus- 
band and  wife,  Wyckoff  v.  OardneVy  pp.  392- 
395  (1  Spen.  656);  when  partner  can  be 
charged  interest,  Holdeny  AdmWy  v.  PeacCy  pp. 
518-^21  (4  Ired.  Eq.  223) ;  benefit  how  far 
considered  an  offset  under  eminent  domain, 
Symoiids  v.  Oincinnatiy  pp.  630-637  (14  Ohio 
174) ;  avoidance  of  contract  for  mutual  mis- 
take of  facts,  Miies  v.  StevenSy  pp.  631-636  (3 


Pa.  St.  21) ;  insurance — ^loss  by  fire,  etc.,  HUler 
V.  Allegheny  County  Jf.  Ins.  Co.y  pp.  667-^1  (3 
Pa.  St.  470) ;  estates  and  interests  affected  by 
mechanics'  liens,  Lyons  v.  McGuffeyy  pp.  678- 
681  (4  Pa.  St.  126). 

Reported  Gageg. 

BSCOB  ET  AL.  v.  WITTEB  ET  AL. 

Attaohmbnt—Undub  Commbbcial  Papbb— Aocbp- 

TANOB  WFTH  NOTICB—PRAOTICB. 

{Ohio  Supreme  Oourt.    Jane  26, 1888.) 

1.  Where  the  name  of  one  of  several  nartnere  against 
whom  a  joint  ludgment  was  rendered  on  the  ground 
that  their  petition  did  not  state  a  cause  of  action,  wss 
by  mistake  omitted  in  a  petition  in  error  filed  by 
his  co-plainti£b  below,  on  behalf  of  all.  to  reverse 
such  judgment,  the  reviewing  court  in  which  the  pe- 
tition is  filed,  or  this  court  on  reservation,  may  ^ow 
the  omitted  partner  to  become  a  co-plaintiff  in  error, 
though  the  time  has  elapsed  for  filmg  a  petition  in 
error.  Smetters  v.  Rainey,  14  Ohio  St.  287  distin- 
guished and  limited. 

2.  In  an  action  before  a  Justice  of  the  peace  a  garni- 
shee who  is  summoned  to  answer  is  not  a  party,  nor 
has  he  his  day  in  court  in  that  action.  His  duty  is  to 
appearand  ^swer  all  questions  touching  the  property 
and  credits  of  defendant  in  his  possession  or  under 
his  control,  and  truly  disclose  the  amount  owing  by 
him  to  defendant,  whether  due  or  not,  and  whether 
upon  a  negotiable  instrument  or  otherwise. 

3.  If  by  such  answer  it  appears  that  he  is  owing  de- 
fendant on  a  negotiable  instrument  not  yet  due,  it  is 
the  duty  of  the  justice  after  judgment  against  defend- 
ant, to  order  him  to  pay  the  amount  when  due  to  the 
Justice  to  be  applied  in  satisfaction  of  such  judg- 
ment. 

4.  The  order  of  a  justice  is  not  a  judgment  charging 
the  garnishee.  It  does  not  determine  the  ultimate 
rights  of  the  parties.  It  can  only  be  enforced  by  ac- 
tions as  in  other  cases.  In  legal  effect  it  is  an  assign- 
ment of  defendant's  right  in  the  claim  to  the  plaintiff, 
and  authorizes  him  to  sue  thereon  in  his  own  name, 
if  the  order  is  not  complied  with. 

5.  In  such  an  action  the  garnishee  may  interpose 
any  oflaet  or  defense  he  may  have  against  the  action, 
notwithstanding  the  order  of  the  Justice,  and  no  Judg- 
ment should  be  rendered  against  him  that  will  not  Sb 
a  protection  against  the  rights  of  third  persons. 

6.  A  negotiable  instrument  before  matiirity  is  sub- 
ject to  garnishment  in  the  hands  of  defendant,  and  as 
against  blm  and  those  claiming  through  him  with 
actual  notice  of  the  proceedinss  in  attachment,  the 
right  of  the  plaintiff  in  attachment  is  paramount, 
but  such  right  is  liable  to  be  defeated  by  one  who, 
before  due,  without  such  notice,  becomes  the  bcfna 
fide  holder.  The  pendency  of  the  proceedings,  with- 
out actual  notice  thereof,  will  not  aefeat  such  holder. 

7.  In  an  action  for  failure  to  obey  the  order  of  the 
justice,  the  fact  that  the  instrument  had,  jiince  it  was 
seized  in  attachment,  and  before  its  maturity,  become 
the  property  of  such  a  bona  fide  holder,  will  defeat  a 
recovery. 

8.  After  the  order  of  the  Justice  and  before  the  ma- 
turity of  a  negotiable  instrument  so  seized  in  attach- 
ment, equity  will  interpose,  on  the  application  of  the 
plaintiff,  against  an  endorser  with  a  third  notice  of 
the  attachment  to  restrain  him  from  transferring  the 
same  so  as  to  defeat  the  attachment,  and  on  final  hear- 
ing will  grant  such  relief  as  the  rights  of  the  parties 
may  require. 

Reserved  in  the  District  Court  of  Lucas 
County. 

January  27,  1877,  plaintifl&  in  error  com- 
menced an  action  against  defendants  in  error 
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under  the  following  caption :  "  Peter  F.  Ber- 
dan,  Maro  Wheeler.  John  Berdan  and  James 
Secor,  late  co-partners  as  Secor,  Berdan  &  Co., 
plaintiffs,  v,  Elbridge  6.  Wetmore  and  Sam- 
uel Witter,  John  Wood  and  David  Robinson, 
Jr.,  co-partners,  doing  business  in  firm  name 
of  Witter,  Robinson  &  Wood,  Chq,uncey  E. 

Smith,  J.  C.  Burning    and Burning, 

co-partners,  doing  business  as  Burning  Bros., 
defendants." 

Witter,  Robinson  &  Wood  demurred  on  the 
ground  that  as  to  them,  the  petition  did  not 
set  forth  hciB  sufficient;  Smith  and  Burn- 
ing Bros,  answered  ;  Wetmore  made  default. 
A  temporary  injunction  was  allowed,  but 
on  final  hiring  upon  the  demurrer,  in  Feb- 
ruary, 1878,  the  petition  was  dismissed  as  to 
all  tne  defendants  on  the  ground  that  said 
demurrer  was  well  taken. 

February  15,  1878,  said  plainti£b,  except 
Peter  F.  berdan,  with  one  Norman  Waitc, 
styling  themselves  late  co-partners  as  Secor, 
Berdan  A  Co.,  filed  a  petition  in  error  to  re- 
verse said  iudgment.  The  omission  of  Peter 
F.  Berdan^  name,  and  the  insertion  of  Nor- 
man Waite's,  now  appears  to  have  been  by 
mistake  in  copying  the  petition  in  error,  the 
intention  being  that  all  of  said  parties  should 
join  as  co-plaintifb  An  error.  This  mistake 
was  not  discovered  until  since  the  case  was 
reserved. 

This  petition  correctly  describes  the  judg- 
ment which  it  seeks  to  reverse. 

The  original  papers  and  copies  of  journal 
entries  in  the  case,  properly  authenticated, 
are  attached  and  made  part  of  the  petition. 
In  them  is  found  the  name  of  Peter  F.  Ber- 
dan as  one  of  said  firm  of  Secor,  Berdan  &  Co., 
and  that  of  Norman  Waite  is  a  stranger  to 
the  record. 

On  the  hearing  in  the  district  court  no  ob- 
jection was  made  by  defendants  on  account 
of  the  omission  of  Peter  F.  Berdan's  name  as 
a  plaintiff,  and  upon  motion  of  said  defend- 
ants, as  well  as  plaintiffs,  the  case  was  re- 
served for  decision  in  this  court  upon  the 
questions  raised  by  the  demurrer  below. 

When  reached  fo/  oral  areument  here,  the 
plaintiffs,  with  said  Berdan,med  a  motion,  sup- 
ported by  affidavit,  to  be  allowed  to  make  said 
Peter  F.  Berdan  <fe  Co.,  plaintiffs  in  error,  show- 
ing that  the  discrepancy  between  the  names 
of  said  partners  in  the  court  below  and  on 
error  occurred  by  mistake.  This  is  not  con- 
tradicted, but  defendants  insist  that  as  the 
time  allowed  by  law  for  filing  a  petition  in 
error  has  now  elapsed,  therefore  the  amend- 
ment cannot  be  made. 

This  is  the  first  question  for  decision. 
A  statement  of  the  substance  of  th6  peti- 
tion is    required    to  determine    the  points 
raised  by  the  demurrer. 


December  11,  1876,  plaintiff  commenced  an 
action  and  sent  out  an  attachment  before  a 
justice  of  the  peace  of  Ottowa  County  against 
defendant  Wetmore,  with  garnishee  process 
against  Smith  and  BurninglSros.,  all  of  which 
were  duly  served. 

On    appearance  day,    the  garnishees  ap- 

Seared  and  answered,  each  admitting  an  in- 
ebtedness  to  Wetmore  which  was  evidenced 
by  negotiable  notes  not  yet  due,  the  aggregati? 
of  which  was  less  than  the  plaintiffs'  judg- 
ment that  day  rendered  against  Wetmore. 

He,  so  far  as  appears,  made  no  defense,  but 
moved  to  discharge  the  attachment,  but  on 
what  grounds  is  not  stated. 

On  the  twenty-third  of  December,  1876,  thin 
motion  was  overruled  and  an  order  was  made 
that  the  garnishees  pay  into  court,  when  due, 
the  amounts  which  they  owed  the  defendant 
as  payees  of  said  notes,  to  be  applied  in  sat- 
isfaction of  plaintiffs' judgment. 

After  said  attachment  took  effect  bv  service, 
Witter,  Robinson  &  Wood,  who  had  actual  no- 
tice of  these  proceedings,  procured  from  the 
defendant  \yetmore,  by  indorsement,  these 
notes  to  apply  on  a  pre-existing  debt  from 
him  to  them. 

The  petition  claimed  that  by  these  proceed- 
ings the  plaintiffs  acquired,  as  against  Witter, 
Rooinson  A  Wood,  the  legal  right  to  the  pro- 
ceeds of  these  notes,  and  that,  as  against  plaint- 
iffs, their  possession  is  a  fraud  upon  the  court 
and  upon  the  plaintiffs.  They  aver  this  right 
is  in  oanger  ot  being  lost  by  a  transfer  of  the 
notes  to  bona  fide  hciiiers  for  value  before  due, 
whereupon  they  ask  that  Witter,  Robinson  A 
Wood  be  restrained  from  transferring  them, 
and  that  on  final  hearing  thev  have  a  judg- 
ment enforcing  the  order  of  tlie  parties  and 
for  general  relief.  This  petition  was  filed 
some  sixty  days  before  maturity  of  these  notes 
garnisheed. 

The  garnishees,  as  defendants  in  this 
action,  each  answered  touching  their  indebt- 
edness, as  above  stated,  and  asking  the  pro- 
tection of  the  court,  by  whose  order  they  are 
willing  to  abide.  Final  judgment  on  the  de- 
murrer was  ordered  after  the  notes  became 
due.  The  only  error  assigned  is  that  the  de- 
murrer should 'have  been  overruled.  The  de- 
fendants resist  on  these  grounds.  1.  There  is 
a  defect  of  plaintiffs  that  cannot  now  be  reme- 
died, more  than  three  years  havihg  elapsed. 
2.  Negotiable  instruments  before  due  are  not 
thesuDjectof  garnishment.  3.  No  sufficient 
ground  is  stated  for  equitable  relief. 

Johnson,  C.  J. 

1.  The  objection  raised  to  the  amendment 
of  the  petition  in  error,  by  striking  out  the 
name  of  Norman  Waite,  and  adding  that  of 
Peter  F.  Berdan,  as  a  co-plaintiff,  is  not  well 
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taken.  He  was  a  oo-plaintiff  below,  as  one  of 
the  firm  of  Secor,  Beraan  &  Co,  who  now  seek 
a  reveraaL  It  is  not  claimed  but .  that  his 
name  was  omitted  by  mistake.  If  the  district 
opurt  or  this  court  cannot  allow  such  a  mis- 
take to  be  corrected  in  furtherance  of  justice, 
our  reform  system  of  pleading  in  respect  to 
its  supposed  superiority  over  the  old  system 
is  a  ddusion. 

But  while  this  power  to  correct  is  con- 
ceded, if  exercised  in  time,  yet  on  the  author- 
ity of  itotfi^y  Y.  Smithenj  14  Ohio  St.  287»  it  is 
claimed  it  cannot  be  exercised  after  the  time 
has  elapsed  for  filing  a  petition  in  error, 
which  was  then  three  years. 

The  facts  of  that  case  are  unlike  the  pres- 
ent, and  we  are  not  inclined  to  extend  the 
principle  there  stated.  That  was  the  case  Iff  a 
joint  judgment  ag^ainst  four  defendants,  three 
of  whom  were  joint  makers  and  one  an  in- 
dorser  of  a  promissory  note.  Smithers,  one  of 
the  Joint  makers,  on  his  own  account^  filed  a 

Petition  in  error  to  averse  without  joining 
is  co-defendants  in  error.  After  the  three 
years  hiui  elapsed  for  filing  a  petition  in  error 
objection  was  made  to  a-  hearing  for  want  of 
these  parties  and  leave  was  given  to  bring 
them  in.  When  this  was  done  by  uniting 
one  of  them  as  a  co-plaintifi*,  and  the  other 
two  when  consent  could  not  be  obtained,  as 
defendants.  One  of  these  was  the  indorser, 
who,  not  desiring  a  reversal  of  the  judgment 
agaii^st  him,  plead  the  three  years  limitation 
and  moved  that  the  petition  be  dismissed 
without  a  hearing,  and  thereby  leave  the 
judgment  below  to  stand.  The  plaintiffi  be- 
low loinied  in  this  motion. 

The  court  sustained  the  motion  and  held 
that  all  defendants  to  joint  judgment  are  nec- 
essary parties  to  a  petition  filed  hv  one  of 
them  to  review  it,  either  as  plaintifi»oras  de- 
fendants, and  if  not  so  made  in  three  years,  the 
reviewing  court  had  no  jurisdiction  dfthe  sub- 

J'ect  matter.  It  is  quite  true  that  all  the  de- 
endants  to  a  joint  judgment  are  necessary 
parties  to  a  petition  to  reverse  it,  as  the  judg- 
ment is  an  entirety ;  but  a  second  branch  of 
the  proposition,  that  unless  tiiej  are  so  made 
within  the  time  limited  for  prosecuting  error, 
the  court  has  no  iurisdiction  over  the  subject 
matter,  may  well  be  doubted,  as  it  was  in 
Bradford  v.  Andreim  20  Ohio.  St  208.  Be  this 
as  it  may,  that  case  is  so  different  from  the 
one  at  bar  that  we  are  not  embarrassed  by  it. 
There,  one  of  four  judgment  debtors  aloiie 
sought  a  reversal,  neglecting  for  three  years 
to  bring  the  others  in ;  here  all  the  members 
of  a  partnership  sought  a  reversal,  but  by  mis- 
take the  name  of  one  was  Emitted.  There, 
there  was  no  intention  to  make  all  parties, 
while  here  there  was.  There,  two  of  tne  four 
jcttnt  defendants  objected  tp  a  reversal  «cf  the 


judgment  against  them  whiletwo  favored  il 
a  tie  vote ;  in  which  case  after  such  long  delay 
the  court  mieht  well  refuse  to  hear  the  case. 
While  here  tne  omitted  partjr  united  with  the 
others  asking  a  correction  of  the  mistake  and 
a  reversal.  There  the  petition  was  filed  by 
one  in  his  own  behalf,  while  here,  it  was  filed 
in  behalf  of  all  who  were  members  of  the.part- 
nership  and  plaintifb  in  the  case. 

The  scope  and  legal  effect  of  that  case  is  to 
hold  that  all  defendants  to  a  joint  judgment 
are  necessary  parties  to  an  action  to  reverse  it, 
eitiier  as  plaintiffs,  or,  if  their  consent  cannot 
be  obtained  for  that  purpose,  then  as  defend- 
ants ;  but  if  the  consent  of  one  or  moro  cannot 
be  had  they  must  be  made  defendants  within 
three  years :  otherwise,  upon  their  objection, 
the  case  will  be  dismissed. 

In  short,  when  co-defendants  to  a  joint 
judgment  are  not  agreed  in  asking  a  reversil, 
those  desiring;  it  must,  within  the  time,  brine 
in  their  unwilling  associates,  or  the  ooort  wiu 
decline  to  hear  the  case.  The  right  of  oieh 
joint  defendant  to  seek  a  reversal  of  a  joint 
judgment  is  thus  conceded,  but  this  right  can 
not  be  exercised  after  three  yws,  when  his 
co-defendants  are  unwilliuff.  The  alternative 
was  presented,  as  there  could  be  no  severance, 
of  reversing  a  joint  judgment,  where  some 
were  opposed  to  such  reversal,  or  of  allowins  it 
to  stand  against  all.  On  account  of  the  delay 
of  the  one  desiring  a  reversal,  the  coart  de- 
clined to  compel  the  unwilling  ones  to  be 
brought  in  ana  accept  a  judgment  they  did 
not  seek  after  the  three  years  nad  elapsed. 

JbfM  V.  McarA,  80  Ohio  St.  20,  also  relied  on, 
fimply  holds,  that  all  defendants  are  neees- 
aary  parties  to  a  proceeding  to  reverse. 

In  neither  case  was  the  power  of  the  court 
to  correct  mistakes  involved.  In  neither  case 
was  the  right  of  a  ooKlefendant  to  such  a 
judgment,  td!ter  three  years,  whose  name  had 
been  omitted  by  mistake,  to  become  a  co> 
plaintiff  in  error,  involved  or  considered* 

Where,  as  in  the  present  case,  it  is  manifost 
that  the  plaintiflb  m  error  are  acting  for  all, 
the  court  ma^  correct  such  a  mistake  in  fur- 
therance of  justice,  after  three  Y^n.  and 
allow  other  necessary  parties  to  be  brougnt  in, 
even  without  their  consent;  and  while  it 
may  not  compel  unwilling  parties  to  come  in 
after  three  years,  where  there  was  no  intention 
to  make  them  such,  yet  where  there  is,  the 
court  has  jurisdiction  over  th^  subject  matter, 
and  may  allow  them  to  become  parties  seek- 
ing a  reversal.  (In  this  I  speak  for  myself 
only,  and  not  for  my  brethren).  Indeed  I 
should  be  willing,  as  at  present  advised,  to 
hold  that  the  power  of  amendments  in  this 
respect,  on  error,  notwithstanding  the  statute 
of  limitations,  is  as  ample  in  cases  of  error  ap 
in  other  civil  act^.uS|.and  therefore  the  nd% 
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that  if  all  are  bo  united  in  interest  as  that  one 
is  saved  from  the  statute,  all  are  saved,  applies. 

This  is  the  principle  settled  in  Wimna  v. 
jmUipSi  3  Ohio  49,  which  has  been  cited  with 
approval  in  several  cases  since. 

Several  plaintiffs  in  error,  claiming  as  heirs, 
sued  out  a  writ  of  error  after  the  time  for  so 
doing  had  elapsed.  One  of  the  heirs  was  an 
infant  and  thereby  within  the  saving  clause 
of  the  statute.  l!t  was  held  that  the  action 
was  saved  as  to  all.  8o  in  a  suit  to  contest  a 
will,  Muae  v.  Keefe,  10  Ohio  362 ;  Bradford  v. 
AfidreiM,  20  Ohio  St.  208. 
^  In  the  last  case,  Rainey  v.  SmWwn^  was  re- 
lied on  to  defeiEit  a  contest  on  a  cross-petition 
filed  within  the  proper  time  asainst  unwilling 
heirs  brought  in  after.  It  is  like  the  present 
case  in  principle.  It  was  held  that  by  filing 
the  cross^petition  in  time  the  court  acquired 
such  jurisdiction  over  the  subject  matter,  so 
as  to  save  the  cost  as  to  all  who  might  ulti- 
mately be  made  parties  by  an  order  of  the 
court. 

The  same  principle  applies  to  bills  of  re- 
view under  the  former  chancery  practice, 
H^TB  of  Marne  v.  MatiheWy  12  Ohio  St.  361 ; 
SturgeB  v.  hmgworth^  1  Ohio  St.  644.  The 
reason  for  this,  such  as  explained  in  Moore  v. 
^rtiM^nm^,  10  Ohio  17,  is,  tnat  as  the  judgment 
is  an  entirety,  and  all  tnust  recover  or  none, 
there  can  be  no  severance,  and  therefore  the 
case  is  saved  as  to  all  ratner  than  one  shall 
lose  his  ripht. 

What  right  did  the  plaintiffs  acauire  to  the 
amount  owing  on  these  neffotiable  notes  by 
the  garnishment  of  the  makers?  If  the  at- 
tachment operated  as  a  seizure  of  these  debts 
at  all,  it  was  from  the  time  of  service  of  papers 
on  the  garnishees,,  not  from  the  time  of  the 
order  of  the  justice,  nor  from  the  maturitv  of 
the  notes,  nor  when  final  judgment  should  be 
rendered  against  the  ffarnisnees.  At  that 
time  they  owed  the  de^ndants  certain  sums, 
payable  at  a  future  day,  evidenced  by  nego- 
tiable notes,  payable  to  the  order  of  defend- 
ants. By  the  statute,  all  debts  whether  due  or 
not  and  without  regard  to  the  form  of  the 
evidence  of  them,  are,  bv  express  terms,  sub- 
ject to  garnishment.  Tnis  includes  debts  on 
negotiable  instruments,  the  property  of  de- 
fendant. 

Another  statute  makes  contracts  in  a  cer- 
tain form  negotiable  and  vests  the  title  and 
right  to  the  proceeds,  free  from  all  equities 
and  differences^  in  bona  fide  holdeni  who,  oefore 
due, have  acquired  thesame  in  the  usual  course 
of  business.  All  other  holders  are  not  thus 
protected. 

The  termsof  the  contract,  as  imprinted  upon 
it  by  tbis  statute,  cannot  oe  changed  bv  tha 

Erooeedings  in  attachi^ent.    The  ffarnisnee  is 
Able  by  those  terms  to  such  a  holder,  in  a 


Petition,  to  all  claim  the  maker  or  others  may 
ave. 

But  for  the  negotiable  qualitv  of  these  con- 
tracts, the  attachment  would  nave  bound  all 
subseouent  assignees  or  indorsees,  as  well  as 
defendants,  without  regard  to  notice.  Drake 
on  Att.,  Sec.  675, 6  Ed. 

Owing  to  these  bein£  commercial  papers, 
the  statute  protects  those  who  can  establish 
their  bona  fiiie  ownership  before  due.  Such 
holders  are  especially  protected,  and  their 
rights  are  paramount  to  all  claims  of  others, 
whether  by  garnishee  process  or  otherwise. 

^  We.deduct  from  principle  and  the  best  con- 
sidered cases  the  following  propositions^  which 
are  controlling  in  the  case  at  oar : 

(1.)  That  all  debts  whether  due  or  not,  and 
whether  evidenced  by  negotiable  instruments 
or  not,  the  property  of  a  defendant  in  attach- 
ment, are  subject  to  garnishment. 

(2.)  That  by  reason  of  the  commercial  quality 
of  negotiable  instruments,  that  which  was  a 
debt  U>  the  defendant,  may  become  the  debt 
to  another,  and  if  such  other  has  acquired  his 
title  before  maturity  under  such  circomstan- 
ces  that  he  is  a  bond  fide  holder,  the  debt  at 
maturity  is  not  one  to  defendant  in  attach- 
ment, and  therefore  can  not  be  appropriated  to 
plaintiffs'  judgment. 

(8.)  That  no  judgment  charging  the  garni- 
shee can  be  rendered  in  any  case  of  a  debt  not 
due,  until  after  it  becomes  due,  and  not  then 
as  to  negotiable  papers  if  it  appears  that  the 
garnishee  is  liable  to  a  bona  fiae  holder  uader 
any  statutes  relating  to  negotiable  instru- 
ments. 

(4.)  A  garnishee  is  entitled  to  his  day  in 
court  and  to  have  all  the  rights  accredited  to 
a  defendant.  No  judgment  should  be  rendered 
against  him  as  the  maker  of  a  negotiable  in- 
strument that  will  not  be  adequate  protection 
to  him  against'  the  possible  rights  of  third 
persons. 

Until  maturity  there  is  no  cause  of  action 
against  him  upon  which  he  can  be  charged  as 
garnishee  by  a  judgment  or  final  order. 

This  brings  us  to  the  important  features  of 
the  attachment  proceedings  before  iustices  of 
the  peace  in  this  state.  Tne  gamisnee  is  not, 
as  in  many  other  states,  a  part]^  to  the  attach- 
ment action.  He  has  no  day  in  court.  The 
order  made  by  the  iustice  is  not  an  adjudica- 
tion between  the  plaintiff  and  the  garnishee. 
It  does  not  determine  their  ultimate  rights. 

In  le^al  effect  it  is  only  an  assignment  of 
the  claim  fro^  the  debtor  to  the  creditor  in 
the  attachment. 

If  the  garnishee  fails  to  appear  and  answer, 
or  if  his  answer  is  not  satisfactory,  or  if  he 
does  not  comply  with  the  order,  he  is  liable 
to  an  action  *'  as  in  other  cases." 

In  such  an  action  he  is  a  party  entitled  to 
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his  day  in  court,  and  the  final  determination 
of  that  action  ie  a  judgment  either  charging 
or  discharging  him.  I?  that  is  against  him, 
he  as  charged  as  garnishee  within  the  mean- 
ing of  that  term  as  used  in  the  text  bool^s  and 
decisions. 

As  a  logical  sequence  it  follows  that  the 
order  made  by  the  i'ustice  in  the  case  was  not 
a  judgment  or  final  order  charging  the  gar- 
nishee. 

In  those  stales  where  the  garnishee  is  a 
party  in  the  attachment  suit,  such  a  judg- 
ment is  rendered  in  that  action  and  is  en- 
forced by  execution,  but  our  statute  requires 
that  (here  should  be  an  independent  action 
brought  before  the  garnishee  can  be  charged. 
It  follows  that  the  order  of  the  justice  does 
not  purport  to  charge  the  maker  of  commer- 
cial paper  before  due  in  the  legal  sense. 

This  statutory  order  simply  authorizes  the 
plaintiff  in  attachment  to  take  the  place  of 
the  defendant  and  sue  in  his  own  name  if  the 
order  is  not  complied  with.  The  attachment 
creditor  does  not  acquire  a  more  summary 
remedy  for  the  collection  of  his  debt,  by  such 
an  order,  than  the  defendant  had.  nice  & 
BumeU  v.  Whiting,  12  Ohio  St.  368;  Board  of 
Education  v.  ScoviUe,  13  Kan.  32;  A.  &  P.  H, 
R.  Co.  V.  HopHm,  44  W.  8.  11. 

It  is  a  mistake  to  say  that  the  liability  of 
the  garnishee  is  fixed  by  the  order  of  the  jus- 
tice of  the  peace.  Its  office  is  to  give  the 
plaintiff  a  right  of  action  when  the  answer  de- 
clares an  indebtedness  to  the  defendant.  That 
liability  is  not  fixed  until  a  judgment  is  ren- 
dered against  him  in  such  action.  The  gar- 
nishnient  binds  him  for  any  debt  that  on  such 
final  adjudication  may  be  found  due  from 
him  to  aefendant,  "at* or  after  service  of  the 
order  of  attachment'  and  notice  upon  him," 
and  not  from  the  date  of  the  order  of  the  jus- 
tice. Hence  the  phrase  found  in  Drake  on 
Attachment,  and  in  numerous  decisions  when 
speakins  of  the  power  of  the  court  to  charge 
a  garnishee  where  the  debt  is  assigned  ''  that 
the  time  of  the  rendition  of  the  judgment 
against  the  garnishee  "  means,  under  our  sys- 
tem, at  the  time  of  final  judgment  in  the  action  du- 
thorized  by  etaiutey  and  not  at  the  time  of  the 
examination  of  the  garnishee,  as  learned 
counsel  contended.  In  case  of  all  debts  not 
yet  duo,  no  such  action  can  be  commenced 
until  their  maturity.  If  the  instrument  is 
negotiable  and  not  due,  it  is  liable  to  become 
the  property  of  a  bona  fide  holder  before  ma- 
turity. By  the  law  merchant  his  right  is 
paramount,  and  the  attachment  ceases  to  be 
available.  If  the  plaintiff,  after  maturity, 
brings  his  action  for  non-compliance  with  the 
order,  and  it  then  appears  that  by  reason  of 
ihe  negotiabilitv  of  the  paper,  the  title  and 
property  thereof  has  been  acquired  by  such  a 


holder,  the  plaintiff  cannot  recover;  otherwise 
the  garnishee  must  pay  twice.  The  statute 
making  such  paper  negotiable  extends  this 
immunity  to  bona  fide  holders  only.  As  to  de- 
fendant in  attachment  and  all  claiming 
through  him  after  service  of  process,  with 
actual  notice  of  the  proceedings,  the  attach-- 
ment  is  binding. 

Witter,  Robinson  &  Wood  are  not  bona  fide 
holders  of  these  notes.  They  took  them  with 
actual  notice  of  this  proceeding,  not  in  the 
usual  course  of  business,  but  to  be  applied, 
when  collected,  in  satisfaction  of  a  pre-exist- 
ing debt.  The  transfer  of  these  notes,  pend- 
ing the  attachment,  was  a  fraudulent  act  by 
the  defendant.  His  object  obviously  was  to 
defeat  the  claim  of  a  judgment  against  him. 
Witter,  Robinson  &  Wood,  well  knowing  the 
facts,  aided  him  in  this  act.  They  are  m  no 
better  position  than  the  defendant  would  be 
if  in  their  place.  In  their  hands  these  notes 
are  subject  to  the  attachment,  and  a  judg- 
ment may  be  rendered  against  the  garnishees, 
charging  them  to  pay  as  ordered  by  the  jus- 
tice. (Silver  V.  Partihj  21  Conn.  408;  Drake 
on  Attachment,  Oh.  ^k  ^e  a|e  Jq  support 
of  this  conclusion  the  following  cases  are  in 
point :  Stone  y/EUiott,  11  Ohio  St.  252,  was  an 
action  by  a  bona  fide  holder  of  a  negotiable  in- 
strument against  the  maker.  The  defense 
was,  that  in  a  suit  in  chancery  by  a  judg- 
ment creditor  against  his  debtor,  to  whicn 
the  maker  was  a  party,  he  was  decreed  to  pay 
the  amount  when  due  in  satisfaction  of  the 
complainant's  judgment,  and  had  done  so. 
Elliott,  the  plaintiff,  had  acquired  the  note 
pending  the  litigation,  but  without  actual 
notice  of  the  proceedings.  It  was  held  that 
constructive  notice  of  the.suit  in  chancery  by 
the  mere  lie  fendeaa.  was  UQt  sufficient  to  de- 
feat the  right  of  a  bona  fide  holder,  acquired 
before  maturity,  for  value,  and  that  such  a 
decree  made  before  the  note  was  due,  if  this 
fact  was  disclosed  by  the  answer,  was  erro- 
neous. It  is  said  the*  chancellor  should  have 
suspended  proceedings  until  the  maturity  of 
the  paper,  and  the  possible  rights  of  tbird 
parties  were  ascertained.  It  is  nere  claimed 
the  court  had  no  jurisdiction  to  reach  such 

Eaper;  the  statement  that  the  court  should 
ave  suspended  final  decree  until  the  possi- 
ble rights  of  third  persons  could  be  ascertained 
has  no  significance. 

The  error  of  the  decree  was  that  it  was 
made  before  maturity  of  the  PApejr  and  with- 
out protecting  the  maker  from liabili  ty  to  a  ions 
fide  nolder.  In  Howe  v.  JTorJbnen,  HiU  &  Ox,  11 
Ohio  St  449,  the  same  rule  was  applied  where 
the  attempt  was  made  to  charge  a  garnishee  as 
maker  of  such  a  note,  although  it  had  been 
transferred  before  due  to  such  holder.  It  was 
held  that  the  right  of  the  holder  was  para- 
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mount  and  the  garnishee  not  liable  in  attach- 
ment. 

This  defense  was  made  in  the  statutory  ac- 
tion against  the  garnishee,  and  not  in  the  at- 
tachment proceeding  itselr. 

These  decisions  are  without  point  or  mean- 
ing if  such  paper  is  not  subject  to  attach- 
ment. They  rest  on  the  sole  ground  that 
the  title  and  property  of  the  note  acquired  by 
a  bona  fide  holder  rendered  the  proceedings  to 
appropriate  the  amount  unavailing. 

In  8mith  ▼.  Blatchford,  2  Ind.  184,  it  was 
helf^  ^hat  the  maker  of  such  paper  can  not  be 
chiirged  so  as  to  defeat  the  rights  of  a  bona 
Jde  indorser. 

In  Junction  R,  R.  Co.  v.  (Xeaney,  13  Ind.  161, 
it  was  held  that  before  a  judgment  can  be  ren- 
dered against  the  garnishee,  the  plaintiff  must 
show  that  at  the  time  of  maturity  the  note 
remained  in  the  hands  of  the  defendant  or  a 
fraudulent  assignee,  or  was  not  the  property 
of  a  bona  fide  nolaer.  See,  also.  Cteaney  v. 
Junction  R.  R.  Co.,  26  Ind.  376  :  King  v.  Vance, 
46  Ind.  246. 

Keeffer  v.  Ehler,  18  Pa.  St.  388,  which  is 
quoted  with  approval  in  Stone  v.  MiM,  holds, 
under  a  statute  substantially  like  ours  in 
this  respect,  that  commercial  paper  is  subject 
to  attachment  before  due.  but  that  the  pro- 
cess is  rendered  unavailable  as  against  a  oona 
jide  holder  for  value. 

In  Day  v.  Zimmerman,  68  Pa.  St.  72,  it  is 
said :  "The  law  is  well  settled  that  a  prom- 
issory note  is  liable  to  attachment  before  ma- 
turity. Though  not  due  it  is  a  debt  within 
the  meaning  of  the  statute,  and  therefore,  as 
between  the  payee  and  the  attaching  credi- 
tor, it  is  bound  Dy  the  service  of  the  attach- 
ment on  the  maker ;  and  if,  after  being  attached, 
il  remainein  the  hands  oj  the  payee  wntu  maturity, 
il  is  bound  by  the  attachment  as  against  all  persons 
into  whose  hands  it  may  thereafter  come.  But  the 
attachment  is  unavailing  as  against  a  bona  fide 
holder,  rfc." 

3.  In  conclusion,  it  is  claimed  that  no  cause 
for  relief  in  equity  is  made,  (1)  because  the 
statutory  remedy  by  action  is  conclusive,  and 
(2)  because   no  case   is  made  for  equitable 

lief. 


re 


(1.^  The  statutory  action  given  is  against  the 
garnishee  for  a  failure  to  appear  and  answer, 
or  because  his  answer  is  not  satisfactory,  or 
for  non-compliance  with  the  order  to  pay. 

This  is  not  an  action  of  either  kind.  True, 
the  garnishees  are  proper  parties,  but  the  real 
defendants  are  Witter,  Robinson  ft  Wood.  It 
was  brought  before  the  maturity  of  the  notes 
to  enjoin  their  falling  into  the  hands  of  a 
bona  fide  YioXder. 

It  may  be  that,  as  against  the  garnishees 
alone,  tlie  statutory  remedy  is  exclusive,  yet 
if  there  is  a  cause  of  action  against  the  hold- 


ers of  these  notes,  plaintiffs  ma}'  have  the 
benefit  of  it. 

The  garnishees  appear  and  make  no  resist- 
ance, but  claim  the  protection  of  court  against 
the  possible  rights  of  thiid  persons. 

As  the  notes  were  due  before  final  judg- 
ment, it  was  within  the  power  and  was  the 
duty  of  the  court  to  grant  this. 

(2.)  Has  the  court  power  to  grant  the  plain- 
tins  equitable  relief? 

They  are  as  against  Witter,  Robinson  & 
Wood,  the  real  owners  of  the  notes.  The 
latter  hold  the  legal  title,  but  are  not  bmiafide 
holders  for  value.  They  stand  in  the  shoes  of 
defendant  in  attachment.  Against  them  the 
plaintiff  had  no  action  at  law. 

The  right  of  plaintiff  would  be  defeated  if 
the  notes  weie  negotiated  to  a  bona  fide 
holder. 

While  equity  might  toot  aid  a  plaintiff  in 
attachment  against  the  defendant  or  the  gar- 
nishee until  all  legal  remedies  are  exhausted, 
yet  as  against  Witter,  Robinson  &  Wood  the 
only  remedy  the  plaintiff  had  was  equitable. 
Since  the  case  of  Hood  v.  Aston,  2  Russ.  R.  412, 
it  is  regarded  as  settled  that  equity  will  en- 
join the  wrongful  or  fraudulent*  holder  of 
negotiable  paper  before  due  from  negotiating 
the  same. 

That  was  a  case  of  the  wrongful  acceptance 
of  exchange  in  the  partnership  name  by  a 
partner  in  payment  of  his  indiviaual  debt, 
which  the  firm  sought  to  enjoin  the  holder 
from  negotiating.  Lord  Eldon  said  that  from 
the  danger  of  its  passiuj^  to  a  bona  fide  holder 
the  plaintiffs  have  a  right  to  be  protected. 
Chief  Justice  Marshall  says:  '^  A  court  will 
always  interpose  to  prevent  a  transfer  of  a 
specific  article  which  if  transferred  will  be 
lost  to  the  owner."  Again,  "The  holder  of 
negotiable  securities  endorsed  in  the  usual 
manner,  if  he  has  acquired  them  fraudu- 
lently, will  be  enjoined  from  negotiating 
them,  because  if  negotiated  the  maker  or  en- 
dorser must  pay  them."  OAum  v.  Illinois,  26 
Wend.  192 :  JaamiUon  v.  Oummings,  1  John. 
Ch.  617:  Oayton  v.  Syle,  2  Jones  Eq.  188; 
Hilliard  on  Inj.,  Chapter  XXX ;  2  Story  Eq. 
Jus.  sections  906,  907  and  955;  Martin  v. 
Oraves.  5  Allen  671. 

In  tnis  case  the  rule  is  thus  stated :  "When- 
ever a  deed  or  other  instrument  exists,  which 
may  be  vexatiously  or  injuriously  used 
against  a  party  after  the  evidence  to  impeach 
or  invalidate  it  is  lost,  or  which  may  throw  a 
cloud  or  suspicion  over  his  title  or  interest, 
and  he  cannot  immediately  protect  or  maintain  his 
riahts  by  any  course  of  proceedings  at  law,  a  court 
oi  equity  will  afford  relief  by  directing  the 
instrument  to  be  delivered  up  and  cancelled, 
or  by  making  any  other  decree  which  justice 
and  the  rights  of  the  parties  may  require." 
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This  sound  principle  so  tersely  expressed  is 
applicable  to  the  facts  of  this  case. 

The  damurrer  to  the  petition  should  there- 
fore h^ve  been  overrulecL 

Judgment  accordingly. 

[To  appear  in  39  Ohio  St]  ^ 


eOBSXIX,  AOXB.,  T.  KXLBIT. 

Ezsoonoir— Lbvt— PBiOBrrr  of  lawn. 

[Ohio  Sn^eme  Ocmrt  OmmisHim,    Jane  19, 1888.) 

8.  parchwed  oertain  real  estate  at  master  oommis- 
sloner's  sale.  An  ezeontion  in  fkvor  of  M.,  a  Indg- 
ment  ozeditor  of  8.,  was  levied  on  the  premises  wtfare 
8.  had  possession  or  a  deed  of  the  same. 

Held: 

That  M.'s  levy  wss  Inyalid,  and  that  K.,  another 
judgment  creditor  of  8.,  in  whose  favor  an  ezecntion 
was  levied  on  said  premises  c^fUr  8.  had  possession 
and  a  deed  of  the  same,  acquired  a  lien  thereon  ahd 
shonld  be  flrst  paid  ont  of  the  proceeds  of  the  sale 
thereof. 

Error  to  District  Court  of  Belmont  County. 

Upon  affidavit  that  the  controversy  therein 
was  real,  and  that  the  proceeding  in  the  case 
were  in  good  faith  and  to  determine  the  rights 
of  the  parties,  the  following  agreed  statement 
of  facts  and  submission  of  case  was  filed  June 
26, 1879,  in  the  Court  of  Common  Pleas  of 
Belmont  County,  to-wit : 

''  Edmund  O.  Morgan  v.  James  Kelsey. 

''  Now  come  Edmund  O.  Morgan  and  James 
EelsejT,  the  parties  in  this  case,  and,  on  the 
following  agreed  statement  of  facts,  submit  to 
the  court  a  certain  matler  in  controversy  be- 
tween them,  as  to  which  has  the  prior  and 
better  lien  on  a  certain  piece  ana  parcel  of 
land  hereinafter  described. 

''The  facts  material  to  the  question  are 
agreed  t($  be  as  follows : 

'« At  the  fall  term  of  this  court,  A.  D.  1877, 
said  Morgan  recovered  a  judgment  against  one 
Samuel  A.  Shupe  for  the  sum  of  tl,230.16 
and  interest  at  eight  per  cent  on  judgment, 
which  judffraent  is  in  rorce  and  wholly  unpaid. 

''  On  July  17, 1878,  in  a  suit  begun  in  this 
court  April  10, 1878,  on  a  joint  and  several 
promissory  note  said  Kelsey  took  judgment 
asainst  said  Samuel  A.  Shupe  for  the  sum  of 
$971,462  and  $14.66  costs,  and  said  judgment 
is  still  in  full  force  and  wholly  unpaid.  The 
original  summons  against  said  Samuel  A. 
Shupe  was  returned,  not  served ;  and  an  alias 
summons  issued  for  him  June  5,  1878,  and 
was  returned,  served.  The  term  of  court 
commenced  April  23, 1878.  Said  Shupe  was 
surety  on  said  note,  and  was  so  oertifieo.  The 
principal  had  no  property  subject  to  execution. 

*'0n  June  6, 1878,  certain  premises,  to-wit: 
forty-five  (46)  feet  on  the  west  end  of  lots  nine 
(9)  and  ten  (10),  of  block  four  (4),  in  the  city 
of  Bellaire,  county  of  Belmont,  and  state  of 
Ohio,  were  returned  to  this  court  as  sold,  under 
an  onler  of  sale  issuing  therefor,  to  the  said 
Samuel  A.  Shupe  for  the  sum  of  $1,600 ;  and 


on  July  17, 1878.  said  sale  was  confirmed  by 
this  court,  ana  the  master  commisBioner 
making  the  sale  was  ordered  to  make  a  deed 
forsaid  premises  to  said  Shupe  on  the  pay- 
ment by  him  of  the  purchase  money. 

*'  At  the  date  of  the  decree  for  the  sale  cS 
the  said  premises,  said  Shupe  was  the  owner 
and  holder  of  a  mortgage  lien  thereon  for  over 
$2,000,  subject,  however,  to  prior  liens 
amounting  to  between  $600  and  $600;  and  on 
July  18.  1878,  said  master  commissioner  re- 
ceived tne  check  of  said  Samuel  A.  Shupe, 
drawn  on  a  bank  in  Columbus,  Ohio,  for  the 
amount  of  the  purchase  money  not  coming  to 
said  Shupe  (about  $621) ;  and  the  same  was 
duly  forwarded  to  Columbus,  and  paid  on 
presentation ;  and  the  deed  for  said  property 
was  delivered  to  said  Samuel  A.  Snupe  on 
August  2,  1878,  and  dated  August  1,  1878; 
and  on  August  1, 1878,  said  Shupe  took  pos- 
session of  said  property,  and  has  kept  the 
premises  ever  since. 

''On  July  20,  1878,  execution  issued  in 
favor  of  said  Morgan  on  his  judrment  against 
said  Shupe,  and  on  July  22, 187o,  said  execu- 
tion was  duly  levied  by  the  sheriff  of  said 
county^  on  the  premises  before  desoribed  as 
the  property  of  said  Shupe. 

"  On  August  18, 1878,  execution  was  issued 
on  said  Eelsey's  judgment  against  said  Shupe, 
and  on  the  next  day  said  execution  was  duly 
levied  upon  said  premises. 

"  On  both  said  executions  the  sheriff  made 
return  of  no  sale  for  want  of  time. 

"  A  vendi  monaa  was  issued  in  ci&se  of  KAe§ 
y.  Swpe  on  lebruary  18, 1879,  and  in  the  case 
of  Ubrganv.  Shupe  on  March  11,  1879;  but 
said  property  did  not  sell  when  oflbred  on 
account  of  the  uncertainty  as  to  which  of  said 
parties  has  the  prior  lien;  and  said  property 
IS  now  advertised  for  sale  under  the  judgment 
of  said  Kelsey.  Said  parties  desire,  the  de- 
cision of  this  court  as  to  which  has  the  prior 
lien  upon  said  property,  or  upon  the  proceeds 
thereof,  if  sold.^' 

Said  property  was  afterwards  sold,  and  the 
court  of  common  pleas  adjudged,  as  oondu- 
sion  of  law,  that  said  Morsan  had,  by  his  said 
judgment  and  leyy,  a  Tien  upon  the  real 
estate  described  in  the  agreed  statement,  prior 
to  the  lien  thereon  of  the  judgment  and  levy 
of  said  Kelsey,  and  that  after  payment  of 
costs,  the  sum  due  upon  said  judlgment  of 
Morgan  be  first  paid  out  of  the  proceeds  of 
the  sale  of  the  real  estate  aforesaid. 

After  said  proceedings  in  the  court  of  com- 
mon pleas,  the  said  Morgan  deceased,  and  the 
said  James  B.  Gotrell  was  appointed  and 
qualified  as  the  administrator  ot  hiQ  estate. 

On  petition  in  drror,  the  district  oonrt  ad- 
^udgea  that  the  said  Kelsey,  by  yirtue  ofhissud 
I  judgment  and  leyy,  had  the  first  lien,  and 
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prior  to  that  of  said  Morgan,  upon  said  real 
estate  tdt  the  payment  of  eaia  judgment;  and 
that  the  sum  due  on  eaid  Kelsey's  judgment, 
with  original  and  increased  costs  and  interest, 
be  first  paid  out  of  the  proceeds  of  said  sale, 
and  that  the  remainder,  if  aiiy,  he  paid  upon 
said  judgment  of  said  Morgan. 

It  18  asked  that  the  Judgment  of  the  dis- 
trict court  be  reversed,  and  that  of  the  court 
of  common  pleas  be  affirmed. 

DiCKMAN,  J. 

Neither  the  judgment  of  Kelsey  nor  that  of 
Morgan  was  a  lien  on  the  premises  which 
were  thereafter  conveyed  to  Shupe  by  the 
master  commissioner.  The  existence,  valid- 
ity and  extent  of  a  judgment  lien  are  matters 
purely  lesal,  dependent  upon  statutory  pro- 
visions. Ihu^ass  V.  Htuton  etoL^  6  Ohio  162. 
The  interest  which  a  judgment  may  bind 
must  be  one  which  can  be  levied  on  and  sold 
to  satisfy  it.  Roads  v.  Symmea^  1  Ohio  314; 
Shupe  did  not  take  possession  of  the  premises 
until  August  1,  1878,  and  the  deed  of  that 
date  was  delivered  to  him  August  2,  1878. 
Until  delivery  of  the  deed,  his  rigbts  as  pur- 
chaser were  inchoate  and  imperfect,  fiy  pos- 
session of  the  premises  and  deliverv  of  the 
deed  truly  executed  and  acknowleaged,  his 
title  was  perfected.  .  Under  the  provisions  of 
the  statute  regulating-  sales  and  execution, 
the  deed  gave  him  a ''  good  and  perfect  estate 
in  the  premises."  61  vol.  Stat.  57,  Sec.  438. 
But  the  execution  in  favor  of  Morgan  was 
levied  Julv  22,  1878,— fully  ten  days  before 
Shupe  had  taken  possession  or  received  a  deed 
of  tne  premises,  and  before  he  was  vested 
with  an  interest  therein  that  could  be  levied 
on  and  sold  to  satisfy  a  judjjment  against  him. 
Morgan's  levy  was  therefore  invalid.     The 

Srincipal  £|overning  the  ease  of  Haynea  v. 
kJcetf  6  Ohio  St.  263,  is  applicable  to  the  cake 
at  bar.  Following  and  approving  that  case, 
we  are  of  the  opinion  that  Kelsey,  by  virtue 
of  the  levy  of  tne  execution  in  his  favor  after 
Shupe  haid  entered  into  possession  and  re- 
ceived a  deed  of  the  premises,  acquired  a 
valid  lien  thereon  and  should  be  first  paid  out 
of  the  proceeds  of  the  sale  of  the  same.  The 
judgment  of  the  district  court  must  be  affirmed. 
Judgment  accordingly. 
[To  appear  in  40  Ohio  St.] 

8XMT0V  T.  BVTLXE. 

Lbasb— CoiiBrrRUonoir— PosBBHioir. 

( Ohio  Siqfremt  Omrt  ComndasUm.    June  28, 1888.) 

8,  the  owner  of  a  block  of  three  buildings  contain- 
ing separate  elevators  opersted  by  an  engine  nlaced 
in  the  rear  of  one  of  thorn,  leased  to  T.  H.  A  Co.  an- 
other of  tliem,  stipulating  that  the  lessees  should 
hmve  possession  of  the  premises ;  they  agreeing  with 
care  and  diligence  to  keep  the  same  in  good  order  and 
oondition  during  the  term,  they  to  pay  to  S.  quarter 
yearly  the  cost  of  keeping  in  good  order  all  the  parts 
of  SHUd  eleyator  oontained  in  said  lesaed  premises  and 


one  third  of  the  expense  of  running  said  engine.  8. 
employed  and  paid  the  engineer  to  work  for  the  block 
so  leased,  but  did  not  interfere  with  or  supervise  his 
work ;  made  repairs  to  the  elevator  when  notified  of 
their  necessity  by  the  tenants*  and  wss  re-imbursed 
by  the  tenants  quarterly.  Prior  to  the  termination 
of  the  lease  the  parties  agreed  to  extend  it,  S.  under- 
taking that  from  January  1,  1874.  he  would  *'at 
his  own  cost  keep  the  elevator  in  said- property  in  re- 
pair providing  tne  lessees  hereto  use  proper  and  Ju- 
dicious care  in  the  use  of  the  same."  After  January 
1874,  Uie  only  change  in  conduct  was  that  8  did 
not  call  upon  the  lessees  for  reimbursement  for  such 


repairs.  On  Aug.  11, 1874  the  rope  broke,  the  elevator 
with  B.,  an  empiove  of  the  lessees  upon  it,  fell,  and 
B.  wss  injured.  8.  had  not  been  notified  that  any 
repairs  were  needed.  The  engineer  ss  he  oiled  the 
machinery*  had  opportunity  to  see  it.  *  The  elevator 
was  exdnsively  operated  oy  the  lessees  and  their 
emploves. 

1.  8  wss  not  at  the  time  of  the  accident  in  possess- 
ion and  in  control  of  the  elevator  nor  wss  ne  con- 
ducting or  operating  it. 

8.  The  fact  that  the  engineer  so  employed  had  op- 
portunity to  see  the  machinery  wss  not  notice  to  8. 
of  the  need  of  repairs. 

8.  It  was  the  duty  of  the  court  to  construe  the  terms 
of  the  contract  bearing  upon  the  relation  of  the  par- 
ties to  the  machinerv,  and  it  was  error  to  refuse  to 
give  to  tlie  jury  pertinent  and  proper  instructions  us 
to  the  legal  effect  of  those  terms. 

Error  to  the  Superior  Court  of  Cincinnati. 

By  lease  dated  November  20,  1869,  David 
Sinton  rented  for  three  years,  beginning  Jan. 
1, 1870.  to  Pearce.  ToUe  &  Holton  a  four  story 
stone  front  builaing  on  Vine  Street,  Cincin- 
nati, together  with  a  defined  portion  of  the 
yarn  in  its  rear,  to  be  used  for  the  purpose  of 
carrying  on  the  wholesale  dry  goods  business. 
Stairways  led  from  each  floor  to  the  one  above 
it,  and  a  hoisting  apparatus  composed  ot  a 
platform  raised  and  lowered  by  a  wire  rope 
passing  over  sheaves  above  and  a  drum  below 
and  operated  by  steam,  was  provided  for  rais- 
ing and  lowering  goods.  Tnis  building  was 
one  of  a  block  of  three,  and  the  engine  by 
which  the  hoisting  apparatus  in  ea<^h  wa.s 
worked  was  placed  m  rear  of  the  basement  of 
the  building  south  of  said  leased  premises. 
A  common  shaft  ran  from  the  engine  room 
through  the  three  stores — through  the  walls. 
An  engineer  employed  by  Sinton  had  charge 
of  the  engine  and  boilers,  and  oiled  such  parts 
of  the  hoisting  apparatus  in  each  building  as 
required  it.  The  hoisting  apparatus  was 
operated  by  the  person  upon  it  wno  desired  to 
go  up  or  down.  When  he  pulled  down  the 
plattorm  ascended.  The  lease  provided  that 
the  lessees  should  ''pay  quarter  yearly  during 
said  term  the  cost  ot  steam  heating  and  hoist- 
ing for  said  premises,  which  shall  be  one-third 
of  the  expense  for  running  engine,  steam 
hoistine  for  the  three  buildings  knl9Wtf  as  the 
Sinton  block,  of  which  this  is  one,  and  keep- 
ing the  same  and  the  machinerv  and  boilers 
therewith  connected  in  good  order  and  repair, 
and  one-third  of  the  cost  of  steam  heating  for 
said  block,  and  the  total  cost  of  keeping  in 
good  order  all  the  parts  of  said  hoisting  and 
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heating  apparatus  contained  in  the  said 
premises  hereby  leased,  and  all  charges  for 
water  and  gas  for  same  as  they  may  become 
aue  and  payable."  In  the  next  paragraph  of 
the  lease  the  lessees  covenanted  ^^that  they 
and  their  assigns  will  with  care  and  diligence 
keep  the  same  [premises]  in  good  order  and 
condition  during  said  term,  and  at  the  termi- 
nation thereof  will  quit  and  surrender  the 
same  to  the  said  Sinton  or  assigns  in  like 
good  order  and  condition,  careful  wear  and 
fire  only  excepted."  And  Sinton  covenants 
that  the  "  lessees  shall  have  peaceable  posses- 
sion and  quiet  enjoyment  of  the  premises 
hereby  demised  during  the  term  of  three  years 
hereinbefore  specified."  By  writing  of  Octo- 
ber 28,  1872,  the  lease  was  extended  for  a 
fourth  year,  and  by  writing  on  September  17, 
1873,  it  was  again  extended  for  three  years 
from  Jan.  1,  1874,  Sinton  agreeing  to  ^*  at  his 
own  cost  keep  the  elevator  in  said  property 
in  repair,  providing  the  lessees  hereto  use 
proper  and  judiciouscare  in  the  use  of  the  same." 

In  using  the  elevator  it  was  necessary  for 
some  person  to  go  up  on  it  with  the  goods 
from  noor  to  floor.  In  the  afternoon  of  Aug. 
11,  1874,  W.  N.  Moore,  a  salesman  of  the 
lessees,  was  upon  the  elevator  with  a  truck 
and  goods  to  be  hoisted.  As  he  was  about  to 
start  upwards  the  plaintiff,  Thomas  Butler 
and  a  Mr.  Druden,  employes  of  the  lessees, 
stepped  upon  the  platform  for  the  sole  pur- 
pose of  being  taken  to  a  floor-above.  As  the 
platform  was  ascending  the  wire  rope  parted 
and  they  all  fell  to  the  basement.  The  plain- 
tiff w^'  seriously  injured  in  foot,  ankle,  leg, 
&c. ;  was  sick  for  months;  lost  wages,  incur- 
red expense,  suffered  pain,  dbc,  &c.  He  sued 
Sinton,  alleging  the  covenants  of  the  lease 
and  its  extension,  that  he  was  clerk  to  lessees, 
that  it  became  and  was  necessary  in'  the 
transaction  of  his  business  as  salesman  to 
pass  from  one  floor  of  said  building  to  the 
other,  and  that  the  passage  was  usually  accom- 
plished by  the  use  of  the  elevator  and  hoist- 
ing apparatus  erected  and  used  in  said  build- 
ing, and  operated  and  controlled  by  said 
defendant ;  tnat  being  the  most  common  and 
the  usual  and  customary  means  used  in  pass- 
ing from  one  floor  to  another  in  said  building." 
He  also  charged  the  defendant  with  negli- 
gence and  carelessness  in  building  and  con- 
structing said  hoisting  apparatus  and  in 
operating  the  same;  'Hhat  it  oecame  and  was 
out  of  repair  and  wholly  unfit  for  the  use  for 
which  they  were  constructed  and  used ;  that 
the  defendant,  well  knowing  the  premises, 
permitted  it  to  become  so  much  outof  repair  and 
m  such  bad  order  and  condition  that  it  broke 
and  gave  way,  without  fault  or  neglect  on 
plai  ntiff 's  part,"  and  injured  him  as  aforesaid. 

The  defendant  by  answer  aa  a  first  defense^ 


denied  that  the  ^*  boilers,  engine  and  hoist- 
ing apparatus  were  in  the  possession  of,  and 
under  the  control  of,  and  operated  and  con- 
ducted by  the  defendant  when  the  accident 
occurred ;  set  out  the  lease  and  its  extensions, 
denied  any  other  contract;  adibitted  that 
plaintiff  was  in  the  lessee's  employment,  and 
that  he  used  the  elevator  as  their  clerk  and 
salesman.  The  second  defense  denied  all 
carelessness  and  negligence,  denied  that  the 
apparatus  was  out  of  repair,  denied  knowl- 
eage,  etc.,  making  direct  issues  with  all  the 
averments  in  the  petition  as  to  these  matters. 
The  answer  was  silent  as  to  the  statements 
in  the  petition  touching  the  usual  and  cus- 
tomary use  of  the  elevator,  and  the  allegation 
that  the  plaintiff  was  without  fault  or  neg- 
lect was  not  denied. 

At  the  trial  the  plaintiff  offered  evidence 
tending  to  prove  that  the  sheaves  over  which 
the  wire  rope  passed  were  so  small  that  the 
wires  were  liable  to  break,  thereby  weaken- 
ing the  rope;  that  it  needed  repairs;  that 
the  springs  for  holding  the  platform  in  case 
the  rope  should  break,  were  defective  and 
insufficient;  that  Sinton  knew,  when  he 
originally  ordered  it,  that  it  was  not  so  good 
4tn  elevator  as  one  of  another  plan  then  in 
use  in  Cincinnati,  and  that  his  engineer  had 
opportunities  for  knowing  that  the  rope  was 
too  weak  for  use. 

Sinton  offered  evidence  tending  to  prove 
that  the  elevator  was  Rood  of  its  kind ;  that 
'  it  was  of  a  kind  generally  used ;  that  he  did 
not  know  that  it  was  not  so  good  as  another 
one  then  in  use  in  Cincinnati  for  such  pur- 
poses ;  that  the  sheaves  were  of  a  proper  size, 
and  the  rope  in  good  condition,  and  that 
neither  he  nor  the  engineer  had  knowledge 
or  notice  that  it  was  out  of  or  needed  repair. 
There  was  no  controversy  but  that  it  had 
been  used  from  January  1870  until  August 
11,  1874,  without  accident;  that  the  rope 
had  been  repaired  at  least  twice,  being  onoe 
turned  end  for  end,  and  that  it  did  not  oreak 
at  either  of  the  places  where  it  had  b^n  re- 
paired.. Evidence  was  conflicting  as  to  the 
cause  of  the  break. 

So  much  of  the  charge  to  the  jury  as  did 
not  relate  to  the  conduct  of  the  plaintiff  be- 
low was  as  follows : 

<<  Mr.  Sinton  had  leased  to  ToUe,  Helton  A 
Co.  the  store  on  Vine  Street,  and  also  leased 
to  them,  for  receiving  and  discharging  mer- 
chandise, the  use  of  so  much. of  the  yard  as 
was  in  rear  of  store,  and  by  the  terms  of  the 
lease  as  extended,  the  lessees  were  to  pay 
quarter-yearly  the  cost  of  steam  heating  ana 
hoisting  for  said  premises,  being  one-third 
of  the  expenses  of  running  engine  for  steam 
hoisting  for  three  buildines  xnown  as  the 
Sinton  olockf  and  keeping  tne  same  and  the 
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boilers  therewith  connected  in  good  order  and 
repair, — ^Mr.  Sinton  at  his  own  cost,  to  keep 
the  elevator  in  property  so  leased  in  repair, 
providing  the  lessees  used  proper  and  judi- 
cious care  in^the  use  of  the  same. 

"  The  lease  does  not  fix  and  determine  the 
manner  of  running  the  hoisting  apparatus 
and  machinery,  (he  situation  of  the  boiler 
and  engine,  or  the  mode  of  employment  of 
the  engineer.  Testimony  was  offered  as  to 
these  matters. 

"  If,  upon  the  testimony  in  connection 
yfiih  the  stipulations  in  the  lease,  it  appears 
that  Mr.  Sinton.  for  the  convenience  of  the 
lessees,  and  on  tneir  behalf,  acting  for  them, 
hired  the  person  who  ran  the  apparatus,  ana 
advanced  the  cost  of  running  it,  and  so  ascer- 
tained for  the  lessees  what  amount  each  was 
to  pay ;  then,  as  it  also  appears  in  evidence, 
that  Mr.  Sinton  was  not  notified  of  any  de- 
fect, he  is  not  liable  to  the  plaintiff  for  dam- 
age resulting  firom  defects  in  the  elevator, 
notwithstanding  his  agreement  to  keep  the 
elevator  in  repair  at  his  own  cost. 

'*  If,  on  the  other  hand,  it  appears  that  Mr. 
Sinton  bad  the  control,  direction  and  man- 
agement of  the  machinery,  so  that  in  connec- 
tion with  his  agreement  to  keep  the  elevator 
in  repair  he  did  not  merely  lease  an  elevator, 
but  he  undertook  to  supply  transportation  or 
carriage,  then  he  is  liabk  for  damage  happen- 
ing to  the  plaintiff  by  reason  of  the  misman- 
agement on  the  part  of  Mr.  Sinton's  employe 
in  charge  of  the  steam  hoisting  apparatus,  or 
by  reason  of  any  defect  in  saia  apparatus 
known,  or  that  ought  to  have  been  known  to 
such  employe." 

Sinton  excepted  to  the  paragraph  begin- 
ning ''If,  on  the  other  hand,"  and  asked  the 
court  to  give  the  jury  each  of  the  following 
instructions : 

^*  PirsL  We  ask  the  court  to  charge  the 
jury  that  if  the  plaintiff  was  in  the  employ 
of  ToUe,  Holton  A  Co.  at  the  time  of  the  in- 
jury, and  had  been  ever  since  the  building 
m  question  was  ejected  in  1869,  and  that  the 
saia  firm  had  had  the  entire  and  exclusive 
use  and  occupancy  of  the  buildins  in  q^ues- 
tion,  and  of  tne  elevator,  during  all  that  time, 
the  defendp^nt  having  no  right  to  use  or  oc- 
cupy any  of  it  in  anjr  way,  then  the  plaintiff 
can  not  recover  in  this  action. 

^'Fourth.  That  the  fact  that  there  were 
boilers  and  an  engine  in  an  adjoinins  store, 
which  created  the  power  to  run  the  elevator 
i];i  question,  and  heat  for  the  store  in  ques- 
tion, and  two  other  stores  just  like  it ;  and 
that  the  defendant  hired  the  engineer  and 
paid  for  the  running  of  it  and  the  fuel,  upon 
the  aigreement  contained  in  the  lease  of  the 
said  Tolle,  Holton  A  Co.,  paid  for  all  such 
services,  this  did  not  give  the  use  of  any  por- 


tion of  the  building  or  elevator  in  question  to 
the  defendant,  or  deprive  said  Tolie,  Holton 
&  Co.  of  the  exclusive  occupancy  of  it. 

"  Fifth.  If  the  elevator  was  one  which  had 
daily  run  securely  for  four  or  five  vears  in 
the.store,  and  the  plaintiff  and  all  otners  had 
full  opportunity  of  seeing  it  and  knowing 
how  it  worked,  and  was  an  elevator  in  com- 
mon use  at  the  time,  and  the  defendant  knew 
of  no  defect  in  it.  but  believed  it  to  be  safe 
and  secure,  the  aefendant  could  not  be  made 
liable  in  this  action  simply  because  the  jury 
may  think  there  was  a  better  or  more  secure 
elevator  that  might  have  been  put  into  the 
store  when  put  up." 

Each  and  all  or  which  charges  the  court  re- 
fused to  give,  and  Sinton  duly  excepted  to 
said  refusals. 

The  verdict  was  against  Sinton.  His  ^mo- 
tion for  a  new  trial  was  overruled.  A  bill  of 
exceptions  containing  all  the  testimony,  the 
charge,  the  rulings  on  evidence, and  the  ex- 
ceptions was  duly  made  part  of  the  record. 
The  superior  court  in  general  term  affirmed 
the  judgment,  and  Sinton  asks  this  court  to 
reverse  the  judgment  below. 

Granger,  C.  J. 

Numerous  errors  are  assigned,  but  notice 
will  be  taken  onlv  of  the  instructions  to  the 
jury  given  and  reiused. 

The  lease,  with  its  extensions,  was  before 
the  jury,  containing  important  provisions 
bearing  upon  the  question :  *'  was  Sinton  in 
control  ot  the  elevator  when  it  fell?"  but 
the  court  said  no  word  to  the  jury  a6  to  the 
meaning  of  any  clause.  By  express  terms 
the  lessees  we^e  guaranteed  possession  of  the 
demised  premises  during  the  term,  and  were 
burdened  with  the  duty  of  "with  care  and 
diligence,"  keeping  the  same  ill  good  order 
and  condition  auring  the  term  from  January, 
1870,  until  January,  1874,  when  Sinton 
a^eed  to  keep  the  elevator  in  repair  "  pro- 
viding the  lessees  hereto  use  proper  and 
judicious  care  in  the  use  of  the  same." 

It  seems  plain  that  down  to  January  1, 
1874,  Sinton  nad  no  right  to  enter  the  prem- 
ises against  the  will  of  the  lessees ;  upon  them 
rested  the  duty  of  taking  care  thit  the  entire 
premises  should  be  kept  in  good  order.  To 
that  express  covenant  the  preceding  stipula- 
tion that  they  would  pay  quarter  yearlv  the 
total  cost  of  keeping  m  good  order  "  all  the 
said  hoisting  apparatus,  contained  in  the  said 
preinises  hereby  leased,"  must  yield.  The 
one  by  plain  words  placed  the  responsibility 
for  all  care  and  diligence  necessary  to  keep 
the  entire  premises  in  good  order  on  tlVd  lessees. 
The  other  by  implication  onlV  tended  to  put 
upon  Sinton  responsibility  for  the  elevator. 
In  order  to  fulfill  the  promise  to  ''  with  care 
and  diligence  keep  the  premises  in  good  order 
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and  condition"  the  lessees  were  bound  to 
make  all  repairs  except  those  required  by  the 
elevator,  and  to  duly  notify  Sinton  whenever 
the  elevator  required  repairs.  It  was  the 
duty  of  the  court  to  construe  the  written  con- 
tract for  the  jury,  until  they  knew  what  it 
meant ;  standing  alone,  they  could  not  prop- 
erly ap])ly  the  evidence  as  to  the  conduct  of 
the  parties.  Prior  to  1874,  the  true  meaning 
of  the  lease  was  a  renting  to  the  lessees  of  a 
building  including  an  elevator,  and  also  the 
services  of  an  engineer  selected  and  paid  by 
Binton.  The  lessees  had  entire  possession 
with  the  entire  duty  of  usin^  care  and  dili- 
gence to  keep  the  entire  levied  premises  in 
good  order.  If  repairs  are  needed  by  the  ele- 
vator it  was  for  them  to  notify  Sinton,  and 
his  duty  to  them  [was  to]  advance  the  money 
to  pay  lor  them  as  made,  the  lepsees  reimburs- 
ing him  at  the  end  of  the  quarter.  This  con- 
struction gives  effect  to  both  clauses  in  the 
lease,  and  is  reasonable  in  itself.  The  wire 
rope,  the  part  of  the  apparatus  most  liable  to 
get  out  of  order,  was  before  the  eyes  and  in 
the  hands  of  the  lessee»  and  their  employes 
every  day ;  the  lessees  were  to  pay  for  me  re- 
pairs ;  they  and  their  employes  are  most  di- 
rectly interested  in  its  being  maintained  in 
good  order  and  had  the  best  means  of  learn- 
ing when  repairs  were  needed.  Any  super- 
vision of  the  use,  for  repairs,  affected  their 
boBiness.  Neither  Sinton  nor  the  engineer 
could  suspend  that  use  without  the  lessees' 
consent.  Sinton  was  distant :  the  engineer's 
usual  part  was  in  another  building. 

The  testimony  touching  the  course  of  deal- 
ing of  the  parties  prior  to  1874,  accords  with 
this  construction.  While  Sinton  employed 
the  engineer,  he  referred  him  to  the  tenants 
as  the  persons  for  whom  he  was  employed. 
To  them  the  engineer  sent  persons  naving 
bills  for  repairs,  and  to  them  he  applied  for 
an  increase  in  his  wages.  Sinton  aid  not  ex- 
amine, either  in  person  or  by  agent,  as  to  the 
need  of  repairs  for  the  machinery.  The  ten- 
ants notined  him  when  they  were  needed  of 
repairs  for  the  machinery.  The  tenants  noti- 
fied him  when  they  were  needed;  then  he 
caused  them  to  be  made  and  paid  for  them, 
they  i;efunding.  During  the  first  four  years 
of  the  lease  there  is  no  proof  of  any  conduct 
of  the  parties  indicating  that  Sinton  was  to 
make  any  repairs  to  the  elevator  except  when 
notified  by  the  tenants. 

Did  his  agreement  to  **at  his  own  cost  keep 
the  elevator  in  repair  providing  the  lessees 
hereto  use  proper  and  judicious  care  in  the 
use  of  the  same  "  place  him  in  control  of  the 
elevator  after  January  1,  1874?  Standing 
alone  the  words  may  imply  somewhat  in  that 
direction.  But  the  express  words  giving  to 
the  lessees  possession  of  the  whole  premises 


remained  unaltered.  Oive  full  effect  to  them 
and  the  new  stipulation  bound  Sinton  to 
make  such  repairs  to  the  elevator  as  the  ten- 
ants should  call  for  at  his  own  cost.  The  tes- 
timony showed  no  change  in  the  ooaneof 
dealing  after  January  1.  1874,  except  that 
Sinton  did  not  at  the  ena  of  the  quarter,  col- 
lect from  the  lessees  the  expense  incurred 
about  the  elevator. 

The  omission  by  the  court  of  a  construction 
of  the  law  and  its  extension,  was  calculated 
to  mislead  the  jury.  In  effect  it  told  them 
that  the  terms  of  the  lease  and  its  extension 
could  not  materially  aid  them  in  making  a 
verdict. 

The  first  instruction  asked  for  by  Sinton 
should  have  been  given.  It  was  germane  to 
the  true  construction  of  the  lease  as  extended 
and  the  conduct  of  the  parties. 

The  fourth  instruction  asked  for  was  prq)er 
as  a  part  of  a  construction  of  the  contracts. 

The  fifth  instruction  asked  for  was  pointed 
at  certain  evidence  put  in  by  the  plaintiff  of 
a  character  likely  to  mislead  the  jury,  and 
was  proper  in  itself.  Although  it  contained 
a  few  words  bearing  more  strongly  against 
Sinton  than  the  law  required,  with  his  expresB 
consent  the  court  could  rig^htfuUy  include  tnem. 

The  evidence  set  out  in  the  bill  of  excep- 
tions seems  to  us  clearly  insufficient  to  prove 
that  *'  Sinton  had  the  control,  direction  and 
management  of  the  machinery,  so  that  in 
connection  with  his  agreement  to  keep  the 
elevator  in  repair  he  did  not  merely  lease  an 
elevator,  but  he  undertook  to  supply  transport- 
ation or  carriage." 

On  the  contrary,  we  think  it  showed  that 
in  addition  to  renting  the  premises,  Sinton 
undertook  to  furnish  to  the  lessees  an  engi* 
neer,  to  advance  the  money  requited  to  paj 
for  operating  and  runnine  the  machinery, 
and  to  make  such  repairs  tnereof  as  the  ten- 
ants should  call  for ;  they  agreeing  to  nse 
diligence  and  care  in  seeing  that  all  proper  re- 
pairs should  be  made  or  nailed  for,  and  that  Sin- 
ton made  all  repairs  called  for  by  the  tenants. 

The  daim  of  the  plaintiff  that  Sinton  was 
at  fault  in  originally  placing  that  elevator  in 
the  building  must  yield  to  the  uncontested 
facts  that  it  was  of  a  plan  somewhat  generally 
in  use  and  that  itself  was  in  constant  use  fcr 
well  nigh  five  years  without  accident. 

It  follows  then  that  as  Qi^^ton  waa  not  in 
lault  in  originally  placing  the  elevator  in  the 
building,  as  he  made  all  repairs  called  for,  and 
was  not  bound  to  do  more ;  and  as  he  was  not 
in  possession  or  control  of  or  managing  the 
elevator,  when  it  fell,  the  case  does  not  ctul  for 
comment  upon  the  numerous  authorities  cited 
by  the  counsel 

Judgment  reversed. 

[To  appear  in  40  Ohio  St.] 
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^he  6hi@  Haw  Jeupnal. 

Oolumbus,  0.,  July  21^  188S. 

The  Virginia  Law  Journal  and  the  Central 
Law  Journal  seem  determined  to  force  the  Ohio 
Law  Journal  into  a  fighting  mood. 

The  subject  matter  of  what  promises  to  be 
a  deadly  feud,  was,  primarily,  a  question*  of 
credit  andsubsequently  a  question  of  veracity. 

The  Ohio  Law  Journal,  since  October  14, 
1881,  has  been  steadfastly  advocating  greater 
brevity  and  simplicity  in  the  written  opin- 
ions of  judges,  particularly  judges  of  the  su- 
preme court. 

In  our  issue  of  April  14, 1883.  we  had  some- 
thing to  say  upon  the  same  old  topic;  and 
among  other  things  quoted  a  Pennsylvania 
case  recently  decided  wherein  the  opinion 
was  extremely  short — naming  the  parties, 
Doe  against  Roe,  and  citing  the  fact  rather 
than  the  case  to  illustrate  our  point.  The 
Virginia  Law  Journal  gathered  up  the  pearls  of 
wisdom  contained  in  our  article  and  ingen- 
iously adapted  them  to  its  own  sunny  South- 
ern style.  It  even  quoted  our  suppositional 
case  of  Doe  v.  Roe,  misnomers  and  intentional 
exaggerations  included,  and  yet  gave  no 
credit. 

Now,  on  all  this  we  should  never  have  even 
wasted  a  thought  had  it  not  been  for  the  dust 
and  fury  kicked  up  by  the  said  V.  L,  J.  be- 
cause some  virtuous  editor  did  give  us  proper 
credit.  This  it  actually  did  do,  and  th^n, 
upon  our  modest  acknowlcfdgment  of  our  own 
ear  mark  upon  the  disputed  property,  it  flew 
into  a  rage  and  talked  in  very  bad  form. 

Notwithstanding  the  fact  that  the  editors 
of  the  V.  L,  J.  are  named  Lamb  and  Christian 
and  we  inadvf  rtently  said  something  about 
their  conduct  not  being  very  lamblike  or 
christianlike,  they  elevate  their  first  family 
noses  in  horror  at  the  sight  of  the  poor  little 
pun. 

They  concede  the  supremacy  of  the  0.  L.  J. 
as  a  legal  punster.  In  return  we  are  willing 
to  concede  the  superiority  of  the.  gall  of  these 
F.  £.  /.  editors  in  first  quoting  from  our  pa- 
per and  then  squarely  denying  the  fact. 

The  matter  is  so  infinitely  small — the  sub^ 


ject  of  the  disagreement — the  manner  of  its 
appropriation — the  subterfuge  of  the  Virginia 
paper — all  these  things  are  so  ridiculously 
unimportant  that  were  it  not  for  the  duty  we 
owe.the  profession  to  protect  the  "  honah  "  of 
the  guild,  we  would  never  have  noticed  this 
peculation  on  the  part  of  our  Southern  friends. 

The  Central  Law  Journal  gathers  comfort 
from  something,  thinking  itself  vindicated — 
but  evidently  does  not  know  exactly  wherein. 

We  are  hankering  after  peace;  but  at  the 
same  time  are  fully  prepared  for  war.  Name 
your  weepons,  brethren. 


♦  • » 


vonox. 

We  desire  to  say,  concerning  the  38th  vol- 
ume of  the  Ohio  State  Reports,  that  the 
printers.  Banks  &  Brother, of  New  York,  who 
are  printing  the  volume  for  us  by  contract, 
have  delayed  the  work  beyond  all  relisonable 
time.  We  now  ascertain  the  true  inward- 
ness of  this  delay.  They  are  simply  printers, 
and  have  no  right  to  sell  any  volumes  what- 
ever. They,  however,  as  we  are  informed,  are 
sending  out  the  volume  to  attorneys  who 
have  placed  their  orders  with  us,  and  who. 
will  be  supplied  by  us.  This  is  done  while 
they  hold  back  the  volume  from  us  until  they 
can  accomplish  this  petty  swindle.  Our  con- 
tract gives  U6  the  exclusive  sale  of  the  vol- 
ume. Banks  &  Brother,  by  breach  of  contract 
and  a  total  disregard  of  all  business  honor  and 
decency,  can  send  the  book  to  every  lawyer 
in  Ohio.  We  could  institute  legal  proceed- 
ings and  restrain  them,  but  the  profit  is  too 
small  to  justify  such  steps,  and  this  they 
know. 

The  only  proper  way.  is  for  those  who  re- 
ceive the  volume  from  New  York,  iofrompdy 
return  it  to  Banks  &  Brother,  at  their  expense. 

When  this  is  done,  we  will  supply  its  place 
at  one  dollar  and  fifty  cents.  They  will  send 
bill  foi  one  dollar  and  seventy-five  cents. 

We  have  published  the  fact  that  we  have 
the  exclusive  sale  of  this  and  the  two  succeed- 
ing volumes ;  and  the  foregoing  statement  is 
made  solely  to  establish  the  truth  of  that  pub- 
lished assertion  and  explain  how  the  uubusi- 
nesfr-like  and  dishonest  proceeding  of  the  New 
York  firm  inflicts  annoyance  and  possible  ioes 
upon  Ohio  lawyers. 
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Teach  them  fair  dealing  and  honest  prac- 
tice by  sending  back  their  unsolicited  ship- 
ment of  our  books. 

ppbieleg  Sviginal  aqd  JSeleetted. 

XACHIHSBT. 

The  case  of  Union  Manufacturing  Co.  v.  Mor- 
rissey,^  Ohio  Law  Journal,  730  is  an  important 
one  and  enunciates  the  true  doctrine  respect- 
ing the  liability  of  employers  to  their  servants 
for  injuries  sustained  by  reason  of  the  use  of 
machinery  known  to  be  out  of  repair,  unsafe 
and  dangerous.  This  is  a  vexed  question 
which  has  been  bandied  back  and  forth  by  our 
courts  for  some  time,  but  the  current  of  de- 
cision is  setting  in  the  direction  of  the  course 
taken  by  the  opinion  in  this  case  (^Parodi  v. 
a,  M.  &  St.  P.  Ry  Co.,  United  States  Circuit 
Court,  Dakota,  Mar.  21,  1883;  17  Am.  L.  Rev., 
480). 

The  machinery  furnished  by  employers  for 
their  employes  to  work  with  may  be  divided 
into  innocent  and  dangerous,  perfect  and  de- 
fective. Of  the  innocent  we  have  nothing  to 
say,  nor  of  the  perfect  when  it  is  not  danger- 
ous. Dangerous  and  defective  machinery 
claim  our  attention. 

1.  Dangerous  Machinery. — Where  it  is  known 
that  the  machinerv  to  be  used  in  the  emplov- 
ment  is  unusually  dangerous,  such  additional 
risks  as  grow  out  of  the  dangerous  character 
of  the  machinery  used  are  assumed  by  the 
servant.  And  when  a  servant  accepts  employ- 
ment with  a  knowledge  of  the  character  and 
position  of  structures  or  machinery  which 
may  injure  him,  he  can  not  recover  damages  in 
case  of  subsequent  injury  from  such  risks  as 
were  apparent  at  the  Ame  or  of  which  he  was 
informed  by  his  employer  (DeForest  v.  JeweU, 
63  N.  Y.  452). 

Where  business  as  conducted  is  hazardous 
and  there  is  a  method  of  c(Aidudting  it  so  that 
there  will  be  no  danger,  if  an  employe  accept 
the  employment  with  a  full  knowledge  of  the 
manner  in  which  the  business  is  conducted, 
he  is  presumed  to  acquiesce  in  and  assent  to 
such  method,  and  in  case  of  injury  can  not 
recover  on  the  ground  that  if  the  safe  method 
bad  been  adopted  the  injury  would  not  have 
occurred  (JVaytor  v.  C.  &  N.  W.  Ry.  Co.,  13  Rep. 


288 ;  Ryan  v.  TFttam,  lb.  375 ;  Sua&  ▼.  Ifabter, 
12  Rep.  783 ;  126  Mass.  545  ;  59  N.  Y.  28;  15 
Scott,  221.) 

It  has  been  held  that  although  the  machin- 
ery, or  the  part  complained  of  as  especially 
dangerous,  is  visible,  yet  if  by  reason  of  the 
youth  or  inexperience  of  the  employe  he  is 
not  aware  of  the  danger  to  which  he  is  ex- 
posed, it  is  the  duty  of  his  employer  to  apprise 
him  of  it,  and  give  him  such  instructions  as 
will  enable  such  employe  to  guard  against  the 
danger  (6uzb  v.  Frost,  3  F.  &  F.  622 ;  Clarke  v. 
Holmes,  7  H.  <&  N.  937 ;  Smith  v.  Ry.  Co.,  69  Ma 
38;  Porter  v.  Ry.  Co.,  70  Mo.  66;  Coombs  v. 
Cordage  Co.,  102  Mass.  572 ;  Perry  v.  JUonA,  25 
Ala.  659). 

All  employes  are  required  to  use  ordinary 
discretion  and  prudence,  are  supposed  to  be 
familiar  with  those  ordinary  laws  of  nature 
with  which  they  come  in  contact  every  day 
and  upon  an  observance  of  which  self  pre6el^ 
vation  depends,  and  to  exercise  caution  and 
forethought  ( Walsh  v.  St.  P.  &  D.  Ry.  Cb.,  11 
Rep.  435).  But  the  law  does  not  presume  that 
all  persons  are  familiar  with  all  the  principles 
of  natural  philosophy — the  law  of  hydrostat- 
ics and  the  expansive  or  explosive  power  of 
heat.  In.  the  case  of  McOouian  v.  La  Plata  M. 
AS.  Co.,  the  United  States  District  Court  of 
the  District  of  Colorado  held  that  it  was  the 
duty  of  the  master  to  inform  his  servants  of 
the  danger  which  would  result  from  the  fialling 
of  hot  slag  into  cold  water  as  the  slag  was 
being  drawn  off,  and  that  if  such  duty  was 
not  performed,  the  master  was  liable  in  dam- 
ages for  injuries  resulting  from  an  explosion 
caused  by  the  falling  of  the  slag  into  tiie  wa- 
ter (11  Rep.  294).  The  Supreme  Court  of 
New  Jersey  held  in  the  case  of  Smith  v.  The 
Oxford  Iron  Co.,  (42  N.  J.  L.  467),  that  where 
an  employer  uses  a  ne^  kind  of  powder  for 
blasting,  with  the  power,  nature  and  danger* 
ous  character  of  which  his  servants  are  not 
acquainted,  and  they  are  injured  because  of 
its  use,  the  master  will  be  liable  to  them  for 
the  damages.  And  it  was  held  by  the  Supreme 
Court  of  Michigan  in  Parkhurst  v.  Johnson,  (16 
Rep.  19),  Judge  Cooley  delivering  the  Opinion, 
that  where  a  man  takes  an  inexperienced  ser- 
vant into  his  employ  and  places  him  in  a 
dangerous  position,  without  apprising  him  of 
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the  risk  of  his  employment  or  warning  him 
of  his  danger,  he  is  liable  for  all  damages, 
even  though  such  place  and  employment  is 
not  considered  perilous  to  one  who  is  ac- 
quainted with  the  employment  and  knows 
how  to  guard  himself  against  danger  (Coombs 
▼.  Oorda^  Cb.,  102  Mass.  585  ;  Smith  v.  Ttie 
(hford  Iron  Cb.,42  N.  J.  L.  535 ;  Pdrker  v.  Ry. 
Cb.,  96  Pa.  St.  211 ;  Swoboda  v.  Ward,  40  Mich. 
42 ;  &  Conner  y.  Adarns^  102  Mass.  427). 

On  thQ  other  hand  it  was  held  in  Looman  v. 
Brockway,  (3  Robt.  74;  28  How.  Pr.  472), 
where  a  brewer  employed  an  inexperienced 
servant  to  clean  hogsheads  with  a  steam  ap- 
paratus for  that  purpose,  and  which  was  de- 
fective and  dangerous  because  of  the  omission 
of  a  certain  gauge  or  valve,  and  the  servants 
who,  being  inexperienced,  did  not  know  of  this 
defect  and  was  not  aware  of  his  danger,  and 
was  subsequently  injured  because  of  such  de- 
fect, it  was  held  that  the  master  was  not  liable 
for  the  damage.  It  has  also  been  held  that 
where  the  master  is  not  at  fault  in  the  selec- 
tion or  retention  of  his  servants,  he  is  not  lia- 
ble for  an  injury  resulting  from  a  defect  in 
machinery  or  appliance  which  is  being  opr 
erated  by  a  servant,  which  defect  would  not 
have  existed  except  for  the  carelessness  and 
negligence  of  a  fellow-servant  charged  with 
the  duty  of  keeping  it  in  repair  (Wonder  v. 
BaUimore,  etc.,  Ry.  Co.,  32  Md.  411).  This  leads 
us  to  speak  of — 

2.  Defective  Machinery. — It  has  been  laid 
down  by  our  courts  as  a  general  rule,  that  a 
servant  can  not  recover  for  injuries  sustained 
in  the  course  of  his  employment  because  of 
the  use  of*  defective  machinery,  unless  the 
master  knew,  or  could  have  known  of  such 
defects,  and  the  servant  did  not  know  of  them 
'Hayden  v.  8miihvfUe,  etc..  Ry.  Co.,  29  Ct.  548). 
But  if  the  master  knows  of  a  defect  which 
arises  after  the  employment  of  the  servant 
and  which  the  servant  cannot  see,  or  by  the 
exercise  of  ordinary  care  find  out,  and  the 
master  fails  to  make  known  to  the  servant 
the  existence  of  such  defect,  he  will  be  liable 
for  any  injuries  sustained  by  him  because  of 
such  defect.  Thus  in  Murphy  v.  Crosean^  (13 
Bep.  27)  where  a  porter  who  was  employed 
to  transfer  baggage  from  one  floor  to  others 
by  use  of  an  elevator  had  been  injured  by  the 


breaking  of  the  elevator  rope,  and  it  was  shown 
that  the  master  had  knowledge  of  the  defects 
in  the  rope,  which  was  concealed  from  view, 
and  had  ordered  a  new  one,  but  had  failed  to 
inform  the  porter  of  its  defective  condition, 
the  court  held  that  the  employer  was  guilty  of 
such  negligence  as  rendered  him  liable  for  the 
damages  sustained. 

It  is  held,  and  justly,  that  a  servant  may 
assume,  without  investigation,  that  the  ma- 
chinery furnished  is  safe  and  adapted  to  the 
work  to  be  done  by  it  (Speed  v.  Atlantic  etc.^ 
Ry.  Cb.,  71  Mo.  303).  Although  the  master 
does  not  guarantee  the  absolute  safety  or  per- 
fection of  the  machinery  or  apparatus  fur- 
nished, yet  he  is  bound  to  exercise  that  care 
and  diligence  a  prudent  man  would  exercise 
and  the  exigencies  of  the  case  require  in  fur- 
nishing such  machinery  as  is  adequate  and 
suitable  (Hough  v.  Texas  etc.,  Ry.  Co.,  100  U.  S. 
213 ;  Pdinter  v.  N.  C.  Ry.  Co.,  83  N.  Y.  7 ; 
Krana  v.  White,  8  111.  App.  583 ;  Porter  v.  Han- 
nibal, etc.,  Ry.  Co.,  71  Mo.  66). 

If  a  servant  has  knowledge  of  defects  in 
machinery  given  him  to  work  with,  and  con- 
tinues to  use  it  without  giving  notice  of  such 
defects  in  order  that  the  master  may  have 
them  remedied,  he  assumes  all  extra  hazards 
(OrutchfieUPe  case,  78  N.  C.  300);  and  in  cases 
where  no  injury  would  have  occurred  except 
for  the  negligence  of  a  co-employee,  he  cannot 
recover  (Johnson  v.  Ry.  Co.,  81  N.  C.  453). 

The  holding  of  a  master  liable  for  damages 
resulting  from  the  use  of  defective  machinery 
and  the  negligence  of  fellow  servants  in  those 
cases  where  the  proof  shows  the  master's  neg- 
ligence  or  want  of  due  and  reasonable  care 
and  prudence  in  purchasing  and  overlooking 
his  machinery,  or  in  the  employment  and 
supervision  of  his  servants,  is  a  departure 
from  the  common  law  rale  imposing  liability 
upon  the  master  for  injuries  by  servants  to 
third  persons  (Ounther  v.  OranUetriUe  Manfg 
Co..  15  S.  C.  — ;  13  Rep.  378.)  In  PriesUy  v. 
Fbwler  (3  M.  &  W.  1),  the  present  prevailing 
doctrine  in  reference  to  appliances  and  ma- 
chinery was  enunciated,  and  prior,  to  that 
time  the  foundations  for  that  respecting  co- 
servants  were  laid  in  the  case  of  Murray  v. 
Ry.  Cb.,  (1  McM.  885);  and  was  fully  indorsed 
shortly  afterwards  by  Judge  Shaw  in  Fare- 
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well  Y.  Ry,  Co.f  (4  Met.  49),  in  one  of  the 
ablest  opinions  ever  written  by  that  eminent 
judge. 

It  has  been  decided  that  between  the  em- 
ployers and  their  employes  there  is  no  im- 
plied warranty  that  the  rolling  stock  and  fix- 
tures of  a  railroad  are  complete  and  fit  (i.  &  C, 
Ry.  Co.  V.  Lave,  10  Ind.  554);  but  where  there 
exists  a  defect  which  the  company  could  dis- 
cover by  the  exercise  of  ordinary  or  due  dil- 
igence, it  is  liable  for  the  injuries  resulting 
therefrom  (Johnson  v.  Ry.  Cb.,  supra.) 

The  master's  obligation  to  furnish  suitable 
machinery  for  the  use  of  his  servants  is  not 
discharged  by  the  employment  of  an  agent  or 
servant  charged  with  the  duty  of  performing 
such  obligation  (Bridges  v.  8l.  L.  etc.  Ry.  Co., 
84  N.  C.  309),  and  in  Gaaer  v.  Taylor  (10  Gray 
6  Mu.  App.  389;  CowUs  v.  R.  &  D.  Ry.  Co., 
274),  a  master  was  held  liable  for  an  injury 
occasioned  by  defective  machinery,  although 
the  negligence  of  a  fellow-servant  contributed 
to  the  injury.  It  is  the  duty  of  the  master  to 
see  that  the  machinery  used  does  not  become 
out  of  repair  and  dangerous  because  of  wear 
and  tear  (Mc  Williams  v.  Unum  Press  Bench 
Works,  6  Mo.  App.  434).  A  railroad  has  been 
held  liable  for  injuries  resulting  from  want 
of  repair  in  the  road-bed  (Snow  v.  HousoJtonis 
Ry.  Co.,  8  Allen  441);  for  permitting  the  road 
to  become  blockaded  with  snow  (Fifield  v. 
Northern  Ry.  Co.,  42  N.  H.  225),  the  cars  to  be- 
come out  of  repair  (King  v.  Ohio,  etc.,  Ry.  Co., 
U.  S.  D.  C.  Ind.,  15  Cent.  L.  J.  367),  and  for 
Buffering  a  bridge  to  remain  in  an  unsafe  con- 
dition (Harrison  v.  Central  Ry.  Cb.,  31  N.  J. 
293) 

The  master  is  required  to  exercise  a  high 
degree — some  of  the  cases  say  the  highest  de- 
gree— of  care  in  furnishing  his  workmen  tools 
and  machinery  (Chicago  etc.  Ry.  Co.  v.  Mahoney, 
4111.  App.  262),  and  where  the  master  does 
not  exercise  ordinary  care,  or  the  requisite 
care  in  the  selection  of  machinery  and  the 
employment  of  servants,  he  will  be  liable  for 
all  injuries  resulting  from  such  negligence 
(Harper  v.  /.  &  St.  L.  Ry.  Co.,  47  Mo.  567).  But 
in  all  such  cases,  the  burdeil  of  proof  is  with 
the  servant  to  show  such  negligence  in  the 
master  (Wonder  v.  Baltimore,  ete,.  Ry.  Co.,  32  Md. 
411 ;  Davis  v.  Detroit  Ry.  Co.,  20  Mich.  105). 


The  degree  of  care  required  of  the  master  in 
the  selection  of  machinery  and  tools  for  his  ser- 
vants is  measured  by  the  circumstances  and 
surroundings, — the  nature  of  the  business,  in- 
cidental hazards,  and  the  like  (Jones  v.  N.  Y. 
C.  Ry.  Co.,  22  Hun.  284). 


» > » 


The  Maryland  Court  of  Appeals  in  a  late 
case  (Negley  \.  Farrow),  lays  down  one  phase 
of  the*law  of  libel  by  newspapers,  in  clear  cut 
terms :  **  The  fact  that  one  is  the  proprietor 
of  a  newspaper  entitles  him  to  no  privilege 
in  this  respect  not  possessed  by  the  commu- 
nity in  general.  The  law  recognizes  no  duty, 
imposed  on  him  arising  from  his  relations  to 
the  public,  to  defame  and  libel  the  character 
of  any  one ;  and  if  he  does,  it  is  no  answer  to 
say  he  did  so  in  good  faith  and  without 
malice,  believing  it  to  be  true.  Malice  in  one 
sense  may  be  said  to  be  an  essential  element 
in  an  action  for  libel,  but  not  malice  in  the 
ordinary  senses  of  hatred  or  ill-will  against 
the  person  of  whom  the  defamatory  words  are 
spoken.  If  the  publication  be  in  itself  libel- 
lous, the  law  in  all  such  cases  implies  malice 
— in  other  words  it  says  you  have  no  right  to 
libel  another,  whatever  may  have  been  the 
motive  or  intention." — American  Law  Review. 

Repsffbed  Gages. 

UiriOH  XAHUFACTVBIHO  00  ▼.  X0SBI88ST. 

DKFEcnvE    Machinery  —  Injury  —  Comtributoby 

Negligence. 
{Ohio  Supreme  Oaurt  Oommission,    Jane  12,  18S3.) 

M.,  While  using  a  machine  in  bis  capacity  of  work- 
man for  a  manufacturing  company,  acquired  a  knowl- 
edge of  its  defects  and  consequent  unsafe  condition. 
He  complained  of  its  condition  to  tlie  foreman,  ander 
whose  orders  he  was  working,  and  whose  duty  it 
was  to  see  that  the  machinery  was  kept  in  g^ood  order 
and  repair.  The  foreman  promised  nlm  to  remedy 
said  defects,  and  directed  him  to  gpo  to  work  on  the 
machine.  The  workman  thereupon  remained  in  the 
service  of 'the  company,  and  continued  to  use  the 
machine,  and  in  so  domg,  was  injured  through  its 
said  defects  before  any  steps  were  taken  to  remedy 
the  same. 

Held  : 

That  the  woricman*s  knowledge  of  the  defects  in 
the  machine  was  not,  under  the  circumstances  and 
as  matter  of  law,  conclusive  of  contributory  negll- 
gence  on  his  part ;  but  it  was  a  fact  in  the  case  to  be 
taken  into  consideration  by  the  jury,  with  all  the 
other  facts  and  circumstances,  in  determining  the 
question,  whether  the  workman's  o¥m  negligence 
contributed  to  the  accident  by  which  he  was  icgured. 

Error  to  the  District  Court  of  Lucas  County. 

Patrick  Morrissev,  defendant  in  error,  com- 
menced an  action  in  the  Court  of  Common 
Pleas  of  Lucas  County,  against  the  Union 
Manufacturing  Company,  plaintiff  in  error, 
for  dapiages  alleged  to  have  oeen  sustained  by 
him  while  in  the  service  of  the  company, 
through  the  company's  negligence  in  furniflh- 
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ihg  him  hazardous  and  unsafe  machinery  to 
use,  and  placing  over  him  an  incompetent 
foreman. 

The  cpmpan]^  wan,  in  the  year  1878,  and 
had  for  'some  time  before,  been  engaged  in 
manufacturing  wooden  pails.  Morrissey  was 
injured  by  having  a  portion  of  his  hand  cut  off 
while  he  was  at  work  upon  a  machine  known 
as  a  '*  paiMathe,"  which  was  composed  in  part 
of  a  circular  saw,  a  jointer,  and  a  bed  or  car- 
riage commonly  called  a  '^  bunk  " — all  used  in 
the  several  operations  necessary  to  make  a 
pail,  such  as  cutting  off  the  staves  to  equal 
lengths,  jointing  them,  turning  out  the  in- 
side, turning  off  the  outside,  etc. 

One  Tivnan  was  the  foreman  of  the  room 
in  which  Morrissey  was  at  work  when  in- 
jured, and  as  such  had  charge  of  all  the  men 
and  machinery  in  the  room.  It  was  the  fore- 
man's duty  to  manage  and  control  the  men, 
and  see  that  the  machinery  was  kept  in  good 
order  and  condition. 

On  the  morning  of  the  injury,  the  foreman 
directed  Morrissey.  who  hao  for  sixteen 
months  been  at  work  under  him  on  the  lathe, 
to  go  to  work  on  the  part  known  as  the 
"jointer."  He  had  worked  on  the  jointer  be- 
fore this  time  for  about  six  months.  The 
jointer  was  in  bad  condition,  and  Morrissey 
called  the  foreman's  attention  to  it,  saying  in 
reference  to  what  is  known  as  the  bunk, 
"  there  ought  to  be  something  done  with  that." 
The  foreman  replied,  ^  vou  joint  a  few  staves, 
^t  out  some  staves  to  keep  these  fellows  go- 
ing, and  I  will  take  it  up  stairs  and  get  it 
fixed."  Morrissey  thereupon  commenced 
jointing,  and  shortly  after,  oy  reason  of  the 
defect;  in  the  bunk,  his  hand  was  forced 
against  the  saw  teeth  and  he  was  hurt  as 
stated  in  his  petition.  About  two  weeks  be- 
fore he  was  injured,  .he  heard  the  foreman  oay 
to  one  of  the^  workmen,  named  Fuller,  who 
hiad  called  his  attention  to  the  bunk's  need 
of  repair,  "  I  want  you  £o  keep  on  working 
until  we  get  a  lay  off  and  I  will  get  it  fixed." 

In  the  court  of  common  pleas,  the  testi- 
mony tendine  to  show  the  negligence  of  the 
company,  and  all  the  facts  of  the  case  having 
been  given  to  the  jury,  the  court,  upon  the 
motion  fit  the  defendant,  took  the  considera- 
tion, of  the  case  from  the  jury,  and  directed  a 
verdict  for  the  defendaat,  charging  that  it 
was  "  a  question  totirely  of  law,"  -and  that 
Morrissey  "  had  been  guilty  of  gross  negligence 
in  using  dangerous  machinery  when  it  was 
out  of  order/'  "  although,"  as  the  court  fur- 
ther charged,  "  there  was  no  dispute  but  that 
the  defendant  was  guilty  of  gross  negligence." 

Morrissey,  by  his  counsel,  excepted, 
filed  motion  for  a  new  trial,  and  upon 
judffment  for  defendant  being  rendered, 
took  bill  of  exceptions  embodying  in  it  all 


the  testimony  and  charge  of  the  court,  and 
filed  petition  in  error  in  the  district  court, 
where  the  judgment  of  the  court  of  common 

f>lcas  was  reversed,  and  the  cause  remanded 
or  a  new  trial. 

The  case  is  here  on  petition  to  reverse  the 
judgment  of  the  district  court. 

W.  A.  Collins    and    Geo.  R.  Haynes  for 
plaintiff  in  error. 
Pratt  &  Wilson  for  defendant  in  error. 

DiCKMAN,  J. 

There  is  no  evidence  that  there  was  any 
carelessness  on  the  part  of  Morrissey,  the  de- 
fendant in  error,  in  his  mode  of  operating  the 
machine  through  whose  defects  he  was  in- 
jured. On  the  morning  o»  his  injury — ^from 
the* time  of  his  commencinf  work  up  to  and 
at  the  time  he  was  injured — he  ran  the  ma- 
chine much  slower  than  usual,  on  account  of 
its  bad  condition,  and  in  order  to  avoid  being 
hurt.  The  contributory^  negligence  imputed 
to  him,  consit»ted  in  his  knowing  that  the 
part  called  the  '*  jointer"  was  out  of  repair, 
and  could  not  be  safely  used,  and '  in  there- 
after remaining  in  the  service  of  the  com- 
pany and  continuing  to  operate  that  portion  of 
the  machine.  For  that  reason  the  court  be- 
low took  the  case  from  the  jury  and  directed 
a  verdict  for  the  company.  The  question  of 
contributory  negligence  on  the  part  of  the 
plaintiff  is  generally  a  mixed  question  of  law 
and  fact;  but,  it  is  only  ^hen  the  facts  are 
beyond  dispute  and  admit  of  no  rational  in- 
ference but  that  of  negligence,  that  the  court 
has  the  right  to  ftpply  the  law  without  the 
aid  of  a  jury.  The  defendant  in  error,  while 
in  the  employment  of  theoompanyi  was  un- 
der the  supervision  and  direction  of  a  fore- 
man,, whose  duty  it  was  to  manage  and  con- 
trol the  workmen,  and  see  that  the  machinery 
was  kept  in  good  order  and  repair.  As  soon 
as  Morrissey  discovered  that  tne  part  of  the 
machinery  upon  which  he  was  working  was 
in  a  condition  unsuitable  for  use,  he  com- 
plained of  the  same  to  the  foreman,  who 
promised  him  that  the  defects  in  the  machine 
should  be  remedied^nd  ordered  him  to  con- 
tinue at  his  work.  He  thereupon  began  work 
at  once  at  the  jointer,  and  m  a  snort  time 
thereafter  was  injured  through  its  defects,  be- 
fore any  steps  were  taken  to  remedy  them. 
As  a  fact  which  was  taken  to  be  beyond  dis- 
pute, the  court  charged  the  jury  that  the  com- 
pany was  guilty  of  gross  negligence.  But 
the  court,  on  view  of  another  fact  beyond  dis- 
pute, viz.,  that  Morrissey  worked  at  the  ma- 
chine with  knowledge  of  its  defective  condi- 
tion, evidently  considered  it  a  settled  princi- 
ple that  such  knowledge  was,  as  matter  of  law, 
conclusive  of  contributory  negligence  on  his 
pi^t;  and  ignored  the  importance  of  other 
nuterial  questioils  of  foot  not  beyond  dispute, 
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which  might  tend  to  qualify  or  limit  the  legal 
effect  of  such  knowledge,  and  which  should 
have  been  submitted  by  the  court  to  the  con- 
sideration of  the  jur^.  After  the  promise 
made  to  Morrissey  himself  by  the  toreman 
that  the  jointer  should  be  ''fixed,"  and 
after  hearing  the  foreman  promise  the  same 
thing  two  weeks  before  to  another  work- 
man, it  became  a  material  question  of  fact  for 
the  jury  to  determine,' under  proper  instruc- 
tions from  the  court,  whether  Morrissey,  after 
acquiring  such  knowledge,  continued  such  a 
length  of  time  in  the  service  of  the  company, 
as  to  constitute  a  waiver  on  his  part  of  the  de- 
fects in  the  machine.  Whether  he  afterwards 
remained  in  the  employment  of  the  company 
because  of  his  reliance  on  the  promise  of  the 
foreman  to  put  the  jointer  m  repair,  and 
whether  the  jointer  was  out  of  repair  to  such 
an  extent  that  a  man  of  ordinary  care  would 
not  continue  to  use  it,  even  after  a  promise  to 
put  it  in  good  repair,  were  also  questions  of 
fact  whicn  should  have  been  left  to  the  deter- 
mination of  the  jury,  under  proper  instruc- 
tions fron)  the  court.  But  it  could  not  be  said, 
in  order  to  take  the  case  from  the  jury,  that 
the  knowledge  alone  of  the  defects  in  tne  ma- 
chinery, and  continuing  to  use  the  same, 
as  matter  of  law,  admitted  of  no  rational  in- 
ference but  that  of  negligence,  when  such 
knowledge  i$  taken  in  connection  with  the 
fact  tnat  Morrissey  complained  to  the  fore- 
man of  the  defects,  and  received  from  him  a 
promise  that  they  should  be  remedied. 

The  court  below  applied  the  doctrine  in  all 
its  latitude,  without  any  (j^ualification  in  the 
light  of  other  facts  and  circumstances  of  the 
case,  that  if  one  knowingly  and  voluntarily 
exposes  himself  to  danger  D]r  using  danp:erous 
machinery,  he  can  not  oe  said  to  be  without 
any  fault  or  negligence  on  his  part,  and  there- 
fore can  not  recover  for  injuries  suffered  by 
him  in  consequence.  That  a  knowledge  of  the 
unsafe  condition  of  the  machinery  used  is  a 
most  important  element  in  determining  the 
question  of  contributory  negligence  there  can 
be  no  doubt.  Alone  ana  unexplained^  it  may, 
under  some  circumstances,  be  conclusive  that 
the  injured  party  was  willing  to  assume  the 
attendant  risks,  and  waiye  all  objections  to 
the  defects  that  rendered  the  machinery  haz- 
ardous. But  such  knowledge  on  the  part  of 
one  induced  to  remain  in  the  service  of  an 
employer  by  a  promise  to  remove  the  cause  of 
danger,  is  not  of  itself,  in  point  of  law,  an 
answer  sufScient  to  exonerate  a  defendant 
who  has  omitted  to  supply  machinery  that  is 
safe  and  proper.  Relying  upon  such  induce- 
ment held  out  by  their  employers,  the  most 
prudent  workmen  will  often  take  risks,  not 
merely  on  account  of  their  own  necessities, 
but  in  consideration  of  their  employers,  whose 


interests  re(][uire  their  continued  seryioe. 
Under  such  circumstances  the  weight  <d  au- 
thority is  in  accord  with  the  language  of 
Willes,  J.,  in  Holme9  y.  Worthinptony  2  Fxieter 
and  Finlason  583.  "  If  the  demdants  knew 
of  the  defect  and  undertook  to  repair  it,  and 
the  plaintiff  went  on  working,  relying  on 
their  repairing  it,  then  they  were  liable.  If 
the  plaintiff  complained  of  the  defect,  and 
the  defendants  promised  that  it  shoold  be 
remedied,  he  is  not  to  be  deprived  of  hia  rem- 
edy merely  because,  relying  on  their  promise, 
he  remained  in  their  employment." 

To  the  same  effect  was  the  iudgment  in 
Clarke  v.  Holmes^  7  Hurlstone  &  ^Norman  9S7, 
in  the  Excheauer  Chamber  on  appeal  from 
the  decision  or  the  Court  of  Exchequer.  In 
that  case  the  plaintiff  was  employra  by  the 
defendant  to  oil  danjp^erous  machinery.  At 
the  time  the  plaintiff  entered  upon  the  Bet- 
yice.  the  macninery  was  fenced,  but  the  fenc- 
ing Decame  broken  Dy  accident.  The  plaintiff 
complained  of  the  dangerous  state  of  the  ma- 
chinery, and  the  defendant  promised  him 
that  the  fencing  should  be  restored.  The 
plaintiff,  without  any  negligence  on  his  part, 
was  severely  injurea  in  consequence  of  the 
machinery  remaining  unfenced.  It  was  held 
in  the  Exchequer  Chamber — ^affirming  the 
judgment  of  the  Court  of  Exchequer — that 
the  defendant  was  liable  for  the  injury. 
Chief  Justice  Cockbum,  in  deliyering  his 
opinion,  yery  forcibly  drew  a  distinction  be- 
tween the  case  of  an  employe  who  knowingly 
enters  into  an  engageinent  to  work  on  defect- 
ive machinery,  and  that  of  him  who  in  the 
course  of  his  employment  discovers  its  de- 
fective condition,  but  is  induced  to  remain  in 
the  same  service  by  the  master  promising  him 
to  i^medy  the  defect.  If  the  master  in  such 
a  case  fans  to  fulfill  his  obligation,  the  em- 
ploye can  not  be  held  to  have  waivied  his  right 
to  hold  the  master  responsible. 

The  rule  recognized  in  the  English  ooorts 
has  been  followed  b^  the  Supreme  Court  of 
the  United  States  m  the  instruction  case, 
Hough  y.  Railway  Co.,  100  U.  S.  213.  In  that 
case  the  engineer  hia  knowledge  of  a  driect 
in  the  engine,  and  compUined  thereof  to  both 
the  master  mechanic  and  the  foreman  of  the 
round  house.  They  promised  that  it  should 
be  promptly  remedied.  But  the  court  below 
seemed  to  attach  no  consequence  to  the  en- 
gineer's complaint,  or  the  promise  made  to 
him.  Under  \he  instructions  given,  if  the 
engineer  worked  the  engine  with  knowledge 
of  its  defect,  the  jury  were  to  find  for  the 
company,  although  he  may  have  been  justi- 
fied m  relying  upon  the  promise  made  to  him 
that  the  defect  should  be  remedied.  The  in- 
struction in  that  branch  of  the  case,  inyolyiog 
the  question  of  contributory  negligence  on 


THE    OHIO    LAW    JOUBNAI 


J* 


738 


the  part  of  the  engineer,  was  considered  by 
the  supreme  court  misleading  and  erronBons. 
Justice  Harlan  cites  approvingly  the  language 
of  Mr  Cooley  in  his  work  on  torts:  ^^n  the 
servant,  having  a  right  to  abandon  the  service 
because  it  is  dangerous,  refrains  from  doing  so 
in  consideration  of  assurances  that  the  danger 
shall  be  removed,  the  duty  to  remove  the 
danger  is  manifest  and  imperative,  and  the 
master  is  not  in  the  exercise  of  ordinary  care 
unless  or  until  he  makes  his  assurances  good. 
Moreover,  the  assurances  remove  all  ground 
for  the  argument  that  the  servant  by  continu- 
ing in  the  employment  engages  to  assume  the 
risK." 

In  view  of  the  whole  current  of  authority, 
and.  in  the  liffht  of  reason,  we  are  led  to  the 
conclusion,  that  under  the  circumstances  of 
the  case  at  bar,  Morrissey's  knowledge  of  the 
defective  state  of  the  machine  which  he  was 
using  and  continued  to  use,  was  not,  as  matter 
of  law,  conclusive  of  contributorv  negligence 
on  bis  part.  Such  knowledge,  however,  was 
a  prominent  fact  in  the  case,  to  be  taken  into 
consideration  by  the  jury  in  connection  with 
all  the  other  facts  and  circumstances,  in  de- 
termining the  question  whether  his  own  neg- 
ligence contributed  to  the  aocideVit  by  which 
he  was  injured. 

'The  juagment  of  the  district  court  must  be 
affirmed.    Judgment  accordingly. 

[To  Appear  in  40  Ohio  St.] 


THl  0.  0.  0.  a  I.  S.  S.  00.  V.  80tn>DBB. 
Railboads— Fbztcbs— InjTTBT  TO  Stoox— Damaq: 

NaOLIOXNOB. 

(Ohio  JShq)reme  Oourt  CbrnmiMton.    June  19, 1S88.) 

It  was  the  duty  of  the  Railroad  Company,  under  the 
act  of  April  IS,  1874  (71  O.  L.  85),  and  under  a  contract 
with  8.,  to  keep  the  fences  enclosing  its  railroad,  run- 
ning thtough  the  lands  of  S.  in  repair,  so  that  they 
would  turn  stock.  The  fence  was  out  of  repair  and 
the  RaiHroad  Comnany  had  reasonable  opportunity  to 
know  of  thfse  defects.  They  were  also  known  to  S. 
With  this  knowledge  8.  continued  tp  pasture  his  hogs 
in  the  adjoining  field,  from  which  some  of  them  es- 
caped by  means  of  tne  defects  and  went  upon  the 
track  of  the  Railroad  Company  and  were  there  killed 
by  nanlng  trains  without  negligence  upon  the  purt 
or  tne  Company  in  the  running  of  its  locmoUyes  and 


Hdd  that  8.  was  not  guilty  of  contributory  negli- 
S^ence. 

Error  to  the  District  Court  of  Butler  County. 

In  1876,  the  railroad  of  the  plaintiff  in  error 
ran  through  the  lands  of  Scuader.  In  a  woods 
pasture  and  stubble  field  adjoining  the  rail- 
road track,  Scudder  pastured  his  hogs.  Be- 
tween the  field  and  the  railroad  track  the 
railroad  company  had  erected  a  post  and  board 
fence.  Said  fence  was  but  four  boards  high. 
The  spaces  between  the  second  and  third 
boards  from  the  bottom  were  too  large.  Large 
(pillies  had  been  washed  under  said  fence  idfter 
it  was  built  and  into  said  railway,  by  rain 


falling  upon  Scudder's  farm  and  running  upon 
the  railroad  track.  On  account  of  these  and 
other  defects,  hogs  could  escape  from  the  field 
and  go  directly  upon  the  railroad  track.  The 
railroiad  company  had  amplle  opportunity  to 
know  of  these  defects,  and  they  were  also 
known  to  Scudder.  Upon  three  occasions, 
June  15, 1876,  Jul^  1, 1876,  and  September  11, 
1876,  hogs  belonging  to  Scudder  went  from 
the  field  tnrough  these  defects  in  the  fence, 
upon  the  railr^  track  and  were  killed  by 
the  railroad  company's  locomotives  and  cars. 
There  was  no  negligence  upon  the  part  of  the 
agents. of  the  company  in  running  the  loco- 
motives and  cars.  There  was  also  uncontra- 
dicted evidence  tending  to  show  that  the  rail- 
road company  had,  prior  to  1876,^contracted 
with  Scudder  to.keep  said  fence  in  good  repair, 
so  that  it  would  turn  Scudder's  stock. 

In  the  court  of  common  pleas,  Scudder 
sought  to  and  did  recover  from  the  railroad 
company  the  value  of  the  hogs  thus  killed. 
The  district  court  affirmed  thejudgment  of 
the  court  of  common  pleas.  Tliis  court  is 
asked  to  reverse  the  judgment  of  the  district 
court. 

Thomas  Milliken  and  H.  H.  Poppleton  for 
plaintiff  in  error. 

Aaron  Wesco  for  defendant  in  error. 

Nash,  J. 

The  defendant  in  the  court  of  common  pleas 
presented  several  special  charges  whicn  it 
asked  th^  court  to  give  to  the  jury,  which. re- 
quests were  refused.  To  certain  parts  of  the 
charge  of  the  court  as  given,  the  defendant 
excepted.  The  principal  question  raised  by 
these  refusals  and  the  exceptions  is :  ^'  Was 
Scudder  guilty  of  contributorv  negligence  in 
pasturing  his  hogs  in  the  field  belonging  to 
nim,  when  he  knew  that  there  were  such 
defects  in  the  fence  separating  the  field  from 
the  railroad  that  the  nogs  could  go  through 
them  from  the  field  upon  the  track  of  the 
railroad  company.*' 

At  the  time  of  the  injuries  complained  of  by 
Scudder  the  act  of  April  18, 1874,  (71  0.  L.  & 
Sec.  1)  was  in  force  and  by  it,  it  was  the  duty 
of  the  railroad  company  to  construct  a  good 
and  sufficient  fence  to  turn  stock  between  i^ 
track  and  Scudder's  field,  and  if  such  a  fence 
had  been  constructed  it  was  the  duty  of  the 
company  at  its  own  expense  to  keep  said 
fence  up  in  good  rej^ir.  'The  evidence  also 
showed  that  a  contract  existed  between  Scud- 
der and  the  railroad  company  by  virtue  of 
which  the  railroad  company  had  agreed  to  do 
substantially  what  was  its  duty  to  do  under 
the  statute.  This  contract  was  made  some- 
time prior  to  the  first  accident  complained  of 
and  tne  three  iaccidents  covered  a  period  of 
about  three  months.  During  all  this  time  the 
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agents  and  servantB  of  the  company  were 
daily  goipg  over  the  road.  It  hacl  ample  op- 
portunity to  know  of  the  defects  in  the  fence. 
We  think  that  Scudder  in  using  the  field  for 
pasturing  was  not  guilty  of  such  contributory 
negligence  as  would  preclude  his  recovery. 
The  duty  to  construct  and  maintain  the  fence 
was  placed  upon  the  railroad  company  not 
only  Dy  contract,  but  also  by  the  statute  of 
April  14, 1874.  The  principal  object  had  in 
view  by  the  makers  of  that  law  was  the  pro- 
tection of  the  public  and  not  alone  the  protec- 
tion of  the  land  owner.  To  hold  otherwise 
than  we  do  would  virtually  nullify  the  stat- 
ute in  many  cases.  It  certainly  was  not  the 
intention  of  the  general  assembly,  that  land- 
owners should  abandon  the  use  of  their  fields 
for  the  reason  that  railroads  neglect  to  perform 
a  duty  to  the  public  enjoined  upon  them  by 
statute.  In  our  conclusion  we  are  sustained 
by  the  courts  of  various  states.  Shepard  v.  B, 
N.Y.  &  R  R.  R.  Co.,  86  N.  Y.  641 ;  T.  W.  & 
W,  Ry.  Co.  V.  Gary,  39  Ind.  218 ;  Hammond  v. 
CAN.  W.  Ry,,  Co.  43  la.  168;  Oardnerv.  Smith,  7 
Mich.  410 ;  McCoy  v.  Col.  P.  R.  R.  Co.,  40  Cal. 
532 ;  Wilder  v.  Maine  Central  R.  R.  Co.,  66  Me. 
882. 

Former  decisions  of  this  court  have  been 
rendered  under  the  act  of  March  26,  1869, 
(S.  A  C.  331^  which  provides  that  fences  sepa- 
rating a  railroad  track  from  adjacent  lands 
should  be  treated  and  maintained  as  partition 
fences.  The  act  of  1874  provided  tnat  such 
fences  should  be  kept  in  repair  by  railroad 
companies.  Therefore  the  conclusion  reached 
by  us  is  not  in  conflict  with  previous  deter- 
minations. 

Judgment  aflSrmed. 

[To  appear  in  40  Ohio  St.] 


IZM?lSXIVe.  BBOSITSB.  v.  HAVXI. 

JUSTIOMS  OF  THB  PSAOB— APPKAL  FBOM  'Jm>OM mfT— 

Bom^-FAHfUBS  to  filb 


(Ohio  Supreme  Ckmrt  Cbmmisefon.    June  19, 1S88.) 

An  aotlon  oannot  be  maintained  upon  an  undertak- 
ing, given  under  aeotion  112,  S.  A  C.  789,  for  an  ap- 
peal from  a  Jadgment  rendered  by  a  Justice  of  the 
peaoe,  where  the  appellant  and  the  appeUee  both  fail 
to  file  a  transcript  or  the  Judgment  and  proceedings 
of  the  Justice,  within  the  time  providea  by  section 
116, 8.  at  8.  419. 

Error  to  the  District  Court  of 'Greene  County. 
McCaulby,  J. 

The  action  in  the  common  pleas  was  brought 
opdn  an  undertaking  given  under  section 
6684  R.  S.,  rS.  &  C.  789).  for  ap  appeal  from  a 
judgment  m  a  justice  or  the  peace. 

The  appeal  was  by  the  defendant,  and  after 
giving  the  undertaking  for  appeal  he  failed  to 
file  a  transcript  of  the  judgment  and  proceed*- 
ines  before  the  justice.  And  the  plaintiff  also 
fiaued  to  file  such  transcript. 


The  statute  S.  &  C.  789,  section  112,  pre- 
scribes the  conditions  of  an  undertaking  for 
appeal.  There  are  two  conditions,  the  first 
tnat  the  appellant  will  prosecute  his  appeal 
to  effect,  ana  without  unnecessary  dday,  the 
second  that  if  the  judgment  6e  adjod^ 
against  the  appellant  on  appeal  he  will  satisfy 
such  judgment  and  costs.  The  undertaking 
on  which  their  suit  is  brought  contaics  these 
provisions.  It  is  claimed  tnat  the  sureties  in 
the  undertaking  for  appeal  are  liable  for-  the 
judgment  rendered  by  tne  justice  of  the  peace 
under  the  first  condition  of  the  undertaking 
for  anneal 

Section  116  of  the  justices'  act  (S.  A  S.  419) 

Srovides  that  if  the  appellant  shall  fail  to 
eliver  a  transcript  and  other  papers  to  the 
clerk  of  the  court  of  common  pleas  and  have 
his  appeal  docketed  on  or  before  the  thirtieth 
day  irom  the  rendition  of  the  judgment  ap- 
pealed from,  the  appellee  at  the  term  of  court 
next  after  the  expiration  of  said  thirty  days 
may  file  a  transcript  of  the  judgment  and 
proceedings  before  the  justice  of  the  peace  and 
the  cause  shall  on  the  motion  of  the  appellee 
be  -docketed;  and  thereupon  the  court  shall 
either  render  judgment  for  the  appellee  similar 
to  the  judgment  appealed  from,  or  shall  w4th 
the  consent  of  the  appellee  dismiss  the  ap- 
peal. 

This  section  thus  provides  two  wavs  of  dis- 
posing of  the  case  after  the  appellant  has 
failed  to  file  the  transcript  and  perfect  his  ap- 
peal. The  two  conditions  after  the  undertak- 
ing for  appeal  prescribed  by  section  112  seem 
to  DC  designed  to  meet  the  result  in  the  case, 
whichever  of  the  two  courses  provided  in  this 
section  shall  be  pursued.  It  the  appeal  be 
dismissed,  the  surety  in  the  un<fertakin)f 
would  be  liable  under  the  first  condition.  In 
that  case  the  surety  would  not  be  liable  upon 
the  second  condition  for  in  that  condition  he 
undertakes  to  pay  such  judgment  as  may  be 
rendered  on  appeal.  If  the  case  were  disposed 
of  on  filing  of  the  transcript  by  the  appellee, 
by  judgment  for  appellee  similar  ta  the  judg- 
ment appealed  from,  the  surety  would  not  oe 
liable  upon  the  first  condition  for  the  reason 
that  in  that  condition  he  undertakes  that  ap- 
pellant will  prosecute  his  appeal  to  effect  and 
without  unnecessary  delay. 

If  there  were  any  doubt  that  the  two  pre- 
scribed conditions  of  an  undertaking  for  ap* 
peal,  apply  only  to  the  portion  of  the  case  as 
it  may  nave  been  disposed  of  under  section 
116,  section  120  of  the  same  act  would  se'emi  to 
be  conclusive  of  that  view.  That  section  pro- 
vides that  when  an  appeal  should  be  dismissed 
or  when  judgment  snail-  be  entered  in  the 
court  of  common  pleas  against  the  appellant, 
the  surety  in  the  undertf&inff  for  appeal  shall 
be  liable  to  the  appellee  for  the  whde  amount 
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of  the  debt,  costs  and  damages  recovered 
against  the  appellant.  This  section  prescribes 
the  case'i  in  which  the  surety  shall  be  liable. 

Neither  party  having  filed  a  transcript  in 
the  court  of  common  pleas  in  this  case,  its 
situation  is  determined  by  reference  to  section 
118  S.  A  C.  790,  which  provides  that  if  both 
parties  fail  to  enter  such  appeal  within  the 
time  limited,  the  justice  upon  receiving  a  cer- 
tificate of  the  clerk  of  the  court  of  common 
pleas  stating  that  such  appeal  was  not  entered, 
shall  issue  execution  upon  Ithe  judgment  as  if 
no  such  appeal  had  been  taken. 

The  appellee  having  failed  to  file  a  tran- 
script in  the  case  is  not  in  position  to 
enforce  the  undertaking  for  appeaJ.  In 
Jch  V.  Harlan,  13  Ohio  St.  485,  it  is  sugfcested 
in  the  opinion  of  the  court  that  the  surety  in 
the  unaertaking  for  appeal  might  be  liable 
under  the  first  condition  prescribed  by  the 
statute,  when  the  appellee  failed  to  file  a  tran- 
script for  the  reason  that  the  appellee  at  the 
time  of  filing  the  transcript  might  be  ''  pros- 
trated by  disease,"  or  "  might  be  absent,"  or 
"  mi^ht  rely  upon  the  good  faith  of  the.  appel- 
lant in  taking  the  appeal "  and  therefore  fail 
to  file  a  transcript. 

The  statute  provides  for' the  appellee  a  full 
and  complete  indemnity  for  his  judgment 
against  the  appellant  in  every  position  in 
which  the  case  may  be  placed  by  the  appellant, 
upon  compliance  witn  the  provisions  above 
referred  to. 

And  to  say  that  this  indemnity  may  be  lost 
in  any  of  the  contingencies  suggested  in  Job  v. 
Harlan  is  to  say  that  it  may  be  lost  by  ncfflect. 

Counsel  for  plaintifif  in  error  refers  toDoch" 
toall  V.  Progress  d  aly  15  Ohio  St.  544,  and  upon 
authority  of  that  case  submit  that  the  defend- 
ants below  are  liable  upon  the  undertaking 
for  appeal  as  a  common  law  obligation.  In 
that  case  the  undertaking  was  for  the  stay 
of  execution  and  while  it  was  in  the  form  of 
a  statutory  undertaking  for  sf ay  of  execution 
it  was  supported  by  a  distinct  consideration. 
The  undertaking  was  not  given  within  the  time 
required  by  statute  and  it  was  given  in  con- 
sioeration  that  the  plaintiff*  in  the  execution 
would  release  a  levy  on  property  and  delay 
the  enforcement  of  his  iiidgmentfor  the  time 
the  judgment  was  entitled  to  a  stay  of  execu- 
tion. In  this  case  no  consideration  appears. 
The  undertaking  was  only  for  appeal.  It  was 
given  within  the  time  required,  out  both  par- 
ties after  it  had  been  given  neglected  to  take 
further  action  in  the  case  until  this  suit 
was  brought.  The  appeal  never  had  any  ex- 
istence and  the  parties  to  the  judgment  are 
left  to  enforce  it  as  if  no  appeal  had  ever  been 
attempted. 

Judgment  of  district  court  affirmed. 

[To  appear  in  40  Ohio  St.] 


BOTVTOV  T.  BALL. 

Bankruptcy— Election  of  Creditor— Wafvxr  by 
Debtor— Stay  of  Execution. 

( lUinoi9  Supreme  Court.    Marcli  28, 1883.) 

The  EngliHh  cases  as  to  dischar^inff  a  debtor  taken 
in  execution  on  a  Judgment,  obtained  pending  bank- 
ruptcy proceedings,  upon  indebtodnesM  existing  prior 
to  nis  bankruptcy,  are  predicated  upon  a  statute,  un- 
like any  tiling  contained  in  our  iwnkrupt  law,  and  are 
of  no  authority  here. 

The  American  c&^es,  under  the  bankrupt  Airt  of 
1841,  are  in  conflict;  but^the  better  doctrine,  sustained 
by  the  later  decisions  is,  that  a  judgment  upon  such 
existing  indebtedness,  rendered  pending  bankruptcy 

Sr«>ceeding8,   merges  such  indebtedness  into  a  new 
eht,  which  is  not  provable  against  the  bankrupt's 
estate. 

It  is  the  duty  of  a  defendant  dulv  served  with  pro- 
cess, who,  pending  the  action  is  adjudicated  a  bank- 
rupt, if  he  would  avail  his  bankruptcy  as  to  tliat  suit, 
to  make  application  for  a  stay  of  the  proceedings,  aa 
permitted  in  the  bankrupt  Act  of  1867  ;  and  if  he  neg- 
lect so  to  do.  and  a  Judgment  be  rendered  asainst  him, 
he  cannot  afterward,  when  he  shall  have  obtained  his 
discharge,  base  upon  it  the  right  to  enjoin  such  Judg- 
ment :  but  Mucli  Judgment  willmerge  tlie  original  cause 
of  action,  become  a  new  debt,  not  provable  against  the 
bankrupt's  estate,  and  be  wholly  uoaflfected  by  his 
discharge. 

A  creditor  electing  to  take  such  Judgment  against 
a  debtor  in  bankruptcy,  and  the  debtor  omitting  to 
stay  proceedings,  that  Judgment  concludes  the  rights 
of  the  parties. 

A  motion  to  stay  execution,  is  an  equitable  proceed- 
ing, and  must  be  governed  by  equitable  rules.  A 
motion  for  perpetual  stay  of  execution  in  the  nature 
of  a  bill  in  equity  to  relieve  against  a  Judgment, 
must  be  based  upon  fhtud,  accident,  or  mistake. 

Appeal  from  Appellate  Court,  Second  Dis- 
trict. 

Ball  recovered  a  judgment  against  Boynton 
in  the  Circuit  Court  of  Stepcnson  Countv  on 
the  ninth  of  December,  1879,  for  $6,223.99  debt, 
and  $5,234.99  damages.  A  petition  and  mo- 
tion for  perpetual  stay  of  execution  was  heard 
in  that  court  before  the  Hon.  Wm.  Brown, 
and  by  him  overruled  ;  an  appeal  pra^'ed  to 
the  appellate  court  of  the  second  district, 
where  nis  judgment  was  affirmed  ;  and  by 
Boynton  again  appealed  to  the  supreme 
court,  where  the  case  was  argued  at  the  March 
term,  1882. 

Craig,  J. 

Plowden  H.  Ball  brought  an  action  of  debt 
against  Charles  W.  Boynton  at  the  September 
term,  1877,  of  the  Circuit  Court  of  Stephenson 
County,  to  recover  the  amount  of  a  decree 
which  had  been  rendered  in  the  circuit  court 
of  that  county  several  years  prior  to  the  com- 
mencement of  the  action.  At  the  following 
April  term,  1878,  of  the  court,  the  defendant 
by  his  attorney  filed  a  plea  of  the  general  issue. 
On  the  fifteenth  day  of  April,  1878,  Boynton 
was  adjudged  a  bankrupt  in  the  United  States 
District  Court  for  the  Northern  District  of 
Illinois.  At  the  December  term,  1879,  of  thn 
Stephenson    Circuit  Court,  the    cause    was 
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called  for  trial  and  the  parties  appeared  by 
their  attorneys,  waived  a  jury,  and  a  trial 
was  had  before  the  court,  which  resulted  in 
a  judgment  in  fAvot  of  the  plaintiff^  for  the 
amount  of  decree  together  with  the  interest 
thereon.  After  the  rendition  of  the  judg- 
ment, and  on  the  twenty-third  day  of  Decem- 
ber, 1880,  Boynton  received  his  final  discharge 
in  bankruptcy,  and  on  the  twenty-fifth  day 
of  March,  lo81„he  filed  this  petition  and  mo- 
tion in  the  Stephenson  Circuit  Court  for  a 
perpetual  stay  of  proceedings  on  the  judg- 
ment, on  the  ground  that  he  had  received  his 
discharge  in  bankruptcy.  The  motion  was 
heard  by  the  court  and  overruled.  An  ap- 
peal was  taken  to  the  appellate  court,  where 
the  judgment  of  the  ciicuit  court  was 
dSBrmed,  and  Boynton  appealed  to  this 
court. 

Whether  a  perpetual  stay  of  proceedings  to 
enforce  the  collection  of  the  judgment  against 
the  bankrupt  shall  be  granted,  depends  upon 
the  constructien  to  be  placed  upon  the  bank- 
rupt Act  of  1867. 

Sec.  6106  declares,  '' No  creditor  whose  debt 
is  provable  shall  be  allowed  to  prosecute  to 
final  Judgment  any  suit  at  law^  or  equity 
thereror  against  the  bankrupt,  until  the  ques- 
tion of  the  debtor's  discharge  shall  have  been 
determined ;  and  any  such  suit  or  proceeding 
shall,  upon  the  application  of  the  bankrupt, 
be  stayed  to  await  the  determination  of  tne 
court  of  bankruptcy  on  the  qutetion  of  the 
discharge,  provided  there  is  no  unreasonable 
delay  on  the  part  of  the  bankrupt  in  indeav- 
oriiig  to  obtain  his  discharge,  and  provided 
also,  thUf  if  the  amount  due  the  creditor  is  in 
dispute,  the  suit,  by  leave  of  the  court  in 
bankruptcy,  may  proceed  to  judgment  for  the 
purpose  of  ascertaining  the  amount  due,  which 
amount  may  be  proved  in  bankruptcy,  but 
execution  shall  be  stayed." 

Sec.  6117  provides,  that ''  No  debt  created 
by  fraud  or  embezzlement  of  the  bankrupt, 
or  bv  his  defalcations  as  a  public  o£Scer,  or 
while  acting  in  a  fiduciary  character,  shall  be 
discharged."  Sec.  6118  declares,  that  '^  No  dis- 
charge '  shall  release,  discharge,  or  affect  any 
Crson  liable  for  the  same  debt  for  or  with  the 
nkrupt." 

Sec.  6119  provides,  that  "  A  discharge  in 
bankruptcy  duly  granted  shall,  subject  to  the 
limitations  impo^Ml  by  the  two  preceding 
sections,  release  the  bankrupt  from  all  debts, 
claims,  liabilities,  and  demands  which  were 
or  mignt  have  been  proved  against  his  estate 
in  bankruptoy. 

It  will  bid  observed  that  Boynton,  after  he 
was  adjudged  a  bankrupt,  did  not  appear  in 
the  circuit  court  where  the  action  was  pend- 
ing against  him,  and  enter  a  motion  for  a 
oontinoance  of  the  eause  or  a  stay  of  proceed- 


ings,  until  the  determination  of  the  court  of 
bankruptoy  on  his  discharge,  as  he  might 
have  done  under  Sec.  6106  of  the  bankrupt 
act ;  and  on  account  of  a  failure  on  the  part 
of  Boynton  to  procure  such  stay  of  proceedings, 
it  is  contended,  that  the  judgment  rendeiea 
against  him  was  not  affected  by  his  final  dis- 
charge subsecjuently  obteined. ' 

The  question  involved  has.  led  to  much 
discussion  among  law  writers,  andL  altEoagh 
it  has  often  arisen  in  the  courte  of  Bngland 
and  the  United  States,  the  decisions  are  by 
no  means  harmonious.  We  have  been 
referred  to  a  large  number  of  cases  decided  in 
England,  where  the  courts  hold  that  a  judg- 
ment rendered  against  a  bankrupt  after  be 
was  declared  a  bankrupt  and  before  the  final 
discharge  was  obteined  upon  a  pre-existing 
debt,  is  released  by  the  mschargei  Among 
thA  number  is  Blanford  v.  Foo€^  1  Cowp.  138, 
which  is  a  leading  case  on  the  subject.  We 
do  not  question  the  rule  in  Bngland,  it  is  uni- 
form, but  the  decisions  in  Bngland  cannot  be 
relied  upon  as  authority  here,  for  the  reason 
that  they  are  predicated  on  a  provision  m  the 
statute  of  that  country,  whicn  does  not  exist 
in  our  bankrupt  law.  The  substenoe  of  tbe 
stetute  is,  if  the  creditor  did  obtain  judrment 
before  final  discharge  and  take  the  debtor 
in  execution,  he  should  be  dischaived  on  mo- 
tion. The  dissenting  opinion  of  Sronaon,  0. 
J.  in  Clark  v.  Rowling^  3  N.  Y.  226,  and  opin- 
ion of  the  court  in  In  Re  OaUidon^  2  Lowell 
Cir.  C  where  the  statute  of  England  is  quoted 
and  considered.  If  our  bankrupt  law  oon- 
teined  the  same  provisions  as  tnat  ct  Bng- 
land, then  the  decisions  of  those  courte  might 
be  regarded  as  authority,  but  such  is  not  the 
case. 

As  stated  before,  in  the  United  Stetes  the 
decisions  on  the  question  are  in  direct  con- 
flict. Under  the  bankrupt  act  of  1841  in 
Maine,  Massachusetts,  ana  some  other  states, 
it  was  held,  that  a  discharge  in  bankruptcy 
did  not  release  a  judgment  rendered  against 
the  bankilipt  pending  the  proceeding  in 
bankruptoy;  that  where  a  judgment  is  re- 
covered on  a  debt  provable  under  the  bank- 
supt  proceedings  against  the  bankrupt|  the 
original  debt  becomes  '  merged  and  ex- 
tinguished in  the  judgment,  which  is  not 
Jrovable  against  the  bankrupt  HdbrookY. 
OM,  27  Me.  Ul;  Fisher  v.  fbee,  80  Me.  459; 
PUce  V.  McDonald,  32  Me.  4i8;  Sampson  Y.CIari, 
2  Cush.  173 ;  Woodbury  v.  PlgrkinSj  6  Cuah.  86; 
Faxon  v.  Baxter,  11  Cush.  86. 

In  New  York,  Vermont,  and  some  other 
stetes  it  has  been  held,  that  if  the  debt  upon 
which  the  judgment  was  rendered,  was  one 
provable  against  the  banjtrupt,  and  would 
be  cut  off  by  the  discharge,  tiie  judginCTt 
rendered  upon  such  debt  would  oe  banad 


I 


m 


THE    OHIO    liAW   JOURNAL. 


737 


and  cut  off  bv  the  discharge.  Harrington  v. 
McNaughUm,  20  Vt.  293 ;  Doumer  v.  Rowett,  26 
Vt  397 ;  Dre89er  v.  Brcohs,  3  Barb.  429 ;  Qark 
Y.  Rmdvng.  8  N.  Y.  216. 

We  shall  not,  however,  stop  to  determine 
what  is  the -correct  rule  under  the  act  of  1841, 
as  there,  is  in  our  judgment,  a  marked  dis- 
tinction existing  between  the  act  of  1841,  and 
the  act  of  1867.  The  act  of  1841  made  no 
provision  whatever  for  the  postponement  of 
an  action  pending  against  a  bankrupt,  between 
the  time  he  was  adjudged  a  bankrupt,  and  the 
time  he  received  a  final  discharge ;  this  seem- 
ing defect  in  the  act  of  1841,  was  cured  by 
the  provision  contained  in  Sec.  5106  in  the 
act  of  1867,  in  these  words  ''  Any  such  suit 
or  proceedings  shall,  upon  the  application  of 
the  bankrupt,  be  stayed  to  await  the  deteiv 
miuation  of  the  court  of  bankruptcy  on  the 
question  of  the  discharge."  Here  is  a  com- 
}>lete  remedy  provided,  if  the  bankrupt  de- 
sire to  avail  of  it,  to  prevent  a  judffm^t  from 
being  rendered  against  him,  until  he  can  pro- 
cure a  final  discharge.  The  object,  of  course, 
was  to  i>revent  jud^ent, — which  the  dis- 
charge might  not  relieve  the  bankrupt  from, 
as  held  by  the  courts  of  Maine  and  li^ssachu- 
setts, — until  the  discharge  should  be  granted, 
which  the  bankrupt  could  then  plead  in  bar 
of  the  pending  action  aeainst  him,  and  thus 
prevent  the  rendition  of  a  judgment  in  the 
court  in  which  the  action  mifcht  be  pending. 

Under  Sec.  6119,  Bovnton's  discharge  re- 
leased him  from  all  debts,  Which  were  or 
might  have  been  proved  aeainst  his  estate  in 
bankauptcy.  Was  the  judgment  in  question 
a  debt  of  that  character  ?  Obviously  the  sec- 
tion means,  all  indebtedness  exising  at  the 
time  Bojrnton  was  declared  a  bankrupt,  which 
was  April  15,  1878.  At  that  date  this  judg- 
ment was  not  in  existence,  as  it  was  not  ren- 
dered until  December  1879.  But  it  is  said, 
the  debt  upon  which  the  judgment  was  ren- 
dered was  in  existence  at  the  time  Bo^nton 
was  adjudged  a  bankrupt,  and  as  the  oriffinal 
indebtedness  was  provable,  and  would  nave 
been  barred  by  the  discharge,  the  judgment 
stands  in  the  same  position.  It  may  be  re- 
garded a  well  settled  and  uniform  rule  of  law. 
that  every  cause  of  action  will,  if  recovered 
upon,  merge  into  the  judgment  or  decree; 
freeman  on  Judgments,  Sec.  216.  If  the  ac- 
tion is  upon  a  simple  contract,  a  bond,  or  a 
judgment  of  a  court  of  record,  in  case  a  recov- 
ery is  had,  the  cause  of  action  is  merged  into 
the  judgment  when  a  judgment  has  l^en  ren- 
dered. Freeman  in  his  work  on  Judgments, 
Sec.  217,  says,  "  Every  judgment  is  for  most 
purposes  to  be  regarded  as  a  new  debt :  the 
chief  and  perhaps  the  only  exception  being  in 
cases  where  the  tchnical  operation  of  the  doc- 
trine of  merger  would  proauce  manifest  hard- 


ship, and  even  these  ca.«e8  are  by  no  means 
universally  excepted.  This  new  debt  is  not 
in  general  afiected  by  the  character  of  the  old 
one."  The  author  in  Sec.  245,  liowever,  sayp, 
''In  no  cla8s  of  cases  has  the  technical  opera- 
tion of  the  doctrine  of  merger  been  so  fre- 
quently limited,  as  in  those  where  the  efiect 
of  a  discharge  under  law  for  the  relief  of  insol- 
vents had  to  be  determined." 

An  able  discussion  of  this  subject  may  be 
found  in  Gould  v.  Hayden,  63  Ind.  448,  wnere 
a  judgment  had  been  rendered  in  a  court  of 
record  in  that  state,  and  afterwards  a  recovery 
was  had  on  the  judgment  in  the  state  of  Ohio. 
The  question  whs,  whether  the  first  judgment 
was  so  merged  and  absorbed  in  the  second 
judgment,  as  to  destroy  the  lien  and  validity 
of  the  first  judgment.  It  is  there  said,  the 
plaintififmay  enforce  its  collection  by  the  pro- 
cess of  the  .court  in  which  he  obtained  his 
judgment,  or  he  may,  if  he  elect  so  to  do,  use 
his  judgment  as  an  original  cause  of  action, 
and  bring  suit  thereon  m  the  same  or  some 
other  court  of  competent  jurisdiction,  and  pros- 
ecute such  suit  to  nnal  judgment.  This  proced- 
ure he  may  pursue  as  often  as  he  elects,  using 
the  judgment  last  obtained  as  a  cause  of  action 
on  which  to  obtain  the  next  succeeding  judg- 
ment; but  the  very  freedom  with  which  this 
may  be  done,  ad  infinitum — ^and  we  know  of  no 
law  or  legal  principle  which  would  prevent 
its  unending  repetition — is,  to  our  mindn,  a 
convincing  and  conclusive  reason  why  each 
successive  and  personal  judgment  ought/  to 
and  must  be  regarded  as  complete  merger  and 
extinguishment  of  the  preceding  judgment, 
with  all  its  qualities  and  incidents.  Each 
successive  personal  judgment  a  is  new  debt  of 
record,  in  which  the  precedent  debt,  thougn 
theretofore  evidenced  by  a  judgment  is  as 
completely  merged  and  absorbed  as  it  would 
have  been  if  it  had  been  evidenced  by  note, 
bill,  bond,  or  any  other  evidence  of  de6t. 

In  the  case  of  in  re  Galliion  2^  Lowell, 
Cir.  C.  74,  Lowell  Justice^  in  discussing 
this  question,  after  reviewing  various  au- 
thorities says,  ''For  the  reasons  given  and 
upon  a  careful  examination  of  the  de- 
cisions, I  am  of  opinion  that  a  judgment 
obtained  after  the  adjudication  m  bank- 
ruptcy, creates  a  new  debt,  which  cannot 
be  proved  in  bankruptcy,  because  the  judg- 
ment is  a  merger  and  creates  a  new  debt ;  and 
that  the  judgment  creditor  cannot  oppose  the 
discharge,  because  he  has  no  provable  debt, 
and  because  the  discharge  will  be  no  bar  to 
the  judgment" 

There  are  cases  which  hold  a  contrary  view ; 
while  the  general  doctrine  of  merger  is  ad- 
initted,.it  is  held  that  the  rendition  of  a  judg- 
mept  does  not,  within  the  meaning  of  the  law, 
create  a  new  debt ;  such  are  Dreutx  v.  Brooks^ 
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8  Barb.  429 ;  DatMon  v.  HarUfidd,  79  N.  C.  334 ; 
In  Re  Stephen  Braum^  3  Bank.  Register,  585. 
But  we  a^e  eatisfied  the  better  doctrine,  and 
that  too  established  by  the  later  decisions  is, 
that  a  judgment  after  an  adjudication  in  bank- 
ruptcy, creates  a  debt  which  cannot  be  proved 
against  the  bankrupt's  estate;  that  tne  in- 
debtedness existing  i)rior  to  the  reqoyery  be- 
comes merged  in  the  judgment. 

If,  however,  we  are  not  correct  in  this  view, 
there  is  another  ground  which  will  preclude 
the  bankrupt  from  impeaching  the  judgment, 
which  has  been  clearly  stated  by  the  Supreme 
Court  of  Massachusetts  in  Bradford  v.  Rice,  102 
Mass.  472.  The  court,  after  holding  that  a 
debt  provable  against  the  bankrupt  when  re- 
ducea  to  judgment  pending  the  proceedings, 
is  merged  and  extinguished,  then  says  "The 
creditor,  by  takinejudgment,andsocnanging 
the  form  of  his  deot,  and  securing  to  himself 
the  benefit  of  conclusive  and  permanent  evi- 
dence of  it,  and  an  extension  of  the  period  of 
limitation  of  an  action  thereon,  is  held  on  his 
part,  to  have  elected  to  look  to  the  debtor  per- 
sonally, and  to*  abandon  the  right  to  prove 
against  his  estate;  and  the  debtor  on  the 
other  hand,  who  might  have  protected  himself 
\>y  moving  the  court  in  whicn  the  action  was 
pending  for  a  continuance  in  order  to  afford 
nim  an  opportunity  to  obtain  and  plead  a  cer- 
tificate of  discharge,  is  he|d,  by  omitting  to 
make  such  a  motion  before  judgment,  to  have 
waived  the  right  to  set  up  nis  certificate 
against  the  plaintiff's  claim ;  and  therefore 
the  rights  of  Doth  parties  must  be  governed 
by  the  judgment  which  the  one  has  Inoved 
for,  and  the  other  has  suffered  to  be  ren- 
dered." 

What  right  has  Bovnton  to  comi>lain  that 
a  judgment  was  renoered  against  him  in  the 
Stephenson  Circuit  Court?  He  was  served 
with  process,  appeared  and  pleaded  to  the  ac- 
tion, he  knew  the  action  was  pending  when 
he  was  adjudged  a  bankrupt,  and  he  knew 
that  he  could  obtain  a  stay  of  proceeding  by 
entering  a  motion  for  that  purpose,  until  he 
could  obtain  a  discharge,*  and  plead  it  in  bar 
of  action,  and  yet  he  made  no  effort  whatever 
to  procure  a  stay,  but  on  the  other  hand  vol- 
untarily submitted  to  a  tri^.  It  was  his  own 
negligence  which  led  to  the  judsment,  which 
he  now  seeks  by  motion  to  avoid.  A  motion 
for  relief  as  against  a  judgment  of  this  char- 
acter, ma^  be  treated  as  an  equitable  proced- . 
ing,  and  it  is  a  well  established  riile,  that  a 
partv  who  fails  to  make  a  defence  at  law, 
shall  not  be  permitted  to  come  into  equity 
and  have  such  defence  allowed^  unless  he  can, 
show  he  was  prevented  by  accident,  mistake, 
or  fraud,  whicn  is  not  pretended  in  this  case. 
Jpone  &  Almini  v.  Osgoodj  57  111.  345.  The  eir^ 
cuit  Qourt  did  not  lose  jurisdiction  of  the  case, 


because  Bovnton  was  adjudged  a  bankrupt, 
but  as  was  held  in  Ek^eler  v.  Gaff,  91  Otto.  521, 
it  was  the  duty  of  the  court  to  proceed  with 
the  cause,until  by  some  pleading,  the  court  was 
informed  of  the  changed  relations  of  the  par- 
ties. See  also  Hdden  v.  Sherwood,  84  HI.  92. 
The  circuit  court  could  do  nothing  less  than 
proceed  with  the  case  to  final  judgment,  and 
as  the  judgment  is  to  be  regarded  as  the  joint 
act  of  fioynton,  who,  of  his  own  choice  allowed 
it  to  be  rendered,  and  of  the  plaintiff^  upon 
whose  motion  it  was  rendered,  the  rights  of 
these  two  parties  must  be  regarded  as  finally 
settled  by  that  judgment.  We  are  not  aware 
of  any  case  that  holds,  that  where  a  defence 
mi^ht'have  been  made  to  a  pending  cause  of 
action,  but  was  not  set  up,  solely  through  the 
negligence  of  adefendant,  that  such  defendant 
may  afterwards  interpose  the  same  defence  to 
the  judgment  which  has  been  rendered  against 
him.  It  is  ordinarily  enough  that  a  partv  has 
had  a  day  in  court,  and  an  opportunity  to 
plead  his  defence.  The  bankrupt  act  in  clear 
terms  provides  for  the  stay.of  an  action  which 
mav  be  instituted  against  the  bankrupt,  un- 
til his  discharge  is  passed  upon.  This  salu- 
tary provision  was  incorporated  into  the  law 
for  the  purpose  of  enabling  a  defendant  situ- 
ated as  was  appciUant,  to  plead  his  discharge 
in  bar  of  the  action ;  but  as  appellant  gave 
no  heed  whatever  to  the  law,  and  through  his 
own  negligence  allowed  a  judgment  to  to  ren- 
dered against  him,  what  reason  can  be  urged 
for  holding  tliat  the  judgment  shall  not  be 
binding  upon  him  ?    PTone  is  perceived. 

The  juagment  of  the  appellate  court  will 
be  affirmed. 

Scott,  C.  J.  and  Dickby,  J.  dissented. 


♦  > » 


OAXPBILL  V.  OAXnSLL. 

EFFBCV    of    CONVBTAirOS    BT    ATTOBHST    WITHOUT 

OONSIDBBATIOM. 

( WiMontin  Supreme  Qmri,    Maroih  18, 188S.) 

1.  If  oi^e '  authorised  by  power  6f  attorney 
to  sell  and  oonvey  Uncb  of  another,  convey 
the  same  without  consideration,  the  oilier  of  the 
lands  may  treat  such  conveyance  as  a  nullity.  Mead 
V.  Brothers,  28  Wis.  899. 

2.  Such  owner  haa,  therefore,  an  adequate  remedy 
at  law  by  action  to  tecover  thepoaaeaaion  of  the  landa, 
and  cannot  maintain  an  eqtduAle  action  to  have  the 
grantee  in  such  conveyance  declared  a  tmatee  and  to 
enforce  a  re-conveyance. 

Appeal  from  Circuit  Courts  Outagamie 
County. 

COLB,  C.  J. 

When  the  plaintiff  y^^a  about  to  prodnoe 
evidence  on  the  trial  to  establish  his  case, 
objection  was  taken  to  the  introduction  oi 
testimony  unde.r  the  complaint,  for  the  reason 
that  it  did  not  state  a  cause  of  action.  It  ap- 
pears that  subsequ^tly  the  plaintiff  declinM 
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to  oflTer  any  evidence  except  in  rebuttal  of 
that  given  b^  the  defendant,  because  the  ma- 
terial allegations  of  the  complaint  were  admit- 
ted. Thereupon  the  counsel  for  the  defendant 
moved  the  court  for  a  nonsuit,  which  motion 
was  denied.  From  this  reference  to  the  pro- 
ceedings it  will  be  seen, that  the  sufficiency 
of  the  complaint  was  challenged  at  the  outset. 
We  think  it  should  have  oeen  dismissed, 
because  it  was  incurably  defective. 

The  aravemen  of  the  complaint  in  brief  is 
this:  llie  plaintiff  states  that  on  the  twentieth 
of  August,  1876,  he  was  the  owner — having 
the  legal  title— of  certain  described  lands; 
that  on  that  day  he  and  his  wife  executed  to 
Thomas  R.  Campbell  a  power  of  attorney  to 
sell  and  convey  such  lands  for  such  reasonable 

Erice  as  the  said  Thomas  R.  should  think  was 
»r  the  interest  of  plaintiff,  the  attorney  re- 
ceiving and  paying  over  the  consideration  for 
which  the  lands  were  sold ;  that  on  the  twenty- 
fifth  of  February,  1879,  Thomas  R.,  by  virtue 
of  the  power  of  attorney,  conveyed  tne  landjs 
b^  a  warranty  deed — which  was  without  con- 
sideration, and  in  fraud  of  his  rights — to  one 
John  Bottensek ;  that  on  the  next  day  Botten- 
sek,  bv  a  quitclaim  deed,  which  was  without 
oonsiaeration,  conveyed  them,  to  the  defend- 
ant; that  both  deeds  were  put  upon  record, 
and  that  defendant  had  full  knowledge  of  his 
rights  in  the  lands  when  they  were  made. 
It  is  then  alleged  that  the  defendant  claims 
to  hold  the  lands  for  his  own  use  and  benefit. 
The  plaintiff  demands  judgment,  declaring 
that  the  defendant  holds  the  lands  in  trust 
for  him,  and  that  she  be  ordered  to  convey 
them  to  him  by  a  good  and  sufficient  deea. 
A  oopv  of  the  power  of  attorney  is  annexed 
to  and  made  part .  of  the  complaint.  The 
only  remark  wnich  we  deem  it  necessary  to 
make  in  regard  to  that  instrument  is  this:  it 
clearly  did  not  authorize  the  attorney  to  con- 
vey away  the  lands  for  nothing,  if  they  were 
the  property  of  the  plaintiff,  as  he  alleges. 
Any  such  disposition  of  them  would  be  plainly 
unauthorized  and  void  :  consequently  the 
plaintiff  might  treat  the  aeed  executed  by  his 
attorney  as  a  mere  nullity,  which  conveyed 
no  title  to  Bottensek. 

This  point  was' so  ruled  in  Mead  v.  Brothers. 
28  Wis.  689,  where  the  invalidity  of  the  deed 
made  by  an  attorney  in  violation  of  the  power 
conferred  upon  him,  was  decided.  It  follows 
from  this  view  that  the  plaintiff  has  an  ade- 
quate remedy  at  law  to  recover  the  real  estate. 
The  deeds  mentioned  in  the  complaint,  and 
given  in  evidence  on  the  trial,  present  no 
obstacle  to  his  maintaining  such  an  action. 
Surely  the  plaintiff  has  no  occasion  to  invoke 
the  jurisdiction  of  a  court  of  equity  for  the 
purpose  of  declaring  that  the  defendant  holds 
the  lands  in  trust  for  him,  or  to  compel  a  con- 


veyance of  the  title.  If  that  relief  were  granted, 
he  would  still  be  compelled  to  bring  his  ac- 
tion at  law  to  recover  the  possession,  and  the 
consequence  would  be  two  suits,  wnere  one 
would  accomplish  every  purpose;  for  the 
rights  of  the  parties  can  be  fully  determined 
and  settled  in  the  legal  action,  which  is  the 
proper  remedy.  Mead  v.  Brothers  was  an 
action  of  ejectment  brought  by  the  plaintiff 
to  recover  the  possession  of  premises  which 
had  been  conveyed  by  his  attorney  to  the 
defendant  for  a  nominal  consideration.  This 
court  held  that  the  power  of  attorney  did  not 
authorize  the  attorney  to'  make  such  convey- 
ance, and  that,  as  between  the  plaintiff  and 
defendant  grantee,  the  deed  was  a  nullity, 
passing  no  title.  The  case  is  strictly  in  point, 
and  shows  that  the  equitable  action  is  mis- 
conceived and  quite  unnecessary:  for  the 
plaintiff  may  treat  the  deed  made  oy  his  at- 
torney to  Bottensek  as  a  mere  nullity,  if  he 
was,  in  fact,  the  owner  of  the  land  as  he  claims. 
Certainly,  in  that  case,  his  attorney  would 
have  no  right  or  authority  to  give  away  the 
lands,  or  transfer  them  in  payment  of  an  in- 
dividual indebtedness. 

In  deciding  this  case  we  purposely  lay  out 
of  view  the  defense,  because  that  would  oe  as 
available  in  a  legal  action  as  in  this.  Nor  do 
we  wish  to  be  understood' as  passing  in  any 
way  on  the  merits  of  that  defense.  We  now 
merely  decided  that  the  facts  stated  in  the 
complaint  make  out  no  case  for  the  interpo- 
sition of  a  court  of  equity.  The  remedy*  at 
law  is  adequate  and  sufficient,  and  the  plain- 
tiff should  resort  to  it  to  settle  his  rights. 
There  is  no  earthly  reason  for  instituting  this 
suit,  which,  if  entertained,  and  the  relief  de- 
manded should  be  granted,  involves  the 
necessity  of  bringing  the  action  at  law  t^  re- 
cover possession  and  settle  the  title.  For  these 
reasons,  we  think,  the  court  below  erred  in 
not  dismissing  the  complaint  upon  the  objec- 
tion of  being  taken,  as  it  vreLsinlimine  that  it 
failed  .to  state  a  cause  of  action. 

The  judgment  of  the  circuit  court  is  reversed 
and  the  cause  remanded,  with  directions  to 
dismiss  the  complaint. 


■♦-•• 


EABBIB  T.  HAVOTSB  VAHOVAL  BAVK. 

( UniUd States  CireuU  Ckmrt,  8.  D.  N.  Y.    March  S,  1S88.) 

Kbootiablx  Instrumsnts— Aifoo/^^oto— l^sofMiMy 
of  Maker— Mistake.  Plain  lifts  were  0¥mer8  of  a  prom- 
iasory  note  made  by  L.  A  Co.  which  was  sold  by  bro- 
ken after  eleven  o'clock  in  theforonoon  to  defendant 
who  paid  the  money  to  the  brokers.  At  half  past  ten 
on  the  same  day  an  attachment  was  issued  against  L. 
A  Co.,  and  their  propertyseised,  and  their  notes  after- 
wards went  to  protest.  The  brokers  paid  the  money 
into  court.  Held^  that  there  was  a  mutual  mistake, 
and  that  defendants  were  entitled  to  the  money  de- 
Doaited  in  oourt. 
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Action  to  recover  the  amount  of  a  promis- 
sory note  sold  to  defendant.  The  facts  appear 
in  the  opinion. 

CozB,  J. 

Prior  to  November  29,  1881,  the  plaintifb 
were  the  owners  of  a  promissory  note  for  Sl,- 
50^.28,  made  by  Levi  &  Co.,  of  New  Orleans. 
On  that  day,  and  after  eleven  o'clock  a.  m., 
the  note  was  sold  by  Hess  Brothers,  note  bro- 
kers of  New  York, 'to  the  defendant.    On  the 
same  day,  and  at  about  half-past  ten,  New 
York  time,  an  attachment  was  issued  against 
Levi  &  Co.  in  a  suit  commenced  by  local  cred- 
itors upon  a  demand  for  $5,036,  $2,500  becom- 
ing due  November  26th,  and  the  balance  De- 
cember 13,  1881.    The  establishment  of  Levi 
&  Co.  was  seized  and  closed  by  the  sheriff:  the 
firm,  however,  considered  themselves  in  busi- 
ness, and  did  in  fact  continue  to  draw  checks 
and  collect  bills  outside  of  the  store  until  De- 
cember 2nd,  when  their  first  note  went  to  pro- 
test.   Hess  Brothers  having  paid  the  money 
into  court,  the  question  to  be  determined  is, 
whether  the  plaintiffs  or  the  defendant,  all 
parties  being  ignorant  of  the  attachment  and 
acting  in  good  faith,  should  bear  the  loss.    A 
somewhat  careful  examination  has  failed  to 
discover  an  adjudication  clearly  andunequiv- 
ocallv  Bustainine  the  position  contended  for 
by  tlie  plaintiffs,  the  facts  being  simiilar  to 
those  developed  here.    The  almost  unbroken 
line  of  authority  seems  to  establish  the  doc- 
trine that  if  bills  of  a  broken  bank^  or  the 
notes  of  a  party  who  has  previously  failed,  are 
transferrea  in  payment  of  a  debt,  both  parties 
beinff  ignorant  of  the  failure  and  innocent  of 
fraud,  the  creditor  may  repudiate  the  pay- 
ment upon  a  tender  or  return  of  the  dishon- 
ored note  and  recover  the  amount  due.    It  is 
a  mutual  mistake  of  fact.     OrUario  Bank  v. 
Lighibody,  11  Wend.  9 ;  13  A.  101 ;  You/Mf  v. 
Adams,  6  Mass.  182 ;  Tlumaa  v.  Todd,  6  Hill, 
840;  HaHey  v.    ThamUm,  2  Hill  (S.  C).  509; 
Fcoff  y.  Sawyer,  9  N.  H.  365 ;  WestfaU  v.  Braky, 
10  Ohio  St.  188 ;  Roberts  v.  FMer,  43  N.  Y. 
159 ;  Baldwin  v.  Voai  Deusen,  87  lb.  489 ;  Houghr 
ton  y.  Adams,  18  Barb.  545 ;  Townsends  v.  Bank 
oi  Racine,  7  Wis.  185 ;  Legery,  Bonnaffe,  2  Barb. 
476;  Steward  v.  Orvts,  47.  How.  519.    It  is 
true  that  in  many  of  these  cases  ^  the  de- 
based   or    worthless    paper    was   given    in 
payment  of  a    pre-existing  debt    while    in 
the  case  at  bar  the   delivery  was   the    re- 
sult of  a  bargain  and  sale.    In  the  former 
circumstances  an  obligation  existed  to  pay 
the  debt  in  money,  in  coin ;  in  the  lattet  the 
vendor  was  simply  required  to  transfer  the 
notei  the   note  of  a  live  and  not  of  a  defunct 
copartnership.    In  this -respect  the  cases  dif- 
fer, and  this  element  of  strength  is  wanting 
in  the  defendant's  argument.    And  yet  upon 


an  analysis  of  the  reason  upon  which  th 
decisions  are  based,  viz.,  mutual  mistake,  it  is 
not  easy  to  disco ver.anj  difference  in  prin- 
ciple.. The  plaintifb  supposed  that  they  were 
selling  solvent  paper ;  the  defendant  supposed 
that  it  was  purchasing  such  paper^  and  Pay- 
ment was  made  on  this  supposition.    Both 
parties  were  mistaken.    While  the  note  was 
not  yet  in  the  possession  of  the  plaintifb  and 
owned  by  them  it  became  worthless,  or  greatly 
impaired  in  yalue.  .  Both  parties  being  hon- 
estly in  error,  why,  upon  principle,  should 
not  the  defendant  have  the  same  right  to  re- 
scind that  the  plaintifb  would  have,  had  the 
note  been  paid  for  the  day  following  in  the 
bills  of  an  insolvent  bank?    But  in  some  of 
the  authorities  cited — the  last  three  for  in- 
stance— the  distinction   referred  to  does  not 
exist,  and  the  facts  closely  approximate  those 
existing  here.    The  plaintiffs  contend  further 
that  the  levying  of  the  attachment  did  not 
in  contemplation  of  the  law  amount  to  a  fail- 
ure on  the  part  of  the  makers  of  the  note,  nei- 
ther   was  it   evidence  of  insolvency.    It  is 
thought   that  this  position,  is  not  tenable. 
The  attachment  waA  granted  in  a  suit  ex  eomr 
traetu  upon  a  debt  then  due,  on  the  ground 
that  Levi  A  Co.  were  disposing  of  their  prop- 
erty with  intent  to  defraud  their  creditors. 
The  sheriff  took  possession  of  their  establish- 
ment seized  their  entire  stock,  and  turned 
them  into  the  street.    Four  days  afterwards 
their  notes  went  to  protest,  and  there  is  no 
evidence  that  they  resumed  business  there- 
after.   If  the  firm  'was  not  legally  extinct  it 
certainly  was  stricken  with  a  commercial  par- 
alysis.   It  was  unable  to  meet  its  obligations 
as  they  fell  due ;  it  suffered  the  property  to 
be  taken  on  a  charffe  of  fraud  which  was  not 
denied,  and  it  was  legally  if  not  actuAllv  in- 
solvent.    WM  y.  Sachs,  15  N.  B,  R.  168 :  In 
re  Hauck  17  lb.  158 ;  Harrison  y.  McLaren  10  lb. 
247;  In  re  Ryan,  2  Sawyer  411.    The  case  of 
Otis  V.  (Mum,  92  U.  S.  447,  relied  on  by  the 
plaintiffs  can  hardly  be  regarded  as  controll- 
ing.   There  was  in  that  case  no  mistake  of 
fact.    If  a  mistake  existed  it  was  one  of  law. 
After  the  purchase  of  the  bonds  the  courts  de- 
cided that  the  law  did  not  authorise  their  is- 
sue.   There  was  no  guaranty^  express  or  im- 
plied, that  the  law  was  constitutional.    The 
plaintiff  knew  the  fact  and  chose  to  take  the 
risk  of  the  bonds  being  subsequently  declared 
inyalid.    In  precisely  the  same  manner  the 
defendant  here  took  the  risk  of  all  subsequent 
infirmities.    The  questions  in  this  action  are 
by  no  means  free  from  perplexities  and  doubt. 
Tne  weight  of  authority,  nowever,  seems  to 
uphold  tne  positions  taken  by  the  defendant. 
It  follows  that  judgment  should  be  entered 
awarding  the  money  in  court  to  the  defendant. 
Ordered  accordingly. 
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Wke  6hi@  Liaw  Jeupnal. 

Columbus,  0.,  July  28,  188S. 

Vol,  38  0.  S.  R.  is  now  ready  for  distribu- 
tion and  will  be  sent  to  fill  orders  as  rapidly 
as  possible.  The  reunion  has  rendered  it  im- 
possible to  have  this  attended  to  this  week. 
Those  who  have  orders  with  us  will  please 
exercise  a  little  patience,  and  we  will  arrange 
matters  to  their  complete  satisfaction. 


♦  ♦♦ 


XAU0I0V8  DEFAXAnOV   OF  CHASACTES  BT  AV 

ATTOEinST. 

A  somewhat  novel  question,  at  least  to  the 
courts  of  Ohio,  has  been  raised  by  the  filing 
of  a  petition  in  the  common  pleas  of  this 
county  (Franklin)  recently. 

The  facts  as  alleged  in  the  petition  are  that 
the  plaintiff,  B,  being  an  attorney  at  law,  col- 
lected for  his  client,  S,  a  large  sum  of  money  in 
another  state  and  duly  paid  the  same  to  her  or 
to  others  upon  her  order,  taking  proper 
vouchers  and  receipts  therefor;  that,  the  attor- 
ney and  client  having  a  disagreement  subse- 
quently, she  was  induced  by  another  attorney, 
H,  to  file,  through  him,  a  petition  in  the  courts 
charging  B  with  having  converted  themoney 
collected  to  his  own  use  ;  that  H,  well  know- 
ing these  facts,  and  having  been  frequently 
invited  by  B  to  examine  his  receipts  and 
vouchers,  yet,  with  malice,  designing  to  in- 
jure B,  in  revenge  for  a  fancied  petty  griev- 
ance, prepared  an  elaborate  petition,  in  a 
civil  casiB  filled  with  impertinent  and  libel- 
ous matter,  charging  B  with  a  multitude  of 
crimes  and  misdemeanors,  or  with  acts  which, 
jf  committed  by  B,  would  have  been  false 
pretence  and  embezzlement,  and  injecting 
into  the  petitiod  a  variety  of  charges  in  no 
way  germane  to  the  issues  attempted  to  be 
raised  by  the  petition  ;  that  H  knew  all  his 
charges  were  false  and  that  his  intention  was 
solely  to  libel  B,  from  behind  the  fancied  pto- 
tection  of  his  position  as  attorney  for  S.  The 
action  commenced  by  B  against  H  was  to* 
hold  him  civilly  liable  in  damages  for  the 
malicious  libel.  Whether  he  is  not  so  liable, 
and  also  subject  to  a  criminal  action,  are 
questions  of  more  than  ordinary  gravity. 

The  authorities  -are  not  full  or  clear  upon 


these  questions.  There  are,  however,  no  au- 
thorities which  give  immunity  to  an  attor- 
ney under  such  circumstances;  and  the  in- 
ference is  inevitable  that  attorneys  of  com- 
mon honor  or  prudence  rarely,  if  ever,  de- 
scend to  so  low  a  depth  even  in  pursuit  of 
personal  revenge. 

A  versatile  and  unscrupulous  attorney, 
aided  by  a  complaisant  client,  who  suspects 
no  sinister  design  on  his  part,  and  who  but 
imperfectly  understands  the  force  or  effect  of 
the  forms  of  words- used  in  legal  pleading,  if 
protected  by  the  law,  and  allowed  full  liberty 
to  traduce  the  world  at  will,  would  be,  in  so- 
ciety, a  moral  pestilence,  against  whose 
deadly  malevolence  none  could  hope  to  find 
refuge.  Fortunately,  in  the  honorable  pro- 
fession of  the  law,  there  are  few  so  debased, 
so  lost  to  all  feeling  and  sentiment  of  honest 
justice,  or  who  could  so  willingly  and  willfuly 
attack  an  innocent  man,  where  the  fact  of 
ifinocence  is  fully  known,  or  if  not  fully 
^nown  could  be  established  in  a  mo- 
ment's time  by  a  simple  opening  of  the 
eyes.  When  in  addition  to  the  prepara- 
tion and  filing  of  a  libelous  petition  an  at- 
torney goes  about  the  streets  with  smirking 
satisfaction  detailing  the  slanders  he  has  so 
published,  and  procuring  greater  publicity 
for  his  venomous  falsehoods  by  giving 
'*  points  "  to  newspaper  reporters  under  the 
delusion  that  he  has  perfect  immunity  be- 
cause he  is  an  attorney,  his  degrading  lack  of 
shame  must  bring  blushes  to  the  ckeek  of 
those  who  being  in  and  of  the  profession  es- 
teem the  good  name  and  honorable  conduct 
of  its  members. 

We  have  collected  a  few  of  the  authorities 
which  bear  on  this  point,  from  which  it  appears 
that  where  there  is  a  simple  demand  for  money, 
and  neither  the  person  nor  the  property  of  the 
defendant  are  disturbed,  there  is  no  liability 
on  part  of  plaintiff  or  his  attorney  because  of 
a  mistake  in  legal  rights,  Cade  v.  Yocxim,  8  La. 
Ann.  477.  And  no  action  will  lie  for  merely 
commencing  a  civil  action,  although  it  be  done 
without  sufficient  cause,  Wo(>dmamsie  v.  Loqm, 
8  N.  J.  L.  (1  Pen.)  93 ;  Paribw- V. ITmtnA^, /d.  166; 
nor  will  an  action  lie  for  irregularly  suing  out 
an  attachment  against  plaintiff  or  his  at- 
torney, but   one    will  lie  for  suing  it  out 
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maliciously,  WUliama  v.  Hunter^  3  Hawks  (N. 
C.)  545.  But  it  will  net  be  inferred  that  a 
writ  was  maliciously  sued  out  because  the 
plaintiff  fails  to  recover  in  the  suit,  Ray  v. 
Law,  Pet.  C.  Ct.  207. 

The  malicious  prosecution  of  a  civil  suit  is 
a  good  cause  of  action,  Brush  v.  Burty  3  N.  J. 
L.  (2  Pen)  979 ;  and  where  the  attorney  does 
not  act  in  good  faith,  as  showier  below,  he,  as 
w4ll  as  his  client,  is  liable  for  all  damages 
sustained  by  the  injured  party. 

Where  an  attorney  or  agent  commences  a 
suit  in  the  name  of  another,  having  implied 
or  express  authority  to  do  so,  and  attaches 
defendant's  property  with  a  malicious  intent 
to  vex  and  harass  him,  or  to  injured  his  busi- 
ness credit,  he  is  liable  although  such  suit  is 
not  groundless,  Pierce  v.  Thomp9onj  6  Pick.  193. 

It  has  been  held  in  Massachusetts  that  no 
action  lies  against  an  attorney  for  bringing  a 
civil  suit,  unless  he  commenced  it  without 
authority,  or  there  was  a  conspiracy  be- 
tween the  plaintiff  and  his  attorney,.to 
bring  a  groundless  suit,  the  attorney  knowing 
it  to  be  groundless  and  commenced  without 
any  intention  or  expectation  of  maintaining 
it,  Bichndl  v.  Dorian,  16  Pick.  478;  but  the 
current  of  authority  in  this  country,  as  well 
as  equity  and  justice,  are  against  this  position. 

It  may  be  said  to  be  well  settled,  that 
an  attorney  who  maliciously  and  illegally 
sues  out  process  is  liable  thereor,  Warfidd 
V.  Campbell,  35  Ala.  349.  Also  one  who 
deliberately  issues  or  enforces  an  irregu- 
lar or  void  writ,  is  liable  to  the  party 
injured  thereby ;  and  fraud  or  deceit  in  issu- 
ing such  process  also  makes  him  liable,  OHh 
eon  V.  Mudfard,  1  Roll.  R.  408;  Barker  v.  Bror 
ham,  3  Wiles,  368;  2  W.  Black  866;  OofrdingUm 
V,  IMyyd,  8  Ad.  A  E.  449;  B.  C.  3  Nev.  &  P. 
442;  1  W.  W.AH.  538. 

The  courts  in  this  country  have  held  that 
where  an  attorney  knows  that  his  client  is 
acting  maliciously  in  bringing  a  suit,  he  be- 
comes the  instrument  of  such  malice  and  is 
liable,  Bumap  v.  Mareh,  13  111.  535 ;  Hazdrigg 
v.  BrerUun,  2  Duvall  525  [  that  one  who  ille- 
gally and  wrongfully  sues  out  process  is  liable 
to  the  party  wrongfully  sued,  WarfiM  v.  Camp- 
beU,  35  Ala.  349;  Greene  v.  Elgie,  5  Ad.  &  E. 
114;  and  that  when  from  midicious  motives 


he  procures  an  unauthorized  writ,  he  is  liable 
with  his  client,  Wood  v.  Weir,  5  B.  Mod.  544. 

If  an  attorney  who  commenced  a  suit  al- 
leged to  be  malicious,  knew  that  there  was  no 
cause  of  action,  dishonestly  and  for  some  sin- 
ister view,  for  some  purpose  of  his  own,  which 
the  law  considers  malicious,  he  is  liable,  Air- 
nap  V.  Marsh,  13  III.  535;  and  it  is  not 
necessary  to  allege  in  the  complaint,  or 
show  on  the  trial,  a  conspiracy  between  the 
attorney  and  his  client,  Weeks  on  Attys.  240. 

Where  there  have  been  mutual  dealings 
and  one  party  has  not  an  opportunity  to 
know  both  sides  of  the  account,  he  may,  to 
effect  an  adjustment,  sue  on  the  debit  side 
without  regard  to  the  credits ;  but  it  is  other- 
wise where  the  books  and  accounts  «re  open 
to  his  inspection,  Pierce  v.  Thompmnij  6  Pick. 
193.  And  an  attorney  who  fails  and  neglects 
to  examine  the  books  and  accounts  so  open  to 
his  inspection  is  responsible  for  all  injury. 
He  can  not  shut  his  eyes  and  shield  himself 
behind  his  own  ignorance  or  that  of  his  client 
Under  such  circumstances  crasaa  ignorantia  is 
evidence  of  malice  on  his  part,  Brooks  v.  War^ 
wick,  2  Btarkie's  Case  389 ;  Wood  v.  Weir,  5  B. 
Mon.  544. 

It  has  been  held  in  Ohio  that  an  action 
will  lie  for  falsely  and  maliciously  suing  out 
a  writ  of  attachment  against  the  plaintifi| 
although  he  was  indebted  to  the  defendant, 
TonUins^  v.  Warner,  9  Ohio  R.  103 ;  and  that 
it  is  not  necessary  to  aver  or  prove  the  ter- 
mination of  the  suit  in  which  the  attachment 
was  made,  unless  the  question  bf  probable 
cause  is  involved  in  the  trial  and  judgment, 
fbrtman  v.  RatUer,  8  0.  S.  548. 

Some  cases  go  so  £Ekr  as  to  hold  that  the 
officer  of  the  law  is  liable.  Thus  it  was  held 
in  the  case  of  Burley  v.  Betkumy  5  Tannton 
580,  that  a  justice  was  liable  for  a  malicious 
conviction.  Wood  v.  Webr,  5  B.  Mon.  544-6L 
But  a  contrary  doctrine  is  the  prevailing  one 
in.this  country.  It  has  been  held  that  where 
a  public  officer,  in  the  performance  of  an  act 
judicial  in  its  nature,  errs  either  in  law  or  in 
fact,  he  is  not  liable  in  damages,  HM  v.  Selikk, 
21  Barb.  207;  Evans  v.  Fhsler,  1  N.  H.374; 
9  Bay.  69;  1  Root  311;  5  Johna  282;  9  A. 
395;  11  lb.  150;  2  Comst.  113;  8  Wend 
468 ;  47  Me.  462 ;  18  Md.  479.  Not  even  when 
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such  officer  acts  maliciously,  3  B.  &S.  576; 
Weaner  v.  Devendorf,  Den.  120;  Bradley  v. 
FMer,  13  Wall  335 ;  Downer  v.  Lent,  6  Cal.  94 ; 
ScoU  y.  StanfiM,  L.  R.  3  Exch.  220 ;  Turper  v. 
Booth,  Cal.  Sup.  Ct.,  Sept.  80, 1880 ;  Jones  v. 
Brown,  54  la.  47 ;  Yates  v.  Laneing,  5  Johns. 
28S;  Busteed  v.  Pareona,  45  Ala.  393 ;  Large  ▼. 
Benedict,  73  N.  Y.  12;  PraU  v.  Gardnvr,  2  Cush. 
68;  Saim  v.  Sfmpaon,  50  Tex.  495 ;  24  Alb.  L. 
J.  503.  Yet  if  prompted  by  corrupt  motives 
he  is  liable,  Stewart  v.  SotUhard,  17  Ohio  402 ; 
Ravneey  v.  Rilep,  13  Ohio  157;  Herman  v.  Tap- 
pender,  1  East's  Rep.  555. 

But  an  attorney  can  not  se6rete  himself 
behind  the  panoply  of  a  public  officer,  because 
he  is  not  such  in  any  sense  of  the  word, 
Wylie  V.  Farley,  33Gratt.;  S.  C.  11  Rep.  248, 
and  not  entitled  to  any  immunity  whatever. 


THX  BISX8  OF  BMPLOTMXHT. 

The  duties  of  masters  towards  tHeir  ser- 
vants, and  the  responsibilities  growing  out  of 
the  relations  have  been  fully  considered  in 
recent  cases  before  the  Supreme  Court  of  the 
United  States  and  the  Supreme  Court  of  Mis- 
souri (flbugfA  v.  RaUroad  Co.,  100  U.  S.  213; 
Gibson  v.  The  Pacific  Ry.  Co.,  46  Mo.  168).  The 
latter  one  has  been  treated  as  a  leading  case 
by  Mr.  Thompson  (Thompson  on  Negligence, 
vol.  2^  p.  944).  And  the  recent  one  by  the 
Ohio  Supreme  Court  Commission  in  the  case 
of  UnMn  Manfg  Co.  v.  Morrissey  (8  Ohio  Law 
Journal  780),  may  be  regarded  as  an  import- 
ant one  in  the  question  it  has  to  do  with, 
to-wit :  the  liability  of  the  master  to  his  ser- 
vants for  injuries  caused  by  the  use  of  ma- 
chinery known  to  be  defective,  both  by  the 
master  and  his  servant.  Indeed,  the  princi- 
ples of  law  governing  the  liability  of  princi- 
pals or  masters  to  their  employes  or  servants 
for  injuries  received  by  the  latter  while  in 
the  discharge  of  the  duties  assigned  them, 
have  been  said  to  be  reasonably  well  settled 
{DouJmg  v.  Oirard  B.  Alien  Co.,  18  Rep. 
693). 

There  are  dangers  of  a  more  or  less  serious 
character  connected  with  all  employments, 
however  innocent  their  nature.  These  are  such 
as  one  would  reasonably  expect  to  find  con- 
nected with  the  employment,  and  such  as  arise 
from  extrinsic  causes  or  connected  circum- 


stances and  are  not  usually  expected  or  found 
connected  with  the  employment.  Hence  we 
may  divide  the  risks  or  dangers  connected 
with  all  employments,  of  whatever  kind  or 
nature,. into  two  general  classes,  to-wit:  (1) 
ordinary  risks,  and  (2)  extraordinary  risks. 
Let  us  consider  these  in  their  order. 

1.  Ordinary  Risks.  It  may  be  said  to  be 
a  well  settled  principle  of  law  that  any 
one  who  enters  the  service  of  another, 
takes  upon  himself  the  ordinary  risks  of 
such  employment  (Smith  v.  jRy.  Co.,  69  Mo. 
38;  Porter  v.  Ry.  Co.,  70  Id.  66;  Coombs 
V.  Cordage  Co.,  102  Mass.  572 ;  Perry  v.  Marsh, 
26^  Ala.  659;  Gibson  v.  Erie  Ry.  Co.,  63  N.  Y. 
449;  Gibson  v.  Pd^nfic  Coaa  Ry.  Co.,  46 Mo.  163; 
Wonder  v.  Baltimore,  etc.,  Ry.  Co.,  32  Md.  411 ; 
Strahlendorf  v.  Rosenthal,  30  Wis.  674),  as  well 
as  all  those  growing  out  of  patent  or  known 
defects  (DeForest  v.  JeweU,  23  Hun.  ^90). 

In  Blake  v.  Ry.  Co.  (10  Rep.  426)  the  Su- 
preme Court  of  Maine  held  that  the  servant 
undertakes  all  the  risks  of  the  employment, 
including  those  risks  growing  out  of  the  neg- 
ligence of  his  fellow  servants ;  and  there  are 
a  number  of  other  cases  which  hold  the  same 
doctrine  {Beatden  v.  Portland  Co.,  48  Me.  295 ; 
Lawler  v.  Androscroggin  Ry.  Co.,  62  Id.  467; 
Warner  v.  Erie  Ry.  .Co.,  39  N.  Y.  469;  Zeiglery. 
Day,  123  Mass.  152),  when  such  negligent  ser- 
vant is  not  his  superior  in  o£Sce  (KieUy  v. 
Belcher,  etc..  Mining  Co.,  2  Sawyer,  437 ;  Georgia 
Ry.  Co.  V.  Rhodes,  56  Oa.  645 ;  Wood  v.  New 
Bedford  Coal  Co.,  121  Mass.  252 ;  Hardy  v.  Caro- 
lina, etc.,  Ry.  Co.,  76  N.  C.  6). 

And  there  are  some  cases  which  go  even 
further  than  this,  and  hold  that  the  servants 
assume  all  the  risks  growing  out  of  the  negli- 
gence of  their  fellow  servants  even  when  in 
positions  of  greater  responsibility  and  author- 
ity, or  in  a  different  line  of  employment,  so 
long  as  both  are  in  the  same  general  business 
of  the  master,  and  the  negligence  of  the  one 
may  contribute  to  the  dangers  of  the  other 
iQuincy  Manfg  Co.  v.  JCto,  42  Mich.  94). 
This,  however,  is  one  of  the  unsettled  quee- 
tions  connected  with  the  relations  and  respon- 
sibilities of  masters  to  their  servants  that  is 
not  settled ;  but  the  weight  of  authority,  the 
current  of  decisions,  and  the  dictates  of  reason 
Qeem  to  point  to  the  establishment  of  the  doo- 
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trine  that  the  master  is  liable  for  the  negli- 
gence of  a  superior  servant,  where  such  supe- 
rior servant  is  in  charge  and  his  negligence 
causes  the  injury.  But  on  this  head  we  will 
treat  more  fully  at  another  time. 

Nothing,  however,  is  better  settled  than 
that  the  servant  assumes  all  risk  growing  out 
of  the  want  of  skill  on  the  part  of  a  fellow 
servant,  when  the  master  has  not  b<>en  at  fault 
in  the  first  instance  in  the  selection  of  such 
incompetent  or  unskillful  servant  (Chicagu^ 
etc.,  Ry,  Co,  v.  Froegck,  68  111.  546 ;  S.  C.  18  Am. 
Rep.  578).  And  it  is  equally  well  settled 
that  the  servant  doe«»  not  engage  against  the 
n«'jrliginci»  or  malffasiince  of  the  master  him- 
self, and  that  thn  ma.strr  is  bound  to  uj*e  due 
and  Tf^asonable  diligence  to  protect  his  ser- 
vants froril  injury  (SteUe  v.  Mahler,  12  Rep. 
783).  And  should  h«*  lead  an  innxperienced 
servant  into  a  dangerous  place  or  put  him  in 
a  dangerouH  position,  and  where  an  experi- 
enced servant  would  be  in  no  peril,  and  such 
servant  be  thereby  injured,  the  master  is  re- 
sponsible for  all  injuries  sustained.  In  the 
cas^i  of  Parkhurst  v.  Johnson,  recentlv  decided 
by  thr^  Supreme  Court  of  Michigan  (16  Rep. 
19),  this  doctrine  is  laid  down  by  Judge 
Cooley,  who  cites  a  number  of  authorities  to 
su^'t.iin  the  position  (dooms  v.  N.  B.  C,  Cb.,  102 
Mass.  585 ;  Smith  v.  Oxford  Iron  Co.,  42  N.  J. 
535 ;  Barker  v.  Ry.  Co.,  95  Pa.  St.  211 ;  Swoboda 
V.  Ward,  40  Mich.  420).  A  master  does  not 
impliedly  guarantee  the  safety  of  his  servant 
{Sykes  V.  Packer,  14  Rep.  92).  He  has  dis- 
charged his  full  complement  of  duty  when  he 
provides  for  his  servants  to  the  best  of  his 
judgment  (Addison  on  Torts,  564). 

2.  Extraordinary  Risks.  It  is  a  well  settled 
principle  of  law  that  a  servant  does 
not  Assume  any  unknown  or  unusual  risks, 
and  that  the  master  is  bound  to  inform 
him  of  such  facts  as  are  within  the  mas- 
ter's knowledge  affecting  the  servant's 
safety  in  the  service  to  be  performed,  when 
the  servant  about  to  be  employed  is  ignorant 
of  such  facts  (McOowan  v.  La  Plata  M.  <JEr  S.  Co. 
[U.  S.  C.  C— Col.  Jan.  '82],  13  Rep.  294; 
Baxter  v.  Roberta,  44  Cal.  187;  Strahlendorf  v. 
Rosenthal,  30  Wis.  675). 

The  master  must  make  known  all  concealed 
dan,  ^.      P^irling  v.  Oirard  B.  Allen  Co.,  13  Rep. 


693),  particularly  when  the  service  itself  is 
free  from  danger  and  the  peril  grows  out  of 
extrinsic  causes  or  circumstances  not  discem- 
able  by  the  use  of  ordinary  precaution  and 
prudence  {Perry  v.  Marsh,  25  Ala.  659 ;  S^- 
man  v.  Fisher  Irm  Co.,  56  Barb.  151). 

The  Supreme  Court  of  Pennsylvania,  in  the 
case  of  Baird  v.  PMit  (2  S.  L.  Rev.  [Nashville] 
115),  where  the  plaintiff  was  employed  as  a 
draughtsman  in  the  machine  shop  of  the  de- 
fendant, and  was  injured  one  evening  as  he 
was  going  home  by  falling  over  a  pile  of  rub- 
bish which  had  been  thrown  from  the  cellar 
of  the  shop  by  a  fellow  workman  and  negli- 
gently allowed  to  remain  upon  the  sidewalk 
of  the  public  street  a  few  feet  from  the  steps 
of  the  building;  heUL,  that  the  negligence 
which  caused  the  injury  was  not  one  €i  the 
risks  the  plaintiff  ass^umed  on  entering  the 
defendant's  service.  The  court  go  a  step 
further  in  this  case  and  hold  that  at  the  time* 
the  plaintiff  had  completed  his  day's  work, 
left  the  shop,  and  was  no  longer  (for  that  day) 
the  servant  of  the  defendant  at  the  time  the 
injury  occurred,  but  a  traveller  on  the  strpei. 
This  is  similar  in  principle  to  the  case  where 
a  man  was  employed  by  a  railroad  company 
to  shovel  gravel  for  them,  a  part  of  the  con- 
sideration or  wages  paid  him  being  transpor- 
tation to  and  from  the  pit  free  fn»m  charge, 
and  while  he  was  b^'ing  so  transported  he  was 
injured  by  the  n^ligence  of  the  engineer. 
In  this  case  the  company  were  held  to  be  lia- 
ble for  the  damages  thus  sustained  {SmUih  ▼. 
New  York,  etc.,  Ry.  Co.,  6  Duer  225). 

As  a  general  rule  a  servant  can  not  main- 
tain an  action  against  his  master  for  injuries 
sustained  during  the  course  of  his  employ- 
ment (Johnson  V.  Bruner,  6  Phila.  554),  for  the 
very  cogent  reason  that,  as  the  court  saj  in 
the  case  of  Ounther  v.  GraniteviUe  Manufaetstr- 
ing  Co.  (15  N.  C),  '*  an  employe  enters  the 
services  of  another  upon  contract;  it  is  a 
voluntary  service;  he  knows  when  he  en- 
gages that  he  is  to  be  surrounded  by  fellow 
servants;  he  knows,  too,  that  this  will  expose 
him  to  risks  other  than  such  as  his  own  con> 
duct  may  create ;  he  is.  aware  that  the  ma- 
chinery ifl  complex,  and  to  some  extent  dan- 
gerous, and  he  is  presumed  to  contract  with 
full  knowledge  of  all  the  risks  incident  to 
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these  things,  and  therefore  to  assume  them." 
Yet  these  facts  do  not  relieve  the  master 
from  the  exercise  of  ordinary  care  for  the  per- 
sonal safety  of  each  and  all  of  his  servants ; 
and  the  degree  of  care  he  is  thus  required  to 
exercise  must  in  all  cases  be  proportionate  to 
the  hazard  of  the  services  {Chicago,  etc.^  Ry,  Oo, 
V.  Ihnahue,  75  111.  136). 

The  master,  of  course,  is  never  justified  in 
knowingly  or  negligently  exposing  the  ser- 
vant to  any  unknown  or  extraordinary  or  un- 
reasonable peril  in  the  course  of  his  employ- 
ment, and  against  which  the  servant,  from 
want  of  knowledge,  skill,  or  physical  ability, 
could  not,  by  the  use  of  ordinary  care  and 
prudence  and  forethought,  under  the  circum- 
stances of  the  case,  guard  himself  (State  v. 
MaUter,  12  Rep.  783;  Wonder^s  case,  32  Md.  11 ; 
HMraOuy'B  case,  46  Id.  280;  Hutchins  v.  Ry,  Co,, 
6  Exch.  343 ;  Wigmore  v.  Jay,  lb.  354 ;  Roberta 
V.  Smith,  2  H.  A  N.  213;  WiUiama  v.  CUmgh,  3 
Id.  258,  H(mgh  v.  Ry.  Co.,  100  U.  8.  213). 

In  Baxter  v.  Roberts  (44  Cal.  187),  where  a 
man  employed  a  carpenter  to  build  a  house 
on  a  lot  without  informing  him  that  the  title 
to  the  lot  was  in  dispute,  and  that  the  attempt 
to  put  up  such  house  would  probably  be  re- 
sisted with  force,  and  the  carpenter  was  unex- 
pectedly attacked  and  seriously  injured,  in 
a  suit  for  damages  for  such  injuries,  the  court 
held  the  plaintiff  liable.  In  Slrahlendorf  v. 
Boeenthal  (30  Wis.  675),  a  miner  had  t^n  em- 
ployed to  sink  a  shaft  deeper.  The  shaft  had 
a  crack  or  opening' in  the  side,  and  by  reason 
thereof  the  sinking  of  the  shaft  deeper  was 
made  hazardous.  The  servant  was  not  in- 
formed of  the  existence  of  such  ciack  or  open- 
ing, and  was  subsequently  seriously  injured 
by  caving  of  the  shaft.  The  court  held  the 
employer  liable  in  damages  for  the  injuries. 

While  it  is  the  duty  of  the  master  to  in- 
struct his  servants  respecting  unusual  or  un- 
seen dangers,  he  is  not  required  to  give  par- 
ticular instructions  to  guard  them  against 
such  dangers,  which,  though  more  than 
usually  hazardous,  yet  are  evidently  obvious 
(Cb^eeBo  V.  Jucbon,  10  Rep.  786;  2  Hun.  489; 
64  N.  Y.  686;  60  Id.  326;  113  Mass.  396; 
Sherman  A  Redfield  on  Neg.  Sees.  49-50). 

A  servant  is  not  bound  to  risk  his  safety  in 
the  service  of  his  master,  and  may,  if  he 


thinks  best,  decline  the  service  in  which  he 
reasonably  apprehends  danger  to  himself 
(Green  &  Coats  St.  Ry.  Oo.  v.  Brewer,  11  Rep. 
752;  Hay  den  v.  Manufacturing  Co.,  29  Ct.  548; 
Ry,.  Co.  V,  Barber,  5  Ohio  St.  541 ;  Wharton  on 
Neg..  Sec.  217). 

In' Green  &  Coals  St.  Ry.  Co.  v.  Brewer,  supra, 
it  was  held  that  where  a  servant  enters  upon 
a  dangerous  employment  with  full  knowledge 
of  the  risks,  he  takes  upon  himself  only 
those  risks  which  are  incident  to  the  employ- 
ment; yet  if  he  discovers  that  there  are  other 
extraordinary  dangers  involved  in  such  em- 
ployment which  he  had  not  anticipated  and 
had  no  reason  to  expect,  and  still  remains  in 
the  same  employment,  without  promise  on 
part  of  the  master  that  the  dangers  shall  be 
lessened,  he  is  presumed  to  assume  the  in- 
creased risks  of  injury  arising  from  such  ad- 
ditional dangers  (Harkin  v.  Ry.  Co.,  65  Barb. 
129;  Prazier  v.  %  Co.,  2  Wis.  104). 

It  was  held  by  the  Supreme  Court  of  Iowa 
in  the  case  of  Mooney  v.  Ixnoer  Vein  Coal  Co. 
(11  Rep.  807),  that  where  a  miner  knew,  or 
by  the  exercise  of  ordinary  care  might  have 
known  of  the  unsafe  condition  of  the  roof  of 
the.  mine,  but  continued  to  work  in  the  dan- 
gerous place  without  protest  or  complaint  and 
also  without  being  induced  by  the  master  to 
believe  that  a  change  would  be  made  in  the 
condition  of  the  roof,  such  servant  assumed 
the  risk  caused  by  such  unsafe  condition  of 
the  roof,  and  could  not  recover  for  injuries 
(see  also  40  la.  341 ;  39  Id.  615 ;  32  Id.  357 ; 
29  Id.  14 ;  and  Sherman  &  Redfield  on  Neg.. 
Sec.  99). 

A  master  is  bound  to  notify  his  servants,  if, 
from  extraneous  causes,  the  employment  is 
hazardous  or  dangerous  to  a  degree  beyond 
what  it  fairly  imports,  or  is  understood  to  be 
by  the  servants  (BaaOer  v.  Roberts,  44  Cal.  178; 
Perry  v.  Marsh,  26  Ala.  659).  The  master  is 
liable  to  his  servants  for  all  injuries  arising 
from  extra  hazards  caused  by  those  defects  in 
machinery  provided,  which  it  was  the  mas- 
ter's duty  to  have  searched  out  and  remedied 
(Clarh  V.  Holmes,  7  H.  &  N.  937).  And  where 
the  master  increases  the  peril  .of  the  employ- 
ment he  is  liable  for  all  damages  sustained  by 
reason  thereof  (^Lalor  v.  Chicago,  etc.,  Ry.  Cb^,  62 
111.  401). 
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A  Ma/nuai  of  Medical  Jurisprudence;  Instruct- 
ing how  to  conduct  inquests  and  poet  mor- 
temSy  and  how  to  give  official  and  expert 
testimony  before  courts  of  law  in  cases  of 
homicide.  By  C.  H.  Von  Klein,  A.  M.,  M. 
D.    Hamilton,  Ohio. 

We  have  received  this  little  manual  of  Dr 
Von  Klein,  and  on  examination  find  it  very 
compact  and  suggestive.  It  is  modeled  after 
a  book  by  a  learned  Geneva  professor,  entitled, 
''Joh.  Fred.  Faselii  Elementa  Medicinial 
Forensis,'*  and  is  an  epitome  of  the  knowl- 
edge on  the  subject  of  medical  jurisprudence. 
The  work  is  well  classified,  is  refreshing  to 
read,  and  will  no  doubt  be  of  practical  utility. 


Reported  Gageg. 


WALKSB  ▼.  OITT  Q7  flPBnrePIILD. 

Liability  of  Citt  for  Defbot  in  Sidewaue. 

{Clark  OotaUy  Oburt  of  Obmmon  Fleaa,    June,  1883.) 

An  excavation  In  a  sidewalk  in  a  populons  city,  of 
such  dimensions  and  in  such  a  part  of  it  as  that  foot 
passengers  fall  into  it,  they  may  suffer  great  harm, 
foft  at  night  without  guard,  protection  or  light  is  a 
nuisance. 

An  agreement  which  is  enforceable  by  an  action  at 
law,  requires  for  its  creation  at  least  two  parties. 

The  plaintiff  should  be  satisfied  for  all  actual  dam- 
ages he  has  sustained  by  reason  of  his  injuries,  in 
the  loss  of  business,  his  healtli,  his  time,  and  the 
amount  of  his  expenditures  necessarily  incurred  in 
consequence  of  such  inluries. 

Oi^iMioN  OF  Arbitrators. 

This  action  was  begun  in  the  Court  of  Com- 
mon Pleas  of  Clark  County  and  by  agreement 
of  the  parties  was  submitted  to  the  arbitra- 
tion of  the  undersigned.  We  have  this  day 
filed  our  award.  In  view  of  the  nature  of  the 
case  we  think  that  all  persons  interested 
should  be  informed  as  to  the  grounds  upon 
which  our  decision  is  founded. 

The  question  submitted  for  our  determina- 
tion arises  on  the  plaintifif^s  petition  and  de- 
fendant's answer  and  the  reply  thereto. 

In  his  petition,  the  plaintin  alleges  in  sub- 
stance that  the  defendant  is  a  city  of  the  sec- 
ond class  and  as  such  h^is  control  of  the  streets 
and  sidewalks  within  its  limits  and  is  charged 
with  the  duty  of  keeping  t^e  same  open  and 
in  repair  and  free  from  nuisance ;  that  on 
Limestone  Street,  in  said  city,  a  great  many 
people  daily  pass ;  that  in  the  year  1879,  when 
John  W.  Bookwalter  was  the  owner  of  a  lot 
abutting  on  the  south  side  of  High  and  the 
west  side  of  Limestone  street,  and  in  Septem- 
ber of  that  year  an  excavation,  six  feet  deep, 
five  feet  wiae  and  fifteen  feet  long,  was  made 
on  and  across  the  sidewalk  on  Limestone 
Street,  in  front  of  said  lot ;  that  such  pit  was 


a  defect  and  a  nuisanc^i  endangering  the 
lives  and  safety  of  persons  passing  along  and 
upon  said  pavement;  that  the  defendant, 
with  the  knowledge  of  said  defect  and  nui- 
sance allowed  the  same  to  remain  wholly  un- 
guarded and  uncovered,  and  omitted  to  fioir- 
nish  any  signals  to  warn  travelers  and  pass- 
ers-by of  such  dangerous  condition  of  said 
sidewalk  from  September  until  the  nineteenth 
of  December ;  that  about  seven  o'clock  of  the 
night  of  that  dav  the  plaintiff,  in  passing 
alone  said  sidewalk,  without  fault  on  bis  part, 
and  oeing  ignorant  of  said  defect  and  pit,  fell 
into  the  same,  whereby  his  left  foot  and  ankle 
werd  broken  and  bruised,  his  left  side  and  hip 
were  injured,  three  fingers  of  his  left  hand 
were  broken,  his  right  arm  crushed,  and  per- 
manent internal  injuries  inflicted ;  that  such 
hurt  caused  him  great  suffering,  compelled 
him  to  incur  laree  expense  for  medical  aid 
and  nursing,  and  disaoled  him  of  the  use  of 
his  right  hand  in  writing  and  from  practicing 
the  law.  in  which  he  was  engaged,  and  from 
which  ne  derived  an  income  of  about  $3,000 
yearly.  He  further  alleges  that  his  claim  for 
damages  on  account  of  the  injuries  was  duly 
filed  on  the day  of  May,  1880,  with    the 


clerk  of  ihe  city,  and  that  the  city  council 
fused  to  settle  the  same.    He  piays  for  $25,- 
000  damages. 

The  city,  in  its  answer,  set  up  three  de- 
fenses :  The  first  defense  is,  in  effect,  a  denial 
of  the  material  allegation  of  the  petition. 

For  a  second  defense,  it  is  alleged  that  the 
plaintiff  had  never  filed  with  the  city  clerk 
any  claim  for  damages  against  the  city  on  ac- 
count of  the  matters  set  forth  in  his  petition 

For  a  third  defence,  it  is  averred,  that  an 
action  was  pending,  December  20,  1881«  in 
said  court,  brought  by  said  Walker  a^inst 
said  city  and  said  Biookwalter,  the  object  of 
which  was  to  recover  damages  on  account  of 
said  alleged  injuries,  on  the  ground  that  the 
city  and  Bookwalter  were  jointly  liable  there- 
for; that  the  plaintiff,  to  induce  the  city  to 
enter  into  the  alleged  agreement  below  stated, 
represented  to  the  citv  that  in  his  view  Book- 
waiter  was  liable  to  him  for  said  damages; 
that  Bookwalter  was  a  positive  wrons-doer  in 
the  premises  in  having  caused  saia  excava- 
tion to  be  made,  in  violation  of  the  ordinances 
of  the  city  and  foi  his  (B.'s)  exclusive  benefit; 
and  that  if  the  city  was  liable  at  all,  it  was 
liable  only  on  account  of  its  negligence  in  the 
matter;  that  from  these  circumstances  he 
rW.)  believed  he  could  recover  a  larger  vcr- 
aict  in  a  separate  suit  against  B.  tnan  he 
could  against  the  city  alone,  or  in  said  joint 
suit;  and  that  if  the  citv  would  do  the  things 
hereinafter  mentioned,  he  (W.)  would  enter 
into  such  an  agreement  with  the  city  as  is 
below  mentioned;  whereupon  he  did  enter 


THE    OHIO    LAW   JOUBNAL. 


747 


s.-- 


V     -- 


.>r     - 


*  r 


^- into  an  agreeipent  with  the  city  as  follows: 
That  he  would  next  day  dismiss  said  joint 
~  suit  as  to  the  city,  and  prosecute  it  against  B. 
-  alone  until  a  verdict  was  rendered;  that  in 
"^  case  such  verdict  was  in  favor  of  W .  for  such 
~  a  sum  as  would  be  a  reasonable  compensation 
~:  for  his  injuries,  he  would  not  prosecute  any 
action  against  the  citv ;  but  that  in  case  such 
verdict  should  be  in  mvor  of  B.,  or  in  such  an 
amount  as  would  not  be  a  fair  compensation 
for  such  injuries,  then  and  in  that  case  he 
reserved  the  right  to  prosecute  an  action 
against  the  city;  that  in  consideration  there- 
of, the  city  agreed  with  W.  that  it  would  aid 
him  in  the  prosecution  of  the  suit  against  B., 
until  such  verdict  as  is  above  described  was* 
rendered  therein — such  aid  to  be  rendered  by 
the  city's  attorneys,  and  to  consist  of  their 
advice  and  counsel,  and  their  participation  in< 
the  preparation  of  the  law  ana  the  testimony 
and  management  of  the  case  against  B.,  so 
far  as  their  services  could  be  rendered  and 
might  be  required  in  the  prosecution  of  that 
suit;  and  as  a  further  consideration,  the  city 
agreed  that  in  case  a  verdict  was  returned 
against  W.,  or  in  his  favor,  but  for  an  insuffir 
cient  amount,  then,  in  either  case,  the  city 
would  enter  its  appearance  as  deiendant  in 
any  action  W.  might  bring  against  it,  to  re- 
cover against  it  for  said  injuries,  and  in  such 
action  the  city  would  waive  all  questions  that 
might  otherwise  arise  as  to  W.  naving,  prior 
to  his  having  brought  said  joint  action,  filed 
with  the  city  clerk  his  claim  for  said  damages 
as  required  bylaw:  and  that  the  city  would 
file  lis  answer;  ana  that  the  trial  of  the  action 
so  to  be  brought  should  take  place  without 
unnecessary  delay.  It  is  further  alleged  in 
the  defense  that  the  city,  by  its  attorneys, 
dulv  performed  said  agreement  upon  its  pi^, 
ana  tnat  a  verdict  for  $14,000  was  return^  in 
favor  of  W.  against  B. 

The  plaintifiT  replying  to  the  second  de- 
fense, denies  tnat  he  did  not  present  any 
claim  to  the  city,  as  stated  in  the  city's  sec- 
ond defense;  and  says  such  claim  was  pre- 
sented, acted  upon,  and  rejected  more  than 
sixty  days  before  he  began  this  action. 
And  replying  to  the   third    defense,    the 

Elaintiff  admits  that  prior  to  Dec.  20,  1881, 
e  had  begun  said  joint  action  against  the 
city  and  B.,  and  becoming  satisfied  that 
he  could  not  Icigally  prosecute  them  in  one 
action^  ^e  deemed  it  proper  and  was  about  to 
dismiss  it  as  to  one  of  the  defendants,  and 
bejB^n  a  new  action  against  the  party  so  dis- 
missed, and  proceed  in  the  then  pending 
action  against  the  other:  That  the  city,  by 
its  legal  counsel,  represented  to  the  plaintiff 
that  it  was  extremely  anxious  not  to  be  put 
on  trial  then,  and  that  if  he  would  dismiss 
said  joint  action  as  to  it,  and  begin  a  separate  . 


action  against  it,  it  would  enter  its  apperance 
forthwith,  and  waive  any  informality  in  the 
presentation  of  his  claim  to  the  city  previous 
to  beginning  such  suit,* and  set  up  no  defense 
on  that  ground :  That  the  plaintiff  assented 
to-the  proposition,  dismissed  the  joint  suit  us 
to  the  city,  and  at  once  filed  his  petition  in 
this  case,  and  proceeded  to  trial  .aga]D9t  B. 
alone  in  the  suit  first  begun ;  but  the  jury  on 
such  trial  returned  no  verdict ;  and  in  Janu- 
ary, 1882,  another  jury  was  called,  which  re- 
turned a  .verdict  against  B.  for  $14,000,  but 
the  court  set  it  aside  on  the  grouna  that  it 
erred  in  instructing  the  jury  as  to  the  law  of 
the  case.  And  the  plaintiff  denies  that  he 
made  the  agreement  set  up  by  the  city  or 
any  agreement  other  than  that  set  up  by 
him. 

Much  evidence  was  introduced  before  us. 
Its  effect  will  be  stated  in  connection  with 
the  statement  of  our  conclusions  of  law. 

I.  As  to  the  legal  liability  of  the  city  to  the 
plaintiff  in  the  matter  comiplained  of. 

Section  439  of  the  municipal  code  of  this 
state,  which  was  in  force  at  the  time  the  alleged 
ri^ht  of  action  arose,  provided  that  "the  city 
council  shall  have  the  care,  supervision  iEtnd 
control  of  all  public  highways,  bridges,  streets, 
avenues,  alleys,  sidewalks  and  nublxc  grounds 
within  the  corporation,  and  shall  cause  the 
same  to  be  kept  open  and  in  repair,  and  free 
from  nuisance."  This  statutory  provision  de- 
volved upon  the  city  council,  as  the  represen- 
tatives of  the  city,  the  plain  duty  of  keeping 
Limestone  Street,  with  the  other  streets  of  the 
city  *'  open  and  in  repair  and  free  from  nui- 
sance." For  that  purpose  such  streets  were 
within  the  special  *'  care,  supervision  and  con- 
trol" of  the  council;  and  the  municipal  code 
conferred  ample  authority  and  means  to  per- 
form the  dutjr.  Such  duty  was,  therefore  an 
absolute  and  imperative  duty ;  and,  therefore, 
if  the  city  failed,  in  this  instance,  to  perform 
such  obligation,  it  is  liable  in  damages  to  the 
plaintifffor  any  iiyury  he  actually  sustained 
oy  reason  of  such  milure,  if  he  was  it'ithout 
fault  upon  his  part.  It  is  now  regarded  as 
thp  settled  law  (n  Ohio,  and  of  must  of  the 
other  states,  independentlv  of  a  statute  so  pro- 
viding, that  whenever  such  duty  has  been  im- 
posed oy  the  legislature  upon  a  town  or  city, 
and  is  neglected^  to  the  detriment  of  a  pri- 
vate individual,  he  has  his  remedy  by  suit 
against  the  corporation. 

The  gravamen  of  the  plaintiff's  complaint 
against  the  city  is,  that  it  omitted  to  discharge 
ite  duty  to  keep  the  sidewalk  where  he  was 
injured,  "  in  repair  and  free  from  nuisance." 
In  order  to  determine  whether  or  not  this 
complaint  is  well-founded,  it  is  necessary  to 
inquire  wbat,  according  to  the  settled  law 
upon  this  subject,  will  constitute  an  omission 
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or  neglect  on  the  part  of  a  city  to  keep  a  side- 
walk ''in  repair  and  free  from  nuisance." 

Whilst  in  this  state,  the  owners  of  lots 
abatting  on  pavements  are  required  by  ordi- 
i^ances  of  city  councils,  to  construct  andf  main- 
tain them  at  the  expense  of  such  lot-owners 
exclusively)  the  city  is,  as  we  have  seen, 
charged  with  the  absolute  and  imperative 
duty  of  maintaining  suitable  sidew^ks.  It 
follows,  that  when  a  sidewalk  has  been  con- 
structed aiid  thrown  open  to  public  use,  and 
has  been  used  with  the  rest  of  the  street  bv 
the  public,  the  city  must  maintain  it  in  such 
repair  that  it  will  be  reasonably  safe  and  con- 
venient to  travelers.  In  a  street,  or  part  of  a 
street,  in  a  populous  city,  on  which  large 
numbers  of  foot  passengers  travel,  the  duty  to 
repair  and  keep  the  sidewalk  safe  for  travel 
extends  to  the  whole  sidewalk,  throughout 
its  entire  width.  This  liability  is  primary, 
and  extends  to  all  obstructions,  no  matter  by 
whom  placed  there ;  and  the  city  cannot  de- 
fend against  an  action  by  a  party  injured  by 
means  of  an  unlawiTul  defect  in  the  sidewall^, 
by  alleging  that  such  defect  was  caused  by 
another  wrong-doer,  although  it  may  have 
an  action  against  him  for  reimbursement.  If 
dangerous  excavations  are  made  in  a  side- 
walk, no  matter  by  whom,  it  must  fill  them 
up,,  or  cause  them  to  be  nlled  up;  or,  if  in 
constructing  a  building,  it  is  necessary  to 
make  excavations  in  a  pavement,  the  city 
must,  if  such  excavations  oe  dangerous,  guard 
them,  or  cause  the  owner  of  the  building  or 
his  contractor  to  guard  them,  light  them  in 
the  night  season,  or  otherwise  warn  travelers 
against  them.  That  is  to  say,  it  must  keep 
the  sidewalks  in  a  reasonably  safe  condition 
for  foot  passengers  by  night  as  well  as  b]^  day ; 
and  a  foot  passenger  proceeding,  albeit  in  the 
n-ight  time,  along  a  side-walk,  has  a  right  to 
presume  that  it  is  free  from  dangerous  ob- 
structions: and  if  he  is  injured  in  conse- 
Quence  of  falling  into  such  obstructions  which 
the  city,  having  left  or  allowed  to  be  left  un- 
guarded, he  will  be  entitled  to  recover  dam- 
ages from  the  city  for  such  injury,  even  though 
the  obstruction  was  created  Dy  a  third  person, 
provided  the  city  had  either  actual  or  con- 
structive notice  of  the  obstruction  for  such 
length  of  time  prior  to  the  injury  as  to  have 
enabled  it  to  remove  the  obstruction  or  guarded 
it. 

A  city  is,  in  this  respect,  liable  for  a  lack  of 
only  ordinary  or  reasonable  care.  It  is  not 
held  to  the  liability  of  an  insurer ;  but  the 
same  rule  of  diligence  is  exacted  from  it  that 
is  expected  from  private  persons  in  the  control 
of  .any  business  involving  a  like  danger  to 
others.  And  unless  the  defect  or  obstruction 
causing  an  injury,  was  produced  by  the  city 
itself,  or  by  someone  in  privity  witn  it,  it  will 


not  be  liable  for  the  damages  caused  by  the 
defect,  unless  it  had  notice  thereof,  express  or 
implied,  for  a  sufficient  lensth  of  time  before 
the  "happening  of  the  accident,  to  have  en- 
abled it,  by  the  exercise  of  reasonable  dili- 
gence, to  abate  it ;  or,  if  for  any  reason,  it 
ought  not  to  be  immeaiately  removed,  to  es- 
tablish barriers  or  signals  for  the  protection 
of  travelers. 

If  the  defect  in  the  sidewalk  caused  by  an 
excavaiion  made  by  a  party  in  the  erection  of 
a  building  is  of  such  a  nature  and  has  existed 
for  such  a  length  of  time  as  by  reasonable 
diligence  in  the  performance  of  the  duty  of 
the  city  to  keep  the  same  open  and  ''  in  repair, 
and  free  from  nuisance,'^  the  defect  ought 
to  have  been  known  b^  the  corporate  author- 
ities, then  notice  will  be  presumed,  and 
proof  of  actual  knowledge  will  not  be  neces- 
sary to  render  the  city  liable  for  injuries 
thereby  occasioned.  In  the  latter  class  ol 
cases  the  foundation  of  the  liability  is  negli- 
gence, and  if  the  defect  in  the  sidewalk  had 
only  existed  for  a  short  timers  for  a  night  or 
a  dav,  so  that  the  proper  officers  of  the  city 
could  not  reasonably  be  presumed  to  have  had 
any  knowledge  of  it,  the  notice  of  the  defect 
in  the  sidewalk,  to  the  city,  should  be  shown, 
in  order  to  make  it  liable.  But  if  the  defect 
was  of  such  a  character  and  had  existed  for 
such  a  length  of  time  as  Inr  reasonable  dili- 
gence in  the  performance  of  the  duty  of  the 
city  the  defect  ought  to  have  been  known  by 
it,  then  notice  will  be  presumed,  and  proof  of 
actual  notice  is  not  necessary.  The  principle 
is  this,  that  if  the  city,  by  the  exercise  of  rea- 
sonable diligence  in  the  performance  of  the 
duty  enjoin^  by  its  charter,  has  the  means  of 
knowledge  of  defects  in  a  sidewalk,  though 
caused  bv  others,  and  negligently  remains  ig- 
norant thereof,  it  is  equivalent,  m  law,  to  ac- 
tual knowledge.  In  such  case,  it  ip  liable  be- 
cause it  is  guilty  of  negligence  in  not  discov*- 
ering  the  defect. 

To  illustrate  the  application  of  this  prin- 
ciple, suppose  there  be  a  violent  rain  storm 
in  the  night  time,  and  bv  the  choking  of 
sewers,  theretofore  and  under  reasonably  an- 
ticipated circumstances  sufficient  to  carry  ofT 
the  fallen  water,  a  torrent  be  turned  across 
a  street,  and  it  washed  out,  to  such  a  state 
that  injury  occurred  to  some  one  abroad  on 
his  travel,  before  the  working  hours  had  oome 
again  in  which  the  damage  could  be  repaired 
or  warned  against,  the  city  would  not  be  liable 
for  that  injury.  But  just  as  it  would  be  lia- 
ble for  an  injury  happening  thus,  after  a  rea- 
sonable time  had  elapsed,  in  whicn  it  could  be 
presumed  to  have  become  aware  of  the  peril 
in  its  public  streets,  so  in  our  view,  it  is  lia- 
ble, if  after  the  willful  act  of  one  not  in  its 
employment  has  been  made  a  place  of  danger 
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in  a  street  or  sidewalk,  a  lapse  of  time  has  run 
long  enough  for  it  to  have  learned  of  the  dan- 
ger and  to  have  removed  the  obstruction.  It 
seems  evident  that  if  the  defect  be  so  notori- 
ous as  to  be  observable  by  all  persons  who 
pass  by  it,  this  comes  iil  the  place  of  express 
notice  of  the  existence  of  the  nuisance.  The 
continuance  of  such  a  nuisance  for  a  long 
time  would  render  it  notorious:  and  it  has 
been  decided  that  that  fact  of  itself  is  equiva- 
lent to  express  notice. 

Notice,  either  actual  or  constructive,  to  the 
street  commissioner  of  a  city,  is  notice  to  the 
city.  If,  bv  any  reasonable  diligence  and  care 
in  the  discnarffe  of  oflScial  duties,  he  ought  to 
have  known  of  a  dangerous  defect  or  obstruc- 
tion in^  a  sidewalk  and  have  removed  it,  or 
caused  its  removal,or  protected  foot  passengers 
against  it  by  suitable  barriers  or  signals,  no- 
tice will  be  presumed  against  him  as  the  city. 
He  must  be  regarded  as  the  officer  and  agent 
of  the  city,  for  whose  default  in  this  respect, 
the  city  is  responsible. 

An  excavation  in  a  sidewalk  in  a  populous 
city  of  such  dimensions  and  in  such  part  of  it 
as  that  foot  passengers  fall  into  it.  they  mav 
suffer  great  harm,  left  at  night  without  guard, 
protection  or  light  is  a  nuisance.  The  au- 
thorities of  a  city  may  summarily  abate  such 
a  nuisance,  although  it  may  have  been  crea- 
ted by  an  independent  wrong-doer.  Such  au- 
thorities may,  and  it  is  their  duty,  to  abate  a 
nuisance  upon  or  in  a  street  or  sidewalk,  if  it 
be  such  as  materially  interferes  with  and  pre- 
vents the  free  exercise  of  the  right  on  the 
part  of  the  public  to  the  use  of  the  easement, 
or  endangers  the  lives  of  persons  passing  over 
it 

The  city  of  Springfield  was,  then,  by  reason 
of  the  provision  of  the  statute  above  quoted, 
under  a  primary  obligation  to  keep  its  streets 
and  sidewalks  m  a  safe  condition  for  travel ; 
it  is  responsible  for  damages  resulting  from  a 
failure  to  perform  that  duty,  although  the 
defect  or  obstruction,  which  caused  the  injury 
was  the  work  of  an  independent  wrong-doer. 
Its  remedy  for  loss,  in  such  case,  is  by  a  suit 
against  such  wrong-doer  for  reimbursement. 
'  The  legal  principles  and  rules  above  stated, 
are  abundantly  established  by  numerous  de- 
cisions of  courts  of  highest  authoritv. 

We  will  now  proceed  to  state  what  is  the 
case  of  negligence  'made  by  the  evidence 
against  the  city  in  the  case  submitted  to  us. 

The  construction  of  the  foundation  walls  of 
the  Bookwalter  building  was  begun  on  or  about 
September  twelfth,  and  finished  in  October, 
1879.  The  brick  layers  begun  laying  brick 
October  thir(L  and  finished  the  nineteenth  or 
twentieth  of  December.  There  were  two  - 
openings  left  in  the  foundation  wall  on  Lime- 
stone Street  for  coal  chutes,  which  were  about 


eight  feet  from  the  top  of  the  wall  down  to 
the  bottom,  and  about  three  feet  wide.  One 
of  them,  the  north  opening,  was  about  twelve 
feet  from  the  corner  of  the  building  at  Lime- 
stone and  High  Streets,  called  the  octagon 
corner — Limestone  Street  running  north  and 
south,  and  High  Street  running  east  and  went. 
The. partition  wall  which  divides  the  two  coal 
chutes  is  nineteen  feet  south  of  the  wall  on 
High  street.  The  width  of  the  sidewalk  on 
Limestone  street  is  eleven  feet.  A  tree,  about 
twelve  inches  in  diameter,  stood  nearly  oppo- 
site the  south  jam  of  the  first  or  north  open- 
ing, and  the  west  side  of  the  tree  was  about 
two  feet  from  the  curbstone.  An  excavation 
was  made  in  the  sidewalk  on  Limestone  Street, 
commencing  at  or  near  the  octagon  corner, 
and  running  southward  along  the  foundation 
wall,  widening  and  deepening  toward  the 
north  coal  chute,  at  which  opening  the  exca- 
vation was  about  five  or  six  feet  wide  and 
about  the  same  depth.  One  or  two  planks  or 
joists  were  laid  lengthwise  over  the  sidewalk 
and  excavation,  about  eighteen  inches  from 
the  west  side  of  the  tree ;  the  plank  walk  was 
twelve  inches  wide  if  there  was  only  one 
plank,  as  some  of  the  witnesses  testify,  and 
twenty-four  inches  wide  if  there  were  two,  as 
others  testify ;  so  that  there  was  an  open 
space  of  five  or  six  feet  between  the  plank 
walk  and  the  north  openitig.  Such  was  about 
the  condition  of  the  sidewalk  from  September 
twelfth,  until  the  plain  tiff  was  injured,  Decem- 
ber eighteenth.  There  was  no  barrier,  norsig- 
nal,  nor  lights  of  any  kind  to  protect  or  warn 
foot-passengers  of  the  situation,  either  day  or 
night.  At  the  corner  of  said  sidewalk  on 
Limestone  and  High  streets,  there  is  a  city 
lamp-post,  but  it  was  not  lighted  on  the  night 
of  December  eighteen,  until  forty-five  minutes 
past  nine  o'clock,  about  two  hoifrs  after  the 
plaintiff  fell  into  the  excavation  at  the  north 
opening. 

The  city  clerk  issued  to  said  Bookwalter  a 
"  permit "  to  erect  said  building,  in  pursuance 
of  an  ordinance  of  the  city,  and  September 
21,  1879,  the  city  council  instructed  the  city 
street  commissioner  to  take  the  gravel  from 
the  cellar  and  use  the  same  in  repairing  the 
streets  of  the  city.  The  contractor  who 
erected  the  building  for  Bookwaltor  testified 
that  the  city  hauled  away  from  the  cellar 
twenty-five  or  thirty  loads  of  gravel. 

The  city  street  commissioner  saw  workmen 
engaged  in  tearing  down  the  old  building  and 
in  erecting  the  new  building.  While  they 
were  laying  the  foundation  for  it  he  passed 
down  I^imestone  Street  every  day  or  every 
two  days,  but  he  testified  he  did  not  recollect 
passing  on  the  sidewalk  on  that  street.  His 
headquarters  were  at  the  city  engineer's  office, 
about  a  square  and  a  half  from  the  Bookwalter 
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building.  He  saw  them  dieging  the  founda- 
tion of  the  buildinff  on  High  Street.  He  saw 
them  hauling  out  airt  when  he  was  standing 
on  the  High  Street  sidewalk.  On  one  occasion 
when  they  were  leveling  down  the  sidewalk, 
he  passed  along  High  Street.  He  testified  he 
<!ould  not  get  alon^  very  well  on  account  of 
so  much  lumber  beme  piled  around  there. 

By  an  ordinance  of  Uie  city  the  city  street 
commissioner  had  **  general  charge  and  super- 
vision of  the  streets,  alleys  and  public  ways 
within  the  city,  but  suoject  to  such  rules, 
regulations  ana  ordinances  as  the  city  council 
may,  from  tim^  to  time,  prescribe." 

The  chief  of  police  passed  in  view  of  the 
sidewalk  on  Limestone  Street  almost  every  day 
two  or  three  times:  but  he  did  not  pass  on  it 
very  frequently.  He  didn't  pass  on  it  from 
the  time  they  commenced  tearing  down  the 
building  until  the  rubbish  was  cleared  away. 
He  passed  along  the  outside  of  the  sidewalk. 
He  saw  the  excavation ;  he  first  saw  it  when 
they  were  digging  it;  and  be  saw  it  after- 
wards. The  police  headquarters  and  the  of- 
fices of  the  mayor  and  marshal  were  across 
from  the  Book  waiter  building. 

The  mayor  of  the  city  saw  the  workmen 
excavating.  He  boarded  at  the  Lagonda 
House,  directly  across  High  Street  from  the 
Bookwalter  lot.  He  thinks  he  didn't  pass  on 
the  west  side  of  Limestone  Street  while  the 
building  was  being  erected,  but  he  did  pass 
wilhm  twenty-five  or  thirty  feet  of  the  build- 
ing. He  saw  boards  laid  down  on  the  side- 
walk, and  from  that  fact  he  supposed  there 
was  a  hole  there.  He  directed  an  officer  to 
give  notice  to  the  builder  for  the  removal  of 
rubbish  on  the  street,  and  sent  word  to  the 
council  that  they  should  remove  such  rub- 
bish. 

One  of  tHe  members  of  the  city  council 
walked  upon  the  board  pavement  while  the 
building  was  being  erected,  frequently.  He 
testified  that  the  excavation  was  all  along 
Limestone  Street,  but  most  of  it  was  about  the 
corner  of  Lime^ne  a&d  High  Streets ;  and 
that  the  boards  extended  untu  foot-passengers 
fqt  on  solid  ground  again  on  High  Street ;  that 
it  was  up  beyond  the  octagon  corner,  and  then 
it  extended  south  some  place  beyond  the 
tree. 

Another  member  of  the  council  saw  the 
workmen  commence  the  construction  of  the 
Bookwalter  building.  He  observed  them 
<ligf?ing  the  foundation.  He  passed  along 
Limestone  Street  during  some  weeks  very  fre- 
auently,  and  in  others  not  at  alL  He  testi- 
fied that  he  probably  noticed  an  excavation, 
but  gave  no  particular  attention  to  it. 

The  Bookwalter  building  is  on  that  part  of 
Limestone  Street  which  leads  from  the*  rail- 
road depots  to  the  two  principal  hotels  in  the 


city.  One  of  the  depots  is  a  little  over  a 
square,  and  the  other  about  two  squares  from 
one  of  the  hotels.  On  that  account  there  is  a 
great  amount  of  travel  on  that  part  of  the 
street  in  the  night  season  as  well  as  during 
the  daytime. 

The  evidence  shows  that  the  defect  in  the 
condition  of  the  sidewalk  in  question  was 
open,  visible  and  notorious.  It  was  regarded 
as  unsafe  and  dangerous  by  many  persons 
who  had  occasion  to  pass  upon  it.  r  in  view 
at  the  nature  of  the  defect,  and  the  great 
number  of  foot  passen^er^,  many  of  wnom 
were  strangers  in  the  city,  who  had  to  pass 
there,  the  defect  ought  to  have  been  reme- 
died, or  signals  should  have  been  established, 
or  barriers  erected.  And  in  view  of  the  facts 
that  there  was  so  much  traveling,  both  day 
and  night,  over  this  part  of  Limestone  street, 
and  that  the  dangerous  character  of  the  de- 
fect was  visible  to  any  one  who  passed  along 
the  sidewalk,  we  think  that  the  street  com- 
missioner, or  other  agents  of  the  city,  either 
knew  of  the  existence  of  the  defect,  or  that, 
in  the  exercise  of  ordinary  diligence,  they 
ought  to  have  known  of  its  existence. 

We  are,  therefore  of  the  opinion  that  the 
city  was  guilty  of  negligence,  a6  alleged  by 
the  plaintiff  in  his  petition. 

The  plaintiff  was  .in  no  wise  at  fault.  He 
was  guuty  of  no  negligence.  On  the  afternoon 
of  the  eignteentii  of  December,  be  started  for 
the  town  of  Kenton,  where  he  resided,  via. 
Springfield.  On  his  arrival  in  Springfield, 
he  found  that  the  railroad  train  from  there  to 
Kenton  would  not  leave  until  about  half  past 
seven  o'clock.  The  train  from  ColumbiXs 
stoppejl  east  of  the  depot  of  Limestone  Street; 
he  got  ofiT  the  train  and  walked  to  High  on  a 
street  east  of  Limestone ;  and  he  knew  noth- 
ing whatever  of  the  condition  of  the  pavement 
in  front  of  the  Bookwalter  building.  He 
started  on  foot  from  the  Lagonda  House  for 
the  railroad  depot  about  a  quarter  past  seven 
o'clock  at  night.  It  was  dark.  The  moon 
didn't  set  until  forty-five  minutes  past  nine 
o'clock.  There  was  nothing  whatever  tp  warn 
him  of  the  dangerous  pit  in  the  sidewalk — no 
signals,  no  lights,. no  barriers  of  any  kind.  A 
package  which  he  was  carfying  m  his  left 
nand  struck  against  the  tree  in  the  pavement 
opposite  the  first  opening  left  for  a  coal-chute, 
'niis  caused  him  to  direct  bis  course  a  little  to 
the  right,  feeling  his  way  cautioudy  with  his 
walking  cane  in  his  right  hand.  But  he  fell 
into  the  excavation.  He  was  badly  injured 
by  the  fetll.  Some  of  his  injuries  are  perma- 
nent. 

11.  As  to  the  second  defense  : 

This  defence  is  based  on  the  first  clause  of 
section  2326,  revised  statutes,  which  reads 
thus :    *'  No  pepsoui  who  claims  damages  srit* 
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ing  from  any  caase,  shall  commence  a  suit 
therefor,  against  the  corporfition,  until  he 
files  a  claim  for  the  same  with  the  clerk  of  the 
corporation,  and  sixty  days  elapse  thereafter, 
to  enable  the  corporation  to  take  such  steps 
as  it  may  deem  proper  to  settle  or  adjust  the 
claim."  ' 

At  a  meeting  of  the  city  council,  held  May 
18, 1880,  the  city  solicitor  presented  a  claim 
for  damages  against  the  city,  as  follows: 

"  To  the  city  council  of  Springfield. 

"In  November,  1879,  Moses  B.  Walker,  of 
Kenton,  Ohio,  in  the  evening  after  dark, 
while  on  his  way  from  the  Lagonda  hotel  to 
the  dei)ot,  on  .the  west  side  of  Limestone 
Street,  in  front  of  the  new  building  then  be- 
ing erected  by  John  W.  Bookwalter,  fell  into 
the  deep  cellar  under  the  sidewalk,  which  had 
been  carelessly  and  negligently  left  open  by 
said  city  and  Mr.  Bookwalter,  and  was  seri- 
ously and  permanently  injured,  from  which 
be  is  not  likely  to  recover,  and  is  greatly, 
damaged. 

"On  his  behalf  I  ask  a  just  and  fair  com- 
pensation for  his  injuries. 

"  Respectfully  yours, 

"George  Spsnce." 

The  following  action  was  taken  theveon  at 
same  meeting : 

"  Presented  a  claim  for  damages  by  Moses 
B.  Walker,  of  Kenton,  Ohio,  through  George 
Spence,  his  attorney,  on  account  of  bein^  in- 
jured by  falling  into  an  excavation  on  Lime- 
stone, at  Mr.  Bookwalter's  building,  corner  of 
High  and  Limestone  Streets,  in  November, 
1879." 

"  Referred  to  City  Solicitor  and  Mr.  Book- 
waiter." 

The  council  never  allowed  the  claim  as  a 
valid  claim  against  the  city. 

Immediately  upon  the  reference  of  the  claim 
by  council,  the  same  went  into  the  custody  of 
the  city  clerk,  and  has  there  remained  ever 
since,  except  when  he  allowed  it  to  be  taken 
temporarily  by  persons  wbo  desired  to  use 
it. 

The  present  suit  was  not  begun  until  Jan- 
uary 10,  1882,  nearly  two  years  after  the  claim 
was  presented  to  the  council. 

.  In  our  view,  the  i>laintiff  complied  with 
the  statute.  Tne  manifest  object  of  the  Leg- 
islature in  requiring  claims  against  a  city  to 
be  presented  sixty  days  before  suit  is  brought 
thereon,  was  to  give  the  council  an  opportunity 
of  adjusting  or  liquidating  such  claims  with- 
out suit,  if  the  council,  upon  examination, 
determined  to  do  so.  Sixty  days  were  deemed 
a  reasonable  time  for  such  examination.  It 
follows  that  although  this  claim  was  not 
technically  filed  with  the  clerk  before  being  | 


presented  to  the  council,  yet  the  presentation 
of  it  to  the  council,  their  action  upon  it,  and 
the  subsequent  custody  of  it  by  the  city  clerk, 
was  a  substantial  compliance  with  the 
statute. 

III.  As  to  the  third  defense  : 

An  agreement  which  is  enforceable  by  an 
action  at  law,  requires  for  its  creation  at  least 
two  parties.  The  parties  must  have  a  dis- 
tinct intention,  and  that  intention  must  be 
common  to  both,  and  there  must  bi^ 
communication  by  both  parties  to  one  another 
of  their  common  intention.  The  intention  of 
the  parties  must  refer  to  legal  relations. 
Agreement,  then,  in  the  sense  of  the  law,  is 
the  expression  by  two  or  more  persons  of  a 
common  intention  to  affect  the  legal  relations 
of  those  parties.  In  our  judgments,  the  ar- 
rangement that  was  made  between  the  legal 
counsel  of  the  parties  concerning  the  dis- 
missal of  the  action  originally  begun  by  the 
plaintiff  in  this  case  against  Bookwalter  and 
the  city,  etc.,  was  not  intended  to  and  did  not 
create  contractual  obligations  between  the 
parties;  but,  on  the  contrary,  it  was  intended 
to  be,  and  was  a  professional  arrangement  be- 
tween the  legal  counsel  of  the  parties  to  a 
pending  suit  concerning  its  management  in 
court.  Such  arrangements  are  not  understood 
to  create  obligations  which  can  be  asserted 
and  enforced  by  actions  at  law  ;  but  the  court 
in  which  the  action  is  pending  may  take 
notice  of  them  and  prevent  the  counsel  of 
either  party  from  taking  any  action  which 
will  openite  as  a  fraud  upon  either  party,  by 
reason  of  his  or  his  counsel's  reliance  upon 
such  professional  arrangement. 

After  a  very  thorough  review  of  the  evi- 
dence on  this  branch  of  the  case,  we  are  con- 
vinced that  the  counsel  of  the  parties  had  no 
common  intention  to  enter  into  a  contract 
which  should  preclude  the  plaintiff  in  this 
case  from  beginning  a  separate  action  against 
the  city,  after  he  should  dismiss  the  joint 
action  against  it,  because  of  Bookwalter  s  ob- 
jection that  even  if  Walker  had  a  right  of  ac- 
tion against  him  as  well  as  one  against  the 
city,  he  could  not  join  them  in  one  suit.  The 
counsel  o{  the  city  may  have  understood  that 
such  was  the  legal  effect  of  the  arrangement ; 
but  it  is  plain,  we  think,  that  Walker  and  his 
counsel  aid  not  so  understand  it.  The  plaint- 
iff was  present  only  apart  of  the  time  duHng 
which  the  arrangement  was  discussed.  The 
city  council  knew  nothingof  the  arrangement 
until  after  it  was  made ;  and  they  took  no 
action  in  regard  to  it  until  after  the  agree- 
ment submitting  this  case  to  us  was  entered 
into. 

Again,  if  the  arrangement  did  create  con- 
tractual obligations,  and  was  such  as  the  de- 
fendant's  witnesses  understood  it  to  have 
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been,  (and  we  hare  no  doubt  they  testified  to 
the  transaction  as  they  recollect  it),  we  are 
of  the  opinion  that  upon  the  setting  aside  of 
the  Verdict  rendered  in  favor  of  the  plaintiff 
against  Bookwalter,  the  plaintiff  had  aright 
to  begin  the  present  action.  A  verdict  is  of 
no  effect  or  value  unless  judgment  be  rendered 
upon  it,  for  the  reason  that  it  cannot  be  en- 
forced. Surely  the  plaintiff  would  hardly 
have  consented  that  he  would  not  prosecute 
an  action  against  the  city,  provided  he  ob- 
tained a  verdict  against  Bookwater,  and  the 
court  should  set  aside  such  verdict,  so  that  it 
wauld  be  of  no  value  to  him. 

And  again :  The  consideration  of  the  al- 
leged arrangement,  on  the  part  of  the  city, 
was,  we  are  inclined  to  think,  so  vague  that, 
if  the  arrangement  was  actually  made  as  al- 
leged, as  to  De  practically  impossible  to  en- 
force, and  for  that  reason  would  not  be  ob- 
ligatory upon  the  plaintiff 

Finally,  on  this  branch  of  the  case,  there 
seems  to  be  a  conflict  in  the  evidence  as  to 
what  arrangement  or  agreement  was  really 
made.  We  think,  however,  that  the  conflict 
is  rather  verbal  than  substantial.  But  if  this 
view  be  not  correct,  and  there  is  a  real  con- 
flict, the  defendant  has  not  established 
its  third  defense.  For,  inasmuch  as  such  de- 
fense consists  of  new  matter,  the  defendant 
could  not  establish  it  without  a  preponderance 
of  evidence,  and  for  anything  appearing  be- 
fore us,  the  witnessesfor  either  side  areentitled 
to  equal  credit,  and  three  of  them  testify  in 
behalf  of  the  plaintiff  and  two  of  them  in 
behalf  of  the  defendant. 

IV.  A6  to  the  amount  of  damages. 

The  plaintiff  should  be  satisfied  for  all 
actual  damages  he  has  sustained,  by  reason  of 
his  injuries,  in  the  loss  of  business,  his  health, 
his  time,  and  the  amount  of  his  expenditures 
necessarily  incurred  in  consequence  of  such  in- 
juries. No  exemplanr  or  punitive  damages 
can  be  allowed  in  such  an  action  against  the 
city,  although  they  ma^  be  in  an  action 
against  the  party  or  parties  who  actually  cre- 
ated the  nuisance  Which  was.  the  cause  of  the 
injuries. 

Tinder  all  the  circumstances,  the,  plaintiff 
is,  in  our  judgments,  legally  and  justly  en- 
titled to  recover  from  the  city  the  amount  of 
damages  which  we  have  awarded  to  him 
against  it. 

We  therefore  find  as  follows: 

First— That  the  city  of  Springfield  shall 
pay  to  the  said  Moses  B.  Walker  on  or 
before  the  first  day  of  December,  A.  D. 
1883,  the  sum  of  eight  thousand  dollars, 
and  that  said  sum  shall  bear  interest  from 
this  date. 

Second — That  the  city  of  Springfield  shall 
pay  the  accrued  costs  in  the  case  of  Walker  v. 


The  City  of  Springfield,  and  the  costs  of  arbi- 
tration, and  compensation  for  arbitrators  on 
or  before  September  1,  1883. 

Third — Tnat  upon  the  payment  of  said  sum 
said  Moses  B.  Walker  shall  execute  a  release 
in  full  for  all  claims,  damages  and  demands 
against  said  city,  by  reason  of  said  suit,  and 
in  satisfaction  of  said  award. 

Fourth — The  costs  and  expenses  are  sepa- 
rately taxed  and  referred  to  in  a  schedule 
which  is  made  a  part  of  this  award. 

R.  A.  Habrison, 
Oscar  T.  Martin, 
A.  P.  Linn  Cochran, 

Arbitraian. 


» • » 


QUmT  T.  LTON  *  NIWSKE 
MoNXT  Had  and    Rbceivkd  —  Demand 

FUSAI*— PUBADINOS. 

{Oa^wmia  Sti^tme  OcnarL    Maj  11,  ISSS.) 

In  an  action  for  money  had  and  reoeiTed  for  the 
nse  and  benefit  of  the  plaintiff;  it  ia  not  necmiim  v  for 
him  to  allege  in  bia  complaint  a  demand  and  reftmU 
to  pay  the  money. 

McKinstry,  J. 

The  appeal  is  on  the  judgment  roll,  and 
the  single  point  is  made  that  the  complaint 
does  not  allege  a  demand  and  refusal  to  pay 
the  money.  The  objection  was  not  made  in 
the  court  oelow. 

The  complaint  avers :  '^  Heretofore,  to  wit : 
on  the  twenty-ninth  dsLj  of  December,  1878. 
the  said  defenaants  were  indebted  to  the  saia 
plaintiff  in  the  sum  of  11,500  gold  coin  of 
the  .United  States,  for  money  had  and  received 
bv  said  defendants  upon  the  twenty- 
eighth  day  of  December,  1878,  for  the  use  and 
benefit  of  the  plaintff.    That  no  part,"  etc. 

It  is  settled  that  the  ''  common  counts  "  can 
be  used  in  this  state.  (^Abadie  v.  CbmiOo,  32 
Cal.  174). 

''  In  point  qf  form  there  are  in  pleading  two 
descriptions  of  request,  one  termed  a  special 
request,  and  the  other,  the  Heel  saps  rmtir 
sOvsJ'  (1  Chitty's  Pleadings,  16  Am.  Ed. 
581.) 

A  special  request  need  not  be  stated  or 
proved  in  the  case  of  common  counts  for  goods 
sold,  work  and  labor,  money  lent,  etc.  The 
licet  ssepe  requisitus,  though  usually  inserted 
in  the  common  breach  to  the  money  counts, 
is  of  no  avail  in  pleading,  and  the  omission  ci 
it  will  in  no  case  vitiate  the  pleading.  (Chitty's 
Pleadings,  829-331.) 

As  was  said  by  the  Supreme  Court  of  Con-- 
necticut :  '*  When  money  is  receivdd  by  one 
man,  which  belongs  to  another,  the  law  raises 
a  promise  on  the  part  of  the  receiver  that  be 
will  pay  it,  and  that,  too,  without  an^  previ- 
ous request.  If,  therefore,  from  the  situation 
of  the  parties,  or  the  relation  in  which  they 
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Btood  to  each  other,  this  implied  promise 
could  have  been  rebutted,  tne  deiendaht 
should  have  shown  it.  But  as  he  has  shown 
nothing  but  a  desire  to  keep  the  plaintiff's 
money,  his  case  must  be  governed  by  the 
ffeneral  rule  applicable  to  a  precedent  debt  or 
dutv."     (Hanky  y.  Sage,  16  Conn.  56.) 

The  action  for  monev  had  and  received 
may  be  maintained  whenever  an  equity 
arises  from  the  circumstance  that  one  man 
has  money  which  he  ought  to  pay  to  another. 
There  is  no  presufnption  that  the  one  in  pos- 
session holds  the  money  under  a  contract,  ex- 
press or  implied,  to  retain  it  until  the  party 
entitled  to  it  shall  actually  demand  it. 

The  California  cases  relied  upon  by  appel- 
lants do  not  sustain  their  position.  In  Reina  v. 
CVoM,  (6  Cal.  81)  it  was  said :  "A  party  re- 
ceiving money  to  the  use  of  another  is  right- 
fully in  possession  until  the  same  is  de- 
manded." But  there  were  two  counts  in  the 
complaint,  and  the  other  was  held  good,  so 
that  the  dictum  with  reference  to  the  nrst  was 
not  necessary  to  the  determination  of  the  ap- 
peal. In  Stanwood  v.  Sage,  (22  Cal.  517)  it 
would  seem  th^t  the  complaint  did  allege  a 
demand,  and  the  court  dia  not  hold,  nor  was 
it  called  on  to  hold,  that  the  averment  of  de- 
mand WAS  necessary.  Campbdl  v.  Jonea  (38 
Cal.  507)  was  an  action  in  tort,  for  specific 
personal  property,  with  damages  for  its  de- 
tention. The  complaint  showing  affirma- 
tively that  defendant  came  rightfully  to  the 
possession  of  the  property,  the  omission  to 
aver  a  demand  for  its  deliverv  or  refusal,  or 
its  conversion,  rendered — said  two  of  the  nve 
justices — the  complaint  fatally  defective. 

Judgment  affirmed. 
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BXBOE  T.  7X8KXB  tt  al. 
CBTmoAm  OF  DxpOBiT— Whxn  Dub— Nxouobnob. 

{Miehiffan  Siq)reme  OourU    June  20, 1S83.) 

Plaintiff  depoHited  $2,500  in  bank  and  received  a 
certificate  of  aepoBit,  payable  to  the  order  of  himself, 
on  the  return  of  the  certificate  properly  indorsed. 
He  left  the  certificate  properly  indorsed  with  J.  as 
secnrity  for  the  return  ofa  patent  taken  out  for  ex- 
aminauon,  and  J.,  thirty-one  days  after  the  date  of  the 
oertifleate,  presented  it  to  the  bank,  and  the  bank 
purchased  it  without  any  notice  of  the  fact  that  J., 
was  not  the  owner.  HM,  that  such  a  certificate  did 
not  become  due  until  payment  was  demanded,  and 
that  it  was  not  presumably  dishonored  by  lapse  of 
time  ;  and  if  the  oank  aoUd  in  good  faith  and  with- 
out negligence,  it  was  not  liable  for  the  value  of  the 
certificate. 

Upon  examination  it  appears  there  was  evidence 
in  this  case,  bearipg  upon  the  issue  of  good  faith  and 
negligence  on  the  part  of  the  bank  that  made  it  proper 
to  submit  the  case  to  the  jury. 

Shsbwood,  J. 

On  the  twenty-ninth  da]r  of  January,  1881, 
the  plaintiff  made  a  deposit  in  the  First  Na- 


tional bank  of  Detroit,  and  took  the  following 
certificate  therefor: 

"  First  National  Bank.  12,600. 

Detroit,  January  29,  1881. 
"  P.  P.  Birch  has  deposited  in  this  bank 
twenty-five  hundired  dollars,  payable  to  the 
order  of  himself,  in  current  funds,  on  the  re- 
turn of  this  certificate,  properly  indorsed. 
"  Emory  Wendell,  Cashier. 

H.  W.  Jessop.  Teller." 

On  the  second  day  of  March  following,  be- 
ing thirty-one  days  after  the  certificate  was  is- 
sued and  delivered  to  the  plaintiff,  he  indorsed 
it  in  blank  and  left  it  with  one  Sanford  in  a 

Erivate  room  in  the  ofiSce  of  an  attorney  in 
Detroit  as  a  pledge  that  the  plaintiff  ancf  one 
Judson,  who  had  been  intrusted  bv  said  San- 
ford for  a  short  time  with  a  deed  of  some  pat- 
ent, for  the  purpose  of  examination  at  the 
Russell  House,  would  return  the  same.  San- 
ford while  thus  left  in  the  room  with  said  in- 
dorsed certificate,  took  the  same,  without  the 
knowledge  or  consent  of  plaintiff,  to  the  bank- 
ing  office  of  the  defendants,  who,  without  any 
knowledge  of  the  manner  in  which  he  came 
into  possession  thereof,  purchased  the  cer- 
tificate and  paid  therfor  its  face  value,  less 
12.60,  claimed  to  be  their  usual  charges  for 
making  the  purchase.  Oh  the  next  day  the 
plaintiff  demanded  the  certificate  of  defend- 
ants, which  demand  was  refused,  and  the 
plaintiff  brought  trover. 

On  the  trial  the  plaintiff  ^s  counsel  asked 
the  court  to  charge  the  jury — "  First.  If  the 
jury  believe,  after  Birch  had  put  his  name 
on  the  certificate  of  deposit,  he  placed  it  on 
the  lounge,  and  that  Sanford  took  it  from  the 
lounge  without  the  knowledge  or  consent  of 
Birch,  then  the  jury  is  instructed  that  they 
must  find  for  the  plaintiff.  Second*  It  ap- 
pearing from  the  testimony  of  Preston  that 
the  certificate  of  deposit  in  this  case  was 
purchased  the  first  of  last  March,  and  more  than 
a  month  after  it  was  issued,  the  jury  is  in- 
structed, that  if  they  believe  tnat  Birch 
niever  intended  to  transfer  the  ownership  of 
the  certificate  to  Sanford,  the  plaintiff  must 
recover."  These  requests  were  refused  and 
plaintiff  excepted.  The  court  then  directed 
a  verdict  for  the  defendants.  The  plaintiff 
again  excepted  and  now  brings  error. 

The  plaintiff  claims  (1)  that  the  indorsed 
contract  was  never  delivered  so  that  the  in- 
dorsement took  effect  as  a  contract:  and  (2) 
that  the  paper  sot  into  the  hands  of  Sanford 
without  any  fault  or  carelessness  on  his 
part,  and  so  seeks  to  bring  himself  within 
the  case  of  Buraon  v.  Huntington^  21  Mich. 
415. 

We  think  neither  of  these  propositions  is 
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maintafned.  In  Barson's  case  the  note  was 
never  completed  or  delivered,  and  was  void, 
and  it  was  held  that  the  indorsement  could 
not  give  it  validity.  In  this  case  the  validity 
of  the  certificate  is  not  questioned.  If  the  de- 
fendants were  innocent  bona  fide  purchasers  for 
value  thev  should  be  protected,  because  San- 
ford  coula  have  in  sucn  case  negotiated  this 
paper  to  the  defendants  freed  from  the 
equities  between  him  and  Birch,  the  real 
owner.  He  had  been  intrusted  with  it  as  a 
pledge  by  the  owner,  and  so  held  it  at  the 
time  he  sold  it  to  the  defendants.  It  was  ne- 
gotiable paper.  The  owner  had  placed  it  in 
a  situation  that  it  might  be  taken  and  difih 
posed  of  by  Sanford  to  an  innocent  party,  and, 
as  we  think  the  record  shows,  without  observ- 
ing the  ordinary  caution  of  business  men ; 
and  if  he  has  been  defrauded  by  Sanford  he 
cannot  be  heard  to  complain,  unless  it  shall 
be  found  that  the  defendant's  purchase  was 
not  bona  fide  and  in  good  faith. 

Plaintiff's  counsel  claim  that  the  certificate 
was  due  when  issued,  and  that  so  long  a  time 
had  elapsed  since  its  issue  that  when  Fisher 
and  Preston  acquired  it.  it  was  presumably 
dishonored  paper,  and  tney  did  not  acquire 
the  right  of  bcmafide  holders.  Tripp  v.  Oar- 
ieniusj  36  Mich.  496,  sustains  the  first  of  these 
propositions.  If,  however,  the  question  were 
an  open  one,  we  should  urge  that  such  a  cet- 
tificate  does  not  become  due  until  payment  is 
demahded,  as  held  in  Bellowa  FaUls  Bank  v.  Rut- 
land  Co.,  40  Vt.  377  and  HoweU  v.  Adams,  68  N. 
Y.  314;  but  whether  this  be  so  or  not,  it  is  un- 
necessary to  determine  in  this  case.  How- 
ever, alt  the  authorities  agree  that  such  paper 
is  properly  jpayable  onlv  upoq  return  ana  pre- 
sentation ot  the  certificate,  and  an  innocent 
purchase  for  value,  and  without  notice  of 
equities,  within  a  reasonably  short  time, 
is  entitled  to  the  rights  of  a  ^  bona  fide 
holder. 

In  view  of  the  puri>09es  of  this  kind  of  pa- 
per, and  the  commercial  usages  in  respect  to 
it,  the  situation  of  the  parties,  and  the  facts 
appearing  upon  the  record,  we  do  not  think 
the  lapse  of  thirty-one  days  sufficient  to  raise 
the  presumption  that  the  paper  had  been  dis- 
honored; and,  had  the  testimony  left  the 
case  here  we  should  not  feel  disposed  to  dis- 
turb the  judgment  at  the  circuit. 

Counsel  for  plaintiff,  however,  insist  that 
the  testimony  in  this  case  raised  the  question 
of  good  faith  on  the  part  of  the  defendaifts 
in  making  their  purchase  of  the  certificate, 
and  it  should  have  been  submitted  to  the 
jury.  In  considering  this  point  it  must  be 
remembered  this  case  is  not  one  of  equities 
asserted  in  favor  of  the  maker  of  negotiable 
paper,  but  whether  Birch  lost  title  to  bis 
certificate.    That  he  never  parted  with  the 


title  is  certain,  if  his  own  evidence  is  to  be 
believed.  The  defendants  get  it,  if  at  all 
because  he,  by  his  carelessness,  has  put  an- 
other in  possession  of  his  indorsement,  with 
legal  power  to  dispose  of  the  paper,  and  the 
defendants  may  have  title  if  they  took  the 

Saper  in  good  faith,  in  reliance  upon  the  in- 
orsement,  and  without  negligence.  Have 
they  done  so  ?  Does  Preston's  evidence  show 
it?  On  the  contrary,  does  it  not  appear 
affirmati velv  from  his  evidence  that  plaintff  's 
indorsemefti  wa»  not  verified  to  him,  and  he 
did  not  take  in  reliance  upon  it ;  apparently 
he  knew  nothing  of  the  plaintiff,  ana  ne  made 
no  inquiry  concerning  him.  A  stn^nger  pre- 
sented him  the  certificate,  with  the  plaintiff's 
name  upon  it;  and  instead  of  having  the  sig- 
nature verified,  and  taking  the  paper  in  re- 
liance upon  it,  he  requested  the  stranger  to 
give  him  an  indorser  he  knew,  and  then 
bought  it  in  reliance^  evidently  upon  that  in- 
dorsement. ''  Prima  facie,^*  at  least,  that  was 
the  case.  This,  in  connection  with  'some 
other  testimony  appearing  in  the  record, 
which  it  is  unnecessary  herein  to  state,  made 
it  quite  proper  to  submit  the  case  to  the 
jury. 

The  judgment  must  be  reversed  with  costs, 
and  a  new  trial  granted. 


» > » 


OV  VIWGAflBi 
THB  GUXK  or  THB 


ZM  THB  omcB  or 

UVnXKM  OOVIT. 


No.  1814.  WUUam  H.  Wallace  ot  al.  ex'xa,  Ao.,  v. 
Osoar  Townaend,  reoeiver  Ac  Error  to  the  ]>lstrlet 
Ck>art  of  Jeflbrson  Oonnty.  Daniel  Fiek«  Wm.  P. 
Hayes  for  plaintifb ;  Alexander  A  McDonald  ftn*  de- 
fendant. 

1816.  Home  Boilding  and  Iioan  Aasociatlan  et 
al.  V.  Charles  T.  dark  et  al.  Error  to  the  Diatrict 
Conrt  of  Franklin  Ck>anty.  Gilbert  H.  Stewart  for 
plain  tifb ;  S.  Hamilton  for  defendants. 

1810.  The  Cinolnnati  and  Clifton  Inoline  Plain 
R.  R.  Co.  V.  Alexander  Starbnck  and  Jaoob  Pfaw  'as- 
signees. Error  to  the  District  Ooort  of  Hamilton 
County.  Stalle  A  Kitridge,  Paxton  A  Warrington  for 
plaintiff;  J.  W.  Jordon  for  defendants. 

1817.  Salmbn  D.  Ashley  v.  Oiroline  M.  JKoekwell  et 
al.  Error  reserved  in  the  District  Conrt  of  Aahtabala 
County.  Northway  A  Fitch  for  plaintUT;  N.  P. 
Howland  for  defendants. 

.1818.  Sarah  E.  Bonte,  Exra.  Ac,  v.  Benjamin  P. 
Hinman  et  al.  Error  to  the  Superior  Court  of  Cin- 
cinnati. Boyoe  A  Boyd,  S.  T.  Crawford  for  plaintilk; 
B.  F.  Ehrman,  Stridand  A  Selmer,  Hoadly,  Johnston 
A  Co.  for  defendants. 

1819.  Jacob  Good  v.  Buckeye  Mutual  Fire  Inanrsnoe 
Co.  Error  reserved  to  the  District  Court  of  Sommit 
County.    J.  J.  HaU  for  plaintift 
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Those  young  bloods  who  are  in  the  habit 
of  taking  women  to  their  sleeping  rooms 
must  "  go  slow  "  in  the  future  or  they  will 
have  their  landlords'  fire  insurance  policies 
all  vacated.  The  Supreme  Court  of  Indiana 
recently  held,  in  the  case  of  The  Indiana,  Ins. 
Co,  v.  Brehn^  that  '^  the  conversion  of  an  or- 
dinary sleeping  apartment  into  a  house  of 
assignation  and  prostitution,  is  a  material 
change  in  the  character  of  the  occupation  of 
the  proj>erty,  within  the  meaning  of  the 
policy/'  where  one  of  its  conditions  was  to 
notify  the  insurance  company  "  of  any 
change  in  the  nature  or  character  of  the 
occppatioft  of  the  property  insured."  This  is 
a  novel  holding,  and  may  be  good  law  in  In- 
diana, whether  it  is  anywhere  else  or  not. 
This  case  recalls  one  that  was  carried  up  to 
the  Indiana  Supreme  Court  by  a  backwoods 
attorney,  in  which  it  was  originally  sought 
to  restrain  the  performance  of  a  certain  act. 
The  answer  in  the  court  below  showed  that 
the  act  had  already  been  performed,  and  the 
allegations  of  the  answer  were  proven  on 
trial.  It  is  scarcely  necessary  to  Sfty  that 
the  supreme  court  did  not  restrain  the  act. 

The  Supreme  Court  of  Pennsylvania  re- 
cently,, in  Chilcoafs  Appeal,  4  Legal  Intelli- 
gencer 296,  distinguishing  JPeterman^s  Appeal^ 
26  P.  F.  Smith  116,  where  a  man  made  an 
assignment  for  the  b^*nefit  of  his  creditors, 
reserving  generally  his  exemption  in  lieu  pf 
'a  homestead,  but  failed  to  make  a  demand  for 
it  ui\til  after  sale  of  the  property,  held  that  he 
had  lost  his  right  thereto  by  his  laches. 
When  the  exemption  is  a  personal  privilege 
which  the  debtor  may  waive  by  contract,  it 
has  been  held  that  he  may,  by  unequivocal 
acts,  waive  it  at  time  of  levy  and  sale,  BuU  v. 
Qreeuj  29  Ohio  St.  667 ;  and  where  such  right 
pends  upon  selection  or  demand,  a  failure  to 
make  such  selection  or  demand  at  the  proper 
time  o(  in  a  reasonable  manner  is  held  to  be 
a  waiver.  Frost  v.  Shaw,  3  Ohio  St.  270;  BvU  v. 
Oreeuy  mpra.  Where  a  debtor  is  required  to  de- 
mand his  homestead  and  it  can  only  be  set  off  to  | 


him  by  admeasurement  in  kind,  be  must 
make  such  demand  before  sale,  Kuntz  v.  Bxhr, 
28  La.  Ann.  9Q;  Willistdn  v.  Schmidt,  lb.,  416; 
Henehfddl  v.  Qearqe,  6  Mich  468 ;  MdUm  v.  An- 
drew%y4i  Ala.  454;  and  it  is  not  necessary  that 
the  demand  be  made  at  the  time  of  the  levy, 
Beeeher  v.  BcUdy,  7  Mich.  510,  but  any  time 
before  sale,  Sears  v.  Hanksj  14  Ohio  St.  298. 
But  where  he  can  demand  money  in  lieu  of 
a  homestead  a  demand  for  such  allowance  will 
be  good  if  made  before  the  proceeds  of  the  sale 
are  paid  over  to  the  sheriff,  Ragland  v.  Moore, 
61  Ga.  476,  if  not  before  order  of  distribution 
by  the  court.  Unless  it  is  specially  required 
by  the  constitution  or  statute  law  of  the  state, 
the  notice  for  claim  of  homestead  exemption, 
or  money  in  lieu  thereof,  need  not  be  in  writ- 
ing, Beeeher  v.  Baldy,  supra, 

flptsiGlesS  Sviginal  aqd  Seleebeel. 

— — ■ — ^  - 

UOSVSX  TO   TBAVnO  ZM  ZMTOXIOATIirO  UQUOBS. 

The  question  what  is  and  what  is  not  a 
constitutional  enactment  under  a  provision 
of  the  constitution  that  ''  no  license  to  traffic 
in  intoxicating  liquors  shall  be  granted,  but 
the  legislature  may,  by  law,  provide  against 
evils  resulting  therefrom,"  which  exists,  in 
Ohio,  and  substantially  in  some  other  states, 
has  of  late  years,  awakened  more  general  in- 
terest than  any  other  one  proposition  of  law. 

In  consequence  of  the  scarcity  of  decisions 
directly  qpon  the  subject  and  the  prolixity 
of  those  bearing  thereon,  it  is  necessary  to  give 
the  reasoning  of  the  courts  for  the  decisions 
rendered. 

In  the  last  case,  State  v.  Frame  (Sup.  Court 
Ohio,June  29, 1883),  a  law  was  passed  repealing 
the  law  which  made  it  a  misdemeanor  to  sell  in- 
toxicating liquors  to  be  drank  where  sold, 
and  providing  (1)  that  every  person  engaged 
ih  the  traffic  should  pay  a  certain  sum  of' 
money,  to  which  waj3  added  a  penalty  of 
twenty  per  centum  in  case  of  failure,  which 
should  be  a  lien  on  the  real  estate  on  or  in 
which  the  business  is  conducted ;  (2)  that  it 
is  a  misdemeanor  to  engage  in  the  traffic  on 
or  in  the  premises  owned  by  another  without 
the  writt^  consent  of  such  owner;  (3)  that 
the  collection  of  this  tax  and  the  enforcemt^nt 
of  this  lien  should  be  as  provided  for  the  col- 
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lection  of  other  taxes;  (4)  that  municipal 
corporations  have  full  power  to  regulate,  re- 
strain, or  prohibit  the  traffic.  The  constitu- 
tion provides  that  no  license  shall  be  granted^, 
but  the  legislature  has  power  to  provido 
against  the  evils  resulting  therefrom.  The 
court  held  that  this  act  did  not  violate  the 
constitution  for  the  following  reasons:  (1) 
That  unless  restrained  by  the  constitution  the 
legislature  has  the  power  to  prohibit,  regulate, 
license  or  tax  the  traffic;  but  the  legislature 
is  restrained  by  the  provision  above  quoted, 
hence,  if  the  act  is  not  a  license  law,  it  is 
valid.  A  license  is  granting  a  special  privi- 
lege to  one  or  more  persons  not  enjoyed  by 
citizens  generally.  This  act  does  not  grant  a 
special  privilege  because  before  the  act  the 
right  to  traffic  was  the  right  of  every  citizen, 
and  the  same  right  exists  under  the  act.  The 
personal  r\ght  to  traffic  is  not  taken  away 
from  any  one  except  that  no  one  can  do  it  on 
the  premises  of  another  without  the  owner's 
consent,  which  is  right  inasmuch  as  the  tax 
is  a  lien  on  the  realty ;  hence,  this  act  is  not 
a  license  l&w  nor  a  prohibitory  law.  It  is  a 
law  regulating  the  evils  resulting  from  the 
traffic  in  that  it  diminishes  the  number  of 
those  engaged  in  the  traffic,  by  means  of  a 
tax,  which  means  the  legistature  alone  has 
power  to^  select.  The  power  to  regulate  the 
evils  extends  to  mitigating,  diminishing,  or 
preventing  the  traffic  ;  hence,. as  the  legisla- 
ture has  power  to  prohibit  in  order  to  prevent, 
it  has  power  to  tax  in  order  to  diminish,  in- 
asmuch as  it  has  the  sole  piiwer  to  determine 
the  means  by  which  this  regulation  is  made. 
Neither  does  the  act  violate  the  constitutional 
requirement  that  all  taxes  shall  be  equal  and 
uniform,  because  revenue  can  be  raised  in  the 
form  of  a  license  on  business  injurious  ta pub- 
lic welfare  (which  the  sale  of  liquor  is),  but 
not  purely  for  revenue,  and  the  tax  in  this 
law  is  not  a  license  fee  nor  for  revenue  only, 
but  is  to  regulate  the  evils,  the  revenue 
being  merely  incidental.  This  court  held 
that  this  act  is  not  a  license  law  because  it 
does  not  take  away  or  confer  any  right  or 
privilege  which  existed  at  its  passage.  (2)  It 
is  a  law  to  provide  against  the  evils  resulting 
from  the  traffic,  because  if  the  legislature  de- 
termines that  to  provide  against  the  evils,  it 


is  necessary  to  prevent,  it  can  do  so,  and  as  it 
can  prohibit,  it  can  diminish  by  nteans  of  a 
tax.  It  will  be  seen  hereafter,  that  neither 
of  these  positions  is  satisfactory.  The  act  is 
a  license  law  because  it  confers  rights  or 
privileges  which  did  not  before  exist,  in  this, 
that  it* makes  it  lawful  to  drink  intoxicating 
liquors  at  the  place  where  sold  (section  11 
of  the  act),  and  by  imposing  the  tax  it  limits 
the  traffic  to  those  who  ray  and  havq  means 
to  pay,  thus  prohibiting  the  traffic  to  citizens 
generally^  because  if  one  traffics,  he  is  taxed, 
and  this  tax  is  a  lien,  and  if  he  does  not 
traffic  he  is  not  taxed.  It  is  not  an  act 
to  regulate  the  evils  resulting  from  the 
traffic,  because  the  legislature  can  not  prohibit. 
To  regulate  the  evils  resulting  from  the 
traffic  means  that  the  traffic  is  lawful,  and  that 
the  legislature  is  limited  to  regulating  the  ewib^ 
fU)t  to  regulating  the  traffic.  This  law  does  not 
regulate  any  evil  because  the  imposition  of  a 
tax,  and  at  the  same  time  enlarging  the  field 
for  the  traffic,  is  not  the  regulation  of  evilsL 
It  is  not  an  evil  per  ee  to  traffic  in  intoxicat- 
ing liquors,  but  evils  do  result  from  the  traffic ; 
hence,  it  is  lawful  to  traffic  in  this  business 
as  in  any  other  business,  but  the  wrongs  or 
evils  resulting  from  the  traffic  may  be  pro- 
vided against,  st^ch  as  regulating  the  quality, 
and  the  sale  to  proper  persons,  and  at  proper 
times  and  in  proper  places. 

In  State  v.  Hipp  (88  Ohio  St.  199),  the  stat- 
ute assailed  as  unconstitutional,  provided 
that  (1)  all  persons  engaged  in  the  traffic 
should  pay  a  certain  sum  of  money  and  fur- 
nish bond  to  secure  the  payment  and  oompii- 
ance  with  other  provisions  of  the  act.  (2)  To 
traffic  without  furnishing  the  bond  was  a 
crime.  (3)  To  traffic  after  the  bond  was  for- 
feited was  a  crime.  (4)  It  was  a  crime  to  fur- 
nish intoxicating  liquors  to  any  person  but 
such  as  comply  with  the  statute.  The  consti- 
tution prohibits  license,  but  permits  laws 
providing  against  the  evils  resulting  from  the 
traffic.  The  court  held  that  this  act  was  a 
license  law,  and  therefore,  unconstitutional 
for  the  following  reasons:  (1)  That  unless 
complied  with,  the  act  was  a  prohibitory  law 
and  made  unlawful  the  sale  of  that  which  be- 
.fore  it,  was  lawful,  namely :  ale«  beer,  cider, 
and  wine.    (P)  By  giying  the  bond  and  pay- 
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ing  the  tax,  the  right  or  privilege  to  traffic  is 
obtained,  and  non-compliance  makes  the 
traffic  unlawful.  Hence  the  law  is  a  license 
because  a  license  is  permission  from  compe- 
tent authority  to  do  an  act  which,  without  it, 
would  be  unlawful.  A  license  is  granted  un- 
der the  police  power  of  the  state,  and  a  fee 
therefor  may  be  exacted,  but  if  the  fee  is  for 
revenue,  it  is  the  exercise  of  the  taxing  power 
of  the  state  and  must  be  equal  and  uniform. 
The  dissenting  opinion  by  Justice  Johnson 
holds  the  act  constitutional  oh  the  ground  (1) 
that  the  law  is  a  tax  law,  not  a  license  law, 
because  the  act  confers  no  right  or  privilege; 
the  traffic  being  under  the  same  laws  exist- 
ing before  the  enactment  of  the  statute,  al- 
though the  act  makes.it  a  misdemeanor  to 
traffic  without  the  bond,  or  after  the  bond  is 
forfeited.  (2^  The  act  is  not  a  license  law, 
because  the  penalty  (the  misdemeanor)  is  for 
not  giving  security  to  pay  the  tax,  the  pen- 
alty being  a  mode  selected  to  enforce  pay- 
ment. The  law  confers  no  authority  or  no 
right  to  engage  in  the  traffic,  and  grants  no 
permission ;  it  simply  taxes  a  business  found 
in  existence;  although  under  the  act  no  one 
can  traffic  without  furnishing  the  bond. 

I  will  endeavor  toshow  that  this  reasoning  is 
fallacious.  The  power  to  tax,  either  for  revenue 
or  under  the  police  power  of  the  state  in  the 
form  of  license  is  essential  to  the  existence  of 
the  government,  and  may  be  exercised  to  the 
utpQoet  extent  to  which  the  govemnient  may 
choose  to  carry  it,  unless  restrained  by  th^ 
constitution.  The  only  security  against  its 
abuse  is  found  in  the  structure  of  the  govern- 
ment. In  imposing  a  tax  the  legislature  acts 
upon  its  constituents.  The  people  giv6  to 
the  government  the  right  to  tax  themselves, 
and  as  the  exigencies  of  the  government  can 
not  be  limited,  they  prescribe  no  limits  to  the 
exercioe  of  the  right,  resting  confidently  on 
the  interest  of  the  legislator,  and  on  the  in- 
fluence of  the  constituents  over  their  repre- 
sentatives to  guard  against  abuse.  Hence, 
unless  restrained  by  the  constitution  of  the 
state,  the  constitution  of  the  United  States, 
and  the  laws  made  in  pursuance  of  the  latter, 
the  power  of  the  legislature  to  impose  taxes  is 
unlimited,  inasmuch  as  such  power  is  inherent 
in   sovereignty   and  rests  on  necessity  (ifi> 


OuUochv.  Marylandy  4  Wheat.  428;  Pravidenee 
Bank  v.  BiUings,  4  Pet.  561). 

Taxes  have  been  defined  to  be  ^'  burdens  or 
charges  imposed  by  the  legislature  upon  per- 
sons or  property,  to  raise  money  for  public 
purposes,  t.  e,  for  the  exercise  of  governmental 
functions  (Cooley  Const.  Lim.  211) ;  and  by 
another  writer  (Montesquieu  Sp.  of  Law,  B. 
12  Ch.  30)  tobe  such  portion  that  each  citizen 
gives  of  his  property  in  order  to  secure  or  to 
have  the  enjoyment  of  the  remainder ;"  hence 
government  is  established  for  the  protection 
u«  person  and  property,  and  taxes  are  im- 
posed to  consummate  this  protection.  The 
power  to  tax  is  exercised  (1)  for  the  purpose 
of  revenue,  (2)  for  the  purpose  of  regulat- 
ing such  business  or  employment  as  the 
public  policy  may  require.  When  the  purpose 
is  for  revenue,  it  is  a  tax,  and  imposed  on  per- 
sons or  property,  and  is  generally  required 
to  be  equal  and  uniform ;  and  when  imposed 
for  the  purpose  of  regulation,  it  in  a  license 
(Cooley  on  TaxatiM,  409 ;  Freeholders  v.  Berber, 
7  N  J.  64 ;  J5Sp  v.  PMerscm,  26  N.  J.  298;  State 
V.  HoboJcen,  33  N.  J.  280 ;  State  v.  Roberta,  11 
Gill  &  J.  506  ;  Boston  v.  Schaffer,  9  Pick.  416; 
QmmontoeaUh  v.  Stodder,  2  Cush.  562 ;  Mobile  v. 
MiUer,  3  Ala.  137 ;  BenneU  v.  Birmingham,  31 
Pa.  St.  16;  Oincin.  v.  Bryson,  16  Ohio  625} 
Mays  V.  Oincin,,  1  Ohio  St.  268 ;  BaJeer  v.  Oincin^ 
11  Ohio  St.  534 ;  Gas  Co.  v.  State,  18  Ohio  St. 
243;  Chilvers  v.  People,  11  Mich.  43;  Ash  v.  Peo- 
ple, 11  Mich.  347;  OoUins  v.  Louisville,  9  B. 
Mon.  134 ;  St.  Louis  v.  Ihsurance  Co.,  47  Mo.  160; 
State  V.  Herod,  29  Iowa  123;  Burlington  v.  Ins. 
Co,,  31  Iowa  102 ;  Ward  v.. Maryland,  12  Wall. 
429;  Dillon  Mun.  Corp.,  §609;  N..  Y.  v.  R. 
R.  Co.,  32  N.  Y.  261 ;  R.  R.  v.  LouisvUle,  4  Bush. 
478 ;  2  Withrow  Corp.  Ca.  860). 

A  license  is  a  permit  to  do  that  which, 
without  the  license,  would  be  unlawful,  6nd  a 
tax  is  a  rate  or  sum  of  money  assessed  on  per- 
sons or  property  (Cooley  on  Tax,  407 ;  Cooley 
Const.  Lim.,  201 ;  Chilvers  v.  People,  11  Mich. 
43,  49;  1^9.  Co.  v.  Augusta,  60  Ga.  630;  Bauv. 
L.  D.;  Mayor  v.  OiarUon,  36  Ga.  460).  A  li- 
cense is  used  under  the  system  of  regulation, 
and  a  tax  is  used  under  the  system  of  obtain- 
ing revenue  for  the  expenses  of  th^  govern- 
ment ;  hence,  if  the  object  of  any  law  is  to  ob- 
tain revenue,  it  is  a  tax  law,  and  if  for  rogu- 
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lation,  it  is  a  license  law,  to  which  a  license 
fee  may  be  attached  to  pay  the  expenses,  and 
compensate  the  incidents  that  may  be  ex- 
pected to  flow  therefrom,  such  as  the  expenses 
for  inspecting  and  regulating  the  business; 
but  if  the  license  fee  is  for  revenue,  it  is  a  tax 
(Johnson  V.  PhUcL,  60  Pa.  St.  446  ;  Ash  v.  /^ 
pie,  11  Mich.  847 ;  Burlington  v.  Ins.  Co.,  31 
Iowa  102),  and  must  be  equal  and  uniform, 
although  one  case  {Baker  v.  Panola  Ins.  Co.,  30 
Tex.  86)  stretched  the  rule  to  the  extent  of 
saying  that  a  license  fee' of  1250  for  the  traf- 
fic in  intoxicating  liquors  was  only  a  regula- 
tion of  the  traffic,  and  not  a  tax. 

The  power  to  regulate  is  confined  to  busi- 
ness or  employment,  and  is  unlimited  unless 
restrained  by  the  constitution  (Durach's  Ap- 
peal, 62  Pa.  St.  491 ;  Aulanier  v.  !%€  Gov.,  1 
Tex.  653;  Baker  v.  Panola  Co.,  30  Tex.  86; 
Kilson  V.  Ann  Arbor,  26  Mich.  325;  Black  v. 
Jou:ksonvilU,  36  111.  301 ;  East  8t.  Louis  v. 
Wehrung,  46  111.  392  ;  SUUe  v.  Oampbdl,  33  Pa. 
St.  880;  ML  Carmd  v.  Wabash  Co.,  50  111.  69; 
Him  V.  auue,  1  Ohio  St.'  15 ;  Ptige  v.  Stale,  11 
Ala.  849 ;  Omr.  v.  Jordan,  18  Pick.  228 ;  Stale 
y.  QuxnMyseB,  1  Cheves  220;  Comr.  y»  Dennis, 
1  Cheves  229 ;  Stale  v.  PreUyman,  3  Harr.  570 ; 
Boni^  V.  Welbom,  7  Ga.  296;  Hannibal  v.  Guy- 
ott,  18  Ho.  515 ;  St.  Louis  v.  Siegrist,  46  Mo.  598 ; 
Qmr.  V.  Thayer,  5  Met.  246 ;  Overseers  v.  War- 
ner, 3  Hill  150);  hence,  when  it  is  exercised, 
the  business  or  employment  operated  upon 
becomes  a  privilege. 

Uetually  this  power  to  regalate  or  license  is 
exercised  and  operates  upon  such  business  or 
employment  when  it  is  (1)  specially  profit- 
able; (2)  when  it  requires  special  regulation; 
(8)  when  it  is  in  the  nature  of  a  franchise; 
so  that  the  burdens  of  taxation  will  be  gen- 
erally distributed. 

For  the  exercise  of  a  privilege,  a  license — 
permit — is  given,  which  may  be  given  with 
or  without  a  fee  or  a  tax.  It  is  a  permit  to 
carry  on  tlft  busines  which,  if  carried  on 
without  the  permit,  it  would  be  unlawful. 
In  connection  with  the  permit  a  tax  or  fee 
may  be  exacted  as  a  condition  to  transact  the 
business.  The  privilege  obtained,  evidenced 
by  the  license  or  permit,  may  be  taxed  in 
proportion  to  the  property  value  it  j>ossesses 
(License  Tax  Cases,  5  Wall.  472 ;  Bancroft  v. 


Dumas,  21  Vt.  456;  Alexander  y.  ffDonneU,  12 
Kas.  608;  Page  v.  State,  ir  Ala.  849;  Lamed  v. 
Andrews,  106  Mass.  435 ;  Smith  y.  Mawhood,  14 
M.  &  W.  452),  unless  the  state  has  contracted 
to  exempt  it  {Home  Ins.  Cb.  v.  Augusta,  50  6a. 
530;  Savannah  y.  Oiarlton,  36  6a.  460;  Burdi 
y.  Savannah, 4&GsL.  596;  Robinson  v.  Theitayor, 
1  Humph.  156 ;  Quid  v.  Richmond,  23  Gratt 
464 ;  Drexel  v.  QmmonweaUh,  46  Pa.  St.  81 ; 
Read  v.  Beatt,  42  Mass.  472 ;  Ooulson  v.  Harris, 
43  Miss.  728;  DrysdaU  y.  Pradat,  45  Miss.  445^ 
Durach's  Appeal,  62  Pa.  St.  491 ;  Fteteher  y. 
aiver,25  Ark.  289',Stale  v.  Airbr,32N.  J. 426; 
Napier  v.  Hodges,  31  Texas  287;  OuihberiY. 
Oonly,  32  6a.  211 ;  Wendover  v.  Lexingtenj  16  B. 
Mon.  258). 

The  traffic  in  intoxicating  liquors  has  been 
since  5  &  6  Edw.  VL  Ch.  25,  and  now  is  a 
subject  of  legislative  regulation  under  a  li- 
cense system,  it  being  a  business  requiring 
special  regulation,  because  the  unrestrained 
use  as  a  beverage,  is  dangerous  to  tne  public 
peace  and  morals,  increasing  crime  and  pov- 
erty, and  is  per  se  a  vice ;  hence  it  is  regulated 
or  prohibited  to  be  dealt  in  except  by  thoee 
licensed  under  such  penalties  as  the  law  mak- 
ing power  may  prescribe,  the  license  being  a 
part  of  the  regulation  to  prevent  the  indis- 
criminate traffic,  and  not  to  raise  revenue  by 
taxation  (Cooley  on  Taxation,  410;  Thompmm 
V.  State,  15  Ind.  449;  Qmr.  y.  Byrne,  20  Gratt 
165 ;  Straub  v.  Oardon,  27  Ark.  625  ;  FalmmOh 
v.  Watson,  5  Bush.  66U). 

License  having  its  vitality  from  the  power 
to  regulate,  and  not  from  the  power  to  tax, 
it  does  not  infringe  th;it  provision  of  the  con- 
stitution which  requires  all  taxes  to  be  equal 
and  uniform,  and  need  not  be  assessed  upon 
the  business  done  (Durach's  Aftpeal,  G2  Pa 
St.  491;  Keller  y.  StaU,  11  Md.  525;  PMue  y. 
Mis,  18  6a.  586;  Youngblood  v.  &xftm,  32 
Mich.  406 ;  License  Cases,  5  How.  504 ;  5  Wall. 
472). 

Jt  has  been  held  that  Ihe  constitutional 
requirement  of  uniformity  and  equality  in 
taxation  only  extends  to  such  objects  of  tax- 
ation (persons  or  property)  as  the  legislature 
shall  determine  to  be  subject  to  it  {Ststte  v. 
North,  27  Mo.  464 ;  People  v.  Coleman,  3  Cala. 
46;  Durach's  Appeal,  62  Pa  St.  494),  and 
that  the  power  to  determine  the  persons  and 
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the  objects  to  be  taxed  is  intrusted  exclusively 

to  the  legislature  ( Wibon  v.  The  Mayor,  4  E. 

D.  Smith  «76 ;  HiU  y.  Higdtm,  6  Ohio  St.  245; 

StaU  v.  PUrker,  33  N.  J.  313;  KneeUmd  v.  MUr  . 

VKOikee^  16  Wis.  454),  but  over  the  persons  or 

property     selected;    the   burdens    iQUSt    be 

spread  equal  and  uniform,  or  the  law  will  be 

unconstitutional  as  to  those  who  are  selected 

to  make  the  payment  (  Weeks  v.  Milwaukee,  10 

Wis.  242 ;  Henry  y.  O^eeter,  15  Vt.  460 ;  State  v. 

OMector,  4  Zab.  108 ;  Ins.  Oo.  v.  Yard,  17  Pa.  St. 

321 ;  Dunham  v.  Oiieago,  55  HI.  361 ;  Dean  v. 

Oleaaon,    16    Wis.   1 ;    Hereey    v.  Supemaors, 

16  Wia  185).  And  it  will  be  found  thai 
the    distinction  is  that   when    the   burden 

is  a  tax  for  revenue,  it  must  be  equal  and  uni- 
form, and  when  for  regulation,  it  need  not  be 
equal  and  uniform,  and  whether  it  is  or  is 
not,  is  a  matter  for  the  judiciary. 

In  Van  Earn  v.  The  People  (42  Mich.  183),  it 
was  asserted  that  the  statute  specially  taxing 
dogs  was  invalid,  because  contrary  to  the  con- 
stitution requiring  all  taxes  to  be  uniform 
and  equal,  and  the  court  held  that  this  .tax 
did  not  violate  the  constitution  because  it 
was  not  a  tax  for  revenue,  but  a  regulative 
expedient  for  the  repression  of  private  mis- 
chief, and  to  promote  the  redress  of  private 
wrongs  by  taxing  the  dogs  to  pay  for  the  dam- 
ages done  to  sh^p  by  these  animals ;  hence, 
dogs  are  subject  to  special  and  peculiar  regu- 
lations to  repress  the  mischief  likely  to  be 
done  {Blabr  v.  Forehand,  100  Mass.  136 ;  Cbr- 
ier  V.  Dow,  16  Wis.  298;  Tenney  v.  Lonz,  16 
Wis.  566;  IStehM  i.  WittiarM,  27  Ind.  62; 
Mi^rey  y.  Brown,  42  N.  H.  373;  Wool/ v.  Chatr 
her,  31  Ck>nn.  121 ;  ExparU  Cooper,  3  Tex.;  C. 
App.  486). 

Prohibitory  laws  against  intoxicating 
liquors  are  sustained  on  the  ground  of  police 
regulation  for  the  prevention  of  intemper- 
ance, crime,  and  abatement  of  nuisances 
(OmmanweaUh  v.  KendaUr^  12  Cush.  414 ;  (hmr 
monweaUh  Y.Klapp,BQTBjiyii  Oom.v.  Howe,  18 
Gray 26;  Stmto  v.  State,  2 Iowa  202;  One  House 
v.  auoe,  4  Oieene  (Iowa)  172 ;  Staie  v.  Dofdnuy, 
8  Iowa  396;  StaU  v.  Wheder,  26  Conn.  290; 
BeyncUe  v.  Gmry, 26  Conn.  179 ;  Oviotf  y.Pmd, 
29  Conn.  479 ;  Aepfe  y.  Gattagher,4  Mich.  244; 
Jbnei  y.  The  Aqpfa,  14  01. 196^;  State  v.  PrteeoU, 
27  Vi.  194;  CHU  v.  Barker,  81  Vt.  610);  henoe, 


the  legislature,  if  not  restrained  by  the  con-* 
stitution,  can  declare  liquor  kept  for  sale  a 
nuisance,  destroj^  the  same,  and  seize  and  con- 
demn the  buildings  {One  Houee  v.  State,  4 
Oreene  172;  Lincoln  v.  Smith,  27  Vt.  328  ;  Ofrir 
att  V.  Pond,  29  Conn.  479 ;  State  v.  Robineon,  33 
Me.  568;  License  Cases,  5  How.  U.  S.  589; 
Detrin  v.  ScoU,  34  Ind.  67),  but  after  the  right 
of  trial  (Hibbard  v.  PeofOe,  4  Mich.  125 ;  Fisher 
V.  M;Oir,  1  Gray  1 ;  Meehmeier  v.  State,  11  Ind. 
484;  WynehaTner,  y^.  People,  13  N.  Y.  378),  and 
without  compensation  to  the  owner.  The 
trade  being  lawful  and  the  capital  employed 
protected,  the  legislature  can  step  in  and  by 
an- enactment  based  on  public  policy,  annihi* 
late  the  traffic,  destroy  the  employment  and 
the  value  of  the  property  on  hand;  even  the 
keeping  for  sale  the  liquor  becomes  criminal, 
and  without  change  in  his  own  conduct  or 
employment,  the  merchant  of  yesterday  be- 
comes the  criminal  of  to-day,  and  the  building 
in  which  he  lives  and  conducts  the  business 
becomes  the  subject  of  legal  proceedings,  and 
liable  to  be  proceeded  against  by  forfeiture. 

But  the  introduction  into  a  state  of  im- 
ported liquors  and  a  sale  thereof  in  original 
packages  cannot  be  prohibited,  because  it 
would  be  in  conflict  with  the  power  of  con- 
gress to  regulate  commerce ;  yet,  after  the 
original  packages  have  been  broken,  the  sale 
can  be  prohibited  (License  Cases,  5  How.  574 ; 
12  Wheat.  419;  Lincoln  v.  Sm^ith,  27  Vt.  336; 
Bradford  v.  Stevens,  10  Gray  379 ;  StcOe  y.  Rob- 
inson, 49  Me.  285;  Bode  v.  State,  7  Oill  826 ; 
Jones  V.  The  People,  14  HI.  19^;  SlaU  v.  Wheder, 
25  Conn.  290',  Santo  v.  State,  2  Iowa  202;  MbL 
Board  v.  Barrie,  34  N.  Y.  657),  and  it  has  been 
held,  though  not  satisfactorily,  that  if  the  pro- 
hibitory laws  passed  tends  to  prevent  the  ful- 
fillment of  contracts  previously  made,  and 
thereby  violating  the  obligation  of  contracts, 
it  will  be  valid  {The  People  v.  Hawley,  3  Mich. 
330 ;  Reynolds  v.  Oeary,  26  Conn.  179).  But 
neither  the  payment  of  the  United  States  ex- 
cise tax,  nor  a  license  from  the  United  States 
revenue  collector  will  justify  the  sale  of  in- 
toxicating liquor  in  violation  of.  the  law  of  a- 
state  {State  y.  Ddano,  64  Me.  601 ;  MeQain  y. 
Ommonwealth,  8  Wall.  387). 

The   constitatioQ    of  Michigan    pioyides 
that  the  legialatara  shall  not  pass  any.aet  aur 
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thorizing  the  grant  of  license  for  the  sale  of 
ardent  Bpirits,  or  other  intoxicating  liquors. 
Prior  to  1876,  the  law  prohibited  the  sale  of 
intoxicating  liquors.  In  1875,  the  prohibi- 
tory law  was  repealed  and  a  tax  was  impoeysd 
on  the  traffic  and  a  penalty  (a  misdemeanor) 
attached,  if  the  traffic  was  carried  on  without 
paying  the  tax.  In  the  case  of  Youngblood  v. 
SexUm  (32  Mich.  406,Cooley,  Justice,)  this  law 
was  assailed  on  the  ground  (1)  that  this  tax 
was  a  license ;  (2)  that  it  w^  unequal  and  not 
uniform,  and  therefore,  in  conflict  witK  the 
constitution.  The  court  decided  that  the  act 
was  constitutional.  The  opinion  is  lengthy 
and  the  reasoning  somewhat  curious.  The  court 
said  that  (1)  the  unlawfulness  of  the  traffic 
was  caused  by  the  prohibitory  law  and  the 
repeal  of  that  law  recognized  its  lawfulness. 
The  traffic  under  the  constitution,  was  lawful 
in  the  absence  of  the  prohibitory  law.  When 
the  prohibitory  law  was  repealed  by  the  act 
of  1876,  the  traffic  then  became  lawful 
whether  taxed  or  not,  inasmuch  as  the  law 
of  1875  did  not  make  the  traffic  unlaw- 
ful, if  the  tax  is  not  paid.  The  failure 
to  pay  the  tax  does  not  make  the  traf- 
fic unlawful.  If  the  tax  is  paid,  the  traffic  is 
lawful ;  if  not  paid  the  traffic  is  lawful,  hence 
it  is  not  a  licenf>e,  it  is  a  tax  on  a  business 
not  prohibited ;  (2)  taxes  are  burdene  neces- 
sary to  the  existence  of  government,  and  a 
thing  or  business  is  not  licensed  or  sanctioned 
when  this  burden  is  imposed  or  withheld; 
hence  taxes  can  be  levied  on  a  legal  or  ille- 
gal traffic  just  as  the  United  States  Govern- 
ment taxed  whiskey  in  a  state  where  its  sale 
was  prohibited  {McOuire  v.  Comr.^  5  Wall,  387 ; 
Purvear  v.  ChmmonioeaUh,  5  Wall.  475),  inas- 
much as  protection  is  not  due  to  a  thing 
because  that  thing  or  business  is  taxed. 
Things  not  taxed  are  as  well  protected  as 
things  taxed.  A  business  can  be  taxed 
and  not  protected.  The  state  does  not 
tax  all  it  protects.  It  selects  its  own  subjects 
for  taxation  (JSrfty  v.  Shaw,  19  Pa.  St.  258; 
CommonioeaUh  v.  Savings  Bank,  5  Allen  428 ; 
AUen  v.  Drew,  44  Vt.  174 ;  Chrimm  v.  Sc?iool  Dia- 
iricty  67  Pa.  St.  433 ;  People  v.  WcnihingUm,  21 
111.  171 ;  Cohum  v.  Richardaon,  16  Mass.  213 ; 
Ooiie  V.  -Society  for  Savings,  32  Conn.  173. 
3.    Taxes    on    business   is  in    the  form  of 


license  fee.  Taxes  in  all  cases  do  not  imply 
license.  A  business  may  be  licensed  and  not 
taxed,  and  it  may  be  taxed  and  not  licensed. 
A  law  may  tax  a  business  carried  on  under  a 
license.  The  license  confers  the  privilege  but 
this  privilege  can  be  taxed  (OtUd  v.  Rich- 
mond, 23  Gratt.  464;  Napier  v.  Hodge^  31 
Texas  287;  CaMert  v.  Qmley,  32  Ga.  211; 
Wendover  v.  Lexington,  16  B.  Mon.  258).  4. 
A  license  is  a  permission  to  do  something 
which  cannot  be  done  without  a  license — ^it 
confers  a  right  which  otherwise  does  not  exist. 
A  license  issues  under  the  police  power  of  the 
state.  Unless  restrained  by  the  constitution, 
the  legislature  can  make  such  rules  and  regu- 
lations, as  to  the  conduct  of  persons  and  prop- 
erty, and  the  manner  in  which  various  trades, 
pursuits,  and  business  mav  be  conducted,  and 
attach  a  license  ^fee  thereror.  When  the  li- 
cense fee  covers  the  cost  of  the  regulation  and 
is  not  imposed  for  revenue,  it  is  a  license  and 
when  the  fees  or  impositions  are  greater  than 
the  cost  of  regulation  it  is  a  tax.  License 
being  a  permission  the  fee  is  not  the  consid- 
eration for  tlie  licentue,  but  the  cost  of  regula- 
tion;henceit  is  not  a  con  tract,  it  isaoondition. 
A  tax  on  the  traffic  is  not  a  license  unless  the 
tax  confers  some  right,  which  otherwise  did 
not  exist  (Chihers  v.  The  People,  11  Mich.  43). 
The  law  of  1875,  imposing  this  tax  on  the 
traffic,  does  not  confer  a  right  which  did  not 
exist  before.  It  merelv  imposed  a  tax  on  the 
traffic.  The  traffic  is  lawful,  whether  the  tax 
is  or  is  not  paid.  A  failure  to  pay  the  tax  is 
not  a  forfeiture  of  the  right  to  pursue  the 
traffic.  The  statute  only  imposed  the  tax 
and  provided  a  method  of  collecting  it. 

In  this  opinion  the  three  first  propositions, 
are  generally  conceded,  but  tne  last  one 
namely — that  the  law  is  not  a  license  law,  but 
a  tax  law,  because  it  does  not  confer  any  right 
or  privilege  which  did  not  before  exist— is 
doubtful.  '  The  law  imposed  the  tax,  and 
made  it  a  criminal  offense  to  traffic  without 
paying  the  tax. 

The  traffic  was  confined  to  those  who  paid 
the  tax,  and  it  was  made  unlawful  to  seU 
without  paying  it,  hence  the  law  come  with- 
in the  meaning  of  a  license.  The  traffic  was 
not  free  to  everybody,  but  limited  to  those 
who  paid  a  tax,  who  were  protected  in  the 
privilege  of  trafficking,  to  the  exdusion  of 
those  who  did  not  pay.  The  tax  was  levied 
upon  the  traffic  (the  business),  and  not  upon 
person  or  property,  and  it  is  difficult  to  see 
now  this  act  as  well  as  the  Ohio  law,  is  not  a 
licence  enactment. 

Jno.  F.  Ksllt. 
Bdlairef  Ohio, 
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Reperted  Gages. 


BTATS   SZ    BEL    ATTOBHSlr-OSVESAL   ▼.    FBAXX, 
AITDITOB,  AKB'  BXmrXB  t.  BAITDEB  BT  AL. 

lilQUOB  LlOENSB— SOOTT  ACTT— CONBTITUnOlf  AL  LaW. 

{OMo  Supreme  OmrL    June  26, 1888.) 

1.  The  stotute  of  April  17,  188S,  entitled  "  an  act 
further  to  provide  against  evils  resultins  from  the 
trafflo  in  intoxicating  liquors,"  authoriasing  annual 
assessments  upon  the  Dullness  of  trafflcing  in  intoxi- 
cating li()uors  is  a  valid  and  constitutional  enactment. 

2.  The  provisions  of  the  second  section  of  the  stat- 
ute do  not  operate  where  the  real  property ,  on  and  in 
which  the  business  is  conducted  by  a  tenant,  is  held 
by  such  tenant  under  a  lease  for  a  term  executed  be- 
fore the  passage  of  the  statute. 

'Mandamus.     (^State  v.  Prame^) 
Reserved  from  District  Court  of  Cuyahoga 
Couotjr.     (Benner  v.  Bauder,) 

Sdpinion  by  McIlvaine,  J.    See  O.  L.  J. 
.  3,  p.  701.] 

Okby,  J.  dissenting. 

I  am  unable  to  conciir  in  the  judgments 
rendered  in  these  cases.  In  my  opinion  judg- 
ment should  be  rendered  in  The  &ate  v.  rVame 
in  fiivor  of  the  defendant,  and  in  Benner  v. 
Bauder  the  judgment  should  be  reversed 
arid  the  relief  demanded  in  the  petition 
granted.  The  infirmity  which,  in  The  State  v. 
Mipp,  38  Ohio  St.  199,  we  held  to  be  fatal  to 
the  act  of  1882,  was  transmitted*  to  the  act  of 
1883.  Parent  and  child  are  alike  affected. 
Believing  the  act  of  1883'  to  be  unconstitu- 
tional, respect  for  the  general  assembly  which 
enacted  it  and  for  the  majority  of  this  court 
which  has  maintained  its  validity  in  an  able 
opinion,  demands  that  I  should  state  my  own 
views  upon  the  subject. 

In  the  majority  opinion  it  is  asserted  that, 
under  the  constitution  as  it  is,  the  general  as- 
sembly has  the  power  to  nass  a  prohibitory 
liquor  law,  and  consioerable  space  is 
occupied  upon  the  subject.  No  such  question 
was  presented  in  either  of  the  cases,  and  I  beg 
leave  respectfully  to  sav  that  no  such  question 
was  considered  or  decided  by  the  court.  The 
act  of  1883  is  not  a  prohibitory  law.  Indeed, 
no  statute  has  ever  been  passed  in  the  state 
which  was  more  unlike  a  prohibitory  law. 
Under  the  rules  of  this  court,  such  a  state- 
ment in  a  majority  opinion  is  to  be  regarded 
as  merely  an  expressson  of  the  viewb'  of  the 
judffe. preparing  c(uch  opinion.  It  goes  forth 
without  authority,  settles  nothing,  and  no- 
body is  bound  by  it.  If  the  legislature  passes 
a  prohibitory  liquor  law,  and  its  constitution- 
ality is  assailed  in  this  court,  I  will  then  be 
willing  to  consider  its  validity.  In  the  cases 
now  before  us  I  will  confine  myself  to  an  ex- 
amination of  the  question  whether  the  act  of 
1883  is  a  license  law. 

The  act  of  1831  (3  Curwen,  2424)  was  in 
force  when  the  convention  which  framed  the 
constitution  finished  its  labors.    That  act  was 


called  and  known  as  a  license  law,  but' no 
authority  to  buy  or  sell  liquors  was  granted 
by  it  or  under  its  authority.  Indeed,  no  such 
authority  has  ever  been  necessary.  The 
common  law  right  possessed  by  every  person 
to  buy  and  sell  liquors  of  every  sort  at  pleas- 
ure, 18  not  interfered  with  in  any  respect  by 
our  constitutions,  federal  or  state.  Restraints 
upon  the  traffic  can  only  be  imposed  by  con- 
stitutional provision  or  under  legislative  au- 
thority, ana  legislative  authority  may  be 
general  or  restricted  under  organic  law.  The 
act  of  1831  provided,  "  that  if  any  person 
shall  keep  a  tavern  or  retail  spirituous  liquors, 
or  shall  vend  or  sell  any  spirituous  liquors  of 
any  kind  to  be  drank  at  the  place  where  sold, 
or  shall  vend  or  sell  such  spirituous  liquors  by 
less  quantity  than  one  quart,"  without  being 
duly  licensed  as  a  tavern  keeper,  he  should  be 
fined  not  exceeding  one  hundred  dollars  nor 
less  than  five  dollars,  on  conviction  upon  in- 
dictment. By  the  same  act  power  was  con- 
ferred on  the  court  of  common  Jbleas  to  grant 
(3  Curwen,  2424)  or  refuse  (2  Curwen,  1076) 
to  applicants  licenses  to  keep  taverns,  but 
such  Ucense  could  only  be  granted  when  the 
court  was  satisfied,  among  other  things,  that 
such  tavern  was  necessary,  and  that  the  appli- 
cant was  a  man  of  good  moral  character  and 
a  suitable  person  to  keep  a  tavern,  and  that 
he  was  provided  with  suitable  accommoda- 
tions for  such  purpose.  The  charge  for  such 
license  was  not  more  than  fifty  nor  less  than 
five  dollars  per  annum,  the  court,  in  fixing 
the  amount,  '^  having  proper  regard  for  the 
applicant's  place  of  business.''  A  paper  called 
a  license  was  issued  to  such  tavern  keeper  by 
the  .clerk  of  the  court,  on  payment  of  his  fee 
of  fifty  cents  therefor. 

Nothing  is  clearer  than  that  the  privilege 
Secured  to  a  tavern  keeper,  under  the  act 
of  1831,  was  neither  exclusive,  unrestricted, 
nor  beyond  legislative  control.  That  there 
was  an  attempt,  even  indirectly,  to  grant  any 
exclusive  power  to  deal  in  liquors  is  not 
pretended,  for  the  right,  existing  in  all 
persons,  to  sell  to  another  liquors  of  any  sort, 
in  any  quantity  not  less  than  one  quart, 
where  the  liquor  was  not  to  be  drunk  at  the 
place  where  sold,  was  untouched  by  any  stat- 
ute then  in  force.  That  such  privilege  was 
no]b  unrestricted  is  manifest,  for  if  such  tav- 
ern keeper  permitted  any  kind  of  rioting, 
reveling,  intoxication,  or  drunkenness  on  his 
premises,  he  was  subject  to  criminal  prosecu- 
tion and  his  license  was  revoked.  And  that 
legislative  control  existed  cannot  be  doubted, 
for  the  general  assembly  mi^ht  not  only 
deny  th^  power  to  issue  licenses  in  the  future, 
but  revoke  all  existing  licenses.  Him  v.  The 
Suae,  1  Ohio  St  16 :  Cooley's  Con.L.  (6th  ed.) 
843. 
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Sacb,  in  substance,  was  the  condition  of  the 
statute  law,  in  relation  to  the  traffic  in  in- 
toxicating liquors,  at  the  timb  stated,  that  is, 
in  March,  1861.  wnen  the  convention  which 
framed  the  Constitution  finished  its  labors. 

The  result  of  this  legislation  was  apparent. 
While  the  right  to  traffic  in  liquors  was  not 
in  terms  granted  or  authorized  to  be  granted 
to  anybody,  yet  the  efiect  of  the  statute  was 
to  reserve  to  licensed  tavern-keepers  the  ex- 
cludive  right  to  sell  spiritous  liquors  to  be 
drunk  at  the  place  wheresold,  while  the rieht 
of  all  persons  to  deal  in  liquors,  in  such  other 
way  as  they  might  see  proper,  was  left  prac- 
tically undisturbed.  The  subject  of  such 
traffic  waa,  however,  agitated  throughout  the 
state  during  the  winter  of  1850-1,  and  a  large 
number  of  the  members  of  the  constitutional 
convention,  and  a  majority  of  the  members  of 
the  general  assembly,  then  in  session,  were 
opposed  to  such  license  system.  The  conven- 
tion submitted  to  the  people  for  their  ratifica- 
tion the  constitution  which  had  been  framed, 
and  also  submitted  to  a  separate  vote  the  fol- 
lowing provision,  which  was  to  become  part 
of  the  org[anic  law  if  ratified :  '*  No  license 
to  traffic  m  intoxicating  liquors  shall  here- 
after be  granted  in  this  state,  but  the  gen- 
eral assembly  may  provide  by  law  against 
evils  resulting  therefrom."  Schedule,  §  18. 
The  separate  provision  as  well  as  the  con- 
stitution having  been  ratified  by  the  peo- 
ple, such  separate  provision  Ji>ecame  part  of 
the  organic  law.  .  Meanwhile,  the  general  as- 
sembly had,  on  March  12,  1851,  repealed  scv 
much  of  the  act. of  1831,  as  operated  as  a  li- 
cense to  sell  liquors.  Him  v.  The  State^  mpra, 
tM  of  1831,  without  the  exception  in  favor  of 
This  left  in  force  the  penal  provisions  of  the 
act  of  1831,  without  the  exception  in  favor  of 
tavern  keepers,  so  that  thereafter  it  was  a 
penal  offense  for  any  person  to  sell  spiritous 
iiimors  to  be  drunk  at  tne  place  where  sold. 

For.  more  thah  thirty  years  after  the  adod- 
tion  of  the  constitution,  no  statute  in  princi- 
ple like  the  act  of  1883  was  passed.  This,  of 
course,  is  not  conclusive  against  the  existence 
of  the  power  so  to  legislate ;  but  it  must  be 
remembered  that  during  all  that  time  the 
subject  was  constantly  agitated,  and  the  ab- 
sence of  legislation  of  this  character  affords 
evidence  that  the  general  opinion  was  against 
the  authority  to  pass  such  an  act;  and  the 
constitutional  provision  means  the  same  thine 
to-day  that  it  meant  when  it  was  adopteo! 
That  the  early  opinion  against  the  existence 
of  such  power  was  correct,  is  a  proposition  to 
which  I  fully  assent.  In  providing  that  li- 
censes to  traffic  in  intoxicating  liquors  should 
not  be  granted,  the  evil  supposed  to  exist  and 
sought  to  be  remedied  was,  not  the  granting 
of  licensee  as  applied  to  every  kind  of  busi- 


ness.   Indeed,  the     express    prohibition   of 
liquor  license  recognizes  power  in  the  general 
assembly  over  the  general  subject.    Accord- 
ingly, as  stated  in  the  opinion  of  the  major- 
ity, '*  burdens  in  the  form  of  license  taxes 
ma^  be  imposed  on  certain  classes  of  business, 
which    in    their    nature    are    injurious  to 
the    public     welfare."    And    sec.  38   Ohio 
St.  225;     Oom.    v.   Bactmy  13  Bush.  210;  6 
Southern  L.  Rev.  N.  S.,  74.    Nor  was  it  sup- 
posed to  be  an  evil,  when  the  constitution  was 
framed,  that  men  obtaining  licenses  which 
exempted  them  from  punishment  for  selling 
liquors  by  the  drink,  were  required  to  produce 
evidence  of  good  moral  character;  nor  that 
the  price  of  the  license  was  regulated  by  the 
amount  of  business  done ;  nor  that  licenses, 
being  granted  alone  to  tavern  keepers,  were 
confined  to  a  small  number  or  class  of  persons. 
But  the  evil  supposed  to  exist,  and  against 
wiiich  the  constitutional  provision  was  di- 
rected was  the  sale,.b^  any  person,  of  spiritu- 
ous liquors  bv  the  drink,  for  that  was  the  li- 
cense, and  all  there  was  of  it-^that  was  the 
privilege,  and  the  only  privilege  with  respect 
to  liquors,  s^ured'by  such  license.    And  ibis 
being  true,  it  is  too  clear  for  arj|;ument  that  if 
it  was  sought  by  such  constitutional  provision 
to  cut  off  such  privilegerio  the  few,  much  more 
was  it  intendea  to  absolutely  deny  it  to  tbs 
many.    The  notion  that  the  exclusive  right 
to  one  man  or  a  class  of  men  to  carry  oa  a 
business  is  implied  in  a  license,  is  utterly  f^- 
lacious.    A  license  may  be  confined  by  the 
law  making  power  to  a  class  or  limited  num- 
ber of  persons,  or  it  may  extend  to  all  whc 
will  comply  with  the  conditions  imposed.  Take 
the  case  of  a  peddler,  who  desires  to  travel 
throughout  the  state  and  vend  goods,  wares 
and  merchandise.    He  is  required    to   pa^ 
money,  the  amount  being  determined  bv  his 
mode  of  travel  whether  on  foot,  on  horseback, 
or  in  a  wagon,  boat  or  railroad  car ;  6ut  any- 
body who  tenders  the  required  sum  is  entitled 
to  a  license,  and  may  enforce  the  issuing  of 
the    same.    Rev.    Stats,  sections  4397-1402. 
The  same  thing  is  true  as  to  other  licensed 
employments.    And  if  it  was  made  by  a  stat- 
ute mandatory  upon  the  court  of  common 
pleas  to  grant  and  issue  a  license  to  each  and 
every  person  who  applied  therefor,  and  paid 
a  license  fee  of  two  hundred  dollars,  authoris- 
ing him  to  sell  spiritous  liquors  by  the  drink 
for  one  year,  could  any  man  be  found  bold 
enough  to  say  that  such  a  statute  would  not 
be  in  conflict  with  the  constitutional  inhibi- 
tion on  the  subject  7    Such  a  law  would  be 
simply  extending  to    many    the   authority 
which  was  thought  to  be  an  evil  even  when 
confined  to  a  few :  and  hence  the  claim  that 
such  a  law  is  valid  because  the  license  was 
open  to  all,  would  be  plainly  absurd. 
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We  come  now  to  consider  the  condition 
of  the  statutes,  in  relation  to  the  traffic  in 
liquors,  in  force  in  1883,  at  the, time  the  act 
here  under  consideration  was  passed.  As  un- 
der the  license  system,  there  was  then  little 
restriction  on  the  sale  of  liquors,  which  were 
not  to  be  drunk  at  the  place  where  sold.  In- 
deed, the  only  restriction  upon  such  sales  had 
relation  to  particular  times,  places,  and  per- 
sons, as  sales  on  Sundays  and  days  of  election, 
or  in  the  vicinity  of  certain  religious  meet- 
ings, or  the  like,  or  to  minors  except  on  per- 
mission, or  to  dissipated  persons.  Municipal 
corporations  then  had  power  to  regulate,  but 
none  to  prohibit  beer,  ale,  porter  and  tippling 
houses,  and  a  dealer  in  liquors  was  taxed; 
in  addition  to  the  license  fee  exacted  by  the 
general  government,  in  the  same  way  as  a 
grocer  or  like  dealer,  and  not  otherwise.  The 
leading  and  far  most  important  statutory  in- 
hibition then  in  force,  was  the  provision 
which  was  directed  against  the  sale  of  spirit- 
ous  liquors  by  ^.he  drink.  Bv  force  of  that 
provision,  whicH  had  retained  substantially 
the  same  form  during  our  entire  existence  as 
a  state  and  a  portion  of  our  existence  as 
a  territory — ^a  pi^riod,  indeed,  of  more  than 
ninety  years — it  was  a  crime,  and  punishable 
as  such,  for  any  one  not  licensed  to  sell  spirit- 
ous  liquors  by  the  drink  ;  and  of  course*  since 
1851,  the  inhibition  has  been  general,  for  no 
license  could  constitutionally  exist.  True, 
in  portions  of  the  state  the  ptovision  against 
sucn  sales,  like  that  against  profane  swearing, 
and  some  others,  was  not  strictly  enforced, 
but  in  other  partfi  of  the  state  it  was  enforced, 
and  official  reports  will  show  that  the  convic- 
tions in  the  state,  outside  of  the  large  cities, 
for  such  illegal  ^sales  have,  for  seireral  years, 
greatly  outnumbered  the  convictions  for  any 
other  offense. 

And  this  historical  review  brings  me  to 
the  consideration  of  the  act  of  1883  (80  Ohio 
L.  164),  and  to  the  determination  of  the  ques- 
tion as  to  its  constitutionality.  The  act  pro- 
vides for  an  assessment  upon  the  business  of 
trafficking  in  intoxicating  liquors. 

Tb^  amount  of  this  assessment  is  two  hun- 
dred dollars  a  year  where  the  person  is  en- 
gaged in  the  general  traffic  in  liquors,  and 
one  hundred  dollars  a  year  where  the  traffic  is 
confined  to  malt  and  vinous  liquors.  The  per-. 
sons  so  assessed  are  those  who  carry  on  such 
traffic  in  premises  of  which  they  are  owners, 
and  those  who,  nc^t  bein^  owners,  carry  on 
such  traffic  on  the  premises  of  others  with 
their  consent  in  writiL^  A.11  others  carrying 
on  snch  traffic  are  engaged  in  an  unlawful 
business,  and  punishable  criminally  therefor. 
The  statutes  imposiuK  restrictions  upon  the 
traffic  remain,  in  their  general  features  the 
same  as  before  the  passage  of  the  act  of  1883, 


except  in  certain  particulars.  Municipal  cor- 
porations have,  under  this  act,  power  to  pro- 
hibit, whereas  before  they  only  nad  power  to 
regulate,  beer,  ale,  porter  and  tippling  houses  ; 
but  >  it  is  providea  that  *Mf  any  municipal 
corporation^  shall  prohibit,  ale,  beer,  and 
porter  houses  within  the  limits  of  such  cor- 

K ration,  a  ratable  proportion  of  the  tax  paid 
the  proprifetors*  thereof  for  the  unexpired 
portion  of  the  year,  shall  be  returned  to  such 

f)roprietor8." —  §9.  This  provision  was  doubt- 
ess  suggested  by  the  remarks  of  Bartley,  J.  in 
Him  V.  The  SuUe,  aupra,  in  which  he  speaks  of 
refunding  in  case  oi  the  revocation  of  a  liquor 
license.  Power  seems  also  to  be  granted  to 
municipal  corporations  to  suspend  the  opera- 
tion of  the  statute  prohibiting  the  sales  of 
liquors  on  Sunday.  But  the  great  and  impor- 
tant change  made  in  the  legislation  on  the 
subject,  is  that  the  provision  against  the  sale 
of  spiritous  liquors  oy  the  drink,  which  had 
remained  in  force  so  long  that  no  man  pow 
living  can  remember  when  it  whs  enacted,  is 
in  terms  repealed  by  the  act  of  1883.  If  th«t 
act  is  valid,  it  will  hereafter  be  as  lawful  for 
one  taxed  as  a  dealer  in  liquors  to  sell  brandy 
to  be  drunk  as  a  beverage  at  the  place  where 
it  is  sold,  as  to  sell  wine  for  medicinal  9r  even 
sacramental  purposes ;  and  if  it  is  true  that 
there  are  five  thousand  such  taxed  persons,  it 
follows  that  there  are  to-day   five  thousand 

{)laces  in  Ohio  where  spirituous  liquors  are 
awfully  sold  by  the  drink,  whereas  for  more 
than  thirty  years  before  the  passage  of  this 
act,  there  had  not  been  one  such  place  in  all 
the  state.  These  remarks  are  maoe  in  no  cen- 
sorious spirit,  but  solely  for  the  purpose  of 
showing  that  the  act  under  consideiation  is, 
in  its  operation  and  effect,  a  license  la^  for  I 
agree  that  the  legislature  is  the  sole  judfge  as 
to  the  form  and  even  justice  of  its  legislation, 
if  no  provision  of  the  constitution  is  in- 
fringe<f 

In  the  discussion  of  The  State  v.  Hipp,  and 
also  in  the  consideration  of  these  cases,  it  was 
ably  and  zealously  argued  that  the  framers  of 
the  constitution,  who  prepared  the  provision 
here  under  consideration,  and  the  people  who 
ratified  it,  must  have  had  in  their  minds  the 
licenses  granted  and  issued  under  the  act  of 
1831,  ana  none  other,  and  hence  that  a  statute 
upon  the  subject  which  did  not  in  terms  pro- 
vide for  granting  and  issuing  such  license,  in 
substantially  the  same  way  as  under  the  act  of 
1831,  cannot  be  in  conflict  with  the  constitu- 
tional provision  against  licenses.  This  view 
was  evidently  adopted  by  the  general  assem- 
bly, as  a  fair  interpretation  of  the  constitu- 
tion, in  the  passage  of  the  act  of  1883.  But 
that  this  construction  of  the  constitution 
would  render  the  inhibition  practically  nuga- 
tory, and  therefore  is  erroneous,  was  distinctly 
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decided  in  The  Stale  v.  Hipp^  and  I  understand 
the  majority  opinion  to  approve  that  decision, 
and  to  reject  the  view  of  the  constitutional 
provision   which  seems  to  have  met  the  ap- 

Sroval  of  the  legislature.  True,  the  judge 
elivering  the  opinion  refers  to  passages  in 
The  State  v.  Hipp,  in  which  the  a!bt  of  1882  is 
said  to  be  (with  cestain  exceptions)  a  prohib- 
itory liquor  law  as  to  all  dealers  failing 
to  comply  with  its  terms,  and  it  is  claimed 
that  this  was  the  ground  upon  which  the  act 
of  1882  was  held  to-  be  invalid.  But  with 
great  respedt  for  the  opinion  of  the  majority 
Tmust  be  permitted  to  say  that  this  is  very 
misleading.  We  never  had  in  this  state  a 
prohibitory  liquor  law.  The  act  of  1882  per- 
mitted the  sale  of  liquors  for  medicinal  and 
mechanical  purposes,  and  that  act  was  pro- 
hibitory, witn  these  exceptions,  as  to  all  per- 
sons who  failed  to  com  pi  v  with  its  terms;  out 
every  person  had  the  right  to  comply  with 
the  conditions,  t^d  hereby  obtain  the  privi- 
lege freely  trafficking  in  liquors,  with  tne  re- 
strictions imposed  by  the  statute.  The  act  of 
1883  is,  with  similar  exceptions,  a  prohibitory 
law  as  to  all  persons  who  fail  to  furnish  real 
estate  security  for  their  assessments;  but 
everybody  has  the  right  to  furnish  such  secu- 
rity, and  thereby  obtain  far  greater  privileges 
than  could  have  been  secured  under  the  act  of 
1882.  Any  attempt,  however  labored,  to  dis- 
tinguish between  these  acts  in  this  respect, 
in  any  matter  of  principle,  will  necessarily 
fail.  In  the  opinion  as  to  the  validity  of  the 
act  of  1882,  I  endeavored  to  state  fully  the 
effect  of  the  various  provisions  of  the  act,  and 

groperly  characterized  the  act  as  being  pn> 
ibitory  in  the  sense  I  have  stated ;  but  this 
was  not  done  as  furnishing  any  test  by  which 
to  determine  whether  an  act  is  or  is  not  a  li- 
cense law,  or  whether  the  act  of  1882  was  or 
was  not  constitutional.  The  act  of  1831, 
which  was  the  license  law  in  force  when  the 
constitutioh  was  framed,  permitted  all  persons 
to  sell  liquors  of  any  sort,  in  any  quantity 
not  less  than  one  Quart,  where  the  liquor  was 
to  be  taken  from  the  place  where  purchased, 
leaving  to  the  tavern  keeper,  wno  was  li- 
censed, as  his  only  exclusive  privilege,  the 
right  to  sell  by  the  drink.  The  act  was  a  li- 
cense law,  but  it  would  have  been  plainly 
absurd  to  call  that  act  a  prohibitory  liquor 
law ;  nor  has  it  ever  been  supposed,  that  in 
order  to  constitute  an  act  a  liquor  license  lav^, 
it  was  necessory  that  it  should  be  a  prohibit- 
ory liquor  law  in  any  sense  Or  under  any  con- 
dition. Fortunately  the  ground  upon  which 
The  Stale  v.  Hipp,  was  decided  is  expressed  too 
clearly  in  the  syllabus  or  head  note  to  admit 
of  doubt  or  question  ;  and  the  syllabus  or  head 
note  is*  with  us  the  test  as  to  the  poinf  de- 
cided.   It  was  there  held,  that  the  constitu- 


tionality of  a  statute  depends  upon  its  opera- 
tion ana  effect,  and  not  on  the  form  it  may  be 
made  to  assume ;  and  that  the  act  of  1882, 
which  required  every  person  engaged  or  en- 
gaging in  such  traffic  to  pay  a  specified  sum 
of  money  annually  and  execute  a  bond  as 
therein  required,  and  also  provided  that 
'<  every  person  who  shall  engage  or  continue 
in  such  traffic;  without  having  executed  the 
bond  *  *  *  or  after  his  bond  shall  have 
been  adjudged  forfeited^  *  ♦  *  'shall  be 
deemed  guilty  of  a  misdemeanor,"  was,  in  its 
operation  and  effect,  as  to  the  traffic  not 
theretofore  prohibited;  a  license,  and  hence 
unconstitutional.  Besides,  an  eximination  of 
the  opinion  will  show  that  the  absence  of  a 
clause  providing  for  granting  and  issuing 
licenses,  and  the  absence  or  presence  of  a 
clause  which  rendered  the  act,  under  any  cir- 
cumstances, a  prohibitory  liquor  law,  were 
regarded  as  matters  wholly  immaterial  to  the 
(j^uestion  whether  the  statute  was  or  was  not  a 
license  law  or  a  constitution  1  law. 

A^  the  act  of  1 883  provides,  in  effect,  that  the 
persons  who  submit  to  a  tax  of  two  hundred 
dollars  a  year,  and  give  real  estate  security 
for  its  payment,  either  as  owners  or  by  writ- 
ten consent  of  the  owners,  shall  have  the  ex- 
clusive right  of  selling  alcoholic  liquors  to  be 
drunk  as  a  beverage  at  the  place  where  sold— 
which  was  the  only  privilege  secured  by  a 
liquor  license  under  license  laws-^-such  act  is 
plainly  and  necessarily  a  license  law,  and  as 
snch,  unqonstitutional,  and  the  infirmity  de- 
stroys the  whole  act.  But  I  mav  well  place 
my  dissent  on  narrower  grouna.  One  who 
is  the  owner  of  real  estate  may  pursue  the 
traffic  thereon  without  the  consent  of  any- 
body. Bv  pursuing  the  traffic  he  invokes  the 
tax,  which  oecomes  a  lien  on  such  property. 
But  this  is  not  true  of  a  tenant.  If  he 
carries  on  the  traffic  without  the  consent,  in 
writing,  of  the  owner  of  the  real  estate  in 
which  the  business  is  done,  he  becomes  a 
criminal,  atid  is  punishable  as  such.  This,  it 
is  held,  does  not  apply  to  persons  holding 
leases  at  the  time  the  act  was  passed;  and! 
agree  to  that  upon  the  ground  stated  by  the 
majority,  and  upon  other  grounds,  but  for 
reasons  which  will  now  be  stated,  I  need  not 
speak  further  of  such  existing  leases.  The 
requirement  that  a  tenant  must  procure  such 
written  consent  of  the  owner,  applies  to  all 
persons  who  obtain  leases  after,  as  well  as 
those  who  obtained  leases  before  the  passage 
of  the  act,  and  there  can  be  no  lien  for  an 
assessment  on  premises  occupied  by  a  tenant 
without  the  written  consent  of  the  owner. 
Besides,  unless  such  written  consent  be  in 
terms  given  by  the  owner  in  the  lease,  or  be 
in  terms  given  by  the  owner  by  a  separate 
writing,   the  holaer  of  a  lease,    whether  as 
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lessee,  assignee  or  sub-lessee,  though  the  lease 
be  executed  since  the  passage  of  the  act,  and 
whatever  its  terms,  commits  a  criminal  of- 
fense by  carrying  on  such  traffic  in  the  leased 
premises.  Act  of  1883,  8ec.  2 ;  T?ie  stale  v. 
ilarty  4  Ired.  L.  246 ;  Bishop  on  Written  Laws, 
Sec.  237  j  and  see  Jenkins  v.  Clarkaony  Heading- 
tan  V.  Negtj  7  Ohio,  1  pt.  72,  229.  The  state 
sa^s,  in  substance,  to  the  tenant*  procure  the 
written  conselit  of  the  owner,  so  that  his 
property  will  become  security  for  your  assess- 
ment, and  you  may  sell  alcoholic  liquors  by 
the  drink,  and  thus  secure  all  the  privilege 
there  ever  was  in  a  liquor  license ;  but  if  you 
carry  on  the  traffic  without  such  written  con- 
sent, whereby  the  state  will  be  deprived  of 
real  estate  security  for  your  assessment,  you 
shall  be  punished  as  acriminal.  That,  in  my 
opinion,  clearly  constitutes  this  act  a  license 
law,  and  for  so  saying  The  state  v.  Hipp  is  di- 
rect and  conclusive  authority.  To  be  sure,  an 
attempt  is  made,  in  the  opinion  of  the  major- 
ity, to  answer  this  view  of  the  case,  but  with 
great  deference  I  submit  the  attempt  has  bepn 
entirely  unsuccessful.  First,  it  is  said  the 
provision  requiring  such  written  consent  no 
more  renders  the  act  a  license  law  than  the 
act  of  1854  was  rendered  such  law  by  the 
clause  prohibiting  sales  to  minors  except 
upon  the  written  order  of  their  parents,  guar- 
dians^ or  family  physician.  But  the  dififer- 
ence  is  verv  marked.  The  requirement  that 
a  sale  ooula  only  \>e  made  to  a  minor  on  such 
order  was  a  mere  regulation,  which  left  in  the 
dealer  the  right  to  traffic  in  liquors;  but  one 
who  is  not  tne  x>wner  of  real  estate  is  abso- 
lutely proh  bited  from  dealing  in  liquors  in 
%ny  way,  without  the  written  consent  of  the 
owner  of  the  proi)erty  in  which  he  proposes  to 
carry  on  the  Dusiness.  There  is  no  analogy 
between  the  cases.  A  similar  argument  was 
made  and  overruled  in  The  state  v.  Hipp,  and 
what  was  then  said  (38  Ohio  St.  228)  is  equally 
an  answer  to  the  claim  now  made.  Secondly, 
it  is  said,  that  even  if  the  provision  requiring 
such  written  consent  should  be  regarded  as 
unconstitutional,  the  remaining  portions  of 
the  act  may  stand.  But  I  deny  that  any  part 
of  the  act  can  stand,  if  the  cfause  requiring 
such  written  consent  constitutes  the  act  a  li- 
cense law  as  to  tenants.  The  policy  of  the  act 
is  that  all  assessments  shall  be  secured  by  a 
lien  on  real  estate,  and  the  necessity  for  such 
lien  is  far  greater,  ordinarily,  where  the  dealer 
is  a  tenant  than  where  he  is  the  owner  of  the 
property.  It  is  not  to  be  assumed,  nor  do  I 
believe,  that  the  general  assembly  would  have 
granted  to  all  persons  dealing  in  liquors  who 
werQ  tenants,  and  all  such  dealers  as  might 
become  tenants^  who  will  always  constitute  ' 
the  great  majority  of  dealers,  the  right  to  sell 
alcoholic  liquors  by  the  drink,  without  requir- 


ing any  security  for  their  assessments,  and  at 
the  same  time  have  provided  that  no  own^r 
of  real  property  should  traffic  in  liquors  there- 
on without  pledging  such  property  as  security 
for  his  assessments.  While  undoubtedly  an 
act  may  be  constitutional  in  part  and  in  part 
void,  this  clearly  is  not  such  an  act.  The  rule 
upon  the  subject  is  correctly  stated  by  Mr. 
Bishop,  as  follows :  ^*  If  the  unconstitutional 
parts  are  essential  to  the  constitutional,  all 
must  fail,"  and  "  if  the  ]:>art6  are  so  mutually 
related  as  to  make  it  evident  the  legislature 
intended  them  to  constitute  one  whole  so  that 
if  all  oould  not  be  carried  into  effect  none 
would  have  received  the  legislative  sanction 
the  case  is  within  the  same  rule."  Written 
Laws,  section  34.  Shaw,  C.  «T.,  expresses 
the  rule  in  the  same  way  in  the  leading 
case  of  Warren  v.  Charleston^  2  Gray,  8^,  which 
has  been  followed  in  ^e  same  court  (jones  v. 
Bobbins,  8  Grdy  329,  339;  Sparhawk  v.  S^r- 
hawk,  116  Mass.  315),  and  expressly  approved 
by  this  court.  The  state  v.  Perry  County^  5  Ohio 
St.  497;  38  Ohio  St.  230.  The  cases  cited  in 
Cooley's  Const.  L.  (fifth  ed.)  211,  216,  in  no 
wav  conflict  with  this  rule. 

it  I  entertained  doubt  as  to  the  constitu- 
tionality of  the  act  of  1883, 1  would  unhesi- 
tatingly unite  with  the  majority  of  the  court 
in  sustaining  it.  The  rules  on  the  subject  by 
which  I  am  guided  are  stated  in  38  Ohio.  St. 
219.  To  hold  an  act  to  be  invalid  where  its 
unconstitutionality  does  not  clearly  appear, 
would  be  almost  as  unwarranted  and  perni- 
cious as  to  sustain  an  unconstitutional  statute 
upon  the  ground  that  its  enforcement  would 
bring  to  the  public  treasury  a  large  revenue. 
But  I  have  no  doubt  on  the  subject.  The 
statute  is  unconstitutional,  and  in  my  opinion 
plainly  so.  I  am'  best  satisfied  with  the 
broad  ground  I  have  stated ;  but  the  narrower 
ground,  that  the  provision  requiring  of  ten- 
ants written  consent  of  owners  is  fatal  to  the 
act,  is  entirely  tenable,  and  is  fully  supported 
by  The  State  v.  Hipp, 

Counsel  who  maintain  the  validity  of  the 
act  of  1883  insist  that  notwithstanding  the 
inhibition  against  licensing  such  traffic,  the 
business  of  a  dealer  in  liquors  may  be  taxed 
under  any  act  which  will  not  be  in  effect  a  li- 
cense law,  and  they  rely  on  Yonngblood  v.  Sex- 
ton, 32  Mich.  406;  46  Mich.  183.  On  the 
other  hand,  of)posing  counsel  insist  that  the 
act  is  in  conflict  with  other  provisions  of  the 
constitution  than  the  clause  prohibiting  li- 
censes. But  the  view  I  have  taken  of  the 
cases  relieve  me  from  the  consideration  of 
any  of  those  questions.  Nor  do  I  find  it  nec- 
essary, or  even  proper,  to  express  any  opinion 
as  to  the  wisdom  or  the  constitutional  provis- 
ion prohibiting  liquor  licenses, — as  to  the 
propriety  of  a  change  of  the  organic  law  in 
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that  respect — ^as  to  the  wisdom,  propriety  or 
justice  qf  the  act  of  1883,  apart  from  the  con- 
stitutional objection  to  it.  I  place  this  opin- 
ion sole  on  the  ground  that  the  act  of  1883  is, 
in  its  operation  and  effect,  a  license  law,  and 
hence  in  conflict  with  the  constitution,  and 
being  unconstitutional^  such  act  is  necessarily 
wrong  and  oppressive. 
[To  appear  in  39  Ohio  St.] 
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WALTSB8  ▼.  TEE  STATS. 

EVIBBNCB  —  ALIBC  —  PBBPONDERANCB  —  BUBDBN    OF 

Proof. 

{OMo  Supreme  Oourt,    Jane  26, 1S83.) 

1.  Where  the  evidence  tends  to  prove  the  commis- 
■ion,  by  the  defendant,  of  the  crime  charged  in  the  in- 
dictment, at  a  particular  time  and  place,  and  the  de- 
fendant oflTere  evidence  tending  to  show  that  at  such 
time  he  was  at  another  place,  it  is  error  for  the  court 
tocharffe  the  Jury  that  testimony  tending  to  show 
such  alibi  was  not  to  be  conbidered,  unless  it  estab- 
lished the  fact  by  a  preponderance  of  evidence.  The 
burden  of  proof  was  not  changed  when  the  defendant 
undertook  to  prove  an  o/t&t,  and  if,  by  reason  of  the 
evidence  in  relation  to  such  alihi^  the  jury  should  en- 
tertain reasonable  doubt  as  to  the  defendant's  g^ilt,  he 
should  be  acquitted,  although  the  Jury  might  not  be 
able  to  find  that  the  aHJbi  was  fully  proved. 

Error  to  the  Court  of  Common  Pleas  of 
Richland  County. 

Pritchard  &  Wolfe  for  plainti£f  in  error. 

D.  A*  HoUings worth,  Attorney-general,  for 
the  state. 

Okey,  J. 

1.  The  indictment  charges  burglary  in 
breaking  and  entering  a  barn  in  the  night 
season  and  stealing  therefSrom.  The  wheat 
and  meat'stolen  were  in  a  store-house,  and  the 
evidence  shows  that  the  door  of  such  store- 
house was  locked,  and  that  in  order  to  get  the 
wheat  and  meat  it  was  necessary  to  break 
open  such  door.  But  it  was  wholly  immate- 
terial  whether  the  door  of  the  store-house  waQ 
open  or  fastened.  There  was  evidence  to 
prove  the  breaking  and  entering  tha  barn, 
which  was  the  offense  charged,  and  the  crime 
was  not  disproved  by  evidence  showing  that 
in  order  to  complete  the  theft  it  was  necessary 
to  break  and  enter  the  store-house.  We  un- 
derstand the  proof  to  be  that  the  store-house 
was  within  the  barn  and  the  door  of  the  store- 
house could  nofbe  reached  except  by  first  pass- 
ing into  the  barn.  In  other  words,  that  the 
store-house  was  merely  a  part  of  the  barn. 
But  if  it  was  not  necessary,  in  order  to  reach  the 
door  of  the  store-house,  to  pass  into  the  barn, 
the  result  would  be  the  same,  for  *'  when  on  the 
trial  of  an  indictment  there  appears  to  be  any 
variance  between  the  statement  in  such  in- 
dictment and  the  evidence  offered  in  proof 
thereof,  ^ic  ^c  *  in  the  name  or  description 
of  ^':ky  matter  or  thing  therein  name<l  or  de- 
scribed, such  variance  shall  not  be  deemed 


ground  for  an  acquittal  of  the  defendant, 
unless  the  court,  befdre  which  the  trial  is  had, 
find  that  such  variance  is  materiid  to  the 
merits  of  the  case  or  may  be  preiadicial  to  the 
defendant."  Rev.  Stats.  1 7216.  Under  the 
circumstances  appearing  oy  this  record  the 
alleged  variance  could  not  in  any  view  be  ma- 
terial or  prejudicial. 

2.  Evidence  was  given  tending  to  show  that 
the  defendant  committed  the  alleged  burgh^ 
and  larceny  on  the  night  of  May  5.  1882. 
The  defenaant  offered  evidence  tending  to 
prove  an  alibL  The  court  charged  the  jury, 
among  other  things,  as  follows :  '*  Under  the 
plea  of  not  guilty  the  defendant,  Walters,  in- 
terposes the  claim  and  defense  that  at  the 
very  time  of  the  alleged  commission  of  crime 
he  was  elsewhere ;  that  is,  that  he  was  at  that 
identical  time  either  in  the  city  of  Mansfield 
or  in  the  village  of  Ashland,  or  in  a  railroad 
car  journeying  between  the  two  places,  so  that 
being  dmoherey  it  was  physically  impossible 
for  him  to  be  committing 'crime'at  the  aanle 
time  at  said  Balliet's  barn.  This  defense  in 
law  is  called  alibi.  The  defendant  need  not 
make  out  his  defense  of  alibi  by  eonvincing 
you  beyond  reasonable  doubt.  If  he  estab- 
lished this  defense  of  alibi  by  a  preponderance 
of  evidence,  that  is  enough — you  must  acquit 
him.  A  preponderance  of  evidence  for  the 
alAi  will  l^  when  it  outweighs  what  the  state 
has  prgduced  to  the  contraty  and  all  the  evi- 
dence to  the  contrary.  The  credibility  of  the 
alibi  is  greatly  strengthened  if  it  be  set  np  at 
the  moment  of  first  accusation,  and  if  it  be 
consistently  maintained  throughout^  subse- 
quent proceedings;  otherwise  itt^  weight  is 
lessened."  To  which  charge  the  defendart 
excepted. 

We  hold  this  charge  to  be  erroneous.  It  is, 
in  effect,  that  evidence  tending  to«show  such 
(dibi  is  not  to  be  considered  in  favor  of  the  de- 
fendant unless  it  outweighs  all  the  evidence 
in  opposition  to  it.  We  think  it  was  the  duty 
of  the  judge  to  have  said  to  the  jury  that  they 
must  consider  all  the  evidence  in  the  case,  in- 
cluding that  relating  to  the  oftU,  and  deter- 
mine from  the  whole  evidence  whether  it  was 
shown  beyond  reasonable  doubt  that  the  de- 
fendant had  committed  the  crime  with  which 
he  was  charged.  The  burden  of  nroof  was 
not  changed  when  the  defendant  undertook  to 

Srove  an  alibi,  and  if,  by  reason  of  the  evi- 
ence  in  relation  to  such  alibi^  the  jury  should 
doubt  the  defendant's  guilt,  he  .woula  be  en- 
titled to  an  acquittal,  although  the  jury  might 
not  be  able  to  say  that  the  alibi  was  fimy 
proved.  ToUr  v.  The  Stale,  16  Ohio  St.  583 ; 
1  Bishop's  Cr.  Pro.  §  §  1061-1068;  Whart  Or. 

Ev.  §  m 

Judgment  reversed. 

[To  appear  in  89  Ohio  St.] 
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BVXUDXVO  AMOdATIOV  ▼.  GOLDBBOK  BT  AL. 
CoBFOBATxoN  Pboobebinoa— AonoN  OF  STOOKHOEI)- 

JBBS  PBOVKD  BT  PAKOL. 

{Bnuuijflvania  ihqpreme  Ckmrt,    Jan.  15, 1883.) 

The  minatea  of  a  corporation  are  not  the  excloaiTe 
eyidenoe  of  what  took  piaoe  at  a  meeting  of  the  stock- 
holders. The  action  of  the  stockholders  may  be 
proved  by  parol  evidence,  where  such  proof  is  not  in 
oonfiiot  witn  any  recorded  action,  bat  merely  to  sap- 
ply  that  which  was  omitted  from  the  minutes. 

Error  to  the  Court  of  Common  Pleas  No.  2, 
of  Philadelphia  County. 

The  action  was  by  a  building  association 
upon  the  official  bond  of  its  treasurer.    The 

feints  of  contention  in  the  case  will  appear 
y  the  charge  of  the  court  below. 

Mitchell,  J. 

Oentlemenofthejury:  Fou  will  understand 
the  position  of  this  case.  The  defendant, 
Mr.  Gh)ldbeck,  was  the  treasurer,  for  a 
number  of  years,  for  the  building  asso- 
ciation, which  is  now  the  plaintiff  in 
this  suit,  and  he  gave,  in  the  year  1878,  a  bond 
for  the  faithful  performance  of  his  duties,  and 
that  bond  was  entered  up  in  the  court,  and 
that  bond  was  a  bond  for  security  only,  and 
did  not  determine  how  much,  if  anything,  the 
treasurerowed  the  association,  and  you  are  now 
proceeding  to  ascertain  whether  this  defendant, 
as  the  treasurer,  owed  the  association  anything. 
There  is  no  dispute  about  the  correctness  of  his 
accounts,  with  the  exception  of  this  one  item 
of  five  hundred  and  eighty-two  dollars.. 

Now,  you  will  recollect  the  circumstances 
under  which  this  arose.  In  stating  the  evi- 
dence on  that  point,  I  think  I  state  what  is 
undisputed  by  both  parties.  In  August  and 
September,  1878,  John  H.  Goldbeck  and 
George  Berber,  two  stockholders  in  this  build- 
ing association,  were  indebted  to  the  associa- 
tion, Mr.  Goldbeck  in  the  sum  of  $250,  and 
Mr.  Berger  in  the  sum  of  $332,  making  the 
snm  of  ^82.  Now,  this  money,  due  in  Au- 
gust and  September,  1878,  was  not  paid  to  the 
treasurer  of  this  a8*«ociation,  but  as  an  net  of 
firiendr^ip  was  paid  by  the  defendant,  the 
treasurer  of  the  ass4x;iation,  on  their  account ; 
that  is  to  say  Goldbeck,  the  defendant,  did 
not  actually  receive  the  money,  but  he  put  it 
into  his  account — accf)unted  for  it,  and  when 
he  came  to  the  annual  meeting  entered  it 
upon  his  book  as  if  it  had  been  paid,  and 
when  the  stockholders'  meeting,  in  1878,  was 
held  the  amount  was  divided  up  and  used  in 
making  up  the  estimate  of  the  value  of  stock 
at  that  time;  in  short,  I  think  I  may  say 
both  parties — the  members  of  the  building 
a5i»x;iation  and  the  treasurer,  Goldbeck — 
treated  it  exactly  as  if  it  had  been  money 
paid  into  the  association  by  the  members  from 
whom  it  was  due.  In  point  of  fact,  however, 
it  was  not  paid  by  those  members,  and  those 
two  persons  became  insolvent  about  the  time 
of  the  annual  meeting,  in  1878.    Goldbeck, 


the  treasurer^  found,  in  doing  this  act  of  friend- 
ship, by  paying  these  dues  for  the  other  mem- 
bers, or  in  accounting  as  if  they  had  been 
paidf,  charging  himself  with  the  money,  al- 
though he  had  not  Received  it,  he  was  hkely 
to  lose  this  money.  He  thought,  and  some 
others  of  the  members  of  the  TOard  of  direct- 
ors appear  to  have  thought,  that  it  was  not  fair, 
or  that  it  was  not  right,  nor  kind  in  them  to 
hold  him  liable  for  this  money ;  they  thought 
that  he  ought  not  to  be  charged  with  this  loss 
by  reason  of  his  having  done  a  friendly  act. 
Therefore,  in  the  month  of  December,  1878, 
they  paissed  a  resolution  refunding  this  money 
to  him,  or  at  least  directing  orders  should  be 
drawn  which  should  be  a  credit  in  his  hands; 
so  that  when  they  finally  came  to  settle  his 
accounts,  and  he  should  pay  over  the  balance 
to  his  successor,  it  should  be  a  credit.  Now, 
these  orders  were  not,  in  fact,  signed  by  the 
president,  as  by  the  constitution  and  by-lawa 
they  should  have  been,  but  nevertheless,  they 
are  sufficient  so  far  as  the  authority  of  the 
board  of  directors  goes,  because  they  were 
drawn  in. accordance  with  the  resolution  of 
the  board  of  directors. 

After  the  meeting  in  1879  the  committee 

f>assed  the  account,  and  it  was  printed  and 
aid  upon  the  table  for  the  members  to  see,  as 
you  have  heard,  at  that  meeting.  After  thi^t 
meeting  the  new  treasurer^  who  had  been 
elected  in  1879,x)ame  with  his  committee,  ex- 
amined the  books  of  Goldbeck,  the  treasurer, 
ascertained,  the  balance,  which  was  a  v^ry 
small  one— of  some  twelve  dollars  or  more — 
and  it  was  paid  over  by  the  defendant,  and  a 
receipt  taken.  Now,  so  far,  gentlemen,  as  I 
have  recalled  the  circumstances  of  this  case, 
there  is  no- dispute  upon  either  side.  I  believe. 
If  this  were  between  the  ordinary  debtor 
and  creditor  that  would  be  an  end  of  the  case, 
because  it  would  be  a  settlement  with  a 
knowledge  of  what  were  the  rights  of  the  par- 
ties, and  it  would  be  final,  conclusive  and 
binding  upon  both  parties.  But  in  this  case 
the  board  of  directors  who  passed  this  resolu- 
tion were  not  the  owners  of  the  money ;  they 
were  merely  trustees,  they  were  ajrents,  with 
the  right  to  administer  the  affairs  of  the  asso- 
ciation according  to  law,  but  with  no  right  at 
all  to  give  away  the  money,  or  pay  back 
money  which  had  once  been  received  into  the 
the  treasury  of  thr  association.  So  far  there- 
fore, as  the' authority  of  the  board  of  director^ 
to  pass  this  resolution  is  concerned,  it  was  not 
a  sufiicient  discharge,  nor  were  the  orders 
drawn  in  pursuance  of  the  order  of  the  board 
of  directors  a  sufiicient  discharge  to  the  defend- 
ant. But  the  stockholders  of  the  association 
are  the  real  owners  of  the  money,  and  they 
might  do  as  they  pleased  with  their  own  money. 
If  they  chose  to  do  so,  they  could  acquiesce 
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or  ratify  the  giving  back  of  the  money  to  the 
treasurer  which  he  had  paid  on  what  turned 
out  afterwards  to  be  an  unfortunate  mistake, 
they  had  a  right  to  do  so.  Therefore  the  only 
disputed  point  in  this  case,  and  one  on  which 
the  case  will  turn,  is  whether  or  not  the  stock- 
holders in  the  meeting  referred  to  adopted 
this  report  or  ratified  the  action  of  the  board 
of  directors  in  ^vihg  Goldbeck  a  credit  for 
these  $682.  <  That,  I  state,  is  the  only  question 
really  for  your  determination  in  the  case. 

Now,  unfortunately,  on  tl^at  question  the 
evidence  is  very  oonflictine.  You  have  heard 
upon  the  part  of  the  defendant  the  testimony 
01  several  persons-^himself  and  Mr.  Seek- 
inger,  and. others,  as  to  this  report  which  you 
have  neard  so  much  about.  There  is  no  doubt, 
as  it  is  admitted  by  all  parties,  that  this  re- 
port was  printed,  and  a  large  number  of  copies 
were  laid  upon-  the  table,  and  that  most  of 
the  stockholaers  saw  it  and  read  it.  Nearly 
every  witness  who  was  here  said  that  he  read 
it,  and  copy  of  it  was  taken  home  by  him  that 
night  In  addition  to  that  Mr.  Muench,  the 
secretary,  says  he  read  it  publicly  to  the  meet- 
ing, and  that  a  motion  was  mule  that  it  be 
approved,  and  that  motion  was  put  and  car- 
heid.  Mr.  Houseman,  who  acted  as  assistant 
secretary  on  that  occasion,  was  also  very  posi- 
tive that  the  secretary  read  it  to  those  that 
were  there,  and  he  thinks  that  a  motion  was 
made  and  carried,  that  the  report  be  adopted. 
But  as  to  that,  however,  he  is  not  so  positive. 
Now,  gentlemen,  if  that  was  so;  if  the  stock- 
holders at  that  meeting,  ofti  a  motion  that  the 
report  which  had  been  read  be  adopted  or  ap- 
provedj'passed  such  a 'motion,  that  would  be  a 
ratification  by  the  8tockholders,vand  no  subse- 

3 uent  action  could  take  away  the  rights  of  the 
efendant;  but  on  the  other  hand,  you  have 
the  evidence  of  quite  a  number  of  witnesses, 
Mr.  Rumberger,  Mr.  Kunz,  Mr.  Roller.  Mr. 
Dessian,  Mr.  Steickes,  Mr.  Buchman  ana  Mr. 
Kraft,  that  they  were  in  attendance  there; 
some  of  them  during  the  whok  evening,  some 
of  them  during  difierent  parts  of  the  evening, 
and  that  they  did  not  hear  this  report  pub- 
licly re  \d,  and  that  they  did  not  hear  any  mo- 
tion made.  Then  counsel  have  called  your 
attention  to  a  difierence  very  familiar  to  those 
concerned  in  the  administration  of  justice,  be- 
tween what  IS  called  positive  and  negative 
testimony.  It  i?  very  easy  to  see,  as  a  matter 
of  common  sense,  that  as  a  rule,  where  wit- 
nesses are  clear,  honest,  intelligent,  conscien- 
tious— where  one  man  says  he  saw  or  heard  a 
thing,  that  his  testimony  is  of  more  weight 
than  the  testimony  of  four  or  five  that  aid 
not  see  or  hear  it.  They  may  have  been^pay- 
ing  attention  to  something  else,  and  the  thing 
may  have  happened  without  their  notice. 
But  the  plaintiffs  have  farther  the  testimony 


of  another  party ;  that  is,  of  Mr.  Schmidt,  the 
president,  which  is  in  the  category  of  positive 
testimony.    Mr.  Schmidt  tells  you  he  was  the 

E resident;  that  he  was  at  that  meeting;  that 
e  took  the  chair  before  the  business  com- 
menced, and  did  not  get  out  of  the  chair  be^ 
fore  the  end  of  the  meeting.  It  was  bis 
duty,  if  any  motiou  was  made  to  adopt  the 
report,  to  put  it  to  the  meeting,  and  he  says 
no  such  motion  was  made,  and  no  such  motion 
was  put  by  him. .  Then  there  is  in  addition 
to  that  fact  that  the  minutes  made  up  by  the 
secretary,  Meunch,  do  not  contain  any  men- 
tion of  this  motion. 

[Now  I  am  not  prepared  to  say  to  you,  as 
the  counsel  has  argued  for  the  plaintim,  that 
the  minutes  are  exclusive  .evidence  of  what 
took  place.  Mr.  Muench,  you  will  recollect, 
the  secretary,  says  that  he  wrote  the  minutes 
out  himself  and  that  this  action  did  take  place, 
although  it  slipped  his  mind,  and  although  far 
some  reason  he  could  not  now  explain,  he  ndled 
to  put  it  in  the  minutes.  If  that  is  so,  then  of 
course  you  must  treat  it  as  having  taken  place. 
although  it  does  not  appear  in  the  minutes.] 

The  presumption,  however,  is  that  the  min- 
utes are  correct  They  were  read  and  ap- 
proved without  objection  at  the  following 
meeting  of  the  board  of  directors.  The  pre- 
sumption is  that  the  minutes  contain  every- 
thing that  was  done. 

Now,  gentlemen,  the  only  question  for  you  in 
reference  to  the  plaintiff'  right  to  recover  this 
sum  of  money  is,  whether  or  not  this  report  was 
ratified  or  adopted  at  that  meeting.  As  I  have 
said,  unfortunately,  the  testimony  is  extremely 
conflicting.  ItwiliDeforvoutosay  which  is  the 
most  accurate  account  of  what  took  place. 

If  you  find  that  this  report  was  approved  or 
adopted  at  that  meeting  then  there  is  no  dis- 

Sute,  that  in  accordance  with  that  report  the 
efendant  afterwards  settled  his  account  and 
Eaid  over  his  balance  to  the  new  treasurer. 
f  that  is  so,  then  he  is  discharged  and  owes 
the  association  nothing.  If,  however,  the 
sockholders  did  not  approve  of  it,  then  there 
is  not  sufficient  authority  for  his  retaining 
that  credit,  and  he  still  owes  the  association 
$682  which  ought  to  be  paid  with  interest 
from  the  time  it  was  due. 

The  verdict  and  judgment  were  for  the  de- 
fendants below. 
Per  Curiam. 

It  is  not  essentially  necessary  that  the  consent 
of  the  stockholders  should  have  been  recorded 
on  the  minutes  of  the  association.  Their  assent 
and  ratification  may  be  proved  by  parol.  The 
proof  was  not  in  conflict  with  any  recorded,  ac- 
tion, but  to  supply  that  which  was  omitted.  The 
action  of  theairectors  seems  to  be  with  in  a  rea- 
sonable exercise  of  their  power. 
Judgment  affirmed. 
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Columbus,  0.,  August  11,  188S. 

I  ■  ■■  "  ■  II  — 

FBOOBBDnrOS  TO  OHAVGE  THB  I^AXB  0?  OOBFOBA- 

Tion. 

The  power  to  change  the  name  of  a  private 
person  or  corporation  hag  al  wavs  been  exercised 
by  the  legislative  department  of.  government 
as  a  sort  of  prerogative  power.  This  power 
has  been  exercised  by  the  British  parliament 
from  time  immemorial,  and  in  this  country 
has  been  regarded  as  peculiarly  within  the 
province  of  the  state  legislatures.  Under  the 
authority  granted  by  the  people  to  make  all 
wholesome  and  reasonable  ordrs,  lawt^  and 
regulations,  the  legislative  body  undoubtedly 
has  the  right  to  change  the  name  of  apy  per- 
son or  corporation  upon  good  cause  being 
shown.  Upon  a  similar  principle  rests  all 
those  general  and  special  statutes  which  con- 
fer in  certain  cases  power  upon  commissioners, 
guardians  and  trustees  to  sell  lands  (Rice  v. 
Parkmany  16  Mass.  326 ;  Cochran  v.  Van  Larlay^ 
20  Wend.  373 ;  Swydam  v.  WiUiamwn,  24  How. 
427 ;  Carroll  v.  Lessee  of  OhnsUad,  16  Ohio  251), 
though  this  power  in  the  last  instance  has 
been  denied  as  being  of  a  judicial  rather  than 
of  a  legislative  character  (4  N.  H.  672).  This 
species  of  legislation  has  been  aptly  denomi- 
nated prerogative  remedial  legislation;  It 
can  injuriously  affect  no  one,  but  is  in  its 
nature  a  grant  or  privilege  beneficial  to  the 
person  seeking  it. 

This  power  to  change  a  name  may  be  dele- 
f^tfted  by  the  legislature  to  other  lK>dies.  In 
some  states  it  has  been  vested  in  the  courts  of 
law  and  it  then  becomes  an  interesting  ques- 
tion as  to  whether  a  decision  by  such  a  tribu- 
nal can  be  considered  final  or  can  be  reviewed 
on  error  or  appeal.  In  those  states  that  have 
adopted  the  code,  another  interesting  question 
arises  as  to  the  character  of  this  proceeding. 
Is  it  properly  a  civil  action  within  the  mean- 
ing of  the  code,  or  is  it  simply  a  proceeding  ? 
There  are  few  if  any  cases  that  answer  this 
question,  and  indeed  there  seems  to  be  no  re- 
ported cases  that  consider  the  appealability 
of  such  a  decision  of  a  court  of  law.  But 
reasoning  from  analogy  in  reference  to  other 
decisions  involving  similar  principles,  it 
would  seem  that  unless  the  statute  expressly 


gives  the  right  to  appeal,  a  decision  by  a  court 
changing  the  name  of  a  corporation  can  not 
be  appealed  to  a  higher  court. 

In  the  first  place,  this  power  to  change  a 
uaine  tan  in  no  sense  be  regarded  as  a  judicial 
power  and  cannot  therefore  be  the  subjf^ct  of 
appeal.  It  is  delegated  to  a  court  of  law  from 
reasons  of  policy  and  convenience.  It  is  so 
delegated  because  the  sessions  are  more  regu- 
lar and  constant,  and  because  from  its  struct- 
ure the  merits  might  the  more  easily  be  ex- 
amined and  understood.  But  though  vested 
in«  judicial  tribunal,  it  by  no  means  follows 
that  it  is  judicial  in  its  character.  For  a 
determination  then,  certainly  is  a  certain 
amount  of  discretion  to  be  exercised  by  the 
court,  and  a  knowledge  of  law  may  sometimes 
be  required  for  its  proper  exercise,  but  never- 
theless the  proceeding  is  dimply  ministerial 
in  its  character  {^Rice  v.  Parkman,  ante). 

This  can  be  regarded  as  nothing  more  than 
an  administrative  power  which  may  be  exer- 
cised whenever  a  good  cause  exists.  Being  in 
its  nature  a  privilege  and  not  a  rigbt,the  chang- 
ing of  a  name  is  a  benefit  conferred  from  only 
motives  of  good  policy.  The  position  taken 
above,  that  this  power  to  change  a  name  when 
vested  in  a  court  of  law  should  not  be  consid- 
ered as  a  judicial  act,  is  fully  sustained  in  the 
case  of  ChadvM  et  al,,  ex  parte,  reported  in 
the  1  Tenn.  Ch.  95,  and  affirmed  in  the  59 
Tenn.  S.  C.  98,  whev*c  the  same  doctrine  was 
announced,  though  upon  a  slightly  different 
statement  of  facts.  In  this  case  a  number  of 
persons  applied  to  the  chancery  court  to  be 
incorporated  under  a  statute  which  reads  as 
follows:  ''Hereafter,  when  persons  in  this 
state  shall  desire  to  be  incorporated  with  the 
powers  and  privileges  of  a  corporate  body, 
they  shall  file  a  petition  in  the  chancery  court 
of  the  county  in  which  the  largest  number  of 
petitioners  reside  setting  forth  the  purposes 
and  objects  of  the  corporation  prayed  for,  and 
immediately  upon  the  filing  of  the  petition, 
the  clerk  and  master  shall  cause  publication 
to  be  made  for  thirty  days  in  some  newspaper 
published  in  this  state,  which  publication 
shall  give  the  names  of  the  petitioners  and 
the  nature  of  the  corporate  rights  prayed  for, 
notifying  all  persons  to  appear  and  show 
cause  why  letters  of  incorporation  should  not 
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issue.  The  court  shall  proceed  to  an  ex  parte 
hearing  of  the  matters  in  the  petition  at  the 
first  term  after  filing  the  same,  and  upon  evi- 
dence that  publication  has  been.made  as  here- 
tofore prescribed  in  this  act ;  and  it  appearing 
to  the  court  that  the  objects  of  the  corporation 
prayed  for  are  not  in  conflict  with  the  laws  of 
the  land  nor  detrimental  to  public  interests 
or  morals,  the  court  shall  adjudicate  and  de- 
cree" (Tenn.  Stat's  Vol.  1  §  16076a.)  The 
application  was  in  this  case  refused  sind  an 
appeal  taken.  On  dismissing  the  appeal  the 
court  used  the  following  language.  '^  An  |Lp- 
peal  lies  from  any  'judgment  or  decree'  of 
this  court  by  any  party  to  the  proceeding 
dissatisfied  therewith,  Code  §  3155.  It  must 
be  a  judgment  or  decree  of  the  court  a^  a  judi- 
cial tribunal  for  the  adjudication  of  righto  un- 
der the  constitution  and  laws  of  the  state.  If 
the  jurisdiction  be  special  and  conferred, 
not  upon  the  court  or  chancellor  in  his 
judicial  capacity,  but  upon  either  in  a  special 
character,  no  appeal  lies  from  his  decision 
{Wade  V.  Murray ,  2Smeed  60;  Cooper  v.  Sum- 
fliers^  1  Id,  453).  A  portion  where  the  power 
conferred  is  purely  ministerial,  as  I  have  held 
the  power  of  organizing  corporations  to  be," 
(See  EzparU  Bume,  1  Tenn.  Ch.  83). 

But  there  is  another  reason  why  a  decision 
of  the  qqurt  in  granting  a  change  of  name 
must  be  regarded  as  final.  The  action  of  the 
court  is  clearly  discretionary.  Under  statutes 
which  allow  such  a  change  of  name  upon 
good  cause  shown  (and  reference  is  only  had 
to  cases  coming  under  such  statutes),  ho  causes 
are  enumerated  or  course  of  action  prescribed, 
but  to  the  proper  court  are  left, for  determina- 
tion all  the  reasons  for  and  against  such  action. 
This  being  then  a  matter  resting  in  the 
sound  discretion  of  the  court  such  a  decision 
can  not  be  reviewed  except  on  error  for  gross 
abuse  (^Wheeler  v.  Smith,  13  la.  564;  Rues  v. 
War  Eagle,  14  Id  363 ;  Hook  v.  Brooks,  24  6a. 
175 ;  Chrham  v.  LOckeU,  6  B.  Mon.  Ky.  146 ; 
Smith  V.  BilkU,  15  Cal.  23 ;  Broadus  v.  Nebon, 
16  Id  79;  StaU  v.  Bird,  22  Mo.  470;  Triee  v. 
Hannibal,  etc.,  R,  R.  Co.,  35  Id  416 ;  Fhrez  v. 
Whrig,  Id  517;  Fotoem  V.  Walker,  33  N.  H: 
131 ;  6  Duer  102 ;  State  v.  Bogue,  9  Ired.  [N.  C] 
L.  360;  Merriam  v.  Barton,  14  Vt.  501). 

A  very  interesting  case  was  recently  decided 


by  the  district  court  of  the  fourth  judicial 
district  of  Ohio,  while  in  session  in  Lorain 
county.  In  this  case  (Bx  parte  Herman  By, 
trustee,  etc.,)  the  subject  of  appe&labilty  in 
such  proceedings  wa^  fully  discussed,  result^ 
ing  in  a  decision  that  under  the  statutes  of 
Ohio  the  judgment  of  the  common  pleas  ooort 
could  not  be  appealed.  As  this  is  probably 
the  first  judicial  construction  put  upon  the 
statute  in  reference  to  this  subject  regulating 
appeals,  it  might  be  interesting  to  set  oat  the 
most  important  facts  in  the  case  and  the 
statute  law  regulating  the  matter.  In  this 
case  a  church  society,  duly  incorporated  under 
a  certain  name  and  holding  property  under 
a  deed  in  trust  to  the  society  under  such 
nam«,  applied  to  the  court  of  common  pleas 
for  a  change  of  name,  which,  by  virtue  of  a 
statute,  it  had  power  to  grant  upon  good  eaum 
being  shown.  Some  years  previous  to  such 
application  the  organization  of  the  church 
body  was  changed  to  that  in  practice  in  an- 
other denomination,  but  the  articles  of  .&ith 
remained  unchanged.  It  appearing  that  the 
application  was  made  simply  that  the  name 
of  the  corporation  might  correspond  lo  that 
of  the  church  body,  it  was  granted  by  the 
court  notwithstanding  the  fact  that  a  lengthy 
answer  was  filed  by  a  contestant  seeking  to 
set  up  as  a  defense  the  violation  of  the 
original  deed  of  trust.  This  case  was  taken 
up  on  appeal  to  the  district  court  under  a 
statute  which  gives  the  right  of  appeal  in  aU 
civil  actions  in  which  the  right  to  demand  a 
jury  did  not  exist  (Rev.  Stats.,  Vol.  2, 
§  5226).  A  motion  to  dismiss  the  appeal  was 
filed,  and  upon  argument  of  counsel  was  sus- 
tained. The  first  reason  assi^ed  by  the 
court  was  that  such  a  proceeding  could  not  be 
regarded  as  a  civil  actioi)  within  the  meaning 
of  the  code,  which  embraces  only  such  as 
were  known  at  the  common  law  as  actions  at 
law  or  suits  in  equity  {Barger  v.  Oocknkn,  15 
Ohio  St.  460;  see  also  Ohio  Code,  Civ.  Pro- 
cedure, §  3).  Under  ihe  statute  no  summons  is 
required  and  lio  parties  defendant  necessary 
in  such  cases  (Rev.  Stats.,  Vol.  2,  §  58S5) 
The  position  was  also  taken  that  the  matter 
was  one  of  discretion  in  the  court  below  and 
as  such  not  reyiewable  on  appeal.  But,  per- 
haps, the  better  reason  for  such  a  role  is  to  be 
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found  in  the  fact,  that  the  statute  expressly 
provides  that  in  no  case  shall  a  decree  of  the 
court  changing  a  name  affect  any  acquired 
rights  (Id.,  %  6857), 

There  being,  then,  no  equitable  rights  in- 
volved under  the  original  deed  of  trust  which 
could  be  affected,  no  reason  exists  for  review- 
ing the  decision  of  the  court  below  in  the  dis- 
trict court.  There  would  seem  to  be  another 
reason  also,  why  the  decree  of  the  common 
pleas  court  in  such  cases  should  be  considered 
as  final;  if  the  decision  of  the  legislative  body 
is  final  in  such  cases  it  must  follow,  unless 
otherwise  provided,  that  a  decision  of  a  court  of 
law,  upon  precisely  the  same  state  of  facts, 
must  also  be  final  and  absolute,  and  not  re- 
viewable on  appeal.  The  case  of  Ex  parte 
Herman  Ely,  trustee,  etc.,  cited  above,  seems 
to  be  the  only  one  in  which  this  subject  is 
considered  in  reference  to  its  appealability 
and  will  doubtlesfii  prove  of  some  interest  to 
that  portion  of  the  profession  practicing  un- 
der the  code. 

William  G.  Sharp. 

Myria,  Ohio. 


♦  ♦ » 


vxeuonroi  ab  apfusd  to  xastbb  avd  tSBr 

TAST. 

The  respective  rights  and  duties,  privileges 
and  obligations,  have  been  partially  discussed 
in  the  Journal  ;  of  those  which  remain  we 
will  treat  of  but.  four  general  classes,  to  wit : 
(1)  the  care  and  skill  required  of  the  master 
in  selecting  servants,  providing  them  with 
tools,  apparatus,  or  machinery  wherewith  to 
work,  and  providing  for  their  welfare  and 
safety ;  (2)  the  negligence  of  the  master ;  (3) 
the  negligence  of  fellow-servants,  and  (4)  the 
negligence  of  those  servants  who  occupy  posi- 
tions of  greater  trust  and  responsibility  in  the 
same  employment,  and  who  may  be  looked 
upon  as  standing  in  the  stead  of  the  master. 

1.  Care  and  SkM  required  of  Master. — The 
care  and  skill  exercised  by  the  master  in  se- 
lecting competent  servants  and  proper  ma- 
chinery, is  an  item  of  great  importance  to  his 
servants,  and  contributes  to  their  general 
welfare.  Although  a  master  does  not  warrant 
the  competency  of  his  servants,  nor  the  per- 
fection of  tools,  or  the  absolute  safety  of  ma- 
chinery, and  is  not  liable  for  injuries  arising 
from  the  lack  of  competency  in  the  one,  or 


the  want  of  perfection  in  the  other,  if  he  exer- 
cised ordinary  care  in  their  selection  {Cot- 
ton V.  Edwards,  123  Mass.  484;  (Oum- 
mings  v.  Orand  Trunk  Ry.  Co.,  4  Cliff.), 
yet  he  is  liable  if  he  fails  to  exercise  such 
care  {Harper  v.  Ry.  Co.,  47  Mo.  56 ;  Moss  v.  Ry. 
Co.,  49  Id.  127). 

If  a  servant  possesses  good  character  and  the 
requisite  qualifications  at  the  time  he  is  se- 
lected, he  is  presumed  to  still  possess  them 
until  there  is  notice  to  the  contrary  {Chapman 
V.  Ry.  Co.,  55  N.  Y.  679).  If  a  servant  is  known 
by  the  master  to  be  incompetent  at  the  time 
he  is  employed,  or  if  the  master  could  have 
known  such  fact  by  the  exercise  of  due  dili- 
gence, such  master  will  be  liable  for  all  in- 
juries resulting  to  fellow-workmen  because 
of  such  incompetency  {Blake  v.  Ry.  Co.,  10 
Rep.  426;  Lowler  v.  Androscroggin  Ry.  Co.,  62 
Me.  467). 

It  has  been  held  that,  ordinarily,  a  master 
has  done  his  whole  duty  when  he  provides 
his  servants  With  safe  tools  and  machinery; 
be  is  not  bound  to  provide  the  latest  improve- 
ments in  machinefy  {Smith  v.  jS^.  Louis  K.  C.  & 
N.  Ry.  Co.,  8  Rep.  367 ;  Wharton  on  Neg.  213), 
is  not  liable  for  any  injuries  resulting  from 
latent  or  original  defects,  or  any  external 
apparent  ones  produced  by  time,  and  not 
brought  to  his  notice  or  knowledge  {Baker  v. 
Allegheny  Valley  Ry.  Co.,  10  Rep.  672 ;  Ryan  v. 
Ry.  Co.,  11  Harris  384).  Yet  the  master  is 
under  the  obligation  of  maintaining  suitable 
machinery  ^Thompson  v.  Drymala,  8  Rep.  50), 
and  where  an  injury  occurs  by  reason  of 
defective  appara^^^us,  the  burden. of  proof  is  on 
the  master  to  show  that  in  the  selecting, 
maintaining  and  operating  the  machinery 
which  caused  the  injury  or  contributed 
thereto,  he  used  due  care,  pru^dence,  skill  and 
watchfulness  {Braun  v.  C.  R.  1.  &  P.  Ry.  Co., 
10  Rep.  202 ;  Tuttle  v.  Ry.  Co.,  40  la.  286). 

The  amount  of  care  and  skill  the  master  is 
required  to  exercise  varies  with  the  nature 
and  hazard  of  the  employment.  The  degree 
of  skilland  the  amount  of  care  required  of  a 
corporation  or  company,  are  such  as  a  prudent 
and  careful  man  would  exercise  under  similar 
circumstances  {Houston,  etc.,  Ry.  Co.  v.  Oram, 
49  Tex.  341).  It  is  liable  for  a  want  of  due 
care  in  selecting  servants  and  machinery  the 
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same  as  a  natural  person  (^Mosa  v.   Pacific  Ry. 
a.,  49  Mo.  167). 

Where  a  master  has  notice  of  a  defect  in 
machinery  which  is  being  operated  by  his 
servants,  and  neglects  to  remedy  it,  he  is  li- 
able foi  all. injuries  resulting  to  his  servants 
because  of  such  defects  {Caris  v.  Delaware^  etc,j 
Ry.  Co.,  15  Hun  112).  And  where  a  railroad  or 
other  company  or  corporation  entrusts  to  a 
particular  servant  or  class  of  servants,  the 
duty  of  selecting,  superintending,  and  keep- 
ing in  repair  machinery  or  appliances,  the 
negligence  of  such  servants  is  regarded  as  the 
negligence  of  the  company  or  corporation 
(Bcwtfx  V.  Ry.  Co.,  45  Wis.  477 ;  Snow  v.  Ry. 
Co.,  8  Allen  411;  Ford  v.  Ry.  Co.,  110  Mass. 
241 ;  FUke  v.  Ry.  Co.,  53  N.  Y.  549 ;  Lewis  v.  Ry. 
Co.,  59  Mo.  495 ;  Cooley  on  Torts,  561-4).  The 
same  is  true  of  a  natural  person  (Thompaon  v. 
Drymala,  8  Rep.  50). 

On  this  principle  a  railroad  company  has 
been  held  liable  for  the  negligence  of  a  train 
superintendent  (DolAina  v.  R.  &  D.  Ry.  Ob.,  81 
N.  C.  ^6),  of  the  road-master  {HouaUm,  etc., 
Ry.  Co.  V.  Dwikam,  49  Tex.  181),  the  incom- 
petency or  negligence  of  a  switchman  (Har- 
vey V.  N.  Y.  C.  &  H.  Ry.  Co.,  10  Rep.  875 ;  53 
N.  Y.  549;  52  Id.  632;  Wharton  on  Neg. 
282).  It  has  been  held  that  a  railroad 
company. is  in  duty  bound  to  see  that  the 
road  is  in  good  condition,  the  track  safe 
(^Thompaon  v.  Drymala,  8  Rep.  50),  that  the 
engines  are  properly  constructed  according  to 
present  improvements  in  the  art,  and  that 
competent  engineers  are  secured  to  manage 
the  latter;  and  that  if  an  employe  sustains 
injury  by  reason  of  defect  in  the  road  or  the 
machinery,  or  because  of  want  of  proper  skill 
on  the  part  of  the  engineer,  the  company  is 
liable  if  it  had  knowledge  or  notice,  or  by  the 
exercise  of  due  care  would  have  known  of 
such  defect  or  incompetency  (NaahviUe,  etc., 
Ry.  Co.  V.  EUiot,  1  Caldw.  611). 

2.  Negligence  of  Maater,—A  master  is  always 
liable  to  his  servants  for  injuries  caused  by  his 
gross  negligence,  and  in  all  cases  where  the 
master  is  in  any  respect  at  fault,  he  is  liable 
for  injuries,  unless  such  servant's  own  negli- 
gence and  misconduct  contributed  thereto 
(Johnaon  v.  Brwner,  61  Pa.  St.  58 ;  Spelman  v. 
Turlim  Iron  Cb.,  56  Barb.  151;  'Lebron  v.  Pacific 


Ry.  Co.,  46  Mo.  163 ;  Wmder  v.  BaUimore,  etc., 
Ry.,  82  Md.  411),  and  the  fact  that  the  negli- 
gence of  a  fellow-servant,  for  which  the  mas- 
ter could  be  in  nowise  held  responsible,  oonr 
tributed  to  the  injury,  will  not  relieve  the 
master  of  liability  (Fifidd  v.  Northern  £y., 
Co.,  42  N.  H.  225 ;  Hough  v.  Ry.  Co.,  100  U.  S. 
218;  Coaxerw.  Tayhr,  10  Oray  274).  So,  alao, 
is  he  liable  for  the  negligence  of  a  fellow-ser- 
vant where  he,  himself,  is  guilty  of  contribu- 
tory negligence  (^PaiUmire  v.  Erie  Ry.  Co.,  5 
Vroom  151-7).  Also,  if  negligent  in  the  se- 
lection of  servants,  machinery  or  otherwise 
(P^rry  v.  RichetU,  55  111.  234 ;  Chicago  v.  Bp. 
Co.,  lb.  492);  and  for  the  retention  of  incom- 
petent servants  (Laning  v.  N.  F.  C.  Ry.,  49  N. 
Y.  521).  And,  as  we  have  already  seen,  where 
a  duty  is  delegated  to  a  servant  or  servants, 
or  agent,  who  is  either  negligent  or  incompe- 
tent, the  master  is  liable  the  same  as  though 
he,  himself,  were  guitly  of  the  negligence  oc- 
casioning the  injury  (In  addition  to  au- 
thorities cited  above,  see  Pink  v.  A.  &  B,  Ry. 
Cb.,53N.Y.549). 

We  have  seen  already,  that  the  master  does 
not  warrant  the  soundness  of  machinery,  nor 
the  competency  of  the  servants  employed. 
The  exercise  of  due  care  and  diligence  in  tbe 
premises  is  all  that  is  required  of  him  (Cblum- 
Ima,  etc.,  Ry.  Co.  v.  Traeech,  68  111.  545 ;  Toledo, 
etc.,  Ry.  Co.  v.  Conroy,^  lb.  560 ;  Camp  Point 
Manfg  Co.  v.  BoUaa,  71  Id,  417).  In  Brawn  v. 
Chicago,  etc.,  Ry.  Co.  (53  la.  595),  it  was  held 
that  a  brakeman  can  not  maintain  an  action 
against  a  railroad  company  for  an  injury  re- 
sulting from  the  negligence  of  the  company 
to  have  the  car  inspected;  but  Judge,  now 
Postmaster-(^eneral  Gresham,  of  the  United 
States  District  Court,  in  the  case  of  King  ▼. 
Ohio,  etc.,  Ry.  Co.  (3  Ohio  Law  Journal  245), 
held  that ''  railroad  companies  are  bound  to  use 
due  care  in  seeing  that  their  cars  and  other  roll- 
ing stock  are  maintained  in  a  reasonably  safe 
condition;  and  when  an  employe — a  brake- 
man,  for  instance — in  the  proper  dischaige  of 
his  duty,  is  injured,  from  failure  on  the  part 
of  the  company  to  perform  this  personal  duty, 
it  is  liable  "  (citing  Ry.  Co.  v.  Froat,  17  WaU. 
557;  Dillonv.  U.  P.  Ry.  Co.,  8  Dillon  819; 
Ford  V.  Ry.  Co.,  110  Mass.  241 ;  Gibaon  y.  Par 
cific  Ry.  Cb.,  46  Mo.  168).    And  in  McMahon  t. 
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Hinning  (1  McCray,  516),  it  bad  previously  J 
been  held  by  the  United  States  Circuit  Court, 
that  the  master  is  responsible  for  injuries  re- 
sulting from  the  use  of  defective  machinery, 
although  the  negligence  of  a  fellow-servant 
contributed  thereto. 

If  an  employer's  careless  and  unsafe  manner 
of  conducting  his  business  is  dangerous,  and 
is  at  the  same  time  open  to  observation,  and 
must  be  known  to  the  servant  at  time  of  his 
employment,  or  he  has  reasonable  means  of 
discovering  it,  and  he  be  afterwards  injured,  he 
can  not  recover  (Hughes  v.  The  M.  &  St.  P.  Ry, 
Co.,  10  Rep.  560). 

3.  Negligence  of  Fdlow-aervant^ — It  has  been 
well  settled  that  where  a  servant  is  injured 
by  the  negligence  of  a  co-servant,  with  his 
own  negligence  contributing  thereto,  if  the 
injury  could  have  been  avoided  by  the  exer- 
cise of  ordinary  care  on  the  part  of  his  fellow- 
servant,  the  common  master  will  be  liable  for 
such  injury  (Louimlle  Ry.  Co.  v.  Robi'Mon^  4 
Bush.  507 ;  Toledo,  etc.,  Ry,  Co.  v.  Ckmnor,  77  111. 
391).  Where  a  servant  was  injured  by  the 
negligence  of  the  foreman,  the  master  was 
held  liable  (Egan  v.  Tucker,  18  Hun.  347),  and 
where  a  barkeman  was  injured  by  the  negli- 
gence of  the  car  inspector — he  placing  a  de- 
fective car  on  the  road — the  company  was 
made  to  respond  in  -damages  {Toledo,  etc.,  Ry, 
Oo.  V.  Ingraham,  77  HI.  309 ;  King  y.  Ohio,  etc., 
Ry.  Co.,  8  Ohio  Law  Journal  245). 

In  Murphy  v.  B.  &  A.Ry.  Oo.  (13  Rep.  584), 
an  action  was  brought  to  recover  for  the  death 
ol  the  decedent  while  he  was  setting  the 
safety  valve  of  a  locomotive  that  had  been 
sent  to  the  shop  for  repairs,  caused  by  the  ex- 
plosion of  the  boiler,  because  of  defects  in 
same ;  the  court  held*,  citing  some  New'  York 
authorities  (49  N.  Y.  521 ;  58  Jd.  550;  80  Id. 
46),  that  the  intestate  was  the  fellow-ffervant 
of  the  boiler^makers,  and  that  the  railway 
company,  not  being  at  fault  in  the  selection 
of  such  boiler-makers,  was  not  liable  for  the 
injuries. 

Some  of  the  cases  go  so  far  as  to  say  that 
no  recQvA'y  can  be  had  for  injuries  caused  by 
the  negligence  of  fellow-servants,  even  where 
the  negligent  servant,  in  the  grade  of  his  em- 
ployment, is  superior  to  the  servant  injured 
(Jfiitf9i  Y.  Sieamahip  Co.,  9  Phila.  16;  Lowler  v. 


Androscoggin  Ry.  Co.,  62  Me.  462 ;  /.  C.  Ry.  Oo.  v. 
Oox,  21  III.  20;  Oarlin  v.  Charleston,  15  Rich. 
[8.  C]  201 ;  Donaldson  v.  Mississippi,  etc.,  Ry. 
Co.,  18  la.  280 ;  8.  P.  0.,  etc.,  Ry.  Co.  v.  Hamr 
merley,  28  Ind.  371 ;  Cooper  v.  Mullins,  30  Ga. 
146 ;  Sherman  v.  Rochester,  etc.,  Ry.  Co.,  17  N. 
Y.  153;  Albee  v.  Agaman  Canal  Co.,  6  Cusb.  75 ; 
Thayer  v.  St  Louis,  etc.,  Ry.  Co,,  22  Ind.  26; 
O'Oonnelly.  Baltimore,  etc.,  Ry.  Co.,  20  Md.  2l2; 
Shofnck  v:  Northern,  etc.,  Ry.  Co.,  25  Md.  462). 
Thus  it  has  been  held  (Oibson  v.  Northern 
Cent.  Ry.  Co.,  22  Hun.  489),  that  a  railroad 
company  is  not  liable  for  injuries  resulting 
from  a  failure  of  a  car  inspector  to 
send  a  defective  car  to  the  shops  for  repair; 
but  the  prevailing  opinion,  at  least  the  better 
one,  is  that  given  in  King  v.  Ohio,  etc.,  Ry.  Co.. 
supra.  It  has  been  held  that  v^here  a  brake- 
man,  part  of  whose  duty  is  to  couple  and  un- 
couple cars,  is  injured  while  in  the  line  of  his 
duty  by  the  negligence  of  either  the  engineer 
or  the  conductor,  he  can  not  recover  for  the 
injury,  because  these  servants  are  held  to  be 
co-servants  with  such  brakeman  (Wilson  v. 
Madison,  etc.,  Ry.  Co.,  18  Ind.  226) ;  so  is  a  track- 
man, and  where  the  latter  was  injured  by  the 
engineer  negligently  backing  a  train  of  cars 
on  him,  it  was  held  there  tsould  be  no  re- 
covery from  the  company  (Rhoback  v.  Pacific 
Ry.  Co.,  43  Mo.  187). 

It  was  said  by  the  court  in  Blake  v.  Ry.  Oo. 
(10  Rep.  426),  that  if  a  servant  was  injured 
in  attaining  a  general  object  of  his  master, 
by  the  carelessness  or  negligence  of  another 
set  va'nt  not  engaged  in  the  same  kind  of  work, 
the  master  is  not  liable  (Charles  v.  Taylor,  L. 
R.  3  C.  P.  Div.  492;  LoviU  y.JSowk,  L.  R,  1  C. 
P.  Div.  161;  Tunney  v.  Midland  Ry.  Oo.,  lb. 
296 ;  Seaver  v.  B.  &  M.  Ry.  Co.,  14  Gray  467). 
In  Illinois  it  is  held  to  be  well  settled  that 
where  persons  in  the  employ  of  a  railroad 
company,  although  engaged  in  different  and 
separate  departments,  and  wholly  discon- 
nected with  each  other  in  the  discharge  of 
the  duties  of  their  employment,  the  company 
is  liable  for  those  negligent  acta  of  a  servant 
in  one  department  which  cause  injury  td  a 
servant  in  another  department  (L&  8l  L.  Jty. 
do.  V.  Morgofnstem,  3  Ohio  Law  Jotjbnal  164). 

Where  a  servant  inflicts  injury  in  the 
course  of  his  employment,  the  fact  that  his 
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reckless  conduct  and  viulation  of  instructions 
caused  the  injury,  will  not  relieve  the  master 
from  liability  to  third  persons  {Cleveland  v. 
Neiodom,  11  Rep.  399)  ;  but  it  has  been  held  that 
where  the  injury  is  to  a  fellow-servant  there 
can  be  no  recovery  {Ball  v.  Mobile  <fc  M.  Ry.  Co.^ 
11  Rep.  737).  But  where  the  servant  acted 
within  the  scope  of  his  employment,  believ- 
ing thet  hisQuty  to  his  employers  required  it, 
the  master  is  liable  (Schvltz  v.  Third  Ave.  Ry. 
Co.,  10  Rep.  343 ;  see  also  47  N.  Y.  274;  64 
Id.  136;  73  JA543.) 

The  current  of  decisions  hold  the  doctrine 
that  where  a  master  has  used  due  diligence 
and  proper  care  in  selecting  competent  and 
trustworthy  servants,  and  furnished  them 
with  suitable  tools  and  appliances  for  the 
performance  of  their  tasks,  he  cannot  be  held 
answerable  in  damages  to  one  of  them  for  in- 
juries caused  by  the  negligence  or  incompe- 
tency of  a  f(  How-servant  in  the  same  service. 
(The  following  are  some  of  these  cases :  Fare- 
weU  V.  Boetouy  etc.,  Ry.  Co.,  4  Mete.  49; 
Huhgh  V.  N.  0.  Co.,  6  La.  Ann.  496;  Beau- 
lieu  V.  Portland  Co.,  48  Mass.  291 ;  McDermot  v. 
PoLciiic  Ry.  Co.,  30  Mo.  116;  Anderson  v.  New 
Jersey,  etc.,  Ry.  Co.,  7  Rob.  [N.  Y.]  611 ;  PbnUm 
V.  Wilmington,  etc.,  Ry.  Co.,  6  Jones  [N.  C]  L. 
245;  J.  C.  Ry.  Co.  v.  Cox,  21  111.  20;  Columbu&, 
etc.,  Ry.  Co.  v.  WM,  12  Ohio  St.  476;  Michigan, 
etc.,  Ry.  Qo.  v.  Leakey,  10  Mich.  193;  Sullivan  v. 
Mississippi,  etc.,  Ry.  Co.,  11  la.  421 ;  CalduM  v. 
Brown,  53  Pa.  St.  453 ;  Fox  v.  Sanfard,  '4  Sneed 
36;  Michigan  Cent.  Ry.  Co.  v.  Dolan,  82  Mich. 
610;  Dillon  v.  U.  P.  Ry.  Co.,  3  Dill.  819 ;  How- 
ard V.  M.  C.  Ry.  Co..  60  Miss.  178 ;  Leev.D.  B. 
&  I.  Co.,  62  Mo.  666 ;  KiMy  v.  Belcher,  etc:,  M. 
Co.,  3  Sawyer  600;  Memphis,  etc.,  Ry.  Co.  v. 
Thomas,  61  Miss.  637;  Smith  v.  Manufg  Co., 
124  Mass.  114;  Sherman  }f.  R.&  S.  Ry.  Co.,  46 
Barb.  674;  Walker  v.  Balling,  22  Ala.  294; 
Shields  v.  Yonge,  16  6a.  349 ;  Hanner  v,  Illinois, 
etc.,  Ry.  Co.,  16  111.660;  Madi8on,de.,  Ry.  Co.  v. 
Bacon,  6  Ind.  206 ;  Ohio,  eUr.,  Jiy.  Co.  v.  Tvndali, 
13  Id.  366 ;  Slatterly  v.  Toledo,  etc.,  Ry.  Co.,  28 
Id.  81 ;  PUifimrgh,  etc.,  Ry.  Co.  v.  Divinny,  17  Id. 
197 ;-  Sullivan  v.  Toledo,  etc.,  Ry.  Co.,  68  Id.  62 ; 
Carle  v.  Bangor,  etc.,  Ry.  Co..  43  Me.  269 ;  Hayes 
V.  Western,  etc.,  Ry.  Co.,  3  Cush.  270 ;  Ring  v. 
Boston,  etc.,  Ry.  Co.  9  Id.  112;  Srown  v.  Max- 
wM,  6  Hill  692 ;  Coon  v.  Syracuse,  etc.,  Ry.  Co., 


5  N.  Y.  492;  Karl  v.  Millard,  3  Bosw.  591; 
Wiger  v.  Pa.  Ry.  Co.,  66  Pfi.  St.  460 ;  Stranger  ▼. 
McCormack,  1  Phila.  156;  Marley  v.  Chamber- 
lain, 18  Wis.  700;  Whaalan  v.  M.R.&L.E. 
Ry,  Co.  8  Ohio  St.  249;  Chamberlain  v.  MU- 
waukee,  etc.,  Ry.  Co.,  11  Wis.  288;  Columbus  Ry. 
Co.  V.  Amoldjil  Ind.  174;  Foster  v.  M.  C.  Ry. 
Co.,  14  Minn.  360;  Cooper  v.  Milwauke  etc., 
Ry.  Co.,  23  Wis.  668;  Lalor  v.  Chicago,  etc.,  Ry. 
Co.,  62  111.  401 ;  Chicago,  etc.,  Ry.  Co.  ▼.  Mur- 
phey,  63  111.  336 ;  Brothers  v.  Carter,  52  Mo.  372 ; 
Hogdn  v.  C.  P.  Ry.  Co.,  9  Cal.  129 ;  Coon  v.  T. 
&<fcK%a>.,5N.Y.492;  Warner  v.  Erie  Ry. 
Co.,  39  Id.  468;  Brickner  v.  N.  Y.  C.  By.  Co.,  49 
Id.  672 ;  Lowing  v.  N.  Y.  C.  Ry.  Co.,  lb.  521 ; 
Fdike  v.  Boston,  etc.,  Ry.  Co.,  58  Id.  549;  Coulter 
V.  Board  of  K,  4  Hun.  569;  Summerhays  v. 
K.  P.  Ry.  Co.,  2  Col.  T.  84).  But  where  the 
employer  is  at  fault  in  selecting  or  retaining 
fellow-servants,  he  is  of  course  liable  {fhuier 
V.  Pacific  Ry.  Co.,  38  Pa.  St.  104 ;  Wright  v. 
N.  Y.  C.  Ry.  Co.,  28  Barb.  80 ;  McMahon  v.  Dor 
vidson,  12  Minn.  357). 

It  has  been  held  that  fellow-servants  are  all 
who  serve  the  same  master,  work  under  the 
sam6  control,  deriving  authority  and  receiv- 
ing compensation  from  the  same  source,  and 
are  engaged  in  the  same  general  business, 
although  in  difierent  grades  and  departments 
(  Wonder  v.  BaUimiore,  etc.,  Ry.  Co.,  32  Md.  411.) 

4.  Negligence  of  Superior  Servant — It  has  been 
held  that  the  master  is  liable  for  all  injuries 
resulting  from  the  negligence  of  those  superior 
servants  whose  orders  the  inferior  are  required 
to  obey  {Combs  v.  Ry.  Co.,  84  N.  C.  319 ;  Gal- 
veston,  etc.,  Ry.  Co.  v.  Delahunty,  53  Tex.  206; 
Cowes  V.  Ry.  Co.,  10  Rep.  219;  McOormadc  v. 
Ry.  Co.,  12  Id.  278 ;  Ry.  Co.  v.  Lavalley,  lb.  374). 
And  there  are  other  cases  that  hold  he  is  not 
liable  {Peterson  v..  Whitebreast  Coal  Cb.,60Ia. 
673),  unless  he  knew  such  servant  to  be  in- 
competent, {Blake  y.  M.  C.  Ry.  Co.,  70  Me.  60), 
or  unless  he  was  at  fault  in  the  selection  of 
such  servant  or  servants  (McDonald  v.  Haul' 
tine,  53  Cal.  35). 

The  court  say  in  StaU  v.  Malster,  (12  Rep. 
783),  that  '^  to  the  general  rule,  however,  there 
is  this  qualification  or  exception,  that  where 
the  middle  man  is  intrusted  with  the  dis> 
charge  of  the  duties  incumbent  upon  the 
master  as  between  the  latter  and  the  servant, 
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then  the  master  may  be  liable  for  the  omis- 
sion or  neglect  of  the  manager  or  superin- 
tendent in  respect  to  those  duties."  (To  same 
eflTect  is  Murphy  v.  Smith,  19  C.  B.,  N.  S.  361 ; 
Malone  v.  Hathaway,  64  N.  Y.  5 ;  Moran^s  case, 
44  Md.  283;  Wharton  on  Neg.  229.)  In 
the  case  Kain  v.  Smith  (8  Ohio  Law  Journal, 
164),  the  New  York  Court  of  Appeals  held 
that  the  master  was  liable  for  injuries  caused 
to  a  servant  by  the  use  of  defective  machinery, 
which  defect  should  have  been  discovered 
and  remedied  by  the  master  mechanic  or 
foreman.  But  in  MarsaaU  v.  Shricher  (63  Mo. 
309),  it  is  said  that  the  employer  can  not  be 
charged  with  negligence  of  one  who  was 
merely  a  foreman  over  the  plaintiff,  not  en- 
gaged in  a  distinct  department  of  the  general 
service,  but  in  the  same  work  with  him  and 
not  charged  with  any  executive  duties  or  con- 
trol over  such  injured  servant  which  would 
constitute  him  the  agent  of  the  employer. 
But  where  the  servant  is  required  to  obey  the 
directions  of  the  foreman  in  charge,  he  is  not 
the  fellow-servAnt  with  such  foreman,  and  the 
master  is  liable  for  injuries  sustained  while 
performing  an  act  directed  to  be  done  by  the 
superior  servant  or  foremail  {DcnMng  v. 
Girard  B,  Alien  Co.,  13  Rep.  693). 

There  may  be  said  to  be  no  longer  any 
question  about  the  right  of  a  servant  to  re- 
cover from  the  master  for  the  negligence  of  a 
fellow-servant  when  such  fellow-servant  is 
empowered  with  superior  authority  and  may 
direct  the  inferior  {CovHes  v.  R.  &  D,  Ry.  Co., 

12  Rep.  219 ;  L.  8.&  M.  8.  Ry.  Co.  v.  LavdUey, 

13  Rep.  374). 

In  McCaaker  v.  L.  I.  Ry.  Co.  (10  Rep.  608),  it 
was  held  that  a  yard-master  of  a  railway  hav- 
ing charge  of  the  making  lip  of  trains,  and 
entrusted  with  the  power  to  employ  and  dis- 
charge subordinates,  stood  in  the  place  of  the 
railway  company  pro  hoc  vice  (2  £an«.  515; 
49N.Y.627,  /J. 672;  58  Jd. 549;  64JA51;  70 
Id.  171;  78  Id.  40;  11  Hun.  686;  18  Id. 
348;  78  Pa.  St.  26;  83  Ohio  St.  209:  81  N.  C. 
547). 

In  the  case  of  CEotoop  Chi^  (7  Saw.  278), 
Judge  Deady,  of  the  United  States  District 
Court  for  Oregon,  says  that  there  is  much  au- 
thority and  more  reason  for  holding  that  the 
common  employer  is  liable  for  injuries  sus- 


tained by  an  inferior  servant  through  the 
negligence  or  misconduct  of  a  superior  servant 
(citing  Pachd  Co.  v.  McCue,  17  Wall  513-  Ry. 
Co.  V.  Fcyrt,  lb.  567 ;  Berea  SUme  Co.  v.  Craft,  31 
Ohio  St.  289 ;  C.  &  N.  W.  Ry.  Co.  Morando,  93 
111.  802  ;  Devanny  v.  Vulcan  Iron  Works,  4  Mo. 
App.  236;  Brabbits  v.  C.  &  N.  W.  Ry.  Co.,  38 
Mo.  289;  Oromly  v.  Vulcan  Iran  Works,  61  Id. 
492 ;  The  Chandos,  6  Saw.  548). 

In  K.  B.  Co.  V.  Neuberry,  .<11  Rep.  591),  it 
was  said  that  a  gang  boss  who  acted  as  a  fore- 
man of  workmen  employed  and  furnished 
to  him  by  a  superintendent,  whose  orders  he 
is  bound  to  obey,  is  only  an  ordinary  fellow- 
servant  and  the  principal  respondeat  Superior 
does  not  apply.  In  Braun  v.  C.  R.  I.  &  P.  Ry. 
Co.  (10  Rep.  202),  it  is  held  that  a  railroad 
company  is  liable  for  the  negligence  of  a 
servant  entrusted  with  the  duty  of  inspecting 
cars,  and  that  such  servant  is  not  a  fellow- 
servant  with  a  brakeman,  but  a  superior 
servant.  There  are  a  number  of  cases  which 
maintain  ihe  sam^  principal  (Oreenleaf  v.  Ry. 
Co.,  29  la.  14 ;  Kory  v.  Ry.  Co.  32  Id.  857 ; 
RuzzeU  V.  Manf^g  Co.,  48  Me.  113 ;  Shanny  v. 
Androscrogain  MiUs,  66  Id.  420 ;  Snow  v.  Ry. 
Co.,  8  Allen  441 ;  Oilman  v.  Ry.  Co.,  10  Id. 
233 ;  S.  C.  13  Id.  488 ;  Ford  v.  Ry.  Co.,  110 
Mass.  241 ;  Mullan  v.  SUamship  Co.,  78  Pa.  St. 
25  ;  Ry.  Co.  v.  Jacksm,  56  111.  492 ;  BralbeU  v. 
Ry.  Co.,  38  Wis.  298;  Harper  v.  Ry.  Co., 
47  Mo.  667;  Brothers  v.  Carter,  52  Id. 
373 ;  Porter  v.  Ry  Co.,  ^  Rep.  549 ;  Thompson  v. 
Drymdl,  17  Minn.  226 ;  Warner  v.  Ry.  Co.,  39 
N.  Y.  468;  Laning  v.  Ry.  Co.,  49  Id.  522; 
Toledo,  etc.,  Ry.  Co.,  68  Id. 549 ;  Boothv.  Ry.  Co., 
73  Id.  38 ;  King  v.  Ohio,  etc.,  Ry.  Co.,  8  Ohio 
Law  Journal  246). 

Yet  there  are  a  few  cases  which  hold  that  a 
master  is  not  liable  for  the  negligence  of  an- 
other servant  although  superior  in  authority 
and  whose  lawful  directions  the  inferior  is 
bound  to  obey  (Blake  v.  Ry.  Co..  10  Rep.  426; 
Coal  Co.  V.  Jones,  5  Norris  432 ;  Wonder  v.  Ry. 
Co.,  32  Md.  411;  Wharton  on  Neg.  229). 
But  this  is  .the  English  doctrine  (Fidtan  v. 
England,  L.  R.  2,  Q.  B.  85 ;  PiiesUy  v.  Fbwler,  8 
M.  <fe  W.  6),  axul  does  not  meet  with  much 
favor  in  this  country  outside  of  those  states 
which  still  follow  the  leading  strings  of  the 
'^  mother  country." 
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XXPLBB  T.  EBIS  DIM!  SATOTOS  *  LOAV  00. 

RSAL    ESTATK— PeBSONALTY— PaBTNSBSHIP—  JUDG- 

tENT. 

{Pmngylvania  J?*  ^t.  cfne  Oourt,    Dec.  SO,  1883.) 

Real  estate  held  in  the  name  of  a  firm  and  bought 
with  its  funds  is  not  thereby  converted  into  person- 
alty ;  in  order  to  effect  such  conversion  as  against 
strangers  and  creditors  of  the  individual  partnem,  it 
is  necessary  that  the  deed  should  expressly  state  that 
it  is  held  as  partnership  property,  or  there  must  be 
actual  notice  to  the  party. 

One  who  holds  a  Judgment  against  an  individual 
who  is  a  member  of  a  firm  is  entitled  to  a  revival 
thereof,  as  against  a  terre-tenanij  who  is  the  assignee 
for  the  benefit  of  creditors  of  the  firm  in  question. 
An  assignee  for  the  benefit  of  creditors  is  a  mere  vol- 
unteer, and  has  no  greater  rights  than  has  his  assignor. 

ETrror  to.  the  Court  of  Common  Pleas  of  Erie 
County. 

Scire  jfacias  to  revive  a  judgment  issued  by 
the  Erie  Dime  Savings  and  Loan  Company 
against  S.  P.  Kepler,  with  notice  to  Frank 
Gunnison,  assignee  for  the  benefit  of  creditors 
of  the  firm  of  Hayes  &  Kepler. 

The  facts  of  the  case  were  as  follows :  In 
October,  1876,  the  Erie  Dime  Savings  and 
Loan  Company  entered  a  judgment  against. 
S.  P.  Kepler  on  a  judgment  note.  Kepler  was 
then,  and  had  been  K>r  some  time,  a  member 
of  the  firm  of  Hayes  A  Kepler,  who  were  en- 
gaged in  buyine  and  selling  real  estate.  The 
firm  subsequently  got  inyoTved  and  made  an 
assignment  for  the  benefit  of  creditors  to  Frank 
Gunnison,  under  the  terms  of  which  the  part- 
nership property  consisting  of  real  estate 
passed  to  the  assignee.  This  scire  facias  to  re- 
vive having  been  issued  with  notice  to  the 
assignee,  the  latter  filed  an  affidavit  of  de- 
fense, setting  out  the  above  facts  and  drawing 
certain  conclusions  therefrom,  for  which,  see 
the  opinion  of  the  court,  infra. 

The  court,  McDermott,  P.  J.,  made  abso- 
lute a  rule  for  judgment  for  want  of  a  suffi- 
cient affidavit  of  defense,  whereupon  the  as- 
signee took  this  writ,  assigning  for  error  the 
said  action  of  the  court. 

Green,  J. 

It  is  true  that  the  affidavit  of  defense  al- 
leges that  the  real  estate  assigned  to  the  affi- 
ant was  the  property  of  the  partnership  of 
Hayes  &  Kepler,  but  that  is  the  only  aver- 
ment it  makes  on  that  subject.  The  other  al- 
legations are  merely  conclusions  of  the  affiant, 
which  may  or  may  not  be  correct.  Thus  he 
says  that,  **  consequently  "  the  property  was 
not  subject  to  the  debts  of  the  defendant, 
except  as  to  any  surplus  remaining  after  pay- 
ment of  the  partnership  debts,  and  that  there 
can  be  no  such  surplus,  because  the  assigned 
property  is  not  sufficient  to  pay  the  debts. 
He  then  expresses  his  belief  that  the  plaint- 
iff's judgment  was  not  a  lien  upon  the  prop- 
erty assigned  to  him,  and  closes  the  affidavit.  | 


We  afe  clearly  of  opinion  that  the  affidavit 
does  not  disclose  sufficient  facts  to  prevent  a 
judgment  of  revival.  In  the  case  of  Ltfewr^s 
Appeal,  19  P.  F.  Smith  122,  the  present  chief 
justice  showed,  in  a  careful  review  of  the  au- 
thorities, that  even  where  real  estate  was  {pur- 
chased with  the  money  of  a  firm,  and  title 
taken  nn  the  name  of  the  firm,  it  wan  not 
enough  to  convert  it  into  personalty  a?  part- 
nership property.  In  order  to  accomplish 
that  result  as  to  strangers,  purchasers,  mort- 
gagees and  creditors,  the  fact  that  the  prop- 
erty is  held  as  partnership  property  mu8(  be 
expressed  on  the  face  of  the  aeed  itself,  or  else 
some  agreement  to  that  effect  must  have  been 
executed  by  the  members  of  the  firm,  and 
duly  recorded.  If  this  has  not  been  done,  no- 
tice of  the  character  of  the  real  estate  as  part- 
nership property  must  have  been  brought 
home  to  a  purchaser  or  creditor,  before  he  can 
be  affected  b^  it.  It  will  be  perceived  that 
the  facts  which  will  give  the  quality  of  per- 
sonal estate  to  partnership  land  are  except- 
ional and  special.  They  can  not  be  presumed, 
but  must  be  alleged  and  proved,  if  one  who  is 
either  a  purchaser  or  creditor  is  sought  to  be 
affected.  It  is  essential  that  the  affidavit  of 
defense,  in  a  case  like  the  present,  most  set 
forth  the  facts  which  are  necessary  to  defeat 
the  revival  of  the  plaintiff *s  judgment.  All 
the  actual  facts  alleged  in  this  affidavit  may 
be  strictlv  true,  and  yet  it  would  not  neeea- 
sarily  follow  that  the  plaintiff  is  not  entitled 
to  judgment.  It  is  the  exhibition  of  this  pe- 
culiar kind  of  title  to  the  public  that  gives 
immunity  to  real  estate  so  held  from  the 
claims  ot  lien  creditors  of  the  individuals 
composing  the  firm.  If  it  does  not  appelur  on 
the. race  of  the  deed,  or  by  some  recordea  agree- 
ment in  writing,  that  the  land  in  question  is 
held  as  partnership  land,  it  does  not  have  that 
quality.  This  fact  then  being  vitkl,  must  be 
specially  alleged,  and  in  case  of  contest  must 
be  proved  in  order  to  defeat  the  plaintiff's 
claim.  Especially  is  this  the  case  where,  as 
here,  the  proceeding  is  simply  a  eeirefaeiag  to 
revive  the  judgment  against  the  original  de- 
fendant, and  one  who  is  his  assignee  for  the 
benefit  of  creditors.  Such  an  assignee  is  not 
a  purchaser.  He  is  a  mere  volunteer,  stand- 
ing in  the  place  of  the  assignor,  and,  as  a  gen- 
eral rule,  has  no  rights  against  the  lien  credi- 
tors of  the  aasignor,  which  the  latter  did  not 
himself  have.  In  Luekenbach  v.  Briekenaleiny 
6  W.  ft  S.  145,  it  was  held  that  assignees,  un- 
der a  voluntary  assignment  for  the  benefit  of 
creditors,  have  no  rights  against  a  mortgage 
creditor,  which  could  not  be  claimed  by  the 
assignor  himself.  In  Liidwiq  v.  Highley,  5  Barr, 
on  p.  137,  we  said :  ''  The  assignees,  being 
mere  volunteers,  are  regarded  out  as  the 
agents  of  the  assignor,  standing  in  his  place. 
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and  oonsequentljr,  as  a  general  rule,  take  only 
such  rights  and  interests  as  he  himself  haid 
and  could  claim  at  the  time  of  the  assignment 
made.''  It  is  only  necessary  to  add,  that  the 
defendant  in  this  case  makes  no  defense 
against  the  revival  of  this  jndi^ment,  and  fur- 
ther, that  this  is  not  a  proceeding  for  the  dis- 
tribution of  the  proceeds  of  the  safe  of  the  land 
of  the  defendant.  Hence,  we  decide  nothing 
more  than  the  mere  question  of  revival.  If 
it  shall  turn  out  hereafter  that  there  are  part- 
nership creditors  claiming  that  any  real  es- 
tate which  the  defendani  held,  either  as  a 
partner,  or  otherwise,  at  the  time  the  writ  in 
this  case  was  issued,  was  really  partnership 
property,  and  not  subject  to  the  lien,  of  this 
ludgme'nt,  their  rights  will  not  be  in  the 
least  degree  prejudiced  by  the  decision  of  this 
case. 
Judgment  affirmed. 


#  <♦ 
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XXL.   T.   DI8TXICT   OOVXT    OX   LAXX 
OOVXTT. 


Obdbb— Contempt— Want   of   JuBisDicrnow— Pun- 

IBHMBNT. 

{Cbiorado  Supreme  CkmrU    July,  1SS3.) 

1.  Writ  of  prohibition  will  issue  when  a  district 
court  or  Judge  is  assuming  a  Jurisdiction  without  le- 
gal riffht  thereto,  and  there  is  no  adequate  remedy  by 
appe^  writ  of  error,  eertiorari  or  other  proceeding^ 

Z.  When  the  court  lias  no  jurisdiction  ofthe  subject 
matter,  disobedience  of  its  order,  which  Is  void  ab- 
solutelv,  cannot  be  punished  as  a  contempt. 

,3.  When  the- charter  and  ordinances  confer  upon 
city  council  the  right  to  suspend  an  officer  for  mal- 
feasance or  other  cause,  prooeedinff  to  that  end  may 
not  be  prevented  by  writ  of  prohioition,  and  disobe- 
dience of  order  in  such  case  is  no  contempt. 

Helm,  J. 

No  argument  is  necessary  to  show  that,  if 
petitioners  are  entitled  to  any.  relief  in  this 
cause,  prohibition  is  the  proper  proceeding 
therefor.*  The  court  below  has  taken  juns- 
diction  of  the  contempt  case;  it  has  tried 
petitioners  and  adjudged  them  guilty  of  con- 
tempt; it  has  deferred  sentence,  but  threatens 
to  pronounce  the  same.  There  is  no  final 
judgment  subject  to  review  in  this  court  by 
appeal,  by  writ  of  error  or  by  certiorari.  No 
imprisonment,  has  followed  a  sentence  pro- 
nounced, and  relief  by  habeas  corpus  cannot  be 
invoked^  Yet  imprisonment  may  be  a  part 
of  the  sentence,  and  before  aid  could  be  given 
by^  this  court  after  judgment,  -petitioners 
might  be  deprived  of  thei/ liberty  and  under- 
ffo  several  days  confinement.  A  stronger  case 
tor  this  preventive  relief,  if  the  district  court 
or  j.udj;e  is  assuming  a  jurisdiction  without 
leml  right  thereto,  it  might  be  difficult  to  find. 

The  city  council  of  Leadville  had  preferred 
charges  against  the  city  solicitor,  and  were 
proceeding  to  consider  the  same.  The^  were' 
acting  in  the  manner  provided  by  ordinance, 


and  the  ordinance  was  passed  in  accordance 
witli  law.  The  solicitor  was  elected  or  ap- 
pointeil  by  the  council,  and  held  his  ofiice 
subject  to  removal  by  them  for  certai  n  causes ; 
among  these  causes  are  the  ones  specified  in 
the  charges  preferred  in  the  case  before  them, 
viz.,  malfeasance  and  incompetency  in  office. 
The  record,  including  the  petition  presented 
to  the  district  judge,  does  not  justify  the  con- 
clusion that  tne  council  were  assuming  to 
act  as  a  cpurt  and  try  the  solicitor  for  the 
purpose  of  inflicting  upon  him^  if  adjudged 
guilty,  any  other  punishment  than  repri- 
mand, suspension,  or  removal  from  office. 

The  district  judge,  upon  petition,  granted 
an  order  commanding  the  members  of  the 
city  council  to  show  cause  why  a  writ  of  pro- 
hioition should  not  issue,  ancl  directing  that 
further  proceedings  by  them  be  stayed  until 
the  hearing  thereof. 

The  first  question  we  deem  it  important  to 
notice  is  that  of  jurisdiction  in  the  court  or 
judge  to  make  the  order  above  mentioned  to 
show  cause  and  to  stay  proceedings. 

The  object  of  the  writ  of  prohibition  is  to 
restrain  subordinate  judicial  tribunals  from 
exceeding  their  jurisdiction.  .(High  Ex. 
L^gal  Rem.,  Sees.  762  and  784.)  '''It  is  used 
to  confine  inferior  courts,  in  the  exercise  of 
their  powers,  within  the  limits  fixed  by  law." 
(Leonard  v.  Bartds  d  al.,  4  Colo,,  95.)  It.  will 
be  observed  that  the  tribunal  to  which  the  writ 
issues  must  be  acting  in  a  judicial,  and  not 
merely  an  administrative  or  ministerial  capa- 
city. See  High  Ex.  Legal  Rem.,  Sec.  769 ; 
Home  Ins.  Co.  v.  Flint,  13  Minn.  244,  and  cases 
there  cited. 

The  city  council  is  not  a  judicial  body,  and 
it  is  doubtful  if  the  Legislature,  under  the 
constitution,  could  invest  it  with  iudicial 
authority.  In  the  case  under  .consideration 
it  W&8  not  acting  or  attempting  to  act  in  a 
judicial  capacity.  The  examination  of 
charges  preferred  against  the  city  solicitor, 
finding  him  guilty  of  malfeasance  in  office, 
and  removing  him  therefrom,  by  the  city 
council,  was  not  the  exercise  of  judicial 
power.  And  this  is  true  though  the  offenses 
charged  may  constitute  causes  of  action  cog- 
nizable by  tne  courts.  (See  Donahvs  v.  The 
CowrUy  of  Will  d  al.,  100  111.,  94.)  The  power 
of  suspending  or  remoying  the  solicitor  was 
by  statute  and  orainance  vested  in  the  city 
council,  and  investigation  into  his  official 
conduct  with  a  view  tosuspensic^n  or  removal 
was  a  proceeding  entirely  within  their  dis- 
cretion and  control. 

We  think  the  district  judge  had  no  jurisdic- 
diction  of  the  class  of  cases  involved  in  the 
prohibition  proceeding  before  him,  and  it  fol- 
lows that  his  order  directing  the  counsel  to 
desist  from  further  proceedings  was  absolutely 
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void.  Was  the  disobedience  of  such  order  by 
the  council  a  contempt  for  which  they  could 
be  arrested  and  punished? 

Upon  this  question  there  is  some  conflict  of 
authority.  A  few  cases  are  cited  by  counsel 
which  seem  to  hold  that  disobedience  of  the 
process  of  a  court  is  contempt,  even  though 
the  court  has  no  jurisdiction  of  the  class  of 
actions  wherein  such  process  is  issued.  See 
Passmore  Williamson^a  case,  26  Pa.  St.  20 ;  Exparte 
8tu:hney,  40  Ala.  160;  State  of  La.  ex  rd.  FoUeU  et 
cU.  V.  Righter^  Judge^  32  La.  Ann.  1182. 

But  we  think  the.  weight  of  authority  is 
against  this  position.  The  later  and  better 
doctrine  seems  to  be  that,  if  the  court  has  no 
jurisdiction  of  the  class  of  cases  to  which 
the  action  belongs,  particularly  where  this 
fact  appears  in  tne  original  petition  or.  com- 
plaint, the  process  issued  therein  is  absolutely 
void,  and  tnat  disobedience  of  such  void  pro- 
cesii^  or  of  orders  made  in  connection  there- 
with, is  no  contempt.  We  use  the  word  does 
in  the  foregoing  sentence  and  throughout  this 
opinion  with  reference  to  the  subject  matter, 
and  not  the  form  of  action  or  proceeding. 

The  i>ower  of  punishing  for  contempt  is  in- 
herent in  aU  courts.  It  is  absolutely  neces- 
sary that  they  should  possess  it,  whether  ex- 
pressly given  by  statute  or  not.  And  when 
the  court  has  jurisdiction  of  the  class  to  which 
the  particular  action  belongs,  no  error  in  rul- 
ings, no  irregularities  in  the  proceedings,  will 
divest  it  of  this  power. 

It  will  be  observed  from  tht  foregoing  that 
we  do  not  take  the  broad  ground  that  there  is 
no  power  to  punish  any  disobedience  of  orders 
of  tne  court  or  judge  in  all  cases  where  it 
turns  out  during  the  proceedings  or  at  the 
inclusion  thereof,  that  the  action  must  be 
dismissed  for  want  of  jinisdiction.  Some- 
times days  of  patient  investigation  are  con- 
sumed before  the  want  of  jurisdiction  becomes 
apparent ;  during  suQh  investigation  witnesses 
must  appear  and  testify,  and  all  interlocutory 
orders  essential  to  the  proper  conducting 
thereof  must  be  obeyed. 

See  generally  on  this  subject  the  following 
additional  authorities:  Ex  parte  Rowe  7  Cal. 
181 ;  Dickey  v.  Reed,  78  Ills.  261 ;  CruoWtn  v.  Er- 
hart,  89  Mo.  285 ;  Batehdder  v.  Moore,  42  Cal.  412 . 
No.  3,  Vol.  15,  Central  Law  Jour.  42 ;  Perry  v. 
Mitchell,  5  Denio  540;  Brenneny.  Oaeton,  17  Cal. 
875 ;  Wilton  d  al.  v.  DeveUing  et  aZ.,61  111.  206. 

We  have  made  no  effort  to  consider  in  this 
opinion  all  of  the  questions  presented  by 
counsel ;  neither  have  we  attempted  to  discuss 
fully  or  exhaustively  those  touched  upon 
herein.  Sufficient  has  been  said,  however,  to 
indicatie  that  in  our  judgment  this  is  a  proper 
case  for  granting  the  relief  prayed  for. 

Let  the  writ  of  prohibition  issue  accord- 
ingly. 


X00AY7SBTT  v.  GBI8W0LD. 

Lease— Parol  AoRESicEirr  to  Execute— Failukb— 

Measure  of  Damaoi 


{Petmeylvcmia  Supreme  Ckmrt.    Jan.  2, 1882.) 

The  money  paid  and  the  expenses  incnned  on  the 
faith  of  the  contract  are  the  proper  measure  of  dam- 
ages for  the  breach  of  parol  leases  and  sales  of  lands; 
if  no  money  has  been  paid  or  damages  inontred,  the 
damages  are  nominal. 

Error  to  the  Court  of  Common  Pleas  of 
Mercer  County. 

Gordon,  J. 

This  was  an  action  on  the  case,  brought  by 
the  Griswolds,  the  plaintiffs  below,  against 
the  administrato  of  William  McCafferty*8 
estate,  to  recover  damages  for  the  breach  of  a 

f»arol  agreement,  or  rather  promise,  by  Wil- 
iam  McCafferty,  in  his  lifetime,  to  execute 
to  the  plaintiffs  a  twenty  years  lease  for  five 
acres  of  land  in  the  county  of  Butler.  On  the 
thirty-first  day  of  August,  1872,  McCafferty 
made  a  written  lease  to  the  plaintiff  for  five 
acres  of  land  for  the  term  of  twenty  years,  in 
consideration  of  which  the  plaintim  agreed  to 
enter  upon  the  land  immediately  and  bore 
for  oil,  and  if  they  were  successful,  render  to 
McCafferty  one-sixth  of  the  oil  which  might 
be  produced. 

They  were  also  to  pay  him  one  hundred 
dollars  an  acre  "for  the  land,  if  for  ten  succes- 
sive days  the  well  yielded  twenty-five  barrels 
of  oil  a  day,  and  two  hundred  dollars  an  acre 
if  the  yield   was  forty  barrels  or  over. 

The  plaintiffs  entered  upon  the  property, 
and  diligently  prosecuted  their  work  at  a 
cost  of  $10,000.  and  at  a  depth  of  fourteen 
hundred  feet  tney  found  oil  in  quantities 
sufiicieni  to  produce  one  hundred  and  sev- 
enty barivels  a  day.  Afterwards  they  sold  this 
lease  for  the  sum  of  $18,000.  Now,  according 
to  the  testimony  of  the  plaintififs,  McCafferty 
had,  previously  to  the  time  of  the  execution 
of  the  lease  above  mentioned,  promised  orally 
that  it  should  cover  ten  acres.  It  was  further 
proved  that  these  plaintiffs  refused  to  exe- 
cute this  paper  or  to  proceed  with  the  work, 
except  on  the  promise  then  made  by  He- 
CafiQerty  that  he  would  afterwards  lease  to 
them  the  additional  five  acres.  This,  then,  is 
a  brief  outline  of  the  facts  as  found  by  the 
jury,  and  which,  though  denied  by  the  ie- 
lendants,  we  must  take  as  true.  For  a  breach 
of  this  promise  to  lease  this  action. is  brought 
The  court  instructed  the  jury  that  if  they 
found  the  facts  as  above  stated,  the  plajntift 
were  entitled  to  recover,  and  that  they  might 
adopt,  as  a  proper  measure  of  damages,  halt  of 
the  cost  of  the  well  tput  down  on  the  five  acre 
lease.  The  defendant  complains  of  this  in- 
struction as  improper  ana  illegla,  and  we 
think  his  complaint  must  be  sustained.  The 
case  is  one  covered  by  the  statute  of  tends 
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and  perjuries.  The  promise  was  for  a  lease  of 
more  than  three  years,  and  hence,  under  the 
statute,  it  cannot  be  sustained.  Neverthe- 
less, an  action  for  the  breach  of  this  parol 
agreement  was  well  brought;  but  what  sHould 
be  the  measure  of  damages?  Not  the  differ- 
ence between  the  price  to  be  paid  and  the 
actual  value  of  the  le%Be ;  in  other  words,  the 
value  of  the  bargain.  For  since  the  case  of 
Hertzog  v.  Hertzog^  10  Ca.  418,  which  overruled 
Jack  V.  McKee,  9  Barr.  236,  and  the  eases  which 
followed  it,  no  such  rule  ^an  be  applied.  On 
the  other  hand,  we  have  in  Thompson  v.  I^iep- 
ler,  22  P.  P.  S..160,  and  Sauser  v.  Sfeinmetz,  36 
Legal  In  tell.  86,  this  rule  stated  as  the  proper 
measure  of  damages  for  the  breach  of  parol 
leases  and  sales  of  lands ;  that  is  to  say,  the 
money  paid  and  the  expenses  incurred  on  the 
faith  of  the  contract  but  if  no  money 
has  been  paid  or  expenses  incurred,  the  dam- 
ages are  nominal. 

In  the  case  in  hand  there  was  no  money 
paid,  neither  was  there  any  expense  incurred 
on  account  of  the  land  proposed  to  be  leased. 
But  it  is  urged,  that  without  this  promise 
the  plaintiffs  would  not  have  put  down  the 
well  upon  the  five  acre  lease.  Let  this  be  ad- 
mitted;  what  then  ?  They  would  have  lost, 
according  to  their  own  showing,  a  bargain  of 
$8,000.  What  kind  of  datnages  are  these; 
the^  put  down  a  well  at  a  cost  of  $10^000,  for 
whicn  they  got  $18,000?  What  nonsense  to 
talk  about  damages  for  the  breach  of  an  oral 
contract  which  led  to  .such  a  result  as  this. 
But  let  us  suppose  the  well  to  have  been'  put 
down  on  the  faith  of  a  parol  lease,  and  the 
result  had  as  above  stated,  on  a  breach  of  the 
contract  by  entry  of  the  landlord  and  ouster 
of  the  tenants,  what  would  be  the  damages 
recoverable  by  the  lessees  ?  Nothing  save 
the  expenses  they  had  incurred  in  the  prosA- 
cution  of  the  ^ork.  But  as  these  are  paid 
and  overpaid  from  the  land  itself,  they  can 

f;et  nothing  more,  for  they  have  suffered  no 
OSS.  There  seems,  indeed,  to  be  a  constant 
disposition  on  part  of  courts  to  revert  to  the 
exploded  doctrine  of  Jack  v.  McKee,  to  impinge 
upon  the  statute  in  givine  to  the  plaintiff 
some  compensation  for  the  loss  of  a  good  bar- 
gain. But  this  must  not  be  allowed.  Injury 
enough  has  resulted  from  that  doctrine  to 
demonstrate  the  wisdom  of  a  strict  adherence 
to  the  statute,  and,  it  is  to  be  hopM,  that  the 
ruling  o!  Jack  v.  McKee  will  never  again  find 
a  place  in  the  jurispjudence  of  Pennsylvania. 
Manifestly,  here  is  an  attempt  to  get  back 
upon  the  forbidden  ground;  an  attempt  to 
compensate  the  plaintiffs,  at  least  in  part,  for 
the  loss  of  a  g(X)d  bargain ;  otherwise;  bow 
could  the  court  have  permitted  the  plaintiffs 
to  rec<^ver  when  they  have  suffered  no  loss? 
But  we  cannot  thus  pexmit  the  force  and  va- 


lidity of  a  valuable  statute  to  be  frittered 
away,  and  that  upon  equities  and,hardships 
which  are  purely  fictitious.  The  plaintiffs 
have  suffered  neither  loss  nor  wrong.  They 
not  only  made  money  by  their  contract,  but, 
as  to  the  parol  agreement,  they  knew  it  was 
binding  on  neither  party.  Had  their  opera- 
tion on  the  lease  proved  a  failure,  IdlcCafierty 
certainly  could  not  have  compelled  them 
to  sink  a  well  on  the  other  lot;  neither 
could  he  have  recovered  damages  for  their  re- 
fu3al  to  do  so.  There  being  thus  a  total  want 
of  mutuality  in  the  alleged  contract,  and  the 
plaintiffs  having*  suffered  no  pecuniary  loss, 
they  had  no  standing,  either  in  law  or  equity, 
to  recover  any  but  nominal  damages. 

The  judgment  is  reversed,  and  2l  venire  jclciob 
denovo  is  awarded. 


^  * » 


AKDBEWB  V.  BUSDICK. 
Mechanics  Lien—  Building  Contract— Alteration 

6f  Instrument. 
{Iowa  Supreme  Court.    June  15, 1883.) 

Where  a  contract  is  entered  into  for  the  completion 
of  a  building  by  a  speciiied  date,  payment  to  be  made 
therefor  when  completed,  and  tne  building  is  not 
completed  until  some  time  after  the  uate  fixed,  a  aub- 
contractor  who  furnished  material  before  tlie  time 
specified  for  the  completion  of  the  building,  and  filed, 
within  thirty  days  from  the  time  tht?  material  "was 
fumiHhed.  a  mechanic's  lien  therefor  after  the  date 
specified  for  completion,  but  before  completion  and 
before  payment  made  bv  the  owner,  who,  on  tjie  day 
the  lien  was  filed,  and  before  written  notice  thereof 
was  served  by  the  subcontractor  upon  him,  but  with 
verbal  notice  of  the  lien,  paid  the  contractor  in  ftiU, 
afterwards  on  the  same  day  the  written  notice  being 
served  on  him,  the  subcontractor  is  entitled  to  a  lien. 

If  the  owner  had  no  knowledse  of  the  subcontract- 
or's lien,  the  payment  would  defeat  the  lien.  If  he 
had  such  knowledge,  the  lien  may  be  enforced. 

A  material  unauthorized  alteration  of  an  Instru- 
ment, without  notiQe  will  not  necessarily  invalidate  it. 
When  such  alteration  is  made  by  a  stranger  without 
an  evil  purpose  through  mistake,  and  it  mav  be  with 
certainty  restored  to  Us  original  condition,  it  will  not 
be  invalid  as  between  the. original  parties,  or  when 
the  interest  of  a  stranger  is  brought  in  question . 

Section  8173  of  the  code,  limiting  appeals  to  cases 
where  more  than  flOO  is  involved  unless  certified  to 
the  snpreme  court,  may  be  construed  as  applicable 
to  chancery  cases  without  giving  it  an  ifTeot  which 
would  be  in  conflict  with  s^stion  four  of  article  five  of 
the  constitution,  or  inconsistent  with  section  2742  of 
the  code,  which  provides  generally  for  the  trial  de 
novo  of  chancery  cases  on  appeal ;  and  a  case  so  certi- 
fied is  to  be  decided  upon  the  questions  certified,  and 
not  de  novo, 

*^  An  interest  in  real  property  *'  is  not  involved  in 
an  action  to  enforce  a  mechanic's  lien;  and  a  case  ip- 
volving  leas  than  flOO  may  be  certified  to  the  supreme 
court  under  code,  i  3173. 

The  want  of  an  assignment  of  error  cannot  be  urved 
as  a  ground  for  dismissing  an  appeal,  under  section 
3184  of  the  code,  after  a  case  has  been  beard  upon  the 
merits. 

Adams,  J.,  dissents  as  to  the  denial  of  the  right  of 
trial  de  novo, 

■  

Appeal  from  Palo  Alto  District  Court. 

Action  in  chancery  to  enforce  a  mechanic's 
lien  in  favor  of  a  subcontractor.  Judgment 
was  entered  against  the  oontractors,  but  the 
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petition  was  dismissed  as  to  the  owners  of  the 
property,  the  court  holding  that  plainti&  are 
not  entitled  to  a  lien.    Plaintiffs  appeal. 

Beck,  J., 

1.  Plaintifb  furnished  materials  to  Burdick 
k  Goble,  builders,  who,  were  erectine  a  store- 
house for  Potter  &  Skevington,  unoer  a  con- 
tract with  him.  By  the  terms  of  the  contract 
payments  were  to  be  made  in  nearly  equal 
parts  upon  the  execution  of  the  contract,  and 
the  completion  of  the  building  and  its  accept- 
ance by  rotter  &  Skevington.  It  was  to  oe 
completed  between  the  nfteenth  and  twen- 
tieth of  June.  It  was  not  finished  until  the 
third  of  July.  On  the  fifth  day  of  June  plaint- 
iff furnished  the  materials,  to  recover  for 
which -this  suit' is  brought.  On  the  morning 
of  the  third  of  July  plaintifis  filed  in  thederk's 
ofSce  astatement*and  claim  for  a  lien,  and  in 
the  evening  of  that  day  caused  notice  to  be 
served  upon  Potter  &  S^evin^ton,  as  required 
by  the  statute.  There  was  evidence  showing 
they  had  knowledge  of  the  fact  .that  the  sub- 
contractor had  furnished  the  materials.  But 
on  the  third  day  of  July,  after  plaintifis' claim 
for  a  lien  was  filed,  and  Wore  the  written  no- 
tice prescribed  by  the  statute  was  served,  they 
paid  the  contractors  in  full  the  amount  due 
them  for  the  building.  Extra  work  amount- 
ing to  $76  was  done,  and  paid  for  at  the  final 
settlement.  Extra  work  was  contemplated 
in  the  contract. 

A  motion  for  a  new  trial  was  made  by 
plaintifb,  on  the  ground  that  there  had  been 
a  material  alteration  of  the  contract  for  the 
building,  which  was  unknown  to  the  plaint- 
iffs before  the  trial,  purporting  to  bind  the 
contra<)tors  to  furnish  all  materials,  no  such 
provision  being  in  the  •original  writin^^.  The 
motion  was  overruled.  The  amount  in  con- 
troversy being  less  than  $100  the  district  court 
certified  certain  questions  of  law  to  this  court, 
whereof  the  following  is  a  copy,  verbatim  et  liJtr 
eraJtim.  The  points  raised  by  the  questions 
will  be  understood  by  attention  to  the  facts  of 
the  case  above  stated : 

**  (1.)  Under  a  written  contract  for  the  com- 
I)letion  of  a  building  by  the  fifteenth  to  twen- 
tieth of  June,  1880,and  the  payment  therefor  to 
be  made  upon  the  completion  of  the  building, 
which,  in  tact,  was  not  completed  until  July 
8,  1880,  would  a  subcontractor  who  furnished 
materials  on  the  fifth  day  of  June,  1880,  and 
filed  a  mechanic's  lien  therefor  in  the  clerk  of 
court's  ofSce  on  the  third  day  .of  July,  1880, 
before  payment  was  made  by  the  owner  to 
the  contractor,  and  after  said  lien  was  filed, 
and  on  the  same  day,.but  before  written  no- 
tice therefor  was  served  by  the  subcontractor 
upon  the  owner,  but  with  verbal  notice  of  the 
piaintifi's  lien,  the  owner  paid  the.  contractor 
m  full,  and  afterwards,  on-the  same  day,  writ- 


ten notice  was  served  of  the  filing  of  said  lien 
by  the  subcontractor  upon  the  owner,  can  the 
subcontractor  enforce  that  lien  against  the 
building? 

''  (2.)  Where  a.  written  contract  proyides 
that  the  building  is  to  be  completea  by  the 
fifteenth  to  twentieth  of  June,  and  that*  com- 
plete payment  is  thei\  to  be  made,  but  the 
Duilding  is  not  in  fact,  completed  until  thir- 
teen days  thereafter,  and  the  owner  acquiesces 
in  such  delay,  is  this  such  a  change  in  the 
contract  as  will  entitle  a  subcontractor  to 
thirty  days  after  furnishing  material  in  which 
to  file  his  claim  for  a  lien,  and  serve  written 
notice  thereof  on  the  owner,  and  will  the 
owner  be  liable  to  such  subcontractor,  al- 
though the  building  may  haye  been  com- 
pleted and  the  contractor  paid  in  full  therefor 
prior  to  the  expiration  of  such  thirty  days? 

'^  (3.)  Where  a  contract  for  the  building  of 
a  store-room  provided  that  the  contractor 
should  furnish  such  extras  as  should  be  or- 
dered by  letter,  and  extras  were,  in  fact,  fur- 
nished by  them,  but  it  is  not  shown  whether 
they  were  ordered  by  letter  or  otherwise,  and 
when  the  contract  provides  for  payment  of  the 
contract  price  upon  the  completion  of  the 
building,  out  is  silent  as  to  the  date  of  pay- 
ment for  the  extras  that  may  be  fumisned. 
can  a  subcontractor,  wh({  furnished  material 
and  filed  his  claim  for  a  hen,  and  gave  written 
notice  thereof  within  thirty  days,  establish  a 
lien  against  the  building  for  the  materials 
furnished  by  him,  or  to  the  extent  of  the  extras 
furnished  by  the  contractors,  if  the  building 
was  finished  and  accepted  by  the  owner  with- 
in thirty  days,  and  payment  in  full  made 
therefor  to  the  contractors  within  the  thirty 
dlys? 

'^(4.)  Where  thefe  was  a  written  contract 
for  the  erection  of  a  building,  would  an  unau- 
thorized material  alteration  in  the  terras  of 
said  contract,  after  it  was  executed  and  deliv- 
ered, entitle  a  subcontractor,  who  furnished 
material  for  said  building,  to  thirty  days  after 
the  materials  were  furnished  in  which  to  file 
his  lien,  and  serve  written  notiCie  thereof? 
Would  such  alteration  of  the  written  contract 
invalidate  it.  so  that  the  subcontractor  would 
have  thirty  days  afterfurnishin^  materials  in 
which  to  die  his  lien  and  serve  its  notice,  re- 
gardless of  the  terms  of  said  wtitten  contract? 

''  (6.)  Where  a  written  contract  has  been 
materially  altered,  without  authority,  after 
.execution  and  delivery  would  the  parties 
therein  be  permitted  to  show  and  rely  upon 
the  oral  agreement  upon  which  the  written 
agreement  was  dfawn ;  or  will  the  parties  be 
required  to  rely  and  recover^if  at  all — upon 
an  implied  compact  to  pay  when  the  build- 
ing was  completed ;  and  m  stich  case  would 
*the  subcontractor  have  thirty  days  after  fur- 
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nishing  material  in  which  to  file  his  lien,  and 
serve  written  notice  thereof?" 

2.  The  first  question  presents,  briefly  stated, 
the  case  of  payment,  by  the  owner  of  the 
building  to  the  contractor,  before  the  expira- 
tion of  thirty  days  after  the  materials  were 
furnished  by  the  subcontractor,  and  before 
service  of  the  written  notice  required  by  the 
statute  of  the  filing  of  the  claim  and  state- 
ment for  a  lien  bv  the  subcontractor,  with 
knowledge  that  tne  subcontractor  had  fur- 
nished the  materials. 

3.  The  statute  secures  to  a  subcontractor 
a  lien  for  materials  or  labors.  Chapter  100, 
Acts  Sixteenth  General  Assembly,  §  7,  (Mil- 
ler's Code,  §  2184 ;  McLain's  St.  699,)  provides 
that  '*  to  preserve  his  lien  as  against  the  owner, 
and  to  prevent  payment  by  the  latter  to  the 
principNEil  contractors  or  to  intermediate  sub- 
contractors, but  for  no  other  purpose,  the  sub- 
contractors must,  within  the  thirty  days,  as 

Erovided  in  section  six,  serve  upon  such  owner, 
is  agent  or  trustee,  a  written  notice  of  the  fil- 
ing of  said  claim."  The  notice  referred  to, 
which  is  provided  for  by  section  six,  must  be 
given  within  thirty  days  after  the  date  upon 
which  the  last  of  the  materials  was  furnished. 
It  will  be  observed  that  the  lien  of  the  sub-con- 
tractor may  exist  for  thirty  days  without  the 
written  notice;  if  such  written  notice  be  not 
given  within  that  time  the  lien  ceases.  The 
provision  is  explicit,  and  no  exception  is 
found  in  the  statute  which  will  discharge  the 
lien  within  the  thirty  days.  But  this  court, 
liberally  construing  the  statute  so  as  to  pro- 
tect the  owner,  who,  in  good  faith,  paid  the 
contractor  in  accord  with  the  agreement  be- 
tween them,  held  that  such  payment,  made 
without  knowledge  on  the  part  of  the  con- 
tractor, of  the  claim  of  the  subcontractor, 
would  defeat  the  lien  of  the  latter.  Steuxirt  v. 
Wright,  62  Iowa,  335.  The  decision  is  based 
upon  the  right  of  the  parties  to  the  contract 
to  make  payment  as  provided  iherein,  and 
the  doctrine  that  the  subcontractor  must 
take  notice  of  the  contract  between  the 
owner  and  the  contractor,  and  that  his  rights 
are  subordinate  thereto.  The  want  of  knowl- 
edge by  the  owner  of  the  claim  of  the  subcon- 
tractor is  explicitly  stated  and  recognized  as  a 
controlling  element  in  the  case. 

In  harmonv  with  the  foresoing  case.  Winter 
Y.  Hudwrij  64  Iowa,  336,.holas  that  payment 
by  the  owner  in  accord  with  the  ter^is  of  his 
contract  with  the  contractor,  with  knowledge 
of  the  claim  of  the  subcontractor,  will  not  ^- 
feat  the  lien  of  the  latter.  These  cases  are  in 
pointj  and  following  them  we  answer  the  first 
question  certified  by  the  court  below,  by  say- 
ing, that  upon  the  facts  which  it  presents,  the 
subcontractor  is  entitled  to  the  lien  which  he 
seeks  in  this  action  to  enforce.     The  fact 


stated  in  the  first  question,  that  the  building 
was  not  completed  within  the  time  prescribed 
in  the  contract,  cannot  chanee  tne  result 
when  payment  is  made  with  knowledge  by 
the  contractor  of  the  subcontractor's  claim. 
.  4.  The  real  point  presented  in  the  second 
and  third  questions,  it  seems  to  us,  is  this; 
Upon  the  tacts  stated,  was  the  time  of  pay- 
ment, under  the  contract,  chaneed,  so  that  the 
payment  made  on  the  third  day  of  Julv 
was  before  the  money  unpaid  upon  the  buil- 
ding and  the  price  of  the  extras  were  due  ? 
— the  inquiry  appearing  to  be,  whether  the 
time  of  completion  and  acceptance  of  the 
building,  as  fixed  by  the  contract,  was  the 
time  of  payment  for  the  building  and  ex- 
tras. We  think  the  delay  in  the  work, 
with  the  acquiescence  of  the  owner,  de- 
.  layed  the  time  of  payment  until  the  work 
was  done  and  accepted,  and.  as  no  time  was 
fixed  for  payment  for  the  extras,  the  price 
thereof  became  due  when  the  building  was 
completed  and  accepted.  But  we  fail  to  per- 
ceive the  importance  of  the  question  in  con- 
nection with  the  facts  of  the  case.  The  claim 
and  statement  of  the  subcontractors  were  filed, 
and  written  notice,  required  by  the  statute, 
was  given  within  thirty  days  after  the  ma- 
terials were  furnished.  The  payment  was 
made  after  the  filing,  but  before  the  written 
notice,  and  upon  the  completion  and  accept- 
ance of  the  building,  when,  in  anv  view,  tne 
money  must  have  been  due.  tt  follows  that, 
if  the  owners  had  no  knowledge  of  the  sub- 
contractor's claim,  the  pavxnent  defeats  their 
lien ;  if  they  had  such  knowledge,  the  lien 
may  be  enforced. 

6.  The  fourth  and  fifth  questions  do  not 
present  the  case  of  an  alteration  of  an  instru- 
ment which  .would  afiect  its  validity.  A  ma- 
terial unauthorized  alteration  of  an  instru- 
ment, without  more,  will  not,  in  all  cases, 
wholly  invalidate  it.  If  the  alteration  be  ma- 
terial and  unauthorized,  yet  made  by  a 
stranger  without  an  evil  purpose,  through 
mistake  or  the  like,  and  it  may  be,  with  cer- 
tainty, restored  to  its  original  condition,  it 
will  not  be  invalid  as  between  the  original 
parties,  and  surely  will  not  be  when  the  in- 
terest of  a  stranger  is  brought  in  quention  un- 
der it.  We  cannot,  therefore,  in  reply  to  the 
question,  say  that  the  contract  was  afiected 
by  the  alterations  recited  in  the  questions. 
Upon  referring  to  the  facts  of  the  case,  as  dis- 
closed by  (he  abstract,  which  we  are  not  re- 
quired to  do  in  answering  the  questions,  it 
will  be  found  that  the  alteration  figuring  in 
the  case  was  the  addition  of  words  m  pencil, 
and  it  is  not  shown  by  wbom^  it  was  made. 
The  evidence  of  one  of  the  parties  to  the  con- 
tract, who  would  be  afiected  by  the  altera- 
tion, shows  that  it  accords,  precisely,  with 
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the  contract  the  parties  made,  and  that  they 
performed  the  contract  as  it  reads,  with  the 
alteratioi^s,  and  acknowledged  that  they  con- 
sidered themselves  bound  so  to  perform  it. 
No  objection  on  the  ground  of  the  alteration 
seems  to  have  been  raised  by  the  parties  to 
the  contract  at  any  time  or  in  any  form. 
Surely,  in  a  chancery  case,  where  no  prejudice 
results  or  can  result  to  any  one  from  an  alter- 
ation of  the  character  just  described,  which  is 
brought  in  question  by  one  not  a  party  to  the 
instrument,  the  alteration  qannot  oe  regarded 
as  a  thing  affecting  prejudicially  the  rights  of 
parties  or  strangers  to  the  instrument. 

6.  The  plaintiffs  claim  that  the  case  is  not 
to  be  decided  upon  the  questions  certified  by 
the  judge  of  the  district  court,  but  must  be 
tried  cfe  7u>vo ;  insisting  that  the  provision  of 
code,  §  3173,  limiting  appeals  to  cases  when 
more  than  $100  are  involved,  unless  certified 
to  this  court,  cannot  be  construed  to  apply  to 
chancery  cases  without  giving  it  an  effect 
which  would  be  in  conflict  with  section  4,  art. 
5,  of  the  constitution,  which  bestows  upon  the 
court  appellate  jurisdiction  in  cases  in  chan- 
cery, and  constitutes  it  a  court  for  the  correc- 
tion of  errors  at  law.  The  point  made  by 
counsel  is  that  the  statute,  if  applied  to  suits 
in  chancery,  wouldgive  this  court  jurisdiction 
to  correct  errors  in  chancery  cases,  as  in  ac- 
tions at  law.  It  cannot  be  doubted  that  un- 
der this  constitutional  provision  it  is  compe- 
tent'for  the  legislature  to  regulate  appeals  in 
chan«  «%ry  and  impose  restrictions  thereon  in 
cases  A  ot  involving  an  amount  specified. 
Such  regulations  and  restrictions  may  be  ap- 
plied to  law  cases.  There  can  be  no  reasons 
given  why  chancery  suits  may  not  be  sub- 
ject to  the  like  provisions.  Appeals,  then,  in 
chancery  cases  may  be  restricted,  as  in  code, 
§  3173 ;  that  is,  the  legislature  may  provide 
that  cases  which  involve  amounts  less  than 
$100 shall  not  be  brought  to  this  court  for  trial 
denovoy  Mid  there  is  no  constitutional  piovision 
prohibiting  the  legislature  to  provide  for  the 
trial  of  chancery  gases  in  tnis  court  upon 
questions  of  law  certified  by  the  court  below. 
The  statute  under  consideration  is,  therefore, 
not  unconstitutional  when  applied  to  chancery 
actions.  Nor  is  it  inconsistent  with  code,  § 
2742,  which  provides  generally  for  the  trial  de 
novo  of  chancery  cases  on  appeal,  being  a  lim- 
itation and  restriction  upon  that  section  ex- 
cluding from  its  provisions  cases  involving 
less  than  $100.  In  this  view  both  sections 
stand. 

7.  The  restrictions  of  code,  §  3173^  do  not 
extend  to '^  any  cause  in  which  is  involved 
anv  interest  in  real^operty"  This  action  is  to 
enforce  a  mechanic's  lien.  Is  an  interest  in 
real  estate  involved  therein  ?  The  right  of 
plaintiff  to  the  lien  and  to  its  enforccftnent  is 


involved  in  the  action.  Is  this  right  an  ''  in- 
terest in  real  estate  ?"  It  is  not  a  jua  in  rem 
or  A  jus  in  re, — a  right  to  the  property  in  ques- 
tion,— but  is  a  right  to  a  remedy  against  the 
property  whereby  the  real  estate  is  subjected 
Dy  the  specific  lien  to  the  payment  of  plaint- 
iQk'  claim.  See  1  Story,  Bq.  §  506 ;  Cimnard 
yiAtlarUie  Ine.  Co.  1  Pet.  386,  (443) j  Meamf  ▼. 
Headj  1  Mason,  319.  An  interest  m  real  es- 
tate is  something  more  than  a  right  to  a  rem- 
edy against  it.  The  word  '^  interest,"  as  used 
in  the  section  .of  the  code  just  cited,  means 
share,  portion,  part.  See  Webst.  Diet.  When 
applied  to  land  it  means  the  estate,  right,  or 
title  held  in  or  to  it.  See  Bouv.  Diet;  Ca 
Lit.  245-6.  A  lien,  special  or  general,  id  not, 
therefore,  an  interest  in  lands.  An  action  to 
enforce  it  is  not  within  the  exception  to  the 
limitations  upon  appeals  found  in  code,  § 
3173. 

8.  The  abstract  before  us  fails  to  present  an 
assignment  of  errors.  All  the  questions  in- 
volved in  the  case  have  been  argued  by  coun- 
sel of  the  respective  parties,  defendants'  coun- 
sel presenting  a  printed  argument,  in  which 
they  discuss  all  points  made  by  the  other  side. 
But  at  its  close  they  make  thQ  objection  that 
no  assignment  of  errors  was  made  by  plaint- 
iffs. The  statute  provides  that  when  enors 
are  not  assigned  within  the  time  prescribed, 
"  the  appellcT  may  have  the  appeal  dismissed, 
or  the  judgment  or  order  affirmed,  unless  good 
cause  for  the  failure  be  shown  by  affidavit." 
Code.  §  3184.  This  statute  does  not  contem- 
plate that  the  case  shall  b^  tried  in  the  ordi- 
nary way,  upon  the  merits,  and  the  want  cl 
an  assignment  of  errors  be  finally  urged  as 
a  ground  of  disposition  of  the  case,  thu?  un- 
necessarily consuming  the  time  of  the  court 
and  imposing  costs  upon  the  other  party. 
Like*  all  other  objections,  this  one  may  be 
waived  by  the  silence  and  acquiescence  w  the 
parties.  It  ought  to  be  regarded  as  waived  in 
this  case.  We  are  not  to  be  understood  as 
holding  that  the  covrrt'may  not  require  an  as- 
signment of  errors,  notwithstanding  the 
waiver  of  the  parties.  The  court  niay,  upon 
its  own  motion,  enforce  themle  requiring  tfie 
assignment,  though  waived  by  the  parties. 
The  question  we  do  not  desire  to  decide 
whether  an  assignment  of  error  is  necessary 
in  chancery  cases  wherein  questions  are  certi- 
fied under  code,  §  3173.  We  have  considered 
all  questions  discussed  by  counsel,  and  reach 
the  conclusion  that  the  decree  of  the  district 
court  ought  to  be  reversed. 

Adaub^  3 ,j  dissenUnp.  I  think  that  where 
an  action  in  equity  is  tried  below,  upon  its 
merits,  and  is  in  such  a  condition  that  upran 
appeal  a  final  decree  could  be  entered  in  this 
court,  the  action  is  triable  de  novo  in  this  oourt, 
if  at  all.    Code,  §2742. 
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to  fix  matter  up  with  prosecutor,  when 

not  ground  for 154 

Fraud,  license  to  practice  obtained  by,  ground 

for 156 

Misconduct,  appearing  for  both   sides,  good 

cause  for 171 

Powerof  courts  to ^.. 565 

Malicious  defkunation  of  character  by 741 

New 129,  207,  265,  885,451,  657 

JPower  of,  (see  Power  of  Attorney.) 
To  confess  Judgment  in  promissory  note,  eflbot 

on  negotiability ~~ 

When  good — 

When  snfflcientA.... 565 

To  convey  real  estate,  when  oonv  j  anoe  made 

without  consideration  a  nuiity 738 

Subject  matter  in  litigation,  purchase  of  from 
client  void 


AUCTIONEERS— 
Authority  of 451 

AWARD— 
Trustees  of  township,  by  relationship,  waiver, 

when  presumed ~ 

BAIL— 
Bond, 

Defective,  when  not  UAel ......^ 

Prindpal  and  seeufity  presumed  to  know  date 

of  commencement  of  term 

Deposit,  money  deposited  in  lieu  of  bail  without 

authority  of  law 1 
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BANKS— 
Attachment  of  ftinds  of  depositor  in  hands  of, 

attempt  to  evade 47 

Check,  antedated,  payment  of  after  notice  of 

amignment,  does  not  release  bank 624 

OoUeeting  ctgenU, 

Dutiesas 29 

Liabilities  as 47 

Certificate  of  not  due  until  presented 768 

Forwarded,  accordinfr  to  request,  release 285 

Special,  negligent  lof<8  of,  liable  for 606 

Officer  of,  pro|ierty  purchased  by  with  funds  of, 
and     same   left    to    widow,   property 
charged  with  payment  of  debt  to  bank..    76 
Overdrafts,  custom  of  pa3ring,  effect  of  liability 

of  officer 25 

Payee,  identification  of,  liabilit3' 47* 

Sioek,  Shares  of, 
L^en   on,    waiver,  when   transfer  made  by 

cashier 63 

Transfer,  by  cashier,  when  valid 63 

BANK,  SAVINGS— 
Trustees  of,  liability  for  outside  operations 610 

BANKRUPTCY— 
JEReetion, 
Creditor  to  take  judgment,  debtor's  omission 

to  stay  proceedings,  effiect  of 785 

Debtor,  waiver,  as  to 785 

BARr- 

AsaoeiatwrUf 

American 17 

Ohio  State 287,  279 

Report  of 811,  821,  337 

UtiUty  of.    A.  W.  Slayback 144 

I\}rmer<»djudiecUioH,  etridenee^ 

Burden  of  proof  on  him  who  alleges ,243 

What  must  appear 243 

Statute  of  limitations,  companies  and  partners 

in  actions  against  when  intervenes 634 

BARRATRY , 97 

BEGIN  AND  REPLY— 

Who  has  right  to 280 

BILL  OP  EXCEPTI0N8- 

Time  for  filing  as  to 49 

BILL  OF  EXCHANGE— 

Drawer,  when  entitled  to  reinbursement 261 

Indorsement  at  time  of  execution,  effect  of 261 

Liability  on  when  signed  **  agent  "  without  dis- 
closing principal 305 

BOARD  OF  EDUCATION— 
Contract  to  build  school  house,  evidence  in<{om- 

peteut,  what  is 196 

Local  board, 
Advertisement  for  bids  by  and  award  of  illegal  196 

Power  to  make  cannot  be  delegated  to 196 

BOND- 

Appeal,  sureties  on  not  liable  when 784 

Bail,  defective,  when.not  faUl 889 

Principal  and  surety,  presumption  as  to  their 

knowledge  of  commencement  of  term...  389 

Conditions,  indefinite,  when  invalidates 625 

Mnnicipal,  commercial  paper,  when  not 524 


PAGE 

Defense,  estopped,  when  city  not  by  reason  of 

having  paid  interest  coupon 624 

Illegal  {or  unconstitdtional),  innocent  purchaser, 

When  enforceable  in  hands  of 281 

When  void  in  hands  of 524 

Larceny  of,  indictment,  evidence  of  purchase  in 

open  market  for  value... .^ 328 

New  trial/or,  omission  tn,  immaterial. 

What  is 709 

Wiien  it  does  not  invalidate 709 

Statutory,  county  commissioners,   take   other 

than  it  is  of  no  effect 110 

Sunday,  va'id  when  executed  on  but  delivered 

on  a  secular  day 416 

Surety  on,  name  of,  need  not  appear  in  body  to 

render  liable 176 

HOOKS  OF  SCIENCE  AS  EVIDENCE— 

By  F.  R,  Mechern 9 

BREACH  OF  COVENANT  OF  TITLE— 

Meiisure  of  damages  for...; 8 

BROKER— 
Fire  insurance,  power  to  receive   money    and 

bind  company,  no 230 

Lien  of  on  goods  or  monies,  has  no 1*38 

Payment  to,  bar,  not  a,  to  recovery  by  principal 

when 597 

BUILDING  ASSOCIATIONS— 
Shares  of,  limit  to  number  to  be  held  by  one 

person 166 

CHANNEI^— 
Partial  disuse  of,  restoration,  right  of 284 

CHARACTER— (See  Criminal  Law.) 

Defamation  of,  prevalence  of 208 

Malicious  Defamation  by  an  Attorney 741 

CHARGE— {See  Jiirj^;  Criminal  Law,) 

Exceptions  to,  special,  not  necessary  when 685 

Failure  to  give,  when  not  asked  for,  not  cause 

for  reversal 27 

Homicide,  when  evidence  tends  to  show  but  one 
degree  of  guilt,  error  to  instruct  that  can 
find  first^  second  or  third 185 

CHASTITY— 

Presumption  of  in  cases  of  seduction 828 

CHECK— 

Antedated,  payment  of  by  bank  after  notice  does 

not  release  the  bank 624 

Certification  of 127 

CHILDREN,  value  of 160 

CHINESE— 
Laborers, 

Construction  of  statute  relating  to 104 

Laundry  ordinance  of  San  Francisco  void 148 

Rights  of  as  part  of  a  crew  on  a  vessel  sailing' 

from  an  American  port 104 

Merchaiita,  status  of  under  law  prohibiting  im- 
migration of  Chinese  laborers 171 

CHURCH— (See  Pastor,) 
Organised, 
In  particular   belief,   not  bound   to   adhere 

thereto 282 

Power  of  minority  to  attach  to  a  faction  .as  to..  282 

COLLECTING  DAMAGES— 
For  killing  a  cow 469 
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What  is  sufficient  evidence  of. 
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...  164 


COMMERCIAL  DRUMMEBn- 

Not  a  peddler 1 

COMMISSIONERS,  COUNTY-<See  Bond.) 
Claim,  disallowance  or  reftisal  to  act  on,  action 

against  county,  bow  maintained 286 

Discretion  in  letting  contract,  lowest  and  best 

Didder,  as  to 689 

Tax  by,  to  purchase  toll  roads,  illegality  of 310 

How  refunded 310 

COMMON  CARRIERS-<See  RaUroacUi,) 

Assault  by  servants,  liability  for 300 

Delay  in  transportation,  damages  where  goods 

are  in  bad  condition 310 

Compensatory  or  vindictive,  damages,  as  to...  415 
Sleeping  car  companies,  held  to  be 524 

COMPROMISE  BY  ATTORNEYS.  Hugh  Weight- 
man 82 


CONCEALMENT— 
What  amounts  to  a  ftrand. 


415 


CONFLICT  OF  LAWS— 
Adulterated  food,  patent  butter,  patent  to  make, 

eflfect  of 707 

Assignment,  by  a  man  in  one  state  to  a  man  in 

another  and  suit  by  a  party  in  third, 

what  law  governs 504 

Contract  between  citizens  of  different  states, 

what  law  governs 500 

CONSIDERATION— 
Extension  of  time  on  debt  of  third  person  suf- 
ficient to  support  a  note 445 

CONSIGNMENT  ADVANCES 202 

CONSTITUTIONAL  AMENDMENTS— 

Relating  to  the  judidary ^ 500 

Article  by  H.  C.  Carhart 570 

CONSTITUTIONAL  LAW— 
Chinese  merchants,  statutes  of  under  law  pro- 
hibiting immigration  of  C.  laborers ni 

License  by  municipal  corporation 220 

Lieense  law. 

Legislative- power  as  to 810 

What. is 60,  701 

Laundry  ordinance  of  San  Franolsoo,  void 148 

Pond  law Ill 

Money  paid  under,  as  to Ill 

Soott  law,  constitutionality  of 701 

Dissenting  opinion  by  Judge  Ok^ 761 

Mandamus  to  compel  sheriff  to  give  notioe  of 

election.... 168 

Polioe  commissioners,  validity  of  the  act  an- 
thorislng  court   to  aj^point  in  Green 

county..... ^....  288 

Political  assessment,  the  act  prohibiting  oon- 

sUtntional..: 187 

Railroads,  repealing  laws,  construction 108 

Toll  roads,   tax  levied   by  commissioners   to 

purchase,  as  to  legality  of. 410 

CONSTRUCTION    OF  STATUTSMSee  ataHOei 
QmtPrupd.) 


PAOB 

CONTEBiPT  TO  COURT— 
Employment  of  disrespebtftil  terms  respecting  an 

inferior  tribunal 26 

Punishment  for,  when  no 777 

CONTINUANCE— 
When  granted  on  the  ground  of  absence  of  ma- 
terial witness 328 

CONTRACT— 
Acceptance,  a  public  offer  of  reward  for  a  par- 
ticular act,  if  act  performed,  reward  can 

be  recovered : 236 

Alteration,  election,  when  court  will  hold  party 

to  have  made  an 5u6 

Ante-nuptial,  as  to 125 

Budding  approved  ^, 

Architect,  presumption  as  to  owner , 474 

Owner's  dispenses  with  architect's..... 474 

Commissioners,  letting  by,  discretion  as  to d80 

Failure  to  comply  with,  damages  will  be  set  off 
in  action  to  recover  for  work  done  and 

material  furnished 474 

Conflict  of  laws  in,  what  governs 500 

ConMderation, 

Forbearance  to  sue,  what  must  be  shown 404 

Subscription  to  a  church,  as  to 887 

What  not  a  valid 620 

Forfeiture,  in  a  contract  for  sale  of  land  for- 
feiture spedfled  to  be  paid  on  failure  to 
complete,  liquidated  damages 26 

Concealment  of  financial  condition,  when  a.....  415 

Remedy  on  discovery 275 

Quaranty  of,  evidence  in  suit  on,  what  Omis- 
sible  806 

ItUgal, 
Conversion  by  agent  of  proceeds  fkt>m,  lia- 
bility  618 

In  Restraint  of  Trade. 647 

Miarepresentations  leading  to 128 

New  obligation,  effect  on  existing  C....... 668 

Parties  to,  disability  of,  when  a  conaervsator 
was  appointed  for  a  man  in  one  state, 
and  he  removed  to  another,  doea  not  re- 
move the  disability 548 

Partnership  property,  as  to  effect  on.. 486 

Spedi^c  performance  for  sale  of  share*  in  corpo- 
ration  A 7 

Usage,  when  parol  evidence  is  admissible  to 

show 881 

Void 580 

Written, 

Pftrol  evidenoe  to  vary 170,679 

Quantum  tneruU^  when  recovery  of  not  allowed,  660 

OOPYRIOHT,  the  law  of 21 

CORPORATION— 
Books  of,  entries  in  are  evidence  of  the  pro- 

oeedinga,  etc 46 

By-laws,  are  the  fundamental  andoiganiolaw 

of  a 27 

OapOal^oek, 

lien  of  creditors  on 479 

Purohaae  of  by  the  C,  rights  to 479 
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Corporation— CbfUifiued. 
OapUal  Stock^OmtiKued, 
Subfloriptions  to,  a  trust  ^llld  for  payment  of 

debts .^. 45 

OflEloera,  trustees  for  benefit  of  creditors 46 

Payments  of,  in  what  made... 45 

How  enforced 45 

Who  may  sue 45 

Who  necessary  parties 45 

Taxation  of,  non-resident  iiolders  of  assessed 

same  as  resident 506 

When  invested  in  real  estate  beyond  the 

jurisdiction  of  the  state 507 

Chai-teTf  repeal  of^ 

Assets  on,  rights  of  stockholders  to 63 

When  valid 63 

Creditors,  allowance,  when  valid 46 

For  what  purposes  allowed 165 

Foreign  service  on 479 

Governed,  by  what  laws 361 

Officers  of,  trustees  of   subscription  to  capital 

stock  for  benefit  of  creditors 45 

Stockholders,  action  against,  limitations  as  to 

time 269 

Proven  by  parol,  when 767 

CORPORATION,  MUNIClPALr- 
BoNctoc/,  invalid^ 
In  hands  of  innocent  purchasers  when  en- 

forcable 281 

When  void 524 

Larceny    of,     indictment    for,   evidence  of 

purchase  in  open  market  for  value 328 

Councilmeu,  imprisonment  of   for  refusing  to 

make  improvements ;..  127 

License  by  to  sell  liqu(»rH  hold  valid 22U 

Loan  taken  by,  with  mortgage  to  secure  it,  un- 
authorised by  law 131 

Mortgagor  estopped  from  setting  up  this  fact 

in  suit  to  foreclose 131 

Right  to  grant  use  of  streets  and  alleys  for  cer- 
tain purposes.. 219 

SidewdlkSf  defeetivt^  damiigeB/vr  injurita^ 
Evidence,  incompetent  not  always  grounds  of 

reversal 95 

Of  physical  condition  previous  to  injury 95 

Subsequent  to  injury 95 

Liability 746 

Measure  of,  as  to 746 

StreeU^ 
Use  of,  by  railway  company,  compensation  to 

owners  of  lots  almtting  thereon,  when..  820 

For  coasting 434 

Taxes,  (uaesmmU, 

Comptroller's  certificate,  liability  on 61 

Council's  power  to  levy,  as  to 660 

Not  taken  away  when  it  would  impair  con- 
tracts already  made 47 

Illegal  apportionment,  no  relief  from 62 

CO-TENANTS— 

Conversion  by 360 

Joinder  of,  when  not  necessary  in  ejectment 264 

COUNCILMEN— 

Imprisonment  of,  for  refusal  to  make  improve- 
ment in  streets  . 127 

III  0.  L.  J.— 8. 


FAOB 
COUNTER-CL  AIM— 

When  not  arising  out  of  transaction  set  forth 

in  petition,  not  allowed 262 

COUNTERFEIT  MONEY— 

What  is 811 

COUNTY— 
Action  ctgainat, 

Contract,  breach  of  for 286 

None  will  lie^for  conversion  by  treasurer  of 

funds  left  with  him 228 

Right  of,  regulated  by  statute 286 

When  cumulative  and  when  exclusive 286 

COURT— (See  Evidence.) 
Contempt  of,  disoljedience  of  order  absolutely 

void,  not 777 

Dignity  of 57 

District,  the 293 

Finding  of  facts  and  law  by,  if  there  be  no  ob- 
jection at  the  time  Judgment,  final 217 

Judgmentf 

Correction,  no  after  term 221,  490 

Final,  when  tlie  facts  and  law  are  found  by 
court,  and  there  is  no  objection  at  the 

time 217 

Subsequent  term  (at),    facts    arising  since 

judgment  rendered  may  be  tried 400 

Jurisdiction,  statute  of  limitations,  as  to 674 

Power  to  Disliar  Attorneys, 565 

Records  of  import  absolute  verity  and  can  not 

be  inquired  into  by  another  court 46 

Reform.    By  Hon.  Charles  Kent 327 

Oncrt,  Circuit, 

Bill  for  in  Ohio :  280 

*      Articles  on  by,  O.  W.  Aldrich 296 

T.  W.  Emerson 309 

Alfred  Yaple 282 

Removal  to,  when  made 631 

Bond,  sufficiency  of,  as  to 631 

Sureties  on,  as  to 631 

Obure,  iVo6a<e— (See  AdministrcUor  and  JBc'r.) 

Administration,  letters  of 384,  664 

Judgment,  reversal  by  common  pleas,  when 

error  will  not  lie  for 621 

Jurisdiction  over  sub-school  districts,  as  to 600 

CONVERSION,  by  co-tenant 350 

COVENANTS  OP  TITLE— 
Ateasu  re  of  damages  in  breach  of. 3 

CRIMINAL  LAW-<8ee  JFbryefy.) 
Adulterated  food,  pcUent  butter, 

Confilct  of  laws,  effect  of  patent  to  make 706 

Sale  of,  power  of  legislature  to  prevent 708 

Alibi,  evidence, 

Burden  of  proof  in 520,  766 

Charge  of  court  respecting,  as  to 766 

Arson. 277 

Bail,  allowed,  must  be,  when 328 

Bond,  terms  of,  plea  of  surrender  under  must 

sutetime 389 

Bribery, 

Ciiarge  to  Jury,  what  erroneous ....    599 

Evidence,  weight  of. '99 

Indictment,  requisites  of 599 
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CfUMiifAL  TjAW—OmHnued. 

Bribery— OonHnued. 

BurgUry,  Indlotmenty  ohai^ging  breaking  into 
house,  wltlioat  setting  out  ownership,  is 
sufficient ^ 115 

Cliaracter,  presumption  of  innocenoe  not  ef- 
fected by  question  of. 26 

Charge,  meaningless.  Judgment  not  always  re- 
versed because  of 27 

Ck>nspiracy,  evidence,  former  admissible  to  show  806 

Costs,  Jail  fees,  sheriflb  not  entitled  to  fee  for  re- 
ceiving and  discharging  prisonera  not 
either  convicted  or  acquitted 46 

Criminal  procedure.    By  Emmit  Tompkins 858 

Criminals,  proper  punishment  of.    By   M.   D. 

Foliett ^»....^....  887 

Hvidence, 

Admissions  of  third  parties  not  admissible 170 

Dying  declarations,  when  properly  admitted.^    68 

Impeachment  of  witness,  practice  in 578 

Leading  questions,  when  allowed ^  447 

Prisoners  testifying  in  dwn  behalf,  eilbot  of.....  227 
JF^aUe  pretmue^ 

Check  obtained  by 

Yariencess  to...... 

Atony, 
Appearances,  error  of  Judgment  in  action 

upon,  as  to 27 

Character,  good  may  be  shown  in  aid  of  pre- 
sumption of  innocence dM 

limited  to  what  time 828 

Costs,  payable  by  state  on  conviction 46 

Bvidence,  confession  to   officer  induced  by 

promises ^  614 

Of  purchase  in  open  market  for  a  valuable 

consideration 828 

Of  prisoner  at  preliminary  hearing,  how  and 

when  shown 514 

Indictment,  duplicity,  when  not  fatal  to 514 

BMdenoo,  other  forged  instruments  of  same 

character  may  be  oflbred 115 

Juriadietion,  place  where  committed  deter- 

Where  committed  thiough  innocent  agent, 
as  to ; ^.,^  115 

Byidenceastolncaseof 26 

BCalice,  threats,  how  far  admissible  to  show,  548 

When  part  of  reagesta 578 

Preliminary  hearing  at,  may  be  shown 514 

Most  be  proven  orally  and  not  by  reading 

stenographers  notes 447 

Insanity,  burden  of  proof  where  set  up  ss  a 

defense 107 

Jury,  chaige  to,  as  to 26 

What  must  contain lio 

Where  evidence  sboirs  but  one  grade  of 
offense  error  to  charge  may  bring  in  ver- 
dict in  first,  second  or  third 186 

Yenirie,  spedal  can  xiot  be  ordered  against 

objection  of  defendant.... ^ 468 

Identity,  what  evidence  admitted  to  prove 828 


PASl 

Incest,  hrother-in-law  with  sister^ln-law.. .......  6Q7 

Intoxicating  liquors,  license  to  sell,  as  tou... ......  100 

IndietmetUf  OnmU  of, 

Yerdict  should  dispose  of  all  the 514 

Duplicity,  when  state  not  required  to  elect —  514 
Jurisdiction,  dtiaeri  of  one  State  Arrested  and 
Puniahed  fdr  Crime  Committed  in  an- 
other SUte ~..   81 

Larceny,   husband's    appropriation   of   wilb^l 

property  not 

Once  in  Jeopordy,  what .« ~... 

tSvidence  as  to ~ 616 

Of  but  one  person  not  sufficient —  280 

I         Indictment,  sufficiency  of,  as  to 616 

i'olitical  assessments,  levying 187 

Practice,   closing  argument,  wandering  from 
evidence  is  grounds  for  new  triaL.  ..<......• 

Requisition,  service  of,  arrest  in  civil  action  be- 
fore allowed  to  return,  illegal ..«....• 

Riot, 

As  to  what  is 

Force  necessary  to  constitute 27 

Robbery  and  receiving  goods  knowing  them  to 

be  stolen,  two  oflbnses 

Seduction,  accused  as  a  witness  in 

Chastity,  presumption  in  esses  of 

Sentence,  error  in,  when  not  ground  for  reversal,  882 

3iate*s  Attorney^ 
Consultation   with  witness  while  giving  tes- 
timony, reverssl,  as  to  for 447 

Request  for  assistance,  what  amounts  to .^.  447 

Statute,  rule  for  construction 480 

CUSTOMS  OP  THE  OLD  INNS  OF  COURT... 56 

DAMAGBS— 
Oompensatoiy  or  vindictive,   when  error  to 

allow. 415 

Liquidated,  a  forfeiture  specified  for  failure  to 
complete  a  contract  for  sale  of  real  estate 

Is , 24 

Meamtre  of. 

Covenants  of  title,  in  breach  of.. 8 

Malicious  suit  in  a,  probable  profits.. 684 

NegHgmiM, 

Druggist  in  preparing  medirinee,  liability 407 

Public  officer,  state  not  liable...... 141 

DAT,  fraction  of  a , 12 

DISTRICT  COURT ^ - 206 

DIYORCE— 
AUmtmy, 
Temporary,  allowance  of  by  Judge  in  oham- 

bers  may  be  reviewed  on  error 164 

When  allowed ItM,  404 

Permanent,  as  to .  104 

Marriage  pending  appeal  doea  not  efltoc* 

right  to..... 164 

Cmidren,  custody  of,  Jurisdiction  of  coori  oY«r 

after  decree 360 

Decree  of,  in  one  state  not  a  bar  to  aotion  In  an- 
other state,  when 

DEATH— (See  Negt^gmM;  SaOroadB.) 
DEBTOR  AND  CRBDITOR- 
Oollatoral   security,  assignment  of  legai^  In 
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writing  as,  parol  e^ideuoe  as  to  agree- 
ment to  return  bar  to  payment  of  debt..  126 
Sxtenaion  of  time,  when  procoied  by  fraad* 
creditor  may  repudiate  and  sue  on  orig- 
inal oontraot lis 

Ck>noealment,  when  it  amounts  to 416 

Extension  of  time  prooared  by,  creditor  may 

repudiate 118 

When  presumed  in  insolvent  purchaser 277 

Fraudulent  oonyeyanoe,  mortgage  given  by 
fraudulent  grantee  at  request  of  grantor 
to  secure  one  of  latter's  creditorSf  as  to 

effect  of. 164 

Gift  by  an  insolvent  D.,  ss  to  validity 888 

DBDICATION,  What  not  a 46 

DmSD^See  JUal  EUaU  ;  TnutDeed.) 
Ck>n8ideration,  love  aud  aflEbotion,   when   suf- 
ficient to  support  as  sgainst  creditors.....  416 

Delivery  of,  what  constitutes 886 

DBFAM  ATIOK  OF  CHARACTER— 

Malicious,  by  au  attorney 741 

Prevalence  of 208 

DBFSIteB- 

•f  indigent  pristmers  charged  with  crime 207 

DEMURRER- 

The  proper  way  to  reach  multifkreousness 41 

DEVISE- 

Interest  in,  when  vested  and  when  contingent.  416 
DRAFT— 

Accepted,  indorser's  liability 820 

Forwarded,  at  request  of  depositor,  release  of 

bank 285 

Over-drafts,  custom  of  paying,  liability  of  Ki^T»ir 

ofllcers  for 26 

When  must  be  presented  for  coUeetion,  as  to 20 

DROVER,  llabiUty  ojf  for  toU 18 

DRUBiMER,  a  coomierclal,  not  a  peddler l 

DYING  DECLARATIONS,  as  to 828 

EASEMENTS— 
Right  of  way,  what  necesMry  to  esUblish  by 

prescription 58 

EJECTMENT— 

Against  olllcer  of  U.  S 08 

Defense,advezae  possession,  and  evidence  of ,  as  to  264 
Non-Joinder  of  parties  occupying  premises, 

not  good..... » 264 

Evidence,  when  plalntUT  claims  under  sheriff's 

deed , 48 

Joint-tenants,  when  need  not  be  Joined  in  ao> 

tion..^ 264 

ELECTION— 
Names  of  candidates  at  and  averments,  as  to.....  806 

ELEV:^TED  RAILWAY  CASES , 845 

EMINENT  DOMAIN— 

Condenmation,  process  of. 48 

Righto  of  telegraph  companies  acquired  by..»..  152 
Streets  of,  t^  railway  oompanies,  compensa- 
tion to  abutting  lot  owners,  when 820 

ERROR- 

Of  form  and  not  of  substance  no  ground  for  re- 

verMl V 457 
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ESTATE— 

Claim,  allowance,  time  to  bring  suit  on... 602 

Distribution,  widow's  share ;  678 

ESTOPPEL— 

Admission,  when  an.... 521 

Advantage  of,  when  taken 126 

Deed,  redt^  of  a  co-tenant  in  a,  not  an 628 

Former  recovery,  whenan 678 

Tax,  illegal,  tax  payer  not  estopped  from  enjoin- 
ing oollect^Oi^  of 888 

Where  a  wife  deposited  husband's  money  in  her 
own  name,  he  is  estopped  from  suing 
bank,  when 187 

EVIDENCE— (See  Oriminal  Law;  OorpvraUmu : 
Master  anui  Servant,) 
Administrator,  where  he  gives  for  estate  may  be 

contradicted 211 

Admissions,  when  competent 156 

Almanac  ss  Evidence... 828 

Books    of    Sdenceyss  Evidence.     By   F.   R. 

Mechern..4.... 9 

Circumstantial,  what  su^oient  of  a  promise  to 

marry 28 

Competency,  as  to ^ 850 

Corporations,  stockholdem  meeting,  action  at 

proved  by  parol,  when .<» 767 

Cross-examination,  Sergeant  Baliaptiite  on .20 

Court,  discretion  of  iu  to  limitation  of  number 

of  witnesses  to  prove  one  point. 16 

Dying  declarations,  ss  to 828 

Estoppel,  admissions  when  an 521 

Identity,  what  admissible  to  prove 828 

Incompetent,  when  not  grounds  for  reversal U6 

Judgment,  de  Aor«  the  record  In,  not  admissible..  670 

Lesding  questions,  when  not  error  to  allow 447 

B£aUce,  presumption  of  when  a  criminal  action 

is  brought  to  collect  debt 416 

Peijury,  what  not  sufficient  to  sustain  convic- 
tion of...... ; 280 

Seduction,  chastity,  presumption  of  in  case  of...  828 

What  required  in  case  of 206 

WitnesB, 
Credibility  of,  as  affected  bv  unreasonable  or 

foolish  contract 68 

Impeachment  of,  cross-examination  on  irrele- 
vant matters  for,  not  allowed 442 

Stenographer's  notes  not  competent  to 228 

Number  of,  power  of  court  to  limit 16 

Demand  of,  when  to  be  made 755 

Prisoner  as,  in  his  own  behalf  effect  of.. 227 

EXCEPTIONS— 

Bill  of,  when  to  be  filed 48 

Special  to  charge,  when  not  neoesssary 685 

EXECUTION— 
Foreign,  endorsement  on,  sufficiency  of  when...    44 
Fraud,  when  sherlif  fraudulently  executes  real 
estate  when  debtor  has  personal  property 

subject  to  levy,  void 154 

Levjff 

Priority,  as  to 722 

On  partnership  property  for  private  debt,  lia- 
bility of  officer.... ~ 79 

Void  when  made  befdre  deed  is  delivered 722 
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EXEMPTION— 

Article  on ..-  160 

As  to 1 ^...~ M 

Attaohment,  right  of  under ^ 

Jadgment  in  favor  of  U.  8.,  when  barred  by 

state  laws^ - 

Pension  laws',  under. 

Selection,  property  liable  until 217 

Waiver,  when  defendant  can  not ^ 120 

EXTRAORDINARY  INCENDIARY  (AN) W 

FACETIOUS —  4W 

FACTORS— 
Lilens  (no)  on  goods  handftd  or  mon«y  eol' 

lected 188 

FEDERAL  JURISDICTION,  as  to -..  427 

FINAL  JUDGMENT— 
Instance  of. •• .......m..m~m......~~. .••*..•    27 

FIRE  INSURANCE— 

Arson 277 

Broker,  agent  of  insurer 280 

Deiisult,  reviver  of  pMoy  how  and  effect  of. 864 

Evidence,  increase  of  risk  Ysj  new  building, 

expert  testimony  as  to 4..  126 

Foreclosure  of  mortgage,  sale,  where  set  aside 

and  property  bums,  effect  of 470 

Interest,  insurable,  what  is  and  reformation  of 

poli<7,a8to 000 

L088f 

Arson  by  insane  owner,  liability  of  company..  681 
Defense,  breach  of  policy  as,  evidence  of  pro- 
vailing  custom  when  admissible 006 

Interest  in  policy  runs  with  beneficial  interest 

in  the  land 100 

Occupancy,  change  in  character  of,  effect 766 

Premium,  payment  to  the  broker  procuring  not 

binding,  when 280 

FORCIBLE  ENTRY  AND  DETENTION— 
As  to  the  gist  of  the  action 48 

FOREIGN  CORPORATIONS,  bow  sued ^ 14 

FORFEITURE— 
In  contract  for  sale  of  real  estate  in  case  of  fsU- 

ure  to  comply,  liquidated  damages.........    24 

FORMER  ADJUDICATIONS— 


248 

248 

410 

12 


Burden  of  proof  on  one  who  alleges 

When  a \........ 

When  not  a ......^ 

FRACTION  OF  DAY 

FRAUD— (See  SUUute  of  FrawU;  Seal  JEHaie.) 

Burden  of  proof,  on  party  alleging 

Contract  (in),  remedy  on  discovery 

Husband's  fraudulent  disposition  of  property 

can  not  affect  wife*s  interest 

Insolvent  purchaser,  presumed  in  when 

Judgment  obtained  by,  remedy  by  motion  to  set 

aside 

JftonprescnloMtm, 

Condonement  of. 

What  amounts  to 

Dram^er,  fraudulent^ 

Questions  as  to 

Recovery  by  grantor,  as  to 


276 

29 
277 

107 

164 

164 

160 
886 


GARNISHMENT— 

Effects  of  on  negotiable  instrument ~ 710 

GUARDIAN  AND  WARD— 
Band, 

Action  on,  when  socrues 214 

Sureties  on,  not  released  by  delay  of  ward 

to  compel  settlement —  214 

Gift,  by  ward  to  guardian,  when  valid ~    41 

JStttietMtntf 
Duty  to  settle  with  wards  on  attaining  ma- 
jority  ,. 214 

Jurisdiction  of  probate  court  over 214 

Suit  for  ward,  how  brought 500 

GIFT— (See  CfmardkMomd  Ward.) 
HEIR-AT-LAW— 

Who  becomes  on  fkilure  of  devise 

HOMESTEAD- 
DoubieHoMBf 
Half  occupied' by  owner  may  be  set  off  as...... 

Mortgage  on  not  to  be  oonaidered ...... 

Exemption  in  Hem  o/. 
Presumption,  none  that  debtor  will  demand...  217 

Right  of  applies  to  attached  property.  .^.. 

lfor^0v^«<pofi. 

Effect  of  where  wife  does  not  Join ^.. 

Not  to  be  taken  into  consideration  in  assigning 

Pre-emption  of,  ss  to » 

HUSBAND  AND  WIFE- 
Ante-nuptial  debts  of  W.,  attorney  fee  in  di- 
vorce case,  as  to <.. 

Aaticle  on../. ^ < ..  661 

Contract  made  by  W.  under  influence  of  H^  re- 

Deposit  t^  W.  in  her  own  name  of  H.**  money, 

effect  of ~ 187 

JEnUeement  awa^,  damage  foTf 
Evidence,  W.'s  letters  to  H.  competent  to  show 
state  of  her  mind  towards  mm..............  441 

Illicit  intercourse,  can  not  be  shown  in  astioB 

for 441 

Defense,  evidence,  W.*s  letters  competent  to 
show  that  she  leflH.  becaoae  ofj  his  own 

conduct ^.......  441 

H&meetead^  morigageom^ 

By  H.,  effects  on  W.'s  interests 186 

Duress  by  H.  in  procuring  W.*8  signsture  to. 

effect  upon  innocent  purclmaer........ ......  415 

Larceny,  not  for  H.  to  appropriate  W.'sprop- 

erty —  206 

Living  apart,  W.  entitled  to  maintenance,  when-  172 
Wi/e, 

Ante-nuptial  debts,  as  to 616 

Contract  under  influence  of  H.,  as  to 40 

Maintenance,  where  living  apart,  wiien  enti- 
tled to 172 

Separate  funds  of,  where  they  go  to  pnrehsseof 
lands  and  H.  ti^es  title  under  her  pio- 

test,  his  creditors  can  not  touch..... 78 

IDENTITY— 

What  evidence  admissible  to  prove 

INCENDIARY,  An  Extraoruinary ,.....^.. 

INDENTURES  OF  APPRENTICBSHIP— 
Breach  of,  as  to ^.   U 
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INDIGENT  PRISONERS,  Defense  of 207 

INDORSBR— 
I^mand,  waiver  of  by  promise  to  pay  at  ma- 
turity     29 

Identification  (of ),  liability  for 47 

INFANT— 

Breach  of  Indentures  of  i^PPronticesbipyby 15 

INJUNCTION— 
AUcwamcp  of, 

FOrtecbnical  yiolation  of  rights  (not) 62 

In  yacation  by  common   pleas  and  probate 

Judges ^    88 

Illegal  acts,  restraint  by  of  commission »    49 

Partners,  to  prevent  fh>m  engaging  in  same  busi- 
ness with  other  partners ^ 401 

Stockholders  right   to  under  certain   circum- 
stances     68 

Trespass,  when  granted  to  prevent 606 

INNS  (OLD)  OF  COURT  CUSTOMS 66 

IN  REM,  probate  sales  not  proceedings  in 828 

INSANE  ASYLUM- 
Superintendent  may  permit  patient  to  be  tem- 
porarily removed.; 112 

INSURANCE— 
Subrogation,  liability  for  non-delivery  of  goods..  290 
l^uEstioii,   what  not   proper  deductions  from 

assets  of  Ins.  Co.'s 876 

INSOLVENT- 

Conveyance  by,  when  a  resultant  trust 699 

Gift  by,  ss  to  vaUdity  of 899 

INTEREST— 

*  On  promissory  note,  what  rate  to  be  paid  after 

maturity 879 

INTOXICATING  LIQUORS-H^ee  Jviry.) 

License  to  Traffic  in.    By  John  F.  KeUy 756 

Pond  Law,  the 69 

Scott  Law,  the,  constitutionality  of. 701 

Dissenting  opinion  of  Judge  Okey 761 

Proximate  Cause,  ss  a 143 

Tenders  of ,  Jointly  liable 627 

IOWA  AMENDMENT  (AN) 19 

JOINDER^ 

Abatement  and  bar,  matters  in  Joined 881 

lyectment,  co-tenants,  when'not 264 

JUDGES- 

Convention  of  (Missouri) 18 

Materials  for  Judges 488 

JUDICIAL  CHARACTER  AND  HABITS 67 

JUDICIARY— (See  QyurU) 
Amendment  (proposed)  to  the  constitution,  re- 

Uting  to «09 

Article  on.    By  H.  C.  Carliart 679 

The  Judiciary 629 

JUDGMENT— (See  Appedl.) 

Appeal  from,  premature,  when 27 

Correction  of  after  term,  as  to 221,490 

Ezoeesive,  obtained  on  warrant  of  attorney  to 

confess,  petition  to  set  aside,  ss  to 674 

Fraud,  obtained  by,  void 107 

Set  aside  on  motion 107 

Probate  court,  reversal  of  by  common  pleaa, 

when  error  will  not  lie 621 

m.  o.  L.  J.— a. 
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Revivor,  against  assignee,  as  to ^ 776 

Sunday,  brought  in  on  must  be  rendered,  when..  280 
Void, 

As  to  part  of  defendants,  void  as  to  all 646 

Because  of  want  of  Jurisdiction  in  the  court 

may  be  attacked  by  stranger 62 

JURY— (See  Criminal  Law;  Verdict.) 

Challenge   to   the  array 60 

Charge, 
libel  (newspaper),  error,  instruct  to  consider 

privileged  part  withlibelous  part 278 

Negligence,  when  error  to  charge  that  railway 

Uable  only  for  gross 412 

Exclusion  from  of  a  particular  class  of  persons 

not  ground  for  complaint,  when 60 

Giving  one  side  only,  properly  refused 96 

Juries  ss  Promoters  of  Murder 616 

Juror,  misconduct  of,  in  use  of  intoxicating 
liquors,  amount  necessary  to  effect  ver- 
dict     68 

Verdict,  in  criminal  case  should  dispose  of  all 

the  counts  In  the  indictments 614 

JURISDICTION— 
As  to  amount,  interest  accruing  pendente  lite 

.does  not  affect 488 

Citiaenship  and  domicile,  as  to 889 

Divorce,  over  custody  of  children  after  decree...  860 

Federal,  as  to 427 

Judgment  void  for  want  of  may  be  attacked  by 

stranger 62 

Partners,  when  depends  on  party  named  in 

record  governs 06 

JUSTICE  OP  THE  PEACE— 
Appeal  from  Judgment  of,  bond  and  conditions, 

sureties  not  liable,  when 784 

Article  on 671 

Bond, 
Action  on,  damages,  measure  of»  for  refusal  to 

issue  execution,  amount  of  judgment.....  217 
Mitigation  of , burden  of  proof  is  on  defendant  217 

What  Justice  may  show  in 217 

Oamiskmeni, 
Order  of  is  not  a  Judgment  binding  garnishee,  716 
Undue  commercial  paper,  acceptance  of  after 

notice,  effect  of. 716 

LAND— 
Contract    for    sale    of,    forfeiture,  liquidated 

damages 24 

LANDLORD  AND  TENANT— 
Eviction,  where  L.  enters  upon  demised  lands 
and  does  such  acts  as  makes  the  house 

uninhabitable,  amounts  to 44 

Fixtures,  right  of  tenant  to  remove  after  expi- 
ration of  lease,  as  to*. 888 

Holding  over, 

Renewal  held  to  be  presumption  of.. 604 

Terms  of  former  lesse  affirmed 604 

Improvements,  when  become  fixtures 618 

Lien  for  rent,  discharged  by  tender,  when.. ......    48 

dale  of  crop,  action  by  L.  for  non-acceptance.....  180 

LAW'S  DELAY,  THE « 16 

luAWOF  COPYRIGHT,  THE 21 
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LAW  RBFORk— 

Relief  ioSapreme  Ooart    By  O.  W.  Aldridt^-...  296 
LAWYER,  THE  TRUE.    By  B,  F.  Buckner.....  SO,  84 


Ckmsiruetion  o/^ 

Ooart'sohaigeto  Jury ^ 728 

PoflseMioo,  as  to 728 

Parol  agreement  to  execute,  meaaure  of  damages 

lor  fUlure... 778 

Bent,  oonleaaion  in  a  lease  of  judgment  for  is 
limited  to  the  time  fbr  wliicli  lease  was 

given 142 

LEASEHOLD— 

Appropriation  of  for  street  purposes 87 

LEGAL  POSITION  OF  THE  SUEZ  OANAL,THE    40 
LEOI8LATIVB  POWER  TO  FIX   RATES   OF 

CARRIEiCS.    ByO.  W.  Aldrioh 644 

LETTER  OF  CREDrr,  wtien  liable  on 620 

LETTING  OONTRAOTS- 

Oounty  commissioners'  discretion  in,  as  to 689 

LEVY— 

Esfoiption,  property  ia  liable  when  ......^ 217 

Foreign  execution,  endorsement  on,  ss  to  suffl- 

ceney  of. 411 

Validity  qf, 

Before  deed  is  delivered 722 

On  goods,  title  which  remains  in  seller 415- 

LIBBL- 
Newtpaper, 

Error  to  allow  Jury  to  consider  privileged  part 
in   connection     with   libelous  part  of 

article 273 

Law  of 780 

Privileged  communication,  what  Is..^ 278 

UCENSE- 
License  to  Traffic  in  Intoxicating  Liquors.    By 

John  T.  Kelly 766 

By  corporation  held  valid 220 

LIFE-INSURANCE— 

Agent,evidenoeof  knowledge  by..., 142 

Oimirael, 
Certificate  with  name  of  payee  inserted,  so- 

tion  on  death  of  insured 16 

Violation  of 16 

Default,  failure  to  pay  premium  notes  may  be 

waived  by  company 170 

Insurable  interest,  who  hss 669 

MutMoi  Ben^  AtsoeUUiona, 
Good  standing,  evidence  of,  when  suiMcieot...  121 
Suicide,  death  by,  recovery  for,  when 121 


Assignment  of 8 

Stipulstions  against,  effect  of 886 

Benefit  of  third  person,  assignable  by  assured, 

not 601 

Suit  on,  defense,  admissions  of  insured  ss  to 
state  of  health  at  time  of  insurance,  not 

adiplssible.....^ 611 

When  competent 501 

LIVERY  STABLE— 

Keeper  liable  for  negligence 67 

LIQUOR  LICENSE— (See  CbnsHlutianal  Law.) 
LOVE  AND  LAW 67 


FAOX 

LUNACY,  evidence  of 666 

MACHINERY 728 

MALICIOUS  DEFAMATION  OF  CHARACTER 

BY  AN  ATTORNEY 741 

MALICIOUS  PERFORMANCE   OF  A   LEGAL 

ACT 641 

MALICIOUS  PROSECUTION— 

Damage,  measure  of,  prQ|>able  profits,  when 664 

Defense,  advise  of  msgi^trate,  not  a  good.........  276 

i¥o6oMe  eenise, 

What  ia 876 

When  malice  will  notelfect 876 

Blalice,  presumption  of  when  there  Is  no  proba- 
ble cause 276 

Where  brought  to  collect  debt ^  416 

MANDAMUS— 

Names  of  candidates  on  ballots,  ss  to 806 

To  compel  sheriff  to  give  notice  of 168 

Insane  asylum,  sup  rintendent  of,  not  issue 
to  compel  him  to  restore  inmate  tem- 
porarily absent 12 

Officer,  when  will  not  lie  to  compel  him  to  per- 
form a  duty 168,  468 

Practice  in,  as  to 881 

MARRIAGE— 
Breach  of  promise  of,  ss  to 281 

Disease  of  plaintiff 488 

Validity  of ., 688 

Evidence,  what  sufficient,  eircumstantlal,  of 

a  promise  to  marry 

MARRIED  WOMEN— 
Qmveyance  of  H^al  Estate  6y, 

Power  to  stipulate  terma 

When  void 48 

Nqteof,  as  to 296 

Rights  of,  ss  to 818 

Separate  estate,  charges  upon,  ss  to 667 

MASTER  AND  SEiiVANT- 

ArUde  on 404 

Contract,  servant  may  against  claim  oi  Uaiiiages 

for  ii\Juries.... 96 

Defective    machinery,  negligence    of  auperior 

servant,  M.  liable  for 246,  780 

Error  of  Judgment,  maater  not  liable  for 16 

Injury,  damages,  defense,  hosiility  of  8.  may  lie 

shown 1U6 

Pleading,  allegation  of  Mune  matter  in  dif 

ferent  colinis 10^ 

What  plaintiff  must  set  forth 149 

Risks,    assumption    of  by  servant 16 

Artide  on 748 

Safety,  master  does  not  guamnteo 16 

ServaMy 
Fellow,  negligence  of,  liability  of  master  for,  496 

What  plaintiff  must  set  forth 149 

Superior,  Uability  for 164 

Article  on 404 

Wrongful  Dismissal  of.    By  W.  W.  Ttiornt.*n,  418 

MATERIAL  FOR  JUDGES 488 

MEASURE  OF  DAMAGES— 
Breach  of  covenants  of  title,  fbr 8 
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Mkasubs  of  DAMAoas— GbfttdHcerf. 

In  case  of  purohMe  flrom   trespaaaer  opon 

real  estate.    By  O.  W.  Aldrioh 408 

MECHANICS'  LIEN— 
Ctontraot,   material    alteration   of,    invalidates, 

when 779 

Foreclosore,  where  initials  of  defendant  are 

wrong,  fatal 453 

Suit  must  be  against  wlio 46 

Interest  in  real  estate,  not  an 779< 

Running  aooonut  on,  when  not  allowed ~...  196 

Sub-oontraetor,  notice  of,  liability  after,  as  to...  779 
Waiver^ 

Acceptanoe  of  a  note  amounts  to 516 

Express  or  implied 195 

BONORS- 

Actions  in  f^vor  of,  how  brought 266 

Death  from  toy  cartridge,  liability  of  seller 388 

MISREPRESENTATIONS  LEADING  TO  CON- 
TRACTS    129 

MONEY— 

Counterfeit,  wliatis 811 

Deposit  of  in  lieu  of  ball,  unauthorised  by  law..      1 
MORTGAGE— 
Atmtmpivm  of  paywkmU  o/, 

Construed,  how ~ 368 

ElVBct  of 46 

UabUity  on 863 

Defense 363 

CertiAcnte  to,  defective,  cured  by  subsequent 

aclinowledgment 415 

Defense  to,  under  given  oonditiotis 109 

Extension  of  time  on,  surety  on  noto  discharged, 

when ifl 

Receiver  appointed,  when 131 

Refusal  to  assign  to  third  party  when  money 
tendered  him,  no  reason  for  stay  of  pro- 
ceedings..^  .< 47 

Pledged  maybe 166 

Municipal  corporation,  taken  by  on  loan,  mort- 
gagor can  not  deny  nnthority  to  do  so...  131 

Pledged,  may  be  forclosed  by  holder In6 

System  of  in  Switzerland 19 

Valid  (not)  when  executed  on  separate  sheets 131 

MORTGAGE,  C?HATTEL— 

Court  of  equity,  a,  lias  Jurisdiction  to 516 

Decree  bindit  all  parties .510 

Notice  of  suit  18  presumed,  and  purchaser 

ptndfni  /«Y«,  lionnd 516 

Writ  of  assistance,  when  issuetl 517 

MULTIFARIOUSNESS- 
ObJcHstion  to  taken  by  demurrer 41 

MUNICIPAL  LAW— 
Charter  and  ordinances,  offlof^rs  under,   sus- 
pended, when 777 

Writ  of  prohibition,  issue,  when 777 

Clerk,  term  of  office  under  given  circumstances,  G61 

Tax,  power  of  council  to  levy,  ss  to 660 

MURDER— 
Article  on 223 


PAOB 

Juries  as  promoters  of. 625 

NAME,  Trade 405 

NAVIGABLE  RIVER,  obstrucUon  of 262 

NEGLIGENCE-<See  RaUwaya.) 

Animals  illegally  at  large,  injury  by 883 

Contributory,  what  is 412 

Lfeath, 

Damages,  who  may  recover  for 100 

Charge,  error  in,  what  is 635 

Exceptions  to,  special  not  necessary 635 

Minor,  damages  for  by  parent,  what 100 

Injury  to  trespasser,  no  liability  for 63 

Livery  stable  keeper,  liability 57 

Minors,  death  from  toy  cartridges,  liability  of 

vendor 383 

Public  offlcer,  state  not  liable 141 

NEGOTIABLE    INSTRUMENTS  —  (See     Note, 
Pramisaary,) 

Assignment  by  delivery,  .when 383 

Certificate  of  deposit,  not  due  till  presented 753 

NEW  BOOKS— 

American  Decisions 

4,  192,280,  335,  479,  522,  649,  660,  716 

Benjamin  on  Sales 672 

Blackstone  Commentaries,  (Kwell's  Essentials 

of  the  Iaw) 253 

BurriUon  Assignment 882 

Dower  and  Curtsey  Tkbles 252 

EssenlUlsof  tbe  Law,  Vol.  2 649 

Equity  Pleading  with  Precedents 4 

Gnelst*s  Constitutional  History  of  England 477 

Great  Opinions  by «Great  Judges. 688 

Minor's  Institutes  of  Common  and  Statute  Law,  192 

Modem  Jury  Trials  and  Advocates 19 

Pomeroy's  Municipal  Law 462 

Rapa\)e'sN.  Y.  Annotation  Pad 479 

Sawyer's  United  States  Court  Reports,  Vol.7 253 

Some  Experiences  of  a  Barrister 463 

Hie  Law  of  Homicide 251 

The  Revised  Laws  of  Ohio 699 

Walker.s  American  Law  (8th  Ed) 492 

NEWSPAPER  LIBEL— 
Privileged  communications 278 

NEW  TRIAIr-(See  Band.) 

Motion  for,  where  not  pressed,  result 26 

Newly  discovered  evidence,  when  sufficient 90 

NOTE,  PROMISSORY— 
Action  on,  what  no  defense  to 622 

AltenUunij 

Immaterial,  what  is 337 

Material,  effect  of   adding  seal    to  name  of 

maker 415 

Sureties  nsleased  by .....'710 

Void  because  of,  original  amount  recovered, 

when 243,  415 

Return  of  note  not  necessary  to 243 

What  is 386,  446,  710 

As  to 299 

Attorney's  fee,  destroys  negotiability 836 

Conditional,  non*negotiable 29 

Cbn&idetcUion, 

Ebctension  of  debt  of  third  party  sufficient 445 

Payment  for  stock,  tender  of  before  action 29 
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NoTBy  PBOMnaoBT— QmftfiiMci. 

Oontemporaneous  agreement^  as  to 

Oontimot,  deUehment  of,  efTeot- 

Demand,  due  diligence,  what  la^ 

Demand  note,  what  la 77 

Bxeonted  through  Ignorance  ormlatake 22 

Wgtenalon  of  time  diachargea  aoretiea,  when 487 

Gamlahment,  before  dne '., 716 

Notice  of,  what  la ^  716 

liaillng'Notlce  of  Proteat 484 

Married  women,  of 

Moitgage,   aeoored  t^,    cancellation    of  after 

aale  of  note,  aato 

Negliflcence  in  exeonting,  no  relief 

Over  due,  what  rate  of  intereat  drawa 879 

Power  of  attorney  to  oonfeaa  Judgment,  when 

▼aUd 266,  280 

Proteat,  mailing 484 

Sale  of,  mutual  miatake 788 

SUKMe  of  liaiaaf^diM, 

Byidence  neceaaary  to  ahow  extenalon 28 

When  auit  may  be  brought  after  intervenea...  602 

Surety,  notice  to  collect,  when  releaaea.. 28,  678 

Sufficiency  of. 678 

Tnutifwikd^ 

Due  diligence,  what  la 678 

Notice  preaumed,  when 676 

Uaurioua  contract,  computation  of  intereat.. 484 

NOnCK- 

In  forecloaure  pf  mechanlca'  lien,  defeotiTe 468 

NOVATION;- 
Money  borrowed  from  a  new  firm  to  pay  debta 

of  an  old  one  of  aame  name,  a.... 24 

NUISANCE , 686 

Abatement  of  by  a  private  peiaon 18^ 

Public,  when  a  building  becomea 186 

OFFICER,  PUBLIC— 
County  not  liable  for  oommisalon  of  frauda  by..  228 

Bond  of,  liability  of  auretiea 100 

ORDINANCE— 
Conatruction  of  one  preventing  f  roated  gla8a,etc    46 
In  regard  to  oloaing  aaloona.    By  Jaa.  L.  Price..  468 
In  regard  to  doaing  aaloona.  By  I.  N.  Alexander,  482 
OVERDRAFTS— 

liability  of  bank  officers  for 26 

PARTITION—. 

Aaaignment  of  dower,  balance,  aa  to 688 

Of  railroada,  stay  of,  bond  filed  by 474 

When  not  allowed 428 

PARTNERSHIP— 

Diaeolution,  notice  of  aa  to ; 416 

Purchase  of  partnership  property 179 

iiuitvufiiai  cie6(. 
Money  borrowed  by  one  member  of  firm  to 

pay  firm  debta,  an 188 

Subordinated  to  partnership  debt,  when 188 

Ii\Junctlon  to  prevent  partner  from-  engaging  In 

same  buaineaa  with  othera.. 401 

Old  and  new  firm,  borrovring  money  In  name  of 
new  firm  to  pay  old  firm's  debts,  a  nova- 
tion     24 

Private,  debta,  execution  of  partnership  prop- 
erty to  pay L.  .^ 79 


FAOK 


Partnership  property,  what  la  in  certain 
Real  estate  purchased  with  funds  of  paitner- 

ahip  property.. .-• 

Not  personality ^.... ......  776 

PASTOR,  when  action  for  salary  will  lie.. ......  867 

PATHETIC  PRACTICE 61 

PENSION  LA WS,  exemption  under 288 

PENALTY*  a  forfeiture  in  contract  of  sale,  not  a,   24 
PERJURY— 

Article  on 142 

Evidence  to  sustain  conviction  of,  what....... 288 

POLICE  COMMI8IONERS— 

Act  authorising,  as  to -.•.••••..  ..^.m m..«....m.  288 

POLITICS  AND  THE  BENCH 148 

POSTAL  CARD,  Swearing  on 

POWER  OF  ATTORNEY— 

Scope  of  authority  in........ ^....... ........ 

To  confess  Jadgment,  as 206^ 

POWER  OF  COURTB-<See.AiideiMe;  CbvrC) 
PLEADING  AND  PRACTICE— 

Abatement  and  baii\  Joinder 881 

Failure  to  demur  not  waiver 881 

Amendment  after  trial,  when........^ 276 

Ooualderatlon  of  on  motion  for  postponement,   2B 

Oounter-cialm,  whcita  not  allowed.. 

Defenae,  all  legal  or  equitable,  or  both,  must 

be  act  up *......................•.•..••.. 

Motion  for  stay  of  execution,  nature  and 

Multlfarionaneaa,  objection  l^  demurrer.........    41 

Servant  againat  master,  what  muat  allegia 149 

Statute  of  limitations 886,  408,  417 

Uncertainty  In,  leftiaal  of  court  to  require 

amended  an  appealabli*  order ~  110 

Action  for  money  had  and  received,  demand 

and  refuaal  need  not  be  alleged — 758 

Appeal,  J.  of  P. 'a  fkilure  to  file  tranacrlpt, 

course  on 784 

EfliBot  of 2B 

Notice  of,  when  premature 27 

Croas-complaiut,  Judgment  before  answer  to, 

premature 2B 

Divorce,  court  may  modify  decree  aa  to  eua- 

tody  of  children , 

Exceptions  (special)  to  charge  not.  ii 

when..- 685 

Foreign  corporation,  removal  of  cause 478 

Minor,  suit  in  favor  of,  how  brought........ 286 

New  trial,  motion  for,  failure  to  preaa 26 

Pathetic , 51 

Relief  in  chancery,  when  granted 178 

Rule  of  court,  as  to 523 

Supreme  Court,  in  duplicity 613 

Waiver,  when  preaumed G2 

Wandering  from  evidence  In   doaing  argu- 
ment, ground  for  new  tiial,  when 488 

Writ  of  prohibition,  when  laaued 777 

PRE-EMPTION  AND  HOMESTEAD,  as  to 808 

PREFERRED  CREDITORS— 

Fraud  alleged,  burden 46 

PRESUMPTION  OF  LIFE  AND  bEATH. 
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PBINGIPAL  AND  AGBNT— 

A.  liable,  when i..-. 886 

A.  oontimoitng  in  own  name,  liability 180 

A.  pnrohaBe  on  credit  not  bind  P.,  when 886 

Knowledge  of  ageno;^,  elfect  of. ^..... 669 

Landlord,  action  l^  on  sale  for  erop  fbr  non- 

aooeptanoe..... 180 

FRIVILBGBD  OOBfMUNICATION— 
In  newspaper  libel «...  278 

PRIZB  FIQHT,  Spectators  at 98 

PBOBOSE  TO  BiARRY-(See  MarHage.) 
Article  on....... » 281 

PROMISSORT  NOTE- 
OoUateral  stipnlations  in,  efbct  of. 1 

PROXIMATE  CAUSE,  Intoxication  as 148 

PUBLICATION— 
Notice  to  Ibredosure  mechanics  lien,  defeotiye...  468 

PUBLIC  HIGHWAY— 
Improyement    by    commissioners,    when  en- 
Joined 611 

Bight  of  way,  goardian's  deed  without  author- 
ity of  court,  not  conyey 611 

PROPER  PUNISHMENT  OF  CRIMINAL.    By 

M,D.  Follett 887 

PURCHASE  ON  CREDIT,  when  fraudulent 416 

QUEER  PENALTIES 148 

RAILROADS— 
AgmUa, 
Acceptance  of  draft  in  payment  for  Uokets.....    29 

Authority  to  bind  company 16 

Negligence,  liability  of  Co 887 

Assault  of  seiyants  on  passengers,  liable 399 

Osttle  guards,  maintenance  of  by 683 

Common  carriers,  compelled  by  mandamus  to 

carry  passengers,  etc 447 

Right  of  action  of  injured  parties,  effect  of. 447 

Connecting  lines,  contract  with,  as  to 407 

Damage  on,  liability  of  the  employing  Ry 407 

Defectiye  crossings 246 

DIaoriminations  by,  as  to...... 102 

Repairs,  neglect  to  make,  burden  of  proof.. 472 

Liability  for 687,  788 

Who  to  make 472 

Freight,  discrimination  in 670 

Nltfi^igeneey 

Charge  that  liable  only  for  gross,  error 412 

Contributory,  as  to 189 

What  is  in  injured  party 486 

Death,  cYidence 249 

Minor,  messure  of  damages 416 

Due  care,  what  is 139 

In  inlknt  of  tender  years 140 

Eyidenoeof,  high  rate  of  speed 199 

Violation  of  city  ordlnaDoe. 412 

Fire,  proximate  cause 110 

Ii^ury,  to  minor,  when  not  liable  for 439 

To  stock,  when  liable  for 204 

To  inflmt  trespaaser,  as  to 126 

To  treapasser,  aa  to 439 

Seryanta  (of ),  liable,  when 496 

Not  liable,  when 666 

Partition  of,  when  allowed 428 

ni.  0.  L.  J.— 4. 


PAGE 

Paasengers  and  baggage,  as  to 48 

Poola,  prohibited 498 

Public  duty,  reftiaal  to  perform 447 

Ratea  of,  Legialatiye  Power  to  Fix.    By  O.  W. 

Aldrich.^ .,...  644 

Right  of  way,  as  to 661 

Sale  of,  who  may  purchase 108 

Sleeping  car,  R.  liable  for  negligence  on 269 

What  sufficient  to  raise  presumption  of 259 

Street  cars,  presumption  as  to. 436 

Strike,  not  an  act  of  God 2 

Taxes,  exemption  from,  as  to 299 

Ticketa,  article  on 128 

Construction  of  and  liability  on 4 

Limited,  when  to  beuaed 4 

Trayelers,  due  care  in 249 

RESCISSION,  for  fraud  after  payment,  when 406 

RECOVERY,  former  where  an  estoppel 679 

REAL    ESTATE*-<See  Fyaudulent    Qmvejfanee; 
StatMie  of.  I¥auds.) 

Cloud  upon  title,  action  to  remoye....^ 28 

Cbntraet  to  ^eU^ 

When  parol  eyidenoe  admissibJe 118 

Whuu  specific  performance  en forucd 117 

Oonveyanee^ 

Consideration,  by  attorney  without 738 

Natural  ioye,  etc.,   when   sufficient  agsinat 

creditora 416 

Deed,  apt  words  in,  as  to 642 

Co-tenant,  recitation 633 

Granting  clause  oonstfued 247 

Through  insolvent  third  person 247 

Fraudulent,  action  to  set  aaide,  eyidencc 699 

Mortgage  after  to  aecure  debts  of  grantor...  164 

Must  be  shown  by  plaintiff. ^....  416 

Resultont  trust 699 

Incumbrance,  as  to 258 

lien,  purchase  with  notice  of 90 

Yendor'a 

Possession,  when  purchaaer  entitled  tc 

Rente 

Deed, 

Correction  of,  when  action  for  will  lie 608 

Deliyery  of  what  Is 886 

Leyy,  entry  by  sheriff  not  necessary 411 

Made  before  deed  deliyered,  yold 722 

Partition  of ,  atay  of  proceedings 474 

Purchasedf 

With  deylsed  moneys,  improyments 688 

With  partnership  fbnds,  not  personalty 776 

RIGHT  OF  WAY— 

When  ordinance  does  not  create 468 

RIGHT  TO  BEGIN  AND  REPLY,  who  haa ^.  289 

RIPARIAN  OWNERS— 
Damages  for  overflow  caused  by  another......  27,  241 

RISKS  OP  EMPLOYMENT 748 

RELEASE,  presumed  to  be  fraudulent,  when 846 

REMOVAL  OP  CAUSE,  when 631 

REPLEVIN— 
Death  by  act  of  God  no  defense  to  order  of  rn- 

turn ; 416 

REQUISITION,  arreat  In  dyllsnit  on,  illegal 662 

RETORT,  COURTEOUS,  THE 122 
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REYBRSAIi— 

Error  of  form  not  ground  for 457 

Incompetent  evidence,  when  not  ground  for. 

REWARD,  offered,  when  recoTered 

ROYALTY  IN  COURT '.  ...- 291 

SALE  OF  CHATTELS- 

BiU  of  lading,  m  to.. M 

By  probftte  court  not  inrem SSB 

Conditional,  levy  on  goods,  eflbot 416 

DeliTery,  what  amounts  to 670 

Fraud  In,  reeoinion  even  when  paid  for 406 

SALOONS,  ordinance  dosing 409,  482 

SCOTT  LAW— 

Constitutionality  of 701 

DiSfMuting  opinion  of  Judge  Okey. 761 

SEDUCTION— 

Chastity,  presumption  of 82B 

Evidence  in,  what  required 

SENTENCE— 
Where  error  in  not  grounds  for  reversal 

SERGEANT  BALLENTINE  ON  CROSS-EXAM- 
INATION  

SERVICE  OF  PROCESS— 

On  foreign  oorporations «.« 479 

On  the  U.  S .-.  846 

SHERIFF,  action  on  bond  of 612 

SHORT  OPINIONS 687,  667,  727 

tf  LEEPI^O  CAR  co- 
Injuries  .))y,  liability  as  common  carriers. 624 

SLANDER,  mitigating  droumstanoes 680 

SPECIFIC  PERFORMANCE  OF  CONTRACT— 
For  sale  of  shares  in  oorporation.  ^y  A.  O.  Bul- 
lock   *.. 7 

SPECTATORS  AT  A  PRIZE  FIGHT » 

STATE  BAR  ASSOCIATION ; 279 

Report  of 811,  821,  8*r 

STATE— 

Not  Uable  for  negligence  of  officer 141 

Righto  of. 449 

STATE'S  ATTORNEY 447 

STATUTES  CONSTRUED— (See  Ckmete  Labarera.) 
County  commissioners,  diacrietion  in  letting con- 

tracto,  ssto 689 

CurporcUionj 

For  what  purposes  formed 166 

Municipal,  council's  power  to  levy  tax.. 660 

County  treasurer,  relating  to , 109 

Incest,  what  is ; 607 

Intoxicating  liquors,  license  to  tell J..  109 

Ordinance  relating  to  saloons 460 

Railroad's  obligation  to  keep  cattle  guards 688 

Rule  of  construction  of  criminal  stat........... 460 

Sheriff's  duty  to  gpive  notice  of  eleotion 168 

Streets  and  alleys  used  for  certain  purposes 219 

Tax,  expense  of  collecting,  by  who  paid 602 

Water  craft,  relating  to 48 

STENOGRAPHER,  notes  of  not  evidence 229 

STATUTE  OF  FRAUDS— 

Agreement  to  pay  debt  of  another 162 

In  courta  of  equity 818 

Sale  of  real  estate,  agreement  to  share  profito.....  886i 
Verbal  contract  to  convey 4 186 


I 
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STATUTE  OF  LIMITATIONS— 

As  to  the  pleading  of 886,  408, 

^^^varu*. ..■••.••..••*••••.•■■.••••••••.  •«.••.  •■••*••..  ..—.»■».  .•«— ■ 

Compsnies  and  partners. ». — 

Estates,  elaima  tc ~ 

Legacies,  action  for....... 

SURETY,  when  discharged  l^  extension  of  time- 

STOCKHOLDERS,  limitation  of  actions  against... 

STREET  RAILWAYS— 
PresumpticHi  ssto  condition  of ..............  m.».  ...... 

SUEZ  CANAL,  Legal  Position  of.... 

SUNDAY  LAWS— 
And  smokers 

Bond  executed  on  S.  and  delivered  on  seeolsr 
day 

Judgment,  rendered  on 
SUPREME  COURT— 

Committees  on  admission....... 

The  new  law  relating  to........................ 

SURBTYSHIP-<See  iVostifipry  NoUb.) 

As  to  right  of  subrogation.. 

SWEARING  ON  POSTAL  CARD 

SWINDLE,  an  unmitigated 

SWING  (Judge),  Death  of — 

SWITZERLAND,  System  of  Mortgages  In.. 

TAXES— (See  OnporaHom^  Mmrieq^.) 

Expense  of  oolleotion  borne  by  county 

Illegal,  enjoining  oollscClon 

Insurance  companies,  deduction  tnun 

Power  of  dty  coundl  to  levy 

Return  in  wrong  county........ 

TAX  SALE— 

Parol  evidence  to  Identliy 

Penalty,  when  recoverable.....^... 

Purchaser  at,  under  improvement  aot 

TAYLOR  (Judge),  death  of..... 

TELEGRAPHING,  aconraoy  in... M....>i... ...... ...... 

TELEPHONE,   affidavit  by 
TENANT— 

Appeal  by  co-tenant....... 

Conversion  by  00-tenant 
THAT  FIBROID  POLYPUS.. 

THE  LAW'S  DELAY 

THE  NEW  SUPREME  COURT  LAW 
TICKETS,  railroad.... 
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46 
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487 
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176 
416 


666 


401 

191 

19 
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66 

876 

179 
179 
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...... ......... ......... ...... ... 


160 
14« 
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860 

689 
U 
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TOLL,  liabiUty  of  dxover  for 

TOLL  ROADS,  pnrohase  of,ss  to.............. 

TORT,  who  mustsulfor .. . 

TRADE  MARK,  nam  depjume,  righto  to.... 

TRADE  NAME 

TREASURER  OF  COUNTY— 
Conversion  of  money  entrusted  tb  him,  county 
not  liable  for 


IB 
410 

66 


».... ... 


406 


......... 


Crops  gathered  by  trespasser. 110 

Damages  for  injury  by  trespasser,  ss  tou.............  110 

Injunction,  to  prevent 506 

Officer,  a  trespasser,  whan ...•. 

trespassing  animiOs... < 

TRIAL  BY  JURY.    By  Robert  Jonea. — .. — ... —  aUO 
TRUST  DEED,  trustee  named  in.........................  819 

TRUST  FU'ND,  how  investment  to  be  made. 
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TAQM 

TRUST  PROPERTY— 

liabiMty  to  Tbj  Dobti.    Bj  Honm  a  BfewiniB,  894 
TRUST,  resoltingy  n  to ...^^^  ...^.......^.  lfi6 

UNITED  STATES— 

Oonits ^ .^ 287 

Servioeof  prooeMon ^ ..^......  MB 

UKMmOATED  SWINDI4B,  AK......^ ^......^  401 

UHIKO  STREETS  OF  dTT  FOB;  OOASTINO...  4M 
USURY— 

Oontnot  to  pay,  wh«D  entoroed..;.^ — •..^.,.  690 

AMtgnment  for  bettoAt  of  oradetoiVy  BttbbUf 

how ^..^ IM 

Metliod  of  Gomimtlng  inierast  in..«.....^ 4M 

UTIUTY  OF  BAR  ASSOdATlOmSL    By  A.  W. 

Slaybuk ^ ^ 144 

VAipUBOF  CHILDREN 160 

VENDEE,  inK^yent,  wbMi  fraud  prMamed  in.....  977 
VERDICT  OP  JURY— 

Gau  not  be  Impoached  by  aHidavlt  of  jmor •. 

Juror's  use  or  ardont  spirits  ioTaildates,  wbon. 

VOID  CONTRACTS 

WAIVER— 

Appeal  waives  right  of  secoad  trial.. 110 

When  defknlt  in  Ufe  iaa.  W 170 

When  relatloiiship  in  admlDistrator  W.........^... 

WANTED  A  CORNICE.....^..  .....^ 

WATER  COURSE— 
Llafaility  f or  ehanging  bed  of;. . Ml 

WATER  CRAFT,  duty  to  cany  UghU  .......i .*    48 

WHITE,  CHIEF  JUSTICE- 


In  memoriam  of 406 

WIDOW— 

RlgbU  of  as  distributee  under  wiU 4B 

Rights  of,  under  manried  women's  aot......a......   48 


FA<n 

Sliare  in  estate  of  husband^.*.. «  678 

When  to  be  endowered ^ 86 

WIGS  AND  GOWNS 844 


Construetion  and  Talidity  generally .• 

Oonstruotioii.uid  efRBot  under  given  conditions.. 


188 


Aotionon,  when  barred 

Dower,  as  to  in 

Equitable  ohazge,  when 

oFidlure  of,  who  beoomes  heir 

Iniesluient  of  bequest  to  Tp 

Vested  when,  and  when  oonttngent.. 


661 


>  .»••.•...  .a... 


Claim  of  testator  as  to  eflbot  on 

DisiBTOtlon  to  sell  real  estate,  effiMst  of. 

Title  to  realty  under....... 

When  not  aooountablefor  mismanagement, 
Legatee,  when  entitled  to  prinoipal  without  se- 
curity.........  •••...• 

Promise  to  msk4... r.......^... 

Residuary  dause,  trust  estate,  as  to... .....w^ 

Trustee  under  power  of  court  to  fill  vacancy... 
Residnary  legatee,  beeomes  trustee,  when........... 

Widow,  howfhr  liable  for  debts ~ 

Year's  allowance,  debt  upon  realty...... 


416 

181 
104 
100 
266 


816 
610 
610 


....• ........ 


Impeachment  of ,  whatnot 
Imperfect  memory,  things  remembered.. 
Privilege  firom 
How  waived 


....... ... 


as  wO.........  .a.......  ......... ...... 

i.f. ...... 


).«.... ......  ............... 


When  waived ...... 

Separation  of,  disobedience  of  order........ 

WOMAN  SLAUGHTER 

WORKS  OF  NECESSITY,  Sunday  Laws... 
WRITTEN  CONTRACHSMSee  Oo/Htraeta.) 


74 
74 
76 
^78 
479 
62 


3  blDS  Gli3  aii2  abt 


I 


f     .Tj,;-   ,.,^, 


:'-^v':t|'-1 


